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. - ■ * ■ '

FOUNDATION AND HISTORY

OF .

THE LAW OF NATIONS,
X N

EUROPE.

CHAP. XIII.

OF THE INFLUENCE OF CHRISTIANITY, AND THIJ 

ECCLESIASTICAL ESTABLISHMENTS.

The Law of Nations being founded in a 

great meafure upon the fyftems of morality, 
good or bad, purfued by certain fets or clafles 
of people; and Religion being every where 
the ground-work of the morality obferved, 
the chriftian religion, as we have mentioned 
in a former chapter, (a) may be fuppofed not 
merely to influence, but to be the chief guide 
of the chriftian law of nations.

Vol. II.
(a) See Chap. V.
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2 INFLUENCE of CHRISTIANITY, and the ** *

It certainly has had fo powerful an effect 
upon it, that wherever it has exifted, it has 
gone the fartheft ;pf all caufes to introduce 
notions of humanity and true juftice into the 
maxims of the world. The great proof of 
which is, that if we compare the conduct of 
Christian nations, with that of nations

■ profeffing any other religion, (whatever may 
be their ftages of improvement, or in what
ever £ra of their glory,) the refult I believe 
will be uniform and univerfal, that the one 
will be eminent over the other for regularity, 
equity, and benevolence. In making the 
comparifon, it would be unfair to bring into

■ the account, any of thefe nations that are foil 
approaching to a Hate of nature. Ipafs by 
therefore all people who may yet be de
nominated favage, and refer for the fake of 
greater accuracy, to the moft eminent alone 
of the nations of antiquity^ and of the 
moderns who live under a perfuafion different 
from ours.

The Greeks under the asras of Pericles, 
Socrates, EpaminondAs, and Agisi- 

laus ; and the Romans, under the reign of 
Augustus, (which for polilh and refine- 
:j 5



“ ECCLESIASTICAL ESTABLISHMENTS, i

Sherit has become proverbial,) had advanced,
I believe if will be owned, to their fummit 
In every fort of knowledge; the names of 
SocraT^s and Cicero would alone be fuf- 
ficient to prove it. Yet we need only refer 
to the flight Iketch already given of their 
maxims with refpeCt to their intercourfe with 
foreigners, {&) to be convinced of their back- ■ 
wardnefs in the knowledge of the law of 
nations confidered as a fcience.

If commerce and the acquifition of riches* 
by vifiting every nation in the known world, 
could conduce to perfection in this law, the 
Carthaginians promifed fair to be, in this re
fpeCt, the moft perfect peoMe of antiquity. 
The favagenefs, rapacity* ano^njuftiee how
ever* of every kind, which marked theit 
conduCt towards all foreign nations, are tod 
well known to detain us longer upon theni.

If we look to the Mahometan and Turkijh 
nations, (though their power has been, equal 
to the greateft, and their Empire of confider- 
able duration,) their ignorance and barbarity

(b) Chap. VI,

B 2 reprefs



reprefs all examination, and if they have 
received any improvement fince the days 
when they firft fet foot in Europe, it is 
probably from their connection with people 
profeffing the very religion which they moft 
hate and defpife.

The fame inferiority in this fort of con
duct, is to be found even among the 
Chinese, To famed for eminence in every 
other branch of knowledge, and in the fcience 
of morals itfelf. Their wars have always 
been carried on with Eajiern barbarity, and 
their known laws againft ftrangers would 
alone demonftrate the point.

Among the Christians on the other 
hand, every thing is conducted, or at leaft 
enjoined, by received and general laws, upon 
principles of the moft extenfive humanity and 
the moft regular juftice.

I am aware that this was by no means the 
cafe during the centuries before us, of which 
the picture of manners brought forward in a 
former chapter, (c) is a fufficient proof; and 
as Christianity had then been long

(c) See Chap. IX.

4 INFLUENCE of CHRISTIANITY, and th*

known



ecclesiastical ESTABLISHMENTS. S

known in the world, it may fairly be alked, 
of us, if the precepts which it holds forth, 
are the chief caufes of that benevolent and 
equal morality on which the modern nations 
pride themfelves, how it came to pafs that 
during all the ages that have been mentioned, 
its effects were not more vilible upon the 
puftoms of mankind ? :

■ The anfwer is to be drawn partly from cir- 
cumftances in the hiftory of Europe, partly 
from the remotenefs which is often to be 
obferved between caufe- and effect. More 
than three hundred years palled on, before it 
was poffible for Christianity to interpofe 
with effect in the laws of the world ; thofe 
who had the power of making laws, having 
been fo far from adopting its precepts, that it 
became the objedt of their moft violent per- 
fecutions. For four hundred years afterwards, 
Europe was torn to pieces by the rage1 of 
different races of barbarians, who preffed 
Upon one another too fall to allow any time 
for the milder doftrines of peace to take 
effedt, and who moft of them profeffed ft 
religion whofe precepts were the very reverfe 
pf thofe of Christianity. The undula- 

J3 3 tions



tjons of that ftOrra remained long after, and 
the corruptions, the degeneracy, and dif- 
fentions of the Church, prevented it from 
fulfilling its duty even when order had been 
reftored.

$ INFLUENCE of CHRISTIANITY, and the

The volume of duty however laid before 
us by Christ, continued always the fame; 
and whoever confuted it even in the dark 
interpretations whfoh .ambition or avarice, 
fnperftition or ignorance, hut too often put 
upon it, found benefit from it in the end. 
Its progrefs, though perpetually interrupted, 
was finally certain, and mankind at length 
enjoy, what was intended for them long 
©go. '

Let no one here fay with too great con-, 
fidence, that the order now eftablifhed in the 
Law, is owing to extraneous caufes; to the 
natural tendency of men towards improve
ment ; the eftahlifhrnent of government; the 
extenfion of commerce ; or the progrefs of 
the fciences. Thefe can no doubt do much j 
but could they of themfelves alone have rr- 

farmed the Law of Nations, the Sets of People 
we have juft mentioned, would have pre» 
. . fented



. ECCLESIASTICAL ESTABLISHMENTS, jr

fented us with a Code of maxims, and a 
practical conduct, far different from that 
which we have been able to difcover, even 
at the very highest points of their refinement; 
Befides, nation, with one or two exceptions, 
have for the moft part dated their progrefs ih 
morality from the epoch of their conver
sion; and in the'hiftory of the corruptions 
of the church itfelf, it is confpicuous, that 
morality has been at its lpweftebb, when 
the church was. moft abandoned to worldly 
affairs, or moft corrupted’ by Bigotry and 
Superftition. The progrefs of mankind how-* 
ever went on in all other points, notwith
standing their depraved notion of chriftianity, 
had it alfo gone on in the fcience of morals, 
the argument would be fairly deftroyed.

An example of the truth of thefe obferva- 
tions is but too near us both in time and 
place*; for it has been obvious, that the peo
ple of France were led, firft to tolerate, and 
then to rejoice in the fhocking crimes of their 
Convention, in almoft exa£t proportion as 
the latter was able to extinguifh among them 
their ideas of religion. They afford us the 
proof alfo of the connection between morality

B 4 and



and the Law of Nations, fmce the extinCtidri 
of the one, was the fignal for thofe preten- 
fions and ufurpations, which juftly drove 
away their Ambaffador from a refpeCtable 
Republic, (d) and called the greater part of 
Europe to arms,

Poffibly it may: be argued that, as accord
ing to our own account, effects are long in 
their production j if the fyftems of morality 
which have been given by the antient Philos 
fophers of Greece and Rome; by Confu
cius, or Mahomet, or Brama, contain 
principles which -have an equal tendency 
with Chriftianity to render their followers 
more humane and benevolent, the Law of 
Nations is not fo fuperiourly obliged to that 
religion.

Admitting the faCt for a moment, it will 
pot affeCt the argument in queftion, which 
js confined to the fimple circumftance that 
Chriftianity has already produced a certain 
effeCt; and the moft it can therefore amount 
to js, that the other fyftems, when proffice Jhall

8 INFLUENCE of CHRISTIANITY, and the

(d) America. ■

/save



ECCLESIASTICAL ESTABLISHMENTS. 9

have accorded with them, will at fome future 
period do that, which they have not yet 
done. '

The faCt however does not warrant the 
fuppofition. It mull be owned that we mull 
always allow every force to the fpirit and 
genius of Codes of Law ; and if refine
ment, or notions of juftice appear in them, it 
will be fair to attribute a confiderable portion 
of them to the people that could produce 
them, though their practice may be different 
from the theory. But the practice of the 
antient nations was fo far. from a violation, 
that it was an abfolute fulfilling of the law;; 
nor were any of the inftances of injuftice that 
have been mentioned, not fupported by the 
writings of Solon, and Ariftotle; of Ulpian 
and Pomponius. (<?) Thefe Codes, however, 
were compofed under whatever influence the 
precepts of the religions of the countries, 
fuch as, they were, could be fuppofed to 
have ; and it would have been better for the 
World if the concurrence of fo many reli
gions, in the praife of whofe toleration Mr, (*)

(*) See Ch. VI,

' Gibbon



To INFLUENCE OF CHRISTIANITY, and the

Gibbon has been fo copious, could have pro- 
duped a better effeCt upon the codes of the 
Law of Nations then in exiftence. However 
oppofite might at firft have been the conduct 
of men, they would at" laft have been im
proved, though by degrees almoft infen- 
fible.

Upon the whole then, even upon the fup- 
pofition that we are not able to trace the 
effeCt of Christianity upon the Law of 
Nations^/* by jlep, and that men were over
run with barbarifm long after their conver
sion ; it is by no means confequential that it 
has not in the end been the great caufe of 
the improvements witneffed by later times; 
and although in examining its effects chro
nologically, we are bound to take notice of 
them under whatever form they prefent 
themfelves ; whether in the immediate im
provement caufed by an attention to it§ prin
ciples in their purity; or in the ftrange cus
toms and maxims which arofe out of their 
corruption ; ftill the point holds firm, that 
if a particular fet of morals begets a particu
lar Law of Nations, and thole morals emanate 
almoft always from religion, the difference

, between



between the Law of Nations prqfefTed by 
ifhe Christian Republic, and that profeflcd 
by other ciafles of people, muft ultimately 
have been owing to the Christian Re
ligion. ' „

, t
Thefe ohfervations being premifed, we 

fhall proceed to take notice of, every effeCt 
upon the Law before us, which we think 
can in any wife be attributed to the influence 
of Christianity, or its Eftablifhments 
whether they were well or ill directed; 
whether they enlarged or corrupted the mind,; 
Whether they were the inftruments of good or' 
evil. - - -

ECCLESIASTICAL ESTABLISHMENTS, if

One of the firffc and beft oif its effeCts, was 
to foften thofe rugged features which the 
manners of Europe had affirmed from the 
time of the irruptions of the Barbarians.

Behold, fays Adam of Bremen (fpeak- 
ing of Denmark) this piratical people, who 
formerly depopulated the entire provinces of 
Gaul and Germany, now content within 
their own boundaries, and faying with the 
Apoftle, We will fet our affeClions on things 
above J Behold this country, formerly im- 

• poffible



poffible to be vifited on account of its 
idolatrous worfhip, now laying alide its 
natural fury ; liftening to the voice of the 
preachers of truth ; and after deftroying the 
altars of demons, erecting thofe of Chrift. (/}

Pour ce que pour la garde et confervation, 
fays an old Treaty, de toutes Polices, Gou- 
vemements, et Bien publicq. n’eft riien plus 
utile, ni plus neceflaire, que Paix., Ami- 

tie, et bon union par enfemble, qjui font 
mer de tous biens et vertus, a caufi que k 

Jervice divin eji augmente\ &c. (g)

We have feen in a former chapter, (b) the 
jealoufy with which ftrangers were viewed 
by many of the laws of the northern people 5 
and the cruel, rights pretended to againft 
them, have already been the fubjed of our 
animadverfion. By ftrangers, I do not here 
mean thofe perfons merely wht) were of the

12 INFLUENCE of CHRISTIANITY, and the

(f) Ecce populus ille piraticus, &c.—Adam, Brero. de 
Sit. Dap. p, 41.

(g) Tr, d’alliance entre Brabant, Middlebourg. &c.—* 
Recueil des Traiter, 1. 735.

(.b) Chap. VIII. ad fin.

fame



ECCLESIASTICAL ESTABLISHMENTS. 13

fame ftate, and chanced to be abfent from 
home; but foreigners, whofe language and 
manners, and probably the interefts of whofe 
country, rendered them fufpeded, and who 
on that account, as we have feen, were often 
treated as if they were declared enemies. In 
this ftate of things, the mild fpirit of Chris
tianity operated with confiderable effed, in 
recommending and enforcing a better order of 
proceeding. Exclufive of the influence which 
it muft be fuppofed to have had upon the 
breafts of individuals, its didates are often 
exprefsly mentioned as the foundation of 
many of the laws that were enaded to en
force the duties of hofpifcality. By a law of 
the Bavarians, preferved in Lindenbrogue, the 
care and fafety of ftrangers is enjoined on the 
penalty of fourteen ftiillings. “ Deus nam 
“ dixit,” fays the law, “ peregrinum et pau- 
“ perem, non contriftabis' de rebus fuis. (/) 
By a law of the Hungarians, the latenefs of 
whofe converfton (begun in the tenth, and not 
completed till the thirteenth century) gives us 
opportunity to mark more immediately the 
cflfed of the new religion, benevolence to-

(/) Lindejn.br. 412.
wards
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Wards ftrangers is enjoined 'fbif the fake, and 
after the example of Christ*.

“ Nam Dominus Virtutum, ipfe eft Rex 
<e Regum. Jubeo, ut per omnia et in omni- 
“ bus, pietate fultus? non folum parentelas et 
<c cognation!, vel prineipibus, five ducibus, 
<£ five divitibus, feu vicinis, et incolis, fis 
<c propitus ; verum extranets, et cundtis ad 
“ te venientibus. Semper illud Domini, in 
*• tuis hahens, exemplum, mifericordiam volt) 

, “ et in facrificium( k )

* So alfo by the ecclefiaftical laws of the Saxons, 
the Prefbyters of every parifh are commanded 
to ufe their endeavours to inculcate the du
ties of hofpitality among their parifhioners, 
to feed the hungry, clothe the naked, vifit 
the prifons and the Tick, and love and cherifh 
ftrangers as their brethren, in compliance 
with the precepts of the Founder of their 
Religion. (/) '

But
(£} Refpub. et Stat. Hungar. 164.

(/) Infyruat ac doceat ut hofpitales fint; ut nullis itine- 
tantibus hominibus domain fuam denegent.—Leg. Eccles. 
ap*Wilk. 185.

Efurientibus ciburii dare debemus, fitientibus potum, 
iiudi operiendi fint, et infirmos, ac qui in carcere fint vifi- 

• tare



_ But one of the moft immediate effe<fts, 
which Chriftianity had upon the face of 
things, was in oppofing, and with no incon- 
fiderable degree of power, the forcible current 
of private war. The univerfality and dura
tion of this cuftom has been amply difcufled, ' 
and We have feen the acceffion, force and re- ' 
gularity which it received from the feudal 
conftitutions. Kings in vain , endeavoured to 
reprefs the evil by force. While every fa
mily was in arms, the power of the Monarch 
was fmall, and the quiet voice of the civil tri-- 
bunals could not be heard. It was then that 
the Church, fulfilling its duty, interpofed with 
effect, and the rugged licence of the times 
was made vifibly to bend before the influence 
of the minifters of religion.

ECCLESIASTICAL ESTABLISHMENTS. 15.

All the codes of law had in general 
afcribed to Christianity the foundation 
of the moft folemn duties they enjoined. The 
wanton effufion of Chriftian blood is forbidden 
by Charlemagne, exprefsly upon the va
rious texts of fcripture that prohibit mur-

tare debemus; et advenas excipere debemus uti dominus 
nailer, ipfe dicebat, &c. Id. 189,

der;4



i6 INFLUENCE of CHRISTIANITY, a^nd the

der; (m) and many of the Saxon laws con
tain an enumeration of the virtues oif a good 
Chriftian; among which, to live at peace 
with men, they command as the moft emi
nent. '

Such indeed had been the ferocity of thofe 
days, that men purfued their violences even 
within the Very walls of places confecrated 
to prayer and humiliation ; one of the firft 
endeavours therefore of the Church, was to 
abolilh this barbarous cuftom; and hence 
throughout the codes of law among all the 
German nations, the Pax Ecclesije makes 
fo confpicuous a figure. Among the Saxons 
in the fouth of England, to fight within the 
body of a church, was punifhed with the lofs 
of all that the offender poflefied; and to fight to 
the death, was fuppofed to be abfolutely inex
piable. {n) “ How,” fay the words of the law, 
« can any man think in his mind, that he can 
“ approach the altar, and afk a blefling of the 
“ minifter of God, if immediately afterwards he

is to become impious in word or deed ? We

(m) Capitul. Carolom. Lib. 5. Cap* 180*

[n) Wilk. Leg. Sax. 2*
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“ have ail one heavenly father, and one fpi- 
*l ritual mother, which is the Church, and 
<£ therefore we are all of us brethren. Thfe 
“ peace of the Church is the great peace to 
“ be Cultivated by a chriftian, and a chrif- 
“ tian Ought therefore to pay it the utmoft 
“ deference*” (0)

Such was the language of the Saxon 
jEthered, in the opening of the eleventh 
century : it was imitated by all other codes ; 
and punifhments for breaches of the Pax 
Ecclesi-*®, fometimes corporal, but generally 
pecuniary, were held out by the Swedes, 
Banes, french, and Germans, (p) By the 
laws of the Frifians, a man who was involved 
even in a legal (y) feud, was to enjoy fecu- 
rity in his own houfe, in th& Church, and 
in going to it. and returning from it, under a 
heavy penalty, (r) By the laws of the Ale-

manni,
(0) Leg. iEthersed. ap. eund. 112.
(p) Vide Loecenius, Leg, £iv. Suec. 301. Jus Dariic. 

Lib. 6. 63. The Capitularies are full of them,’ arid the 
Confuetudines Feudales.

(q) See Chap. XL
(r) Homo faidofus pacem habeat in Ecclefia, in dtfmo 

jfua, ad Ecclefiam eundo, de Ecclefia redeurido, &c. Qui
t'Vol.IL C han$



manni, whoever killed another within the 
gates of a church, was obliged to acknow
ledge that he 'had offended againft God, and 
polluted his temple ; and to pay fixty {hil
lings to the fervice of religion, and fixty to 
the public treafury. (s) By the Englifh laws 
alfo, the walls of - a monaftery were held as 
facred as thofe of a church. (/)

■ In the coronation ceremony of the Em
peror Otho, (an. 936) we have a ftrong 
proof of the fenfe of the duties expedted by 
chriftianity from Sovereigns. Wien the 
Archbifhop of Mayence girt him with the 
fword, he faid to him in folemn terms, “ Re- 
“ ceive this fword, and make ufe of it to 
“ fuppref6 all bad chriftians, and :he ene- 
“ mies of Jesus Christ ; ufe the power and 
“ authority of the empire, which God has 
M given you, to affine the peace of the 
u Church.” (-y)

hanc pacem effregerit et hominem occiderit, N ov.es 30, foilJ. 
comp. &c.-—Heroldus} L. L. Fris. 143.

(j) L. L. Aleman, ap. Lindenbrog. 364. Compare 
this with the cuftoms of the worfliippers of Odin.

{t) L. L. /Etheraed. an. 1014.
(v) Heifli 1. 56.

18 INFLUENCE of CHRISTIANITY, and the

This



This was the firft ftep. They proceeded 
by degrees to inculcate equal reverence for 
particular days,' rendered facred from the fo- 
lem'n and important events which had hap
pened upon them ; as the death of Martyrs, the 
call of the Saints, and the chief actions in the 
life of our Saviour. It is indeed remarkable 
to reflect with what care, and under what 
heavy penalties, the exa£t obfervance of the 
Lord’s Day was enjoined by fuch men ; not 
merely with refpeft to quarrels, but to labour. 
The laws of the Bavarians, proceeding ex- 
prefsly upon the fourth commandment, punifh 
ally one who puts oxen to a cart on the Lord’s 
Day, with the lofs of the right-hand ox. 
Whoever works even at harveft, on the fame 
day, fhall for the fecond offence receive fifty 
ftripes ; for the third offence, he fhall lofe the 
third of what he gains ; and for the fourth, 
fhall be deprived of liberty. (w) In the fame 
fpirit were the laws of the Alemanni, and a 
capitulary of Charlemagne, which en
joined that fuch fabbath-breakers fhould be 
carried before the Count, and being con-

(u>) L. L. Boioarior. De op. dom. die illicit. Herol- 
dus 99. .

C 2 vifted,
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40 INFLUENCE or CHRISTIANITY, and the

vi£ked, fliould remain for ever a flave, quia 
noluit Deo vacare. (x.)

Pradice, however, both with refped to 
labour and to feuds, being too generally at 
variance with duty, notwithftanding all thefe 
expedients, others were fallen upon of a more 
ferious nature; and however marvellous they 
might fometimes have been; however low 
the influence of the Church muft have fallen 
to be obliged to have recourfe to thefe pious 
frauds, ftill their effed, which was for fome 
time fuccefsful, and which could only have 
arifen from deference for religion, demon- 
ftrates its power in a forcible degree.

Towards the clofe of the tenth century, ef
forts had been made to put a flop to the rage 
of private war, by depriving the diflurbers of 
peace, of chriftian privileges, (fuch as the rights 
of burial,) and exhorting them to abftain from 
hoftilities, on the facred bodies of the Saints, 
which were carried to a great council of Ec- 
clefiaftics held at Limoges for that purpofe. 
Thefe endeavours failing, an expedient was 
afterwards fallen upon, which for fome time

(*) L. L. Aleman. 38. ap. Lindenbrog. 373. Capil. 
Carolm. L. i. S. 81.

. - had
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had the: defired effed, and gave rife to that 
celebrated regulation called theTREUGA Do
mini. This truce from war was thus eim* 
phatically termed the truce of the Lord, from 
the filppofition then fpread abroad, that an 
Angel had brought a writing from Heaven 
to a Bifhop of Aquitaine, commanding men 
to lay afide their animofities on pain of in
curring the wrath of the Almighty. Strange 
as it may be thought, this fuppofed miracle 
had an immediate influence upon mens 
mmds j a general peace took place for feven 
years ; and afterwards it was agreed upon, 
that Chrijtians fhould never attack one ano
ther from the Thurfday evening of one 
week, to the Monday of the next, on account 
of the circumftance that the paflion and the 
iefurredion of our Lord had happened on 
the intervening days, (y) This regulation 
became at once general in Europe, was con
firmed by the Pope, (who denounced excom
munication upon thofe who violated the agree
ment ;) by various affociations for the better

(y) Henault Hift. Chron. de Fr. i. 154.
It is to be wiftied that Dr. Robertfon had purfued his 

refearches upon the origin of the Treuga Domini (Note x. 
Intro* Ch. V.) farther than he has done.
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fupport of it; and by'the laws, ordinances, 
and conventions of almoft all the different 
States.

Many of the deeds are extant. In 1027, 
we find an affociation between the Bifhop of 
Helena, in Rouffilon, his canons and clergy, 
and the body of his vaffals, women as well as 
men, by which “ omnigenae hoftilitates, ag- 
“ grefliones, incendiae, et latrocinia prohi- 
“ bentur, ab hora fabbati nona, ufque in diem 
“ lunae hora prima,” &c. (z). In 1045, 
there is, another league-between the Archbi- 
fhop of Narbonne, the Count of Rouffilon, 
and other Nobility of the South, for the bet
ter obfervation of the Truce of God j (a) 
and in 1054, another more general, for the 
fame purpofe, made by Bifhops, Nobles, and 
ordinary perfons. It runs thus:

“ Treuga, feu Pax Publica, et Reli- 
“ gionis, per decern Epifcopos, duos Comi- 
“ tes, una cum Abbatorum, et.Clericorum, 
“ et quorundam Nobilium, et ignobilium non 

minima multitudine fandla, pro renova-

(z) Du Mont. Corps. Dip. Un. n 43. *
(a) Id. i. 451.

“ tione,
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“ tione, extenfionn, et ftridtiori obferva- 
“ tiohe, Treugje Domini-; qua, praeter 
“ alia, cmnes hoftilitates, ab occafu folis , 
“ quartse ferise, ufque fecundse ferise illuf- 
“ eeritefoieprohibitse fuerant.” (6)

By this deed, among the other juft refac
tions, the payment of debts is determined 
upon ; and fuch is their love of pea.ce, for the 
fake of the Author of their religion, that 
whoever ffieds the blood of a chriftian, is 
guilty, it js affirmed, of ffiedding the bloqd of 
Christ himfelf. It is not improbable that the 
wifh to avoid the ffiedding of chriftian blood, 
fo often expreffed by different Potentates all 
through the centuries from that time, is de
rived from this remarkable' and charadteriftic 
phrafe. •

The paffions of mankind, however, height
ened by the little power of coercion poffeffed 
by the Civil Magiftrate,, could not long be 
reined in ; and as that falfe fpirit of religion 
which evaporates in fuperftition, is capable of 
little more than fudden impulfes ; the rage 
for war, and the third: for private vengeance,

(i>) Petr, de Marca, Concordia, &c. ap Du Mont. i. 47.

. / C 4 broke
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broke out as ftrong as ever in a very £e\tf 
years. ' ' ,

The Church was Again obliged to w&ev- 
pofe, by the fufpenfion qf chriftian rights; 
but their interpolation was vain among men 
who laid no ftrefs on their moft foleton en
gagements ; and in France diforder rofe to 
flich a height, from the mutual invafions of 
French, Arragonians, Germans, and Bra- 
ban?ons, that in the South no one could ftir 
out of the fortified places, {c) In this mifera- 
ble fituation, tranquillity was for a time re- 
ftored by a mechanic of Pity in Auvergne. 
This man, a carpenter by trade, being accuf- 
tomed to pafs the eve of the Annunciation in 
prayer, perfuaded firft himfelf, and afterwards 
the people, that the Virgin Mary had ap
peared to him, and commanded a general 
peace throughout the world ; as a proof of 
which, {he had fhewn him an image of her- 
felf and Son. The fimplicity and religious 
fear of the multitude foon caught the infpira- 
tion; a general peace was refolved upon; a 
fociety was inftituted on the fpot; and 
Bifhops, and men of all ranks, flocked from 

- (v) Vdiy 2. 135.
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•every pari to partake of that tranquillity-whieh 
they verily believed had been vifibly com
manded by Heaven. Many were the effe&s 
pf this Afibciation, which aflunied the name 
of the BrotherhoOE* of God, and wore 
a leaden Agnus Dei upon the breaft. They 
forfwore drinking, gaming, and luxury, and 
boqnd themfelves never to take falfe or difho- 
nourabl'e oaths; they did more ; they fwore 
to make war upon the enemies of peace, and 
for this purpofe affembled an army, which de
feated in two battles the ravagers whofe difer- 
ders had oecafioned the Inftitution. They 
were in the end, however, not merely de
feated, but abfolutely annihilated them
felves.
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L’Abbe Velly, on the authority of an an- 
tient manufcript, found at the end of a French 
Chronicle, which finifhes with Charles the 
Wife, (in the fourteenth century,) gives an 
account fomewhat different from De Lau- 
riere, (a) and attributes the origin of this 
tranfa&ion, not to fanaticifm, but to avarice. 
It had been the cnftom, fays the manufcript,

(d) Pref. Ordonn. des Rois de France.

for



for all jthe Princes and Lords in the neigh
bourhood of Puy, attended by a number of 
tradefmen, with their goods, to affemble in 
that city on the feaft of the Annunciation, 
which brought great profit to the Church* 
The diforders of the times, however, pre
vented men from travelling ; and a Canon of 
puy, unwilling to lofe his ufual advantages, 
inftruCted a young man, a ftranger in the 
town, to appear difguifed like the Virgin to 
the pious mechanic, which produced all this 
effeCt. Whether this ftory be true or not, 
(and it mull be owned that fuperftition, ra
ther than true religion, was the caufe,) the 
event proves the influence of Chriftianity on 
the cuftoms of the time.

We have feen in a former chapter (e) the 
univerfal exiftence of flavery during' the ear
lier ages, and it was fhewn to be chiefly 
owing to the efforts of Chriftianity that the 
Inftitution was abolifhed. In the attempt to 
effectuate the abolition^ and the fuccefs which 
in the end attended it, we have a full proof 
of the general influence of this religion upon

(e) Chap. VIII.
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the mind, fince no paffage of the New Tefta- 
ment has abfoiutely forbidden the cuftom; 
and it is merely therefore from the fpirit of 
the fyftem of morality there difplayed, that 
men collected what ought to be their conduCt 
in this refpeCt. Commanded to look upon 
all mankind as their brethren, it wanted little 
■combination of the reafoning faculties to difcover 
that it was incompatible with fuch an injunc
tion to hold them in chains, exclufive of the 
benevolent effeCts upon the heart, which the 
religion was calculated generally to produce, 
and which, when produced, did that from 
analogy which was not exprefsly commanded. 
After this, and what was faid in the beginning 
of this fe&ion, it is of little confequence to 
objeCt that the cuftom of llavery remained for 
a great length of time, or that -the Church it- 
felf was pofiefled of numbers of fiaves. We 
have fhewn that the cuftom of enfranchife- 
ment was the effeCt chiefly of pious and chrif
tian motives, and that the example was gene
rally fet by the minifters of religion. No law, 
it muft be owned, is to be met with, by 
which the cuftom was abolifhed all at once, 
nor could fuch a law have ever been jufti- 
fied: I do not mean on account of the

claims

ECCLESIASTICAL ESTABLISHMENTS. 27



claims of the. rights of property, (-which, if 
they are incompatible with divine inftitu- 
tiops, fhould never be fo much considered as 
to retard their effe&,) but on the principles 
of the very benevolence which it was meant 
fo eQnfult; for the men who would have been 
the’ object of it, being thus thrown fuddenly 
Op the world, without protection, or the 
means of Support, would have been put in a 
worfe condition than they were in before. It 
muft be owned alfo, that avarice, and the love 
of abSolute dominion, might have thrown 
considerable obftaeles in the way of the abo
lition.

*8 INFLUENCE of CHRISTIANITY', and the

Upon the whole, however, it was not un-> 
wife to truh it to the voluntary a£ts of men 
guided by the fpirit of their religion, which, 
as we have feen, did much in the ages before 
the period we are now defcribing, and which 
continued its efforts long afterwards. At the 
fame time it is to be mentioned, that many 
of the Saxon laws took it within their fcope, 
and did fomewhat towards it, when they pro
hibited,, from chrijlim motives, the fale of 
Chriftians out of the country, or among Pa

' gansf
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ganS) NE ANIMA PERDtTUR QUAM ChRIS- 
TUS PROPRIA -Stf A VITA REDEMIT, (j£ )

The Hungarian laws, under King Stephen, 
went ftill farther: “ If any one,” fays that 
pious Monarch, “ influenced by pity, fhall 
<e have protnifed liberty to his flaves or 
“ handmaids,' and dies without having time 
“ for a will, his widow or fon fhall have 
w power to execute his intention, fro anima 
** redemftione fui mariti(g)

Hence alfo, when Suarez marks the diffe
rence which he very juftly holds between the 
law of nations and the law of nature, he ad
duces, among other proofs, the abolition of 
flavery as arifing from the pofitive inftitu- 
tions of the Chriftian Churfch. (h)
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(f) Concil. iEthariienfe, et Lib. Conft. ap. Wilk. 107.
120. 134. .

(g) L. L. SaruSli Steph. Refp. et Stat. Hung. 177,

(h) Sic enkri Jtfs Gentium de fervitute cap.tivorum 
in bello jufto, in Ecclefia mutatum elt, et inter Chrijlia- 
nos, id non fervatuu—De Legib. ac Deo Legis, L. 2. C. 19. 
Vide alfo Grot. D. J. B. et P. 3. 7. 9.



But nothing on this fubjed can be more 
forcible than the language of the learned Sir 
Thomas Smith, fpeaking of bondage and 
bondmen. “ Howbeit,” fays he, “ fince our 
** Realme hath received the Chriftian Reli- 
** gion, which maketh us all in Chrift, Bre- 
“ thren, and in refpedt of God and Chrift, 
“ Confervos ; men beganne to have conscience 
** to hold in captivitie and fuch extreme bon

dage, him whom ' they muft acknowledge 
“ to be their Brother, and as wee ufe to 
** terme him, Chriftian ; that is, who looketh 
“ in Chrift, and by Chrift, to Ime equal 
“ portion with them in the Gofpell and Sal

vation. Upon this fcruple, the holy fa- 
“ thers and friars, in their confeflions, and 
** fpecially in their extreme and deadly fick- 
w nefles, burdened the confciences of them 
** whom they had in their hands; fo that 
“ temporal men, by little and little, by reafon 
w of that terror in their eonfeience, were glad 
“ to manumitte all their villaines. The holy 
“ fathers and friars, however,” (adds this grave 
perfon,) “ did not in like fort by theirs.” (/)
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Dr. Robertfon, in. a very learned and co
pious note upon the ftate of flaves during the 
earlier ages in Europe, has forftalled much that 
might be adduced farther on the fcore of au
thority, with refpedt to enfranchifement on 
chriftian motives. To that note {k) I fhall 
therefore refer the reader, and content myfelf 
with pointing out a few other ihftances, which 
powerfully confirm the opinion; fuch as the 

. decree of the third Lateran Council, under 
Pope Alexander III. by which it is exprefsly 
declared, that all Chriftians ought to be 
exempt from flavery; (/) and a law of Swe
den, about the year ^299, known by the 
name of king Birger’s law, by which the 
fale of flaves is prohibited, exprefsly on ac
count of the injuftice of fuch a practice 
among men, whom Chriji made free at the 
price of his blood. (m)

But of all the effects of Chriftianity in 
altering the political face of Europe through
out all its people, and which may therefore
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(k) Note U. Introd. Ch. v.
(/) Henault Hift. Chron. I. 195.
(w) Loccen, Leg. Stiec.
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very fairly be denominated a part df its Law 
of nations; none are fo prominent to obferva- 
tion during thefe centuries, as thofe which 

■fprang front the influence and form of govern
ment of the Church,

INFLUENCE of CHRISTIANITY, A«0 *ftg

The Bifhop of Rome, by means which it falls 
within the province of Ecclefiaftical Hiftory to 
deduce at large, rather than of a treatife like 
this, had rifen to a height of power wholly 
unparalleled in the hiftory of the world ; and 
although at firft he was, comparatively, with
out territory, without troops, without riches, 
without feudal rights; he obtained by his 
Spiritual influence alone a defpotifm, firft over 
the minds, and afterwards over the tempora
lities of princes, which made him foar far 
above them all in power and pre-eminence.

It is true, that in all well regulated com
munities, the effect of Religion has been fo 
great as to refled confiderable refpe(Stability 
upon its minifters$ but in the ages of anti
quity, and in' countries not chriftian, their 
influence has been confined within the bounds 
of a Angle ftate. The High Prieft, or the 
Patriarch, has had mudi fway in the

Hierarchy



Hierarchy of his Country, and much perfonal 
inflpgnpe over the minds of his countrymen ; 
but it was refervetl for the Chriftian nations 
alone, uniformly to obey, though diffimifer, 
iu origin, character, and language, and often 
difunited by oppoling interefts, one par- 
TICUL4R M41J taken promifcuoufly frppi 
among them, to expound their religious duties, 
and be their director in points of confcience. 
Nor is this, while di veiled of extraneous 
matter, fo incongruous or unnatural as it 
lias appeared lince the ufurpations and tyranny 
ojfthe Supremo Pontiff. If there is any thing 
that cap unite men an4. nations of the ippft 
4ifcordant chambers, it. is the profeffion of 
the fame religion ; pfpecially a religipn, the 
very effence pf whole morality is to confider 
all mankind as brethren. Of fuch a religion, 
thus generally profeffed, every miniller, lpt 
what will be his country, will naturally have 
an influence oyer all communities whatfoever; 
he talks to them the feme language, he teaches, 
thepa the feme, truths, he is cloatked with, a 
character which ail are bound to refpe®, and 
be belongs as it were, to the fame Hate with 
every one, or rather all Hates, in this point 
pf view, are indifferent to him, The Ci.Ejt.oy 

YP;L. II. D there-
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therefore, ill the natural ftate of things, are 
among Chriftian;?, abfolutely a different body 
of men from the reft of the world. They form 
a community, made Up from other ciommuni- 
ties ; they are feleded to be the channels by 
which the benefits of a religion common to all, 
are to be conveyed equally to all. The whole 
world is their care, and univerfal order and 
benevolence their objeds, and though the 
unavoidable divifions of mankind into feparate 
nations, fuperinduce the fame fort of di
vifions among them, (which thus have par
ticular communities allotted to them as their 
peculiar charge) yet the bond of Union occa- 
fioned by one common religipn continues 
always the fame, and a Chriftian Ecclefiaftie, 
whatever may be his country, is every where 
entitled to the reverence and influence at
tached to his charader.

; But if this be the cafe in Theory, (although 
the imperfedions and blindnefs of men have 
rendered fo' noble a theory abortive in the 
pradice,) the Supreme Head of this venerable 
body, would naturally be intitled to as much 
greater a proportion of influence and refped, 
as the head of any other inftitution poffeffes 

* above
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above its fubordinate members. He is feleded 
tb fuperintend the difcipline, the manners,, 
and the qualifications of thofe, who are them- 
felves the regulators of difcipline and manners 
to the reft of the world. All men therefore, 
Ought fairly to look up to him, as to their 
father and chief counfellor, and he would in 
return advife and corred them as his chil
dren, with equal feverity, and equal love.

Such adUally is the piduf e which the Re
ligious Eftablifhments of Chriftian nations 
difplays to us in Europe during the earlier 
ages, diverted of the corruptions which after
wards defaced it* A Hierarchy, neither un
natural, nor unwife!

It does not fall within the fcope of our en
quiry, to fhew by an enlarged detail, how the? 
Patriarchal Church of Rome, attained to this 
pre-eminence over other rival churches, fuch 
as Carthage, Antioch, or Conjlantinople ; or how> 
it rbfe from the equality in which originally all’ 
the Churches of Chriftianity had beCn eftablifh- 
ed : Neither is it more relevant to trace minutely 
the progrefs of the Pontiff’s power over the mind 
of man, his claim to infallibility, or his pre- 
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tended fucceffion to the power <of Sain? 
Peter. It is fufficient that the fadt of his 
fuperiority did a&ually exift, and that the 
weftern nations chofe to confider him as the 
chief of Christendom ; to obey him as the 
fuceeffor of the Apoftle, and their infallible 
diredof in all points of morality, of con-' 
fciehce, and of faith.

The afped of Europe however came thus 
to be changed; all the various barbarous na
tions that had poured in from Scandinavia or 
Tartary, from the North or from the Eaft, 
ceafed by degrees to confider themfelves of 
different races, and in feme meafure coalefced 
under one great bond of Union. And although 
they were independent of one another, and 
every fovereignty was fupreme with refped 
to the reft; yet for religious purpofes, and in. 
confequence of religious deference, they were 
willing, all of them, to part with a portion 
of that Sovereignty, and the whole of what 
Was parted with being united under the 
Church and fwayed by one man, compofed 
a new kind of dominion, as firm and exten- 
five, as it was remarkable.



By the Conftitution of this dominion, who
ever was the pofFeiTor, of the Papal Chair', was 
iri Some meafure the director of the affairs pf 
Europe. He was the fuppofed Mediator 
-between Heaven and the world 5 he decided 
upon right and wrong ; he was the great 
eafuift in all difficulties; and among fovereign 
princes, who obeyed no other tribunal, he 
might fairly be called the Gustos Morum. 
-Could it have proceeded without abufe, or 
was it the lot of mortality to admit of fuch 
perfection of wifdom and virtue in one mail ; 
the Inftitution would have been admirable-! 
A common Tribunal was thus fupplied where 
it moft was wanted ; Appeals lay to it from 
all comers of Europe; the weak .could be 
-upheld ; the ftrong could be repreffied ; the 
moft divine of all Inftitutions, Jjpts'rie.i, had 
Tree room to difplay itfelf; and the Father 
of Christendom might really have been 
what his name implied.

' The arms which enabled him to enforce 
the power fo granted are too well known to 
need any elucidation. I fhall only obferve, 
that when men could agree, from fpiritual 
motives, to pay fuch uncommon deference to 

D 3> an
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•an individual who poffeffed no kind of tem
poral rights over them ; it was but natural for 
them to fuppofe that he poffeffed the abfolute 
difpofal of fpiritual rewards and puniftunents. 
His dominion, being founded upon influ
ence over the mind, and imagination, the 
things which have the deepeft effed upon 
them mull: have been fubjed, or fuppofed to 
have been fubjed to his will; and it is not 
■wonderful therefore that his privileges of re
mitting fins, of depriving men of Chriftian 
rights by excommunication ; and of being 
;the foie perfon to receive them again within 
the bofom of the Church fliould .be fo unir 
verfally allowed, and attended with fuch re
markable effeds. Nor is that right which 
was claimed to arm other powers againft re- 
fradory princes, by any means fo great an 
ufurpation (thefe premifes being allowed,) 

-as at firft fight it may appear. The power 
with which men chofe to inveft their Holy 
Father, of marking out a man for public 
execration and public deftrudion, for the 

■fake of virtue and religion, was really but 
nugatory, unlefs he alfo had „the power of 
calling upon the fecular arm to fupport him. 
Hence could the Ecclefiaftical Eftablifhments 

2 which



which arofe out of Chriftianity, have really 
ever exifted-in their purity, or for the foie 
purpofe for which the language of the Theory 
intended them ; had the papal thunders been 
only dealt out in the cafe of fome horrid 
atrocity, worthy of divine wrath ; the inter
ference of different Potentates with one another 
at the call of the Pope, and the confequent 
multiplication of the legitimate caufes for war, 
would not have been fo urijuft, or fo ftrange, 
as they appear in the hiftories. As long as 
the Ecclefiaftical Conftitutionwas fupported by 
the thrones of Europe^ it was but a fair and 
natural confequence, and it is the abufe of 
the inftitution, not the inftitution itfelf, which 
chiefly calls for our ajiimadverfion.

When John, king of England, by his 
violence and depravity, had drawn down 
upon himfelf the juft deteftation of mankind*, 
and the frequent admonitions of the Pope, he 
laughed at attacks which, while he was at 
the head of the whole integral force of his 
kingdom, could only, or chiefly, affeCt his 
reputation. But when the holy father uttered 
his final malediction, which difarmed him of 
half his power, and gave the K-ing of France 

D 4 authority
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authority to execute the fentence of excom
munication, the Tyrant, humbled by the 
fpiritual and temporal powers united, was 
forced at laft to give Way, and to Reconcile 
himfelf to the Church at the expence of 
his independence* The confequence is well 
known. The hand which directed deftruc- 
tion againft him when he was fuppofed to 

- deferve it, was able to avert the blow when 
he had expiated his offence; and Philip 
Augustus, though he refufed to lay down 
his arms, was unable to contend with the 
reftored vigour of John, (n)

In this example I am far from the moft 
remote thought of vindicating the motives 
and conduCt either of Innocent III. or of 
Philip. I have adduced it merely to illus
trate the effeCt Which the deference of Chris
tianity for its head, had upon the Law of 
Nations at that time ; and could we be fo 
happy as to eXpeCt that in fuch a Situation 
the conduCt and motives of a Pope, and a 
king of France, would alw&ys be wife and 
jfmre, I know 6f ho Inftitution fincethe be-

'{«) Mat. Par. 299. ,
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ginning of mankind, fo well adapted to pre- 
ferve its order, and cdnfequently its 'happi- 
nefs. (o)

Such wifdom and purity, however, are 
hardly compatible, and certainly not very inti
mate with our natures, and the good which the 
Popes have ever done, has been far overbalanced 
by their power of doing mifchief. But at the 
fame time it muft be owned, even by their ene
mies, that a vaft body of cafes might be 
hrbught forward, in which this remarkable 
Law of Nations, fuch as I have defcribed it, 
was adminiftered in fome meafure according to 
the true fpirit of its theory, and we may often 
obferve the Father of Christendom, in
terfering, not improperly, with mediation, 
advice, and correction, in the affairs and 
uiorals of all the neighbouring fovereigns.

ECCLESIASTICAL ESTABLISHMENTS. 41

We have occafion to remark this at a very 
early period in the firm and wholefome cor
rection given by St. Ambrose, Archbifhopof 
Milian, to fo powerful a monarch as Theo-

, (<?) See fome judicious Obfervations of Mr. BarrMgton 
on this Subject.—Ob£erv. on the Stat. p. 510.

DOSIUS,
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Dosius, after he had indifcriminately mur
dered feven thoufand men at Theffaloniea, 
without diftinguifhing the innocent from the 
guilty.—Little confcious of his crime, the 
Emperor approached the church of Milan in 
order to pay his accuftomed duties, when he 
was met by the Prelate, who abfolutely re- 
fufed him admittance, and befpoke him in 
the following terms. “ You feem not to 
“ underfland, Sir, the greatnefs of the mur- 
“ der you have committed; and perhaps the 
“ greatnefs of your Empire will not fuffer 

you to acknowledge your offence. But our 
M original is the dull, whence we were taken, 
*c and to which we muft return. It is not fit 
“ you fhould deceive yourfelf with the fplen- 
M dour of your purple, or forget the weak- 

nefs of the body that is covered with it. 
u With what eyes will you look upon the 
u houfe of our common Lord ? With what 
“ feet will you tread his holy pavement ? 

Will you ftretch forth thofe hands, flill 
dropping with the blood of that unjuft mur- 

“ der, and therewith take the holy body of 
“ the Lord ? And will you put the cup of 

that precious blood to your mouth, who 
“ have fhed fo njnch blood by the hafty de-

“ eree



cree of an angry mind ?” In this animated 
drain did a minifter of religion proceed to 
rebuke the moft tremendous monarch of the 
earth, till he fent him' home covered with 
fhame, and diflolving into penitence and 
tears at the recolle&ion of the cruelty of his 
public conduct; (/>) let thofe who are ac
quainted with the conduct of the Priefts of 
Pagan times towards kings and generals, draw 
the proper inference,

\ ’
Another very complete example is to be 

found during the ninth century, in the hif
tory of Lorrain. Lotharius, the firft king 
of that country, having repudiated his wife, 
in order to marry a miftrefs, Nicholas I. 
who then filled the papal chair, interpofed 
for the fake of the good order of which he 
conceived himfelf to be the guardian. He told 
him that his religion permitted him neither 
to divorce his wife, nor to marry his concu
bine ; and threatened him with the fevereft 
cenfures of the church unlelis he returned to 
his duty. Lotharius replied, and the Pope 
thus oppofed, fent two Legates immediately

(p) Bingham. Antiq. of the Church, B. 16. ch. 3.

into
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Into his dominions, who fummonedl j Coun
cil, and determined the matter in hiis favour. 
Nicholas diflatisfied with their determi nation, 

, depofed, of his own authority, the two Arch- 
hifhops, of Treves and Cologne, aid fent 
another Legate, who gave the affair a re-hear
ing, and determining it againlt the king, he 
was at length obliged to feparate himfelf from 
his miftrefs. (y)

The ftory is little interefting. Nicholas 
might poflibly have had felfifh views in doing 
even what he did, and Lotharius actually 
fiicceeded better with his fucceflbr Adrian 
IL I mention it, merely to fhew the difference 
which it exhibits, between the Law of 
•Nations of Europe at this time, and that of all 
other Countries, and of Europe itfelf, before 
the firm eftablifhment of Chriftianity. No 
nation of antiquity, nor any that was a 
ftranger to Chriftianity, offers an example of 
■fuch fubmiffion to a man, of whop, as a 
temporal prince, they were wholly' inde
pendent.

The hiftory of the fucceeding ages, is preg
nant with cafes of the fame kind. O: media-
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lion, (not merely as a friend whofe own in- 
tereft is probably concerned, but in the capa
city of a father, equally interefted for all his 
children, and anxious to make them fulfil the 
duties moft acceptable to God,) we have an 
eminent and not ineloquent example in a let
ter of Pope Alexander, recommending peace 
between the kings of France and England in 
1162. “ Among other good things,” fays
the letter, “ which render men amiable to 
« their neighbours and pleafing to God, we 
“ believe that to be moft acceptable, which 
“ infufes charity into the heart* and operates 
*« as a bond of union to different minds. This 
“ good is Peace, by which hatred is difpelled, 
M rancour allayed* envy driven away, and 
“ anger fhaken 6ff; which pacifies the mind, 
“ conciliates the heart, affuages the bre'aft, 
“ and affimilates tempers. This is what we 

feek to plant, to propagate, and to nourifh, 
** among the fons of the Church; this is 
M what we wifh to bring to fruit, among 

Kings, Princes, and Great Men.” (r)
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(r) Inter csetera bona, quae hominem amabilem proxi- 
mis, et placidum Deo reddunt, illud fpecialiter acceptum 
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If we paufe for a moment in this place,' 
and recolledt the bloody injundtions of the 
religion profeffed by the Conquerors of Eu«*> 
rope before their converfion, and the manner 
by which they were commanded to render 
themfelves acceptable to Odin, (j) the chief 
of their Gods; we cannot but be fenfibly 
ftruck with the change, which a few cen
turies, under the influence of Chriftianity, 
had made in the maxims of the world !

> The opinion entertained of the Pope’s 
power, when properly ufed, appears alfo 
very forcibly in the affedting appeal made by 
Henry II. of England* to the fame Alex
ander, ten years afterwards. He com
plains to him of the want of duty, and the 
ingratitude of his fons j that he has the 
misfortune to be forced to adt, as if he 
hated his own blood; that although he 
could eafily reprefs their rebellion, yet he

vinculum operatur. Hoc, inquam, bonum, Pax eft; 
quae procul depellet hodium; rancorem abjicit; fugat in
vidiam; excutitque livorem; pacat mentes, corda conci- 
liat, ferenat pectora, et fociat voluntates. Hanc, &c. &c. 
—Rymer, i. 21. et infr.

(*) Vide Chap. VII. ad fin.
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cannot fhake off the father, nor forget his 
natural affections fo much as to have recourfe 
to extremities* In this tribulation he ap
proached the Pontiff, “ whom God,” he fays, 
** had raifed to the office of Shepherd over 
“ his people, and who though deftitute of 

temporal arms, is able to defend the patri- ■ 
** mony of Sain t Peter with the fpiritual 

fword, and requefts his interpofition to 
“ turn the hearts of children properly towards 
ct their parent.” (/)

The obligations of Richard I. to the 
Pope, in procuring his releafe from the pri- 
fons of the Duke of Auftria and the Emperor, 
are well known. The former was touched 
in eonfcience on his death bed, and com
manded his fon to return the part of 
Richard’s ranfom which he had received 
as his fhare of the plunder. The young 
Duke, however, being poffibly not fo prompt 
as he oqght to have been, in fulfilling the 
intention^ of his father; Innocent III who 
then held the See of Rome, writes to him a 
letter, the preamhle of which defcribes with

, (0 1. 35.
’ ' exactitude



exa£tnefs the quality of parental 'Mediator in 
the affairs of the world, with which as we 
have faid the theory of the Ecclefaaftical Efta- 
blilhments had invefted this remarkable po
tentate. Innocent begins thus. “Ineofu- 
<c mus officio, difponente Deo, oonftituti, ut 
w fingulorum et omnium faluti ctonfulere de- 
“ beamus 5 et univerfis petentibias, tam ma
** joribus quam minoribus, in executione juf- 
*f titiae providere.” (u)

He goes on to exhort him, as he values the 
falvation of his Father, or his own, to reftore 
the money, and threatens him with excom
munication in cafe of difobedience. The let
ter had fo far the defxred effed, that he re- 
ftored the hoftages which had been given for 
the payment of the money, and would have 
given back the money itfelf, had not death 
prevented the performance of his promife.

In 1193, the fame fort of interpofidon 
procured liberty to the three daughters of 
Tancred, king of Sicily, who had been

(«) Rym. 1. 102.
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♦arriedoff* and retained captive unjuftly by 
the Emperor Henry VI„ (w)

In 1214, Simon Montford, the Conqueror 
of the Albigeois, haying unjuftly detailed 
the infant foa of the king of Arragon in 
prifon, his mother appealed for fuccour to 
the Pope, who inteyppfed his authority in 
her favour, and Montford was forced to yield 
up the child. (#). - ■ ,

Laftly, in 1337, upon the breaking out 
of the war between Edward III. and 
Philip of Valois ; the Englifh monarch 
before he took the field, thought it right to 
lay his pretenfions before the fovereign of 
Rome; he complains to him of having been 
unjuftly deprived of the crown of France ; 
of affronts offered to his Ambaffadors ; of the 
conduct of the Nobles of the realm, who in 
their capacity of Judges, had deprived him, 
when a minor,; of his rights ; of the king’s 
favouring the revolt of the Scotch; and in

(w) Burign. i. 507.
(#) This circumftance obliges even Voltaire to confefs, 

* Qu’il-y-avait des moments bien honorables pour la cour 
u 4e Rome.”—Efp* des Nat* ch, 60.

YoL.II. £ Ihort,
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fhort, lays the whole of his grievances before 
him as if he had been regularly chofen 
umpire between them, (y) •

* It is not improbable that the cuftom of 
Appeal to neutral powers, on the breaking 
out of war, (z) arofe from this influence of 
the Pope in the Chriftian republic. Habituated 
to lay their grievances before him an all occa- 
fions, and to juftify their conduct when it 
appeared to be neceflary ; the tranfition was 
eafy from him to other princes ; and the 
connection between the various potentates 
growing clofer and clofer, they continued 
from a fenfe of its utility, a cuftom which 
poffibly would not have been thought of, (or 
at leaft not fo foon,) had it not been for the 
deference they paid to him at a time when 
knowledge of one another was not fo uni- 
verfal.

The war waged by Edward in fupport 
of his claim was actually delayed for fome 
months, after it had been refolded upon in 
Parliament, exprefsly out' of reverence. fo r

' ^ (y) Rytn. 4.826.
.. (z) See Chap. X.
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the holy See which "had advifed fuch a piece 
of moderation ; (a) and after it broke out, 
we> find the Pope through his Legates' not 
wanting in the care which he had profefled 
to have for his children. It was riot their 
fault, that the bloody battle of Poitiers was 
not prevented; and as it was, it was retarded 
for the fpace of one day by negotiation. On 
the morning intended for the battle, fays 
Froiffart, when the troops were drawn up, 
and every officer encircled with his men; 
the Cardinal of Perigord came to the king on 
full gallop from Poitiers, whence he had fet 
out at day break, and with joined hands, and 
in the name of God, and humility, conjured 
him to fpare the effufion of fo much blood 
as might be- fpilt, by endeavouring to end 
the matter by negotiation. (&) This prayer 
was granted, but though his endeavours did 
not fucceed, it does not the lefs prove the
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(a) Conceflimus etiam ob reverentiam diSfa fedis atque 
vejiram, quod citra primum diem menfis Martii, proximo 
futurum (nee poft, donee cohtrarium demandetur ex parte 
noftra, vel per noftros) nulla fiat Invafio, ne& prefato 
confanguineo noftro, &c. &c. malurji aliquod inferatiir.—-* 

sRym. 4. 833.

(£) Froiflart. v. i. ch. 161,
£ 2 deference



deference with which the interference of the 
chriftian church, was always regarded in the 
Hictft critical affairs; On the other hand, the 
Pfiefts of antiquity, WePe ofteh theinfelves 
the Generals of the armies, Or, if not, were 
bulled in infpe&mg the facrificeS, and thereby 
promoting, as far as in them lay, the Opera
tions of war-. No cafe prelents a naore marii- 
feft proof of the change which the cuftoms of 
Europe had undergone;

to INFLUENCE of CHRISTIANITY, AND THE

'fhe fame battle of Poitiers, furnilhes US 
alfo with eminent proof of a cuftom, in 
which the papal cenfures mull; have been of 
high fervice to the affairs of the world. 
Peter of Bourbon, one of the moft illuf- 
•tPious Nobles of the realm, perifhed there 
under an excommunication, which had been 
laid upon him at the fuit -of his creditors, with 
whom he was deeply involved. The filial 
piety of his fon, Prince Lewis, obtained the 
removal of the fentence, in order that prayers 
might be faid for the good of his foul : a 
favour, however, which was only granted, 
upon his engaging himfelf to fatisjy the debts of 
his father, {c) At the fiege of Montpelier

(<r) Henault. Hift. Abrg. i. 322.
alfo,



alfo, the interference of Religion was vilible 
to the meaneft obfervation.—tTaken by the 
duke of Anjou, that favage Conqueror con
demned fix hundred of the citizens to death 
in different ways. Two hundred were doomed 
to perifh by the fword; two hundred by the 
baker; two hundred by the flames; and the 
whole of their pofterity were to be reduced 
to flavery.

The eonfternation which fuch a fentenee, 
upon fo large a body produced, was general 
throughout the cky. Nothing was heard but 
the moft piercing and melancholy cries ; the 
men given over for loft, were irttreating par
don ; the women, with difhevelled hair, were 
beating their breafts. In the midft of this 
defolation, the CarsPinac of Albany, 
aflifted by a Dominican Friar, addreflfed him- 
felf to the Duke in the language of his reli
gion. They did not excufe the faults of the 
city, but refted their interceflion entirely upon 
the fublime dodtrine of forgivenefs of inju
ries, the flower of the Chriftian morality, and 
which it was referved, they faid, for Chrif- 
tianity alonte to make known to the world. 
The duke was moved at their reprefentations j 

E 3 the
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the bloody punilhment to which he had con
demned the city, was changed into a fine ; 
and from that time, remarks the hiftorian, 
the military punifhments in France appear to 
.have been milder, {d)

Another confiderable advantage derived to 
Sovereigns. from the Pope’s power, appears 
in the manner in which the obfervation of 
Treaties during thefe times was enforced. As 
the obedience of men gave the moft effectual 
fupport to the decrees of the Pontiff, it be
came common with them, when they entered 
into engagements, to fubjedt themfelves to 
the penalties of an InterdiSi in cafe of failure, 
by which the power of a prince was blafted 
in its vigour; and could the • frailty of man
kind have enfured a proper ufe of this pre
rogative, it would have continued one of the 
moft powerful guaranties for the pre- 
fervation of good faith, that has ever been 
devifed. XJfed as it was, it difplays another 
fmgular effect of the Chriftian Inftitutions 
Upon the cuftoms of the world.

\d) Villaret, i. 531, 532.
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But of all the examples of that regularity 
•which was feen in Europe in confequence of 
its religious union, thofe are the ftrongeft 
which are exhibited by the (Ecuminical 
Councils. Thefe were fo called from their 
being fuppofed to relate to the whole habit
able earth, the word oecumenical, (oiktmenikos) 

lignifying ad orbem terrarum pertinens. (e) ■

They were accordingly compofed of De
legates from every . nation of Chriftianity, 
and under this appearance, Europe may fairly 
be faid to deferve the appellation which has 
fometimes been beftowed upon it of a Re
public of States. (/)

Voltaire has, not improperly, called thefe 
Councils the Senate of Europe ; (g) and 
in fadf, they were compofed of 'a Set
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(e) Maimb. Hift. Greg, le grand. 108. & Du Conge. 
Glofs.

(f) De Callieres. Man. de negocier. Ch. 3,
(g) Efprit des Nat. Ch. 67. *
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of Sovereigns, all intimately connected 
together; inftruCted in one anoth'ers cuftoms; 
Obeying one common law ; and in Tome mea- 
fare, governed 'by one common iritereft. 
They were not merely formed of Ecclefaflicsy 
hor did they meet foldy for the difcuffion of 
points of faith. The Emperors of the Eaft 
and Weft, and Other crowned heads, have 
fometimes appeared at them in perfon, and 
aknoft constantly 'by their Ambaffadors ^ and 
their rank and feats were marked out, with 
as much regularity as a fubjeCt of fo much 
nicety could permit. Points concealing the 
Whole public weal of 'Europe were difcufted 
in them ; fuch as the intereft, and the {prece
dency of nations; the conduct of princes ; 
sill articles of faith ; the interefts of religion ; 
and the defence of the faithful again# the 
infidels.

S6 influence of Christianity, and the

Their conftitution and origin are to be 
afcribed entirely to the effects of Chris
tianity. They were at firft no more than 
Convocations of the Clergy, fometimes of a 
particular State, or, at moft, of thefe who ac
knowledged fome of the patriarchal churches 
as their head. They were at firft alfo, abfo-

lutely
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lately confined to religions matters, the fuper- 
intendence of which they derived from the 
Apoftles, and which they' held infulated 
among themfelves, let what would be the 
public religion, or toleration of the ftate they 
happened to be in. (h) Constantine how
ever, having adopted Ghriftianity as the 
■national Church, he claimed to himfelf the 
fuperintendence of its difeipline, fo far at 
leaft as the privilege of calling public Coun- 
eils was concerned; and when his Empire was 
fplit into different kingdoms, the Sovereigns, 
imitated his example, and for a number of 
■years referved to themfelves this important 
right. Thus Clovis, who was at the head 
of the greatefl Weftern dominion of his age, 
called the Council of Orleans in 511 of his 
own authority; the Bifhops that compofed 
it, are faid to have requefted him to ratify 
their decifions. Et par malheur, adds Paf- 
quier, nulle mention de l’Evefque de 
■Rome. (/) Pepin alfo, and his brother 
Carloman, though only Mayors of the

(h) See Puffendorf. fur la Mon. Spin du Pape. 17, 22. 
etinfr. Putter Conftit. of Germ, by Dornf, 1. 20.

(/) Recherches de la Fr. L. 3. ch. 7.
Palace,



Palace, exercifed the fame privilege twb cen
turies afterwards. (6)

Under Charlemagne, the prerogative, as 
maybe fuppofed, was rather extended than 
curtailed; accordingly, at the Council of 
Franckfort in 794, he prefided in perfon ; 
received the decretals of the Fathers; confirmed, 
them, and ordered their publication ; (/) and 
when the vaft territories of this prince came 
to be divided into the two great kingdoms of 
Germany and France, the Sovereigns of the 
former, who for the moft part preferved the 
title of Emperor of Rome, continued for 
fome time to exercife this prerogative, (m)

It was not unnatural however for the 
Minifters of religion, who held their miniftry 
from God alone, to be jealous of the inter- 
pofition of temporal power, and by degrees 
they acquired, or rather refumed, the right 
of affembling the-mfelves at the call of their

(£) Pafquier. 3. 10. Hen. Hift. Chron. 1. 120.
(/) Pfeffel Droit pub. d’Allemagne, x. 35.
(m) Heifs. 1. 125. & Pfeffel Droit pub. 1. 192. where 

he enumerates the fights of the Saxon Emperors.
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Chief. Charles the Bald, favoured their 
views in France, and in a little time the Pope 
found himfelf inverted with the exclufive 
privilege of calling alfemblies of the clergy of 
particular States, even without the confent of 
their Sovereign, {n)

We have mentioned above, the great 
points of bufinefs which prefented themfelves 
to Councils thus called, for consideration: 
but a fhort attention to the proceedings of 
two or three of the moft famous of them 
during the ages before us, will render their 
effe£t upon the laws of Europe ftill more 
vifible. The two Councils of Lyons give 
us the idea of an almoft pgrfedt Court or 
Parliament of Ghriftendom, in which the 
affairs of Sovereigns were difcufled, and Sove
reigns themfelves proceeded again!):, under 
all the forms of a regular trial and fentence. 
The inveftigator of hiftory, is not to be told 
the bitter contefts of the famous Frederick 
II. and the See of Rome,- which gave rife to 
the firft of them. Innocent IV. who at 
that time held the feat of St. Peter, having

(n) Henault, 1. 120.
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V

fuftained the quarrel with various fuccefs, 
and being at length driven from Italy by the 
troops of the Emperor, refolved upon one laft 
effort to decide the affair. His excommu
nications had hitherto had no effect, he found 
no fecular prince ftrong, or willing enough, 
to take up his caufe ; and he fell upon the 
daring expedient of declaring the Emperor 
dethroned,, in, and by the affi fiance of, an 
Aflembly compofed of the reprefentativ.es of 
almoft all the States of Europe. In this un
common enterprise he trailed to the influ
ence of religion to carry him through; but 
the undertaking could only be conceived 
upon principles as vaft and important, as it 
was daring in him to imagine them ; and 
the fuccefs of it upon thofe principles, put 
the Law of Nations in a light in which it had 
never before been regarded. It was at that time 
■indeed, not new to confider Princes who were 
excommunicated, as deprived of their tem
poral rights, and liable to be attacked by any 
fecular power that was called upon, by the 
Pope : but that a Congrefs of Sovereigns and 
Ecclefiaftics, fhould bring to a folemn trial, 
and fit in judgment upon another Sovereign, 
who held his rights by the fame title as therri- 

i felves,

6o INFLUENCE of CHRISTIANITY, and the



• ECCLESIASTICAL ESTABLISHMENTS. 61

felves, was in conformity with no one cafe 
that had hitherto happened, no principle that 
had yet been broached. The expectations of 
men were therefore fairly exalted, the conteft 
became interefting, and the account of the 
proceedings of the Council, will fhew the 
cuftoms of Europe in a point of view never 
fo thoroughly feen before, and never wit- 
Aefled fince.

The place of the Council was the firft care 
of Innocent ; and he pitched upon Lyonsy 
as the moft central and convenient fpot. It 
was furrounded as it were by Germany, 
France, and Italy, and was not very far 
diftant from Spain, nor even from England. 
Hither then, he fummoned the dignified 
Clergy from all the kingdoms of Europe, and 
invited their Sovereigns to appear there alfo, 
either in perfon, or by their Ambafladors. 
The obeCfc of the meeting which he at firft 
avowed, was to confider of the abufes of the 
Church, and the defence of Conftantinople, 
then threatened by the Turks. The Eccle- 
fiaftics univerfally obeyed his fummons, and 
of the lay Sovereigns, there appeared the

Emperor
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Emperor of Conftantinople Bal dwin II. 
and the Counts of Provence and Pholoufe in 
perfon; and by their Ambaffadors, the Em
peror Frederick, the kings of Prance and 
England^ and other inferiour Powers. The 
Sovereignty of the City was yielded to him 
by the Archbifhop, at that time its temporal 
Lord, and the Knights Templars, (themfelves 
another Sovereign power) formed his body 
guard.

' • s
At the firft days fitting, little was done. 

Many abufes. of the Church were propofed 
for confideration ; the patriarch of Conftanti
nople complained of a dimunition in the 
number of his Suffragans, and the Englifh 
wifhed to call the attention of the meeting to 
the canonization of Saint Edmund. The 
Pope however obferved that there were 
much more preffing matters to employ their 
care. *

There was at that time prefent on the part 
of the Emperor, Thaddeus of Suessa, a 
man of confummate prudence, and fingular 
eloquence, who united in his own perfon,

the



the capacities of Soldier, Civilian, and Judge 
of the Palace. (<?) This man knew well the 
difficulty of the charge allotted to him; he 
had to contend with an enemy of tried abili
ties and vigour, whofe hatred, by having 
been pufhed to the utmoft, was capable of 
every thing; and who fought with weapons, 
not only the moft powerful, but which he 
himfelf was not permitted to wield. He had 
nothing to rely upon in the exercife of his 
fun&ion, but coolnefs and patience in fuffer- 
ing what he could not refift, and a firm 
promptitude to feize every poffible-advantage. 
He quickly perceived what was meant by 
matters more preffing ; but as it was his bufi- 
nefs rather to avoid, than to provoke the con- 
teft, he affe&ed not to underftand them; 
and to evince his mafter’s zeal, he propofed 
that he fhould do his utmoft towards the 
union of the Roman and Conftantinopolitan 
Churches, and fhould undertake a Crufade 
in perfon. “ O! how many and how great 
“ are his promifes !” replied thePope, “ never 
“ and no where performed, or to be per- 
“ formed i They are now made merely to

, - {0) Mat. Par. 663.
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“ elude the ftrpke of the axe which is up- 
“ lifted, and which will foon fall upon the 
“ root of the tree. But were I difpofed to 
“ liften to him, where can he look for friends 
“ who will be his fecurities.” (p) The Am- 
baffador immediately pointed out the kirigs of 
France and England. “ By no means,” re
plied the Pontiff, “ the Chureh will then have 

three powerful enemies inftead of one j let 
“ him perform the conditions he has fo often 
** Iworn to and I will then believe him.” 
Thaddeus, whofe inftruftions did not extend 
to this point, and had not time, to prepare an 
anfwer for fo important a propolition, was 
forced to abandon it in filence and fad- 
nefs. {q)

This was all that paffed during the firft 
days fitting. In the# next however, the Pope 
entered the Church of St. John, arrayed in 
all the pomp of the priefthood, and with 
many fighs and tears belpoke the Affembly
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(p) The Commonwealth of Europe mult have been 
brought into no inconfiderable regularity (jf Ihape, when fuch 
Securities could have been talked of.

{q) Siluit contriftatus, &c. Mat. Par. 664-

once
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Ojtce more. “ O ye,” faid the afflidfced Pon
tiff, “ who are palling through life, attend

and obferve, whether any forrow is equal 
“ to my forrow.” He continued a difcourfe, 
not ineloquent, in which he compared his 
fivie greateft misfortunes to the five wounds 
of Chrift, The firft of them was the inhu
manity of the Saracens; the fecond the fchifin 
between the Roman and Greek Churches j 
the third the prevalency of heretical doctrines; 
the fourth the mifery of the holy City j and 
the fifth (the chief objedt of his defign) the 
crimes of the Emperor. He accufed 
that Monarch of herefy; of facrilege; of per
jury ; of being the enemy of the religion he 
was fworn to protedt; of intelligence with 
the Saracens, whom he had even eftablifhed 
in his territories ; and of a criminal intercaurfe 
with their women. . ^

Upon this accufation, the Emperor’s Am- 
baffador rofe up with a firm and intrepid air, 
and refilled every article of the charge. He 
obferved that it was only for him who 
difcerned all the fecrets of man, to know 
whether his matter was really a Chriftian or 
not; but judging from his outward adts, that

Vol. II. F there
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there was every reafon to fuppofe he was fo, 
ftnce he complied with the rites of the 
Church, and: above all firice he prohibited the 
vice of U'fury, (retorting in this upon the 
court of Rome, which was fuppofe d to be 
tin&ured with it ;) that as for intelligence 
with Saracens, and eftablifhing them in his 
dominions, it arofe from prudence, inasmuch 
as he gained a body of troops for his own 
defence, and fpared the effufion of Chriftian 
blood; that with• refpedl.to their women, he 
had no perfonal intercourfo with them, but 
employed them merely in dhows, and had 
even difirnffed them when he found his con
duct not approved of in that particular, 
Laftly. in reply to the charge of perjury, 
Which the Pope had endeavoured to prove 
from letters of the Emperor; he fhewed from 
letters which he alfo produced, that his Holi- 
nefs himfelf was equally guilty, and that his 
m after was not bound to perform his part of 
a contract, which had not been fulfilled by 
the other party. He ended by humbly in
treating the Alfembly to accord hint fome 
delay, that he might fend to his matter and 
requeft him to haften his appearance at the 
Council in perfon, which he had long ex

, pe&ed;
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pe&ed; 6i to give him Mller pdW'ers than 
at that time he'pofiefTed, which would enable. 
Mm the better' to proceed. The Tope refilled 
his requeft. “ I • feat' the fhares/” fajd he, 
w trhich IEavE'Endeavoured to avoid'; l am 

hot yet prepared to fhe’d *" my blood, nor 
u do I yet defend a crown-hf Maftyrdoih.’*, 

the inftance however of lhe:'Aihbafladors
of France and England, particularly of the f 
latter, (between whofe maflef and Frederick § 
there was a elofe affinity;) Thaddeus ob- ? 
thined a fortnight delay, and the Emperor 
WtiS' fummoned; to come and juftify himfelf 
hr-perfon.

, The anfwer to the Summons was fuch, 
probably, as Innocent expected; he pointedly 
refufedtoobey ; and faid that he would never 
difgrace the Imperial dignity fo far as to ap
pear before a Synod, aflembled for the pur- 
pofe of judging him. It does not appear 
however from M. Paris, from whom I have 
chiefly e^trafted this account, that he made 
a'ny proteft againft the former proceedings of 
the Council; and fuch at leaf!: was the opi
nion of their rights entertained by its mem
bers, that the Emperor’s obftinacy is faid to 

F 2 have
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have alienated the minds of many of his 
friends. In the courfe of the affair, we have 
farther proofs of the power fuppofed to be 
inherent in thefe meetings. A Council it 
feems had formerly been fummoned at Rome 
by Gregory IX. in order to proceed alfo
againft Frederick, and that haughty prince 
had caufed many of the prelates going to it, 
to be arrefted. A new ground of accufation 
was made out upon this, which was treated 
as the^ height of, facrilege; and the zealous 
Thaddeus in vain endeavoured to defend 
him, by fhewing that he had been ready to 
fet them at liberty, had not the Bifhop of 
Paleftine and others infolently thundered forth 
fexcommunications againft him. Innocent, 
(proceeding all along upon the acknowledged 
authority of Councils to try the caufes of 
Sovereigns,) demanded of the Ambaffador 
what his mafter had to fear from the judg
ment of good men if he was innocent; and 
Thaddeus avowed the authority of the Court, 
by confining his objections folely to the 
members that compofed it. He obferved that 
he had every thing to fear from a tribunal 
wherein his enemies were more numerous 
than his friends, and where Gregory, the

hotteft
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hotteft of them all, was to prefide. The 
Pope however was too able to continue the 
conteft by argument, and perceiving the 
impreffion made upon the Affembly, he 
coolly replied that his defence would avail him 
nothing, and would only end in the merited 
Deposition of his mailer. Thaddeus had 
alfo obferved the effect which Frederick’s re- 
fufal to obey had had upon the Alfembly, (a 
fpirit which had been ably encouraged by 
the crafty Pontiff,) and firm as he was, he 
therefrom trembled at this menace. He 
again offered to fpeak but was refufed a hear
ing, and perceiving the approaching vi&ory, 
he endeavoured to avert its confequences by 
complaining of the paucity of members that 
compofed the Synod. He alfo completely 
difcovers to us the opinion entertained in 
thofe days of the power of Councils by a£tu- \ 
ally Appealing to another meeting, more 1 
general, folemn, and impartial. He was 1
anfwered that it was fufficiently a general 
Council, fince it was compofed of fo many 
Patriarchs, Archbifhops, Bilhops, and Nobles, 
collected either in perfon, or by their Ambaf- 
fadors, from all parts of the world ; and the 
Pope proceeded, as the Vicar of Chrift, to 
- F 3 declare
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declare h,im guilty of facrilege,; and heyefy, 
and, in confequence, to pronounce hiru ex
communicated, and dethroned* In the pre
amble to the fentence, he hft§,fhefe remark
able expreffions j that the Pope§ $pp e%bbfhed 
over all Chriftian?, for the purpofe of ye- 
warding the good, and punifhing the guilty,

* in virtue of which he rejeafes the fnbje£ts 
l of the Emperor from their oath of allegiance;
I lie actually cads upon the Electors to proceed 
; tjo a new election 5 and as for the kingdom 

of Sicily, as fuperiour Lord, he referves its 
difpofal ’to his own will. .

. This terrible %itence feemed, to aftonifh 
the Council itfelf, and was heard, fays the 
hiftorian, with a kind of ftupor and horrour, 
The afpiring Pontiff however, who was the 
only perfon unmoved, (r) proceeded in con
currence with th.e Fathers to. denounce the 
ufual curfes againft Frederick, who was. no 
longer ftyled Emperor, and after a number

(r) Jn Imperatorem Fredericum, fine aliqua palpations> 
vel dilfimulatione, vel dilationis indultu, talem fententiam 
excommunicationis, in plena concilia* non fine omnium 
Aqdientium et cireumftantium ftupore et hprrore terribi-
liter fulgyravit,—IVL Par. 668. . ■
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of other a£ts concerning matters temporal., as 
well as Spiritual, the Aflembly feparated, ,

Thus finished the celebrated Council of 
Lyons, the proceedings of which were of the 
very utmoft importance to the European Law 
of Nations, and which, as its power is wholly 
afcribeable to the influence of Chtiftianity 
(whether well or ill dire&ed) has a fair title 
to be noticed in this place. The fentence 
which it dared to promulgate, was received 

'in Chriftendom as legal and juft ; it was 
publifhed in all due formality in England by 
Henry III. the near relation of Frederick, 
and although that able prince contrived to 
keep together a ftrong, party in the Empire) 
the reft of his life was pafled in arms with 
indifferent fuccefs. The ecclefiaftical princes 
of Germany, payed fo much deference to the 
fentence, as to eledt immediately a new king 
of the Romans, in the perfon of Henry Land
grave, of Thuringia; and when that monarch 
died, which he did in endeavouring to aflert 
his rights, they ftill pafled by the depofed 
Sovereign, and with the additional fufferages I 
of many temporal princes., who had in general f 
protefted againft the proceedings of In no

' F 4 ‘ CENT,
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cent, their choice fell upon William Earl 
of Holland, who furvived him. (s)

Thirty years after this, the city of Lyons 
beheld another General Council aflembled 
within its walls; in which, though the af
fairs treated of were neither of fo much im
portance, nor of fo much daring, as thofe 
which had employed the attention of the 
firft ; yet they were not lefs general in their 
effects upon Europe, nor lefs evincive of the 
union which thefe Councils always fuppofed 
it to be under, in contradiftindion from the 
reft of the world. The objed of the meeting 
was founded entirely upon the maxims of 
Chriftianity, and of Europe ; the relief of the 
Holy Land : the union of Churches; the re
formation of manners ; and the temporal af
fairs of almoft all the weftern nations. The 
members of it were numerous. Befides the 
Secular Powers, there were aflembled near 
fixteen hundred Prelates: the Pope (Gre
gory X.) prefided in perfon; and Philip 
III. of France, who had begun to aflert claims

(j) The account of the whole of thefe proceedings is to 
be found in Mat. Par. fos. 662, 663, to 679. Heifs. 1. 12 5. 
Bprigny, 2. 88. 90et infr, &Pfeffd i. 394. Struv, Corp, 
HiH..Gqrm. 1, 466,
i r • . ■ V ' A,



to the fovereignty of the city, after coming to 
meet and to exprefs to him his good-will, left 
him a guard of Frenchmen under the com
mand of Imbert deBeaujeau, one of his No
bles. Of Secular Powers, there were at- 
fembled, the King of Arragon in perfon; the 
Grand Matters of the Knights Hofpitallers 
and Templars j and the Ambaffadors cf the 
Emperors of Germany and Conftantinople, 
of France, England, and Sicily.

In this Aflembly much was done for the 
Commonwealth of Europe. A recon
ciliation between the Greek and Roman 
Churches was effected; the election of the 
Emperor Rodolph was confirmed; and the 
claims of Alphonso, King of Arragon, upon 
the Imperial dignity, renounced in form. The 
difputes of the Princes of Italy were taken 
into confederation ; the form of election of 
the Pope himfelf was revifed ; ufury was de
clared infamous, and excommunication was 
denounced againft thofe who interrupted a 
Prieft in publilhing ecclefiaftical cenfures 
againft Sovereigns. (/)

(0 Hift. des Conciles, t. 11. 950 etinfr.
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It would extend this part of our enquiries 
to a difprOportionate length, were we to exa
mine the tranfa&ions of the other Councils 
that were held in Europe; and the intelli
gent reader would anticipate any inferences 
that could be drawn from them; exclufive of 
which, the account of the two Synods above*- 
mentioned, demonftrates fufficiently the point 
with which we fet out, that the profeffion of 
Chriftianity had gone the greateft lengths to
wards uniting the European nations under an 
intimate and clofe alliance, which, but for 
that, would never have exifled. The only 
Inftitution to which I can compare thefe 
meetings of the Powers of Europe, is that of 
the Amphictyons in Greece ; for which, 
however, there were particular reafons of ano
ther nature, drawn from the community of 
origin in the Pelafgic States ; their fimilarity 
of language and laws; and their inhabiting 
an almoft infulated country, the political in- 
terefts of which were in conftant oppofition to 
that of their furrounding neighbours. Reli
gion, therefore, did as much for Europe, as 
a community of race, of language, of laws, 
and of political interefts, did for Greece; and 
fo gteat was the opinion of the utility of thefe

’ i General
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General Councils, that it feems to have been the 
received, doctrine, according to M. Paris, that 
they fhould be held as a matter of right as. 
often a? the Jubilees, (which in the ages be
fore us was every fifty years) (v) 'when, to ! 
ufe; his expreflions, “ omnia collapfa habent 
ic reformari et in bono ftatu reftitui et foli- 
t( diari.” They were of ftill farther ufe, 
in as much as they were the inftruments for 
reforming the abufes which proceeded from 
the Papacy itfelf; whofe authority was al
ways fiippofed to be inferiour to theirs.

This was a point of fo much importance to 
th,e papal interefts on the one hand, and the 
interefts of Europe ,on the other, that it was 
often contefted with great energy : the event, 
however, declared in favour of the latter, as 
in reafon it ought to have done j fince, ac
cording. to an antient author, whatever power 
may have been attributed to the Pope, it 
fhould be confidered as extending over indi
viduals, not over the whole collective body of

(<y) In quo decretum et fcriptum eft3 quod non deberet 
de jure concilium generate celebrari, nifi femel infra quin- 
quagenta anjios, quod eft fpacium daufum jubilep. Mat. 
Par, 662. ' •



the Church ; “ Potius Papa Ecclejia, quant 
Ecclejia tota Papa obedire cogetur(w)

This indeed had been in fome meafure ac
knowledged by the proud fpirit oPGregory 
VII. himfelf, who profeffed to appeal to a 
General Council to judge between him and the 
Emperor Henry IV. Innocent III. alfo al
lowed that he could not decide upon the di
vorce of Philip Auguftus, without the Sup
port of the fame fort of Synod. Their fupe- 
rioritywas folemnly adjudged in France by 
one of the articles of the pragmatic fan&ion 
bf Charles VII. 1437 : (w) and by the Coun
cil of Constance it was at length finally 
fettled againft the See of Rome.

In that celebrated Affembly we find it de
creed, in the firft place, that a General 
Council, reprefenting the whole Catholic 
Church, derives its authority from Christ 
himfelf, and that to fuch an authority every 
one “ cujufcumque flatus vel dignitatis, etiam 
“ jipapalis exiftat” is bound to yield his obe-

(w) Pafquier. Recherches.de la Fr. L. 3. Ch. 27,
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dience. It was decreed in the fecond place, 
and again without any referve of rank, that 
Whoever refufed this obedience, Ihould be 
condemned to a merited penitence, et etiam, 
“ ad alia juris fubjidia, fi opus fuerit.” (x) 
What thefe alia jura were, may be farther 
collected from the proceedingSof the fame 
Council, (carried, as it is faid, in jpke of the 
Cardinals,) {y ) which actually depofed John 
XXIII. from the Pontificate j (z) and froiftt 
thofe of the Council of Bafle, held a few years 
afterwards, when Eugene IV. met with the 
fame fate, {a) , ;

But with whatever appearance of regula
rity and advantage, the power and conftitution 
of councils may feem to have been attended, 
it mull be owned that Chriftianity, by being 
abufed, gave rife to maxims, too long re-

(#) Labeo Concil. Collect. ap. Du Mont 4. 25.

(y) Pfeffel Dr. Pub. d’All. 1. 617.
(z) He was declared guilty of Herefy, Simony, and

Mal-adminiftration, and cited to furrender himfelf within a 
certain time, a ut ipfe cum fuis fautoribus in propriis per- 
a fonis compareant, fententiamque fuam audiant,” &c. Du 
Mont. 4. 27. .

(a) PufFend. fur la Mon. Sp. du P. 55, 56, et infr.

ceived,
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ceived, which it would be an outrage--upott 
common fenfe to erideavour to jitftify. The 
Pope’s power to difpofe of the Crowns' of 

1 Chriftendom at will, as the fucceflbr ofSt*
|Peter; to grant new territories tb the- con

? querors or difeoverers of them ; to* anhul 
i treaties, when contrary to the interefts of 

; Rome; to, abfolve men from the moft; fo- 
;Jemn contracts $, or > to preach crufades againft 
•all who refufed to acknowledge his -autho
rity : thefe,- It would be US ¥aii$, as it would 
be ridiculous^ t6; defend With gravity. Fide
lity, however, to our undertaking, demands 
that we fhould enter upon the detail of them ; 

f and ridiculous as they are, they are yet! an 
I eminent proof of the CffeCt • which an^ reli- 
} gion, whether pure or corrupted, will' always 
| have upon the cuftoms of the nations that 

profefs it.

The foundation of the whole of the Papal 
ufurpations in thefe points, is to be traced to 
the forged collection of the decrees of Gene
ral Councils, and the letters of the Bifhops of 
Rome, fuppofed to have been made by ISruoR, 
Bifhop Of Seville, a Prelate of learning, who, 
it was known, had made fuch a collection in

the
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the feventh century. Two hundred'years 
after that period, there appeared in the world 
a book, faid tb be this identical one; which 
had not till then been univerfally known, and 
which contained matters of the very deepefl: 
importance to the whole conftitution of the 
Church, and the> maxims of all the European 
States ; in other- words, to the European law 
of nations.

Before the promulgation of this book, the 
Biflhop of Rome had been in poffeflion of no: 
powers that Interfered with other Biftiops who 
were independent of his, diocefe. His pre
eminence, and his functions, had been con
fined to his own Suffragans; and fo far was 
he from claiming any authority over the 
temporal-Sovereigns of the world, that he 
was himfelf dependent upon the Emperors 
for his very election. That he was the true 
and only fucceflbr of Saint Peter; or that 
he derived more power from the Founder of 
Christianity than other Biftiops, who all 
fprang from the fame fource, had not then 
been thought of: on the contrary, all Bi- 
fhops were fuppofed to be coequal; and fo 
far was the idea carried, that the whole 

, Church



Church has been thought to have been but 
one Bifhopric, wherein every Tingle Bifhop! 
had an equal concern in the whole/ “ Epif- 
“ copatusunus eft, cujus a fingulis in fob- 
“ dum pars tenetur.” (b) In this fenfe, 
therefore, the authority of the Bifhop of 
Eugubium extended as far as that df the Bifhop 
of Rome. Rhegium was equal to Conjianti/ 
nople, and e?anis to Alexandria ; nor are there 
wanting inftances of Biftiops exercifing their 
epifcopal functions in all great ecclefiaflical 
matters, in diocefes not belonging to them- 
felves, by virtue of the community, and 
equality of their power, (r) Hence before 
the eftablilhment of patriarchal churches, 
among other titles which were given to them, 
we frequently meet with that of aytok.e<j>aaoi, 

or men who acknowledged no head; and even 
after the divifion of the Church into Patriar
chates, many of thefe independent Biftioprics 
remained, fuch as Bulgaria, Cyprus, and Ibe
ria. (d) The reputation, however, of the 
Roman City, gave importance to its Bifhop in

(b) Cyprian de Unit. Ecclef. ap. Bingham 2. 5-

(c) Bingham ib.
{d) Id. 2. 18.
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the minds of the world; for it was ftill in the 
power of that illuftrious, though fallen capi
tal, to communicate fplendour and conies 
quence to thofe who poffeffed it. In the 
Council of Chalcedon, therefore, under the 
Emperor Marcian, the title of (Ecumeni
cal or Universal Bifhop was given ttj 

' Pope . Leo, by fix hundred Prelates. By that 
Pontiff, however^ it was neither accepted nor 
refufed, although from that time the inferior 
Clergy began, to addrefs themfelves to him as 
Sandiffimo et BeatiffimO Univerfali Archiepif* 
copo, et Patriarchce Magnse Roma?, et Sandse 
Univerfali Synodo. [e) According to fome, 
it was the Emperor Phocas who bellowed 
upon him the title of (Ecumenical; and cer
tain it is that from the time , of Charle
magne, who might almoft be faid to have 
been the Empgror of Europe, and who re
vived the title of Emperor of the Weft, he 
had been endowed with the exclufive privi
lege of confecrating that auguft Sovereign. 
This contributed not a little to raife him in 
dignity above his peers ; and from all thefe 
circuhiftances, the" eyes of’ men were at-

(<?) Pafquier. Recherches de la Fr. L. 3. Ch. 2. .

. • Vol. II. ' G
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tra&ed to the antient cap! tall of the 
world, in preference to the other Patriar
chal Sees. (/)

It Was in this fituation of things that the 
hook above-mentioned appeared; and the 
little penetration and learning then extant, did 
not permit men to undertake a critical difqui- 
fition. The turbulence and jarring interefts 
of the fucceflors of Charlemagne, which 
made them of neceflity court fo powerful an 
aid as the Church Was at all times able to af
ford, alfo contributed to the reception of the 
work. •

By this remarkable colle&ion it was made 
to appear, that the world had formerly agreed 
to confider the Bishop of Rome as the fuc- 
ceffor of St. Peter ; and that as Christ had 
given the keys of Heaven into the hands of the

(f) Upon the oonftitution of the Chriftian Hierarchy, 
fee Pitffend. Mon. Spir. du Pape. For the precedency of 
different churches, fee amongft others, Sir Geo. Macken
zie on preced. p. 39. Pafquier. Rech. de la France, L. 3. 
CH. 1,2,3. The latter favours the See of Rome, but 
without much fuccefs.

8i INFLUENCE of CHRISTIANITY,, and the
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Apoftle, (g) fo, as his fucceflbr, the Pope alfo 
received them; that all minifters of religion, 
according to the phrafe of the prophet Za- 
chariah, ought to be honoured as the apple of 
God’s eye ; that all fpiritual perfons, and 
their eftates, ought to be exempt from the 
Secular Powers; that the cognizance of all 
caufes wherein religion could have place, fuch 
as matrimony, oaths, (and therefore contraSls 
and treaties,) fhould belong to the Biftiops, 
let what would be the rank of the parties, 
even though it were fovereign ; (h) that from 
all Biftiops, an appeal lay to the fuperiour See 
of Rome ; that the Supreme Pontiff had the 
right to depofe all Ecclefiaftics, Archbifhops, 
and Bifhops, and appoint others in their 
ftead ; and laftly, that in virtue of the divine 
power thus communicated to him, he pof- 
feffed the wonderful prerogative of excom-

(^) St. Matth. cb. xvi. v. 18,19, “ And I fay unto theft, 
u thou art Peter, and upon this rock I will build my 
a church, and the gates of Hell fhall not prevail againft it. '

cc And I will give unto tHee the' kingdom of Heaven; and 
c< whatfoever thou fhall bind on Earth, (hall be bound in 
u Heaven $ and whatfoever thou ftialt loofe on Earth, fhall 
46 be loofed in Heaven.”

{h) PufFendorf. ut fup. 23.
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municatihg Kings and Princes, and declaring 
them unfit to reign,' the expreffion of God in 
Jeremiah being applicable to him , “ See I 
(t have this day fet thee over the nations, and 
“ over the kingdoms, to root out, and to puli 
“ down, and to deftroy, and to throw down, 

fo build, and to plant.” (/)

The arrogation of a power fo ftupendou® 
would, in other days, have excited the ridi
cule of mankind for its folly, or their pity for 
its madnefs; in thefe times, however, its ef
fect was ferious; and, from the caufes above- 
mentioned, it foon began to be received as 
law. .

That the Temporal Powers fhould not 
have immediately refilled it, is not wonder
ful, fince, in all probability, they were igno
rant of its extent, and fome of them poffibly 
of its exiftence. Such indeed had been the 
opinion and weight which almoft all Bilh©ps 
had acquired, that in the primitive church 
they had been univerfally chofen the arbitra
tors of men’s differences, and their judge
ments had been confirmed by the Imperial

. (z) Jerem. i. io.. t
.. . fandion,
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fanCtion, and rendered independent of the 
Secular Magiftrate. (k) But that the body of 
the Church fhould receive it, is remarkable, 
fince it, altered its whole conftitution, and 
furrendered up the independence of a vaft 
number of powerful Ecclefiaftics. Who the 
author pf the collection was, has not beep, 
exactly afcertained ; (/) but Riculphus, an Arch- 
bifhop of Mentz, is faid to have procured it 
from Spain in the beginning of the ninth cen
tury, In 863, the famous Hincmar, Archbi- 
fhop of Rheims, adopted it as authentic. A 
Suffragan Bifhop having appealed from his 
Provincial Synod to the Supreme Pontiff, his 
appeal was allowed upon that ground ; and in 
the middle of the twelfth century its autho
rity was folemnly acknowledged by'the decre
tal of Grattan, the faults of which, according 
to the Prefident Henault, men have hitherto

(k) Eufeb, de'Vit. Conftant, L. 4. 6.27.

(/) Putter, in his account of this famous forgery, makes 
no mention of the name of the author, but merely fpeaks of 
the promoters of the fcheme, and fays it is probable he-was 
fome Bifhop, &c. Conftit. of Germ. 1. 98. 100. The 
very learned Pfeffel (upon what authority he does not fay) 
calls him Benet Levita, ^

Droit* Pub. 'd’AUefli. 1.103,



in vain attempted to expunge, (m) Fromthe 
time of the publication of this work, the 
Court of Rome proceeded fyftematically in 
its ufurpations, and aided by the religious 
deference and fuperftition of unenlightened 
men, arrived at length, in the period before 
us, to that wonderful height of power, which 
interfered with, and almoft governed the 
affairs of all the Chriftian nations.

It was in the eleventh century that thefe 
ufurpations, which had thus before taken 
i*oot, were firft brought into life and ftrength; 
and the well-known enterprizes of the 
afpiring Hildebrand, fo celebrated under 
the name of Gregory VII. by humbling 
both the clergy and the laity of Chriftendom,
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. (m) Hift. Chron, I. 193. Puffend. Mon. Spir. du Pape 
28. It was not till the reformation had liberated one half 
of Europe from the yoke of Rome, that men began a&ually 
to queftion the authenticity of this fuppofed. book of Ifidor; 
a literary conteft was then broached upon it, in which the 
Catholics were obliged to confefs that the work was fpu- 
rious, and that there were above fifty interpolations in the 
decrees of the Councils* Putter, ut fup, .

It is of little confequence to the fubje# before us, whe
ther the collection was genuine or not; it being fhfficient; 
for gur pointy that the work was fq received,

fcemcd
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feemed to emulate the power of the antient 
Emperors.

It does not fall within our fubjefl; to trace 
the fteps by which he proceeded ; it is fuffi- 
cient to remember, that he was the firft of the 
Pontiff who arrogated to the See of Rome the 
right of Inveftiture; by the extenfion of 
which, every Sovereignty of Europe yielded 
to the fucceflbr of Saint Peter, (as he was 
now fuppofed to be’) one of the moft ample 
and important of their prerogatives. (n)

Gregory was the firft alfo who exercifed 
the pretended power of depofing Princes, (o) 
and of granting or withholding kingdoms in | 
confequence of the Chriftian world’s being ; 
thought to be the patrimony of the great 
Apoftle; a power of coercion and of remu
neration fo abundant, that he confidered 
mankind as more intimately dependent on 
him than they had ever been upon his pre- 
deceflbrs, and confined, in confequence, to 
himfelf, what had hitherto been extended to

(n) PfefFel i. 264, 291,
(c) HeifT. x» 76. ct infr. Maimbourg. vie de Greg. 1* 

Qr?nd. 163.



all Biftiops, the diftinguilhing name of Papa-% 
or Father. (/>)

. The manner in which he commenced his 
operations evinces the boldnefs of his fpirit.j 
and the ccnfummate knowledge he had ac
quired of the minds of men. The ftrongeft 
and moft vigorous. Sovereign in Europe, both 
in dominion and perfonal character, was the 
firft object of his attacks. And indeed, the 
conftant oppofition of their interefts, and the 
thoufand jarring claims that arofe between 
them, made it neceffary for him to humble 
the Emperor, before he proceeded to the reft 
of the Potentates around him. The doc
trines 'of Ifidpr’s colledton were, therefore, 
every where promulgated; (q) the reverence 
paid to the memory of Saint Peter, was 
transferred to the crafty Pontiff j and he fuc-

(p) Le Cqinte Annales, Greg, VII. Pafquier, Rec. de
Ja Fr. i. 3, imagines Papa to be a Contraction for PaUv 
Patrum. '

(q) Les faufes T>6cv$tdes que le Diacre Benoit Levity 
avoit forgees, fous le nom d'Iftdorus M^ercatory et que PAr-* 
pheveque Riculfe de Mayence repandit en Allemagne^ 
furent erigees en loix fojidamentales de la Conftitution Eq^ 
0]^f|aftique? PfefFel^ 10^
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ceeded in tearing, from Henry IV. the right of 
Inveftiture, which, it was held, could not pro
perly belong to any one not in holy orders; 
confounding in this, the right to in veil a man 
with the fpiritual character of Prieft, and the 
temporal right to a particular benefice, (p) 
In the courfe of'the conteft, we have reafon 
to obferve the marked progrefs which the 
fenfe (though a miftaken one) of the Chriftian 
religion had made in the hearts of men. The 
Princes of Germany, while they defended moft 
ftrenuoufly the independence and rights of 
their Sovereign, agreed in a. pofition as uni- 
verfal, that af ojiacy from the Chriftian faith 
was a fair ground for depofitiori. A letter, 
addrefled to Gregory from the Diet of Worms, 
remarks exprefsly, that according to the tra
dition of thrir fathers, a Sovereign can only 
be judged by God himfelf, though they ac
knowledge that he may, be depofed for one 
crime, namely, that pf abandoning his reli-

■ gi°n' (?) ..... .

As the active fpirit of Henry, however, 
had not permitted him to part with this im-

(p) Puffend. utfup. 1. Heiff. 1.76, 77,
(7) Hen, Hift, Chron. 170.
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portant prerogative, without a long and vi
gorous refiftance, Gregory had recourfe to 
thofe powerful weapons with which the Pon
tiffs had now begun to arm themfelves effec
tually ; and in the year 1076, he thundered 
down upon the German Monarch the fen- 
tence of excommunication, fo futile, when 
unfupported, but fo dreadful, when feconded, 
by a fenfe of religion among the laity. In 
the preamble to this terrible fentence, he ad- 
drefles his Apoftolic predeceffor, and tells 
him, “ he knows he was called againft his 
will to the government of the Church, and 
would rather have led a wandering and hum
ble Iife;(r) but neverthelefs,being invefted with 
power for the fake of Chriffianity, he thinks 
it right to punifh its enemies.” In confe
quence of this, the Emperor, it is well known, 
was forced to give way, abandoned by men 
whofe religion would not permit them to 
Obey him ; another Emperor (Rodolph) was 
chofen in his place, (s) and he was obliged to 
fubmit to the moft abje£t humiliations, before

INFLUENCE OF CHRISTIANITY, and the.

(r) Baron, Annales, an. 1076. Labeo, Concil. Collet 
10. 24, .

(j) Heiff, j. 80* :

he



he could reinftate himfelf even in a part of 
his former power, (r)

From that time, excommunications and 
depolitions were dealt forth largely, and with 
various fuccefs, By the Court of Rome ; and, 
during the period we treat of, there was 
hardly a Sovereign in Europe who did not 
feel the weight of this wonderful power. One 
of the moft remarkable examples of the info- 
lent confidence in the opinion thus raifed by

(*) The following is the exulting and proud account 
given by Gregory himfelf to his Clergy, of the miferable 
ftate to which he had reduced the moft powerful Monarch 
of the world ; though quoted in other works, it comes too 
obvioufly within our fubjeft to pafs it by :—Per triduum 
*c ante portam caftri, depofito omni regio cultu, mifera- 
« biliter, ut pote difcalceatus et laneis indutus perfiftens, 
u nonprius, cum multo fletu Apoftolicae miferationis auxi- 
& liumet confolationem implorari deftitit, quam onines qui 

ibi aderant, et ad quos rumor • ille pervenit ad tantam 
pietatem et compaffionis mifericordiam movit, ut pro 

41 eo multis precibus et lacrymis intercedentes, omnes 
qui^em infolitam noftrae mentis duritiem mirarentur; 
non nulli vero in nobis, non Apoftolicae fedis gravitatem, 
fed quafi tyrannicae feritatis, crudelitatem effe clama- 
jrirnt.”

Epift. Greg. Baron, an. 1077. Labeo. Coned.
^olle(ft. 10. r $8. .
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the Popes, appears about a century after
wards, in the conduit of Celestine III. 
who was then eighty-fix years of age. The 
Emperor Henry VII. coming to Rome, to be 
crowned and confecrated by the hands of the 
Pontiff, knelt down with devotion before his 
chair, to receive the diadem which Celef- 
tine had placed between his feet j and no 
fooner was it fixed on by the hand, than it 
was ftruck off by the foot of this proud old 
man, who left it to the Cardinals to take it 
up, and reftore it to the Emperor.

Baronius, in relating this aition, confeffes 
it was indecent, but excufes Celeftine, by ob
serving that it was merely a difplay of his 
legal power, to confer, and to take away the 
Iniperial Crown, (v) '

Hitherto, however, the ambition of the 
Holy See had been confined to matters merely 
fpiritual; or if it had contrived to attain to 
almoft fovereign power over the world, it 
was through the intervention, and by a crafty 
management of its prerogative in things, as

% (v) Baron ad an. ri§i»

' they
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they Were called, divine ! But the year 1300 
beheld the papal pretenfions ftripped of all 
difguife, and openly afpiring to the exercife 
©ffirpreme power in temporals, as well as fpiri~ 
tuahy under Boniface VIII. That Pontiff 
is defcribed as able, proud, violent, and 
boafting; and having obferved the alftiofifc 
uniform fuccefs of every defign which the 
Court of Rome had conceived, when backed 
by fuperftitious deference, he thought it 
needlefs to proceed with the management 
and caution of his predeceffors. He therefore 
openly laid claim, as Vicar of Chrift, to fu- 
preme authority over all the Monarchs of the 
earth, in things independent of religion. He 
appeared on the celebration of the firft jubilee 
at Rome, (when it was fuppofed that there 
were 200,000 pilgrims from all parts of 
Chriftendom within the walls,) in the habit 
of a lay Emperor ; a crown upon his head, 
a fceptre in his hand, and the Imperial bufkins 
upon his legs. He continued alternately to 
fhew himfelf, now arrayed in the habits of 
Pontiff, now of Emperor, in order to prbve 
to the world that he united the temporal as j 
well as thefpiritual fupremacy in his own per- ! 
fon. Had he done nothing more than this, he ■ 

5 would
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would only have attra&ed the ridicule, or pof- 
fibly the refentment, of his neighbours ; but 
his nature was too afpiring to be contented 
with the mere enfigns of the power which-he 
grafped at, and he immediately engaged in 
one of the hotteft contefts that had ever agi
tated the Papal See. It attracted the eyes 
of all Europe, and employed the utmoft exer
tions of the moft powerful of its Monarchs, 
and therefore welL deferves to be mentioned 
here.

Philip IV. furnamed the Handfome, at 
that time filled the throne of France a Prince 
alfo of ability and violence, and of a fpirit 
particularly independent. Between him and 
Boniface there were many fubje&s of differ
ence, more: efpecially concerning the govern
ment of the French Clergy, and the right of 
taxing them at pleafure, to which the Pope 
pretended, and which the King abfolutely 
forbade. Philip alfo had made an alliance 
with the King of the Romans, the declared 
enemy of Boniface; and, for this, his Am- 
baffador at Rome was loaded with the moft 
virulent invedKves againft his mafter. The 
Ambaflador replied with vivacity ; he ven

tured
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tured to reproach Boniface himfelf with the 
many fcandals of his life; and obferved, 
that he faw with grief the evils which his ill- 
placed pride, and unfounded claims, would 
occafion, if he embroiled himfelf with a 
Prince, equally informed of his rights, and 
jealous of his authority.

This was the firft blow. The Pope fent 
immediately into France the Bifhop of Pa
inters, a Legate whofe chara&er very well re- 
prefented his own, and wlio behaved with 
fuch infolence, and denounced fuch terrible 
things in the name of his mafter, that being 
born a fubje£t of France, Philip thought pro
per to order him to be arrefted, and deli
vered over to the Archbifhop of Narbonne, 
his Metropolitan, for punifhment. Out
raged at this, the Pontiff immediately iffued 
forth his Bulls, with which he thought to 
deftroy the offending Prince; and, by the 
firft of them, commanded him in peremptory 
terms to fend the Prelate to Rome for 
judgement; which being nothing but his legal 
privilege, was inftantly complied with. De
termined however to affert his claims to the 
Utmoft, he feijt forth another, beginning with 
, thefe
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thefe remarkable words : “ Fear the Lord, and 
“ keep bis commandments. We chufe to ac- 
“ quaint you, that you are fubjeSl to us intern- 
K poral as well asinfpiritual matterswhich 
fo offended the King, that, thrown quite off 
his guard, he forgot the dignity with which 
a Monarch ought to defend his rights ; and 
inftead of calmly fhewing the futility of his 
pretenfions, he imitated, or exceeded in his 
arifwer, "the infolence of which he com
plained. It begins thus: “ Philip by the 
“ grace of God,'King of France, to the pre- 
“ tended Pope Boniface, little or no health', we 
u chufe to acquaint your folly that we are fub- 
“ je5l to no one'in temporals, and all who think 
K fo mufi be out of their fenfes.”

. Boniface replied in a Bull, which contained 
an ample and fufficient difplay of the whole 
©f his claims; “ Hear,” fays he, “ my fon, 
“ the commands of your father; open your 
« heart to the precepts of a mafter, who 
“ holds the place of him, who is Lord and 
“ matter of all; receive, with pliability, the 
“ advice of the holy Church your mother ;
* execute, with fidelity, her orders, and ful>
* cait,with refpeift, to her will, that is, to ours.”

He



He then enters upon the detail of diforders in 
his kingdom, many of which were purely 
temporal, fuch as thofe of the Mint; exhorts 
him to penitence, and fummons his Clergy 
to Rome, to deliberate on a reform. In ano
ther Bull, addreffed to the Clergy themfelves, 
he repeats the fummons, and calls them to 
confult uppn the injuftice done by the King 
and his officers to the Nobility, as well as to 
the Clergy,

Alarmed at this vigour, Philip actually be
gan to fear left the religious prejudices of the 
age fhould fupport the Pontiff, and by that 
means deftroy his whole authority within the 
kingdom. To balance therefore the power that 
was thus rifing againft him, herefolved to have 
recourfe to his people collected together; a 
refolution which was the firft occafion of thofe 
celebrated Affemblies called the States Gene
ral of France, (w) I

(w) There have been warm difputes among the Critics 
on the French Hiftory, upon the chronology of thefe meet
ings; but fee Pasquier, Recherches de la France, L. 2. 
Ch. 7.
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■ The event of this Affembly was favourable 
to the King; and all the three Orders fent 
letters to Rome, to affert the independence of 
their Monarch : yet fuch was the reverence 
f>aid to a Power which was efteetned little lefs 
than Apoftolical, that notwithftanding this, 
and the exprefs prohibition of Philip, forty 
Of his Prelate's obeyed the Pope’s fummons, 
&nd attended the Council at Rome, which- 
was abfolutely expelled to dethrone their 
matter. In this Synod was promulgated the 
famous Decretal called U-nam Sanctam, 
from its commencing with thofe two Latin 
Words; in which it is declared and pro
nounced^ that the Church is one, holy, ca
tholic, and apoftolic ; that it? has but one 
head, which is the Pope ; that there are in 
this Church two fwords, the fpiritual and the 
temporal, both of which are wielded by the 
ecclefiaftical power ; that the temporal autho
rity is thlrefore fubfervient to the fpiritual, 
which is its founder and judge; that there 
cannot be a doubt as to this point, without 
failing into the errors of the Manicheans, 
(which admitted two principles, of good 
and e.vil;) and that it was even neceflary for 
falvation to believe, that every humati creature

is,



‘is, and ought to be fubjeB to the 'Pontiff of 
Rome. ■ . . 1 • .... .

’ ’ t ; : ■ * 7

The eifebfc of this- remarkable and preeife 
Decretal, the Abbe Fleury has endeavoured 
to diffipatei by obferving that nothing in fafit 
was -'decreed) fubverfive of the temporal autho
rity of Sovereigns; He confefles-’that all the 
preamble tends to affert that doctrine ; but 
the things refolved upon, he imagines to be 
merely the pofition, that every human crea
ture ought to be fubjebt to-the holy father; 
which no one bin deny, fays the Abbe, 
provided it is confined to fpiriiuals. [x)

His eriticifm does not appear convincing, 
fince it is the very provifo which is eontefted. 
The preamble muft always be compared with 
the decree, in order to explain its meaning ; 
and if we do this, whatever might be the real 
law that was received in the world, nothing 
perhaps can be more fuccinft or fixed than 
the meaning of the Court of Rome upon the 
Tubjedt.

(*) Hiftoire Eccles, 19. 37.

. H 2
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As a proof of it, Boniface, in confequence 
of the decree, appeared armed with full 
ppwers, and ifiued another Bull, by which 
he declares that all Kings, Emperors, and 
other Sovereign Princes, whoever they may 
be, are fubjeCt, like all other men, to be fum- 

. moned before the Apoftolic Courts, for every 
fort of caufe ; for fuch, fays he, is our will, 
M we who, by the permifon of Gody command 
u the whole Univerfe !”

Bold and unreafonable as thefe claims were j 
ridiculous even as they how feem ; imper
fect, and illegitimate, as the Council might 
appear which pronounced them ; it is curious 
to obferve their effeCt upon the kingdom 
againlt which they are directed. One would 
have thought, that the very impudence of the 
pretenfion would have been fufficient to have 
defeated itfelf; and that the French Mo
narch might have let it pafs off without no
tice, as the ebullition of folly pr madnefs. 
Not fo : he was reduced actually to defend 
himfelf, not fo much by rejifting the claim, a£ 
by attacking the perfon of the claimant; and 
was forced, inftead of meeting, and deciding 
the queftion upon the fpot, to appeal to the 

• fame
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fame Tribunal, only compofed of other 
Judges.,

In a fe<?ond meeting, therefore, of his 
States, he loaded the Pontiff with the moft 
virulent abufe ; he accufed him of every fort 
of crime and herefy ; of being an infidel, a 
forcerer, a confulter of daemons, a Simonack, 
a murderer, and a fodomite ; of having faid 
he would rather be a dog than a French
man, and would ruin the whole of Chriften- 
dom, or deftroy the French pride.

By this artful conduct, he moved his people 
to requeft him to procure the convocation of 
a General Council; to which, and to a fu
ture Pope, he might refer the matters between 
them ; and, affecting to acquiefce, he pre
pared a formal aft of Affeal, .

In the procuration of this, he intreated the 
Bifhops to join him, and protefting againft the 
authority of the laft Council, and of the per- 
fon who called himfelf Pope, he declared he 
would only abide by the decifion of the new 
Tribunal. The Clergy confented to the ap
peal, but added, in exprefs terms, that they 

H 3 would



would not make themfelves parties againft 
Boniface, They promifed, however, to 
fupport the King in the eonteft againft what
ever violence he might undertake ; a promife 
■#hich, ft ft remarkable, Philip was forced to 
requite^ by fwearing on his foul, in conjunc
tion with, the Queen, and his children, to pre
text them, in return, from a vengeance which, 
According to the received law of the Church, 
they knew would he legitimate,

Exclufive of the affiftance of the Clergy, 
the King thought he could not be entirely fe- 
eure without the fupport of the reft of his 
kingdom; he therefore promifed his protec
tion, in the famefolemn manner, to the nobi
lity, and all thofe in general who dhould give 
their confent to the convocation of a future 
council, and he fent commiffioners all through 
the realm to receive this confent from pro
vinces, cities, univerfities, and chapters, Thefe 
were precautions which it ft wonderful fa 
powerful a Monarch fhould have been forced 
to take againft fuch chimerical pretenfions, 
had he not been fenfible that the fuperftition 
of the times might probably hear out his 
enefny ftp ftis pqreafonable enterprife. Upon 

' . j5 ■
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the whole view of this affair, we are. indeed 
often obliged to obferve, that the conduit of 
Philip, at the moment when he feemed moft 
fenfible of his rights, and molt determined to 
fupport them, is the greateft proof of the 
Pontiff’s power. Had the point of difpute 
been inconteftable, or had he not been much 
afraid of the religious veneration of men for 
the See of Rome, even in. its. moft extrava
gant undertakings, there would have • been no 
occafion for him thus to have armed himfelf. 
Above all, his endeavours to depofe the Pope, 
and his appeal to a future Council, inftead of 
refilling their authority upon points which he 
contended were fo clear in his favour, are 
ftrong proofs, afforded by himfelf, of the in? 
fluence we are noticing.

The reft of this remarkable affair is equally 
unsatisfactory in determining the point. BoNlr 
face, true to his defign, affembled aConfiftory 
in which he purged himfelf, by oath, of the 
crimes laid to his charge j he perfifted in his 
refolution to punifh the King, notwithftanding 
what he called his frivolous appeal; dm de
clared that no Council could be affembled 
without his own confent, in which hewa,s 

H 4 right,
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right, according to the received, ufage; and 
laftly, thaf there was no one on earth greater 
than himfelf, nor even his equal; in which, 
according to the corrupted fenfe of religion 
then extant, he was not far wrong,

; He went On, in different Bulls, to fay, 
that, as Vicar of Ghrift, he had the privi
lege of governing Kings with a rod of iron, 
land could bruize them like a potter’s veffel; 
but that, as a good father, he meant only to 
give them falutary corre<£tion ; he therefore, 
for the prefent, excommunicated Philip ; ab
solved all his fubjedts from their allegiance to 
him; threatened them with curfes if they 
"obeyed him ; declared him incapable of com- 

i mand ; annulled all ‘treaties which he might 
[ have made with other Princes; bade him re
turn to the yoke of his legitimate, obedience, 
and truft entirely to the mercy of his Lord, if 
he wifhed to avoid a punifhment ftill more 
Severe ; by which he meant the only one that 
remained, a regular and formal deppfition,

The maxims of the world were too little 
fettled to fuffer Philip to be at reft under this 
danger. The old Law of Nations had gone fuch

- lengths



lengths with refpedt to the papal authority 
that he knew not where it might flop; and 
the firm activity of Boniface made him trem
ble for the event of an affair which he had 
been fo long unable to fettle. The danger 
indeed had now become inftantaneous; for 
Boniface had offered the kingdom of this 
rebellious Ton of the Church to the Emperor 
Albert, who himfelf had but juft quitted re
bellion, and-who probably was, only withheld 
from accepting the offer, by weaknefs. Philip 
therefore refolved upon an action, which no 
Monarch in Europe, finee the foundation of 
the papal power, hacf ever dared to attempt. 
He detached Colonna and Nogaret, (the 
former an Italian of power, and the declared 
enemy of Boniface,) to furprife that Pontiff in 
Agante, the place of his nativity, whither he 
had retired; and they executed their mea- 
fures fo well, that they overcame his guards, 
parried fire and fword into his palace, feized 
upon his treafures, and treated him with an 
indignity amounting to brutal, {y )
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r ( y ) Colonna went fo far as to ftrike .him on the face ; 
he was placed upon a colt, without faddle or bridle, and 
mounted with hjs face towards the tail,

Nothing,



Nothing, however, could overcome the' 
fpirk of this extraordinary man \ he refolved 
not to convoke any new Council; he per-- 
filled .. in his claims of temporal fupremacy 
over the world j and he abfolutely refufed to 
renounce the papacy which was demanded of 
him, “ You may kill me,” faid he feveral 
times, firetching forth his neck, “ for I am 
** in your power ; but if I muft die, I will at 
w lead die Pope.”

The event of the affair rather got rid of^ 
than. decided it. Boniface, refcued by his 
countrymen, died, as it was faid, of grief and, 
mortification ; and his fucceffor, Bennet, 
though devoted to France, and reprefented by 
the hiftorians as a juft Prelate, thought it 

; right to give abfolution to Philip, and to con
demn the faithful Nogaret to banifhment. in 
Paleftine, which was meanly differed by his 
mafter. He alfo deemed it neceffary to take 
off, in form, the cenfures which had been laid 
upon the realm, before it could return to its 
priftine foundnefs among the States of Eu
rope, (z) Such was the end of this remark-

(z.) For the account of this conteft between Boniface 
and Philip, fee Fleury- Hift. Eccles. F« 19. W.aUUigbam* 
ad an. 1303. Velly 4, 82. et infr.
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able difpute, which was founded folely upon 
the power already univerfally attributed to; 
the See of Rome by the Law of Nations 5. 
a power, as we have feen, almoft raifed, or at 
lead; formed into a fyftem, by the political abi
lities of Gregory VII,

It was under that daring Pontiff alfo, that 
Europe became acquainted with another and 
a very powerful effect of religious deference 
for the Vicar of Chrift, in the privilege a£- 
fumed by the Court of Rome, to be the foie 
difpofer of earthly kingdoms. An epiftle of 
his is ftill extant, of the date of 1073, to the! 
Nobles of Spain ; in which he afferts his ? 
claim to the whole of that kingdom as the pa
trimony of Saint Peter; obferving, that al
though the greater part of it was in the pof- 
feflion of the Moors, yet it had formerly been 
under the dominion of the Chriftians, and, 
therefore pf the ApofUe; “ that what once 
‘‘ had belonged to him, muft ftill belong tq s 
w him ; and he therefore grants to -the Count j 

de la Roche, all that he ean conquer front I 
“ the Saracens in that country.” (a) He car
ried his pretenfions fo far, as to extend

(«) Epift. ad prineip, Hifp. Baronius. 1073.

this I
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this claim to the States already pofTefFed by 
Chriftian Princes in the kingdom; all of 
whom he required to acknowledge them- 
felves his feudatories, to quit the gothic 
Eturgy, and to' receive that of the Romifh 
Church. They replied, however, with' be
coming fpirit, that they were independent 
Sovereigns, who owned no fuperiour on 
earth j and for this time the defigns of the 
See of Rome were defeated in Spain. (1)—In 
the year 1300 a fimilar claim is laid to the 
whole kingdom of Scotland, at that time 
lying open to various pretenders, a letter of 
Boniface to Edward I. of England, 
ftating, that Scotland had belonged to the 
Church, “ plena jure, et ab antiquis tempori- 
M bus.” (c)

The tranfa&ions preliminary to the 
eonqueft of Ireland,\ under Henry II. 
furnilhes us not only with a ftrong example 
of this received power, but of another ef
fect, and that a moft pernicious one, which 
the corruptions thus introduced into the

{b) Mod.Un.Hift. 16. 218.
• (c) Labeo Concil. ap. Du Mont. 1. 224.

Church



Church eftablifhments had upon the law of 
nations. According to all maxims of jufHce 
and regularity, the inhabitants of every coun
try have an abfolute right to the dominion of 
the foil, unlefs they themfelves have furren- 
dered, or forfeited it, by fome aCt of their 
own j nor can the profeffion of this or that 
let of cuftoms, or of this or that religion, give 
any title to their neighbours to invade them, 
fo long as they have furnilhed them with no 
other caufe. The abufe of Chriftianity, how
ever, and the uEiirpations we have been treat
ing of, operated upon, and effectually changed 
this part of the law. Henry IL wanting a. 
pretext to fubjugate a territory fo convenient 
by geographical pofition for his own States^ 
gravely alks leave of the holy Father to make ; 
a conqueft of Ireland, in order, as he lays, “ to 
“extirpate the vices of the inhabitants, andbring] 
“ them into the way of truth'' “ Rogavit Pa- 
“ pam Adrianum, ut fibi liceret Hyberniaj In- 

fulam, hoftiliter intrare, et terram fubju- 
“ gare, atque homilies illos befiales, ad fdem, 
“ et viam reducere veritatis, exterpatis ibi plan- 
“ tariis vitiorum.” [d) The anfwer of the 
Pope is a full grant of his requelt, and upon 

Id) Mat. Par. 95.
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the lame'principles. He tells him, that he is 
about to lay up for himfelf an eternal reward 
in Heaven, for extending the bounds of the 
Chriftian Church ; that there cannot be a 
'doubt but that Ireland\ and ali the Iflands 
'which have received the light of Chrift (who 
‘is the Sun of juftice,) muft belong to the 
gurifdiftion of Saint Peter, atid he there
fore grants him the penniffidn he demands, 
upon the ftipulation however, of the ufual 

‘tribute to the Apoftle, of a penny a year for 
every Chriftian family, (e)

About the fame time, the "Venetians hav
ing fided with the Pontiff againft the Emperor 
Frederick Barbarossa, and gained the 
naval battle of Lignano; the Pope, to pre- 
ferve the memory of it, fent a prefent of a 
ring to the Doge, commanding him to throw 
it into the fea, which out of his apoftolic 
power, he thus gave him to wife; and hence 
arofe the well known annual ceremony of the 
marriage of the Doge of that State with the 
Adriatic. (/)

■no INFLUENCE of CHRISTIANITY, attn the

(e) Mat. Par. 9$. & Rymer’s Eaed. -1. 15. . -
(f) Hen. Hilt. Chron. 1. 196.

This
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•f The tight affiimed by the Chriftian na* 
Eons, of reducing to their obedience, for the 

Jake of converting them% all people who pro* 
fefled a faith different from their own, con
tinued for a great length, of time in Europe. 
It is ftill a received do&rine among thofe who 
iubmk to the eftablifhment of the Inquifition, 
and thus the mild tenets of Chriftianky, which 
feek for profelytes through the fober means 
of convi&ion, were made to affume all the 
fiercenefs, and ahfurdity of Mahometanifm, 
which decides upon belief by the fcymiter.

The tyranny and injuftice of the Spaniards 
towards the American nations, were defended 
upon this ground ; and every, inveftigator of 
the affairs of Europe has been ftruck with 
thofe remarkable grants made by the Holy 
•See to Portugal and Spain, of all the coun
tries they fhould difcover, the one to the 
Eaft, the other to the Weft.

Both grants were conftdered as valid by 
the Jaw of the times, and the former was 
gravely reafoned upon as fuch, by the Am- 
baffadors of Portugal to Edward IV. at the * 
clofe of the fifteenth century. Some Englifh

mer-
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merchants, having endeavoured to open a 
trade with the coaft of Guinea* Ambaffadors 
-were fent to the Court of London, to ftate 
the right to that country conferred by the 
Lather of Ghriftendom, upon the Portuguefe, 
and Edward, upon filch authority, not daring 
to continue his enterprife,- inftantly ordered 
his merchants to defift. ( g )

The grant to Spain gave rife to proceed
; ings, and to reafoning, fo extravagant, that I 
cannot help fetting them before the reader, 
though at the expence of extending this ac
count already but too long.

. 4'

Ten years after the difeovery of the main 
land of America by Columbus, attempts 
were made to fettle it. Two governments 
were marked out by Ferdinand for two ad
venturers, who confulted ,the moft eminent 
Lawyers and Divines in Spain, upon the 
manner of taking pofleffion. By thefe wife 
men it was determined, that as foon as they 
arrived, they fhould require the natives tofub~ 
feribe to the articles of the Chrijlian faith, and

(£-) Hackluyt’s Voyages, v. 2* 2d pt. p. 2;

the
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the fupreme jurifdiblion of the Pope over all the- 
earthy which if they did not do, they were 
to be reduced to flavery by fire and fword.- 
lii confequence of this, Ojeda (one of the 
adventurers) on his arrival, publifhed a pro
clamation, by which he notified to the inha
bitants, that he was the fervant of the kings 
of Leon aiid Caftile, the conquerors ft bar- 
bdrOUs nations ; that God had created Heaven 
aiid Earth, and one Alan arid one woman, of 
wfiom all are defcended ; but as their posterity 
were fcattered about in various kingdoms, 
God had given them in charge to one man,- 
named Saint Peter, whom he had con-* 
ftituted, Lord of the whole race, and commanded \ 
to ref.de at Rome as the mof proper place for the) 
government of the world. That he Was the 
judge of all Chriftians, Moors, Jews, Gen
tiles, and all feds whatfoever ; that he was 
called the Pope, which fignifies Admirable, 
Great Father, and Gijardian ; that 
this power, and this appellation, had been 
tranfmitted to his fucceflbrs ; that one of them 
had made a grant of the Iflands, the Terra 
Firma, and the Oceaij, to his Sovereigns Fer
dinand and Ifabella, in deeds which the Inhabi
tants might fee if they pleafed; that thus they 

Vol. II. I had
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had already become Lolrds of the Iflands, and 
the people he then addreffed, were bound to 
obey them in the fame manner ; which if they 
did riot do, he would take them wherever he 
could find them, and treat them as rebellious 
fubje£ls.\h). ~

Other States, if they did mot follow the 
Spaniards in the extremes of cruelty, at leaft 
proceeded in thedifcoveries they made in the 
new World, upon the fame principles. In 
the patent granted by Henry VII. to John 

} Cabot and his Sons, to difcover and take 
poflelfion of new lands; the pofition is rea- 
foned upon, as if its foundnefs was beyond a 
poffibility of doubt. Henry grants to thefc 
celebrated Navigators,: full power and autho
rity to fail to all parts of the world, and “'to 
“ feek out and' difcover all Iflands, Countries, 
“ Regions, and Provinces whatfopver, that 

■ “ may belong to Heathens and Infidels. He 
\ “ grants to them; their Heirs, and Afligns, 
“ and to every of them, licence to fet up his 

| “ banners and enfigns in every Village, Town, 
.« Caftle, Ifle, or Mainland, of them thus newly

#
(/;) Robertfon’s Hift. of Amer. i. 235) 236, & note 33.

“ found 4
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found ; and authorifes them to fubdue> 
“ occupy, and P?ffefs-> as his vajj'als and lieu- ; 
“ tenants, all fuch Villages, Towns, Caftles,
“ Ifles, and Mainland, fo found; procuring 
“ to him the dominion, title, and jurifdic- ' 
“ tion of the fame.” (/) In like manner a 
patent was granted by Elizabeth to the 
celebrated Sir Humphrey Gilbert, authorizing 
him “ to difcover, find, fearqh out, and view 
“ fuch .remote, heathen and barbarous lands, . 
“ countries and territories, not actually pofefed . 
“ of any Chriftian prince or people ; and he, ! 
“ his heirs, and afllgns, are to have, hold,
“ occupy, and enjoy the fame, with all 
“ their commodities, jurifdidions, and royal- 
“ ties.” [ft)-—A fimil.ar grant was made.in the 
fucceeding reign to Harcourt and North, of 
the whole riyer of Amazons, provided it was 
not .in the pofleffion of Chriftian people; (/) ; 
anjd in the inftruftions to Fenton by the 
Lords of the Council in 1582, he was en
joined not to fpoil or take any thing from ! 
Chrijlians, without paying for it, upon pain

(i) Hackluyt, x. 510. '
(yf) Hackluyt, 3. 135.
(/) Harris’s Voyage, p. 1. 715. Rymer, 17. 215.

' I 2 Cf
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of puniflimCnt; the Infidels in thefe points 
feemed left to themfelves. (m) Who among 
us but would be filled with indignation were 
a fleet of fhips from fome part of the Globe, 
hitherto unknown, (if fuch there be) to'' 
arrive in Europe on difcoveries, and pretend 
to fpoil us of our goods, or take pofleffion of 
our territories upon the authority of fimilar 
patents ? Such however was the law, upon 
which our anceftors proceeded, at the clofe 
of the fifteenth century.

But the fullefb example of the Pope’s autho
rity to difpofe of all earthly Crowns, is to be 
found in the courfe of the revolutions of Sicily 
and Naples. From the eighth to the eleventh 
century, that country had been a prey to the 
power of the Saracens, when fome Norman 
gentlemen, under the conduct chiefly of the 
famous Robert Guiseard, and his brother 
Roger, undertook to difpoflefs them, which, 
with much valour, they effected. But though 
the Conquerors availed themfelves of thefr 
power, and exercifed the rights of Sove
reignty, both in Sicily and Apulia; their

, , (m) Hackluyt, 3. 755.
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pofleffion was not fuppofed to be confirmed^ 
until they had received a regular grant of it 
from the Pope, which they accordingly ob
tained from Nicholas II. about the year 
1059. {n) It is to this grant that the fupreme 
Sovereignty of the See of "Rome over Naples 
and Sicily, exercifed from that time to this 
day, and the moil important matters that after
wards occurred in the hiftories of thofe coun
tries, are in fail to be afcribed. (0) In 1130, 
Roger, then only duke of Sicily, procured 
the erection of the duchy into a kingdom, 
from this all powerful Sovereign. 191198, 
after many contefts between different competi
tors, the Emprefs Constance, the heirefs 
of the laft family, was put in pofleffion of it 
upon fwearing to do homage when required. 
In 1207, Innocent III. married the young 
king Frederick to Constance of Arragon, 
and promifed the whole realm to the family 
of Arragon, in cafe Frederick died before con-
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(») Fazell DeReb. Sic. L. 6. 389.
( 0) The philofopher of modern times muft fmiie when in 

the preamble to the Treaty which took place in confirma
tion of this grant, he obferves the haughty Guiscard ftyl- 
ing himfelf, “ I Robert,: by the grace of God and Saint 
f Peter, duke of Apulia, &c. &c.”

I 3 fummation^
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fummation, Upon the election of Frederic 
to the Empire, he forced him to agree to 
abdicate Sicily, in favour of his eldeft fon, 
in order to prevent the junction of the two 
Crowns. Upon his depofition in the coun
cil of Lyons, 1245, Innocent IV. referved, 
as we have feen, the difpofal of it to his 
abfolute will; and after the death of Frederick 
jt was annexed for ever, together with Na
ples, to the dominion of the Holy See in 
1254. In the mean time however, Main- 
froy, who had been declared Regent; truft- 
jng to his influence with the people,' aflumed 
the regal power 3 and it became a point of 
honour not to acquiefce under the pretenfions 
of a man, who was fuppofed to arrogate to him
felf the juft right of his matter. In fupport there
fore of this fight, Innocent refolvedto give the 
crown to any prince who would undertake 
to difpoflefs Mainfroy. He offered it to various 
potentates, and firft turned his eyes on 
Charles Count of Anjou, brother of Saint 
Louis,- whom he invited to. take pofleffion of 
it' in 1252 ; but the abfence of his brothef 
in the Eaft, prevented that ambitious prince 
from accepting the 9$er at tltat period.

{f) Euiiiny> 2.133.



He next fixed upon Richard Earl of Corn
wall, brother of Henry III. who alfo rejeded 
it. But though the prefumptive heir of the 
crown thus bandied about, was his own 
nephew, his rejection was not founded upon 
any refped, either for his jights, or thofe of 
nations; but merely upon the difficulty of 
the enterprife he was required to undertake. 
His third attempt was with Henry himfelf, 
to whom he offered it for his fecond fon, 
prince Edward, and by him it was accept
ed. Innocent dying during the tranfadion, 
his fucceffor, Alexander IV. proceeded in it 
with equal zeal, and fent a ring to the prince 
by the Bifhop of BolOgna, as a mark of in- 
vefture, the ceremony of which was folemnly 
performed before the Court in England, 
“ Unde,” fays Mat. Paris, w elevatum eft cor 
u Regis, in fublime, et exultavit tanquam, 
‘‘jam recepfis Siculorum et Apulorum, om- 
“ nium homagiis, civitatibus, et caftris, in 

regem coronaretur. Et in propatulo, rex 
“ pater vocavit filium fuum Edmondum, 
“ regem Siciliae.”(y) So legitimate, in the eyes 
pf the kings of that time, had a falfe fpirit pf

(q) Mat. Par. 911,

, I 4 Chriftj-
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Chriftianity rendered the claims of the fupppfed. 
Vicar of its Founder.9 •

120 INFLUENCE of CHRISTIANITY, and thb

The defigns of Henry however were de
feated through inability. In want of every 
thing neceffary to make a conqueft, he 
found he, had engaged in an undertaking 
far above his force ; and unfupported by his 
parliament, who fet their faces againft the, 
enterprife, he offered to renounce the pre- 

„ cious gift which the Holy Father had made 
him, but ftrange to tell, his renunciation was 
abfolutely refufed* Alexander infilled upon 
the execution of his engagement, and even 
threatened him alfo with excommunication, in 
cafe of failure. In this fufpended Hate the 
affair Hood for fome time, when Urban, 
who had fucceeded Alexander, finding his 
hopes from England baffled, turned himfelf once, 
more to France, where he invited Lewis IX, 
to the affiftance of the church, and propofed 
to bellow this remarkable throne upon one of 
his younger children. Lewis, the moll juft 
prince of his time, hefitated at firft as to the 
legality of the tranfadion, not being able to 
manage between two difficulties ; fince he, 
was not fully convinced of the legitimate

' depolition



ECCLESIASTICAL ESTABLISHMENTS. xaj-

depofition of Frederick, and therefore con- 
fidered his grandfon Conraddin as the 
rightful king; or, if this could be got over, 
he was bound to refpeCt the claims which the 
inveftiture and the treaties of Edmund of 
England, had given him. In th^fe objections 
however, no oppofition feems to have been 
made to the power claimed by Councils of 
depofing princes, but merely to the regularity 
of that of Lyons; and it is remarkable that 
the delicate monarch, though he declined thq, 
offers himfelf, permitted his brother the Count 
of Anjou at laft to accept them; and after 
fome difcuffion with the Pope, upon the 
authority of the Council of Lyons, actually 
furnifhed him with powerful fupplies, in the 
profecution of the enterprife. The claims of 
prince Edmund had been foon got over, in, 
confequence of his non-compliance with the 
conditions into which he had entered ; and 
a papal letter to England, fet forth in form, 
the powpr of the Pontiff to transfer the rights 
he had given to Edmund, to another, more 
able, and more willing, tp perform the duty 
required of him. (r) The event pf the affair

is

£r) Rym. i. 769. Many parts of this curious letter 
^gferibs at length the effedts which the Supreme Pon-
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is well known, Charles was the conqueror of 
all his rivals, and the crown of Naples, in 
eonfequence of this gift of the Pope, continued 
in his family for three centuries.

The conteft for Naples and Sicily, extended 
its effects beyond the bounds of Italy, where 
it was chiefly carried on, and furnifhed the 
court of Rome with another opportunity of 
exercifing the privileges we fpeak of. In the 
wars of France and Arragon, towards the end 

• of the thirteenth century, we again behold, 
how the law of the European nation had 
been influenced by the papal ufurpations, 
Peter, king of Arragon, had fided with the 
Suabian family againft the Count of Anjou, 
and wrefied from him the crown of Sicily, 
For this, and the difficulties which in confe- 
quence he threw in the way of the Pontiff’s 
^efigris, it was refolved to proceed with hint

122 INFLUENCE of CHRISTIANITY, and the

tiff expe&ed to have feen in England., upQn the injuries 
^one to the Church. a Expe&at enim, expe&avit diutius, 
P quod' fublinie regni 'Angliae folium, cum ftrenua domus 
*c gentis Anglicanae potentia, quam diftus Predecessor 
cc in ipfius regni collatione fpecialiter honoraverat, appre- 

henderet arma et fcuturn^ et exurgeret in adjutoriun^ 
? matris fuse,” &c. &c« , . . •

343



as with Mainfroy. Accordingly he was ex-? 
communicated, his fubje&s, as ufual, abfoly- 
ed; and not only Sicily, but his own king
dom of Arragon, declared forfeited to the 
Church, that is, to fuch perfon as could 
conquer it under the rights which the Church 
pretended tq beftow.

This perfon was again fought for in France,, 
and Philip III. though not at open war with 
Peter, accepted the offer for Charles, his 
fecond fon. The Convention was folemn and 
public ; a variety of conditions were fet forth 
in detail at a full Parliament held at Paris 
the Cardinal Cholet, preached a Crufade 
againft the Arragonians; a number of per-* 
fons a-ffumed the crofs j and prince Charley 
was declared in form, kiqg of Arragon and 
Valentia, and Count pf Barcelona, [s) ,

This offer and acceptance, gave occafion to 
a vigorous invafion of Arragon ; the Emperor 
of Gonftantinople, Michael Paleologus, with-, 
drew from the Spanifh alliance in confe-*

(s) Rym. ad an. 1283, 1284, Burign. 2. 204. VeHy, 
3 .4°3* ‘ ' '
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quence of the excommunication; (/) and if 
the family of Arragon preferved their do
minion, it was owing folely to their fijccefs 
in the war, not from any fcruples that were 
entertained by any prince in Europe* upon 
the legitimacy of the caufe. Even as it was, 
the malediction of the Pope was confidered 
of fo much effedt, that James king of Arra- 
gon? the fucceffor of Peter, was obliged in 
the end to make a ceflion of Sicily, in order 
to preferve the reft of his territories ; [u) and 
by the fecond article of the Treaty of Ter- 
rafcona, which finally fettled the peace be
tween the parties, the king of Naples agreed 
to ufe all his efforts to engage Charles of 
Valois to renounce the rights which the Pope 
had given him over the crown of Arragon. 
Such, and fo great was the force of thefe 
donations, unparalleled in the hiftory of 
any country but Europe, and of any period 
of time but of that before us.

The courfe of this war alfo beheld another 
privilege claimed and conftantly exercifed by

(t) Burigny, 2. 205.

(u) Id. 2. 224, 225. >

the



the Pope ; namely, that of being the foie 
cafuift among men. We have feen that oaths, 
which are an invocation of the Deity, com
ing under the fpiritual jurifdi&ion, were 
peculiarly fubjed to the papal influence ; and 
it was fufficient that an oath fhould be con- 
ftrued to be contrary to the interefts of the 
Holy See, to make it null and void ab initio. 
In corifequence of this, when Charles, the' 
fucceflor of the Count of Provence, in the 
kingdom of Naples, had been liberated from 
the prifon which had been his fot during the 
Sicilian war ; the Pope releafed him from the 
obfervance of many of the conditions which 
were the price of his deliverance, exprefsfy 
becdufe they were contrary to the interefts of 
St. Peter, and it would therefore have been 
impiety to perform them, (n)
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We have hitherto confiderecf the States of 
Europe, under the various relations in which 
they flood with refpeCt to one another, and 
the laws which governed their intercourfe

(v) Veliy, 4. 26. The invafion of Holftein by the 
feing of Denmark in 1225. was owing to a fimilar abfolution 
by Pope Honorius IIL (Pfcff !. Dr, Pub. D’Allem. r. 378.)
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alone, as feparated by religion from the reft 
of the world. It is in this place however 
that we muft alfo confider them, as united in 
abody with refpedt to the" other quarters of 
the globe, and give a fketch of their manners 
towards nations profefling a religion different 
from their own.

The true fpirit of- Christianity, to 
which we have approached much nearer than 
our anceftors, has in the prefent times inclined 
us to obferve the humane cuftoms which we 
pradtife ourfelves, towards all other nations, 
whether Pagans, Infidels, or Idolaters. JBut 
in the period before us, the falfe zeal of ChriP 
tianity, or. rather of a corrupted Church, in
duced the Weftern States to confider all thole 
of a different perfuafion from themfelves, as 
a race of inferiour beings, devoted to wicked- 
nefs, whom it Was therefore meritorious to 
invade, and with whom it was infamous to 
treat.

The Jefwijh and Mahometan people, felt the 
force of thefe prejudices in a manner which 
excites our indignation at its injuftice, and 
our pity at, its cruelty. As the former com

peted



pofed no regular Stale, but were, merely 
tolerated up and down the world, it may at 
firft appear irrelevant to take notice of them 
in a treatife, whofe fubj edt is the general 
Law of States. But though widely feparated 
among the communities of the earth, they 
were all of them clofely connected as one in
tegral nation ; and though they were deftitute 
of all that forms the elfence of a body poli
tic, (as the right of dominion, of making 
war, Alliances, Treaties, or Conventions;) 
ftill the chafaCteriftic marks of difference 
which divided them from all other people, 
and the treatment which, in confequence, 
they endured, from all the Chriftian nations, 
obliges us to take notice of the conduct ob-- 
ferved towards them, as one of the laws of

ECCLESIASTICAL ESTABLISHMENTS. 127

The hatred with which thefe people were 
regarded, arofe evidently from the fufferings 
which the Founder of Christianity had 
been made to endure from them ; and which 
Was thought to juftify the numerous perfe- 
cutions they fo often underwent. So far back 
as the time of Justinian, it was forbidden 
by the Eleventh Canon of the Trullanearr

Council
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Council, for either the Clergy or Laity, to 
eat any of the unleavened bread of the Jews ; 
to e nter into ariy familiarity with them, to 
receive affiftance, or medicines from them in, 
illnefs, or to ufe the fame bath with them, (w) 
From that time forth, their perfecutions 
through every country in Europe are con- 
fpicuous, though the particulars of them, it 
would take up too much time to record at 
large. It is fufficient to fay that they Were con
sidered as the fair objects of pillage wherever 
they fettled: They paid immenfe fums for 
the privilege of remaining under the common 
protection of the laws: They were farmed 
out to particular men for extortion: (x) tn 
Germany they were confidered as Serfs be-

(w) Howel. Synops. Can. et Concil. CEcumen. 34. 
The Trullanean Council was fo called from its being held: 
in the Trullum, a hall in the palace of Coiiftantiiiople,, 
which was vaulted ; Trullum fignjfying a Dome, from 
Trulla a cup. Glofs* de Du Cange.

(•*•) Henry HI. of England fold them for a cetfain 
number of yectrs^ to his brother the Earl of Cornwall, in 
order,, fays Mat. Paris (902)' that the Earl might tear out 
the entrails of thofe, whom the king had only Jkinned., In 
another place (831) he fays, he railed money from them, 
<c non tantum abradfcndo, vtl excoriando, fed evifcfe^ 
“ rando,” &c.<

longing



longing to the domain of the Emperors: (x) Inf 
England they were alfo “ holden as it were in 
** a common fervitude,” and this, according to 
Sir Thomas Smith, exprefsly becaufe they had 
refufed to acknowledge the Mefliah: (y) In 
confequence of which alfo in Edward the 
Jirft’s tirtie, the good Chriftians were mot to 
take aboVe half their fubftance. (2) By the 
laws of the Wifigoths their teftimony was 
forbidden to be received in a court of Juf- 
tice; (a) and under other conftitutions they 
Were fpoken of as beafts in the language of 
the law, their perfons and effe&s being ad-* 
judged to belong to the Lords of the ma- 
tiours, wherever they were levant and cou
ch ant. (h) ■

tjpbn the crimes of individuals among 
them, at one time in France, the whole body 
were banifhed, after being plundered of all 
they had, or put to death by the moft cruel

(*) Pfeflel D. Pub. d’Allem. 1. 193, 246, 400.

{y) Commonwealth of Eng. 139.
(z) Statut. de Judaifmo. S. 2.
(a) L. L. Wifigoth* L. 12* Tit. 2. Art 10. Linden* 

brog. 214.

(b) Velly, 2. 336.

Vol. II, K.
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torments; and even while under no accufa- 
tion, a commerce with their women, was 
ranked in the fame clafs of crimes with a 
commerce with brutes, and inhibited on pain 
of being burned alive, (c) »

WeJhave had feveral other examples in the 
courfe of the prelent chapter, of a feverity 
which was fuppofed to be legitimate, from 
all Chrijlian to all Infidel nations. They 
would however be incomplete, were we to 
quit the fubje<3:, without taking notice of the 
celebrated Crusades.

I lhall not fatigue the reader with any ac
count of their rife ; of the induftry and en-

(c) C’eft, que foutlier avec une Juive, eft un crime 
egal a celui qui fe commit avec les betes. Velly, 2. 338. 
So alfo the Speculum Suevicum, Cap* 317. Si Chriitia- 
nus cum Judaea, aut Judaeus cum Chriftiana rem habet, 
debet Jinius corpus corpori alterius imponi, et ita utrumque 
flammis confumi. For many other particulars which de- 
fcribe the lot of the Jews during thefe times. See Pfeffel. 1. 
193,246,400. LL. Wiligoth. 12. 2, 3. M. Par. 431,489, 
641, 827, 831, 856. Henault, 1. 198. Velly, 4. 310^ 
332> 334* Villaret, 1. 239, 485. 6. 112, 118, 323. * They 
would form a work not unimportant to the hiftory of man
ners in Europe ; but though not irrelevant, it would 
lengthen this account too much to introduce it.
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thufiafm of the hermit Peter, or St. Bernard $ 
the eloquence of the Popes ; or the fervour of 
Monarchs ; far Igfs {hall I attempt to enter * 
regularly into" their hiftory. Thefe are all 
too Well known to need repetition* and J 
ihall therefore merely point out their influ
ence with refpeft td the law immediately be
fore USi

t ■ . • , " ' ^ ’ ■ ,

That Influence appears in its mdft {hiking 
form, iri producing at once, a new and per
petual caufe for njbar^ againft the enemies of 
the Chriftian name, and for peace „ arriong its 
frietids. To invade the Turks and Saracens* 
was not only permitted, but inculcated as a 
duty, although there Was no particular griev
ance to be. edmplairied of; arid fuch an in- 
vafion Was always efteemed not only a rea- 
fon fot making peace with the party who 
embraced the erofs, but fubjeded the perfon 
who began hoftilities with him* to the fevereft 
cenfures of the Church, and the authorifed 
attacks of his fellow Chriftians.

Why it fliould be thought more acceptable 
to God, to oiffer up otir prayers to him in 
one place* rather than another; or why it 

K 2 fhould
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fhould be an indifpenfable duty with feveral 
millions of men in one quarter of the globe, 
to march to the attack of feveral millions in 
another quarter,* for the pofleffion of a cer
tain Sepulchre and Crofs, (however venerable 
they might be rendered by him ofwhofe fuffer- 
ings they were the memorials;) it will be dif
ficult to explain upon any folid, or philofo- 
phical principles. Such however was the 
opinion of our Anceftors. It entered into all 
their operation, influenced the whole caft 
of their minds ; and to make war upon In
fidels, as has been obferved, was a very eon- 
fpicuous part of their Law of Nations#

l

In no country did this difcover itfelf with 
greater force than in Spain> for it was not to 
the Eaft, that it was folely confined* The 
whole of this fertile peninfula exhibits for 
a long time, but one great divifiott of the 
Hates which compofed it into Chriftians and 
Saracens, or Moors. Their wars were per
petual during the whole of the period before 
us ; the ground was difputed inch by inch ; 
and the Crusade, with all the well known 
advantages of remiffi n of fins to thofe who 
undertook it, might alipofl be faid to be a

' Handing:



ftajiding one. In confequence of this the 
ChriJUan nations there planted, received not 
infrequently, a powerful aid from their 
brethren in other parts of Europe ; and in 
* 148, they faw a numerous fleet of Germans* 
Flemings, and Englifhy fail up the Tagus to 
affift the new king pi Portugal in the conqueft 
pf Lifbon. The change of his capital from 
Gonimbro to that City, was the fruit of it. {d) 
It was in Spain alfo that the celebrated foun
der of the Douglasses perhhed in the 
courfe, as he thought, of his duty, (e) after 
having juft executed the laft and pious com
mand of his friend and Sovereign, itfelf a 
ftrong indication of the fpirit we are com? 
memorating. (/)

The moft eminent examples however of 
that fpirit are afforded by the Monarchs of 
Germany.^ ^nd France? in the citations whicfy

{d) Elenault, %. 191. Mod. Un. Hift. 184, igi.
{e) Buchanap, L,. 8. c. 58. Nihil interefle ratus, 

quo in loco, rem Chriftianam fervaret, fe cum Hifpanis con- 
jjungit, &c.

(/) Robert Bruce diad undertaken a Crufade, but 
t»eing too old to perform his vow, he requefted Douglas to 
Iprry his heart to Jerusalem, and bury it jhere.

- % 3 ^ey
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they lent to the Sovereigns of the Saracenic 
name. In the fummons of the Emperor Fre
derick to Saeadin, previous to the feeond 
Crufade; he fpeaks to him as follows j “ Since 
“ you have lately chofen to prophane the 
“ Holy Land, which, under the king of 

Heaven, belongs to us j we think it part 
“ of our care and duty, to punifh .fuch pre- 
“ fumptuous and criminal audacity; and 
“ therefore, unlefs you reftore the whole of 
“ your conquefts, and make fatisfa&ion for 
“ the injuries done to the Chriftian Church, 
“ within the fpace of a year, we mean to 
“ prove the fortune of our arms with you in 
“ virtue of the wonderful Crofsy and of the true 
“ Jofeph.” (g) The anfwer of Saeadin, was 
couched in terms of dignity and good fenfe. 
He claimed, he faid, the dominions he pof- 
fefled, by rights, acknowledged by the cuf- 
toms of the World; nor could he conceive 
how the circumftance of their religion could 
give the Chriftians any title to them ; he 
obferved that the Saracen Hoft, was fully 
equal, and even • fuperiour, to the Chriftian ; 
that princes, equally powerful, and equally

(g) Mat. Par. 164.
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remote, could arm in defence of their name 
and religion 5 that fo far from fearing the 
extermination with which he was threatened, 
he would gladly go to meet the Emperor, at 
the head of all his power j yet, as he had no 
objection to peace, fo little did he conceive 
Religion to be a caufe for perpetual enmity, 
that if the Chriftians would give up the only 
three cities left them among the Saracens, 
‘Tyre? Antioch, and Tripoli, he Would reftore : 
to them their Cross, deliver up his captives^ i 
permit a prieft to relide at the temple, and \ 
fhew favour to their pilgrims, (h)

The preliminaries to the Crufade, under
taken by St. Lewis fixty years afterwards, 
were conducted pretty much in the fame 
manner. The king, on his arrival in Egypt, 
fummoned the Soldan to render that homage 
to the Crofs, which was due to it, he faid, 
Jrom all the world. In cafe of refufal, he

_ (h) Mat, Par. 164. It is curious to obferve how the 
pra&ice of both the religions had wandered from the prin
ciple. The Mahometan* who was ordered by his Pro
phet to diffeminate his by fire and fword, was preaching 
peace: The Chriftian, who, if he had a&ed up to his Sa
viour's doftrine, fhould have molefted no one* breathed 
npthing but war.

. K 4 bade
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bade him prepare for abfolute deffru&ion, 
from the hands of men who feared nothing 
while extending the Empire of Chrifl. The 
Soldan, who was at that time nearly con- 
fumed by a mortification of the body, which 
foon after caufed his death, is faid to have 
fhed tears at this injuftice. He replied how
ever with fpirit, that no one had ever attacked 
iEgypt with impunity, and that thofe who. 
thus wantonly invaded him, would foon be 
made tp feel the temerity p_f their enters 
prifes. (/)

%■$ INFLUENCE of CHRISTIANITY, and the

The whole Chriftian race might have pro
fited hy thefe. anfvvers of the Muffulmen they 
affeded to defpife. They were however only 
the more inclined tp thofe bloody invafions, 
in which the kings of Europe, and of Afia, 
diftinguiftied themfelves fo much for the molf 
dazzling valpur, and the moft horrid cruelties, 
at the fame time,

As the difference of the religions produee4 
a particular caufe for war, unknown tp either 
fet of nations among themfelves j fo alfo 
when war was begun, it was the reafon why

£/) Joinville. Vie de St. L. 1249,
■ ■ ' ' ' ’ '' If
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it was conducted with a barbarity peculiar tQ 
itfelf, “ In the name of the God you wor?
“ fhip,” faid SaladIn, to the prince of 
Antioch his prifoner, worn down and 
emaciated with hunger, and chains; “ what 
“ would he command you to do with me, if 
“ I were in your power, as you are in mine ?” ■ 

He would counfel me,” returned the fearr ; 
lefs prince, “ tQ have you beheaded on the 
f‘ fpot; hut as you are a Sovereign, like my- 
“ felf, though an infidel; I myfelf ought to 
f* be your executioner.” “ Yourown mouth 

has pronounced your dpom,” faid the Sara- 
ceh, drawing forth his fword, and the prince 
who had thus courted his fate, is faid to have 
kneeled down joyfully to receive the blow. 
The laft words alfo which he uttered, evinced 
the fifmnefs of his enthufiafm : “ Here dog,” 
faid he, “ take this head of mine, which is 
“ rough, and fqualid, with hair, and famine; 
f‘ little good can it do thee, and nothing mpre 

canft thou now have ; my foul I commend 
to my God.” {k) Iq reading the records 

of fuch actions, we know; not whether our ad
miration is moft commanded by the fplendour

p) Mat. Par. 8x3.
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Of mind which they difcover 5 or our regret 
excited, at the prejudices and barbarity which 
obfcured them.

438 INFLUENCE of CHRISTIANITY, and the

To thefe prejudices muft be attributed the 
fate of the brave and pious PieuI de Ragonety 
who was fawed in halves, two centuries after
wards, by another Sultan of Syria, for daring 
to blame the -Mahometan faith, and refufing 
to renounce his own (/). To thefe muft alfo 
be attributed an action on the part of 
Richard I, the bare recital of which, fills 
us with horror. Ip 1191, upon the taking 
of Ptolemais,- the Saracen prifoners were to 
be delivered tip- by capitulation, for a certain 
ranfdm to be paid at different periods. Some 
diftruft being evinced by Saladin in the 
courfe of the affair, Richard, who here 
but little deferved his fulname, ordered out 
five thoufand captives at once, who were led, 
bound, and flaked, into a large plain ; in 
which defeneelefs ftate, they were all delibe
rately maffacred, by thofe very foldiers, 
whofe honourable gallantry in open battle, 
has fo often been the theme for poetry

(/) Chron, de Monftrelet. v, 2. an. 1425.
■ ’ 2



and- praife. {m) That the vengeance might 
be ftill more .complete, the bodies of thefe un
fortunate victims were inftantly cut open, 
their galls torn out for the purpofes of me? 
decin j and fo great was the ignorance and 
blindnefs with refpedfc to Mahometans, that 
much gold and fiber were fuppofed to be 
found in their infide. (n) In the midft of this 
cruelty* however, the interefts of his religion,* 
though he miftook them, were fo far confulted 
by Richard, that thofe Muflulmen who con- 
fented to be baptized were allowed their 
lives. (<?) It is not incurious to obferve the 
conduct of the fame men, in other matters, ■ 
during this remarkable affair. When the Cross, 
the faered object of their perilous warfare, was 
delivered to them by Saladin, they bowed 
down in filenee before it; they proftrated 
themfelves in humble adoration, and covered :
their heads with the duft; and when Ptole-
' # , • v \ ' #
metis itfelf was delivered to them, their firft

(m) Iter. Ric. Hieros. C. 4. ap. Gale. Hovedon. 697.
(n) Iter. Ric. Hierofol. C.4. ap Gale et Hovedon." 698. 

It is the latter that aflerts M Quos oranes evifceraverunt, et 
aurum et argentum multum invenerunt in vifceribus 
eorum, et fel eorum ufui medicinali fervaverunt.

(0) Hovedon. 696,
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xare was to purify the Mofques, which the in
famous worfhip of Mahometans, it was fupr 
pofed, had defiled, {p) On the other fide, the 
Saracens were not behind with them in zeal j 
and when 'Jerufalem was recovered by Saladin, 
the Temple, which the Chriftians in their turn 
were fuppofed to have defiled, was purified 
with equal care, and waflied with rofe-water, 
in order to efface the ftains pf their impious 
worfhip. (^)

It has been obferved that their .Religion itfelf 
prefcribed the death of Chriftians, as a duty tq 
the followers of Mahomet, and Sala
din knew well how to take his advantage 
of this. The war he waged therefore againft 
the Europeans, was confidered., npt only as a 
defenfive, but a faered war, equally fuppofed 
to fpring from the commands of God ; and 
the Imans, imitating the arts pf the Chriftian . 
priefts, like them, promifed to their foldier^ 
the remiffion of fins, and the palm of martyr-

INFLUENCE of CHRISTIANITY, and th$

> (p) Vi$ de Salad, par Marin. 2, 299, 305.
(q) Aqua refea tamquam a Chriftianis fordibus ex- 

pians facrilegis ritibus, &c.
' Chron. Walt, Hem« C. 34. ap. Gale.
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dom. (s) The oppofing armies therefore
every where met with the moft inflamed and 
exterminating hatred f the Muflfulmen took 
the title of Unitatiafls; and the Chriftians, in 
conformity with the myftery of their'wor
fhip, were called Trinitarians, {t)

In the infancy indeed of Mahometanifmy 
all the enemies of that religion were put ter 
death without mercy. But after its eftablifh- 
ment, whenever the Mahometans declared 
war againft a people of a different faith, they 
gave them their choice either to embrace 
their religion; or to fubmit and pay tribute ;' 
or take the confequences of battle. In the 
firft cafe they were incorporated among the 
Muffulmem: in the fecond, they were al
lowed to profefs their own tenets, provided 
they were not idolatrous: in the laft, if they 
were conquered, the women and children 
were reduced to flavery j and the men, if 
they perfifted in rejecting the faith, were 
either flain, or difpofed of at the pleafure of 
the prince, (u) -

(s) Mod. Un. Hill. i. 248.
(t) Marin. 2.184, 185.
(u) Mod. U11. Hift. x. 248.

In
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In purfuance of this fpirit, when Chatillon, 
a famous Criifader of thofe times, was taken 
prifoner by Saladin, he Was reproached^ 
amongft other things, with blafphemy againft 
Mahometi and facrilege, for having attacked 
the holy cities of Mecca and Medina; not-: 
withftanding which, his life was offered him, 
if he would renounce his religion. This be
ing refufed, “ It is time,” faid the Sultan, “ to 
punifh fuch accumulated crimes ; I have fworn 
that thou Ihalt die by my hand, and I will now 
fulfil my oath.” Upon this he immediately 
feized him ; and, dragging him into the midft 
of the aflembly, condefeended, for. the feconct 
time, to become the executioner of a Chriftian 
Sovereign, (a?)

• i i . ■

It is really wonderful to confider, how long 
this remarkable rage for deftroying a whole 
clafs of nations, on account of their religion,1 
continued amongft us. Jerufalem once con
quered, it became, according to the Church,1 
the duty .of every Chriftian to defend it; ah 
though, politically, no wife concerned in its 
fate. A refolution to make war upon the

(.x) Marin. 2. 22.
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Turks,, was the chief expiation for the greateft 
crimes : it was the principal condition of the 
peace between the Emperor Frederick, and 
Gregory IX. the inftrument of pardon to our 
Henry II. for the murder of Becket; (_y) and 
the means of cure, as it was fuppofed, to 
Lewis IX. in a dangerous ficknefs. (z) To 
fuch alfo as had diftinguilhed themfelves this 
way, a crown was fuppofed to be a fair re
ward; and this fort of merit forms the ground 
of the erection of Sicily into a kingdom, in 
favour of Roger III. He is ftyled in the 
grant, “ Inimicorwn Chrijliani nominis, Litre- \ 
pidus Extirpator ; for which, and the great • 
fervices of his anceftor, Robert Guifcard, in the 
fame caufe, he was received by the Pope 
among the, crowned heads of Europe, in 
“39- W ..

In the thirteenth century, this fpirit dis
played itfelf in a manner which gave rife to 
an expedition that was new to ,the world. 
Little improved by the experience of the paft,. 
not only men, but children, refolved upon the

GO Lyttelt. 3.97. ■
(z) Joinville.
(a) Colled, reg. ConciL 98.

ECCLESIASTICAL ESTABLISHMENTS. 143

deliverance



*44 INFLUENCE of CHRISTlA^iTY, a*ib:

deliverance of the facred Crofs. Fifty thou-’ 
fand of the latter, compbfed of either fex, fet 
forth for Afia, from Germany and France, led 
on by priefts, who themfelves knew no better,, 
than the army they commanded. The event 
was fuch as may be fuppofed j the whole of the 
expedition failed, a fid moftly before it could 
reach the deftined theatre of operations. Many 
of them were attacked by the Lombards, and 
fell an eafy prey; many of them fuffered fhip- 
wreck; and nbt a few were fold fo flaVery, by 
the very merchants With Whom they had con- 
traded for their paffage. “ What,” fays a judi
cious hiftorian, “ are We to think of the parents 
of thefe deluded creatures, for not preventing 
fo extravagant an enterprife; or what, of 
thofe governments which could fuffer the belt 
-hopes of the State to run thus blindly to their 
deftrudion ? (b'j

A hundred years afterwards, the fame fpirit' 
difcovered itfelf in France, in a manner not 
very diflimilar from the laft, in the projeded 
Crufade of the fanatics, called, from their' 
original occupations, the Pajioureux. Though

(b) Velly. 2.4<j8.
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thefe expeditions had for fome time been laid 
afide, the king, Philip V; was feized with the 
facred fury* and, in the year 1317, we find 
him gravely aflerting, that Chrijl had left the 
Holy Land as an inheritance tq his followers, (0) 
Being, however* perfuaded from his purpofe 
of a Crufade, on account of the weak ftate of 
Ghriftendom,- a number.of Ihepherds and 
country labourers conceived the chimerical idea 
that it was referved for them to be the de
liverers of the holy land. They therefore 
abandoned their flocks, and, imagining that 
what Gbd had defigned, he would bring about 
in his own way, they thought it unneceflary to 
fupply themfelves with other arms than the 
pilgrim’s fcrip, or other provifions than what 
they obtained by begging. The zeal of the 
people where they pafled, amply fupplied this * 
latter want; their numbers encreafed ; women 
abandoned their families to join them; and 
the king himfelf was fuppofed to favour their 
undertaking. Falling, however, into diforders, 
under fome defigning leaders, they degenerated 
into robbers, (as more regular Crufaders had

(<) Adjourn, par Philippe V. contre Rob. Comt. deFland. 
Leibnitz. Cod. Dip. 95.
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often done before) and were fupprefled at laft 
by the civil magiftrhte. (d) From that time, the 
vigour and genius of thefe expeditions feem to 
have been worn out in the world; and though 
many were planned, yet none of any confe- 
quence were afterwards undertaken. The law 
upon the fubjedt, however, ftill remained the 
fame ; and the mere circumftanee of religion* 
or the recovery of Jerufalem, was a fufficient 
caufe for war againft the Infidels. One 
Sovereign State remained, and remains to this 
day, the profefled object of whofe inftitution, 
is to wage perpetual War with them; an objedt 
which the knights of Maltha have always pur- 
fued with great gallantry and perfeverance. 
Occafionally alfo, through molt of the cen
turies afterwards, we find this antient fpirit 
breaking forth. John II. of France, famous 
for his bravery, his honour, and misfortunes, 
planned a Crufade upon his return from cap
tivity, and, in 1362, went for that purpofe to 
Avignon, where, under the aufpices of the 
Pope, he conferred upon the matter with Peter 
de Lufignan king of Cyprus, and Waldemar III. 
king of Denmark, two monarchs, the proxi

h6 INFLUENCE or CHRISTIANITY, and the
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mity of whofe territories at leaft, could have 
had no part in the concert with which they 
a&ed. Thefe three princes refolved upon the 
invafion of the Eaft, as ufual, for the deliver
ance of the Chriftians from the. Saracen ty
ranny j and, as ufual, nothing arofe from it 
but the feverer perfecution of thofe fufferers 
in whofe caufe they had armed. (<?.) There 
were two reafons, however, fays the hifto- 
rian, which inclined the king of France to 
the undertaking} one, in order to fulfil the 
vow of his father, Philip <jf, Valois ; the 
other, to difgorge his kingdom of the famous 
banditti, known by the name of the Compa
nies. (J) This laft is of the fame kind 
with that which inclined many fovereigns to 
undertake the Crufades at firft ; fo that, in 
this refpe£t, the Law of Nations became fub- 
fervient to the law of politics; and whenever 
the warlike fpirit of the people proved dan
gerous to the fovereign, the received cuftoms 
of the times pointed out a legal banijhment for 
them into Paleftifie.

The lapfe of a century did not wear 
out thefe manners. The intentions of our

(^) Froiflart. v. i. (/) Id. Ib.
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He nry IV. previous to his death, are well 
known; and in 1458 Pious II. endeavoured 
to ..revive the true fpirit of the Holy War. 
He invited all the princes of Chrijtendom to a 
general affembly at Mantua, to deliberate upon 
the invafion of the Eaft. Europe, however, 
was little able to defend herfelf; and the Turk 
had by that time fixed his ftandard firmly 
within her precinds, by the total deftrudion 
of the empire of Conjiantinople; exclufive of 
which, the whole body of her kings were in 
arms againft one another. They neverthelefs 
fent their ambaffadors to the Affembly, and as 
no one had yet thought of calling in queftion the 
extravagance and injuftice of thefe caufes for 
war, it was their weaknefs alone which pre
vented the expedition, [g) In 1475, Charles 
the Bold laments that theperjuries and attempts 
of Lewis XI. prevented his defign of turning 
his arms againft the Turks. (^) In 1480, 
Lewis himfelf, whether through policy, or 
real zeal, pretends to the fame defign; nor 
can we forget, while on the ^ibjed, the pious 
humility of a lady, hardly lefs than fovereign 
in England, in the perfon of Margaret Coun-

(g) Hi ft. Ecclefiaft. Vdllaret. 4. 338.
^ I #

' ' Gamier. Hift. de Fr. x. 333.
tefs
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tefs of Richmond, the mother of Henry VII. 
who is faid to have been in the habit of ob~ 
ferving, that upon condition that the peers 
of Chrijlendom would combine themfelves 
againft the common enemy, the “Turks, fhe 
would moft willingly attend them, and be
their laundrefs in the camp. ( /)

. . ' *, ■ '

At the clofe of the fifteenth century, the 
ardent, but ill-diredted fpirit of Charles VIII. 
brooded perpetually upon thefe chimerical 
expeditions, which from his youth had flat
tered his imagination ; he even purchafed, at 
a large price, the rights of Andrew Paleo- 
logus, the heir of the Chriftian emperors to 
the throne of Conjlantinople; (k) and the au
thors in general agree, that his adventurous 
invafion of Naples was made as the firft ftep 
towards the conqueft of the Eaft, (/)

The continued fucceffes of the Turks, how
ever, changed, by degrees, this part of the 
European law of nations ; and the monarch $ 
of Chriftendom found, at laft, not only the 
vanity of thefe enterprifes, but the folly of 

(<) Camden’s Remains. 271,
(i) Vide infra, chap. xv. •

{l) Guicciard. ad. an. 1492.

^ L 3 their



.their caufe, The holy fepulchre wasTo fir re
trieved from them, by the extenfion of the 
Ottoman dominion, almoft into proper Ger
many, that they loft fight of that famous point 
of contention, and began to confider the In
fidels merely as a political power. Still, how
ever, the marked diftin&ion created by reli
gion, remained at leaft as far as the time of 
Grotius: that father of the Law of Nations 
having handed the pofition to pofterity, that 
to defend a Chriftian ftate againft the attacks 
of Infidels, is yet the duty of every Chriftian 
community, (m)

I cannot quit the point of the Crufades, and 
by that means clofe the fubjeCt of this chap
ter, without calling to the reader’s recollection, 
that although they took their rife from hatred 
to Infidels, and the wifh to recover Jerufa- 
lem, yet they were by no means confined 
to the Infidels in the Eaft, or to Infidels alone. 
All Pagans, whether in Afia or in Europe, 
were attacked by thofe who aflumed the crofs. 
The converfion of Prujjia was finally ef
fected by it under the Teutonic Knights j («)

(m) De Jur. B. et P. 2. 15. 12, '

(») Puffei}d, Introd. a 1’hift., T. 5.
and
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and even a flight fhade of difference from the 
received topics of Chriftianity, or rather from 
the lityrgy of Rome, became, at laft, ^ legitim 
mate caufe for war.

This was the only thing wanting to the 
ambition of the Popes; and, under their able 
hands, it was turned into a very powerful en
gine, by which to crulh all forts of herefies ; , 
all princes who fhewed a difpofition to difo* 
bey him ; and, in fine, all the enemies of 
Rome, under whatfoever fliape they aflumed. 
Thefe, it was fuppofed, were equally hate
ful to Chrift, with the Pagans and Turks; 
and when the holy Father thought them of 
confequenee enough to combat them by mean? 
more terrible even than excommunication j 
he detached his Legates all through Chrijien- 
doniy to excite its various princes to arms, in 
the fame manner as when he meditated the 
invafion of the Eaft. Thofe who obeyed alfo, 
were fuppofed to be equally meritorious with 
the others; they were equally foldiers of 
Chrift; they wore the fame badge of the 
erofs ; and they were alike entitled to the re- 
miflion of fins,

L 4 In



In this mariner it was that the See of Rome 
became fo terrible to a vaft number of princes 
who attempted to fet it at defiance ; To the 
immenfe fed; of the Albigenfes, and the puif- 
fant Count of 'Thaloufe, in the beginning of the 
thirteenth century; (o) to Frederic II. (p) 
whofe depofition in the Council of Lyons we 
have related at large; to his fon Conrad 
in 1251, the inyafion of whom was to confer 
even greater fpiritual advantages than a pilgri
mage to the Holy Land ; ( q) to Mainfroy, 
when vows againft the Saracens were commuted 
for an attack upon the Sicilian ; (r) and finally, 
to all who did riot acknowledge the election 
of pope Urban, in 1383, when aCrufade was 
preached in, England, (s) and Spencer, Bifhop 
of Nprwich, its Qenexaliftimo, achieved, in

(0) For an able fummary.of the hiftorians on the herefy 
of the Albigenfes, and their confequent deftru£tion by a 
Crufade, fee Velly. 2. 203 to 222.

; (p) Mat. Par. 767.

• (q) Statuens retributionem mirahiletn* fcilicet orndurn
peccatorum remiffionem amp 11 orem quam pro peregrination^ 

in t err am fanSiam facienda. M. Par. 827.

£r) Hift. de Sidle. 2. 123. 148.

(s) Rymer. 4. an. 1383..
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confequence, the conqueft of Maritime Flan-* 
ders. (/)

Such, upon the whole, are the chief points 
of the influence upon the Law of Nations in 

* Europe* which,, as far as I have been able 
to difcover, arofe, during thefe ages, from 
the profeffion of Christianity. They form 
an immenfe mafs of materials, which it has 
been fomewhat difficult to arrange; and I 
have therefore often incurred the danger of 
repetition, and certainly of prolixity, in their 
elucidation. The view, however, which was 
taken of the fubjedt, demanded exadtnefs, and 
above all, what are called Proofs and Illuftra- 
tions, Thofe which have been adduced, I 
have thought fufficient to fupport the points 
pf the theory; and were they not fo, mate
rials are afforded in fuch plenty, by the hif- 
tory of every country in Europe, that I have 
always been more embarraffed in determining 
what to rejedt, than in feledting what tp re
cord. It muft be confefled, that the matters 
which have here been prefented, are a proof 
that Chriftianity, in its corruptions, was often, 
during thefe times, as injurious to the law in

(0 Eroifl* v. 2. chs. 132, 133, 134, See.
qu eftion



queftion, as it certainly has been beneficial m 
its purity. It muft be recollected, however, 
that the very point is the intimate connection 
which all religion whatfoever, whether cor
rupted or pure, whether true or falfe, will 
ever have with the laws, public as well as, 

..municipal, of all the nations that profefs it ; 
and I have therefore been obliged to purfue 
it, in the religion before us,. through all its 
effects, however adverfe, or however favour* 
able.
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CHAP. XIV.

OF the influence of chivalry.

A Very interefting theme prefents itfelf now 
to our enquiries, in the inftitutions of Chi
valry j which have often before been the 

-fubjed of criticifm, but, as ufual, more by way 
of definition* and defcription, than to point out 
their effed upon the laws of the world. It was 
the lot of thefe ages, upon principles not unna
tural, to be witnefs to the greateft inconfiftencies 
*at the fame time ; for at the fame time, the mod 
horrid and barbarous injuftice, and the mod 
heroic and difinterefted ads of generality, 
are for ever arrefting our attention. The lit
tle progrefs which the European people had 
made in morality, the favage manners of thofe 
hey fprang from, and the laxity of the various 
governments, gave loofe, as we have feen, to 
the indulgence of every fort of pafiion. 
Above all, the univerfal independence of the 
Barons, under the feudal fyftem, took away all 
reftraint from thofe who were at once ftrong 
and willing enough to invade the peace of man

kind,
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kind. A man of brutal manners,and narrownels 
of foul, who dwelt within the walls of a fortrefs, 
whence he could fally forth at pleafure to the 
annoyance of his neighbours, and which af
forded him a retreat from fuperiour force, or a 
fecure depofit for his plunder, had every temp
tation to play the tyrant and the robber. So
vereigns and magiftrates had long attempted in 
vain to reprefs thefe mifchiefs ; religion, as we 
have feen, had interfered, but with doubtful 
fuccefs; and, in this emergency, the world 
turned itfelf to every means it could invent 
for the promotion of its improvement. It fell 
upon One, which, in fuch rude times, it mult 
be owned, was an extraordinary, but perhaps 
the moft effectual mode of reftraining what 
had fo long baffled more regular attempts.

There is probably nothing more curious 
to philofophical inveftigation, than that difpo- 
tion of men, which has often been evinced, to 
place all their intereft and ambition either in 
acquiring, or in abftaining from, feme one 
particular thing the pofleflion, or the lofs of 
which, does not feem, in the abftrad:, to be 
worth fo much pains as are bellowed upon it. 
When this is the cafe, it generally goes by the

name
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name of the Point of Honour ; and though 
it fhallbe fqmetimes anobjed to which we are 
not perfonally or naturally called, yet when-, 
ever it is once eftablifhed, the whole bent of 
our minds, and the force of our virtue, are 
collected into it, as into a focus. Indeed the 
hiftbry of humanity has often made us ob- 
ferve, that whenever, through the fuperiour 
temptation to do ill, an abfolute excefs of de
generacy, or mere accident, the world has 
been plunged into extraordinary difficulties, it 
has generally betaken itfelf to as extraordinary' 
means for its recovery. Hence the oppofxte 
virtues and vices are commonly found to be 
coeval; the extremes of good and evil are dif- 
coverable in the fame period ; and it is only 
when things purfue a regular and tranquil 
«ourfe, that a wife moderation caii exift.

The miferable ftate of fociety during thefe 
ages, and the atrocities that were daily com
mitted, produced a Point of Honour fuch 
as we have been noticing. Men ffw the ne- 
ceffity for reformation; the common modes 
had been tried in vain ; and it was neceffary to 
kindle enthuftafm, to effedt a cure. By work
ing therefore, though in a different way, upon 

. 2 the



the fame warlike paflions which caufed the 
- mifchief, and railing the fervour of the mind, 
through every motive of religious devotion, 
and every worldly prejudice ; Europe: at length 
raifed within itfelf a fpirit the very oppofite to 
that of which it complained. Accordingly, 
if men were found, on the one hand, who gave 
way perpetually to their avarice, revenge, am
bition, or lull; there were numbers, on the 
other, who placed their point of honour not 
only in abftaining perfonally from thefe, but 
in oppofing and exterminating all thofe who 
did not. .

It was hence that the laws of Chivalry 
arofe; which have fo often excited ourintereft 
in the numerous legends, and our admiration 
in the bold flights of poetry to which they gave 
birth.

I lhall leave the regular account of the par
ticulars of this remarkable Inftitution to thofe 
who have made it the immediate fubjedt of 
many a leaned and pleafing difquilition j (a)

(<?) See Diflertations de Du Cange fur Joinville. Du 
Tillet Recueil des Rois de Fr. Mem. llir la Chevalerie par 
M. de Sainte Palaye. Favine Theatre d’Honneur. & Dif
fers Hift. fur la Chevalvpar Honore de St. Marie.

i58 INFLUENCE OF CHIVALRY.

and



INFLUENCE OF CHIVALRY. 159

and, as ufual, fuppofing them well known, 
fhall merely examine them as they arife, ac
cording as they appeared to have influence on 
the law of nations. Such influence, as may 
be fuppofed, (confidering the military fpirit of 
the Inftitution) may be traced in more direct 
and regular fteps than any other; and, indeed, 
as long as it lafted, it will be found to have 
been the caufe of confiderable improvements 
in the mode of carrying on war. ,

Exclufive of courage equal to heroic ; of 
patience under hardship; of perfeverance in 
the achievement of the moft adventurous 
undertakings; which all tended to the advan
tage of the knight himfelf; it is well known, 
that he was expected to be accomplifhed in all 
the gentler and more humane virtues of ho
nour, courtefy, fidelity to his word, and kind- 
nefs to the vanquifhed equalities, which tended 
to the advantage of all other men. In the 
practice of thefe, he was educated with, care 
from the age of feven ; he pafled through the 
different gradations of Page and Efquire, (this 
laft again divided into various degrees) before 
he could attain to the fummit of his dignity.. 
Nor was the laft honour conferred, till he had 

5 employed
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employed many hours in devotion/ hi .which? 
he fervently craved the affiftance of the 
Deity, to fulfil the generous objeCts of his 
profeliion. ...

The court and eaftle of every foVereigri and 
greater baron in Europe, was filled with the 
belt hopes of its youth, who were thus pre
paring themfelves for the great talks they had 
undertaken; a cuftom, befides, which en
larged the means* of education, and fupplied 
the want of power, or, want of attention in 
parents to points fo neceuary for the ima 
provement of the world. Hence, when the 
knight, thus formed, fallied forth to fupport 
his part among men, the education he had, 
received naturally taught them to exped a 
greater exertion of duty from him than from 
Others ; and any failure in thefe points was 
therefore more feverely punilhed. {b) Thefe 
circumftances alone, it fhould feem, enfured 
the production and fupport of a vaft body of 
the military all over the world; whofe duty 
was to foften the horrors, as well as to Ihine 
amidft the dangers, of war.

(i) Villaret x. 300.

The



' -The fmajleft attention to the annals of the 
ages we treat of, will point out innumerable 
proofs pf this ; and whatever favagenefs of 
temper a man.might naturally have poffefled, 
the^OiN^OF Honour, and fpirit of knight
hood, had the moll palpable and beneficial , in
fluence degenerating a continual antidote .to 
its conlequences. So early as the middle of 
the tenth century, when the Emperor Henry 

I. introduced tournaments into Germany, 
(which it is well known were the faireft 
graces of ChivalryJ it was ordained that no 
one fhould be admitted to that moft honour
able of all amufements who did not profefs 
Christianity, or who had been.known to 
have been guilty of perjury, treafon, Jlaughter 
in cool bloodi faerilege, or violation of women, (c) 
Certain it is, that from about this and the 
next century (to which the full birth of Chi
valry isy generally afcribed) we are able, not- 
withftanding the barbarities that have -been 
related, to difeover, nearly all over Europe,, a 
change of manners which was evidently forced, 
becaufe other improvements did not keep pace 
with them, and, which may fairly be attributed 
to a chivalrous origin. In a romance, called 

, (c) Heiff. i. 54.
y ol. 11. m
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tlic Wings, near five hundred years old, and 
quoted by M. de Sainte Palaye, (d) the anthor 
allegorically fuppofes the valour of Chivalry 
to be borne up by two wings; without which, 
he fays,, it can never take a lofty or extenfive 
flight. One of them is called Liberality, the 
other Courtefy. Of this latter, he obferves, it 
arifes from Chivalry, as from a fountain ; that 
it comes from God ; and that the knights, 
over whom it flows from head to foot, are its 
exclufive poflTeflfors ; they have the fee fimple 
of all that it waters ; the reft of the world 
hive nothing but the outfide.

To juftify this allegory, we find a variety 
of cafes all through Chriftendom, many of 
which we fh.aH have occafion to advert to in 
the difcuflion of other points. The annals of 
our own country are full of them; nor can 
we help remarking the fudden progrefs of 
mankind to gerferofity, from favagenefs and 
ignorance, in the conduit of William Rufus 
towards many of his enemies, and of the earl of 
Gloucefter towards the captive Stephen. The' 
former of thefe princes, in his politics and ge
neral character, poffeffed all the barbarity of

(it) Mem. fur la Cheval. 1.78.
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the times. As a Icnight, however, he was 
equal to the moft courteous. Being over
thrown in a combat at the fiege of Mount 
St. Michael, and only efcaping by making 
himfelf known, he demanded fternly the name 
of him who had caufed this difgrace, and the 
foldier not fearing to declare it, “ by Luke’s 
“ face,”, faid the king, “ thou (halt be'my 
“ knight, and be erirolled in my checke with a 
“ fee anfwerable to thy worth.” (<?) At ano
ther time, having taken one of the enemy’s 
generals prifoner, and rather deriding him for 
want of Ikill, the general anfwered, that if he 
was once again at liberty, the king fhould 
find he was not a man to be laughed at: upon 
which, “ well liking the confidence ofhis fpirit,” 
fays Speed, he replied, “ Well then I give 
“ thee full liberty;. go thy ways; do what, 
“ in thee lieth; I am the man that ever will 
“ mate thee.” (f)

The fatal battle of Lincoln having reduced 
Stephen king of England to captivity, under 
the power of the earl of Gloucefter, that ac- 
complifhed nobleman, though the ftruggle had 
been for no lefs than a crown, which in for- 

(0 Speed, 439. (/) Id. 440.

. M2
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trier times would have inftantly decided the 
fate ^of a rival when priforier, tre'ated him 
with the greateft humanity, %rhade all per- 
Tons to reproach orinfult him, paid him the 
refpedt due to liis dignity and royal blood, 
and kept him in fafe but gentle confinement, (g) 
Stephen himfelf had alfo jfhewn a ‘great 

'example of courtefy and good faith, under the 
ftrongeft temptations, when he buffered the 
Ertiprefs Matilda, whom he might have 
taken in Arundel caftle, to pafs in fafety to 
Briftol, giving her the earl of Millent as an 

■ efcort and prote&or, an office, adds William
* of Malmfbury, which no true knight could 
ever decline,even towards hisgreatejl enemy. ($)

The fame good principles which dictated 
' to a knight the humane treatment of a van- 
‘ quifhed enemy, forbade him ftill more to at
tack one that was unarmed. In older times, 

, all ranks of men had been confounded in one 
Tndifcriminate maffacre, or reduced to a fern-

• (,§•) Lytteft. I. 207.'
*' (h) Will, ofMalms. 2^ 184. Quem cuilibet* quatnvis
R infeftMmo inimico negarej laudabilium milituui mos ribi^ 

eft* ,
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tude that was general; but it was ben^ajth 
fcuighfc tq attack,mere labourers of the foil* or* 
na«qhjgWfSt who. could do no mifchief; and^ 
fuch, were; the- reprefentations; of Beaumanoir,-' 
a*Rretpn, to Richard; Bembrow, an English 
officers, in *3*5^ -who .• 
country. He told, him. that: fe> valiant ar 
knight ought not to aft fo contrary to the: 
lams of war, and that if he really wifhed; to;. 
deferve his, title, he would; attack nfen only; 
mhfahadi arms in their hands,ft) Thefe re-; 
prefentations. produced a challenge, and; ended 
in the celebrated; combat of Thirty, related 
with much exa&nefs by the hiftorian of Brer 
t^gne-j in which thirty. French, and thirty: 
Engfifh knights,. fought till tfe latter were 
all killed or difabfed, •

*The moft beautiful, examples, however, of 
the courtefy to enemies which was produced 
by CuivAURY, are to be found in the actions 
of Edward in. and of his gallant fon, who 
were the delight and flower of knighthood; 
particularly in the conduct of the former to 
Ribbemont, a French nobleman whom %

If) See D’Argentree’s Hift. of Bretagne} an.

f" M3 had
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had overthrown in combat; and of the lat
ter towards John king of France, after the 
battle of Poi£tiers: both of them are too well 
known to need repetition here, (k) The 
whole life almoft of the Black Prince, was 
pafied in adts of bravery or courtefy. None 
are more charadteriftic than that which gave 
liberty to the celebrated Bertrand duGues- 
celin, the moft renowned knight of his 
time. This general being made prifoner at 
the battle of Navaret, which reftored Peter 
the Cruel to, the throne of Caftile, was con
fined in the cafile of Bordeaux, where the 
council of the prince not unwifely determined' 
to detain him. Generality of foul, however," 
and a jealoufy which fprang from the very 
fpirit of Chivalry, undid in a moment what 
policy had deliberately determined. Albret, 
an. officer of the prince’s, coming to him one 
day, afked him if he would be Offended if he 
informed him of a report that was fpread 
concerning him. Edward telling him that he 
would even confider it as a mark of his affec
tion, Albret replied, “ It is faid of your high-

(i) FroifT. v. i. chs. 151, 152, 16&. See alfo the 
treatment of Sir Adam Gordon, by Ed. L who had perfo
nally engaged him. M. Par. 1002.

i . '■ “ nefej
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nefsv that you refufe.to ranfom Bertrand 
“ Dff Guescelin, as you have done yourr 
“ other prifonersj becaufe you are jealous of 
“ his valour, and are even afraid of him.’y 
“ I afraid of him,!” returned the prince, with 
emotion, “ I am afraid.of no one on earth j” 
and immediately ordered him to be admitted 
to ranfom. (/) The fettlement of this ran
fom alfo will give us a very good picture of 
the manners of the times. Bertrand begged 
the prince- to confider .that he -was- a pQor 
knight, who had nothing but what he had 
gained in the war; and the prince therefore 
told him to name the fum himfelf. “ If I 
“ mull do fo,” fays this accomplished gentle
man, “ I will at leaft -name fomething worthy 
“ a man who has had the honour to command 
“ the king’s armies;” and he named 100,000 
gold florins. Edward refufed fo large a fum ; 
upon which Bertrand fixed upon feventy thou- 
fand, and added he would not abate a farthing. 
This was agreed upon ; liberty was given to 
the Frenchman to go where he would, in 
fearch of the money, upon his parole j and fo

(/) The ftory is told at much length, and with great 
fimplicity, in Froiflart. v. 1, ch. 244. Vie de Bert, du 
Gusfc. p. 137.
' M 4 great
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great'was the efteem for him dven! among’Els? 
enemies, that ChandoS, the mofl redoubt-' 
able of them, offered him his purfe oil this 
■occafion, and the princefs of Wales: hetfelf 
made him a prefent of 30,000 florins- to
wards the fum. (m) Nothing' dan* be a greater* 
proof of the improvement of manners, and 
the influence of Chivafryy than the Whofe 
affair.

The Lord Chandos, Jibove^mentiotied,, was 
the moft accomplifhed of the EngBfh knights; 
and though more than once z determined 
enemy of Bertrand in the held, yet Off other 
occafions he had treated him with remarkable 
courtefy. On his combat with Thomas of 
Canterbury, formerly mentioned, {n) he 
offered him his Own arms, and the belt Of his 
horfes, for the battle, though againft one of 
his own party, which Were thankfffilly ac
cepted ; (0) and at the battle of Ajfray, (in the 
quarrel for Britahtty) when Bertrand Was fur- 
rounded by the Englifh foldiers, he broke 
through the prefs, and commanded them to

(m) Id. Ib. («) CHap IX. '
(0) Vie de Bert. duGuesfc. 33, ,

fave
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faVe his life-, (j?) "When -this general washimfelfi 
mortally w-ounded, fome years afterwards,- hiss 
brother-having ordered-the deaths- of. ail hiss 
prifofterS, in revenge,, he- prevented, the: exe-** 
cution, faying- they had: but done their, duty,? 
and’ that his death ought not to prevent him* 
from dqing juftice to- their valour* (ty) .

In this laft battle alfo it was the courtefy of 
Chivalry which faved the life of Carionnetf, 
the French- commander'. There was among; 
the Englifh, fays the author, a knight,. who*, 
having been formerly the prifoner q£ Cation-* 
net, was rated at fo high a ranfom, that h* 
was totally ruined^ and ever after regarded 
him with mortal- hatred. In the heat of 'ae-. 
tion, Garlonnet fell into the hands of five or 
fix foldiers, who were going to put him to; 
death j but the knight, breaking through, 
them, refcued him from their hands, and 
called out to him j “ I have too much honour* 
“ in the condition; to which you are reduced* 
“ to remember the ill treatment I experienced 
v from you i I might, without fhame, revenge 
i* myfelf, by taking away your life j but J
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w give it you; and though I make you pri- 
“ foner in my turn, I promife you more 
“ kindnefs and eafier terms than I was made 
u to feel when in your poffeffion. (r.)” Such 
traits of noblenefs make us forget all the ex
travagances with which the Inftitution that 
gave them birth was certainly obfcured. -

The French, as it may be fuppofed* were 
not behind-hand- in courtefy; and a circum- 
ftance in the fourteenth century, though tri
vial in itfelf, is particularly demonftrative of 
the change which manners had undergone. 
Although the kings of France and England 
were fuch conftant, arid often fuch perfonal 
enemies, it had been the cuftom for the for
mer, to make a prefent to the latter, of the 
beft wines of France for his table. In 1369, 
Charles V. thought it right to continue 
this cuftom, notwithjianding a rupture between 
the crowns, (j.) In 1475, at the conferences 
©fPicquigny, though Edward IV. was in arms 
at the moment againft Lewis XI. he was 
fupplied in his camp with every thing he 
wanted, from the king’s houfehoid, even to

' (r) Id. Ib. ; (.t) Villaret t.;393.

■ torches
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torches and candles, (t) A more ferious mark 
of confidence and generofity had been lhewn 
by Philip V. to Edward II. in 1319, when 
in the fafe conduct granted to the latter to 
come into France, all thofe whom it con
cerned were commanded to believe him, and 
let him pafs as king of England, upon his bare 
affirmation, (v) In the next century, the 
Talbots, and the Xantrailles, of the 
time, in fome meafure revived the courtefy 
of Chivalry, which the hatred of perpetual 
war had almoft extinguished. Talbot was 
taken at the battle of Patai by Xantrailles, who 
prefenting him to the king, demanded leave 
to give him liberty withdut ranfom, which 
was granted. In the courfe of that eventful 
war, Talbot had a full opportunity of return
ing this courtefy, by becoming in his turn the 
conqueror and the liberator of Xantrailles. (w)

The effeft of this courtefy of knighthood 
upon men’s conduct in war, is alfo exempli
fied by the rules obferved in fixing the quan-

(t) Phil, de Commines. L.4. Ch. 6.
Et lui dix Roys d’Angleterre foit de tous ce creux, 

par fa Ample aflertion. Rym. 3. 825.

(w). Villaret 3. 416,
tuim



turn, of ranfom, Mont/lue, a famous, knight; 
about, the middle of the fifteenth century, 
when the true fpirit of Chivalry had been re
vived in; the world-,, obferves in hjsnonunenr 
taries, that he was, always moderafe in this 
point towards his prifoners, “ Cela eft in- 
“ digne,” fays he,w defies efcprcher jufqu’ap?e 
“ os quand ce font. perfonnes d’honneur qui 
“ portent les armes,” (x\ :

A man, writing in thefe, times, .cannot 
advert to the fad change which, the manners, 
and maxims of war of this Qnpe.gqn.erou§ pep-, 
plehave almoftin amoment undergone, Some, 
future inyeftigator of ©ur fuhjeft will ppj^hly 
in other centuries have it to-remark, that at the 
clofe of the eighteenth century, when the 
Convention-of France had. hoafted. that it had 
got the ftatt of the red.of Europe by 3.Q,o,q 
years in refinement and knowledge, it paifed 
a decree by which every Englifh and Hanove
rian prifoner ftould be put to death. The 
moft horrid of the barbarities, related* in the 
firft fedtion of this chapter, are thus made to 
revive, and to be the proofs of 2poo years 
fuperiour progrefs in improvement. The fu-

(*) Montluc aj> St. Palaye. i, ^6^,
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%ire philofopher will alfo have to bbferve upon 
the generous and dignified return that was 

made to that decree,- and the manner in which 
'thefetum Was received ; and1 if any thing will 
make him fuppofe that the wicked -folly and 
ifijiittice which goveftiedthe iritercourfe of the 
Chfiftiaus and Infidels; fuCh -as we have feen 
% is renovated, it will be the 'reifoning of the 
' reprefentatives of this fuperiottr people, who 
grively aflfert ’ that humanity may be obferve'd 

“between ■ the foldiers of tyrants; but that re
publicans and tyrants being as cppdfite as vice 

1 and virtue, no mercy fhould be fhewn between 
‘ them. A difference in form of government; is 
'thus made to generate, what a difference in 
points of faith had formerly produced ; atfd 
all the horrors of the Crufades are to be re
vived, becaufe the French chufe one conftitu- 

. tion, and the Englifh another. In what is 
‘here remarked, there is neither Occafion, nor 
would it be relevant to enter into any parti
culars of the quarrel, or any perfonal reafon- 
ing concerning the character Of individuals. 
The obfervation might be made by a< difpaf- 
fionate ftranger, five thoufand years hence, if 

’-letters fhould laft fo long. “

5 Courtefy,



Courtefy, however, was by no means the 
only effe£t which Chivalry produced upon 
the laws of the time. Among the foremoft 
of them is to be mentioned that fidelity to 
their words, on which all who had taken the 
oaths of knighthood, peculiarly piqued them- 
felves. A failure in this point entailed eternal 
infamy upon their memory, and drove^ them 
with ignominy from the order; and fo great 
was their refped for an oath, a promife, or a 
vow, that when they lay under any of thefe 
reflritftions, they appeared every where with 
little chains attached to their arms or habits, 
to fhew all the world that they were Jlaves to 
their words: nor were they taken off till their 
promife had been performed, which fome- 
times extended . to a term of four or five 
years, (y.)

We here then behold a palpable means of 
improvement to the Law of Nations, which 
depends fo much, and almoft fo entirely, upon 
good faith, there being no tribunal with any 
power of coercion. Its effect in enforcing the 
ohfervance of ‘Treaties, was indeed vifible ; 
and in the oaths which continued for a long

(> ) Sainte Palaye i. 236, 237. ,
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time to be taken by crowned heads in the way 
of guaranty or ratification, to iwezxby his 
word, and as a true knight, was a common 
cuftora. (z) .

The well-known fentiment of John king 
of France need fcarcely be repeated, that if 
honour and good faith were , driven from all 
the reft of the world, they ought to find an 
afylum in the mouth and in the heart of 
princes. John was one of the moft famous 
knights of his time; and when his fon, the 
Duke of Anjou, had broke his parole, and re
tired from the court of Edward III. he thought 
it incumbent on him, by way of excufe, to put 
himfelf once more in the power of that king, 
and accordingly made a fecond voyage to 
London, where he died, {a}

Nor was the bare fear in a knight to break 
his word, the only reafon which men had to 
expert the performance of it.'

(z) Le duc .de Bretagne jura l’obfer vance du dit Traite^ 
par la foy de fon corps, et co?nme loyal Chevalier^ &c. 
Id. I. 135-

(rf) Villaret, I. 288. et infr. It does not appear, how
ever, that he became a captive, but merely went to excufe 
the fault of his fon. Rapin. 4. 310. et infr.
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The moft fevere, and the moft infamous 

pi.Tnifhm.ents were decreed by Chivalry 
againft ;thofe knights who had fnllied the 
honour of its Inftitutions. Any rone judi
cially convi&ed of this, not only underwent 
the common chaftifement for his offences, 
whatever it was, but . his ignominious bahifh- 
ment from the order he had difgraced, was 
rendered as folemn-and'public as human ce
remonies could make it. He was placed 
upon a fcaffold amid a number of fpedtators; 
his arms were taken from him, broken to- 
preces, and trodden under-foot: the blafonry 
of his fhield was effaced ; and it was dragged, 
rev erfed^ at the tail of a horfe, through the 
•mud. It mtift be obferved, that to reverfe 
the fhicld of a knight, was the common ce
remony to denote his death; and this part of 
the a£t.of degradation was therefore to fhew, 
that when he was d.ilhonoured by. a (breach of 
his word, by cowardice, or any other in
famy, he was considered as dead to knighthood j 

<as a carcafe, to ufe M. Sainte PalayeV ex- 
■preffion, devoid of fentiment.

. Kings, and heralds, afliftedat. this cere
mony. Priefts^i after haying cbaunted the fer- 

1 ’ vice



vice of the dead over them, recited the 108th 
pfalm, which contains imprecations and male
dictions againft Traitors. Three feveral times, 
the King, or the Herald, demanded the name 
of the man whom they were thus difhonour- 
ing. A Pourfurvant pronounced it aloud j 
and the Herald anfwered that it was no longer 
the name of him before their eyes, fince he 
had quitted it to become a Traitor, and a 
breaker of his word. (Deloyal et foi mentie.) 
After this, he took from the Pourfuivant, a 
bafon of hot water, which he poured upon 
the head of the difhonoured knight, to efface 
the facred character which had been conferred 
upon him; and the latter was finally lowered 
down from the fcaffold by cords, was placed 
upon a bier covered with a winding fheet, and 
conducted to the church, where the funeral 
fervice was again folemnly performed over his 
body. It was hardly poflible for human in
vention to have imagined a ceremony more 
terrible, Or more capable of fhaking a mind, 
in which there was left alive the leaft fpark of 
fentiment or feeling. {&)

(b) Vide the whole ceremony in St. Palaye r. 3x6. et 
infr.
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When fuch was the punifhment of a breach - 
of honour in ahnoft all thofe who adted any 
eminent part in the affairs of the world, we 
may readily conceive how much it was cal
culated to produce improvement in its general 
manners, particularly in the laws of war; 
and fuch public infamy, being more efpecially 
defigned for men who were falfe and perjured., 
the dread of incurring that reputation became 
a real fecurity for the contrary.

An Inftrument dated 1364, preferved by 
Du Tillet, where he gives an account of the 
Knights of the Orders, purports to be “ an 
“ obligation made by Meffire Jehan de Grefli, 
“ Captal of Buche, prifoner of war to king 
“ Charles V. to keep the prifon agreed upon, 
« on pain of being confidered as a falfe, badt 
“ and di/loyal knight; a perjured promife breaker; 
“ as a mark of which, his arms were to be 
“ reverfed, and he himfelf purfued through 
“ all the courts of juftice.” (c) In the fame 
fpirit Rene duke of Lorrain, making a league 
againft France in i486, agrees exprefsly in 
his treaty, that if he fails in his engagements

(c) Du Tillet. Recueil des Rois des Fr. 318.
he



he will be content to fee his arms reverjed and 
dragged at a horfe’s tail, {d) -

It is not at all improbable that the cuftom 
of giving liberty upon parole (a very con- 
fiderable advance) arofe entirely out of Chi- 
valy. Courtefy and good faith being fo great 
a part of the duty of a knight, they induced 
him on one fide to grant liberty to a prifoner 
upon promife either not to ferve againft him 
till he had ranfomed himfelf, or to return to 
his prifon when called upon; and on the 
other hand, when he himfelf was taken, they 
procured the moft fcrupulous adherence to 
whatever engagements he made.

Of this there are a vaft variety of examples; 
fome of them not incurious, and all of them 
demonftrative of amended manners. Wa- 

lerand, Count of Saint Pol, of the im
perial houfe of Luxembourg, being taken by 
the Englifh, all ranfom was refufed for him j 
neverthelefs he was allowed liberty on his 
word not to efcape, and formed one of all 
the parties at the Court of Edward HI.

(d) Gamier. Hift. de Fr. 2. 245.

N 2
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where he married Matilda Courteney, a prirt- 
cefs of the Mood, who at length obtained his 
liberty, (e) Thomas Percy, an Englifh knight,, 
taken in the fame war by the French, was 
allowed liberty to go in fearch of his ranfom, 
and took an oath between the hands of four 
other knights that he would be bound to re
turn, and fight ‘with them all Jour at once, if 
he did not fulfil his promife. (f) We have 
feen the liberty given by the Prince of Wales 
to Du Guescelin for the fame purpofe, and 
that illuftrious General bad often himfelf 
fhewn a like courtefy to his prffoners, (trail
ing to the known honour of Chivalry,) par
ticularly in the cafe of TrouiTel; to whom he 
accorded, in compliance with a cuftom which 
feems to have been general, (g) the fpace of 
a year, in which to procure his ranfom or re
turn to prifon. (h)

During this interval, no one of courfe could; 
carry arms againft the party wfaofe prifoner 
he was; and even though hoftages were taken 
for his appearance, the few remained the

(e) Froifc v. 2. (/) Id. Ib.
(^) See Chap. IXr (A) Vie de du. Guelc. 28,29.

. feme;
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fame. Charles of Blois, in 1351, when al
lowed his parole to feek his ranfom, left his 
fons in England as hoftages for his return, 
“ Sans toute fois,” fays an old author, “ quit 
“fe pujl armer avant que d'avoir paye le prix 
u dont on efioit convents(i) In the war how
ever of Caftile, in which the Black Prince 
engaged only as Auxiliary, I find a circum- 
ftance which forms a kind of Cafe in the 
annals of war. The Marfhal d’Aridreghem 
had been taken by that Prince, and liberated 
on his parole till he paid his ranfom. His 
captor being at peace with all the world, the 
Marfhal entered into the fervice of Henry 
the new king of Caftile, and was once more 
taken by Edward at the famous battle of Navaret. 
The Prince reproached him with breach of 
his word, for bearing arms againft him before 
he had difcharged his ranfom, which he faid 
was contrary to all the rules and laws of ho
nour, and gave him a right to put him to 
death. The Marfhal replied that he had not 
broken his word, fjnce he had taken arms 
only againft Don Pedro the enemy of Henry, 
and not againft him, the Prince of Wales.

(/) Viede du Guefc, 14,

N 3 The



The matter was referred to the judgment of 
twelve knights, who after having taken cog
nizance of the affair, acquitted d’Andreg- 
hem. (£) It is not here the place to examine 
whether this conduct of the Marfhal was 
ftri£tly according to the rules of war, as 
praftifed in the prefent day; I mention it 
merely to fhew the growing regularity of the 
times. An antient Vandal, would not have 
been able to comprehend the difpute, and 
would have prevented its neceflity by the in- 
ftant death of his prifoner. Upon this fubjedl 
of parole however there was another very 
remarkable point, which was foirietimes 
pleaded, but I believe never regularly fettled. 
This was the abfolute liberty claimed by the 
enlarged prifoner if his captor happened to 
die before his ranfom was paid. I find it in 
the inftance of the Compte de Richemont, 
who being taken by Henry V, and liberated 
on his parole to return to prifon when called 
upon, is faid to have pleaded that the death 
of that Monarch releafed him from his parole, 
and accordingly refufed to return. (/)

(k) Vie de du Guefc. 132.
(/) D’Argentree Hift, de Bretagne 1422.
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In Italy, a refinement not unfimilar, was 
pra£tifed in the year 1514, in the cafe of 
Gian Pagolo; who having negotiated an ex- 
charige between himfelf and a Spanifh Ge
neral, Bernadin Carvagiale, obtained leave to 
go to Rome upon his parole to return if the 
exchange did not take place. Carvagiale died 
before the exchange, and Pagolo affirmed that 
he was liberated from his promife upon that 
event. (m) Both thefe cafes however appear 
unfupported by others, and are certainly not 
law according to the prefent practice.

This reliance upon each other’s word, from 
refpeft to the honourable Order to which 
they all belonged in common, produced ano
ther advantage to the profeffion of arms, 
which evinces ftill farther the growing con
fidence of men. As in the heat of battle there 
might be much danger of a .prifoner’s being 
refcued ; impediments were thrown in the 
way of giving liberty on parole, and might 
not unfrequently lead to the neceffary death 
of the vanquished. To remedy this, the fol- 
diers of the time in giving their faith added a

(m) Guicciard. ad. an. 1514.

N 4 regular
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regular article or condition, of Refcued or not 
Ref cued; (recoux ou non recoux,) by which 
every difficulty was obviated, and the van- 
quifhed was to remain a captive at all 
events.

We have feveral examples pf this in. 
Froiffart, At the battle of Poidtiers, 'Thomas 
Vercler, an Englifh Knight, being taken by a 
French Efquire, the latter whofe party were 
defeated, juftly feared the lofs of his prey, 
whom he might therefore have deftroyed on 
the fpot. Vercles, however, gave him his 
word that recoux ou non recoux il demuroit fon 
prifonnier. (n) In the following cafe, ftill 
more remarkable, we fee even the capture of 
the captor, and yet fo ftrong an adherence to. 
the promife given, that the obligation remained 
to him though in prifon. The whole affair 
is fo charadteriftic, that it is poffibly worthy 
being mentioned fomewhat at length, and in 
the fimplicity of Froiffart’s own language,

The armies of Scotland and England 
being in each other’s neighbourhood, the 
knights on either fide made fhort excursions,

in) FroilT. v. i. ch. 163.
' In
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In one of thefe, James Lindefey, a Scottifh 
Knight, met with Matthew Kedeman, an 
Englifh one, and a fierce battle enfued, in 
which the former had the advantage. Rede-* 
man, fays Froiffart, called out, “ Melfire 
“ Lindefee je me rends a vous. Voire dit le 
“ Chevalier, (d’Efcoce) recoux ou non recoux. 
“ Je le veuil dit Redeman, vous me ferez 
“ bonne compagnie,” The terms were agreed 
upon, and Redeman continued—“ Quelle 
“ chofe youlez vous que je face ? Votre pri- 
“ fonnier je fuis, vous m’avez conquis. Et 
“ quelle chofe voulez vous que je vous face, 
“ refpondit Meflire Jacques. Je retourne- 
“ roye volontiers, dit Meflire Matthiew, a 

Neufchaftel, et dedans quinze jours, je me 
“ retrajray vers yous en Efcoce, la, ou il voua 
*e plaira m’afligner journee. Je le vueil, dit 
“ Lindefee; vous ferez par votre foy dedans, 
“ trois femaines en la ville de Haindebourg, 
“ (Edinburgh.) Tout ce luy covenan^a et 
** jura Meflire Matthiew Redeman.” (o) After 
this agreement the Knights feparated, the one 
to Newcaftle, the other to continue his excur- 
tion j but prefently Lindefey falling in with

(o) Frqifl! v. 3. ch. 2528.
the
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the bifhop of Durham’s troops, was himfelf 
made prifoner and conducted to Newcaftle, 
where he found Redeman, who acknowledged 
himfelf ftill his prifoner, and they agreed to 
be exchanged one againft the Other, (p)

I fear to multiply examples, but the fol
lowing, in the fame author, is alfo too pointed 
to be palled over. The Duke of Gueldres 
being on his way into Pruflia through Ger
many, was fet upon in the road, and himfelf* 
with all his attendants, taken prifoners. The 
whole gave their faith to the different perfons 
who took them, and the Duke to a fimple 
Efquire called Arvrant, (q) The Grand 
mafter of Pruflia hearing of this difafter, re- 
folved to refcue the prifoners, and fet out 
with a large company for the city where they 
were confined. The captor of the Duke 
being thus threatened, and fearing left he 
fhould not be able to defend the city, re- 
folved to abandon it; but firft fent for his 
prifoner and befpoke him in the following 
terms. “ Duke of Gueldres; you are my

(p) Froiff. ch, 129.
(q) Luy fian^a prifon, par foy^ obligation et ferment, &c.

' “ prifoner



** prifoner, and I am your majler ; you are a 
“ gentleman, and loyal to your word; you 
“ have promifed and fworn by your faith, 
“ that you will follow me into whatfoever 
“ part I fhall go. I know not whether it is 
“ you who have fent for the Grand Mailer 
“ of Pruflia, but he is at our gates, and I 
“ fhall not wait for him. You are at liberty 
“ to flay behind if fuch is your will; but I 
“•fhall carry your faith along with me ; you 
“ fhall follow me to fuch a place ;” (and he 
named a callle in a very difficult and diflant 
country). The Duke fuffered him to depart 
in filence, and accompanied the Grand Mailer 
to his city of Cammifberg ; (probably Koningf- 
herg) where every one wondered at his ad
venture. He afterwards however began to 
reflect that he had not acquitted himfelf with 
loyalty and fidelity towards the Efquire ; (r) 
and refilling every reprefentation which the 
Grand Mailer could make him, even the 
propofal to obtain abfolution from his oath ;) 
he quitted Pruflia, and following his Mailer,
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(r) II ne pouvoit veoir qu’il fifl: loyeaute, & ne facqui- 
taft bien de fa foi.

as
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as he was called, from city to city, arrived 
at laft at the place of his refidence.

The duties of knighthood were enforced 
with more efficacy, and the connection of 
Sovereigns rendered more intimate, in confe- 
quence of feveral other inftitutions of which 
it will now be our bufinefs to treat.

Poffibly there are none of them fo remark
able or curious as that from which fome of 
the moft celebrated antiquaries have derived 
the origin of Chivalry itfelf; I mean what is 
called by Du Cange, Les Adoptions d'Honneur 
en Fils, By thefe, a Knight, or Sovereign, 
was adopted by fome other Knight or Sove
reign as his Son ; his honours, and arms, 
were communicated to him ; and the names 
of father and fon, conftantly preferved be
tween them,

Thefe adoptions however, which were 
purely o/ Gothic original/ were eflentially dif
ferent from the celebrated adoptions of the 
Romans ; inafmuch as they were folely what 
their name imports, adoptions of honour, and

con-



conferred no right upon the fon, to the fuo 
ceflion of his father, (j)

They were therefore In ftri&nefs, rather 
alliances, than adoptions, and being the pure 
effed of goodwill and efteem, muft have 
palpably contributed to extend the connec
tions, and improve the fiiendihips of men.

There were various modes by which they 
were made ; but the chief of them was the 
delivery of arms from the father to his fon, a 
ceremony which is to be derived from very 
high antiquity. In a former Chapter (t) we 
mentioned in the ftory of Alboin, the cuf
tom of the Lombards, by which the fon of* 
the Icing was forbidden to fit at the table of 
his father, till he had received his arms from 
fome foreign prince. To the Lombards, how
ever, the cuftom was not confined, and a vaft 
number of inftances have been colleded, with 
wonderful accuracy and diligence, by Du

INFLUENCE OF CHIVALRY. ‘

(j) C‘es Adoptions n'etoient que par hoimeur* et ne 
donnoient aucune dreit au fils adoptif en la fuccefliondecelui 
qui adoptoitr Du Cange, Differs 22< Sur Joinville, p. 268*

(t) Chap, VIII,
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Cange, by which we difcover it to have been 
prevalent throughout the northern nations.

This delivery of his arms to the future fol- 
dier, by fome prince or ftate eminent for 
fuperiority of charader, was coveted as a 
very high mark of honour and friendfhip, 
as appears plainly in the terms made ufe of 
in defcribing it.

“ Per arma poffe fieri filium grande inter 
gentes conjlat eJJ'e preconium. («)

Dejiderio quoque concordia fad us eft per 
arma filius.

’ 4 '

Ad ampliandum honorem ejus, in arma 
fibi eum filium adoptavit. (u>)

All the accounts alfo, defcribe almoft every 
adoption as having been made inter gentes, et 
more gentium ; and the alliance, which was its 
evident confequence, carried upon the face of 
it, the ftrideft friendfhip.

There were indeed feveral other modes, 
exclufive of the delivery of arms, by which

(«) Cafliodor. L. 4. Ep. 2. 8. Ep. g. ap. Du Cange,
p. 26g.

(w) Jornand. c. 57, ap. eund,
the
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the adoption was made ; as the cutting off a 
lock of hair, or the prefent of a fhirt, to (hew 
that the father and fon were to be as clofely 
united in friendfhip, as the fhirt was in effect 
to the body. There were others that fprang 
from a lefs barbarous imagination; fuch as 
the joining in prayer and the holy facra- 
ments. (x) But the chief was the delivery of 
arms above-mentioned.

When this took place it was called adouber 
Chevalier, and in confequence of the affinity 
between the words adouber, and adopter, the 
conje&ure of Du Cange feems not ill found
ed, that from thefe adoptions it was, that 
Chivarly, or Knighthood arofe. (y)

From the prevalency of the idea of adop
tion, a kind of relationfhip was thought to 
exift between all thofe who had received 
knighthood, or (what is' more agreeable to 
the ceremonial alluded to,) who had been

(x) Id. 272. et infr.
(y) II ne faut pas douter que la Cheyalerie n’ait tire fort 

originede cette efpeczd.'Adoption^ qui fe faifoit paries armes, 
etdela ceremonie, ques’y obfervoit, ou l’on revetoitd’armes 
pour la guerre, celui qui eftoit adopte. Id, p. 270.

armed



armed a knight (arme chevalier) by the^fame 
perfon. The effects of this were more bene- 

• ficial than may at firft be fuppofed, and were 
fo.metimes evident to fenfe. In 1320, Philip 
of Valois, having led an army into Italy to 
the affiftance of the Guelphs, was oppofed, 
and reduced to great ftraights by Gale as 
Visconti, who fupported the party of the 
Gibefins. From his difficulty however he 
was relieved, folely by the circumftance of 

>■ their both having been made knights, in other 
words having been adopted, by the fame per
fon, Charles of Valois ; in conference 
of which alone Galeas is faid to have pro- 
pofed a negotiation, when he might have 
attacked his antagonift with very fuperiour 
forces, (z) .

The reMt alfo of this do&rine was, that 
thofe knights who were Companions of the 
fame Order, (and thus in a more ftri£t alli
ance together, than the mere Eques Aurati, 
or knights bachelors;) could never fight 
againft one another without permiffion of the 
Sovereign, {a) Hence therefore, a new fource

(%) Sainte Palaye, I. 271.

(a) Brantome des duels ap* eund*
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for the extenfion of alliances, and the reftric- 
tion of violence. The cuftom is well known, 
under which particular Sovereigns entered 
into a clofer friendfhip together, by wearing 
each other’s Orders, (as the Garter, the Gol
den Fleece, or the Holy Ghoft,) and even to 
this day, the old language of brethren, and 
Knights Companions, is preferved among all 
thofe who wear the fame Order.

At one time, this adoption may be faid to 
have called forth the true paternal feelings, 
when it faved the life of the Marfhal de Gie, 
who had been condemned to death ; but was 
pardoned by the king of France, in confe- 
qnence, as it is Jlated., of his having conferred 
knighthood upon him. (b)

Even thofe who only afjified at the cere
mony of knighting a perfon, confidered them- 
felves in fome meafure, as connected with 
him ; and hence, according to Saint Palaye, a 
man declined entering the lifts againft another, 
becaufe of the relationfhip between them. 
M II fembla fe regarder comme parrein de

(i) Brantome des duels ap. eund. 1. 272.

Vox. II. O “ fan*
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Lancelot, & ne vouloit point eombattre fort 
“ filleul.” (c) All thefe cuftoms it mull be 
owned, require not only very full proof, but 
the examples of them demand a conftant 
repetition, to warrant any ftrong conclufions 
9$ to their influence. The tenor however of 
the few that ha,ve been quoted, are at lead 
all one way, anti if any effect arofe from 
them at all, that effect mud have evidently 
been to the advantage of civilization.

It bras obferved above, that princes, and; 
men of differerent nations, gave into this 
cuftom; and in after times when various 
other inftitutions had branched out of Chi-, 
valry, they fell upon another mode of adop-. 
tion, which has been preferved ever fince in 
Europe.

The reader is not to be told, that the whole 
law and fcierice of Heraldry, took its rife from-

(c) IcL lb. This however it fliould be obferved is’upon 
the authority of a Romance, which the laft mentioned 
author contends, and not altogether without reafon, is 
equally entitled to attention* as authority for old cuftoms^ 
with many of thofe early poems on which other hiftorical 
difquifitions have been fo often founded,

.. Chival-



CsiVAliRY ; and When armorial bearings 
came to be univerfajy underftood, the adop-. 
tion was made by the communication of the 
fame eoat.* (d) Inftartces Of this j lie fcattered 
Up and dowft the books. In the fifteenth 
century, Ferdinand king ot Arragon, adopted 
the Count of Chimay, a Fleming, by giving 
him the firriame and arms of that kingdom. 
In the next, Charles V. as a mark of his clofe 
alliance with the Elector Palatine, accorded 
him the liberty of wearing the Imperial globe 
upori his arms, {e) The State of Venice, 
granted their arms to Rene d' Argenfony and 
as a remarkable, and honourable proof of the 
fraternity between France and.1 that Republic, 
the Ambaflador of the latter, upon taking 
leave of the Court of the former, was always 
entitled to receive knighthood from the hand 
of the king, (f) a cuftom which remained 
till very lately. The late Duke de Richlieu, 
for having faved Genoa, was created a noble 
of the Republic, and received a grant of its

(d) Du Cange. Gloflarium. voc. Filiolatus & Dillert. 
22. Sur Joinville, p. 275*

(f) PufFend. Introd. a l’Hift. Un. 3. 151.

(/) Amelotde la Houfs. 1. 370.

O 2
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arms to be worn with his own ; (g) and the 
prefent Lord Malmjbury experienced, but a 
few years fince, the moft honourable proofs 
of affe&ion and efteem'from the houfes of 
Brandenburg and Orange, in the permiflion 
to quarter their armorial bearings. (-6)

This cuftom of adoptions, evidently gave 
birth to another, which indeed was nothing 
but a natural confequence of it; for the rela
tions of father and fon, would without much 
refinement, produce that of brothers. The 
cuftom I mean, is that famous inftitution of 
Chivalry^ known by the name of the 
Fraternity of Arms. •

This alfo, as has been well fhewn by our 
guide, Du Cange, is of Scythian original; and 
was wholly unknown to the Romans. (/) It 
produced the very clofeft union, and its forms 
were folemn, fometimes to a degree of 
horror.

(i) Velly 336. (/;) London Gazette.

(/) Difl'ert. 21. Sur Joinvilk, p.260.

4 Various



Various have been the ceremonies which 
have attended the contraction of Alliances, or 
Treaties , of Peace with different nations, (i) 
Among the antient* Scythians, this was done 
by letting one another blood, and drinking 
it, mingled together, as a mark of the clofe 
intimacy they had fworn to preferve ; and 
this horrid, but aweful ceremony, was no 
doubt eafily adopted upon all other occafions 
of fufficient folemnity to demand it. It was 
thus that the particular friendfhips of private 
men were ratified, and when the knights of 
very old times, entered into an alliance of 
arms together, they fometimes fealed it by 
the fame fort of practice,

It chiefly prevailed however, among the 
nations neareft to thofe climates whence it 
was firlt derived ; or thofe that from their 
neighbourhood, were obliged to have much 
intercourfe with them, and confequently to 
adopt many of their cuftoms. Thus Baldwin, 
Earl of Flanders, Emperor of Conftantinople, 
fo low down as the thirteenth century, re-

(£) Vide Diflert. Prelim, to the Corps Diplom, by 
Amel, de la Houflaye.

0 3 proaches
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proaches the Greeks with falling in -faith it j 
“ fpurciffimo gent ilium ritu pro fraterna facie- 
“ tatefanguinibus alternis ebibit is." (/)

When the french alfo were reduced to 
difficulties in the Greek Empire ; they en
tered into a fraternity of arms with the king 
of Cuman, and the knights on either fide, 
after mingling their blood -faith wine, and 
drinking together, called out that they were 
brothers of the blood. “ Chafcun de leur gens, 
“ d'un part et d'autre, fe fiffent faigner, et de 
“ leur fang, Us donnaffent a boire, l'un a V autre, 
“ enfigne defraternite\ difant quils efloientfreres, 
“ et d'un fang; et anji. le convint faire entre nos 
“ gens et les gens d'cieluy Roy ; et meslerent de 
“ leur fang enfemble, avec du vin, et en beu~. 
“ voient Pun a Vautre; et difoient lors, qu ils 
“ efoient freres d'un fang" (»z)

Among nations however that had advanced 
fpmewhat farther in the arts of civilization 
or that had begun to feel the mild influence 
of Chrifianity, more humane modes of en-

(/) Diflert. 21. Sur Joinville. 260,

(«) Joinville Hift. de Saint Louis. 94. Edit, Du Cange, 

5 tering



terrhg into thefe alliances were adopted. 
Thus in the fouthern and weftern parts of 
Europe, they contented themfelves with fend
ing each other prefents of arms; or after the 
manner of the heroes of Homer, with ex
changing thofe they actually wore. They 
took the facrament together, by which they 
fwore to preferve a lading friendfhip, which 
was fometinaes ftill farther confirmed by 

/wearing on their arms ; hence after they had- 
entered into the fraternity, they were called 
Jurati ad arma; and hence, according to 
Du Cange’s conjecture, the Englifh phral'e of 
Sworn Brothers, (n)

INFLUENCE OF CHIVALRY.

Having thus defcribed the manner in which 
the alliance was contracted, I fhall proceed* 
to a detail of the duties which it enjoined ; 
and a! very flight attention to them wilt fuffice 
to {hew, how powerfully they were calculated,' 
by means of their Wide diflemination, to 
produce amendment in the law of nations. 
The afloeiated parties were bound to confider 
one another as brothers, with refpeCt to dll 
operations of war; they were fworn to render

(«) Du Cange ut Sup, ,

; O 4 mutual
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mutual affiftance in all enterprifes; whether 
c>f attack or defence; they promifed eternal 
friendfhip ; they profeffed to have but one 
inter eft; they could have but the fame friends 
and enemies; they wore the fame arms and 
livery in battle, in order that their danger, 
and their fame might be blended together ; (o) 
and the acquifitions which they made, were 
always fhared equally between them. Every 
thing fhort of loyalty to their Sovereign, was 
to yield to their mutual duties} even the 
more facred flame of devotion, with which a 
knight, as is well-known, was fired when 
called upon by the gentle fex, was fuppofed 
to be fubfervient to his duty towards his 
Brother in Arms, and love itfelf was thus 
forced to give vfay to friendftiipu (/)

With refpeCt to foreign States, and knights, 
of different nations, it was with the Frater-, 
nities of Arms, as with the Adoptions ; they 
were contracted all over the world, and fpme-

(0) Id. Ib. & Sainte Palaye. I. 224.
(p) Une Demoifelle ayant en vain reclame la protection 

d’un Chevalier, celui ci fe difculpa en allegueant la nece£- 
fite dans laquelle il s’etoit trouve pour lors, de voler au, 
fecours de fon frere d’armes. Mem. Sur la Cheval. 1. 217^

times
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times when the parties had not even feen one( 
another ; as was the cafe with the king of Ar- 
ragon, and Philip, the good Duke of Bur
gundy^ in 1458. (q) Kings, and other Sove
reigns, and even whole States, entered into 
them ; and by drawing them thus clofely into 
the bonds of intereft and affedtion, founded 
upon the very point of honour; they muft 
have contributed powerfully to polifh the 
rugged manners, and foften the barbarity 
which had fo long prevailed, _

They vifibly interfered with many political 
engagements, Henry de Tranflamare, King 
of Cajlile, requeuing the loan of a confiderable 
fum of money from the Duke of Bourbon, 
Was refufed upon the foie ground of his being 
the enemy of Bouciaijt, the Duke’s Brother 
in Arms. (r) Poffibly, the Duke of Bourbon 
might have been influenced by other com- 
fiderations, and only fell upon this as an 
excufe. From that very cireumftance how
ever, the Inftitution was pf confequence, in 
thus furpilhing him with reafons for refufal,

(f) Monftrelet ad an. 1458,
(r) St. Pal. 1. 230,

' legitimate
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legitimate according to t'he praftice of na
tions. .

Thefe alliances however as has been ob- 
ferved, did not interfere with the duties 
which the knights owed to their Sovereigns. 
"When ever therefore two Brothers in Arms, 
were of different nations, and war broke out 
between them, the alliance was ipfo faSio at 
an end. (y) Neverthelefs it can hardly be 
fuppofed, that its effects fhould immediately 
ceafe. Men who had probably long con
tinued in the clofeft bonds of intimacy; had 
(hared the fame dangers ; and often, poflibly, 
refcued one another from death; could not 
be expected to meet in battle with the fame 
perfonal enmity, with which other warriours 
often engaged. In fuch a cafe, though bound 
to moleft one another in the courfe of a fu- 
periour duty; they would naturally endear 
vour to (often the rigours they were obliged 
to inflidt, and would certainly never extend 
them beyond abfolute neceffity,

In the lif? of Pu Guesoelin by Menard,(/) 
there is an account of the feparation of that

# . / '

(s) Sainte Palaye. i. 239,
'(t) See p, 248.

general,
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general, and Hugh de Calverly, his Brother 
in Arms, upon the breaking out of the Spahilh 
war. Calverly, being an Englilhman, tells 
Du Guefeelin, as a thing of. courfe, that he 
muft part from the alliance, but fpeaks in the 
moil friendly terms of their long com- 
panionfhip. Bertrand waves the fettlement 
of their accounts, which he had propofed; 
tells him that it was right he fhould follow 
his mailerand ends this laft of their amica
ble interviews with a kifs. “ Moult piteufe,” 
adds the author, “ fut la departie.” Such 
men could never afterwards have met one 
another in battle, with more enmity than the 
mere letter of their duty required of them j 
and thus plainly, did this curious and bene
ficial inflitution tend to bring the maxims of 
Europe to a level with the particular Reli- 
ligion and Syftem of MqraHty purfued by its 
nations. Thus, alfo did they come to the par
ticular and humane application of that general 
definition of the Law which we adopted in a 
former chapter, namely, that they enjoin us to 
do one another as much good in peace, and 
as little harm as poffible, in war, confident 
with our mutual interefts. (u)

^u) See Chap. II, p.
We



We have an example of this at the fiege 
of Soiflons in 1414. When Bumonville, the 
commander of the place, was ordered to death 
by the French General; numbers of the lat
ter’s officers interceded for his pardon, and 
offered large fums for him by way of ranfom. 
And this they did, fays an old author, from 
efteem for his valour, and from the remem
brance of the many campaigns they had made 
together in Lombardy and in France, au, ils 
euoient ete amis, at freres d'armes. (w)

When Du Guefeelin alfo, fo often men
tioned, was leaving Bourdeaux in order to 
raife his ranfom, he was offered thirty thou- 
fand livres towards it by his friend Hugh de 
Calverley, who happened to be on the fpot. 
Calverley refted it upon the unfettled account 
which he faid was between them for plunder 
and prifoners, in which he had remained his 
debtor, (at)

There was another point of Chivalry, which
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(w) Chron. de St. Dennis ap St. Palaye* i. 278.

(*) Vie de B. de du Guefc. 131.
muft
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muft have alfo tended much to intro
duce perfonal friendlhips between the war- 
riours of the times. As the knights were 
perpetually palling from one country to ano
ther, in fearch of objects worthy their 
prowefs, and which might give them oppor
tunity to fulfil their oaths ; they were natu
rally thrown more into an intercourfe with 
other nations than they had ever been before. . 
By thefe means, they acquired a mutual 
efteem for one another ; their prejudices were 
by degrees foftened down ; and the perfonal 
ferocity with which their anceftors had ge
nerally plunged into battle, was infenfibly 
worn away. Exclufive of this, by being in 
a foreign land, and often in the midft of 
danger and diftrefs, they were frequently 
under the greateft obligations to perfons 
whom, but for this, they poffibly might have 
been taught to hate. It indeed had a plain 
effect upon the very terms and inftitutions of 
Chivalry ; and whenever thefe military 
wanderers had received marks of hofpitality 
or other kindnefs in diftrefs, they fwore eter
nal friendfhip to their benefactors, profefled 
themfelves to become their grateful knights,

and
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and accordingly were exprefsly called Cheva
liers de Reconnoifance. (y)

Hitherto we have confidered the influence 
of Chivalry, merely as it concerned the con
duct of individuals j we have ftill to examine 
it,- as it affeCted the general. operations of 
States, when they were called into action 
againfl one another. In this, the moil obvious 
feature is the care and regularity with which 
they warned one another of their intention 
to put on the character of Enemy. The old 
Roman punCttlio iru this refpeCty which had 
bgeh totally overlooked among the Scythian 
nations, whofe indiferiminate paffion for 
(laughter deemed it unneceflafy; revived 
with augmented vigour, during the growth of 
Chivalry. It was beneath the honourable en
mity pf a Knight, who was ever fcrupuloufly 
ruminating upon what was expedited of his 
character, to invade an enemy unawares ; he 
fcorned to take advantage of him, even in 
the heat of combat; much lefs could he de
liberately make an attack which all the rules 
of courtefy would have forbidden. When

( y) Mem. fur la Chev. i. 235.

drives



driven-therefore to open war, it wasamecef- 
fary ponfequence to inform his enemy of it, 
and the intention was denounced in the moil 
fbl§mn manner by an officer whofe fundion 
was generally confidered as facred and in
violable. Lienee arofe the: modern Declara
tion t qf-, hy flerqlds and Pourfuivants.; a
ceremony which, it muft be owned, feemed- 
originally to fpring from magnanimity alone, 
without any more refined views of jirjl de
manding reparation, ox the, neceffity of autho-. 
rifing legitimate war. But whatever was the 
motive, the efled was the fame; and the 
world made no final! flight from that abyfs 
of diforder, which had fpread over it during 
the earlier ages, in introducing this neceffity 
for a declaration of war, before hoftilities had 
commenced. .

We have a full example of this, in the war 
between Edward III. and Philip of Valois.. 
The celebrated Walter Manny, in the true 
fpirit of Chivalry, had fworn to the ladies 
that he would he the firft to enter France and 
talke a town.
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The fame fpirit however, forbade him ter 
ftir a ftep, till the numerous negotiations that 
were pending were determined j and a de
claration in form, being at laft fent by the 
Bifhop of Lincoln, he waited, fays Froiflart, 
till he knew, or at leaft guefled, that it had 
been publilhed, and not till then, broke in at 
the head of forty lances, (z)

'Hiefe declarations were made in various 
ways; for the moft part by Heralds, and 
fometimes by letter.

The, declaration of Charles V. againft 
Edward III. is minutely deferibed by Froif- 
fart. It was done by a letter, the bearer of 
which was only a fervant; who upon coming 
into the prefence of the king, fell upon his 
knee, and intreated him to read the contents 
of his packet, which, as he obferved, he 
neither did, nor ought to know.

The king was furprifed at the meflage, and 
more at the letter being borne by a common 
fervant; he fhewed it to his Council; they ex-
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(z) Froiflart, v. r. ch. 37.
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amined every part of it, turned it on every 
fide, and at length, upon obfsrving the Seals 
pronounced it genuine, and gave orders ac
cordingly for the war. (a)

In the declaration of Edward IV. againft 
Lewis XI. we find the very eflence of regu
larity. It was written, fays Commines, in 
fine language and ftyle; and fent by Garter 
King at Arms. It required him in exprefs 
terms, to deliver up the kingdom of France to 
him as his right, in order that he might ref ore 
to the Churchy the Nobles, and the People, their 
antient liberty. In the cafe of refufal, he pro- 
tefted that all the evils of the war would fall 
upon the head of Lewis.

The King received the Herald well; and 
difmified him with a prefent of three hun
dred crowns, and thirty yards of crimfon 
velvet. (b)

In the twelfth chapter, we faw the extent 
and prevalency of private wars under the

(a) Froiflart, 1. ch. 452.

{b) Commines, L. 4. Ch. 5.

VOL. II. P
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Feudal Syjlenty and thefe although carried on 
by mere fubjedts, were however condudted 
with all the formalities that attended the 
more important quarrels of nations. The 
neceffity and form of the declaration were 
points, as it was obferved, univerfally laid 
down; and as the practice of private war, 
was one of the earlieft and mod univerfal in 
Europe, and the ufe of Heralds, and thefe 

folemn declarations, was at its height, as a 
fcience, fome time after the commencement 
of the period before us, it is not improbable 
that this general practice of independent na
tions, arofe out of cu hours firft adopted by 
inferiour vaffals. (c) The feventeenth chap
ter of the Golden Bull, which regulates 
the manner of commencing war among 
the German princes, (d) contains fuch excel
lent principles that the moft civilized States 
might derive improvement from their infpec- 
tion.

“ Eos, fays the law, qui de csetero adver- 
“ l'us aliquos, juftam diffidationis caufam fe 
“ habere fingentes, ipfos in locis ubi domici-

\d) Anno. 1356.

. a Ha
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u lia non obtinent, aut ea communiter non in 
“ habitant, intempejlive diffidant; declaramus 
c* damna quaecumque per incendia, fpolia, 
M vel rapirias diffidatis ipfis, cum honore fuo 
“ inf erre non pojje. '

II. “ Et quia patrocinari non debent alicui 
“ fraus et dolus, prsefenti conftitutione in 
M perpetuum valitura fancimus, diffidationis, 
“ hujufmodi quibus cumque donums aut per- 
“ fonis, cum quibus aliqui fuerunt in focie- 
.** tate, familiaritate, vel honefta quavis ami- 
“ citia converfati, fic faSlas vel fiendas in pof 
w terum non valere; nec licere praetextu dif- 
“ fidationis hujufmodi cujuflibet quempiam 
“ invadi per incendia, fpolia, vel rapinas, nili 
“ diffidationis per tres dies naturales ipfi dijji- 
“ dando perfonaliter, vel in loco quo habitare 
“ confuevit, publice fuerit intimata; polfitque 
“ de intimatione hujufmodi, per tejles idoneas 
“ fieri plena fides. Quifquis fecus quempiam

diffidare vel invadere modo pramiffo prae- 
w fumpferit, infamiam eo ipfo incurrat, ac Ji 
“ nulla diffidatio faSla ejj'et. (e)

INFLUENCE OF CHIVALRY. it *

(e) See the Goldin Bull, Cap. xvii. dc Diffidationibus. 
ap. -Du Mont.
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But of all the cuftoms of war, which drevt 
their origin from the fpirit of Chivalry, no 
one is more remarkable than that noble con
fidence in one another difplayed by enemies, 
in agreeing to meet regularly in battle at a 
particular time and place, fubjedt to particular 
conditions.

. The fame magnanimity which deemed it 
neceffary to warn an enemy by a regular 
declaration againft him, went fo far, after 
hoftilities had commenced, as to tell him the 
frecife hour, and the very fpoty of the intended , 
attack. Sometimes alfo the Chiefs would fly 
Out of the ranks to meet one another. They 
were generally known by their arms, or they j 
themfelves, before the Ihock, difcoyered to j 
each other, their names and reputations for j 
feats of Chivalry, in language and manner 
refembling the heroes of Homer. At the 
battle of the bridge of Luflac, the celebrated 
Ch ANDOS, while in the adt of attacking 
them, accofted St. Julian and Carlonnet, the 
French leaders, in the following terms : “ It 
“ is now a year and a half fince I have fought j 

you, and God be thanked you are now P 
*l 'before me ; we will now fee who is |

■ 4 , “ ftrongeft J.
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“ ftrongeft. in this Country, you, or I; my 
*Lname is John Chandos ; I have heard of 
“ your great feats in arms, and you have here 
“ an . opportunity to prove your reputa- 
“ tion.” (/} 1

Amid,- the numerous battles and fieges 
which every day took place, during the fame 
war of Edward III. againft France; we have 
frequent occafion to obferve this great regu
larity : In 1339, the armies of that prince, 
and Philip, drawing near to one another in 
Picardy; there went, fays the hiftorian, on 
the Wednefday, a herald to the French camp, 
to tell the king that Edward of England 
had halted in the field, and fent to demand 
battle with him, power againft power. King 
Philip willingly accepted the challenge,' fixed 
upon the Friday following, for the combat* 
and the herald returned to the Englifh camp 
well furnifhed with beautiful mantles of fur, 
which had beem given him by the king of 
France and his lords, (g) The fame cere
monies were pradifed, near a century after-

(/) Froiff. v. 1. ch. 276.

FroifT. v. I. ch. 41.
P 3 wards,
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wards, previous to the battle of Agineourt: 
Heralds had come frequently to the king of 
England with offers of battle from the French. 
Henry contented himfelf at firft, with fay
ing that he would not avoid the combat. 
On the 22d of O&ober however, 1415, 
another challenge being fent, he accepted it, 
and made a prefent to Montjoy St. Denis, (&) 
who brought it, of a robe worth two hun
dred crowns. (*) The fame practice occurred 
again, previous to the battle of Verneuil, won 
by the Duke of Bedford in 1424, (k) and the 
famous battle of Flodden Field was fought 
by a like apppintment. Previous to this laft, 
the Earl of Surry, fays Speed, fent Rouge 
Croffeto king James, with proffer of battle, 
to be done upon Friday the month of Septem
ber, (1513)* The herald alfo bore a meffage 
from the Lord Admiral, that he was come in 
perfon to juftify his a'6t againft Andrew Bar
ton, and would abide the laft drop of his 
blood in the vant guard of the field. (/) This

(b) The principal Herald among the French, anfwer- 
ing to our Garter King at Arms.

(/) Villaret. 3. 170.
(i) Monftrelet.
(/) Speed. 767. ...

i Andrew



Andrew Barton had been a famous pirate, and 
while the two nations were at peace, had 
been attacked,' and flain, in a private expedU 
tion of the Admiral, then only Sir Thomas 
Howard, which had been much refented by 
James ; and we have here a frefh inftance o£ 
the manner in which the differences of Indi
viduals entered into and coalefced with pub
lic national quarrels.

There are various other examples of the 
practice we are recording, which as it has 
been fufficiently illuftrated, it would be un- 
neceffary , to mention farther, [in) But we 
cannot quit the point without taking notice 
of a cafe particularly evincive of this fpirit, 
in the celebrated letter of Henry de Hranjla- 
marey to the Black Princey in 1367, when the 
latter was about to enter his kingdom in order 
to reftore Peter the Cruel. “We wonder,” 
fays the Caftilian, “ at the reafon which can 
“ induce a prince of your power, to invade 
“ the poor territory which God has given us, 
“ but as we know you poffefs the favour and

{m) See however Monftrelet. v. 2. ad ann. 1441. when 
the Duke of York challenged Charles VII, to a pitched 
battle, ob the banks of the Qife*

- p 4
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l( fortune of arms, more than any other 
“ prince of your time, and that you therefore 
“ ardently feek the combat; werequeft you 
“ tb point out by what pafs you Mean to enter 
“• our country, and we will meet you there 
** and give you battle. («)” :

' Thefe challenges between whole armies, 
which ended generally in what are called 
■pitched battles, arofe I think evidently from 
that fpirit of the times, which induced men 
id feek perfonal combats or duels, one againft 
the other. The wide prevalency of the cuf- 
tom of Duelling among our anceftors, in judi
cial, as well as military matters, is too well 
known to be difcuffed; and this cuftom 
transfufed itfelf eafily into the quarrels of na
tions. Kings, and Generals, were not un- 
frequently the moft diftinguithed knights of 
their time ; and when they met at the head 
of armies, they were often more willing to 
ihew their perfonal prowefs in the lifts, than 
their powers of generalfhip, in combining 
and managing the force of their troops. ' It 
was befides cuftomary in thofe times, for the

(«) FroilT, v. i. ch. 2^7.

a’i6 influence of chivalry.

perfonal
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perfonal quarrels of* thefe' high characters, to 
bei the foie Jbr: chief quarrel,of the nation? 
they commanded ; and from both thefe caules 
arofe the. cuftdrrt of challenges tofingle com
bat, between; thfe leaders: of arinies, fo qni* 
verlkl. in the pra6:ic^ of thef earlier natiphs. 
Illuftrious inftataces of this, are .prominent M 
the hlftory of the world. One of them, ib 
the eleventh century,' occurs; in the challenge 
of the Emperor Henry IV- to the. Duke of 
Swabia, Upon a report, fpread; by the latter, 
that he meant to affaffinate him; (0) and in 
the twelfth, it is faid that Philip Auguftus 
offered to fettle his differences with Richard I. 
by a combat of five on a fide; a challenge 
which Richard accepted, provided the two 
kings Jhould be of the number, (p) .

When Edward III. challenged the realm 
of France from Philip of Valois; in 
Order, as he faid, to fpare the effufion- of 
Chriftian blood, and the evils, which they 
were bound as much as poffible to prevent, 
from falling on their kingdoms; he propofed 
by a Herald to terminate the difference, either 
by duel, or by a combat of one hundred on

(0) Heiff. 1. 73. (f) Dieeto. 676. 50.

each
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each fide. He addrefTed the cartel fimplyto 
Philip of Valois, without the addition of his 
title of king of France; which made him re
turn, that he was not bound by law to take 
any notice of fuch fort of addrefs 5 neverthe- 
lefs, if Edward would fake the kingdom of 
"England agdinjl that of France he would enter 
the lifts. (q) A fimilar conduct was obferved 
by Henry V. fome little time before the 
battle of Agincourt, who challenged Charles 
VII. to battle, the kingdon to depend upon the 
ijfue of the contejl. (r)

The ufurpation of the father of this laft 
king, produced a challenge, and a regular 
declaration of war from two private noble
men, friends of Richard II. who in the very 
fpirit of knighthood, flood forth as his cham
pions on this occafion. The firft was from 
the Duke of Orleans, who reproached him 
with the death of the king of England, and 
bade him fix upon any place between Four« 
deaux and Angouleme, there to combat with 
a hundred knights of a fide. Henry anfwered 
by giving him the1 lie direct. “ By the

{<%) Tho. Walfing. 149. ; 1

(r) Speed, 642. Rymer, 19. 313. * v
“ honour



“ honour of God, of our Lady, and St* 
“ George,” faid he, “ you lie falfely and foullyi 
** when you fay we have had no pity upon 
“ out late Sovereign.” (j--) The declaration of 
war, was from the Count of Saint Pol, and 
was conceived in language the moft regular 
and precife. He accufes him in diredt terms, 
of the murder of Richard, which (the king 
being his friend and Brother in law) he fays, 
“ he ihould think himfelf worthy of the in- 
“ dignation of the Deity, and of all honour- 
“ able perfons, if he did not revenge.” Where
fore, he continues, “ par ces prefentes, nous 
ufais a favoir, quen toutes maniers que je pou- 
“ vay, je vous nuiray, et tous les dommages, 
“ tant par moi, comme par tries parents, tous les 

M homtnes et fujets, je vdusferay ; foit en terre, 
“ ou en mere. (/)” -
■ ' , /

But the moft celebrated example of this 
kind, appears in the courfe of the quarrel for 
Sicily, between Peter of Arragon, and Charles 
of Anjou, in 1283. The unfortunate Con- 
R addin, whofe ftory has already beeii 
touced upon under another head, («) when

(t) Villaret, 2.410. (/) Monftrelet, v. 1. ch. 13.
(u) Chap. IX. ;
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heafcendedthe fcaffoki at Naples, threw his 
glove airtong the people, arid begged that 
whoever got pofleflion of it, might carry it 
to his Coufin the prince of Arragon. The 
laws of Chivalry, which were thofe of the 
times, gave much confequence to this action, 
unimportant as it would appear in modern 
days; to throw down and take up a glove 
or gauntlet, being confidered as nothing lei’s 
than an offer, and acceptance ; and the Hea
der title ofPeter, received no final! fupport 
from it. (“u) A fierce war broke out between 
the rivals; in the courfe of which, the Arra- 
gpnian being driven into great {traits, with 
his whole army, fent a challenge to Charles, 
to end their difference by a combat of an 
hundred on each fide. The fpirited Ange- 
yin, though at that time fixty-three years of 
age, (' w) made no fcruple to accept the pro- 
pofal ; all general hoftilities. were immediately 
fufpendedi and commiffioners were appointed 
to draw up the conditions, by which if was 
agreed that the vanquilhed, or he who failed 
to come to the field, fhould be efteemed per
jured j falje ; unfaithful; a traitor; eternally

. . - - •. |
fu) Giannone, 19. 2. (w) Burigny, 2.210. |

»
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infamous; unworthy the name and honour of % 
kingy and incapable of all dignity, (x) The 
king of England, -Edward. I, was requefted 
on this occafion to be judge of the lifts, 
which he perfonally declined j he however 
affigned to them a field of combat in the plain 
of BourdOaux, a. neutral territory* and fits 
Senefchal -teas -fent to hold the Court in his 
name. It was in vain that the Pope interpofei 
in this affair, hy (hewing Charles that the 
propofal of the king of Arragon had been 
merely to gain time; by excommunicating 
the latter prince; and threatening even him- 
felf with the faine fate if he proceeded ; The 
honour of Charles w&s pledged, and he would 
for ever have been a ftain to Chivalry had 
he declined a challenge which he had once 
accepted. He therefore appointed his fon, 
regent of his kingdom ; provided his army 
with proper generals ; and repaired to Bour- 
deaux with his hundred knights.

The event of this remarkable affair is not 
without curiofity, and has given occafion for 
much difpute between the Spanifh and French

1 (x) Rymer, 2. 227. 228. 229,

hif-
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hiftorians. It is agreed on all fides however, 
that the king of Arragon repaired alfo to 
Bourdeauxy and appeared before the Senefcbal 
{feme fay in the difguife of a fimple Efqaire) 
the evening previous to the day of combat. 
He here declared that he had certain autho
rity, for fuppofing the king of France, the. 
nephew of Charles, (who it is alfo agreed 
had approached the Englifh frontiers well at
tended,) meant to furprife him; that he there
fore could not go into battle in proper fecu- 
rity, and he thought it right to retire from 
fp hoftile a neighbourhood, leaving in the 
hands of the Senefchal, his cafque, his fword, 
and his lance, as marks of his appearance. 
The matter here ended, and both kings filled 
the world with manifeftoes: thofe of the 
Spaniard,, directed againft the king of France; 
thofe of Charles, reproaching his antagonift 
with cowardice and perfidy, {y)

In the courfe of the fame quarrel, about a 
hundred and fifty years afterwards, another 
challenge enfued between the heads of thefe

(y) For the challenges and articles of combat in this 
affair, fee Rymer, ibid, for other particulars Nangis, Con- 
tin. of Joinville. an. 1283. Velly, 3. 398. etinfr.

rival



rival houfes ; and though differently related 
by the writers of the two parties, there is a 
confiderable proof of regularity in both. One 
account ftates, that Rene duke of Anjou, the 
pretender to the crown, challenged Alphonfo 
king of Arragon to fingle combat,, which was 
at firft refufe4 becaufe their ranks were not 
equal., but was afterwards accepted. The 
ineeting however was prevented by the nobles 
of Rene, on the plea that their interejls being 
concerned, he had, no right to engage without 
their confent.

According to the other relation, the chal
lenge was not to Jingle combat, but to a general 
battle. Alphonfo accepted it, infilled that the 
challenged had the privilege of appointing time 
and place, and fixed upon the plain of Noja, 
where he waited for Rene eight days. On 
the other hand, Rene claimed the right to ap
point time and place as being the challenger, 
and fent to tell Alphonfo that he would attack 
him in his camp. The affair went off upon 
this point; but however it might have been 
determined, the difpute itfelf difcovers a great 
advance in the laws of war.
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As thefe combats moll probably took their 
rife from thepra&ice of duelling in judicial 
matters* it is not unwarrantable to imagine 
that they partook in a great meafure of the 
Ceremonial obferved in the latter. The fol
lowing oath, adminiftered by the Wardens of 
the lifts, is a curious part of it, and well de- 
fcribes the diftruft, and fuperftition of our 
anceftors. “ A de B. ye lhall lay your hand 
** ayen on the holy gofpels, and fwere, that 
u ye lhall have no moo wepnes, or poynts, 
K but tho that been affigned you by the con- 
“ liable and marefchall; that is to wite, gleyve% 
u long fwerd, Jhort fwerd,, and dagger; Nor 
46 no knyfe, fmall ne grete, ne none engine, 
w ne none othir inftrument with poynt. Nor 
** Hone of vertue, nor hearbe of vertue, nor 
“ charme, nor experement, nor none othir 
“ enchauntment by you, nor for you, whereby 
K ye truft the better to overcome C. de D. 
<£ your adverfarie that lhall come ayens you 
u within thefe lifts in his defence.” (z)

In general, the reward of the Yiftor in 
thefe combats, was fomething fubftantial and

(%) Dugdale Orig. Jud. p. 82. See alfo other curious 
particulars from 75 to 86.

fixed
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fixed before hand, exclufive of the honour 
acquired. The ranfom of the vanquifhed, in 
cafe he was left alive, belonged to him of 
courfe 5 and in that cafe alfo his body, as a 
mark of entire fubmiflion, was to be carried 
out of the field as if he had been actually 
(lain, (a) <

In the combat between Du Guefcelin and 
Truflel, a hundred gold florins was flaked to 
be paid by the vanquifhed as a treat for the 
perfons who had charge of the lifts.

In a combat of feven Englifh againft feven 
French knights near Bourdeauxr, in 1402, it 
was ftipulated before hand, that each of the 
vanquifhed fhould pay a diamond ring to the 
viClor. (h)

In the challenges above mentioned, We faw 
whole kingdoms propofed as a flake, to remain

{a) See the particulars of the combat between Du 
Guefcelin and Thomas of Canterbury, where the latter, 
having hi^ life given him, was nevertheiefs borne out of 
the lifts if he was dead. Oeftoit la coutume, adds the 
author, d’emporter ainfi les vaincus, quand leur ennemy, 
leur avoit donne la vie, quoy qu’ils n’euflcnt pas etc 
bleflez. Vie de B. Du Guefc. 35.

(b) Villaret, 2. 441.
Vol. IL Qw with



with the vi&or, and hence I think very prob
ably arofe another cuftom of Chivalry, 
which without doubt has been the founda
tion of fome of our prefent laws of war. It 
was a received practice it feems, when a place 
that was befieged was hard prelfed, to offer 
to furrender, provided no army came to its re
lief within a fixed period; and in cafe it did, 
the befiegers were bound to wait for ity give 
it battle, and the place was to remain with the 
viblor. This point is laid down by M. de 
Sainte Palaye, (r) though contrary to his 
ufual pra&ice, he gives no examples of it. 
I however dilcover one exactly in point, and 
there are a variety of others which approach 
very near it.

In the year 1373, the French preffing the 
fiege of Brefi; the garrifon agreed to fur- 
render, if within fix weeks an Englijh army did, 
not arrive, firong enough to meet them in the 

fields and give them battle.

The fuccouring army was alfo bound, not 
to throw any relief into the place, until they had 
actually waited the ijfue of the combat; and

(c) Mem. fur la Cheval. r. 196.
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hoftages were given for the performance of 
the whole. Within the time,, theJE,Altl of 
Salisbury arrived with a large fleet, but 
few foldiers; and the French- General, Ptl 
Guescelin, who lay encamped in expecta
tion of his arrival, fent to him to give battle 
according to the agreement. The affair forms 
a cafe in the laws of the times. Salisbury 
remained feven days within ftrong intrencfy- 
ments, without fuccouring the town, or at
tacking the French; but on the feventh, he 
fent to tell Du Guefcelin, that he muft fight 
that very day, or the next he would throw 
in the promifed fuccours. The Conftable ac
cepted the challenge, but Salisbury then 
pleaded that his men were chiefly Sailors, and 
that he wanted Cavalry, with which he even 
required his enemy to furnifh him ; at all 
events protefting that as he had none, he 
would not ftir from his intrenchments, which 
the other was bound to attack or give back 
the hoftages. Neither the one nor the other 
was done; and great debates arofe upon this 
in the Englifh camp; one party contending 
that if they did not go out to give battle, 
they coy Id not, according to the conditions, 

Q^2 relieve
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relieve the town; (d) the other affirming 
that it was fufficient they were upon the fpot, 
and ready for action ; that the field of battle 
was not ftated ; and that every good general 
endeavoured as much as poffible to chufe his 
Own ground. This laft opinion carried it, 
and the place was fuccoured at the expiration 
of the time. On the other hand the French 
contended, that the words to give battle, 
meant an offenfive operation, and not the 
defence of intrenchments; that Salisbury 
was bound to attack them, and not wait for 
the attack himfelf; and as the town was re
lieved, contrary, as they faid, to the Treaty, 
they marched off the field without parting 
with their hoftages. (e) The affair is not 
without its difficulty, but which ever way 
it might have been fettled, to be able to ftart 
fuch difficulties difcovers a pointed advance 
in laws of war confidered as a Science. 
During the fame war, feveral other fieges

(d) It is to be obferved that the Englifh being all along 
matters of the Sea^ could have fuccoured the town when 
they pleafedj and ^rere only reftrained by the laws of their 
agreement.

(*) Vie de Bert. Du Guefc* 243, 244, 245. ®

exhibited f
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exhibited the fame fort of practice, as that of 
Derval, (f) where the conditions not being 
fulfilled, the hoftages were put to death ; and 
of MoiJJ'ac, where no relieving army appear
ing, the place was furrendered. (g) The cuf- 
tom appears feveral times afterwards, and in
deed is well known in the annals of modern 
war. At the famous fiege of Harfleur in 
1415, the foldiers taken, were allowed their 
liberty, upon promife to repair to Calais as 
prifoners, provided the king was not overtaken 
in his march thither and defeated by a hofiite 
army ; (h) and the people of Bourdeaux being 
much reduced in 1451, a regular treaty was 
drawn up for the furrender of the whole of 
Guienne, in cafe the king of 'England did not, 
within a certain time, fend an army fujficient to 
protest the town, to give battle, and to defeat 
the French. In confequence of this the French 
army on the appointed day prefented them- 
felves before the walls; proclamation was 
made feveral times by the Inhabitants^ fum- 
moning the Englijh to afijl them 5 and at fun 
fet, none appearing, the French retired within

(/) See Chap. IX. (g) FroilT. v, ch. yio.
(b) Villaret.

Q3 their



thir camp, and the capitulation was executed 
the next day. (/)
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Such is the pointed regularity and im
provement which the Law of Nations receiv
ed, from the celebrated inftitutions of Chi
valry. Inftitutions which have long gone 
by, and faded before the general improve
ment of manners which time has brought on. 
In the ages however when they ftourifhed, 
they were of effential confequence to the well
being of the world, and as far as they went, 
fupplied the place of philofophy itfelf.

(/) Villaret, 4. 247, 249. The- words of the proclama
tion were, Secours de ceux d'Angleterrj, pour xceux de 
Bourdeaux.

CHAP.
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CHAP. XV.

OF THE INFLUENCE OF TREATIES AND CONVENTIONS.

Th E Feudal System, though it intro

duced a more regular order of things, can 
fcarcely be faid to have improved the Law of 
Nations. Christianity, as we have feen, 
did both good and harm ; the former, while 
its precepts were properly enforced ; the latter, 
when they were corrupted by an ambitious 
Church. Chivalry tended in the moft 
direct manner to amend it; and at length by 
Treaties and pofitive Conventions, Na
tions were habituated to attend to it, with 
that minutenefs of inveftigation which ap
proached to Science. It is of thefe laft that 
we have now to treat, and though the mate
rials which the earlier ages afforded, are bar
ren in comparifon with thofe of later times, 
the enquiry will not be altogether ungrate
ful.

By Treaties and Conventions, I do not mean 
merely thofe Agreements which men fell upon, 

0^.4 ia
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in order to bring about a ceffation from War; 
but all thofe Deeds, (whatever they were,) 
by which fome uncertainty was put out of 
doubt; fome contingent difficulty fmoothed 
away ; and the natural rights of mankind not 
unfrequently trenched upon, in order the 
better to enjoy thofe that remained. This 
had long been adopted by what was called 
the municipal law, and fociety was yet young 
liyhen it was widely difleminated. Yet the 
Law of Nations, as we have feen, had gone 
on long before the Sovereignties of the world 
had thoughts of fixing, by folemn Convention, 
any part of the uncertainty of the ftate of na
ture, in which they were fuppofed to con
tinue,

As however the Individuals of a particular 
Society, for- its better fupport, made daily in- 
vafions upon the law of nature by confent; fo 
the States of the world found they could up
hold the kind of Society which they obferved 
among one another much better, by confent- 
ing to things which by the law of nature 
would at leaft have been left doubtful.



Amid the barbarous eruptions, and during 
thofe violent throes which gave birth to the 
prefent States of Europe; ferocity, and the 
right of the ftrongeft were fo predominant in 
all operations, that men were extremely 
irregular even in the favage cuftoms which 
governed them. They thought very little 
indeed, of proceeding upon arty fixed rules, 
and ftill lefs of the refinements which are 
generally their attendants. Some fort of 
agreements no doubt they had, for the better 
conduct perhaps of their military operations ; 
and when exhaufted in their endeavours to 
deftroy one another, they might be made to 
comprehend the nature of a Peace, or rather 
of a Truce. But of the utility of thofe con
ditions which were to decide upon future 
conduct, or which admitted of any nicety in 
their conftruCtion, they feem never to have 
been aware.

It was referved for the ages before us, to 
witnefs the birth of thofe complicated in- 
terefts, in confequence of the growing con
nections and the Conventions of States, the 
knowledge of which it required no little atteri-

*ios
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tion to obtain, and which in later times com- 
pofe that extenfive and interefting Science 
called the Droit Public. Even in, this 
period, the difficulty of fettling a number of 
contending rights among violent and unen
lightened men was fo great, that they were 
generally induced to content themfelves with 
mere ’truces, and nothing therefore is more 
common through all the hiftories, than the 
expiration or the renewal of the Truce; by this 
the contracting States agreed to quit the cha
racter of enemies, though they could not 
become friends, and fo hard was fpmetimes 
the talk of finally fettling an intricate conteft, 
that a truce was actually once entered into 
by Lewis XI. and Edward IV. to con
tinue in force one hundred years after their 
deaths. (a)

We have already remarked, (b) that the 
periods previous to the eleventh century, had 
witnefled few written Conventions, except fuch 
as relate to ecclefiaftical matters. But th,e

(a) The Treaty is in Fred. Leonard, tom. i. 217.
(b) Chap* VIII. ad. fin.

clofer
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elofer intimacy of States after thatt sera, the 
caufes of which we have juft been contem
plating, not only added to the mumber of 
their 'Treaties, buf produced much variety in 
their nature and quality. Accordingly, from 
the eleventh century we have occafion to 
obferve, a number of Treaties (and thofe per
petually increafing) relative to the marriage 
of Princes ; the exchange, or fale, or other 
fettlements, of their dominions ; the terms of 
their alliances; fuffrages for the Emperor; 
or leagues for mutual defence." The connec
tions of Society were extended, and the bufi- 
nefs of Europe began to thicken, as the labo
rious volumes of an infinite number of 
Fadera bear ample witnefs.

By thefe, the nations that were emerging 
from the groffnefs of ignorance, became ac
quainted with other modes, than the favage 
one of war, by which to alienate, or exchange 
the Sovereignties and- dominions which they 
legally poffeffed. By thefe, they acquired a 
juft power of taking part in one another’s 
affairs, founded on rights, different from the 
brutal one of the ftrongeft, which ha& hitherto 

1 governed
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governed them: By thefe, alfo, nations far 
diftant, were introduced into a friendly inter- 
courfe together; mutual prejudices began to 
give 'way; the ruggednefs of one fet of man
ners participated of the poliflh of another; 
Commerce was extended; and even new 
States arofe peaceably out of old ones, cer
tainly without extermination, and almoft 
without blood.

Hence the compiler of the Traites de Paix 
from the Peace of Fervins to that of Nimeguen> 
has by no means been ample enough when 
he divides all Treaties under four heads, 
namely, thofe of Peace, of Truce, of Con

federation, and of Commerce, (c) The 
whole hiftory of Europe, and particularly the 
view we have taken of it, demonftrates that the 
conventions of men have a much broader 
foundation to build upon, and it will be the 
object of the following divifions to prove the 
truth of the obfervation.

I,am well aware that it may be queftioned 
in this place, how far the particular rights 
conferred or taken away by 1Treaty, are the

(f) In Praf. 2,
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refult ofthe Law of Nations. That law, it 
may be faid, permits us to. agree upon cer
tain points by Treaty, which points, when 
agreed upon, become legal by that 'Treatyy 
and not by a general Law of' Nations; fo that 
accurately fpeaking, all that' the latter amounts 
to on the fubjedt is, the one general propor
tion, that we piay determine upon certain things 
by agreement.

All this is incontrovertible; but there is 
ftill fomething left for the law to do, with 
refpedt to what lhall form the fubjeSt matter 
for Convention to work upon. For though it 
may leave a vail number of points at the abfo- 
lute difcretion, or even caprice, of Convention; 
it by no means goes fo far as to fay, that any 
thing which the heart of man can devife (hall 
be legal, becaufe it is determined upon by previ 
ous Injlitution. We have feen that the Chrif- 
tian morality, is the true foundation of the 
Chriftian Law of Nations; however ftrong 
therefore men may chufe to render any point 
they may have in view by Injlitution, it is 
not the lefs unlawful, if contrary to the prin
ciples of the Chriftian morality.

TREATIES AND CONVENTIONS. 237
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for example, if one nation fha.ll publiih 
before hand to the world, by a folemn deed, 
or vote, or by fome other public Inftitute, 
that henceforward it will propofe to itfelf for 
the prime object of its politics, to raife com
motions among all its neighbours, or to de- 
ftroy all the exifting Governments in the 
world, becaufe they think their Conftitution's 
are not founded in freedom: This folemn deed, 
or vote, or public Inftitute, is not on that ac
count legitimate according to the Law of Na
tions, at leaf among thofe who purfue the 
Chriftian morality. If the nation however 
thus publifhing fuch a deed, does not purfue 
the Chriftian morality ; or quits it after hav
ing purfued it; or votes it a forgery ; then it 
may indeed conceive its condudl to be lawful, 
according to a law of nations of its own, 
though at the expence of being driven from 
the pale of thofe nations who purfue a dif
ferent one.' Such has been the conduct of 
the French Republic.

' On the other hand, if any two nations, 
profefling ftill to abide by the Chriftian 
morality, enter into a Treaty together to do 
that whith is abfolutely contrary to the laws by

which
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which they profefs to be governed: Such an 
object though ftipulated for by Treaty, is 
equally unlawful with the other. If there
fore they agree by 'Treaty to annihilate, or 
fwallow up a particular State that has not 
offended them, merely becaufe the conqueft 
of that State is convenient for them; no one 
can fay that fuch an object is lawful becaufe 
fandiioned by Treaty. Such has been the con- 
dud of Ruffia and Pruffia. (d)

We fee then how the points ftipulated for 
by Conventions are dependent upon the Law 
of Nations ; _ Not becaufe the Law aflerts that 
particular things are legitimate which are 
only rendered fo by Injlitution; but becaufe 
it can lay its finger upon what fhall not be 
legitimate, (e) In this refped therefore it 
bears a clofe refemblance to municipal law.

(d) Towards Poland.
(*) Item faedera pads et Induciarum poflunt fub hoc capite 

collocari; non quatenus fervanda funt poftquam funt fadta, 
hoc enim potius pertinet ad Jus Naturale, fed quatenus 
admittenda funt et non neganda, quando debito modo et 
rationabiliter petuntur : hoc enim licet fit valde. confenta- 
neum rationi naturali, tamen ufu ipfo, etJuRE Gentium 
videtur magis formatum, et fub majori efle obligatione. ' 

Suarez de Leg. ac Deo Legiflat. L. 2. C. 19. S. 8.
The



The latter cannot determine that an Indi
vidual owes a particular duty to another indivi
dual, which has not before been prefcribed ; 
until it is pleaded that he does fo by exprefs 
convention, or deed. It can point out how
ever what an individual fhall never owe to 
another, in fpite of all the Conventions in the 
world. A contract from A. to fell a certain 
commodity to B. is binding.—A contract 
from A. to pay fo much money to B. pro
vided he kill the king* can never bind.

' > \ ’
We proceed then to confxder the effect

which Convention has had upon the law be
fore us, in conferring certain rights upon 
men which they would not have had by mere 
natural law. And firft of its effect on the 
peaceable alienation or other change of Sove
reignty and Dominion*

This was brought about, exclufive of the 
right of Conqueft, by Treaties of Marriage; of 
Sale or Exchange, by Renunciation; by Be- 
quejl; by Gift; by Treaties of Protection, or 
what was called an Unequal Alliance; and by 
Treaties of Confederation.
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OF TREATIES OF MARRIAGE.

AMONG the nations of Antiquity, and 
the Infidel people of modern times, the effedt 
of marriage upon the political condudt of 
States was very fmall. The form of govern
ment which prevailed 'in the Republics of 
Greece and Rome did not admit of any per

form,l rights of fovereignty ; and even after the 
eftablifhment of the Emperors, there are no 
inftances of the annexation of any dominion 
to their female progeny. Among the Maho
metan nations the well known contempt in 
which their women were held, even by their 
religion, was a ftill greater bar to this fort 
of Conftitution. The German and Scythian 
nations however, amply repaid to the fex, 
the injuftice which they had fuftained from 
others; and by far the greater number of 
them admitted females to almoft equal rights, 
in this refpedt, with their brothers and huf- 
bands. But as the hufband became the ad- 
miniftrator of his wife’s power during her 
life, and the children fucceeded of courfe to 
the enjoyment of their inheritance, this law 
of the Weftern nations, became an obvious 

Vol. II. R . channe
1
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channel for the transfer of dominion ; and 
different States were thus united into one 
great Empire, or one Empire was fplit into 
different States, by means the moft regular 
and peaceable, and nearly peculiar to 
Europe.

The reader’s own obfervation will have 
pointed out to him a variety of inftantces of 
this, throughout the kingdoms of the north 
and weft. The vaft power of the Englifh in 
France; their fovereignty over almoft the 
whole weftern coaft of that country, and the 
claims of Edward III. and Henry V. to 
the crown itfelf, arofe from the marriages of 
different branches of their royal family with 
different powerful heirelfes. (J) The union 
of the two kingdoms of Britain ; the aggran- 
difement of the Houfe of Auftria in Flan
ders ; (g) and the refumption of many of the 
greateft fiefs by the crown of France, ( h ) by

(f) As the marriage of Henry II. with Eleanor of Gui- 
enne; of Geoffry with Conftance of Bretagne ; of Edward 
II. with Ifabel, and a variety of others.

( g ) By the marriage of Maximilian with the heirefs 
of Burgundy,

(h) Particularly by the marriage of Charles VIII. with 
Anne of Bretagne.

' which
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which aldne it was rendered truly formidable, 
all flowed from the fame fource.

The little kingdom of Navarre difcovers 
to us many of thefe revolutions. At one 
time it flood Angle among the ftates of the 
world ; at another, it was annexed to France 
in the perfon of Lewis Hutin, by the mar
riage Of its heirefs with his father. Upon 
the failure of his male ifliie, it was agreed 
by Treaty, that the right to it fhould re
main as it were in abeyance, till it was 
feen whether his fucceflors, Philip and 
Charles, fhould have fons ; which contin
gency not happening, it paffed, feveral years 
afterwards, into the family of Evreux, the 
head of which had married the heirefs, and 
was held with the county of Evreux for many 
years. It afterwards paffed again, by one 
marriage, into the family of Albret, (the 
county being feparated from it,) and thence, 
by another, into that of Bourbon, by which 
it became again united to’ the crown of 
France.

In Germany, the fingle duchy of Aujlria 
extended itfelf into an immenfe dominion, by 

R 2 the
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the acquifition of Spain, Bohemia, and Hun
gary. (/) In Spain, twelve independent 
communities coalefeed into one. In Italy, a 
variety of ftates augmented the power of 
others* as the fortune of the houfes of Sua- 
hia, of Anjou, of Arragon, or of France, could 
prevail ; and all thefe revolutions, and: the 
legitimate aflertion of rights and claims, which 
arofe, in eonfequence, among the powers of 
Europe, fprang folely or chiefly from the 
-prevalency of this part of their Law of Na
tions.

The kingdom of France alone, by the wif- 
dom of the Salic law, efcaped difmember- 
ment ; and it is really wonderful to confider 
ho w much this mode of alienating dominion 
operated upon the politics- and interefts of the 
world, tire leading features of which were 
aimoft entirely formed by it. The long 
wars of France and England, the perpetual 
jealoufies of the Houfes of Auftria and Bour
bon, and the great quarrel for Naples and

(./) Puffend. Introd.'a l’hift. 5.251, 423, 424.

Sicily,
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Sicily,, which fo long divided the fouthefn 
nations, may be abfolutely traced to it. (y’J -

* But when marriage was thus made the in- 
ftrument of changes fo immenfe in the Jus 
Publicum of Europe, we may fuppofe that 
there were a variety of points to regulate, be
fore they were allowed to take place. The 
numerous contingencies to which they might 
give birth ; the. diyerfity of claims which 
many Powers might have, if left unfettled ; 
the difficulties which the municipal laws of a 
ftate might throw in the way of • the law of 
nature ; ail thefe it was neceffary to arrange, 
before fteps of fuch importance could be 
taken: it could not be left to chance, or to 
verbal agreements, or to uncertain cuftomsj|

(/) By the marriage of the Emperor Henry VI, with the 
heirefs of the Norman family, in the twelfth century, thofe la^ 
ter kingdoms paffed into that of Suabia; by which, fays Vol-. 
taire, twenty provinces were fubje&ed to Sovereigns,whom 
nature had placed three hundred leagues off them, andwhdfe 
quarrels in fupport of them prove the wifdorn of the Salfc 
Jaw. From the houfe of Suabia they paffed into that of 
Arragm, whence may be derived the foundation of all jtbo. 
yvars between Ferdinand the Catholic, and Lewis XIL. 
Charles T, and Francis I. and partly therefore of the 
hatred which has perpetually fubfifted ftnce between the 
flench and Spanish nations.

R 3 and
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and this arrangement, therefore, it was the 
peculiar bufinefs of ’Treaties and Conventions 
to form. “ Quum in dubium venit,” (fays 
the treaty of marriage between John of Eng
land and the eldeft daughter of Humbert 
Count of Savoy,) “ quod a memoria recedit, 
“ repertum eft*in rei geftse teftimonium, per
M hennis refcripti remedium.” (<£)

The Treaty goes on to veil in John the 
whole of the Count’s territories, in cafe no 
fon is born of the marriage; but if there is a 
fon, it veils them in him, and gives to John 
only the county of Rotifillon. If the eldeft 
daughter dies before marriage, John is bound 
to efpoufe the fecond ; and if he marries the 
eldeft, the fecond is not to be betrothed 
without the confent of his father, Henry II. 
until the firft marriage has been confummated. 
The Treaty is ratified and figned by forty-nine 
nobles on the part of the Count, who fwear 
that in cafe he recedes from it, they will, 
either with or without fummons, furrender 
themfelves as hoftages to the king of Eng
land.

346

(£) Rymer’s Faed. 1. 33.

The



The preamble to the treaty of marriage be
tween William king of Sicily, and Jane, 
daughter of the fame king Henry, in 1178, 
fets forth that the former is urged to it from_ 
the conviction of the great bond of union 
marriage is calculated to produce between 
men. “ Rerum foedus et concordiam, huma- 
“ narum, inter cetera pacis bona, ligat fortius 
“ et aftringit, vinculum conjugate,” &c. (/)

In 1193, the marriage of Philip, fon of 
Baldwin Count of Flanders, with the daughter 
of Peter Count of Nevers, was made the in- 
ftrument of the peace between thofe two fove- 
reigns, and of the transfer of the territories 
that had been the caufe of their contejl. If 
Philip died before confummation, the treaty 
for the dowry was ftill to continue; and 
Henry, another fon of Baldwin, was to 
marry the lady. (m) .

In 1210, John king of England wilhing to 
form an alliance with Alexander of Scotland, 
agrees to give him his eldeft filler, Jane, in

( /) Rymer’s Fad. 1. 92.

(m) Pierre Oudergueft. ch. 191. ap. Rec. des 
Traites. 1. 36. ,

• * R 4 marriage,
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marriage, by a particular time ; and in cafe 
he is not able to do that, (fhe being detained 
abroad) he binds himfelf to give his youngeft 
lifter, Ifabel, within fifteen days after tie 
expiration of the time. (»)

In 1493, Charles VIII. of France, 
wifhing to unite Britanny effectually to the 
crown, refolved to marry the heirefs of its 
laft duke Francis, which, partly by means of 
his fuccefs in war, and partly through the 
influence he had with her chief counfellors> 
he effected. It is remarkable that both him
felf and the young dutchefs were already be
trothed toothers; Charles to Margaret, 
daughter of Maximilian ; and Ann, to 
Maximilian himfelf. Neyerthelefs, thofe 
difficulties were got over : Margaret was ab- 
folutely fent back; and her portion, which, 
according to the treaty, would have veiled in 
Charles feyeral important places in Artoisy 
was returned, after fhe had continued ten 
years at the court (of France for edpca-; 
tion. (0 )

( n ) Rymer, 1. 240.

(?) Commines. L. 7. Ch. 4.



In thefe/ examples, (and more are not 
quoted from their known multiplicity all 
over Europe,) we fee of what importance 
the marriage of fovereigns had grown to be, 
both as the means of transferring dominion, 
and the inftrument of forming alliances be
tween powers who had many natural caufes 
for variance and hoftility. We are bound alfo 
to remark upon the unfortunate fituation of 
the Great, who were thus reduced to a de
pendency upon political contingencies, and 
deprived of almoft all chance of judging for 
themfelves, in a matter the moft folemn, and 
the moft important, to their happinefs or mi- 
fery; who were abfolutely treated like mer- 
chandife, and chofen or rejected, as the incli
nation of intereft decided, (p)

' Stipu-

(p) What reader but muft be indignant at the indelicacy 
of the following article of a marriage treaty: u Qhod cum 

Margarettaad tempus nubile pervenerit, et Gerardus filius 
w comitis, earn carnaliter cognoverit; dux, de bonis fuis 

afBgnabit,” &c. &c. (Chr. Butkens. Preuves. de Brab. 
&c. p. 58.)

Or the following, between Philip king of the Romans, 
and a duke of Brabant, Feb. 9, 1207 : “ Et fi contingat 
£c filiam domini regis mori, antequam fiat carnalis conjun&io 
ft intef earn et ijpfym filium ducis Brabantiae ; dominus rex

, w l0CQ
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Stipulations by Treaty were made, not only 
for the celebration, but alfo for the preven
tion of particular marriages, when they might 
be prejudicial to the interefts of the contract
ing parties. Thus, in 1355, in confideration 
of. certain advantages, Ante VI. count of Sa
voy, agreed to deliver up Jane, the daughter 
of the duke of Burgundy, to John king of 
France, upon the provifo that jhe fhould never 
be married to the dauphin of Vienna, whofe 
neighbourhood, in that cafe, would have been 
rendered too powerful for the houfe of Sa
voy. (?)

With refpeCt to the form of thefe Treaties, 
there was no general one prefcribed ; but the

250

44 loco illius, dabit aliam de filiabus fuis, praedi£to filio 
41 ducis in matrimonio, fi quam tunc habuerit liberam e.t 
44 abfolutam: fi autem contigerit mori filiam ducis Bra- 
c< bantiae, fimiliter, ante carnalem commix tionem, fi ipfe 
44 dux Brabantiae tunc alium filium habuerit, praedidfia 
44 filia domini regis, vel alia, fi quam habuerit, illi filio 
44 ducis Brabantiae, matrimonaliter copulabiter.” (Chr. 
Butkens. Preuves des Troph. de Brab. 59.) The true 
though coarfe pi&ure of manners which thefe Treaties fet 
before us, will excufe the length of the note,

[q) Hift. General de Sav. Preuves. 188.

parties



parties concerned followed the rules of their 
municipal conftitutibn, and regiftered them in 
their chanceries, or caufed them to be ratified 
by their Hates* according as the nature of their 
government directed. It feemed, however, 
on all hands agreed, that no Treaty of Mar
riage was abfolutely binding until the cere
mony had taken place, either in perfon, or 
by proxy; or, as was held by fome, till the 
marriage itfelf was actually confummated.

As the princes of the world could not 
vifit, nor travel through one another’s domi
nions, with the fame eafe as private perfons, 
the cuftom of efpoufing by proxy was fallen 
upon ; by which fome perfon, high in the 
confidence of the future hufband, was fent to 
the refidence of the lady, and went through 
the ceremony with her at the altar, in the 
name of his matter. Of this we have exam
ples* at leaft as far back as the eleventh' cen- 
tiiry, when in the year 1067, Alphonfo king 
of Leotiy is faid to have married a daughter of 
William the Conqueror by proxy, (r)
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; The neceflity for confummation was pleadw 
j*d (and with fuccefs) by Charles VIII, 
when he obtained the heirefs of Britanny 
from Maximilian, who had not only been 
betrothed to her, but had actually efpoufed 
her by proxy. It was urged to the dutchefs by 
the agents of Charles, that her marriage had 
been celebrated without the confent of her 
liege Lord; “ which defeat,” they faid, 
(though it would not evacuate a marriage after 
cohabitation and aStual confummation, yet it) 
was enough to make void a mere contraB(s) 
This reafoning was afterwards fet forth in a 

i regular deed, or ft ate memoir, in which it is 
exprefsly laid down, that the marriage being 
** frojette, rnais non confomme, demeura nul” {t)

Maximili an on that occafion began a ce-* 
remony, which till then had not been gene-* 
rally known, “ The marriage,” fays Lord 
Bacon, “ was confummated by proxy,^ witft 
“ a ceremony at that time in thefe parts new % 
** for fhe was not only publickly contrasted, 
“ but fated as a Bride, and folemnly bedded^

(f) Bacon. Hen. VII. 48.
(t) Amelot. de la Hxmffaye, ap Fred, Leonard, x. 418,

-i. and
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f< afid after, fhe was laid, there tame in Maxi- 
“ milian’s ambaffador with letters oi-procura- 
“ tion, and* in the prefence of fandry noble 
“ perfonage6, men'and women* put hi® leg

(ftript naked tq! his knee) between the 
“ efpoufal fheets, to the end that that cere* 
“ mony might be thought to amount to a con- 
“ fummatktt(u) As Maximilian, however, 
was almoft in the neighbourhood of his Bride, 
it got him {and not undefervediy) the reputa
tion of a “ cold wooer,” and at all events was 
the caufe, as we have fhewn, of the ruptute of 
his marriage, (v)

As the laws which governed the marriages 
of the princes of Europe were thus of the ut- 
moft confequence to the date of their poll- 
tics, fo alfo mull have been the laws which 
governed the rupture of thofe marriages; and 
this, as there was no common court to decide 
between fovereigns, mull have been a matter

r (h) Bacon. Hen. VIL
• They faid, (the friends of Ch. VIII.) that it was
tc an argument that Maximilian was a widower^ and a cold 
<c wooer, that oould content himfelf to he a bridegroom, by 
a deputy, and would not make a little journey to put all out 
a of queftion.”—Id. 49.
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of confiderable nicety. The proceeding^ 
however, upon it, were comparatively regu
lar, and add to the proofs of our point, that 
the laws of the nations of Europe were pe
culiar to themfelves, and dependent upon their 
particular fyftem.

We have feen in a former chapter {-w) that 
the Pope claimed to himfelf the jurifdi«Stion of 
matrimonial caufes, as falling peculiarly un
der ecclefiaftical law ; and it were endlefs to 
recite the vaft variety of cafes in which he 
took cognizance of divorces, either on account 
of the marriage having been contracted within 
forbidden degrees, or from other caufes.

Towards the middle of the fourteenth cen
tury, however, when the empire was declared 
independent of the Pope, this jurifdidfion was 
(hared with him by the Emperor, at lead as
far as the vaflals of the empire were concerned.

. . r 9* .In the Codex Diplomaticus of Leibnitz, there 
is a long and formal Letter of Divorce, award
ed by Lewis of Bavaria, to Margaret 
dutchefs of Carinthia, and John, a fon of

(w) Chap. XIII.

*54
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Bohemia, which profefles to proceed upon 
the principles of the divine law, as explained 
by the moft approved dodors. The caufe for 
divorce wasimpotency ; and-the letter recites, 
that the Emperor had examined the matter 
with the utmoft attention, both of himfelf, 
and by his agents, according to the defire of 
the parties ; and difcovering that the duchefs 
was ftill a virgin, and. the defeds of her huf- 
band natural and incurable, he pronounces 
(legi divinae conformiter, ficuti certum eft, et 
aflerunt facrae fcripturae, five leges, divinfe, 
atque civilis fententiae fufficientes, ac compro- 
bati dodores ;) that both of them (hall for 
ever be divorced ftom all bond of matrimony, 
and be allowed to difpofe of themfelves, that 
is, their proper perfons, and all their goods, 
rights, and things, as well moveable as im
moveable, as either Ihall think fit. (at)
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The marriage, thus annulled, might have 
united the kingdom of Bohemia, and the dutchy 
of Carinthia, under one head : it was pre
vented by the fentence of divorce ; and Mar
garet immediately afterwards beftowed her-

(a-) Leibnitz. Cod. Diplom, 154.

felf,
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felf, by virtue of that fentence, Upon lewis, 
Margrave of Brandenburg, (y) Such then 
were fome of the governing principles of 
thole laws, upon which the Hate of Sove
reignty in Europe, was made in a great mea- 
fure to depend. (2)

*56

OF TREATIES OF SALE.

A SECOND inftrument of the alienation 
of dominion, was the regular and obvious 
one of Sale, or Exchange, fo frequent in the 
private affairs of the world.

With refpedt to this however, there were 
many difficulties, which the municipal con- 
flitutions of the different States muft have 
naturally thrown in the way. For though

(y) Leibnitz Cod. Diplom. 154.

(z) Upon the fubject of Divorces, the reader will recol
lect the advice given by Cranmer to Hen. VIII. to con- 
fult the Univeriities of Europe, with refpedt to the Divorce 
which the Pope refufed to pronounce. A corroborative 
proof of the union peculiar to the nations of that quarter of 
the globe.

5 after



after the inftittition of property, every man 
who poffeffed: tfie foil, might barter his in- 
tereft therein to'another for a valuable con- 
fideratioii j yet thatiinftitution could not ex* 
tend itfelf over the rights of a free people. 
The government therefore of a particular per- 
fon or family, which a free body of men 
might have erected, could not be transferred 
at pleafure by.that family to another:,The 
confent of the perfons. to be governed, was 
necelfary before the transfer could regularly 
take place.

Such Sale or Exchange however, might 
legitimately be,effected (in States, the confti- 
tution of which confidered them as the abso
lute property of .th.e reigning family, and 
whofe fubjedts were therefore in the .nature 
of ferfs, chained to the foil, and with the foil, 
liable to be fold at will. .
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The great, luminary of the Law of Nations, 
has carried the rights of particular families 
over their fubjebts pretty far, in his. account 
of what he calls patrimonial kingdoms, which 
he confiders in the light of abfolute pro- 

Vol. II. S perty



petty. {a\ Whether his aedbunt of that 
matter he well or ill founded, it is not here 
the place to enquire ; (trace however the true 
fpirit of philofophical liberty, may have re
called men from the blind fubmiffion which 
they formerly yielded to the defpotifm of me 
man, or one family; it is certain that the 
fa£t has fbmetimes exifted; and the Defpot 
therefore who received fuch fubmiffion, en
joyed it, or fold, or bartered it away, Eke 
any other property which he poflefled.

15* INFLUENCE Of

There are, however, few examples of the 
fife of the rights of Sovereignty in the greater 
countries of Europe, the Conftitutions of 
which were remarkably free; and they are 
confined chiefly to thofe fmaller provinces, 
which in fome meafure refembled the private 
eftate of the Sovereign.

In 1301 Theodorie Landgrave 6f Thuringia, 
|bld the Marquifate of Lufatia to Burehaxd, 
Archbiihop of Magdebourg, for fix hundred 
marks of filver with all its Inhabitants.— 
** Infuper cum minifterialibus, Vafallis &

(a) Grotius deg B. et P. L. 3.CI1. ir. 4. Sec. ai.

4 “ Wan-
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^IVlandpus* %t ^liis hominibus cujufcunque 
**eqbdi&onis’iii jhm di&a terra commoranti- 
# bus,” &c. -(j5) In dre lamemanner in 1311, 
Dantziek, Derjbhmia, and Swiecee, were fold 
by the Margrave of Brandeftbourg to the 
Grand Matter of the Teutonic Order, for 
110,000 marks, “ cum Caftris, eaftellis, vellis, 
“ Monetis, Teloneis, foris, cum Agris, cukis 
w et incultis, viis et inviis, pafcuis, fylvis, ne- 
** moribus, lacubis, paludibus, venationibus*

pifcationibus, borris, melleficiis cum oinrii 
“ militate et fru&ibus.” (<:)

In 1333, the city and territory ofMecklin, 
were fold by a regular Treaty of Sale, be
tween the Bifhop of Liege its Sovereign, and 
the Earl of Flanders* for 100,000 reals of 
gold and fealty referved. {d) About the fame 
time, the city and county of Lueques, were 
fold by John of Luxemburg, king of Bohe
mia, to Philip of Valois, for 180,000 flo
rins ; (e) and feveral years afterwards, the 

femereignty of Vraakenftein, was fold by the

(i) Ihi Mont. 1. 330. (<r) Id. 1.
(d) Preuves des Troph. de Brab. ,ap. du Moot. 1. 164.
(e) Du fuy. Droits du Roi P. C. fur plus. E^ats, &fc.

S * Duke
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Duke of ’ Silefa^ to the King of Bohemia for 
•cooo marks, (f) The poffeffion of .Avignon 
by the Popes*- fo celebrated formerly, and 
which lafted till our prefent days, was origi
nally owing to a fimilar deed of fale; Cle
ment VI. having bought it of Jane Queen 
of Naples, and Countefs of Provence^ for 8o,ooo 

^florins, (g)

The full intereft alfo, which gave men a 
title to fell their dominions outright, was at
tended with the confequent title to mortgage 
the temporary enjoyment of them; and this 
was the cafe with Robert duke of Nor* 

,mandy, whofe religious and military ardour 
for the firft Crufade being reprelfed for want 
of money, (no newes, fays Speed to his coffers) 
he was induced to mortgage his Dutchy for 
6,666 pounds weight of filver, to his brother 
.William, and gave him pofleflion of it before 
his departure, {h)

, The power of felling while in actual poflef- 
fion, conferred at the fame time, the right to

(f) Du Mont. Corps. Dip. 2.155.
\g) Leifcn. Cod. Dip. 200.

{h) Speed. JUi. '
fell
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fell? the reverfton. In 1479, Lewis XI. 
whofe, eye had been long fixed upon the an
nexation oFBritanny to the crown of France, 
Upon default of- male offspring in Francis II. 
bought the rights of the hoiife of Penthievre, 
the’next male - heirs in reverfion ; (z) and 
fifteen years later, his fueeeffor Charles VIII. 
purchafed the right to the whole Empire of 
Confiantinople. . The famous Bajazet, had 
long been in poffeffion of this illuftrious rem- 
narit of the Roman power; but Andrew 
Ealeologus, the nephew of the laft Chrif- 
tian Emperor . Constantine, was con-r 
fidered by the Chriftians as the rightful heir 
to the throne. This prince, who lived in 
exile in Italy, and knew the chimerical views 
of the: King of France; fcrupled not to part 
with an imaginary title for a real poffeffion. 
He therefore entered into a regular Treaty of- 
»W<? with the Cardinal De Gurk, by which he 
parted with all his right and title to the Im
perial crown in favour of Charles, upon the 
following conditions : That the King fhould 
affign'him an*annual penfion of 4300 ducats, 
and an eftate in lands, either in France or .

(ijj Gamier, x. 494

S 3 . Italy



Italy of $qoq ; that he fhould give Mttt the 
command of one hundred men at anas; ufier 
his good offices with the Pope to continue 
his penfion of 8000 ducats; arid eftablifh 
him, after the oonquefi of the Empire by Charles, 
ih the defpotifm of the Mated; for which hey 
Pdleologus? was to> fend him annually to? Con* 
fantinople a white horfe by way of homage. (£) 
This Convention was drawn up by two No
taries^ and ratified by the King* who in con- 
fequence of this purehafe, appeared at his 
Coronation at Naples? cloathed in the orna
ments of the Imperial dignity, and made no 
fcruple of profeffing his defign to proceed 
agaihft Gonfiantinople^ fortified with the double 
title, with which the conufldn rights of Chrif* 
trans againft Turks, and the purchafed rights 
of Pakologusy would thus inveft him. (/) The 
whole purehafe and the confequent conduct 
of Chiles, are inftances of the Law of Na
tions, Angularly operated? upon, by Treaty 
and GomoentiotL

aG*v ' IlfFLUENCB OF - • f .

To this head (on account of the fimilarity 
cf the principle which governed it,) I might

' {k) Gamier. %. 429.
alfo

(/) Id. 461.
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alfo refer the cuffcom of alienating dominori 
aad fcrvereigntyv by Bedes’#, and by a&oal 
Deeix of Gift. InftanCes Of the firft muft b<t 
frequent ihtbe reader’s recoUeftion, and the 
fates, power whieh; could difpofe of the whole 
Softer eighty, had aimed: of ccrurfe the right 
of altering the fucceflion. Thus Charles IL 
Idiitg of Sicily, and Count of Provence, in 1308, 
ordained by will, that the male heir, though 
farther removed, fhould fuceeed to the County* 
before the female, though nearer to the com* 
mon dock. {/») Adoptions alfo, which fome* 
times conferred very important rights,, and 
gave birth to conliderable revolutions, took 
their origin from the hme fource. The claims 
of Charles VHi, upon Naples in the 
fifteenth century, and the celebrated invafion 
of that country irr confequep.ce of them, were 
Ultimately founded upon the Adoption of 
Lewis*. Duke of Anjou* by Jane I. Queaji 
of Naples, in 1380 ; and the rights conferred 
fey this adoption were, as might be fuppofed, 
laid before all Europe by a feleran and public 
Deed. (#)

Of Deeds of Gift there is a remarkable cafe 

(m) Leibnitz. God. Dip. 51. f«) See Leibnitz. 237
34 it*
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in the hiftory of Dauphiny. That province 
had become an independent State in the con- 
fufidfts which took place after Charlemagne. 
Ih'confequence of the then allowed rights to 
create Kings, the Emperor, Lewis V. in the 
fourteenth century, created the Dauphin 
Humbert, King of the kingdom of Viennato 
which he added the lingular privilege of dif- 
ppfing of his fovereignty at will, whether 
during life, or after his death. It was by 
virtue of othis conftitution,, according to the 
writers on the Droit Public, that Humbert^ 
in "i 343 ceded his dominions to Philip of 
Galois,'by .a folemn Deed of Gift, {o) v By 
a ' fimilar i Deed,, and upon a like principle, 
the Emperor Henry VI. had invefted Richard't 
oi'England, with the antient kingdom of Ar
les ; and Baldwin, Emperor of the Eaft, imi
tating this illuftrious prerogative, conferred 
upon the Duke of Burgundy, in 1265, the king
dom of Khefqlonica. (/)',.

yA f ■ r ■ QF

‘ (0) .Pfeftel.'Droit.pub. .d’allcjnagne. 1. 541, Henault. 
Hift. Chron. 1. 315. there were three Treaties concerning 
this tranfa£tion; one in 1343; one in 1344; and the final 

ions ini 1349. Huifibert retired, into a Convent. The Deeds 
are in Leihnitz. Cod. Dip. 158.

,{P) hie conferred it l‘ confiderant et veant le bien, l’one.r} 
j ‘c le profit, et I’avanceme ntau nos pent venir en 1’Empife

“ ds
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v OF TREATIES OF PROTECTION,

IT was alfo by 'treaties, and politive Con
ventions^ that particular States veiled in 
others, certain high powers, which gave 
them confiderable privileges with refpedt to 
the parts they. were to adt among other 
States, though it did not altogether deftroy 
their own Independence, or take from them 
the poffeffion of their internal government. 
This was what waq called an Unequal Al
liance, by which a fmaller State often 
parted with the height of its Sovereignty, to 
fome one more powerful, in exchange for .the 
protection and confequence which it might 
derive from the name and ftrength of the 
other. In this cafe, the greater State tools: 
upon itfelf the charge of defending , the 
fmaller, and acquired in return a right pf 
interference in its political affairs, and henqe 
another legitimate caufe for adtion upon the

u de Romanic, dou noble Baron Hugue due de Bour- 
*c goigne.” Perard. Rec. des pieces curicufes. ferv. a 
l’Hifl:. de Bourg. 508. For other cafes fee Du Mont. i. 
288,337,362. Recueil des Traitez. 1.. 171, 185, ^30, 
583, &c. Leibnitz. 220? 382. *

theatre
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theatre of Europe. Of this we have an ex
ample, in the fhort, hut dear and precife 
terms of the convention between John, King 
of England, and the King of Man, iri 1205, 
pfeferved in Rymef. If runs thus; “Rex, 
“ &c. omnibiis, &c. Sciatis, quod fufcepi- 
w iflus diledturh confanguineuni hoffrum, Re
** ginafdum regem Manniay in cuftoctidm, pro- 
“ tedfionem, of defenjiohem nojiram, et omnes 
“ terras, et homines Juos. Et prohibemus ne 
u quis ei, vel fins, inferat injuriam, vel gra- 
“ varnen j quid Ji quid ei forisfaSfum fuerii, id

nobis fadthm putabimus,’* (q) '

Of this fort alfo may be confidered all 
thole Deed's by which many fubordinate States 
acknowledged others to be their fuperiour 
lords according to the feudal rights, and volun
tarily did them homage, and fwore fealty, 
althotigh originally they might have been in
dependent of their power. The lame King 
of Man, who was received into the protedtion 
of the King of England in 1205, became in 
1262, his abfolute vaJJ'al and liege man, by a

(g) Rymer, 1. 137. See alfo a fimilar Convention with 
the King of Connaught, Id. I. 189. , .

fpecial



fpecial Coaventroiii, tihe production of which 
was to teftify it to all the world, (r) The 
well-known fubdrdinatidn in which the Re* 
public of Genoa front old times exiited with 
refpe<9: to Fiance, may be attributed tos the 
feme fource. Thefe had beets many preten
tions in the former Grown to the Sovereignty 
of that State, owing to a voluntary fin-render 
of it, which i« 1.458, were all folemnly eon- 
firmed, by a deputation fdr that purpofe to 
Charles VII, who received the oaths of 
fidelity from the Doge and the Senate j efta- 
blifhed the Duke of Calabria his Governour, 
and took poflefiion of the citadel; in return 
for which, according to the Treaty, he under
took to defend them from the attempts pf 
Alphonfo King of Arragon. {s) In confe- 
quence of this unequal alliance between the 
Sates, the Kings of France had a conftant. 
legitimate pretext fdr interfering in the affairs, 
of Italy, as far at leaft as the State ot Getioai 
was concerned. .

TREATIES AND1 CONVENTIONS. 2

(r) Omnibus Ghfifti fidelibus, &c. Reginaldus, rex 
Infalarum, &:c. Sciatis, quod deveni homo legius, Domini 
Regis Johannis, &c. Et in hujus rei teftimonium hanc 
cartam meam, inde feci. Id. 1. 159.

(s) Villaret, 4. 336.

To
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To the, feme part of tbe. law beforeAfe may 
alfo be attributed,' the Sovereignty of Elizabeth 
of England, '■ .as prote&refs of the Dutch. .Com
mon Wealth; in which character (he poflefled 
a permanent feat in the. Council of State j 
was at the; headrofthe military force Of th e Re
public ; and withoutany eaufe fof war,.or any 
natural connection withother powers, became 
as an auxiliary Of the Dtitch^ engaged ir\ the 
capacities'of Triend or enemy, with almoft all 
the world. (/) L ! . . ( ’

OF DEEDS OF RENUNCIATION.

BUT as the rules by which Sovereignty 
and dominion were alienated among the na
tions obferving fuch cuftotns, made thefe new 
rights appear an innovation: upon the old ; 
it became neceffary, for the arrangement of 
future claims, that alienations fhould be as 
public among them all, and as clearly ex- 
prefTed as poffible. In addition therefore to 
t|ie folemn deeds, by which the articles of

(f) Camden, ad. an. 1585. , .
agreement



agreement were * exhibited ; there were other 
deeds often drawn upj which were a kind of 
ratification of the firft, arid by which a public 
Renunciation was made, not only for the party 
concerned, but alfo .for his pofterity, of all 
thofe rights which were bartered away.

TREATIES AND CONVENTIONS, 369

The cuftom of, renouncing by folemn Con
vention, pretenfions which might otherwife 
have been afferted, is very antient in Europe ; 
and was wifely adopted by the Law of Na
tions, as a proper mode of fettling diftant 
claims., and getting rid of difficulties that might 
be perpetually embroiling the different States* 
As the cuftom of appeal to one another by 
manifefto and , memorial had now grown 
pretty univerfal, arid the treaties that were 
made, were matters of record; thefe treaties 
of Renunciation, and; the publication of them 
to,all the world, became, it was fuppofed, a 
fufficient depofit of future arrangements. They 
Were thus preferved, as it were, in the Chan
cery of Europe, (u) and the various nations

(a) The common addrefs of thefe Treaties was, Omni
bus Chrifti fidelibus, &c. or ad univerfitatis veftne noti-. 
tiam yolumus pervenire quod. &c. or, noverit Univerfitas 
vejira.R/mer, Du Mont. & Leibnitz, pailim.

looked
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looked to them, as to one of the bafes of their 
political conduct, and the guide of nhetr legi
timate claims. The Security it smuft he owned, 
was riot of the ftrongeft, and power did riot 
fail to break it down but too frequently. It 
was however the only one which the inde
pendence of Sates could admit of j when
ever juftice prevailed over ftrength, it was of 
fnffieient force; and wherever it failed, die 
power of the moft regular tribunal would 
poffibly not long have refilled.

In the proceedings -concerning the fucceC- 
lion of France and Navarre in the fourteenth 
century, we have a full example of Renuncia
tion. In the year 1316 Lewis K. King of 
France and Navarre died, leaving but one 
child, the Princefs Jane. The conftiution of 
Navarre veiled the kingdom immediately in 
Jane ; but the fucceffion of France was dis
puted by the next male heir Philip V. At 
that time the Salic law concerning the fuccef
fion, was not fo weH underftood, and the 
Duke of Burgundy, the guardian and next of 
kin to the Princefs, raifed a confiderable party 
againft Philip, in which he was joined by the 
latter’s own brother, the Count de la Marche.

. The

$?*>



The matter was compofed by treaty, a valu
able eoniideration was paid to Jane for the 
rights which foe might poflcfs over the king
dom of France^ and which Che confeHedly 
had to the kingdom of Navarre, and a regular 
a$d folemn remmiatim of all tbofe rights* 
was made in her name by the Duke of Bur
gundy^ (®) This treaty only extending to 
Philip and his iflbe, and that Prince dying 
without children, a fimilar one, atttended with 
a fimilar renunciation, was made between 
Charles IV. and the fame Duke, (w)

But one of the moft important inftances of 
this fort of cnftom that occurs in the earlier 
ages, is to be found in the twelfth article of 
the Treaty of Bretjgny, which ended 
the long wars of Edward III. in fopport off 
his , claim upon France. By that article it 
was agreed, that two mutual renunciations 
fliould be made by the families of France and 
England King Jbhn and his eldeft fon, were 
to renounce for ever, all claim to juriCdiftion

(v) Trefor des Chartres ap. Velly. 4. 315. Leibnitz. 
Cod. Dipl. 70.

(w) Preuves del’Hift. d’Evreux ap eund. 386.

TREATIES AKP CONVENTIONS. '27i
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and Sovereignty as Lords Paramount, over
*

all the places ceded by the treaty to Edward ; 
who, in like manner, with the Prince of 
Wales, was to renounce on his part all rights 
and title to the crown of France, (at), Thefa 
conditions were duly executed by the King 
of France, who fent a formal Deed of Renun
ciation to Bruges, in conformity to his agree
ment; though, according to the French hif- 
torians, his example was not followed by 
Edward, {y)

272

OF TREATIES OF CONFEDERATION.

IN the laft place, Treaties produced a 
change among the fovereignties of Europe, 
in confequence of the various federal alliances, 
of which they were the immediate, and in
deed the foie inftrument.

It was through their means, that the nations 
of the world were made to underftand in formy

(.v) Rym. 6. 179.
(y) Adtes M.S. del’exec.duTr.de Bret. V illaret. 1.234. 

* that



that a new State was introduced among them; 
and therefore that the members which had 
coalefced in the alliance* Were henceforward to 
be viewed "under a new relation. In this man
ner therefore a number of fmall Comnumities, 
or Provinces, beings each of themy Sovereign - 
within them fives, might unite their Sove
reignties, and become one power;' and the 
Confederation thus formed, might through 
the fame inftrument, receive within its pale; 
any other Communities which chofe to join 
it. Even private individuals, (could we fup- 
pofe any number of them to be found who 
had not yet entered into fociety,) might thus 
by Convention, form a body politic ; and as it 
was by the means of treaties among one ano
ther, that thefe leagues were firft effe&ed ; fo 
alfo, it was by ^Treaties with other States, that 
their union was acknowledged to be legiti
mate;

TREATIES AND CONVENTIONS. 273

Of all this we have examples in the ages 
before us ; the moft illuftrious of which are 
the confederation of the German States, 
bf the Swiss Cantons, and of what was 
called the Teutonic Hanse.

Vol. II. T It
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It is very true that the firft of thefe, hid 
been for a long time one integral nation, lif 
I may fo term it,} the Sovereignty of which 
was poffeffed undivided by the King of Ger
many,' who was at the fame time by eledimn 
Emperor of the Romans, But it is well 
known that by degrees, it fplit into a vaft 
Variety of States, all of them fovereign within 
themfelves* though united into one great 
Confederation, with an eleBed King for their 
head. The bafis of this Confederation, is a 
Public Deed, known by the name of the 
Golden Bull ; which fixed the exa£t rights 
of the different component States, and an
nounced to all the world, the places they 
were to hold in Europe. From that Deed 
therefore, explained and enlarged alfo by 
numbeflefs important 'Treaties, the integral 
authority of the firft kings was known to be 
divided among a number of inferiour Sove
reignties, which all other States were accord
ingly bound to acknowledge as fuch, unlefs 
they had other particular caufes for deny
ing it.

In the fame manner it was, that the Swiss- 
Confederation arofe; which however,

as

m
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as is well known, was rather an Alliance of 
Confederations, than one general coalition of 
nil the Helvetic States. One of the earlieft 

. inftruments bf union that was entered into by 
. this celebrated and interefting people, (1315) 

purports to be an alliance almofl between the 
individuals themfelyes of the contracting 
Cantons; the Deed ‘running (though collec
tively) in the name of the Peafants only*
“ A cette caufe,” fays the record, “ Nous les 

Pay fans d'Ury, de Schwitz & d’Under- 
“ walden, faifons a fcavoir,” &c. (z) In 
the next alliance, which was with the Can
ton of Lucerne, by the three Cantons already 
united, (1332) the ftyle is preferyed; and 
the Deed purports flill to be made by the 
Peafants above mentioned, though Lucerne 
affum.es the dignity of a State, under the 
name of Advoyer, Confeillers & Bourgeois, (a) 
In a third Deed, which took in Zurichfi 1)
the three original Cantons quit the appella
tion of Peafants, and appear as one State in 
conjunction with Lucerne, under the com
mon government of Advoyer, Confeil, et Bour
geois. f) In a fourth alliance, with Berne,

(») Leibnitz. Codex. Dipl. 69. (a) Id. 141.
\b) Id. 189.
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(1353) in which the three firft Cantons ftand 
alone, (the State of Lucerne not entering 
into it,) they return to their original cha
racter of Payfans. (c)

It is needlefs to point out to the reader, 
that it was through the operation of thefe 
Treaties, that the Swjfs Peafantry eredted 
themfelves into independent States ; and that 

* from the Treaties which were afterwards made 
„ with them by other powers, their Sovereignty 

came ultimately to be acknowledged.

But the moft remarkable example of a new 
and powerful State, arifing out of the federa
tion of a number of fmaller communities by 
!Treaty, is to be difcovered in the famous 
Alliance called the Hanseatic League,

The nature of this celebrated Union, de- 
velopes principles which were unknown be
fore in Europe, and probably in the world ; 
and the whole, of its Conftitution difcovers to

(c-) Au nom de Dieu Amen Nous PAdvoyer et les 
' Bourgeois de la ville de Berne en defert, et les Amans et 
Payfans d’Uri, &c. fcavoir faifans, &c. (Id. 196) Fora 
fummary of the Swifs Alliances fee Heifs. 2, ch. 27.



TREATIES AND CONVENTIONS. 277

Us a refinement which was attended with fuch 
important confequences, that it is wonderful 
that Sovereigns could have fuffered it to 
fcxift. -

The aflociation was, if I may fo call it, 
artificial. It exercifed the rights of Sove
reignty, and for a long time took its rank 
among the States of the world, though com- 
pofed of members, which were fo far from 
being independent themfelves, as aftually to 
form fubordinate parts of other Empires, A 
few of the cities were indeed free and Im
perial; but Hamburgh itfelf, the richeft and 
jnoft important of them all, had been entirely 
dependent upon the dutchy of Holftein ; and 
even long after it had bought its liberty of 
Denmark in 1225, it was allowed no feat in 
the Diet, and of courfe could not be con-, 
fidered as a State pf the Empire, (i)

This well known League was originally 
formed for mere commercial purpofes; (<?) and

(d) Pfeffel. Droit. pub. d’Allemagne, 1. 378.

(e) See the account of the various privileges granted to 
them by different Sovereigns, Werdenhagen, De Rep, 
Hans. c. 15.
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the immediate object which brought them 
together, was the defence of their trade from 
the Pirates that infilled the Baltic. The ac- 
complifhment of this important end, and the 
long fucceffion of wife meafures which were 
afterwards purfued, contributed fo evidently 
to their profperity, that they received aim oft 
daily acceffions to their alliance in all the 
principal trading cities of Europe. Exclufive 
of the cities of Hambijrgh, Lijbec, and 
Bremen, (which as they were the founders, 
fo they are now the only remnant of this, 
famous Aflociation,) Places the moft remote, 
and the moft important, in various countries 
of Europe, joined interefts with, and were 
received among them, Eighty of the moft 
powerful cities of Germany, formed the bafis 
of the alliance ; France furnilhed it with 
Rouen, St. Malo, Bourdeaux, Bayonne, and 
Marfeilles: Spain, with Barcelona, Seville, and 
Cadiz j the Low Countries, with Antwerp, 
Dort, Amsterdam, Bruges, Rotterdam, OJlend 
and Dunkirk: Italy, with Leghorn, Mejfina, 
and Naples ; Portugal, with Lijhon ; and 
England, with London, (jf) Thus, the

INFLUENCE OF

(/) Heifs. Hift. de l’Empire, 2. 343.



moft opulent of the Union, were Jingly under 
the control of various powerful Sovereigns* 
though taken colleSlively, they formed an ex- 
tenftve and independent State.

A power fo immenfe as this Confederation 
could have fupplied, would have heen by far 
the moft formidable maritime force which 
the world had known, had not the rights of 
others, fo evidently interfered with almoft 
every one of its individual members. Not- 
withftanding this however, and the definition 
of it that has been given by the author of the 
Coutumes de la Mer, (which confines it to a 
mere “ participation of privileges, granted by 
u feveral Kings and States j” (g) it carried its 
views far beyond the bounds of Commerce, 
and flourilhed as a Sovereign Power, or at 
leaft exercifed Sovereign Rights, till the middle 
of the fifteenth century, with confiderable 
ftrength and vigour.

From what has been ftated concerning the 
dependency of the component parts of this 
Alliance, and the annihilation to which it

(^) Coutumes de la Mer. 180.

t4
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was almoft momentarily fubjeft, according as 
the policy, or even the caprice of other Sove-; 
reigns might determine ; it may appear in
accurate to have mentioned this Confedera
tion as a State. It has indeed been aflerted 
in Form, by an author of the laft century, 
that it was merely fuch an Alliance, as many 
Commercial Companies have exhibited fince; 
that it never conftituted a Republic, or »State ; 
and could only be confidered as a Society of 
:Merchants, not of Sovereigns ; (b) as a proof 
of which, if the Treaties they have made with 
:France, and England, ate examined, they 
will be found, he obferves, to relate folely to 
the confirmation and renewal of certain prU 
vileges and immunities. (/)

(h) Pour dire ce qui en eft, la Hanfe Teutonique n’a, 
jamais fait un Etat0 ni une Republique;—ne pouvoit etre 
fcohfidere que comme une Societe de Marchands; ou tout 
ampins .que comme les pompagnies qui fe font formees 
pour les deux Indes dans les Provinces Unks.-nEtant 
compofee de villes, qui etoient la plufpart municipales, e^: 
qui n’avoient point de marques de Souverainete du tout? 
inais dependoiertt ~de Princes qui fes gouvernoient comme' 
leurs autres Sujets"; elles ne pouvoirit faire efitre elles 
qu’une' Societe de Marchands^ et non une Alliance de 
Souverain a Souverain,

' y/icquefort de J’Ambaffad. L. 1, S. 2,
, (*} Wicquefort de l’Ambaflad. Ib,
' ; ; - - - * This.

§80 1
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This is the opinion of Abraham Wicquefort? 
and the purpofe of his aifertions, and his 
reafoning, is to fhew, that not being Sove
reigns, they had no right to fend Atqbafladors. 
The cafe which gave occafxon to his enquiry, 
was limply, whether the words Ambaffador 
Deputies, which defcribecj fome of their agents 
in their credentials, gave them abfohitely the 
character pf AmbaJJddors; and it was deter
mined by the Court of France, where the 
queftion arofe, (1645) that they did not. It 
does not however apply to the point in quef
tion, and I have mentioned it merely in order 
that we may examine a little, this pofitipq 
pf Wicquefort, '

We have already mentioned, that the Gen- 
Aim tion of the Hanfeatiq League was a re
markable one. It was fp tmich fo, that were 
it abftradted from a number of ftrong fa<fts 
in their hiftory, we fhould not hefitate to 
agree with Wicquefort. Thofe fa£ts however, 
fo completely, and fo frequently denounce 
the actions of Sovereigns; and pafled off fo 
entirely without conteftation upon that 
ground; that a very curfory view of them 
jnuft oblige us to admit, that if they actually 

' were.
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were not Sovereigns, they .were at leafft in the 
daily exercfe of all the rights of Sovereignty.

In 1361, war breaking out between Sweden 
and Denmark; Waldemar III. King of 
the latter country, made a defcent in the 
Ifland of Gothland, and plundered the rich 
city of Wijbuy. As fome of the Hanfe Mer
chants were involved in the ruin, (as it fhould 
feem without redrefs,) the League in revenge, 
conffcated all the Ihips and effects of the 
Danes, that were within their ports, and de
clared war inform upon the King, (k) Into 
this war they drew by alliance, the King of 
Norway, the Dukes of Mecklenburgh and 
Holflein, and feveral other. Princes. And 
after various fuccefs, and a fhort peace, the 
war broke out again; and was refolved upon, 
qfter a folemn deliberation held by the deputies of 
eighty of the cities, who met in Congrefs for that 
purpofe in Cologne. (/) In confequence of this,

(k) Commovit ea Gothland'uz devaftatio omnes Ger- > 
maniae Civitates, prafertim Mas feptuoginta Capitalest 
quae, mijfis legatis, hoftilia Valdemaro, ob direpte eorum 
infigne Emporium Vijbycenfe, nuntiabant.

Olaus Mag. Lib. 18. p. 691.
(/) Mod. Un. Hift. 29. 102.

they
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they equipped a formidable fleet, which failed 
ftraight to Copenhagen, and obliged the King 
to make a peace, and yield to them the ifland 
of Schonen for fixteen years, by way of re- 
imburfement. (m) The Treaty was fwom 
to, and guaranteed by a number of Prin
ces. (n) '

In the fifteenth century, we fee them en
gaged in much more important, though lefs 
fuccefsful operations ; in which the rule of 
their conduit feems to have been founded, 
pot fo much upon commercial, as political 
principles, *

The Kings of Denmark, had long been the 
Defpots of the North, and the great bulwark 
between them and the Vandalian cities, (as 
the Teutonic Hanfe were fometimes called) 
was the Dutchy of Holjlein, Eric of Den
mark, having nearly overwhelmed the Prin
ces of that Country, the City of Hamburgh 
reprefented to the League, the importance of 
oppofing his prpgrefs, and the neceflity of 
bolding the balance between them* In con-

(w) Heifs, 2. 343. (n) Mod. Un. Hift. 29. 203.

fequence
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fequence of this they allied themfelves with 
Holftein, but firft fent Deputies to Eric, 

who in the name of all the Hanfe, exhorted 
him to peace; which being refufed, they once 
more exercifed the favereign right of declarmg 
<war.{o}

In the courfe of this war, they fent a fleet 
againft Denmark, compofed of more than 
two hundred fhips, having twelve thoufand 
land forces pn board ; (p) and the Emperor, 
who was the ally of Eri'ct having it in his 
power tp put them under the Ban pf the 
Empire; they publifhed a manifefto fetting 

. forth that they had declared war in defence of 
their rights and liberties,.

Hoftilities were at length put an end to, 
after having lofted nine years ; and the peace 
was agreed upon, in a regular Congrefs, at 
which the Deputies of the Hanfe attended, as 
the Allies of Holftein. (q)

•Now I own, that in thefe operations, I can 
fee nothing but the conduit of the moft

(») Mod. Un. Hi ft. 244. (p) Heifs. 2. 343.

(q) Mod. Un. Hift. 29. 148. 155.
regular



regular Sovereign Power; and there is no al
ternative but to pronounce the Hanfeatic League 
to have been either Sovereigns or Freebooters. 
The manner in which they conduced them
felves, however, is decidedly in favour of the 
firft ; fince Declarations of War; 'Treaties of 
Peace j Manifeftoe's ; Alliances with Princes, 
and the Guaranty of legitimate Sovereigns, can 
hardly be entered into, except by thofe who 
are legitimate Sovereigns themfelves.

. TREATIES' AND CONVENTIONS. *83

There were many other tranfa£tions, of a 
nature indeed not fo decided, but which all 
of them in like manner take their rife from a 
fupppfed Sovereignty in the league; and by 
the fifteenth and twenty-firft articles of the or
dinances agreed upon in their aflembly held at 
Lubec in 1418, they exercife the power of 
corporal punifhment, of imprifonment, and 
even of life and death, (r)

Thus

(r) “ Nemo arma, tela, atit infixumenta bellica, &c. 
u piratis, praedonibus, homicidis, et talibus malitiofis ven- 
u dito, fub poena vita ” Leibnitz. Cod. Diplom. 313. 
If any of a fliip’s crew alfo refufed, when in diftrefs, to aflift

m
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Thus much then for the more promineitt 
ads of Sovereignty exercifed by the Hanfe. But 
if we alfo infped the 'Treaties alluded to iy Wi- 
quefort himfelf, we (hall find the ftyle cf them 
Very different from the ftyle of fuboidinate 
contracts, or mere charters, which muft have 
been ufed, had they been fimply, as he fup- 
pofes, a Gildy or Fraternity, (and nothing 
more) ftipulating for commercial privileges.

In the firft place, though the immediate fub- 
jed matter of the Treaties is, as we may natu
rally imagine, concerning commerce, yet the lan
guage of the contracting parties is that of 
Sovereigns. The charaders of the agents on 
both fides wTho made the Treaties, are de- 
feribed in terms exadly fimilar; and the 
powers with which they were invefted, relate 
to things in which Sovereigns alone are allowed 
to interfere ; in addition to which, the very

titles

in preferving the cargo, fo that it came to be damaged through 
their negligence,

Tunc, nebulones captivi et in carcerem adduci debent, 
in quacunque civitate ill! deprehendi poterunt; atque tunc! 
per integros quatilordecim dies, non cyjam aqua ttfolo
pane. faturentur; faltem ad neceflitatem vitae fuftentando, 
ut in honeftate fidelitas eo rectius confervitur. (Ibid. j



titles of the deeds import them to be, what 
none but Sovereigns can have the power to 
make, namely, 'Treaties of Peace.

As a proof of this, we need only fet forth 
the language of the Treaty of Utrecht, made 
between Edward IV. and the League, Feb. 29, 
1474.

It is called a Treaty of Peace between the 
King of England and the Hanfe Towns, (s} 
and the Plenipotentiaries who made it are 
thus defcribed: W. HatteclifFe, &c. Joannes 
Ruflel, &c. W. Rofle, &c. Or at ores, Commif- 

farii, Procurators, Nuncii, et Deputati nojlri, in 
civitate TrajeSlenJi comparuiflent; tuncque et 
ibidem, cum fpeStabilibus et circumfpeSlis viris, 
Domino, &fc. &c. &c. Communitatum,
Civitatum, et Oppidorum, Hanfce Teuto
nicce, Oratoribus, Nunciis, Procuratofibus, 
una cum aliis fibi adjundtis, particularium 
civitatum, &c. Oratoribus, infra nomina- 
tis, &c.
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(>) Aitzema. Aff. d’etat et de guerre. 4. 389.
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Now upon this we may obferve, that tire 
only difference between the titles of the agents 
of Edward, and thofe of the League, is the 
addition to the former, of CommiJJ'arii & De- 
putati, which are of little confequence : for it 
is well known to all thofe who have looked 
into antient Treaties, and the credentials of 
Ambaffadors, that the word Orator was in 
old times the defcriptive title of the agents 
of Sovereigns-in the exercife of their func
tions. (/) ■

The Deed goes on to fay, that thefe Ora- 
tores had met on both fides to deliberate, de 
modis, viis, ac formis, quibus differentia, lites, 
guerra, injuria, et difcordia, inter homines 
partium praedidarum, motse & pendentes, 
finaliter pacificari, &c. poffent. ,

' That, in confequence of this, infpirante pads 
autore, pro pacificandis et abolendis different 
tiis, titibus, guerris, &c. &c.

Atque pro reducendo, et reftituendo, omne^ 
et fingulos homines utriufque partis prtedidte,-

(/) Vide Coke; 4th Inftitute. 153.

ad



ad priftinam airiicabilem, et mutuam commu- 
nicationem, et converfationem; liberumque 
intercuflum, mercandifandi, &‘c. they had 
agreed upon a certain Convention, vice, auto- 
ritate, et nominibus fuperiorum, pro fe fuifque 

fuccejforibus etJubditis, univerjis, &c. &c. (d)

This is a language, fo clearly that of the 
agents of Sovereign Powers, that if it is al
lowed (and it has never been denied) that 
the Hanfe Towns had, a right to make ufe 
of it, T cannot conceive it commonly con

' fiftent to deny their Sovereignty at the fame 
time. The legitimate mention of wars, inju~ 
ries, and difcord; of the infpirajsion of Heaven, 
as prompting them to peace ; and of fuccef- 

fors and fubjeas, who were to be bound by 
the Treaty they were going to make ; are all 
proofs of the point too ftrong to need any 
farther comment.

Such, then, is a very fhort view of this cele
brated Alfociation, under a light in which it 
has not often been confidered, and which be- 
fpeaks the utmoft refinement in thofe Con-i

(v) Vide ut fup.

U ventiona
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ventions which permitted filch a. Sovereignty 
to exift j for it is certainly no incurious part 
of the hiftory of the European nations, to ob- 
ferve them acknowledging for fo long a time 
an artificial flate, compofed of materials which 
almcft all of them lenty as it were, towards 
its formation j which they had the power of 
withdrawing at pleafure j and which, like an 
enchantment, was actually annihilated as foon 
as they chofe to break the charm. To this 
they were at laft driven by the increafing 
power of the union, which induced them, 
after their famous war with Eric of Denmark, 
to withdraw their refpedtive merchants, and 
the alliance , inftantly crumbled to-pieces. 
From that time, none but the German cities 
were allowed a place in the Confederation j 
and they being continually reduced, as va
rious Sovereigns got the better of them, it has 
dwindled to the three towns, formerly men
tioned, (w) which are perhaps more powerful, 
from their individual confequence, than from 
any fupport they may derive from a union,
which is now “ the prefentation of but what it

- »»•was.
(w) Pfeffel. droit pub. dl’Allemagne, i. 443, 445^ 

Putter. 3- civ i« |
OF
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OF AUXILIARY TREATIES.

Another great point in which Treaties and 
pofitive Conventions influenced the Law of 
Nations, and contributed to feparate it {till 
farther from the law of nature, was the power 
which it veiled in nations of doing certain 
ads of a hoftile nature, but which were not 
therefore to place them in the htuation of a 
declared enemy.

According to natural principles, it fhould 
feem, that whoever affifts an enemy, let what 
will be his previous connection with him, be
comes inftanter an enemy alfo, and may 
therefore be purfued as fuCh wherever he ap
pears. According to modern doctrines, how
ever, in confequence of the multiplication of 
the ties between all the States of Europe, 
by means of 'Treaties; it is allowable for a 
nation to be the enemy of another to a certain 
point, and no farther; and if, previous to the 
breaking out of war between two kingdoms, 
a defenlive Treaty has been made between one 
of them and a third, by which a certain num- 

U 2 bet
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ber of troops is to be mutually afforded, it be 
compliance with the agreement implicates 
the Auxiliary in the quarrel, only fo far as 
the contingent which he furnifhes is con
cerned. (x)

Traces of this refinement, and the manner 
in which it was by degrees introduced by 
Convention, are to be difcovered very plainly 
in the ages before us, particularly in the 
Treaty between John and Philip, Kings of 
England and France in 1214; in which their 
conduct with refpedft to the rival Kings of 
Sicily and Germany, Frederick and Otho, 
was laid down in precife terms. Philip 
was the ally of Frederick, and John of 
Otho ; and France and England agreed to 
make peace,.without tying themfelves down 
to abandon their allies 5 fo that it was poffi- 
ble for each to remain at war in a certain ter
ritory^ as Auxiliaries, though the two coun
tries refpe£tively continued at peace at home. 
The following article acknowledges it in lan
guage the moft exprefs :

Fredericas rex Romanorum et Sicilia, erit in 
noflra treuga Ji voluerit, et rex Otho firm liter, 
erit in treuga regis Anglia, Ji voluerit \ttji 

(x) See Vattel L. 3. S. 10 1.
dter

hgz
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alter illofun noluerit ejj'e in treuga, ms. poteri- 
mus juvare Fredericftm in Imperio; et rex An
glia Othonem in Imperio Jimiliter ; abfqne mef- 
facere, et abfque faciendo guerram inter Joan- 
nem regent Angliaet nos, de terris nojlris. (y )

In like manner, towards the end of the 
fame century, when the moft determined war 
prevailed between Arragon and Rome, in 
which Naples wag the chief fupport of the 
latter j it was flip plated by the Treaty of 
Oleron, which was to give peace to Sicily and 
Naples, that James, King of the former 
country, fhould be allowed, notwithftanding 
that peace, to afiift his brother the King of 
Arragon in whatever war he undertook, {%) ;

In like manner,alfo,after theTreaty ofBretig- 
hy, between John of France, andEpwARD III. 
of England, Henry de ‘Tranjlamare being raifed 
up by Jojin to balance the intereft of England 
■with his brother the King of Caftile, he was 
bound hyl’reatyto ferve the King of France uen- 
u vers et contr? tous j” for which he had a penfion

(y) Rynr. 1. 112. Leibnitz. Cod. Dip. p. 9.
(g) Burign. 2. 220,
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Of ten thoufand livres, and a promife of an 
honourable retreat, in calh he failed in his 
enterprifes, (a) But as the name of England 
did not appear in the Treaty, it could not 
declare war againft France, and both coun
tries engaged in the war of Caftile as Auxi
liaries, without interrupting their amicable 
intercourfe at home. The foldiers of France 
fought the battles of Henry, and the power 
of England was led by the Black Prince to 
the affiftance of Peter j and each nation 
again encountered one another in Spain, 
though, in conformity to the rules of the 
world, in other parts they remained at 
peace. (<£)

Mankind had made a eonfiderable advance 
in the diplomatic fcience, when fuch refine
ments were held legitimate. The Romans 
purfued a very different conduct, and much 
nearer to the law of nature, in cpnfidering 
every ally of an enemy as an enemy himfelf, 
Other nations thought fp too ; and the total

*9+

(a) Trefor. des Chartres, ap. Villaret. 1.272.
(b) See the reafoning before-mentioned in the cafe ofth,e 

MarechalD’Andregham, Chap. XIV,

deftrudtion



definition of their city by Brenn?.s, was 
the well-known confequence of the affiftance 
they gave to the enemy of the Gauls.
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OF TREATIES OF SUBSIDY.

Not unfimilar to thefe Alliances, were the 
Treaties of Subfidyr fo frequently to be met 
with all through the hiftory of Europe, 
and which have grown to he fo important a 
part of the Jus Publicum in modern times.

The invention of money, among other re
volutions which it caufed in the affairs of 
mankind, brought about that great one, of in- 
vefting thofe who poffeffed it, with a potent 
and manageable inftrument of railing a power 
which they could not well have commanded, 
if left" to mere natural refources. Money, 
therefore, has not been improperly called 
Power itfelf; and the character of it, as one of 
the finews of war, is well known. By a pro
per employment of this great, engine, the 
ftates of the world contrived to multiply their 

, U 4 forces,
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forces, and had always at command a 'certain 
body of troops entertained for them by otter 
nations, without thereby involving the whole 
force of thofe nations in^their general quar
rels, ....

In the application, however, of this doc-* 
trine, regard was pf courfe had to the fpirit of 
tlje various other inftitutions which at that 
time governed the world ; and as the Feudal 
Syftem, while it in general allowed the rights 
of peace and war to all great vaffals, abfo- 
lutely forbade the exercife of them towards 
the Lord Paramount; we find, that in 
making thefe Treaties of Subfidy, exceptions 
were conftantly introduced in favour of thofe 
who might poflefs fuperiour rights over the 
parties. .

This recourfe to fubfidy appears early In 
the hiftory of Europe. So far back as i ici, 
we have a long and regular Treaty of this 
fort between Henry I. of England, and die 
Earl of Flanders ; by which, in confideration 
of four hundred marks a year, the Earl is 
bound to atffift the King with five hundred 
fpldiers, againft all enemies who may attack

him



Mm in England, except his liege Lord the King 
of France. (c) - A century afterwards, another 

* Treaty is made to the fame effect, between 
King John and the Earl of Holland ; the 

. foldiers to be in the pay of the King while 
within the realm.: {d) and in 1295, we find a 

, Treaty of Subfidy and Alliance between Phi

, lip le Bel, and the fame ftate; by which, 
in confideration of 25,000 livres paid down, 
and 4000 a year for life, the Earl promifes to

- affift him in all his wars, except an ojfenfme one
againfl his liege. Lord the King of Germany; to 
receive his troops within his territories at plea- 
fure ; and to make war againft all his ene
mies, being the Allies of the King of England, 
particularly thofe “ qui ont re§:u fes deniers 
contre le di£t Roy de France.” (e) *

When Edward III. and Philip of Valois, 
were preparing for their great conteft in 
France; they each of them fought Allies to

- themfelves by every poffible., means ; and a 
hundred thoufand marks purchafed a power-

(c) Rym. 1. 1, 2. (d) Id. 1. 168.

[e) Leibnitz, Cod, Dipl, 34,
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ful Auxiliary to the former, in the perfcm of 
Adolphus of Naffau. [f.) King Charles 
V. of France, furnamed the Wife, is alfo re- 
prefented by an hiftorian, as eager to gain fo
reign Princes on all occafions to his interefts, 
by carefles and penfions, for •which they were 
to furnifh him with a certain number of men ; 
and the ¥ ref or des Chartres is full of Deeds, 
by which he obtained the fervices of foldiers 
of all ranks, from Sovereigns down to fimple 
knights, drawn from the frontiers of Flan
ders, and Brabant, from the Rhine, and the 
interiour of Germany, (g)

\

The military fpirit of the age, affifted by 
Chivalry, which taught men to offer their 
fervices wherever they were moft wanted, con
tributed without doubt to the univerfality in 
which this cuftom was eftablifhed ; and 
Europe faw every where vaft bodies of men in 
arms, who, if they had no quarrel of their 
own upon their hands, were ready at the call 
of thofe who had. To fubfdize therefore, as 
it was an obvious, fo it foon became a gene
ral practice-; and one part of a nation might

(/) Rym. 3, (j-) Vijlaret. 2. 8.



legitimately be lent to the affiftance of another 
ftate, without bringing down upon the whole, 
the hoftilities of thofe againft whom it was 
directed. .

It was hence that the character of a foldier 
of fortune arofe, a defcription of men very 
antiently known in Europe. It appeared un
der various fhapes, and almoft at all times ; 
under the name of Rowters in the twelfth 
and thirteenth, and under that of the Compaq 
flies in the fourteenth century. (-6) In Italy 
they were known by the appellation of Con- 
dottieri, or Leaders of Bands ; who made a 
trade of war, trained up foldiers in their own 
fay, and let them and themfelves out for 
hire, to every * ftate, and to every caufe, that 
ftood in need of them, (i) (

Finally, the Treaties of Subfidy which 
were formed by feveral Powers, particularly 
France, with the Swifs Cantons, are ftrong 
inftances of this refinement in the Law of 
Nations. By thofe Treaties, the beft troops

(b) Speed. 490.

(;) &obert:fbnt Cb, v. 1, 160,

TREATIES AND CONVENTIONS. 299

of



3oo

of Switzerland have been vigoroufly employed 
againft particular ftates, without their con
ceiving, on that account, that they had a legi
timate caufe for quarrel againft the community 
which putfifhed them. Lewis XI. is faid to 
have been the firft who began to fubfidize the 
Swifs upon a fyftem. He found that they 
could be redoubtable enemies; and, taking 
advantage of this cuftom, (which thus allowed 
of a partial employment of their forces, 
without on that account endangering the 
whole,) he converted them, by means of 
fubfidy, into the moft fervieeable of his 
friends. (£)

The' advantage of granting fublidies to fo
reign troops, for fighting battles in which 
they are no wife concerned, it is rather the 
objeft of politics, than of the Law of Nations 
to fettle : but its propriety upon moral and 
Chrijlian principles, it would not be improper 
to difcufs. As this work, however, is more 
an hiftorical deduction of what was, than a 
dilfertation on what ought to be, I fhall not 
here go into the queftion. At the fame time

(i) Gamier. 1.491. Recueil d'es Traitez. x. 599.

the
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the fubje£t itfelf demands the mention-of fe- 
veral celebrated bands of thefe foldiers of for
tune, whofe actions were attended with- 
many remarkable and melancholy efle&s upon 
the affairs and the jurifprjadence of the 
world, and will ferve to fhew very power
fully the evils to which they are liable, 
whenever thegeneral order of things is de
ranged. •

In the beginning of the fourteenth century, 
the perpetual wars of Sicily had overwhelmed 
that fine ifland with troops of all nations. 
Moft of thefe, it fhould appear, were Merce
naries, who, confulting the genius of their 
order, and influenced by the barbarity of, the 
times, refufed to lay. down their aims after 
their employers had made peace, and conti
nued a way of life which was no longer law- 
ful.(/), ■

TREATIES AND CONVENTIONS. 30*

(/) Porro Sicilia tot bellorum motibus liben, in milr- 
tum GatalanorunU) Arragonenfium, Calabrorurr, et Sicu- 
lorum, rapinas et depredationes incidit. Quos Fredericus 
ut Infulam expurgaret, contra Turcas qui Conftantinopo- 
lim infeftabant auxiliares mifit, Fazellus de rebus Sicu- 
Us. 477. , ■ :
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Frederick, King of Sicily, was at a loll 
how to difband them; and, as the only means 
of delivering the ifland, he fent them, to the 
amount of eighteen thoufand, as Auxiliaries 
to Andronicus, Emperor of Conftantinople, 
againft the Turks., Their Commander, Ro
ger de Flor, acquired the great dutchy of Ro
mania, and performed fignal fervices for the 
Emperor. In the courfe of five years, how
ever, they turned againft their new em
ployer, and fought and defeated his' fon Mi
chael, in a pitched battle. They afterwards 
entered into the fervice of the Count of Va
lois, who pretended to the throne of Con- 
ftantinople ; and afterwards again, into that 
of Walter de Brienne, Duke of Athens. 
Quarrelling with this latter Sovereign, as 
they had done before with the Emperor, they 
fought and killed him, and even took pof- 
feflion of his country, which they formed 
into a Jlate for themfelves, under the title of 
the Great ComEaNy. They preferved 
their full independence till the year 1326, 
(four and twenty years after their departure 
from Sicily,) when they put themfelves under 
the protection of their old employer, King 

, Frederick 5
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Frederick ; (m) and, under his Viceroys, they 
exifted for years as an acknowledged ftate, till 
they were loft amid various other revolu
tions. We have thus the picture of a body 
of men, collected at firft by legitimate com- 
miflions, difpofing of themfelves by Treaty, 
in virtue of a kind of bajlard Sovereignty, 
till they at length actually became Sovereigns 
themfelves. («)

Similar to this, but attended with more va
rious, and, to us, more interefting circum- 
ftances, is the hiftory of thofe famous Mer
cenaries in the middle of the fame century, 
known by the name of the Companies.

The quarrel for the crown of France be
tween Edward III. and Philip of Valois, 
had thrown the whole world into arms; and 
the great length of time* during which that 
quarrel lafted, brought immenfe bodies of 
foldiers from all nations into the kingdom

(m) Burigny. 2. 245, 6. 7.
(«) It is hardly neceffary to obferve, that this is a very 

different cafe from that frequent one of ail Ally {being already 
a Sovereign Power) called into the afliftance, and becoming 
the deftrudlion of a weaker State.
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•which was the object of contention. The 
military fpirit expanded itfelf ftill more than 
it was naturally inclined to do, and the pro- 
feflion of a foldier feemed literally to have 
annihilated all others. When therefore by the 
Treaty of Bretigny, 1360, a general peace was 
agreed upon between the rival Powers, there 
remained all over the feat of war a valt mul
titude of armed bands, whofe ravages had 
hitherto been authorifed by the fan&ion of 
Sovereigns, but who could now no longer 
continue their mode of life, without incurring 
the vengeance of the law. It was not, how
ever, for fuch men to underhand how the 
fame conduct could be morally different, be- 
caufe they were in different fituations; and 
that what at one moment had been their duty, 
fhould of a fudden have become a crime. 
When therefore the two governments had 
dilbanded their fevejal powers, without taking 
the precaution of providing them a retreat, or 
pointing out to them the means of honourable 
induftry, they were led, not unnaturally, to 
continue the only profeffion which they had 
probably known : and as the caufe they had 
engaged in, was indifferent to the greater 
number of them, a change in their appella

tions
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tions \va$ the only point that diftinguilhed 
them in their new characters. Their occu
pations continued almoft exadly the fame; 
but the name of Soldier, was degraded into 
that of Robber.

According, therefore, as they were dis
banded, they formed themfelves into Com

PANIES, and electing fome of the boldeft of 
their body as their Chiefs, they fell upon 
every thing that came in their way, with a 
rage which was fo much the more violent, 
as it was removed from all the reftraint 
under which they had formerly lived. Not 
©nly private houfes, but cities ; not only 
the highways, but whole provinces* were ra
vaged by thefe mercilefs men ; and the dif- 
tindions of fex, of age, and- even of friend 
and enemy, were all confounded. (0)

Their numbers and adions made them re- 
fpeded, as well as dreaded ; they formed fen- 
terprifes fuperiour to the force of many regu
lar ftates; and in the end, as we fhall ob- 
ferve, they acquired nearly as much confe-

(0) Froiff. V. 1. Ch. 2x4. ViedeB. duGujfcl. 38.
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quence, by forcing Sovereigns to treat with, 
and in fome meafure therefore to acknow
ledge them.

At firft the King of France confidered them, 
as he had a right to do, as rebels and free
booters. They were not authorifed by any 
Sovereign Power; they made war under no 
eommiflion but their own fwords; and hence 
they have been called by an old hiftorian, 
“ Filii Belial, Guerratores de variis natio- 
nibus, non'habentes titulum(p)

Succefs, however, obliging the King to pur- 
fue a different plan : one of their armies, 
muftering lixteen thoufand ftrong, encoun
tered James de Bourbon, a Prince of the 
Blood of the firft accomplifhments, attended 
by the flower of the French Chivalry, and' 
defeated and killed him at Brignais, near the 
banks of the Rhone. They afterwards pillaged 
the whole of the Lyonnais, and other pro
vinces ; and, marching, ftraight to Avignon* 
refolved to plunder the whole Confiftory, 
together with the Pope himfelf. From this

(p) Continual, of Guill. de Nangis. 1360.

they2



they Vvere only diverted by the Marquis of 
Montferrat, a Sovereign Power, who by 
treaty took them into his pay, and ventured 
to employ them in his wars in Italy, (y)

Five years pafled on, during which France 
continued a prey to their ravages, in her 
faireft provinces, without a poffibility of Ce- 
{training them; and the complexion of the 
times, and the cuftom we have been confi- 
dering, tended palpably to increafe, inftead of 
■diminifhing the evil.
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The mode which had been adopted, of 
granting fubfidies to particular Chiefs of re
nown, for the purpofe of holding in readinefs 
a conftant fupply of armed men, was favour
able to the Companies in the higheft de
gree ; and fo far from being repreffed, they 
were encouraged, and actually joined, by men 
whole names in other times, would have made 
them blulh at their perverfion of a profeffion, 
of all others perhaps the molt truly noble, 
as Well as the moft brilliant. Accordingly, 
about this time, we find the character of thefe

(y) FroifT. V. I. Ch. 215.

X 2 robbers
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robbers raifed, and the rememberance of their 
actions almoft done away, by the acceffion of 
fuch men as Calverly, Gournay, Al- 
bret, Auxerne, Andregham, (a Mar- 
fhal of France,) and even of Du Guescelin 
himfelf.

An immediate field of a<ftion was fought 
by thefe officers in Spain, where Henry de 
Transtamere held his arms open to re
ceive them; (r) and fuch was the weaknefs 
of France, that it was the only method fhe 
could devife, by which to get rid of fuch 
dangerous enemies. Upon thofe, therefore, 
whom Charles the Wise had at firft treat
ed as rebels, he condefcended at laft to confer 
a kind of legitimacy, by actually making a 
‘Treaty with them to evacuate France ; in the 
courfe of which their Chiefs were entertained 
with all poffible honour at Paris, (r) and re
ceived a fupply of 200,000 livres as the 
price of their retreat. It was upon this occa-

(r) Frciiff. 1. 230.
(s) One of thefe Chiefs was Hugh de Calverly himfelf, 

a very accomplilhed Knight of the Englifh party, and, as 
we havefeen, (Chap. XIV.) the brother irt arms of Du 
Guefcelin.
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lion that Du Guescelin was given to them 
as a leader, and his influence with them was 
probably occafioned by the iniquitous offer of 
leading them, firft againft the court of Avig
non. In the courfe of that vifit, the unfor
tunate Pontiff was treated with the utmoft 
contempt and harftinefs by this celebrated 
General, who, all accomplifhed as he was in 
the virtues of knighthood,, difplayed upon this 
occafion the talents and the boldnefs. of the 
moflf lawlefs freebooter. He exacted 100,000 
florins i for the ranfom of Avignon, and ra
vaged the whole country till it was paid, (a)

After their well-known fuccefs in the caufe 
of Henry de Transtamere, the Black 
Prince refolving to reftore the King they 
had dethroned, recalled all thofe ofi their' 
number that depended upon England ; and 
fuch was their reverence for his authority, 
that they inftantly obeyed his fummons, and 
forced their way out of Cajiile, in fpite of all 
oppofition, (v) only that they might return

(t) See the particulars of this remarkable tranfa&ion fet 
forth with much fpirit, and at the fame time, fimplicityy 
Vie de Bert du Guefcl, 89, 90, 91.

(v) Froiff, i, Ch« 279.
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to it againft the very caufe they had fo fuc-> 
cefsfully efpoufed. In their fecond expedi
tion, they were equally fortunate as in the 
firft; and, upon their return into France, 
which they called their Apartment, fleur 
ChambreJ being difmilTed by the Prince of 
Wales, they ftill continued embodied, and 
fat themfelvs down on the banks of the Loire. 
Farther they were defired not to retreat by 
Edward, who forefeeing the impending war 
with France, told them he might ftill have oe- 
cafion for their fervices. The King of France 
alfo, from the fame caufe, held a large body 
of them in readinefs on the other fide; and 
thus we again behold this memorable clafs 
of men, now freebooters, now regular fol- 
diers, changing fervices and characters, as ac
cident, or intereft, or the exigences of the 
times, required. In 1374, fourteen years 
after the rife of thefe Subfidiaries, upon the 
truce between France and England, EnguEr- 
rand de Courcy, finding them without em
ployment, entered into a Lreaty with them to 
follow him into Aujirta, to the fueceflion of 
which he laid claim.

3io INFLUENCE OF
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Such then was the confequence, in the 
fourteenth century, of the cuftom of hiring; 
mercenary troops; and I have judged it the 
more neceflary to make this mention of them, 
becaufe in the above examples we may ob- 
ferve an almoft new and independent Jiatev 
rifing on the bofom, and in very fpite of 
other States, and preferring themfelves there, 
at firft indeed by forcet but afterwards by law.

Something not unfimilar to this, arofe even 
in the laft century, during the height of the 
famous Thirty Years War; when, the whole 
Continent being in arms, and no profeffion 
known but the military one; the contending 
States faw vaft bodies of men, ftrangers, as 
well as fubjefts, ranging themfelves under the 
ftandards of various Chiefs, who owed their 
fortunes apd independence folely to their ta
lents for war. The univerfal diforder that pre
vailed, offered perpetual opportunities to their 
ambition ; and according to their refources in 
raifing men, or their ability in commanding 
them, they were courted and protected by the 
Sovereigns around them ; and by the 'Treaties 
they made, became actually -a kind of Sove
reigns themfelves.

. X4 The



The moft illuftrious of them were the. gal
lant Count Mansfeldt, and the famous. 
Duke of Saxe Weimar. The latter was. 
fubfidifed by Richelieu in the fervice of 
France. It was however in the fame manner 
as many modern potentates are fubfidifed ; 
more in order to annoy the enemy, than to: 
augment the poffeffions of the fubjidifing 
power. The Duke made concpiefts in his 
own name all along the Rhine; he took 
Bri/fac, the then key to Alfaceand garrifoned 
it for himfelf; and of fuch importance was 
his army, though the Sovereignty (if it was 
one) which they formed, was almoft con
fined to their camp ; that upon the death of 
their leader, the greateft Princes entered into 
Treaty with them for their fervices and their 
poffefiions. The -Emperor, the King of 
France, the Duke of Saxony, and the Ele<ftor 
Palatine, were all rivals upon this occafion. 
The Emperor, as a Sovereign whom they 
had offended, but who was willing to for
give them; the King, as the power whofe 
fupplies had enabled them to keep the field 
the Duke, as the heir by will of their late 
Commander ; and the Elector, without any 
preteniion at all, but that of money to pur-
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chafe, their right. This laft, however, was 
known to be fo powerful, that Richelieu- 
did not feruple to arreft him on his way to 
the army, on the ground of his entering the 
kingdom without a Safe Conduft; (w) and 
being thus left with lefs potent rivals to com
bat, he fucceeded in purchafmg by a 'Treaty 
of Subfdy, the fervices of the army, and the 
conquefts they had made in Alface. (at) In 
the courfe of the affair, the acquifition of 
Brijj'ac from the Baron d’Erback, the Go
vernor for Weimar, is faid to have coft the 
celebrated Marlhal de Guebriant as much 
trouble in negotiation, as a regular fiege 
Would have coft him in war. (y)

Throughout the whole of thefe tranfaftions, 
it is evident that the Duke of Weimar, who 
had not originally poffeffed a foot of land in

(w) Bougeant. Hift. de la P. de Weftph. I. 5- S. 58.
(*) The heads of the army are defcribed limply as,the 

Gentlemen, Directors, and Officers of the troops which 
the late Duke of Weimar commanded 5 no mention is made 
of them as belonging to any Sovereign State. Du Mont* 
II. 184, '

(}') Bougeant. 1. 5. S. 55, 57.
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Sovereignty, [z) was ydt confidered as a 
Sovereign by thofe who treated with him ; 
and he is reprefeilted by an hiftorian, as de- 
firous of forming that eftablifhment for him
felf in AlJ'ace, which, while he lived, he 
jealoully defended againft his very employers 
the French, and which, had he not died, 
would have probably conferred upon him the 
title of its Lani>gr ave. {a) Thefe are fome 
of the important confeqpences which in a 
time of general and continued, warfare, may 
atterid upon the cuftom of fubfidifing; the 
whole legal force and extent of which, muft, 
as we fee, derive their original fpring from 
'Treaty and Convention.

(z) Bernard n’avoit pour tout bien, que l’honneur 
d’etre iffu de la branche ainee, de la Maifon de Saxe, Id, 
Sec. 56.

(a) Id. Ib. Men who are fond of fpeculation might pur- 
fue the reflexions which are naturally fupplied by this ac
count, as applicable to the prefent fituation of affairs on the 
Continent. A very little time has paffed fince Dumourier 
promifed to be as celebrated a foldier of fortune as the Duke 
of Weimar.
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OF COMMON CAUSE.

TO Treaties is alfo owing another cuftom, 
which has been received by the Law of Na
tions, but which, whenever it takes place, is 
certainly an abandonment of that urtiverfal 
independence enjoyed under the ftate of na
ture. I rtiean the obligation by which par
ticular nations have often bound themfelves, 
to make Common Caufe againft others, arid" 
agreed not to lay down their arms except by 
general confent.

By thefe confederations, the connexions 
of States were not only multiplied, but im
proved into very ftriX ties of amity, often 
ending in a departure from that impartial 
neutrality which iri the abftraX they preferve 
towards one another. The indifcriminate 
warfare which had attended the early Bar
barians, came thus to be modified ; nations 
ranged themfelves under different alliances; 
a fixed objedt was propofed; and the embrios 
pf what afterwards grew into the fyftem 
called the Balance of Europe, began to 
appear.
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The perpetual contefts between the two 
great kingdoms of France and England., gave 
rife to many cafes of this fort in the earlier 
parts of their hiftory ; and in arranging thefe 
alliances, they were naturally much governed 
by geographical fituation. France fought a 
fmcere and powerful friend in the King of 
Scotland, which produced the fufpenfion of 
the Jus Alhinatus, in favour of the latter 
nation; England, as naturally, looked to 
Flanders and to Spain for the fame fort of 
afliftance. So low down as 1197, we have 
a full example of it in the Treaty between 
Richard I. and Baldwin Count of Flan
ders. In that Treaty it is agreed that neither, 
party fhall haye the power of laying down his 
arms in the war againft France, without the 
confent of the other j that even after that con- 
fent, and when peace fhall be made, each fhall 
be held ready to affift the other with all his 
power if the King of France fhould make 
war upon him ; and the alliance is to endure, 
not only during their lives, but for ever be
tween their heirs, whether their States fhall 
be at peace or war elfewhere. (d) In the
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fame manner an alliance exa&ly fimilar was 
made between the fame Baldwin and King 
John; (c) and in confideration of the pro- 
pofed marriage between Henry III. and the 
daughter of the Duke of Britanny in 1225, 
the King of England agrees that he will make 
Common Caufe with the Duke, againft all 
his enemies ; and that on the Continent, he- 
will neither make peace, nor truce, with 
them, without his confent. (d) * ‘

In 1266 we have a very extraordinary 
Treaty of this kind between Henry Earl of 
Luxemburg, and Ferry Duke of Lorrain 
againft the Earl of' Bar. Henry obliges* 
himfelf never to affift the Earl of Bar 
againft Ferry, even though he (Henry) 
fhould be at war with Lorrain ; and in that 
cafe.'alfo, if Bar fhould take the opportunity 
to attack Lorrain at the fame time, he actually

(f) Rym. 1; 114.

(d) Erimus eidem Duci confulentes & adjuvantes cum 
jiofl'e noftro, ad jura fua defendenda et perquirenda; et 
quod cum nullo de inimicis noftris et ipfius ducis, in par-, 
tibus tranfmarinis, pacem.faciemus, vel treugas capiemus, 
fine aflenfu ipfius ducis. Rym. 1. 284.
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obliges himfelf to make peace and join his 
forces againft Bar. (e)

It is evident I think, that the modern prac
tice of making alliances of Offence and De
fence arofe from this, as they bear a near 
refemblance to it in effedt, though their form 
is obvi ufly different. All the diftindtion 
however, is, that our downright anceftor-s 
named the very perfons againft whom the 
alliance was made; while the modern refine
ments have confined it chiefly to Quotas, and 
wrapt up the objedt in general terms.

3i8 INFLUENCE OF

OF RENDERING UP OUTLAWS.

UPON the lame principle with the laft are 
thofe articles of Convention, by which two, or 
more Powers agree to wave their right of 
granting an Asylum to the fubjedts of one 
another, and mutually to render them up 
even without being required.

(?) Du Mont. Corps Dipl. i. 224.
The



The right of protecting all who may come 
within the bounds of an independent Com
munity, has been always held one of the 
mpft valuable prerogatives of Sovereignty; 
and any invafion of it has ever been ftrenu- 
oufly contefted. Neverthelefs to grant pro
tection to thofe who have offended the peace 
of other Communities, is itfelf little lefs than 
the fame fort of crime. A difficulty not in- 
confiderable therefore arifes in determining 
between the two contending rights, the readieft 
way of avoiding which, is by having recourfe 
to 'Convention.

This was early adopted by the European 
nations, and Treaties are frequent by which 
it is ftipulated that nations fhall mutually give 
up to each others power, the criminals that 
may have fought refuge with them, from the 
juftice of their own country. A few cafes 
only" of this fort need be mentioned. By a 
Treaty between William King of Scotland, 
and Henry II. of England, in 1174, it is 
agreed that if perfons guilty of felony fhall 
have fled from England to Scotland, they 
fhall be immediately feized, and either be 
tried in the King of Scotland1 % Courts, or de

livered
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livered up to the Juftices of England, and 
vice verfa. (/ ) By the Treaty of Paris, May 
1303, Philip III. and Edward I. refufe 
to grant protection to each other’s Outlaws 
and by another, between Charles V. of 
France, and the Duke of Savoy, 1378, all 
malefactors who had fled for refuge from 
■Savoy to Dauphiny, or from Daupbiny to 
Savoy, were to be rendered up to juftice, 
even though they Jhould be the JubjeSls of the 
State delivering them, (h)

Thefe cafes fell far fhort of thofe Trea
ties of Confederation formerly mention
ed, but they ferve to fhew in an eminent 
degree, the manner in which the union of 
particular States came to be extended, and 
above all they prove to us the fuperiour regu
larity of the times in comparison with thofe 
in which all ftrangers who came upon a 
foreign territory were immediately feized and 
reduced to flayery. (/)

(_T) Rym. 1. 35. M. Par. 131. 37.
(S) W- 2. 924-
(h) Receuil des ordonnances. ap. Villaret, 1. 553.
(0 Vide Chap. VI.
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OF TREATIES WITH POWERS, NOT 
CHRISTIAN.

BUT of the various effects produced by 
Treaties on the cuftom and practice of na
tions, not the leaft confiderable was the ami
cable occafion which they afforded, to Sets'' 
of people of difcordant religions and manners, 
of acquiring a better knowledge of each others 
inftitutions. This alone was a powerful in- 
ftrument to foften thofe fturdy prejudices, 
which ignorance of one another never fails to 
infpire; for even in common life we generally 
obferve, that the ftrongeft antipathies may be 
contraded without foundation, and may be 
removed, limply by an opportunity of becom
ing acquainted. •

It was thus in fad that the horrid enmity 
of the Christian and Mahometan na
tions, which had been generated by the 
ftrongeft of all prejudices, and kept perpetu
ally adive by the evils which they had mu
tually iriflided, began at laft to give way to 
the natural courfe of things.

Vol. II. Y To
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To treat with Infidels, as we have former!/ 
obferved, was eftehmed infamous; and the 
perfons who could fo far forget their cht--' 
rafter as Chriftians, were held up to public 
deteftation. The notion exifted long ; it wis 
a ftrong inftrument in the hands of the Popes 
againft the all-powerful Frederick II. (/) 
and- not a weak one, fo far down as tie 
fixteenth century, when Francis I. wis 
loaded with opprobrium in confequence of 
his alliances with the Porte. On this occi- 
fion, in order to regain his charafter in one 
point, that Monarch was forced to ftoop- K> 
what was the greateft ftain upon it in another. 
He had been among the firft of the age in 
reputation for liberality, and clemency} yet 
he fullied his glory by executions that were 
only worthy the ferocity of a bigot. (/)

Even fo far down as the beginning of the 
feventeenth century, thefe prejudices retained 
fo1 much, of their weight with the Proteftants 
themfelves, that Grotius thought it worth
while to go at large into the queftion ; and 
though he allows that, as a general pofition*

(£) See Chap. XIII. . '*
(/) Daniel* HifL de Fr. fol 2. 298^

- * it
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3ft'may be permitted, (or rather that it is not 
forbidden) to make an alliance with- Infidels % 
yet he treats of thefe alliances with fingular 
caution. For example, he fays that care 
mull be taken not to fuffer the connexion to 
be too intimate, left it might be the means of 
corrupting weaker underftandiags; and for 
this purpoffe, if there are many Ghrtftians 
within an Infidel territory by virtue of an al
liance, he thinks that after the example of 
the Ifraelites in Egypt, they ought to keep 
themfelves as diftindt as poflible from the in
habitants. (m)

Again, if the alliance is likely to prove the 
means of rendering them too powerful, he 
abfolutely forbids it, without the extreme of 
neceflity; for, fays he, there is nothing lo 
juft in itfelf, but muft give way, if it is either 
direftly, or indirectly hurtful to religion.1 
He even goes on to fay, that Princes and 
States ought to bear in their minds upon this 
fubjedt, the pious and bold addrefs of an.

■ (m) Cavendum cnim jie nimia commixtio, contagium 
sdferat iiifirmis, quam ad rem utile erit fedes diftmgui, 
ficut Ifraelitse feorfim ab /Egyptiis habitaruut. De jur. B* 
et P* L. 2. cap. 15. S. II.



Arehbilhop of Rheims to Charles tlrd 
Simple, when he told him that all men. 
were terrified to obferve him courting the 
friendship of the enemies of God, and mak
ing leagues with them to the deftruftion of 
the Chriftian name ; for what difference, adds 
the-holy Ecclefiaftic, is there between <affociat-> 
ing with Pagans, and denying Gody or wor- 
Jhipping Idols f (n)

Grotius finifhes the Subject with laying it 
down, that all Chrijlian. nations are bound to 
allift one another againft the attacks of In

fidels ; and it was no doubt in confequence of 
the univerfality of thefe prejudices, that the

$24 ’ . INFLUENCE OF '

(n) Sed et Ji ex focietate tali, profanae opes magnum 
fint habiturae incrementum, abftinendum erit extra fum- 
mam neceffitatem. Non enim jus quodvis fufficit ad id 
committendum, quod religioui, fi non dire&e, indfredte 
tamen, nociturum.putetur. Id. Sec. n. 2.

Optandum eflet ut multi ho'die principes ac populi, in 
ahitnum admitterent liberam et piam vocem Fulconis 
Archiepifcopi Retnenfis,. Carolym Simplicum fic admo- 
nentis. Qui non expavefcat vos inimicorum Dei amicitiam. 
yelle, ac in cladem et ruinam nominis Chriftiani, pagan*, 
arma et faedera lufcipere deteftanda? Nihil enim diftat 
atrum quiffe paganis fociet,_an abjiegato deo Idolas colat. Id. 
Sec. u. 3.

. cotemporary
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cotemporary of Grotius, (Sir Edward Coke,) 
has advanced, or rather preferred, do&rines 

’ to the fame purport, as forming part of 
the laws of England. •

In the fourth Inftitute, the following pofi- 
tions with their commentary, are fuppofed to 
be the fettled laws of this realm.

There be four kinds of Leagues. •
L Fsedus pads; and that a Chriftian Printe 

may have with an Infidel.
II. Fsedus congratulationis, five confola- 

tionis; and this may a Chriftian Prince make 
with an Infidel,

III. Fsedus commutationis mercium, five 
commercii; and this alfo may be made with 
an Infidel.

IV. FiEDUs mutui auxilii ; and this
cannot be done with an Infidel\ (0) •

Thefe four pofitions, the learned Chief 
Juftice founds upon examples drawn from 
the Jewilh hiftory; and the laft of them, 
upon the example of Jehosophat, King of

. (») Fourth Inftit. 155,
Y 3 Judah j
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Judah ; who having made an alliance with 
Ashab King of Ifrael, an Idolater, was not 
only in extreme danger during the war, but- 
was met after his return home, and flain by 
Jehu, for giving affiftance to the enemy of 

• God. (p) Thus, from cafes drawn from a 
very, antient part of the hiftory of a very re
mote people, and who were under the go
vernment of very particular inftitutions, the 

. Law of Nations, at leaf!; as it is made part of 
the Law of England, is fuppofed to inhibit 
alliances between Chrijlians and ‘Turks ; “ for 
thus,” adds his Lordihip, “ the Laws of 
a England, concerning thefe four Leagues^ 
“ are as you perceive founded upon the Laws 
“ of God.” (?)

With every proper deference for fo high 
an authority as my Lord Coke’s, this prohi
bition is now no longer law. Mankind have, 
in a great meafure, left off perfecuting one 
another on account of their religion; and 
Leagues oJFenlive, and defendve, are made 
in every part of the world, without aivjr 
reference to their points of faith. (r)

(y.) Id. Ib. (q) lb.
(r) E. G. between Chriftians* and all the various reli^ 

gions uf Ada and America.
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We are not however to fuppofe that this 
alteration is abfolutely of modern growth. 
Though it was not very univerfal, traces of 
it are to be found far back in the hiftory of 
Europe. It was Convention that firft gave it 
birth, and the exterminating hatred with 
which the Chriftian and Saracen people beheld 
one another, was at length made fo far tq 
bend, as to admit of the propriety of entering 
into Treaties together. If I may be allowed 
the expreflion, they conquered one another 
into mutual refpedt; and Treaties once begun, 
a variety of good confequences followed. A 
freedom of intercourfe was agreed upon ; the 
forfeiture of liberty, of effects, or of life itfelf, 
was no longer the terrible punifhment for the 
crime of entering into each others country; 
and what had long been prefcribed by true 
religion, and even by common humanity in 
vain, was at laft ftipulated for with effedt by 
exprefs agreement. In many parts, the two 
races were fo mingled together with the fame 
diftridt of Country, that after having fruitlefsly 
endeavoured to deftroy one another, they came 
adtually to confider that they were mutually 
entitled to the rank of legitimate States, and 

: Y 4 ' . S3
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as fuch to form alliances, according as their 
political interefts directed.

This was very much the cafe in Spain', a 
country nearly divided between the two reli
gions, and the people of the two religions, 
often divided among themfelves. In this 
fituation, each party was conftantly on the 
watch to prejudice the other as occafion might 
invite, and for that purpofe interfered in the 
numerous petty wars of the Princes , that 
lhared the country, without much attention 
to the religion of thofe whom they attacked, 
'Or of thofe with whom they made ' alliance; 
Thus the weaker Princes of one religion, very 
often fought the protection of the other, 
againft their more powerful brethren. The 
Moors who ,were expelled from their own 
States, took refuge with the Cbrijiians, ahd 
the Cbrijiians on the other hand fought an 
afylum with the Moors. As the fortune of 
war alfo, was for a long time balanced among 
them, and States could not be entirely fub- 
dued, the two people in their intercourfe 
together, were forced to imitate the cuftoms 
they obferved among themfelves, and became 

-tributaries, or bound by unequal alliances,
wh.eq
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when a total conqueft could not be. efFe<3> 
ed. (j) v

This fort of connection, notwithftanding 
the general prejudice upon the point, is to be

(i) A number of examples of this are to be found in the 
eleventh century. < '

-Sanchez^ Count of Caftile, was the Auxiliary of Zulei- 
man, ;n obtaining the kingdom of Cordova from Aln^fhadiy 
in 1008. The Count of Barcelona, was the Auxiliary of 
Hijfern, the true Sovereign, in recovering it; and Sanchez7 
abandoning the unfuccefsful party, afterwards entered ifito 
a firm alliance with the latter King.

: The Count de la Velay being driven from his little Sove
reignty of Alavay in Caftile, in 960, took refuge with.the 
JSAoors of Cordova, with wliom he made Alliances, and re^ 
turned to the deftru&ion of the Cbrijiians,

Garcias^ King of Gallicia, lofing his dominions in 
battle to Caftile, in 1070, fled in like manner, to the 
Court of Seville^ the greateft of the Mahometan powers;' 
and in 1063, the Moorifti King of SaragoJJay being under 
the prote^ion of the King of Castile, and invaded by 
the Arragoniansy the Chriftians took arms againft the 
Chriftians in favour of their Moorifti tributaries, and the 
famous Cid himfelf, commanded the proteftors of Saragojfa, 
Mod. Un. Hift. 16. 187, 8. 212. 17. 89.

* Peter the Cruel alfo, in the fourteenth century, fled to 
the Mirarnolin of Africa, whofe daughter he is faid to have 
married, in order to raife up a fecond party againft his 
brother Henry deTranft&mare?—Froiff, & Vie de du Guefc.
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difcovered in other countries befides the Spa- 
nijh kingdoms.. As the Saracens had con
trived to fix themfelves in various corners of 
Europe, without the poflibility of diflodging 
them j the Chriftian Princes, efpecially the 
more politic of them, began to think it lawful 
to foften the evil, by availing themfelves of 
whatever good they could extrait from it. 
When they could not therefore root them 
out by Conqueft, they endeavoured to make 
them ufeful by Alliance; and Roger I. King 
pf Sicily, though ftyled, as we have feen, by 
the Pope in the grant of that crown, the 
'Exterminator of Infidels, (/) did not fcruple to 
take whole bodies of Saracens into his pay. 
The fame policy was purfued by William 
III. (u) in the fame ifland ; and the Emperor 
Frederick II. defended a fimilar meafure 
when it was imputed to him as one of the 
primes which occafioned his depofition at the 
Council of Lyons, (v)

This latter Prince, who feeras to have bet 1 
eminently qualified in the arts of government,

{/) Chap. XIII.
(u) Burign. 2. 3. Fazellus calls him Roger II,

’ (v) See Chap. XIII.
was
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, was far above the prejudices of his age in 
this refpeft ; and a Treaty, nearly as regular, 
and calculated to produce as beneficial effe&s 
as any that have paffed finqe his time, was 
effected by him with Abuss ac King of Mot 
rocco, in 1230. By this it was agreed, That 
flaves fhould be rendered up on both Tides j 
That the ports of Africa fhould be opened tor 
the Chriftians, who fhould not be molefled in 
their commerce either in going or coming; 
That the Mahometan merchants who came 
within the States of the Emperor, fhould be 
exempt from the payment of the tenth part 
pf their effects; and that they fhould have 
liberty to fend an intendant into the ifland of 
Corjica, who fhould have j urifdi&ion over the 
Mahometans there eftahlifhed, (w) This latter 
was plainly the fame as a modern Conful, the 
euftom of eftablifhing which, throughout the 
trading nations of the world, has alfo arifen 
entirely from Convention. A Treaty fimilar 
to this was at the fame time entered into with 
Abus sac by the Republics of Venice, Genoa, 
and Pi/a, and by the city of Marfeilles. (x)

. jLeihr,itz. Cod, JJeplom, p. 13. (x) Id, lb.

It
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It is remarkable, however, how long Europe 
went on with thefe prejudicies fubfifting be
tween the two religions, owing chiefly to the 
inveteracy of the Mahometan ignorance ; the 
Treaties which England entered into with 
many of the Barbary States, in the prefent 
and laft centuries, being little more than am
plifications of this Treaty with Abus sac. 
They are a ftrong elucidation of the manner 
in which Convention came to change and to 
amend the errors of the Law of Nations, [y)

Alliances during the times before Us, were 
not difdained between the two Religions even 
in the Eaji itfelf, the climate in which the 
prejudices we have been mentioning were 
moll predominant, and where they broke out 
into the moft barbarous actions. Both Chrif
tians and Muffulmen, fought the aid of one 
another againft their own brethren, when 
impelled to it by intereft, mindlefs of the 
general hoftile

For example; The Crufades had always 
been deftru&ive to the Greek Empire, though 
it was ranked among the worihippers of Chfift.

(y) See Chap. V,
During

33*
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During the firft of them, in the eleventh cen
tury, the Greeks were fuppofed to have got 
rid of their ruinous guefts by the infamous 
means of poifon. During the fecond, in the, 
twelfth, they endeavoured abfolutely to pro
hibit their entrance, by making a clofe league 
with the Sultan of Syria himfelf. (2)

, In 1166 the Caliph of /'Egypt, beheld the 
armies of a Chrijiian King of Jerufalem, 
march to defend him againft the Mahometan 
Defpot, and fubmitted to what was confidered 
as a fpecies of pollution by his Courtiers, in 
receiving the Ambafladors of Jerufalem in 
perfon, and ratifying with his own hand, the 
treaty of fubfidy which had been made with 
them. (r?) In 1185, the Pope himfelf (Lu- 
eius III.) condefcended to folicit the friend- 
fhip of the aceomplifhed Saladin ; (<£) and 
it was to an alliance made with the latter in 
1191, by Guy de Lufignan, King of Jeru
falem, againft Raymond Earl of Tripoli, 
that the total expulfion of the Chriftians

.TREATIES 'AND CONVENTIONS., 333

(z) Vie de Salad, par Mar. L. 9. 
(a,) Gulielm. Tyr. 14.
.(&) Vie de Salad, par Marin. 1. 423.

from



334- . INFLUENCE OF

from that celebrated kingdom was ultimately 
owing. Saladin, like many other auxi-* 
liaries, more powerful than thofe they affifted, 
fei'/ed the opportunity which was given him 
by an interference thus invited, and con
quered for himfelf, what he w‘as in vain, 
expected to reftore.

• In the courfe of time, Alliances became 
more frequent, and not long before the appli
cation of Francis I. to the Porte, for affift- 
ance, the end of the fifteenth century beheld 
the fame fort of cafe, when At Pho n so, King 
of Naples, and even the Pope (Alexander VII.) 
lent to implore the aid of Bajazet, againft 
the celebrated invafion of Charles VIII. (c) 
From that time, the prejudices of religion, 
and of a barbar ous policy, have been gradually 
giving way before the flow, but certain effect 
of 'Treaties: The Porte, and even the African 
States, have taken their place in the Euro
pean Commonwealth; and though many 
nations continue to make war without- ceafing 
upon the latter, yet it is in confequence of

(c) Iter. Hierofol. ap Gale. chap. v. Guicciard. L. i. 
an. 1494. •

' their
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their piratical maxims, rather than their re
ligion. At any rate, wherever they have 
bjeen perfuaded to adopt the milder law of 
nations inculcated by the Chriftians, we may 
obferve that the mode of doing it was by 
pofitive Convention,

Thus by the third article of the Treaty 
with Algiers in 1686, \d) it is ftipulated that 
the perfons and goods of pafiengers on board 
the Ihips of the King of England, fhall not 
be flopped, taken, or plundered: By the fifth, 
all ufe of torture is inhibited: By the fixth, 
perfons who have fuffered fhipwreck, are not 
to be made Jlaves. In cafes however which are 
out of the Treaty, the Algerines maintain the 
right which under a different Religion and 
Moral Syftem they affume, fince they alfo 
ftipulate that to confer thefe immunities upon 
the Englifh, a Pcfs fhall be neceffary for 
every fhip; and thofe which have none are 
to Be confidered as fair prize, [e)

The eleventh article exhibits the operation 
of Treaties iii favour of Religion, and the

(d) Vide Marine Treaties, p. 259. Quarto.
{<•) Treaty. Auguft. 10. 1700. Art. 2. Id. p. 265.

: diftinc-



diftin£tion which is preferred between the 
profeffors of different faiths ; it being ftipu- 
lated that if any Cbrijiians elcape on board 
fhips of war, they fhall not be demanded ; in 
confequence of which, the Algerines make a 
condition that before this privilege fhall be 
allowed to take effect, notice fhall be given 
of the arrival of fuch fhips, and public pro
clamations be made to fecure the Chriftian 
captives.—The twelfth article entirely forbids 
the flavery of the fubjedts of Great Britain 
within the territory of Algiers.

... . . , 
Similar Treaties were made about tbe fame 

time with Tripoli, and Tunis ; (y) and by the 
eleventh article of the Treaty with the 
latter, 1751, a great point is gained in prohibit
ing all piracy whatfoever within ten miles of 
Gibraltar and Mahon ; it being agreed that' 
prizes from every nation made within thofe 
limits, fhall be reftored.—All thefe preten- 
fions of the Barbary States had long as we 
have feen, been abolifhed among the Chrif
tians, in confequence of their confulting the 
true fpirit of their duty, and their exiftence

(/) Treaty. Aug'uft. 1700. Id. p. 275.

5 thus
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thus late among the Mahometans, can only 
therefore be attributed to the influence of an 
©ppofite and intolerant Religion, which made 
them reject .that law by which we are peculiarly 
taught to love our neighbour as ourfelves.

OF CONVENTIONS RESPECTING 
COMMERCE.

WE come laftly to confider one of the 
moll important effects of Convention upon 
the laws of the world, in the improvement 
which it palpably introduced into its Com
mercial Intercourfe.

Upon the broad fubje£t of Commerce, as 
beneficial, or prejudicial to mankind, its 
myftery and nature, or the chronology of its 
general improvements, it does not fall within 
the fcope of this Treatife i5 fpeak; nor, if it 
did, fhould I attempt it after the elaborate 
Volumes upon ffie, matter, whioh crowd the 
libraries of Europe. I fhall merely therefore 
touch upon thofe parts of its hiftory, in 
which the fubj edt before us is more imme
diately concerned.

Vol. II. 2 As2
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As far as it may be faid to relate to the‘ 
Law of Nations, from the univerfality of its 
adoption ; it owes its regulation almoft en
tirely to politive Convention. For although 
there is a natural difpofition in men to truck 
and barter with one another, yet the modes 
by which, this fhall be done, or whether it 
fhall be done at all, muft be left to Injtitu~ 
tion.

A writer of eminence on the law before 
us, at the fame time that he places it among, 
©ur bounden duties to encourage the commerce 
of States; admits that they have the power 
of making what reftri&ions they pleafe upon 
it, and that others are obliged to fubmit to 
them, on. the fuppofition that they are founded 
on good reafons. (g) All things that con
tribute to the extenfion of this intercourfe, 
lie however alfo clafles among, our duties % as 
the care of Highways 1 the fecurity of the 
Seas; the eftablifhment of Portsand the 
regulations of Markets and Kliirs. {£>)

As a general pofition, drawn from the 
morality which Chriftians are bound to fol-

(g) Vattel. L. 2. Ch. 2. S. 2i.’et irifr. (k) lb*

low,
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loW, we cannot perhaps difpute this;. But 
whether they can be derived, (as duties,) 
from the law of nature alone, (and fuch is 
the foundation of Vattel’s whole fyftem,) or 
whether, Jetting the Chriftian morality out of 
the queftion, it is not left to the abfolute will, 
and even to the whim, or caprice of nations, • 
to negledt all thefe circumftances, it may not 
be unreafonable to doubt* (h)

Certain it is, that there have been times 
when they have not only been neglected, but 
the very oppolite conduct has been purfued, 
of which a variety of proofs have been given 
in the courfe of this work. The Law of Na
tions upon the fubjedt while left to itfelf, 
even long after thq eftablifhment of Chris- 
Tianity^ was fo extremely vague and inde
finite, that no one could collect what was the 
conduct with refpe£t to Commerce, which 
men had a right to expert from one another.

In this uncertainty, the pofitive Inftitutions 
of mankind, did that for them, which the 
law of nature, (according to our fyftem,)

(h) Vide Suarez De Leg. acDeo Legiflat. 2. 19- 7.

• Z 2 would
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would never have obliged them to do; and 
which the turbulence of the world* and the 
little real knowledge they pofleffed of their 
religion, had hitherto prevented it from 
teaching them. It may however be obferved, 
that Religion had fo far its lhare in the im
provement of Commerce, as probably to have 
been the real, though invifible caufe of the 
abrogation of thofe barbarous and difhoneft 
practices, which retarded its progrefs; and 
at all events, whether it was Religion, or 
mere natural benevolence, or abfolute and 
immediate intereft, or a combination of all 
three; {till it was through the medium of 
Convention and pofitive Injiitution, that the 
object was obtained.

The inftances of barbarity that have been 
recorded in the courfe of this work, will ferve 
to {hew how little an intercourfe which 
depends fo entirely upon public fecurity, could 
flourifh during the earlier ages. It was hardly 
even poffible for men to exercife a diftant 
traffick, when every pafs by land was infefted 
with robbers, and every Sea was filled with 
Pirates, who purfued their callings, under 
honourable appellations.

I would
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I would not however be thought to mean, 
that this was the only, or even the chief 
caufe, why Commerce did not flourilh. 
While the fpirit of the age was entirely mili
tary, people were lefs inclined to turn them
felves to occupations fo contrary to their 
tafte; and when the magnificent difcoveries 
of the fifteenth century, opened new worlds 
to their contemplation, every fort of difficulty 
was made to bend to the genius which they 
infpired. Before this however, many na
tions had begun to difcover the neceffity' for 
a more, humane and fafer intercourfe ; and 
not being then upheld by a general fpirit of 
Commerce, they had recourfe to Convention 
in fome meafure 'to fupply its place, Accord
ingly, fo far back as the time of Canute, 
efforts were made by exprefs Treaty to ob
tain a mitigation of thofe heavy taxes a'nd 
tolls with which travellers to Rome and other 
parts feem to have been loaded. That 
Monarch obtained from the Emperor Con
rad and Pope John, “ Ut eis concederetur 
9 lex cequior, et pax fecurior in via Romam 
“ adeundi, et ne tot claufuris per viam arce- 
w rentur, et propter injuftam telonium fati- 

Z 3 “ garen-
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“ garentur.” (/) The maritime States alfc, 
foon after the commencement of the period 
before us, found it neceflary to make feverd 
prpvilions for the fecurity of their mutud 
communications; the moft ftriking of whici 
were, the punifhment of piracy, and the abo-. 
lition by law, of the cruel rights pretended 
to by the inhabitants of coafts, againf: 
ftrangers who might arrive, or be driven 
upon them.

Of this, inftances, as it may be fuppofed, 
were moft frequent, among thofe who had 
been moft infamous for the practices in queft 
tion : and if the regulations, that were made, 
had been only in a fmall part obferved, the 
cuftoms of the maritime people would have 
then been as eminent for their humanity, as 
they had before been infamous for their 
favagenefs and horror. .

By a law of the Swedes, every houfekeeper 
on the coafts, the Clergy and Nobility not 
excepted, was fubjedt to a tax to releive and 
repair the lofs fuffered by fhipwreck. “ For- 
“ tunam ejus qui naufragium perpeflus eft,

(;) Will, of Malms, L. 2. C. ix.
fub*

m
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:U fublevare et refarcire.” (J) The Danifh 
law proceeded .upon the moft regular prin
ciples of juftice, and it probably affords tb,e 
earlieft example of Salvage^ regulated by pub
lic conftitutions. It ordained that the whole 
of the goods that were wrecked, fhould not 
be reftored, but a certain portion of them be 
let apart for the people who had been called 
out to affift thofe in diftrefs, and who were 
to be rewarded by the Mafter and Owners, 
according to an affeffment to be made by the 
magiftrates and maritime Pragfedts. {&) The 
Conftitutions of Sicily under Frederick II. 
alfo deducted a! portion of the merchandife 
faved, and any one who ftole any part of it, 
was not only condemned to pay four times 
the value, but to fuffer death. (/)

. (J) Steirnhook, L. r. Pt. i. C. ixu ,

(k) Dani bona naufragantibus non reftitmmt omnia, fed 
plebem, praemio auxilii propofito, ad opem naufragis fe- 
rendam, navemque et merces pericvdo expofitas pro re rata 
-confervendas ac recuperandas eyocant, Pofteaquam ita 
allatum eft auxilium; PrafeSfura Maratimcp, Praefes et 
Conful et Senatores definiarit quantum mercedis pro rei 
jconditione, merciumque pretio, auxiliatoribus a navarcho, 
vel mercatore perfolvi oporteat. Jus. Dan. ap. Wilk. 104.

J/j/Conftit. Sicul. L. 1. Tit. 28, 58. ap Lidenbrog.
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In the fame, and even a greater fpirit of 
humanity, is the following law of iEthelred, 
Et quselibet Navis mercatoria, pacem habeat 
quae intrae portum veniat, licet fit inimica 
navis, fi fit tempeftati jadata. Et licet non 
fit jadata, & confugiat ad aliquant pads curiam, 
& homines confugiant ad curiam illam ; tunc 
homines illi pacem habeant, & ea quae fecum 
portant. (m)

. .The Englilh, (the long continuance of 
whofe barbarous laws with refped to' wrecks 
would mark them with infamy, had they not 
•amply made up for it by the wifdom and 
humanity of almoft all their other conftitu- 
tions,) can however boaft that foreign Mer
chants became early the objeds of their pro- 
tedion and encouragement, lince by Magna 

Charta, they are allowed to go, and to 
come, and to remain in England, by land 
and by water, for the purppfes of trade, as it 
is exprefsly ftated, “ per antiquas et reSlas 
“ confuetudines.”' (n) It is the more likely that 
there were the Antiques Confuetudines, fine?

(m) Leg. .(Ethel, ap Wilk,
(n) Mag. Char. Cap. 30. The venerable Bede, more 

than four hundred years before this, had /called London,
K Multorum populorum Emporium.’’
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in the reign before that in which Magna 
Charta was enacted, the laws and cuftoms 
of the Sea had been a favourite object; and 
the laws of Oleron, which were actually 
compofed under the direition of Richard I. 
became not only much in requeft, but formed 
the common ufages among the maritime States, 
when, their veflels palled through the Britilh 
Seas. (0)

. Of thefe laws,- there are feveral articles, 
which mark very curioully the barbarous 
manner in which a barbarous nation conduits 
its ftruggtes into good order. The XXIIId 
and XXIVth of them are as follows.

If a Pilot undertakes the conduit of a vet-
fel to bring her to St. Malo, or any other
Port, and fail of his duty therein; fo as the

/

(0) See the record On the Dominion of the Sea, quoted 
by Coke, 4th Inftit. 142. Leges et Statuta per ejus Ante- 
cefTores Angliae reges, dudum ordinata ad confervandam 
pacem - et jujiitiam inter omnes gentes, nationis 
cujUSCUNQjJE,^tfr mare Angl'ue tranfeuntes. QusC quidein 
Leges et Statuta, per dominum Richardum quondam re
gem Angliae in redditu fuo a Terra Sa£ta corre&e fuerunt 
interpretata, et in Infula Oleron publicata et nominate 
in Gallica lingua La Ley Oleron.

TREATIES AND CONVENTIONS. 3+5
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vefiel mifcarry by reafon of his ignor e in 
what he undertook, and the merchants fuftain 
damages thereby; he fhall be obliged to make 
full fatisfa&ion for the fame if he hath where
withal ; and if not, loofe his head.

And if the Mafter, or any one of his 
Mariners, or any one of the Merchants, cut 
off His head ; they Jhall not be bound to 

„ anfwer for it: but before they do it, they 
muft be fure he had not wherewith to make 
fatisfadtion, , , x

The reader’s own ideas of jurifprudence 
will point out to him, the manifeft impro
priety of allowing the Mafter, or any one of 
his Mariners to be at the fame time the judge 
and accufer in a cafe of fuch importance; 
and to cut off a man’s head in a moment, as it 
may be fuppofed, of paflion and revenge. 
Such however was the law.

The XXVth and XXVIth Articles are 
longer, and infinitely more juft, though fully 
as fevere. The Lord of the Coaft it feems, 
had a right to the third or fourth part of the 
fhips that were loft, and the Pilots, (in the

language
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language of the law) “ in order to ingratiate 
M themfelves with their lords, and to gain to 
“ themfelves a part of the fhip and lading, 
<e did like faithlefs and treacherous villains, 

fometimes even willingly, and out of defign 
** to ruin fhip and goods, guide and bring 
<c her upon the rocks ; and then, feigning to 
“ aid, help, and aflift the now diftreffed 

mariners, were the firft in difmembering 
“ and pulling the fhip to pieces,” &c. To 
remedy this, the law declares that the Lord 
of that place; the Salvers ; and all others 
that are concerned, fhall be accurfed and ex-' 
communicated, and punifhed. as thieves and 
robbers ; and the Pilot “ fhall be hanged 
a upon a high gibbet, which faid gibbet 
“ fhall abide and remain to fucceeding ages, 
** on that place, as a vifible caution to other 

fhips that fhall afterwards fail thereby.”

The fate of the Lord is Hill 'more fevere. 
** He is to be apprehended, his goods con- 
“ fifcated and fold, and himfelf faftened to a 
“ poll or flake in the midfl of his own Man- 
K fion Houfe, which being fired at the four 
*■* corners, all fhall be burned together ; the 
“ walls thereof be demolifhed ; the Hones

u pulled



“ pulled down ; and the place converted int# 
“ a market place, for the fale only of hogs 
“ and fwine, to all pofterity.”

The XXXIft Article defcribes moll horrible 
cuftoms, and as horrible punilhments to 
prevent them. It recites that when a veflel- 
was loft by running on jhore, and the mari- 
nersriiad landed; they often, inftead of meet
ing with help, “ were attacked by people 
‘‘ more barbarous, cruel, and inhuman, than 
w mad dogs; who to gain their monies, ap- 
“ parel, and other goods, did fometimes 
“ murder and deftroy- thefe poor diftrefled 
w feamen. In this cafe, the Lord of the

country, is to execute juftice by punifhing 
“ them in their perfons and their eftates; and 
“ is commanded to plunge them in the fea 
“ till they be half dead, and then to have 
“ them drawn forth, out of the Sea, and 
“ ftoned to death.”

Such was the feverity which Inftitution 
found it neceflary' to oppofe to the favage 
violences that had been fo inimical to Com
merce ; and though it was in all probability, 
not always inflicted, yet the laws of Gleron 

. wjiich

348 ' . INFLUENCE OF

1



TREATIES AND CONVENTIONS. 349

which authorifed it, and which, as we have 
feen, were the governing cuftoms of the na
tions that navigated the British Seas, are 
faid to have been taken as a guide in forming 
the inftitutions of the famous commercial city 
ofWlSBUY.

This laft was for fome time, particularly 
about the end of the twelfth century, the 
tnoft flourifliing trading city of the North ; 
and is defcribed by Olaus Magnus to have rifen 
to a great height of commercial confequence, 
by the fecurity which it afforded to all comers 
both by fea and land. He adds a remarkable 
expr.eflion, (nulli prcedufum municipium,) by 
which it fhould feem that every one was 
admitted to a participation of its privileges. 
Encouraged by this, all the greater nations of 
Europe, thronged to it for the purpofe of 
Trade, and even thofe who approached near 
to their original fimplicity, for fo pofiibly 
the learned Archbifhop may mean by the 
Singula gerites Juos proprios vicos et platens in- 
colentes. [p) This gave fo much influence to

‘ the

(p) Confluxere illuc Gothi, Suedi, Ruflifeu Reutheni, 
Dani, Pruffi, Angli, Scoti, Flandri, GaJli, Fi>nni, Van- 
dali, Saxon«s, Hi,fpani, Jingulaque gentes, fms proprios

vices



the inhabitants, that all thofe who navigated 
the Baltic, are faid to have governed them- 
felves by the laws and principles of the Con- 
fulate at Wifbuy ; and to have adopted from 
them a kind of Law-Merchant, which being 
regularly digefted, decided differences by fea, 
much fooner than arms could decide them by 
land. (q)

Into the detail of thefe laws, it does not 
fall within our fubjed to enter; we cannot 
however help remarking on the care that was 
taken for the fecurity of fhips againfl: the 
attempts of their crews by the following ar
ticles.

Whoever drew a fword upon the Mafter 
of a velfel, or wilfully faHified the compafs,

356 INFLUENCE OF

Vicos et plateas incolentes, nullt praclufum municipium. In- 
gredientefque, terra et mari, omnia paccata invenerunt** 
Glaus Mag, L. 2. C. 24. ,

( ?) Ab hac etiam Infula (Gotlandia) in omni navigan- 
tiurri controverfia, praefertim a Confulatu Vifbycenfii 
petitur et datur jus, et fententia diffinitiva, quid unicuique 
permittendum vel auferendum erit. Certe Jus hoc Mer- 
catorum ac valde prudenter digeftum, citius lites adimit in 
fiuidis aquis, quam aliorum decifio in terra arma. ib.

was
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’Was condemned to have his right hand nailed 
to the maft. (r)

Whoever behaved riotoufly was condemned 
to be keel-hauled, (r)

Whoever was guilty of rebellion, was to 
be thrown overboard. (/) .

It was unlawful alfo to arreft the Mafter, 
Pilot, or Mariners of a veffel for debt, when 
about to Jet Jail; though the creditor might 
feize any thing belonging to his debtor which 
he could find in the veflel; («) and this was 
a very finall part of the regularity introduced 
by thefe laws, which became in a manner 
the laws of the world, fince they extended, 
fays the hiftorian, from the pillars of Her-

(r) OL Mag. L. io. c. 16. p. 448.

(i) Nothing can be more minute than Magnus’s de# 
feription *bf this puniftiment. Qui vero tumultuarius aut 
injuriofus fuerit, funiculo ligatus uno latere navigii fubtus* 
immerfus, ex altero Tub dorfo navigii retrahitur, atque 
fi propter 2bforptam in gurgitc aquam opus fuerit, fupinus 
reponitur, aut ,pronus, ne intereat fuffocatus.—Id. Ib*

(*) Ib.
( u) Artie. 6. L. of Wifbuy. Comp. Bo. of Sea, La ws. X76*

cules*4
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cules, to the North Seas ; (d) and we hav<? 
here therefore a full inftance of Conventions 
entering into the compolition, and forming 
part of the Law of Nations*

But one of the moft remarkable public 
Deeds relating to Commerce, and in Which 
thS principles of Trade, and the rights of na
tions with refpedt to it, feem to have been 
bell underftood, is to be found in the famous 
letter of King Edward VL tranllated into 
Greek and other languages, which was borne 
by Sir Hugh Willoughby and Richard Chan
cellor, two celebrated navigators, in their 
attempt to difeover Cathaye in 1553.—After 
fetting forth the difpofition to cultivate the 
love and friendfhip of his kind, implanted 
by the Almighty in the heart of man, the 
confequent duty of all, according to their

* (i>) Has et fimiles paenaeqtfe, imo graviores, ex corifti-
tutionibus vetuftiffim:e Urbis Vifbuycenfis, &c. repetentur.

Tamen leges maritimae et decifiones omnium controver- 
liarum fiogularitur longe lateque ufque ad Columttas Hei1- 
culis, & ultimum mare Scythicum ex ea petuntur & datae 
obfervaqtur, &c. &c. Olaus Mag. L. 10. c. 16. They, 
continue alfo according to Anderfon to be obferved to this 
day by the nations bordering on the Baltic* Hift. of Com
merce, 1. 179.

35*
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power, to maintain and augment this defire,, 
and the conduct of his anceftors in this re- 
fped which had ever been “ to fhew good; 
« affe&ion to thofe who came to them from 
M farre countries,” the Letter proceeds in form, 
to fay :

■ ' . - . ' >

“ And if it be right and equity to fhew. 
** fuch humanitie to all men, doubtlefle the. 
“ fame aught chitefly to be fhewed to Mar- 
M chants, who wandering about the world, 
“ fearch both the land and the fea, to carry 
“ fuch good and profitable things as are found 
“ in their countries, to remote regions and 
“ kingdomes, and again to bring from the 
“ fame, fuch things as they find there com- 
$*■ modious for their own countries : Both as 
“ well that the people to whom they goe, 
“ may not be deftitute of fuch commodities 
“ as their countries bring not forth to them, 
“ as that alfo they may be partakers of 
“ fuch things whereof they abound. For the 
“ God of Heaven and Earth, greatly provid- 
“ ing for mankinde, would not that all things 
“ fhould be found in one region, to the ende 
tc that one. Jhould have need of anotler ; that 
“ by this meanes friendfhip might be efta-* 

Vot. II. A a ** bliihed



“ blifhed among all men, and every one 
“ feeke to gratifie all. Fdf the eftablifhing 
“ and furtherance of which univerfal amine, 
“ certaine men of our realme, moved here- 
“ nhto by the faid defire, have inftituted and 
“ taken upon them a voyage by fea into farre 
** countries, to the intent that between our 
“ people and them, a way may bee opened
* to bring in and carry out marcharidizes, 
** defiring us to further their enterprizes. 
** Who, affenting to their petition, have licerifed 
“ the right valiant and worthy Sir Hugh 
“ Willoughby, Knight, &c. according to 
“ their defire, to goe to countries, to1 them
* heretofore unknown, as well to feeke fitch 
“ things Us we lacke, as alfo to carry unto 
“ them from oUr regions, fitch things as they 
“ lacke. So that hereby not only commoditie 
“ may enfile both to them and us, but alfo 
“ an indiffofuble and perpetual league and 
“ friendfhip, &c. We therefore defire you 
“ Kings attd Princes, and all other to -whom 
** there is any power on Earth, to permit 
“ unto thefe our fervants, free paflage by' 
“ your regions and dominions; for they fhall 
*( not touch any thing of yours unwilling

unto you.—-Confider you, that they alfo
“ are
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$ are men. If therefore they fhall Hand in 
“ neede of any thing, we defire you of all 

humanitie, and for the nobilitie which is 
“ in you, to aide and help them with fuch 
“^things as they lacke.-—Shewe yourfelves 
“ towards them, as you would that we and 
“ our fubj e&s fhould Ihewe ourfelves towards 
“ your ferVantsy if at anie time they fhall 
“ paffe by our regions.” (w) »

Such was the language of our anceftors 
two centuries and a half ago, than which th'e 
moft enlightened and virtuous ftatefman of 
modern times, could not produce any thing 
more wife, more juft, or more confonant to 
the truefl; ideas of the rights of Commerce.

The Commerce of the Fkmijh States which 
afterwards grew .fo famous, was early the 
objed of regulation by Trade j and fo far 
back as 1203, it was agreed* by Henry 
t)uke of Lorraine, and Theodorice Earl
• V : • . ■ f ■ ■ ■ ■ -

of Holland, that the merchants; of e^ch fhould 
have liberty of ingrefs and egrefs in their 
refpedive dominions, by land and by water; 
the mode by which their differences fhould

(w) Hackluyt. 3. 231, 232.

A a 2
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be fettled, was prefcribed in form.; and they® 
were bound not to require Securities for their1 
debts, till they had applied for juftice to the 
Courts of the Towns where they happened' 
to be, and were denied ; in which cafe they1 
were permitted to take fecurities. (x)

1 It was probably in confeqtrence of the* 
regularity introduced -by fuch Conventions 
that when the King of France had ordered 
the arreft of fotne Englilh merchants and 
their goods within his territories m 1242, the 
tranfa&ion is blamed by M. Paris as con
trary to bid practice, and derogatory to the 
antient dignity of the* kingdom. “ Rex Fran- 
“ corum, Mercatorum Anglia corpora, curii 
“ fuis bonis, per regnum negotiantium, jecus 
Uquam decuit capi feraliter imperavit; Icedens 
u inormiter in hoc fadto, antiquam Gallics dig- 
“ nitatem. {yf

This arreft was upon the breaking out of a 
war ; and nations had proceeded far towards 
regularity, -confidering the atrocities which

- (*) Reeueil des Traitez. I. 43.
(y) Mat. Par, 585.
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had fo long diftinguifhed them, when a com*' 
duCt, mild in comparifpn to what had been 
the practice but a few years before, was 
talked of in fuch terms. The cntiqua GaU 
lia dignitasy fuffered the fame blot, fo late as 
the year 1793, live centuries and a half after* 
Wards, {z) and the cuftom of Spain on the 
hreaking out of war, has been almoft con- 
ftantly the fame; fo that in this refpeCt, we 
cannot be faid to have advanced far beyond 
our anceftors. In 1528 we have a vifible 
proof of the i improvement introduced by 
Conventions into the commercial irrtercourfd 
of States, in the protection which it was 
agreed to afford to one another’s merchants 
upon the breaking out of war between Francis
I. and the Emperor. It was afforded, accord
ing to the exprefs language of the Plenary 
powers of the Freftch Ambaffadors, becaufc 
many goods and merchandifes belonging to 
the fubjedts of both of them remained mutu=» 
ally ip their relpeCtive poffeflions, and there
fore on account of the war, might be hoftilely 
detained, to the great lofs of the innocent

(z) When the Convention of France ordered -the bodies 
a nd goods of the Englifh Merchants once more feraliter
tape

A a 3 owners j
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owners; immeritorum poJJeftbrumy nifi privath 
eorum commodis mutuoy ut par eft conjulatur. (i) 
In the next year we have another inftance 
Of the protection of commerce, even during 
the height of hoftllities between two coun
tries ; when Henry VIII. and the Emperor, 
agreed upon a neutrality ,of the Netherlands± 
on account of the mutual fenfe they had of 
the benefits which each of them derived from 
Tirade, {k)

. Thefe are at leaft fome of the efifeChSI 
Upon the interefting law before us, which 
as far as I have been abl,e to difcover, 
:were brought about by pofitive Conven
tions ; and in conjunction with thofe other 
caufes which form the fubjeCt pf the three 
laft Chapters, they were the means of re
ducing the Weftern nation to a ftate of com
parative regularity, from the frightful defolai 
tion occafioned by the Barbarians,

(a) Rynier, 14. 235, (b) Hume. 3, 164,

3S? . INFLUENCE OF, Arc.
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- .. cOH^P- ' XVLv . ; ' . x,

Of the RANK AND CLAIMS OF the NATipN<S OF
'.. . . ' . •,7 •; f -,yy

EUROPE.

W* have.in,the laft place to. confider, ac

cording to our .plan, the remarkable claims 
concerning their rank and privileges, which 
the Weftern nations were perpetually aflert- 
jng; the principles which governed thofd 
claims ; and the confequent regulations which 
were made by . degrees, fo as-to enter into 
their. Code of .Law, of Nations. .

Poffibly no part of law may to philofo- 
phers appear fo. frivolous as that of which we 
are npw about tp treat, which gravely endea
vours, to regulate what at belt muft be con- 
fidered as mere vanities, The cpnfcioufnels 
of worth, and the natural refpe£t which is 
paid to power and merit, may be hud, and 
with great truth, to be fufficient rewards of 
themfelves alone, without involving ourfelves 
in ridiculous and mortifying contents, , to force 
them into higher public notice,and mark them 

A a 4 with
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with a broader public ftarnp, than they would 
naturally obtain if left to themfelves. The 
opinions, however, of philofophers, have al
ways heen long in acquiring fuch weight 
with the world, as to be able to correct its 
prejudices, and of all other prejudices, thofe 
which take hold of its pride and dignity* 
Accordingly, our anceftors gave themfelves 
Up, without even feeming to feel the folly of 
their conduct, to an immoderate and per
petual conteft for rank and pre-eminence,

■ often as deftrudtive, as in general it1 was 
ridiculous l

Had they barely contended, the mention 
of the fubjedt would not here be made ; but 
as they contended with a fhew and femblance 
of rights, and the graveft names aftedted to 
reft matters upon principles which have actu
ally found a place in their Codes of Law j 
it is but a neceflary confequence of our un
dertaking, to inveftigate the fubjedt in form. 
In the fame manner as an enquirer into the 
hiftory of our municipal laws, although he 
might laugh at, or pity the ignorance which 
could gravely undertake to treat of Witchcraft^ 
would be bound to review fuch laws and 
notions concerning it, as are known to have 

4 ' exilted*
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fexifted. We muft fmile, however, to reflet 
that what, in the abftraft, is in reality fo 
trifling, and of fuch little genuine importance 
to the true interefts of States, fhould be in 
fa£t one of themoft diflicult points to deter
mine. . The greater features of Europe, its 
fuperb Syftems, the Affemblage of its Princes 
in Councils, and the whole train of its in
terefts, may all of them be tolerably well 
made out, by an attention to fads and to 
principl es. But the place which its different 
Sovereigns were fuppofed to hold in the fcale' 
of Dignityi and the rules which1 governed- 
their claims to precedency, are To involved in 
obfcurity from the dearth of clear and decided 
cafes, and fo liable to derangement from per
petual contentions, that the balance of power* 
or a nice cafe in morality, is more eafily to 
be underftood and decided, than a conteft 
between the Ambaffadors of two rival States* 
for the firft place in the Drawing Room of a 
Sovereign. This is obvioufly owing to the 
fame caufe which renders all other cafes, of 
the Law of Nations difficult to fettle; namely 
the want of a competent fovereign tribunal,; 
for upon the broad common of Europe, the 
univerfal independence of its various States,

ren-
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rendered the whole fubfefvieut .to (Caprice; ’©| 
to chance, according,as fheJhmporary povy.e.tj 
the temporary obftinacy, or the temporary 
good humour of Kings andrUeuncils! Might; 
diredt. Herice Kan Bynkerjhoeh,: in mention
ing this fubjedt, confelTes himfelf. abfolutgry 
unable to decide upon the. point, and affer^a 
that the attempts, of, all others upon the jna£* 
ter have equally failed. («). , cn

When fuch an authorityhas renounced the 
undertaking, it is not our ambition to attempt 
it; but in purfuance of our plan, we fhall 
content ourfelves merely with Hating wh,at 
adtually has been thought, and, when we are 
fo lucky as to meet it, what adbualjy has 
been decided by our anceftors.

; Upon the fimple queftion of rank, it fhould 
feem, beyond a pofftbility of doubt, that when 
nations are equally independent, they muft 
all originally be equal in rights. And if a par-, 
ficular place or dignity, to the exclujion of 
ethers, is fuppofed (as it naturally muft) to

(</) Quxft. Jur. Pub, L. 2. c. 9. Bynkerfhoek glances 
at Jacob Gothofred, who compofed a long work balled 
JJiatriba c}e Jure Precedential • •
‘V.7 ' ‘ " be
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be a right; no power on earth can be comw 
petent to fay, quoad this point, which, among 
Independent. Nations, are to be confidered as 
fuperiour,' and which, as inferiour; nor is 
it of any confequence, that orte pofleffes a 
more numerous population, a greater extent 
of territory, or its Sovereign a higher found
ing title than another. fJpon this part of 
the fubjedt we may make ufe of Vattel’s illuf- 
tration, where he obferves, that when "the 
queftion is concerning the rights of Man, it 
matters not whether he be full grown, or 
only a dwarf, {b) As however the fadt cer
tainly is, that fome Powers are more con- 
fiderable than others in the great Society bf 
the World, he confefles that the fmalley ought 
to yield to the larger, not their equality of 
right, but when it can come into queftion, 
:(as for example at a general Council or Con- 
grefs) the mere priqrity of ptace^ amongl| 
equals. (c)

A, great and proper deference for decency 
And order, no doubt drew this obfervatioq 
from Vattel, bqt I ponfcfs I do not fee the

{(,) W- 2. 3- 37? ’^ Vatt;el? Prelim. ;8r
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juftnefs of its foundation. . In the intercourfe 
of common and focial life it certainly holds 
good, but wherever Rights, Independence, and 
Equality y are exprefsly, to be reprefented, and 
infiituted forms ate in confequence to be ful
filled, it becomes even a very high duty in 
the Inferiour, to aflert himfelf to the utmoft 
point; it is “ the ninth part of a hair” for 
which every man of fpirit would cavil. Thus, 
in Popular AjETemblies, or where the Repre- 
fentatives of a great Nation are met together, 
it would not only be far from indecent, but 
it would be even cowardice, and meannefs, 
fpr the pooreft member to wave his privileges 
as to equality of rank, becaufe he met in the 
iranfadtion of bufinefs, with fome individual, 
more powerful or wealthy, out of the Affembly 
than himfelf. But exclulive of this, and even 
upon the fuppofition that a State inferiour in 
power and wealth, ought, by the law of 
Europe, to yield to one fuperiour in thefe 
points ; it is always difficult to make out that 
fuperigjrity inTufficient clearnefs ; and, from 
,the want of a competent Judge, fhould the 
conteft be pulhed with any perfeverance, 
nothing fhort of actual trial, in other words, 
of actual war, can decide it. To fay then 
' that
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-tbat the inferiour, ought to yield the priority of 
place, is to advance nothing certain with re- 
fpe£t to the law and cuftora of precedency ; 
hr, what is worfe, it is to advance what is calcu
lated to infpire contending parties with addi
tional obftinacy and hatred.

• * -

This aflertion of Equality, however, by no
means goes the length of a claim, to fupe- 
riority. In the prefent day, contefts of this 
kind have for the moft part been laid afleep, 
either by a compofition, begun long ago, 
which has brought on a mutual yielding ; or, 
what is moft ufual, by a comparative aboli
tion of thofe ceremonies where contefts might 
arife. The time js not, however, long paff, 
fince the differed Courts of Europe plunged 
into the warmeft altercations on this account, 
’and have quarrelled like madmen, or pouted 
like children, not becaufe their Equality was 
invaded, but becaufe their pre-eminence waS 
not allowed. Thefe contefts were common 
to all States whatfoever, and fo far were they 
from being peculiar to the moft eminent foi^ 
riches or power, that the fmalleft Sove
reignties, according to Bynkerjhoek, “ ad ramm 
“ ufque vociferantiir et infaniuntand the

fmaller
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fmaller the State, the greater the madnefs. (</) 
Certaiii it is that the precedency was fo long 
eonfidered of confequence by very grave men, 
that Boreel, an Ambaflador of reputation and 
a Dutchman in the laft century, writing, 
to the accomplifhed De Witt concerning a 
conteft between him and the Ambaflador of 
Savoy, difcovers much fpleen againft the 
Savoyard, whom he mentions as a petty 
Prince whofe revenues do not amount to above 
1,200,000 crowns, and.propofes that France 
fhould be called upon to guaranty the rights 
and privileges of the Republic, among which 
he thinks its rank with refped to other na
tions is not the leaft. (<?) So alfo, in the in-' 
ftruftions given to Lord Manchejier, when he 
went Ambafldor to Venice in 1697, and to 
prance in 1699, very particular injunctions 
are laid upon him, “ that he take care to be 
<c treated upon all public occafions, in the fame

manner as the Ambaflador of France and

(J) Quo minor eft au&oritas qua nitaris, e;o major in- 
£ania eft. Quaeft. Jur. Pub. L. 2. c. 9. He quotes the 
cafe of the Ambaffadors of two Italian States, who meeting 
on a bridge at Prague where *only one could pafs at a time, 
remained all day on the fpot becaufe neither would giv<® 
way to the other. .

(e) Lettres de De Witt. 2. 384.

5 ■' “ Spain 3**

566



Spain-;” (fj in confecjuence of which, per
haps, it was, that when, the Ambaflador 
of Portugal had chofen to advance into 
M. de Torcy’sHroom before his- Lordfhip, he 
makes a public complaint of it both' to the 
french* Minifter and his own- Court, talks 
With Httlenefs of returning his rudenefs, and 
it is made the fubjedt of fotir or five letters, 
in which the Ambaftador, the Secretary of 
State, and King William himfelf, take part 
before it is fettled. .............

It is inconeeiveable into what importance 
thefe trifles ufed fometimes to fwell, fo as to 
becoifte of confequenee to the moft material 
interefts. of Whple kingdoms. About the 
year 1600, the long wars of Elizabeth, and, 
King Philip of Spain, drawing towards a con* 
clufion, commiffioners met on both Tides for 
the fettlement of a peace at Boulogne; but 
although each of the parties appeared in ear
ned, yet, from the moment of their arrival, 
difficulties were ftarted concerning the pre
cedency, arid thofe, difficulties were never got 
over. The Spaniards, who,: a century and a 
half before this, had been divided into a 
number of petty dates, had almoft con-

(f) Coles Mgm. of Afiv of State; 232, '
* ftantly
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flantly yielded the point to the Englijhk 
But the great and almofl fudden power of 
their monarchy, arifing froin the fortune of 
Charles V. had induced ^his fort to flart 
pretenfions to the precedency of all the Powers 
of Europe. In purfuance of this, the*ipani£h 
AmbafTadors infilled that the conferences 
fhould be held at their lodging; but they 
were told by the Englilh, that the Queen 
might as well have fent them to treat in their 
very country, which they knew had been re- 
fufed; and Sir Thomas Edmonds, whofe re
putation was high among the fiatefmen of 
that time, obferves in a letter to Secretary 
Cecily that they were refolved “ not to yeald, 
u or to give away anie jotte of her Majeftie’s 
“ honour.” The Englifh Privy Council of
fered equality, or to get rid of the matter “ by 
u fome way of indifFerency, without, priori- 
“ tie to eitherbut it was refufed by the 
Spaniards; and the high-fpirited Elizabeth 

being thus provoked, affirmed “ that fhe would 
w never do .herfelf that wronge, as to yeald in 
“ that poynt any manner of fuperiority; be- 
“ ing refolved as foon to keep her fword 
M drawen for the maintenance of her honour, 

as for her pofTeffions.” The Spaniard con
tinuing immoveable, fhe deftred “ that they 
\ “ might

*
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w might roundly be told her refolutionfo 
“ that however the adtion might ftand or fall, 
“ they might not go away with any note on 
** opinion of having been more refolute on 
u the matter than herfelf.” Accordingly, Xs) 
the whole treaty went off upon it; nor was 
the peace finally fettled till fome years after* 
wards, under a more pacific fucceffon

In the conduct of this difpute, much 
enquiry, as it may be fuppofed, was made 
into the matters and arguments fit to be ad
duced in fupport of the dignity of nations. 
They were the fubjedts of many of the letters' 
between the AmbafTadors and the Privy Coun
cil of - England; and Sir Robert Cotton, the 
celebrated antiquary, was employed to draw 
up what he called “ A Briefe Abftradt of the 
“ Queftion of Precedency between England 
“ and Spaine.” With the force of his rea- 
foning, as it related exclufively to the two 
nations, we are not here particularly con
cerned; but his arguments, as they related 
to all European nations whatfoever, it may 
not be improper to ftate.

(g.) Winwood’s Memorials. I. 203. 204. 222.

Vol. II. B b He
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He divides* then, the precedency of Kings 
into that of Place and Perfon. The firft is 
made to depend upon two circumftances; 
upon antiquity, as a kingdom, (which is 
again fubdivided into antiquity as a ChriJHart 
Kingdom,) and upon eminency of the Throne 
Royal. The laft is alfo fubdivided into the no
bility of. the blood of the reigning family, and 
the antiquity of their government; {&) thus:

Precedency of 
a King, in< 
refpefi of

| as a 
Place .< L dom:

t or
Eminency of the Throne Royal.

C Nobility of Blood,
Perfon.} or

_ C Antiquity of Government.
' I. Concerning the firft point, namely, of 
Antiquity; there is nothing in this which 
Is not a very general prejudice among all na
tions, the origin of almoft every people who 
boaft themfelves original, being carried be
yond the power of record into tradition and 
fable, and ending, for the moft part, with 
the commencement of things, or with the 
Gods themfelves. Thus, not to go into an- 
tient Europe, the. Scandinavians derived their

(h ) Cotton, 
fcripts.

M. S. preferred in the Harleian Manu

al origin



origin from a celeftial founder in Odin ; (/) 
the Germans from a God called Tuiston, 

or the Son of the Earth; (whence the coun
try was antiently called cT,witfchi Deutfch, and 
Deutfcbland); (/) and the Englifh from BRu
le u s the Troj an, (k) and B r e n n u s the Gaul; (/) 
the firft of which was actually pleaded with 
great gravity by Edward I. when he claimed 
the fovereignty of Scotland, in a letter to 
Pope Boniface VIII. (m)

And hence, nearly all writers on this fub- 
jedft have concurred in a maxim as true, 

■** Bonum quo antiquiiis, eo melius («) than 
which, perhaps, upon inveftigation, none will 
be found to be fo little fupported by good 
fenfe.

With refped: to the priority of converfioil 
to Chrijiianity, almoft all the writers concur

(/} Edda ap. North. Antiq. _ , '
(j) Pfeffel. Df. Pub. D’AHenu i. 2:
(£) See the whole queftion ferioufly debated in Milton’s 

Hift. of Eiig. B. i.

{/) Howel onPreced. 23.

' (m) Du Mont. Carps Diplom. 1. 322.
(») Howel. 149.
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in acknowledging it as a very weighty reafon 
for precedency, (0) few or none having ven
tured to call it in queftion, except: Sir George 
Mackenzie, who had the honour of Scotland 
tofupport. (^> ) It is remarkable, however, 
that Grotiusy though he acknowledges it in 
his Tre^tife, fell fo far into thefe prejudices, 
as to deny it afterwards, when, as an Am- 
bafifador, it militated againft himfelf. Being 
at Paris in' 1637, on the part of Sweden, a 
conteft for the firft place in a cavalcade at 
the reception of the Dutch minifter, arofe be
tween him and the Earl of Leicejlery Ambaf- 
fador of England* The matter being firft 
fought for with the fword, in which the Eng- 
lifh had the advantage, was afterwards de
bated with the pen; and Lord Leicejler 
Urging the priority of converfion in his na
tion, Grotius refufed to allow the force of the 
reafon; alleging, in the very fpirit of alter
cation, that if fuch an argument were al
lowed, it might prevent the converfion of

(0) Gothofred. De Jur. Praeced. c. 3. n. 23. Grot. 
D. J. B. et P. 2,5, 22. Howl. 9,10,11.

: (J>) Mackenjs. Laws and Cuft. of Nat, as to Precede 6,

Pagans
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Pagans and Mahometans to Chrijlianity. (q) 
To fuch ftreights are, fometimes, even the 
wifeft and moft philofophical minds reduced, 
and thus liable are they to be governed by the 
very prejudices which they wifli to defpife. 
In the ceremonial, however, of the Pope’s 
chapel at Rome, where all the Sovereigns of 
Europe had their places affigned them with, 
particular fundtions, the point is firmly fet- 
tied, and forms the chief and almoft only 
guide in arranging the precedency. In all 
great aflemblies alfo, which were held under 
ecclefiaftical authority, in which the fame 
Sovereigns lifted, fuch as fynod6 and coun
cils, the fame governing principles of courfe 
prevailed. Hence, in the conteft at Bologne9 
above-mentioned, it was pleaded by the Eng- 
lifh Ambafladors, that at the councils at Con- 

Jlance, Pifa, and Sienna, their place was next 
to the Emperor on the left hand, the Spaniard 
not contefting it till the Council of Bafil in 
1431; (r) and that after a long difpute be
tween the Kings of England and Spain, inter

(7) Vie de Grot, par Burigny. 1. 394, 5, 6, There is 
there a detailed account of a conteft for precedency, in which 
the arguments are as good as the fubjedt will admit.

(r) Cotton, M, S. Queft. of Preced,
B b 3 Sacra
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Sacra de fedendo, it was determined by Pope 
Julius II. fro tempore, in favour of Engs 
land, (j)

With refpedt to the other divifxon of Place 
namely, Eminency of the T'hrone Royal, it i§ 
made to confift, by Cotton, in “ the abfolute- 
“ nefs of authoritie political,” by which he 
means' an abfolute independence of all fu- 
periority, as Lords Paramount; on the abfo- 
lutenefs of authoritie ecclefiaftical, by which 
he means- independence of the See of 
Rome, even among Catholics; and on the 
Eminency of the Royal Dignity ; by which 
he means, generally, any thing that adds to 
the fplendour of Monarchs ; fuch as the titles 
they have borne ; their feudal fuperiOrity over 
Other fubordinate kingdoms ; their being 
marked out, as it were, to derive their power 
from divine right, by receiving the Sacred 
Undtion, an honour, formerly only enjoyed 
by four, (/) and the fuperiour antiquity of that 
honour j to which, to the reputation of Eng
land, he adds, with much gravity, the cure of 
the Kings Evil as a peculiar fign of the favour 
of Heaven.

(j) Winwood’s Memoir. I. 196.
, (*) Germany, France, England, and Spain.

II.
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II. As to the- firft fubdivifion of prece
dency in refped of Per/on, namely, “ the 
“ Nobility of Bloodf it is very ftrenuoufly in
filled upon by other writers befides Cotton; 
particularly Sir George Mackenzie, and Howell 
who enumerate the various exploits of a King’s 
ahceftors as a reafon for their taking rank of 
others lefs known and remembered, (u) Hence 
the battles of Crejy, PoiBiers, and Agin- 
courts are pleaded on behalf of the Kings of 
England; and at the famous Council of 
‘Trent, where there arofe many contefts for 
rank, and the nobility of Princes came oftefi 
into queftion, it was pleaded by Bavaria 
againft Venice, that it had antiently enjoyed 
the EleBoral Dignity; and by Savoy againft 
Mantua, that its houfe was infinitely more 
illuftrious, and had been honoured with the 
title of Highnefs. {v) ;

As to the fecond fub-divifion of Perfon, 
namely, the antiquity of the government of 
the reigning family, it has provoked much 
conteft from _ the Jurifts. Mackenzie having

(u) Howel on Priced, 38. 43,
(v) Wicquefort. De L’AmbalT. L. x. S. 25.

« Bb 4' Scotland
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Scotland exprefsly in his view, refts upon it 
almoft entirely, in preference to all the reft. 
“ No rank, fays he, can be acclaimed by a coun
try, as fuch, becaufe all countries were created 
at the fame time, and none can know which 
was firft inhabited; neither can it be claimed 
by priority of converfion to Chriftianity; for 
Chrift-iattity rather difcharges all care for 
precedency; nor by the decifions of coun
cils of churchmen, who always preferred 
•thofe who were beft able to do them ferviee. 
'It -is the antiquity of the family alone, that can 
decide it. Even cuftom, (confuetude,) he 
goes on to ftate, cannot change this part of 
the law, which was in order to fecure the 
public peace and intereft of mankind ; and it 
is not therefore to be overthrown by the par
tiality of churchmen, or the pride and power 
of other Competing and rival Princes : nor 
can fuch precedency, in the opinion of the 
antient Jurifts, be waved, even by expxefs 
padion ; fince, though it mayfeem that every 
man may renounce that which is underftood 

/in his own favour; yet he cannot renounce 
it when it is not principally introduced for his 
own fake, but for the fake of the common in-

tereft
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tereft of mankind, by the Laws of Nature and 
Nations(w)

Thus far the Scottifh civilian, who with 
very honeft partiality concludes, that the King 
of Great Britain may claim the precedency of 
all other Kings, inafmuch as that he is properly 
King of Scotland, (x) On the other hand, it 
is cogently fhewn by Grotius and Vat tel, that 
it is the weight and independence of the peo
ple themfelves, not the mere .duration of the 
empire of the reigning family, which deter
mine what is due to their rank and place. 
The fovereignty of the nation, fay they, con
tinues the fame, whatever alteration may be 
made in the form of that fovereignty; and 
all its duties are ftill to be fulfilled where 
they ar;e owing, although not only the Perfon 
of the Governor, but the Government itfelf, 
.is annihilated. Its rights are therefore alfo 
in force, and ought equally to be exa&ed. 
Hence when England altered its form of go
vernment under Cromwell\ the alteration made 
no difference in its rank among other Hates j

(w) Laws and Cull, of Nat, as to Priced. 7,

(*) W, 3, .
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and that hardy ufurper, however low himfelf 
in point of dignity, demanded, and actually 
received, the fame honours which had been 
paid to its Kings, (y)

Upon the whole, however, Antiquity, ge
nerally fpeaking, and without having reference 
to the family in preference to the nation, or 
to. the nation in preference to the family, 
feems the faireft reafon for rank ; fairer eve,n 
than riches and power : for thefe, as has been 
obferved, among independent ftates, or per- 
fons who are equal in rights, ought not to 
vyeigh any thing : whereas even where they 
are equal in rights, it feems but natural that 
he who was firft received into an order, 
fhould chufe his place .; a circumftance which 
is daily exhibited in common life, where we 
obferve that in all public bodies, the member 
who is firft admitted, generally takes the lead 
as to place; nor is there any thing more 
common, where all other pretenfions are 

i equal, than for feniority to determine it. 
] And hence an old conftitution of TheodoJius

0) Grot. D. J. B, etP, 2, 9. 8. Vattel. 2. 3. 17,18,

and
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find Vliens, is mentioned with approbation by 
Grotius; (z) in which jt is laid down, that! 
amongft thole who poflefs the fame rank, he jj 
who firft came to be pofleffed of it, ought to * 
take the lead.

And fo much with refpeft to Antiquity, as 
conferring a right to pre-eminence among the 
ftates of Europe. , Other arguments, however, 
have found their' advocates, of which fome 
may be thought to be of weight, though 
fome are mere redundancies. Thus Vafquez, 
a civilian of renown, and Ambaffador from 
Spain to the Council of Trent, where a 
v^ry folemn conteft arofe between France and 
Spain, adduced in fupport of his mafter “ the 

Antiquity of the Catholic Religion in his 
“ country ; that the firft Chriftian church 

wgs built, and the firft council celebrated 
there ; that, he was King of ferufalem, which 

“ by its facrednefs ought to take rank of all 
“ others ; that he poflefled fubjeds of great 
“ nobility and goodnefs ; that he was fiipe- 
“ riour to others in riches; that he had 

greater • reputation, and poflefled larger

(») D.J. B. etP. 2, ?i.

means
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“ means of bellowing -benefits upon the 
“ world, from his extenfirc commerce.” fa) 
The French, on the other hand, pleaded the 
noblenefs of their kingdom, which poflefled 
fo pure an air, that the moment a flave fet 
foot in it, he became free ; the ftrength of 
their government; their exploits in war; the 
abfolutenefs of their King, and the title of 
“ Moll Chriftian,” which had been bellowed 
upon him. {b) To thefe have been added, 
for other Kings, the number and goodnefs of 
citiefs ; the foundnefs of laws ; the fucceflion 
of legal Sovereigns, as contradiftinguilhed 
from tyrants; fa) the grandeur and hofpita- 
lity of courts. (d) In a conteft between Den-

(<?) Wicquef. De l’Ambaffi ut fup. Howel. 138.
(b) DeCallieres Man. de Negoc. 1. 315. Howel. 99* 

Wicquef. ut fup. (c) Mackenzie. 6.
(J) Howel. 35. 45.74. 85. It is curious to remark how 

far a man may be carried in fupport of a favourite paint.
} This laft author, amidft various matter which may appear 
[ of confequence, adduces, for Great Britain, the quantity 
{ of fnow cc which, like a gentle white rug, doth cover the 
| “ ploughed fields 5” the immenfe plenty of beef, mutton^
| and veal, which was furnifhed for the royal tables, and the 
| circumftance that the Yeomen live like Gentlemen; the 

Gentlemen like Noblemen $ the Noblemen like Princes^ 
;*nd the Lord Mayor and Sheriffs,like Kings;,” f. 46, 4.7.

, mark
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mark and Sweden, at the Council of Bafily the 
Archbilhop of TJpfal claimed precedency for 
his matter,, before all the Sovereigns of Eu
rope, as fucceflor of the Gothic Kings, who 
had exacted tributes from the Emperors and 
Kings of France ; \e) while, in oppofition to 
this, Denmark demanded pre-eminence, be- 
caufe it formed one of the ftates of the em
pire.

And thus,, we may obferve, that every 
ftatej while contending for this high and de
licate point, has brought forward every fort 
of argument, however weighty, or however 
-trivial, which could apply exclufively to it- 
felf ; nor, had we nothing more to guide us, 
could we poflibly fay what it was that deter
mined it. Even as it is, we can arrive at 

, little certainty j and we mutt content our- 
felves, therefore, with the little that feems to 
have been eonfeffed, and the few cafes of 

' priority that have actually been decided.

Amongft thefe, the firft that (hikes us, is 
that uniform and uncontefted pre-eminence

(/) Vie de Grot, par Burign. 1. 387.

5 which
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which was allowed to the Sovereign Pontiff o$ 
Rome; whofe fpiritual power, by giving him 
the title of The Father of Christendom, 
naturally threw around him a fuperiour awful- 
nefs and majefty, and procured him, without 
oppofition, a veneration to which none other 
could pretend* We have in a former chapter (f} 
entered fomewhat at length into that remark*- 
able part of the conftitution of Europe, by 
which the Popje was confidered as the Di
rector of all Chriftian Sovereigns; and from 
what was then faid, it would appear, that a 
Power which was inverted with fuch ftupenf- 
dous and real authority and influence, would 
claim, and receive, as a mere natural confe- 
quence, the very firft rank in all circum- 
ftances where a comparifon of rank could 
arife. Accordingly, his pre-eminence, before 
the divifion of the Church, by the Reforma
tion, was fo far from being contefted, that the 
greateft Princes fubmitted to the performance 
of offices even menial about his perfon, and 
to the well-known humiliation of killing his 
foot; which, for the fake of him whom he 
was fuppofed to reprefent, they chearfully al
lowed. Thus, in the ceremonial of Romer

(/) Chap. XIIL

•jfe RANK AND CLAIMS OF

the



the Ambafladors of the various Sovereigns had > 
their places and duties regularly marked out; i 
fuch as the bearing of his train, or of his hood, j 
and the delivery of the Chalice. The canon ^ 
law affirms, that fo early as the time of Con
stantine the Great, the Emperors held the 
bridle of his horfe in the proceffion, which 
was allowed ever after, with very few excep
tions, and his place at the chapel was decided 
to be no higher than hisfootftool. (g)

' 1
Confiftent alfo with the principle which 

inculcated thefe humiliations, the embaffies to 
Rome were always confidered more as a mark 
pf fubmiffion to that court, than as a matter 
of bufinefs. They were generally conduced 
with the greateft fplendour, and conferred 
upon noblemen of the higheft quality, whofe 
titles of Ambafladors of obedience emphatically 
marked their defignation. Such embaffies 
were expected from all the ftates of Europe, 
and were almoft univerfally fent; and fo uni
formly was the dodtrine inculcated, that when 
the miffionaries in the Eaft had converted 
fome nations of Japan to Christianity, 
they exhibited a decifive proof of it in three

(g) Mackenz. 29.
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embajjies of obedience which" were feflt by their 
Kings to Rome in 1575, by which the Pon
tiff was addreffed as “ the Adorabley who 
“ holds the place of the King of Heaven upon 
a Earth.” (/&) From all this it neceflarily fol
lowed, that the Pope’s Ambafladors, where- 
ever they appeared, took rank of the Ambaf- 
fadors of all other Sovereigns. They went 
under the appellation of Nuncios, which was 
particular to themfelves; and in conformity 
with the fuppofed fubjeft of their million, 
they have fotnetimes been called Angels of 
(Peace. (/’)

But the influence of theChurch, with refpedt 
to precedency, did not flop here. That fanc- 
tity which the fpiritual character was fuppofed 
to confer, extended itfelf to all who were in- 
vefted with it; and Churchmen, with a defe
rence in the Laity, which is ftridtBy proper, 
were allowed to precede on all occafions. In 
the higher ranks, however, this arofe to a 
point which is almoft inconceivable, and can 
only be explained upon principles peculiar to

(h) Voltaire. Efpr. des Nat. 5.103.
(i) As at Trent, in *544. Fr. Paol. L. 2.

the



tlie ecclefiaftical polity of Europe. As the
Pope was allowed wrthout conteft to be the'. . ' /

head of the Cbriftian world, it was prefumed 
by the Zealous fupportefs of his authority, that 
the Cafdifmlsy who were neareft to him in 
dignity, and whole authority could only 
emanate from his own, enjoyed a rank and 
place ih the eftimation of men to which even 
fome Sovereigns could not afpire. They 
therefore often claimed, and fometimes actu
ally obtained the precedency of Kings them- 
felves. Thus by the ordinance of Sixtus V. it 
was fettled in the ceremonial of Rome, that 
if Kings and Cardinals met together at table, \ 
or other folemnities, the firft place Ihould be I 
enjoyed by the firft Cardinal Bilhop, the fe- I 
cond by a King, the third by a Cardinal, and j 
fo on alternately, (j) A diftinCtion, how
ever, feems , to have been made by fome 
ftatefmen between Kings that were hereditary 
and thofe who were only eleSiive; the pre
eminence of Cardinals being enjoyed, as it^ 
Ihould feem according to them, only with jre- j 
fpect to the latter. Thus, when Ldrd Net* 
tingham, in his fplendid embafiy to Spain,

(/) Mackenz, 30.

Yol. II, C C X6o*,
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1604, folicited to dine with the King, he wai 
given to underhand, by the Minifter, Oliva
rez, and the Conftable of Caftile, that it was 
dire&ly againft the ceremonial; and that the 
Pope’s Nuncio himfelf, “ who being by bis 

fdegree a Cardinal, was to take place of fome 
j Kings that were eleSled, and not hereditary, had 
I never been admitted to that honour (A) In 

compliance with thefe prejudices, many in- 
feriour Sovereigns, fuch as the Duke of Saxe 
Weimar(/) have yielded in rank to them; 
and Philip II, himfelf, when Prince of Spain,- 
though fon to the Emperor, was contented to 
be treated as an equal. (/»}

The fecond great point which Teemed to be 
fettled in the ceremonial of Europe, was the 
precedency of the King op Germany, Em
peror of the Romans, or, as he is often 
inaccurately called, the Emperor OF Ger
many.

There were of old, very warm contefts in 
the Courts and Chanceries of Princes, concern-

(£)- Winwood. 2. 70.
(/) Mem. touch, les Ambaffad. 80.

(m) Wicquef. p. 265. *
' ' • - ing
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3mg the relations which the titles of King and 
Emperor have to each other; the Monarchy 
Who were honoured with the latter, concluding 
that it Was far fuperiour to the former. 
This diftin&ion arofe from the pre-eminence 
claimed -by the Emperors of the Eaji and 
Weft, who {hared the old Roman dominions 
over the various tribes of Gothic Kings or 
leaders, who by degrees deftroyed them. Ac- 
cuftomed to the molt fplendid enfigns of dig
nity, and, for a great length of time, to a 
fuperiority immenfe and uncontefted over 
any fingle King that came within the fphere 
of their intercourfe; even enjoying, befides, 
the tribute and homage of. almoft all who 
furrounded them, they faw their precedency 
confefled and fubmitted to by the reft of the 
world. As, therefore, the other nations 
broke in upon them by degrees, and it was 
by intervals that they parted with the pro
vinces which compofed their dominion, it 
was not unreafonable for them to continue to 
affe<ft the antient pre-eminence, of which they 
had fo long been legally poflefled; and as the 
Scandinavian Chiefs who eftablifhed them- 
felves one after another upon their territories 
were known by the title of Kings, they pre- 

G c 3 tended



tended to preferye a difference between that 
and their own designation of Emperor.
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In reality, however, as has been learnedly 
Shewn by Selden, the difference there was be
tween them, was, if any thing, in favour of 
the Kings, the word Emperor fignifying no 
more than the leader of an army, with which, 
modeft as it comparatively was, the antient 
Roman delpots were obliged to content them- 
felves, from the hatred which they knew to 
be borne by the people to the word King. At 
the fame time it may be right in this place to 
enquire a little into the real fignifications of 
this latter denomination^ as it may be of 
confequence in the elucidation of feveral of the 
cuftoms of Europe which we are about to 
enumerate, and which, from feeming diffi
culty, were often attended with much confu- 
fion and difpute.

The word King, then, in the abftraft, can 
be confidered merely as a general denomina
tion or title, conveying the idea of command 
and pre-eminence over others, but which may 
admit of various gradations, and be inverted

with
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with very different prerogatives. The Heads . 
«o£ numherlefs petty nations have often been 
called by this denomination, and I think in
accurately fo, unlefs we admit of this divi- 
Tion. Thus, the Chiefs of different tribes of 
men, that have been met with in voyages of 
difcovery, are often and loofely called Kings* 
The Chiefs of antient Gaul, Germany, and 
Britain, are fo called by Cafar, who in the 
fingle province of Kent ennmcrdLies four per- 
fons dignified by the title of Regies. («) The 
leaders of various Celtic and Scandinavian 
hordes, who fettled! themfelves in Scotland, 
Ireland, and the Ifles, prefei'ved for a long 
time this fplendid appellation, which, with 
xefpedt to the Ifle of Man, exifted even in our 
•own memory. (0) In fome countries it has 
alfo been given even to the Sons of the King, 
as a mere augmentation of their dignity, 
without carrying along with it any of that

(«) De Bell GalL 5* 22,
(0) In antient Britain thefe inferiour Kings were in fuch 

plenty,, that the Paramount Edgar obliged eight of them 
to rovirhiin irihis barge upon the river Dee. Chron, Broifrp* 
£j?ud Twyfden, 864.

■ ■ ' - t*.
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authority with which in general it is ifr* 
vefted ; as was the cafe in the antient Con- 
ftantinopolitan Court, and, during very early 
times, in Spain; (f) and it may be faid to 
continue to this day in the' Empire, where 
the apparent fuccelfor is called King of'th§ 
Romans, . ’

But without troubling purfelves with en
quiring into the nature of the fovereignty of 
all who have borne the title, we may, for 
the moft part, follow the general fenfe of 
the divifion which Lord Coke has made of it, 
into Kings independent and paramount, and, 
thofe who are fubdrdinate to them. M The 
“ regal Eftate and Dignity of a King,fays 
that learned writer, “ are of two manners; 
“ the Qne is Imperial, ’ or Supreme; who 
“ owes no mean feigniorie, or attendancie of 
“ corporale or bodily fervice, dr allegiance, to 
“ any other worldly Prince or Potentate, and 
“ from whofe fentence there is no appeal. 
“ There is alfo a King, and he a Homager or 
“ Feudatory to, the Eftate and Majefty of 
“ another King, as to his fuperiour Lord,

Q>) Selden. Titles of Hon. Ch. 3.
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* The King, which is fupreme and imperial, 
xt is equivalent within his land to the power and 

authority that Ccefar can challenge within his 
“ awn dominions; and fuch a King challengeth, 
“ of right, to fet upon his head a crown Im- 
“ perial, with a diademe elevated on high, 
“ to fignify the perfection of greatnefs of their 
« eftate: but to the other Kings, homagers, 

a crown not elevated is due.” (q)

. This divifion of Kings, into Homagers, and 
Paramount*, was however not well underftood 
in Europe in very antient times, and the con- 
fufxon which was made of the two dignities* 
will ferve to explain the reafon for the afier- 
tion of feveral abfurd and ridiculous preten- 
fions, in the old Emperors of the Eaft and 
Weft. Many Chiefs of nations, having been 
confeffedly tributaries, or homagers, as we 
may call them, to the antient, and integral 
Roman Empire, its Supreme Monarch who 
was called Imperator, conceived that there was 
a wide difference between their appellations 
and his own; and although a divifion was made 
of the Eajlern and Wefiern Empires, yet the

(n) Fourth Inftit. 343.

C c 4 Sceptres



Sceptres of both being ftill confidered aS 
Roman Sceptres, and as fuch pre-eminent over 
others ; the Sovereigns who fwayed them 
continued to preferve the diftin&ion. Nor 
was it of any confequence that the Befpot of 
the Exchanged his appellation of Emperor 
for that of Avtoftpotfeop and BcKnAsw, for as, 
they were equivalent in- the language of the 
country to the old one of Imperator, the fame- 
diftance was fuppofed to be preferved between 
him and the. furrounding Kings.

This pFe-eminence:» however, was warmly- 
eontefted by the ftuydy conquerors of the; 
Princes who affe&ed thus to degrade them; 
and being no longer Kings Homagers, many 
of them affumed the fame ftyle with the Em
perors, both of the Baft and of the Weft; 
calling themfelves by the titles of King, Im- 
per at or, or Bafileus, as their fancy directed.. 
Thus the Saxon Edgar was ftyled frequently 
in his charters, “ Albionis, et Anglorum, Bafi- 
“ leus,” and in one to Ofwald, Bilhop of 
Worcefter, he is called “ Anglorum Bafileus-, 
“ omniumque Regum Infularum, Oceanique 
“ Britanniam Circumiacentis, &c. JDominus et

. “ Im,

3# -'RANK AKD CIAIM& OP , v
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** Imperator.** (r) So alfo William Rufus, 

when he had quarrelled with Anfelm, Arehbi- 
lhop of Canterbury, who appealed to the Popei 
finding that the Emperor Henry V. claimed 
to nominate another Pope in virtue of his Im+ 
ferial power, aflerted immediately that no 
Archbifhop or Bifliop of his kingdom could 
be lubje£t to the' Pope, the King having the 
fame power within his kingdom as' the Emperor 
poffefj'ed within the Empire, {s) The idea is 
continued in the time of Henry VIII. it 
being declared by a Statute of one of his Par
liaments, “ that by divers and fundry old 
“ authentic hiftories and chronicles, it is 
** manifeftly declared and exprefled, that this 
“ realm of England is an Empire, and fo hath 
“ been accepted in the world, governed by 
“ one fupreme head and King, having the 
B dignity and royal eftate of the Imperial 

Crown of the feme.” (/) A limilar fenfe 
is evinced by the words of the Adi of an Iriflv 
Parliament of the feme King, in which the 
icings of England are Called, “ Kings and

(r) Selden., Tit. of Hon. Part 1.. ch. 5.
(j) Mat. Par. 19.

(/) 24 Hen. VIII. c. 12. See Lord Colce’fc reafomng 
^pon it, 4th Inft, 342.

^ Empe;r&&.
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“ Emperors of the realm pf England, and c# 
“ the land of Ireland(«) and by other 
Statutes of Elizabeth and of James, (w). AU 
this {hews that the Englifh have had as high 
p' idea of the power, ftate and dignity of 
their crown, as that of any cotemporary 
Monarch, tinder whatfoever appellation de
nominated ; nor will it be incurious or irre
levant to remark, that even the Protestor 
Cromwell, in 1654, was reported on the Con
tinent to have been declared, “ Oliver, "the 
“ firft Emperor of Great Britain, and the 
“ Iftes thereunto belonging, always C«efar,”

> -

The French had a like idea of the dignity 
pf their Crown ; and when, upon their great? 
conteft with Spain for Precedency at Trent, 
in the fixteenth century, the Spanilh party 
hinted that their Mafter was upon the point 
of obtaining from the Pope, the title of 
Emperor of the Indies ; the French Am- 
baflador Lanfac anfwered, that that title 
would make no alteration in the ftate of the

(u) Sclden ut fup. .

(w) 1. Eliz. c. it 1. Jac. c. x.

(x) Thurloe’s State Pap, 2. 614. , .
. „ • affair,
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affair, nor oblige “ the Emperor of France’* 
jo yield to them one moment the foaner. (y) 
In various old charters the King of Spain alfq 
is ftyled w Difponente Deo, Hefperise Impe- 
« nator” and “ Dei nutu Hifpanise Imperator,
« una cum conjuge Imperatrice.” Alphonfo 
IX. of C^flile, defining what Kings are, afTerts 
that they are placed over their people to 
govern them in their kingdom, “ Bien affi 
fVcomme el Emperador en fuo Imperio 
and hence the city of ‘Toledo, being the chief 
city, is, termed “ Cabeca del Imperio del 
** Efpana,” and alfumes In eonfequenee, for 
its arms, the image of an.Emperor in his Im
perial habit, (z) The fame dignity is alfo 
claimed and enjoyed without any pre-emi
nence or authority over other Kings by the 
Tzar, or Czar of the Ruffias, which fignifies 
nothing more than Great Duke, {a) but the 
affinity of which to Ccejar, has induced many 
to believe that it is exactly the fame dignity 
with that affunied by the Roman Emperors.

Upon the whole then, it will follow that 
there is no pre-eminence naturally and intrin-

(y ) Wicquefort. L. 1. S. 24. (z) Selden ut Sup,

{a) Lqrd Carlifle’s Eqibafly tQ Ruflia, Temp. Jac,

• ficially
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fically attached to the flame of Emperor*, 
over that of King j arid that if the Sovereign 
of Germany enjoyed, Or Onjoys the Prece
dency of other Monarchs, it is not in virtue 
of his being an Emperor^ (a title which any 
independent Sovereign might, or may aflirtAe,) 
hut in conference of fome other accident of 
his Crown.

This accident, (if I may fo Call it) was hrj 
fucceffion to the Roman Sceptre, as fwayed by 
the Wefterrt Emperors, which every body 
knows took place under Charlemagne* xvhO 
in the year 800, “ Infperato in iEde facraa 
** Leone pontifice et croibus Romanis feflava 
" acclamatrone falutatuS eft, RomanoruM 
" ImperatOr Augustus.” (b)

Upon this celebrated tranfaftion there arpfe 
among the European nations, two very im
portant queftions.

I. Whether the old Weftefn Roman Em
pire really revived in the perfon, of Charle
magne ?

(b) Conringius De Imp. Rom. Germ. S. 17,, See alfij 
JJaron. Annal. Sigonius de Regn. Ital. ad ann. 800. Stru- 
vias Corp. Hift. Germ. Per. 4. Sec. 1. 33, 34.

39^

II. If
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ii. if it did, what rights were renovated 
with the Imperial Title ? To which we in 
modern tinjes may add a third; namely, 
What affinity there was between the kingdom 
of Germany and the Roman Empire, fo as 
that the Monarchs of the one are ipfo fado- 
Sovereigns of the other ?

Concerning the firft of thefe queftions, it 
feems to have been fettled on all fides, that 
the tranfadion at Rome in the year 800, was 
a legal renovation of that magnificent Em
pire which had for fo many ages governed 
the European world; and throughout the 
hiftories, we accordingly find the conqueror 
of Lombardy, and deliverer of Rome, men
tioned as the fiiccefTor of the Weftern Caefa.rs» 
This fucceffion is grounded upon the follow
ing reafoning ; That throughout all the revo
lutions which the Empire underwent, and 
however abforbed its various provinces might 
have been by various other nations, ftill the 
Roman People continued the fame, and a part; 
of them having recovered their liberty by the 
march of Charlemagne acrofs the Alps, 
they could proceed to the legal exercife of all 
their old rights: That among thefe rights,

that;
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that of ele&ing the Emperor was conferee!* 
and therefore although the fortune of different' 
conquerors might for a time have prevented 
them from exereifing it, yet when the re- 
ftraint under which they had laboured Was 
taken off, they returned to it by a kind of 
Poftliminium: That the firft ufe they made 
of it was to inveft their Deliverer with the 
Imperial Power, who thus, by an EleStion of 
Roman Citizens, became the Sovereign Of all 
that was left of the Empire, and together 
with the Sovereignty affumed the Imperial 
Title. (r) „

With refpedt to the fecond queftion, name
ly, what rights were renovated with the reno
vation of the Imperial Title, there was for
merly much more difficulty than in determin
ing the firft. The old Empire had been com
pletely difmembered, and fo ftrong a pre-

(r) Great part of the reafoning is in Grotius, 2. 9. II. 
Pfeffel, Dr* Pub." D’Allem. 1. 37. contents himfelf with 
faying, that the old Weftern Empire revived. Putter, I, 
6. with a difcuflion of the rights actually afTumed by Char • 
lemagne, not the right of the people to confer them. The 
reafoning is liable to a variety of obfervations, but as the 
queftion is only concerning what was actually allowed by 
th<? world, it is needlefs to enter upon them. ,

fcriptiori
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fcriptioh could be .pleaded, againft any claim 
that might be fet up concerning the antient 
provinces that had been torn from it, that the 
advantages which Charlemagne acquired, 
could only be faid to extend to the Imperial 
title, and thofe fragments in Italy which at 
that time might be thought to compofe 
the Roman State, and which latter he had 
before been thought to have obtained in 

-quality of Patrician of Rome, (a?) Never- 
thelefs, as it remarkably happened that this 
conqueror was perfonally in poffeffion of a 
great proportion of the antient Empire, (the 
fruits either of his fword, or of peaceable fuc- 
ceffion) and the antient dominions came thus 
adventitioufly to be governed by him who 
bore the antient title ; a jumble was made by 
many of the Civilians in after times concern
ing thefe two points, and it wras inculcated, 
that not only the Imperial Title, but the Im
perial power and prerogatives over all the old 
kingdoms which had compofed the Empire, had 
revived in Charlemagne and his fucceffors. 
Hence, Sigonius in his account of the election

(J) Qiiare etiarn Scriptores adferere non dubitant, 
Carolum, Romam, antequam Imperator fieret5 fuis fceptris 
&ddidijfe Struv. Corp. 4. 1. 26.
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of Charlemagne afferts, that that Monarch 
“ officio fuo convenire eft arbitrates, ut Itaw 
“ liam, atque univer&m Chriftianam Rem- 
“ publicam ordinaret.” (e) Hence alfo, when 
the Othos, in the tenth and eleventh cen
turies, had poflefled themfelves of this great 
dignity, they imagined they could exercife a 
certain Sovereignty over foreign Kings, as well 
as over the Princes of Germany 5 and the idea 
was fpread abroad, that as the whole of 
Ghrijiendom, cDnfidered as an ecclefiaftical 
fociety, had one vilible fpiritual head, which 
was the Biffiop of Rome; fo allb, in con
formity with antient prerogatives, they ought 
to obey one temporal head, which was the 
Roman Empercr. (f) Foreign kingdoms were 
therefore called upon to acknowlege a degree 
of fupremacy in the Germanic Emperor,

► which was actually complied with by Den-, 
mark) Poland,, and Hungary; (g) and which 
alfo, as the Emperors have boafted, was al
lowed by Spain^ France, and .England, {Jo)

(e) Sigonius De Reg. Ital. L. 4.

if) Putter. 2.3. Martens Precis du D. des Gens. 1. 25.

(i) Putter. Ib. Pfeffel, however, fays, this was in right 
Of conqueft with refpecl to Hungary. Dr. Pub. D’Allem.
1. 212. 216.

{h) Putter ut fup. -
. Certain.
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Certain it is that the Emperor Sigismund, 

while in France, fat in the royal feat in a full 
parliament there, and exercifed an adt of Sove
reignty in knighting the Senefchal of Beau- 
caire; xand Henry II. of England, writing to 
Frederick Barbarossa, has thefe molt 
remarkable expreffions. “ Regnum noftrum,
“ et quicquid ubique noftrae fubjicitur ditioni,!
“ vobis exponimus, et veftrse committimus*
“ poteftati, ut ad vejlrum nutum, omnia dif- i 
“ ponantur; et in omnibus vejlri flat voluntas 
“ Imperii. Sit igitur inter nos et populos , 
“ noftros, diledtionis et pacis, unitas indivifa, I 
“ commercia tuta: ita tamen ut vobis qui dig- \ 
“ nitate preminetis, imperandi cedat auSloritas%
“ nobis non deerit voluntas obfequendi(i) 
Richard I. alfo is faid by Hoveden to have 

. depofed himfelf from his kingdom of England, I 
et tradidit illud Imperatori (Hen. VI.) ficut | 
Univerforum Domino. Seldent reafoning upon I 
this incident, obferves that this was done 
under durefs$ and that the right was releafed 
by the Emperor before his death, (y) But

(/) Lyttelt. Hen. II. Append. No. 5. Selden, with 
more indifference than is ufual with him, endeavours to get 
rid of this, by faying it is a mere letter of complimeht. 
Tit. of Hon. ch. 2.

JJ) Id. Ib.

Vol, II. Dd although,



/ ,

although this is a fair plea with refpe£fc t® 
Richard's Sovereignty over England, there 
was no oceafion, while delivering up his 
kingdom, to add even under durefs, Sicut 
"pniverforum Domino, unlefs fuch had been 
the Emperor’s pretensions in thofe times.

Anp^her, and a ftronger proof of thefe pre- 
tenfions, may be drawn from the Emperor’s 

; power of creating Notaries, (at that time a 
I kind of Magijlrate acknowledged by the old 
^ civil law,): in kingdoms which were otherwife- 
perfe&Iy independent of his jurifdiftion; and 
the exiftence of this privilege^ may be fhewn 
from the very endeavour to get rid of it. 
Selden infers much from the circumftanee that 
in the elder times, Public Notaries who en
joyed their authority either from the Pope or 
Emperor, were not at all, or were rarely ad

; mitted in any ufe in this kingdom; Lord 
Coke goes farther, in faying that they claimed 
de jure to exercife their offices here in Eng
land ; but becaufe it was againft the dignity 
of a fupreme King, they were prohibited by 
die King’s writ. But other kingdoms were 
forced to make exprefs laws in order to aflert 
the fupremacy of their Monarchs in this par

ticular,

4ol RANK AND CLAIMS OF
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ticular, which in Scotland was done To late as 
the time of James III. by an Ad of Parlia* 
nient which feems fairly to acknowledge 
the exiftence of the prerogative.—It enads, 

That our Sovefain Lord has full jurifdic- 
ki tion and free Empire within this Realm; 
“ that his Hienefle may make Notaries and- 

Tabelliones, qua his inftruments fall have 
“ full faith in all caufes and contrads withiri 
** the Realm; and in time to come, that na 

Notary maid, or to be maid, by the Em* 
“ peror’s autoritie, have faith in contrad civil 
“ within the Realm, leJJ'e then he be examined 
“ by the Ordinary and apprieved by the King's 
M Hiehejfe* {k)

It is Wonderful how high thefe ideas of the 
Imperial prerogatives in Europe were for a 
long time carried; 'Julius Firmicus, an old 
author, (/) affirms with refped to them, that 
“ Totius orbis Terrarum fpatium, Imperatoris 

fubjacet poteftatibus.” Some of the coins 
of the old Emperors have borne the infcrip- 
tion, Vidor Omnium, Gentium ; and a grave 
confutation of this is entered upon by Seldeny 
and. by Dueky to prove their little claim to

(i) S Ja€ 3. c. 3. ap Seld. Ib. (/) Ap. Seld. Ib.
Dda this
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this fplendid title* {m) Certain it is that Bar- 
tolus, a very learned Civilian, who has been 
called, Magnum Jurifconfultorum lumen, («) 
afferted that this great Potentate was Lord of 
the world; (a) a pofition which, it fhould 
feem, was foolifhly founded on thofe hyper
bolical expreffions concerning the “ Orbis 
“ Romanus and “ Orbem jam totum Vic- 
“ tor Romanus habebat,” to be met with in 
the Roman authors; and the expreffions in 
St. Luke’s gofpel, that the Edicts of C'cefar 
fhould 'have authority throughout the world. 
Bartolus, however, thought himfelf fo 
firm in his dodtrine, that he fays he would 
not hefitate to ftigmatife the oppofite opinion 
as an herefy. (/>) Elevated with thefe no
tions, the fadt certainly was, that the lan
guage of the Imperial Chanceries, in imita
tion of that of the antient Weftern Empire, 
affedted to make the moft eminent diftindtion 
between the Empire and other kingdoms.

(m) Id. Ib. Duck De Author. Jur. Civ. Rom. 2. i. 4.
(n) Corning. De Imp. Rom. Germ. S. 5.

{0) Imperatores autem Romanos fuifle Dominos, non 
modo Provinciarum Orbis Cbrtjiiani, fed et totius mundi, 
multi Interpretes noftri acriter contendunt. Duck De Author 
Jur. Civ. Rom. 2. 1. 2.

(j>) Id. Ib. Duck De Author. Jur. Civ. Rom. 2.1.2.
Europe
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Europe was proudly divided into the various 
jurifdi&ions of Germany, Gaul, and Italy ;f 
Charles the Bald, upon being elected? 
Emperor, ordered himfelf to be called “ Em-1 
“ per or of all the Kings lying on this Jide the \ 
“ Sea(q) and however powerful or inde- \ 
pendent many of them might have been, the ! 
Imperial Lawyers, forgetting that things were | 
different from what they had been, aflerted 
their Mailer’s prerogatives over them all. (r)

Thefe prerogatives were often alferted with 
an actual view to the enlargement of the 
bounds of the Empire, and of the Sovereignty 
of its head j and it even now forms the ground
work of thofe Hate reafons which are ufed by 
the Minifters of Germany, in order to fup~ 
port their various pretenfions,-—Thus under 
the old Empire, JJlpian having obferved that 
all the illes circumjacent to Italy formed a 
part of that dominion; his authority is quoted ; 
in form againft the Venetians to uphold the j 
rights of the German Roman Emperor over 
their ftate, Nor is this oppofed by them 
Upon the ground, that the Empire, having

(?) Struv. Corp. Hift. Germ. Per. 4. S. 5. 5. 
ir) Conring. ut fup.

Dd3 fallen
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fallen to pieces, the kingdom of Italy, when 
conquered by Charlemagne, was different? 
from what it had been when it formed part 
of the Empire : but merely by contending 
that Ulpian fpoke only of iflands that were 
inhabited, which was not the cafe with theirs 
at that time, (s)

Among thefe prerogatives alfo, during the 
power of the old Weftern Emperor, the falu- 
tation of the foot from all fubordinate Kings 
had been, always confeffed j and fo ftrangely 
infatuated was the German Monarch with 
the idea of his fucceffion, that, fo late as the 
fourteenth century, he endeavoured to exert 
his claim againft the high fpirited Edwarq
III. at Cologne, in 1338. The anfwer of

(Edward is fomewhat remarkable. Thofe 
Kings who held their titles from God alone j 
In other words, whofe Sovereignty was fu- 
preme, were generally anointed with the Sacred.

1 Oil, in imitation of the antient Jewifh Princes. 
What difference this can really make in the 
fupremaey of a nation’s authority, it is nOt of 
confequence here to enquire. It fhould feemf 
however, that our anceftors allowed of the

^ Rouflet Interets <j,es Puifs. de l’Eur. i. 162,164/

“ * Emperor’s



-Emperor’s claim to the falutation of the foot, 
from all Princes who were not anointed,, for 
Edward’s anfwer was, “ Quod Rex Anglia?, 
“ Rex erat inunffus, et habet vitam et mem-* 
“ brum in poteftate fua, et ideireo non debet 
“ fefe fubmittere tantum, beat Rex alius non 
“ inunStus(/) The Rex non. inunSlus, may\ 
therefore poffibly anfwer to the Kings ■ 
Homagers of Lord €okef as mentioned 
above, {u)

THE NATIONS OF EUROPE. 4°7

Similar to the refiftanee of Edward IIL 
was that of the Duke of Gloucefter in the 
reign of Henry V. The Emperor Sigifmund 
defigning to vilit England, arrived at Dover ; 
but when ready to take the land, fays Sf>eed^ 
the Duke of Gloucefter and other Lords with 
their drawn fwords entered the water, and 
thus fpake t-o the Emperor; that if his Ifri- 
perial Majefty intended to enter as their 
King’s friend, they would receive him with 
all willingnefs accordingly; but if as Empefor

(t) T. Walfing. ap. Camd. Ang, Norm. 146.
(h) Vide alfo Selden T. of . Hon. ch'. 7. Who leems to l 

think that the ceremony of anointing kings was an ind'M 
Rentable mark of their Independence;

' P d 4 to
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to claim any authority in England, which was a 
free kingdom, they were then ready to refift and- 
impeach his entrance. Which rough demand 
being moft mildly anfwered by Sigifmund, he 
had prefent accefs, and by them was attended 
towards London. (“w)

Another prerogative of the antient Roman 
\ Emperors had been to ereate Kings at plea- 
fure, a privilege indeed which was derived 
from the Republic herfelf, the moft fplendid 
exereife of whofe power, was to difpofe, 
almoft wantonly, of the furrounding king
doms. The new Emperors of the Weft there
fore, contended alfo for the poffeffion of this 
tranfcendent right, and it feems to have been 
allowed by all the Sovereigns of Europe with
out any conteft. Accordingly, Charles the 
Bald is faid to have created his brother in 
law Bofon, King of Burgundy, in order that 
he might afiert this prerogative of his ancef- 
tors, (w) and appear to rule over kings; and 
defpifing the plain manner and habits Qf the

(v) Speed. 646.
(w) Ut more prifcorum Imperatorum Regibu s videre-

tur dominari. Struv. Corp. 4. 5. 7. '
g Franks?



Franks, he even began to affect the more 
fplendid vanities of the Grecian Ceremo- , 
nial. (x) Pfeffel enumerates in form, this j 
right of creating Kings among the privileges j 
of the Saxon, and apparently of the Franco
nian Emperors ; (y) and in addition to the 
eredion of the Kingdoms of Hungary, Po- 
landi and Bohemia, (z) and an extenlion of 
royalty in the family of Denmark, {d) we 
find that fo late as the fourteenth century the5, 
title of King was bellowed upon Humbert, j 
Dauphin of Vienne, by Lewis of Ba«
VARIA. if}

It has been fuppofed by a late French 
\vriter, that this right continued, and was

(*) Id. Ib. (y) Droit Pub, D’Allem. X. 192.297.
(jz) Boleflaus, Duke of Poland, received the title of king 

from Qtho III, an, ioqo, Puffend. Jntrpd. 4. 243. Pfeffefo 
1. 164. Ladiflaus, D\ike of Bohemia, was admitted to the 
fame honour by Fred, Barbarofla 1157* (Pfeffel 1. 52^*) 
and Stephen? King of Hungary, received his crown from j 
Hen. II, the honour of conferring it being ftiared by the 
Pope in the beginning of the Seventh century. (Heifs Hift, 
d’Allem. 1. 65.) ’

(a) Magnus^ Duke of Slefiyick, was defigmd King of 
the Obotrites, by Lotharius II. in the twelfth century. 
jRouflet Int. des Puifs. de FEurope, X. 236,

(b) Pfeffel;, x. 540,
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exercifed even at the commencement of the 
prefent century, when in 1701 the Elector 
of Brandenburg converted Ducal Pruffia into 
a kingdom, and affumed the royal title; Leo
pold, according to Voltaire, exercifing in 
that inftance, the right which the Emperors 
had always affumed of creating Kings. (c) 
From1 the accounts of the matter, however, 
which I have been able to collect, it by no 
means appears that the regal aggrandize
ment of Frederick I. was owing to this 
prerogative of the Emperor, but merely that 

vhaving himfelf taken upon him the title of 
I King, the Emperor was prevailed upon to 
Acknowledge him firft, and the reft of the 
Princes of Europe were induced to follow his 
example. Such at leaft is the fubftance of 
the account giyen by the continuator of Pufc 
fendorf, (d) and Pfeffel alfo affirms that the 
Emperor acknowledged the Elector as Kingt 
and the latter having ordered himfelf to be 
proclaimed, placed the crown upon his head 
with his own hands. (e)

(V) Efpi*. des Nat" 3. 208,

{d) Introd. a l’Hift. Un. 5* 29.

{#) Dr. Pub. 2, 465, 470.
/ The
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*The Proclamation made no mention of the 
Emperor, or Empire, but was limply, that 
as it had pleafed Providence that the Dutchy 
of Pruffia Ihould be ereded into a Kingdom* 
and its Sovereign the moft ferene, and power
ful Prince Frederick, had become its Kingt 
every one was given to underftand the event 
by the faid Proclamation, (f) Lamberti has 
detailed, fomewhat at length, the account of 
this tranfadion; but though he obferves that 
the Emperor’s Ambaflador was prefent at the 
ceremony; that he appeared well content that s 
the new monarch Ihould be called only King- 
in Pruflia; and fets forth the congratulatory ? 
letter of the Emperor to him, in which he 
denominates him merely “ Votre DileSlion 
the title beftowed on EleSlors, and thanks 
him for having faid that he would dedicate 

. his new dignity to the fervice of the Holy 
Empire, and the Arch Ducal Houfe of its 
Chief; yet it alfo appears, that the King ftyled 
himfelf in his circular letters, Rex Borujjice ; 
that his Ambahadors received and returned 
vilits as fuch ; and that the letter at the fame 
time that it congratulates the Eledor in 
the fulleft terms on his acceflion of dignity^

(f ) Lamberti, I. 380,
4 ' makes
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makes no mention of the imperial prerogative 
which conferred it. Nothing indeed in the. 
whole of the account is to be difcovered on 
the part of the Emperor, evincive of his 
power in this particular, except fome expref- 
fions of the Pope of an ambiguous nature, 
eafily explained, and by no, means amounting 
to pofitive evidence, while unfupported by 
other matter. (g) Roujfet indeed in one part 
of his work makes ufe of the words “ Ayant 
aecorde le titre a Frederick,” but he immedi
ately adds, “ Ce Prence fe mit lui meme la 
“ couronne fur la tete;” (&) and in another 
place obferves that Leopold “ reqonnut cet 
f‘ Ele£teur corame Roi de Prude, apres qu il 
** en eut pris le titre.” (z) It. is remarkable 
that the author of the Memoires de Branden- 
bourg himfelf, gives no infight into the tranf-

(if) Upon the ground that the ere&ion of this new mo
narchy, was prejudicial to the Roman Catholic Religion, the 
Pope complained. “ De ce que PEmpereur y avoit donne 

les mains, et avoit meme en quelque maniere, erige qette 
*‘.n<mvelje Royeaute,” &c. Lamberti, i, 383. X^e quelr 
que manure applies merely to any vague injlrumentality 
of the Emperor; it does not at all imply exclufively the 
actual, and formal exertion of his prerogative, while there 
/trong prefumptiye evidence againft it, • ’*

(b) Roufiet. Inter, des Puifs. de PEurope, 1, 812,

(/) Id. 1. 248,
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action, as to the particulars of the imperial 
official interpofition; which, had there been 
any, he Purely would have done. He ftates 
only the treaty by which the approbation 
of Leopold was obtained, and obferves the 
circjimftance that the Elector crowned himfelf 
with his own hands. Putter alfo, when he 
comes to this event, contents himfelf with 
faying, that in order to procure .a royal crown 
for the Houfe of Brandenbourg, nothing far
ther was required, than to change the Duchy 
of Pruffia, which was already independent, into 
a kingdom; and that in confequence of certain 
terms agreed Upon, Leopold promifed to 
acknowledge the Eledor in future, King of 
Pruffia. {k) Martens fays politively, that it 
is a miftake to think that the Emperor con
ferred the Royal Dignity upon the King of 
of Pruffia. (/) Heifs is the only writer that 
I have feen, whofe relation of the tranfadioh 
is any way in fupport of Voltaire’s pofitive 
aflertion. He ftates, that the Emperor wifh- 
ing to fliew fome marks of gratitude to the 
Eledor for fervices received, “ lui a donne la

(i) Putter. 2. 387, 388.

(1} Precis du Dr. des Gens. 1. 155.
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qualite de Roi de PrUlTe {m) a mode of eX* 
preffion, however, fo little preeife in itfelf* 
and fo deftitiite of particular detail* that it 
can have little weight, while 'unfupported by 
any thing elfe, againft that body Of negative 
evidence which has been adduced*

I have beeft the itioi*e particular in this ex^ 
amination, becaufe this ftatement of Voltaire* 
if not an error, would defcribe a very remark
able Conftitution in Europe, and would attri
bute fuch fupereminent prerogative to the 
Emperor, as no modern fupreme King would 
willingly fubmit to. The Dutchy of Pruffia 
was at that time an independent Sove- 

t reignty; («) and could we fuppofe the right 
\ really to have exifted, the fame power might 
(have given royalty to any Other Sovereign* 
'It is therefore the more likely to have been 
as we have ftated it, that the German Mo
narch merely acknowledged the new dignity 
in his own dominions; and the reft of the 
European Courts confirmed it by degrees.

(m) Hift. de l’Emp. i. 552* (n) Rouflet, 1. 248.

WitH,
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With refpeCfc to the prerogative as exercifed 
|n earlier times, it is to be obferved, that 
although it was confined according to Pfeffel, 
to the vaflals of the Emperor, and the learned 
Selden has therefore extended it to thofe only 
who were in “ [Clientela Imperatoris”; yet 
from the ftrange eonfufion, formerly mention
ed, which was made between the vaft perfonai 
dominions and numerous potent vaflals of the 
firft Kings of Germany,, and the territories 
and prerogatives which were actually con
ferred upon them, as Emperors of the Romans', , 
it was often, nay generally, exerted in favour jj 
of perfons who were wholly unconnected with j! 
the Empire, and dependent properly upon j 
the Kingdom of Germany. This was the cafe 
in almoft all the above cited examples ; blit in 
the inftance of Hungary a ftill farther ufurpa- 
tion was difplayed ; fince It does not appear 
that King Stephen at the time when he was! 
received among the Crowned Heads of Eu-: 
rope, was at all dependent either upon the * 
Empire, or the Kingdom, and it could* 
only have been allowed in confequence of the 
ignorance of the age, the miftaken fuperiority 
of the name of Emperor over that of King, and 

. ■ the
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the reverence which was paid in thofe times 
to the fucceffors of the Monarchs of Rome* 
Upon the whole, however, it was one of the 
moft brilliant prerogatives of the Imperial 
Crown. Whether it ftill continue, or, if it 
Hoes, what rank in the eftimation of other 
tfhrones, fuph a created King would bear, I 
leave it to thofe who are more learned to de-\ . V
jtermine. But at any rate I think that Kings 
Ihus created in “ Clientela Imperatoris,” could 
only be confidered in the fame light with the 
Kings Homagers whom Lord Coke, as we ob
ferved, fo carefully diftinguilhes from Kings 
that are fupreme.

v

This diftindtion may alfo ferve to explain 
one or two remarkable circumftances in the old 
Conftitution of Europe, which are vifible at 
this day, but which have been differently ac
counted for by a very learned authority. Pro- 
feffor Putter, while explaining the circum- 

I ftance that Bohemia forms a dependant ftate 
I of the Empire with a Royal Title; obferves 
' that according to the prefent Conftitution of all 
Europe, no other king, confidered in that 
quality, can be dependant, and it feems there-

f°rej



fore almoft a contradiction to fay that there is 
a King of Bohemia, who, in that capacity, 
is a State of Germany; But, in antient times, 
when the public Law of Nations of the middle 
ages, did not confider it as an inconfiftency for 
Kings to acknowledge their fubordination to 
the Emperor, this might be thoroughly ex
plained. (p) .

Now with very great deference for his au
thority, although we have fet forth many of 
the privileges claimed by the Emperors over 
other Kings, yet as the Kings., who were fu- 
premely independent, generally refufed to 
allow them, (as in the cafe of Edward III above 
cited,) this phsenomenon of Bohemia in the 
prefent Conftitution of Europe, may, I think 
be better explained, by the foregoing diftinc- 
tion made between the antient Thrones, and 
the prerogative liniverfally allowed to the' 
Emperor of conferring an inferlour kind of • 
Royalty upon his Vaflals. This inferlour 
kind Of Royalty might be conferred even by j 
other potentates, who were thertifelves fu- 
preme. At leaft I find one inftance of it in

■ (p) Putter. Conftiti of Germ. 2. 394.

Vox. II. E e
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eur own hiftory, when, in the reign of Henry 
| VI. Henry Beauchamp, the laft Earl and firft 
| Duke ©f Warwick of his name, Was crowned 
■ fey that Monarch King of the Ifles of Wight, 
" Guernfey and Jerfey. (^) Now it i3 of no con
sequence to fay that the power of fuch a King 
•was fo circumfcribed as fcarcely to be known 
in Europe. The right was the fame, and had 
the fine of Beauchamp been continued, or 
from any acquifition of force, (for example 
in the civil wars which followed,} could he 
have been led into any connections with other 
Sovereigns on the Continent, a queftion might 
fairly be raifed, whether the Royal title of 
this dependant State, eompofed of the Ifles 
of Wighty Guernfey and ferfeyy would not 
have been recognized by all other powers? 
Jn the fame manner in more antient times,

(q) LekneTs Itinerar. Selden Tit. of Horn ch. 3. Hey- 
Iin’s help to Eng. Hift. voc. Warwick. It & rather remark* 
able that this event fliould not be in Dugdale’s Baronage*

; It is true that Lord Coke obferves that H as fome do hold,’' 
the King had not power by the law of the land to create the 
;Duke of Warwick King, becaufe there could not be two 
Kings of the feme country at a time* 4th Inftit. 287* 
©ut, fua pace, his own diftinftion between Homagers and 
Supreme, might explain this, and it is to be remembered that 
fee power to create the title, is the foie point of difcuflion.

.. many



THE NATIONS OF EUROPE. 419
many of the inferlour Kings of Spain wer& 
acknowledged to be fuch, though Homagers 
to the greater potentates of that country ; and 
many alfo of the Heptarchy in England, 
though dependant upon him who was called 
the Rex Primus; a title enjoyed by many of| 
them before Egbert; (r) Laftly, the King of| 
Man feems, though the head of a very de-f 
pendant State, to have been as legally Royal,! 

as the King of Bohemia. For he fubfcribed 
himfelf by that title, received it from his fu- 
periours, and had an allowed right to a crown5 
of gold.

Hence, therefore, Sovereigns that were 
dependant upon other States, being allowed 
to affume the Royal Title, as well as thofe 
dependant upon the Empire; the circumftance

(r) Selden. ch. 3.
(s) Vide T. Walfing. ap. Camden Angl. Norm. 350. 

Edit. 1603. tc Wilielmus Scroop, emit de Domino
Wilielmo de Monteacuto, &c. Infulam Eubonise cum 

<c corona, Nempe Dotninus hujus Inful£ Rex vocatur, cui 
etiam fas eft corona aurea coronari.” So alfo an MS. 

Chronicle, quoted by Selden, probably, however, copying 
this pafTage, affirms, “ Eft nempe jus illius Infulae, & quis- 

quis illius fit dominus, Rex vocetur, cui etiam faS eft:
<c corona aurea coronari.” Selden fays the MS. is in the 
library at Oxford, cui fciolus aliquis, nomen Guil. Rifangar 
temerc nuper prefixitan 1392.

E e 2 ' that
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that the fubordinate State of Bohemia is a 
Kingdom, is neither necejj'arily owing to this 
antient European Law of Nations, concern
ing the prerogatives of the Emperor; nor 
ihould it feem, that it is even now impoffible 
for any other dependant State,, to bear the 
title of a Kingdom.

With refpe£t to the erection of new King
doms in the prefent day, this privilege of the 
Emperors, which was fhared as we have feen 
by the Popes, is at leaft grown obfolete, if it 
can be fuppofed at all to remain. Every in
dependent Nation or Sovereign, has a right to 
affume what title it pleafes, and it will depend 
upon the accidents of Convention with 
other States, of intereft, or of neceflity, whe
ther, or with what modifications, they (hall 
be allowed. (t)

Having thus attempted hiftoncally to trace 
the revival of the Weftern Empire, and the 
rights and prerogatives to which its Monarchs 
in confequence pretended ; I ihall now endea
vour to inveftigate the real nature of the Im~

(t) Vide Martens. Precis, du Droit des Gens. 155.
periai



penal Dignity as it formerly flood; and more 
particularly to remark upon the cfofe and not 
incurious affinity, which it has long been held' 
with a particular kingdom, between which 
and itfelf there was no original* or necejjary 
connection.

Many have fuppofed this to arife from a. 
circumftance not founded in fadt, namely, 
that the territories of the German Monarch 
were the genuine remains of the old Empire,' 
and that the German and Imperial Crowns 
were therefore necejfarily the fame. This* 
opinion continues in fome meafure to be a 
vulgar error to this day; in former times it 
was often ftarted, as the found legal dodtrine 
of the Law of Nations in Europe, and fo late 
as the lafl century, Hermannus Conringius, a 
celebrated German J^rift, found it neceflary to 
go at length into the queftion, which he has 
ably and elegantly done in the Treatife under 
his name extant upon the fubjedt. (u) With 
refpedt to the mere Kingdom of Germany, 
however, it is well known that the greater

(a) Vide the Difcurfus ijovus de Imperafcore Romano 
Germanico; and fee alfo Duck. De Ufu et aufhoritate Jur, 
£jv. Rom. L. 2. C. i. ■
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part of its provinces, north of the Danube% 
were never fubjugated even by the mod fuc- 
cefsful Conquerors who fwayed the Roman 
Sceptre; and fmall indeed therefore could be 
the pretenfions of its Monarchs to be called 
the legitimate reprefentatives of thofe illus
trious defpots. The extended domination 
of Charlemagne, had indeed a far better 
title to this honour; but, as was formerly ob- 
ferved, it was the remarkable circumftance 
that he was perfonally though by different title, 
in pofleffion of a great proportion of the old 
Weftern Empire, which gave rife to the idea 
that that mighty and identical power had 
really revived in his perfon; and that the 
affqmption of the Imperial Dignity was 
nothing more than the regular confequence of 
fuch a dominion. Hence arofe all thofe ex
travagant doctrines, and the hyperbolical po
rtions of Bartolus formerly alluded to, which 
Conringius with indignation confidprs to be 
the tenets, H Vel indodi hominis, yel impu- 
“ dentis.” (u)

The account of this matter need be very 
fliort. The Romans had acquired their do-

(v) De hnper. Rom. Germ. S. 6.
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minions rn the fame manner as other na
tions ; and as they acquired them, fo they 
might lofe them. Province after province had 
heen torn from them, by men as independent 
as themfelves ; and Italy9 the chief of them 
all, had been ceded by the remaining legiti
mate empire in the Haft, to Theojdoric, King 
of the OJlrogotbs; It was then again con
quered for the Eafern Empire by Bellisa- 
rius and Narses,1 and again loft to the 
Lombards and Germans. With refpeCfc to the 
other component parts of the Empire, they 
had long been torn afunder in the courfe of 
various revolutions, and were held, with a 
prefcription of three hundred years in their 
favour, by Sovereigns wholly unconnected, 
and wholly independent of any Roman peo
ple that might be fuppofed to exift. In this 
ftate of things, it happened adventitioujly, that 
Charlemagne, the greateft Monarch of the 
Weft, united, in his own perfon, many, or 
moft of thofe Sovereignties which had for
merly compofed, but which were now inde
pendent of the old Empire. He held Gaul by] 
hereditary fucceffion; Germany, part of Spain 1 
and Lombardy by conqueft; (te>) and though j 

(w) Struv. Corp. Germ. IJift, Per, 4, S. I. 12. .



Lombardy included great part of Italy, yet it 
t had long pajjed out of the Empire into the 
/ hands of an independent King; and from him, 
\ being conquered by another independent 

■ King, it could not he faid either to revive as 
the old Empire, or to confer any rights upon 

I its new mafter which it had not poffefled be- 
| fore. It was after all thefe revolutions, and 
the acquifition of fuch various fceptres in his 

; own perfon, that Chalemagne gave liberty 
l to the remnant of the Empire, exifting in the 
i City of Rome, and a few Italian States, by whofe 
| free election he acquired all which they could 
I confer, namely, the Sovereignty oyer them- 
\ felves, and the old Imperial title, which they 
|alone, by a kind of Poftliminum, as it feems 
a to be allowed, had the right tp evince, (x)

The new Emperor, however, thus elected, 
hid not difdain to receive confirmations of his 
dignity from whatfoever quarter they could 
arife, and was not forry, by an exchange of 
Embaflies with the Conftantinopolitan Court,
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(x) Dein ex declaratione Romanprum qui quafi prode- 
reletto habiti, ex jure poftliminii jus declarandi Impera? 
|orem fibi itsrum vindicarunt. Struvius. Corp. 4. 1.
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(where, it is to be recollected, the old real 
Eajiern Roman Empire ftill exifted,) to find 
his title acknowledged by thofe who alone 
could have had the femblance of aright to re-» 
fift it. Hence therefore it has been fuppofed by 
a writer of authority, that he held the Em
pire by three titles ; firft, by aCtual pofieflion j 
fecondly, by free election; and thirdly, by 
compaCt with the Eaftern Empire, (y)

It appears then that it was the people of 
Rome who properly conferred the Empire, 
and from whom that dominion continued 
ultimately to be' derived; although, from 
changes in the conftitution, as we ihall here
after fee, the channel of power was alfo 
changed. ' In the fucceifions immediately af
ter Charlemagne, election by the Senate 
and the Pope, and coronation and confecra- 
tion by the hands of the latter, feem to have 
been indifpenfable to the legality of the title. 
Nor can we here pafs by a very remarkable 
addition to the ftyle of the new Sovereign. By 
the conftitution of the old Empire, it is known

(y) Striivius. ib. See alfo Duck. De Author. Jur. Civ. 
Rom. L. 2. C. 2. “ Et cum Nicephero, paftionem inivit 
lit Oriens cum Conftantinopoli Graecis Imperatoribus, oc- 
pdens, cum Roma Carolo et ejus pofteris cederet.
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that, however defpotic the'Roman Sovereign? 
were, they ftudioufly avoided the name of 
King; and their power feems to have arifen 
pot fo much from the foie integral office ot 
Imperator, as from an union, in their own 
perfon, of all the offices of the common
wealth. Hence they were Imperators, Con- 

Jiils, and Tribunes, at the fame time. Now 
it is worthy remark, that Charlemagne, 

having probably this cuftosa in view, calls the 
firft year of his reign over the Romans, the 

JirJi year of his Confulate ; (z) a circumftance 
which may ferve to throw light upon the 
jreal nature of this new conftitution.

Upon the whole, then, the new Mo
narch of the Weft held almoft all his differ 
rent poffeffions by diftindt and different titles ; 
nor could any of them, fave Rome and it§ 
few dependancies, be confidered as the Em
pire, merely becaufe they were governed by 
the fame perfon, unlefs an actual incorpora-

(%) Si^onius de Reg. Ital. L. 4. His ftyle was, <c Ca-.
roluSj divino nutu coronatus, Romanum regens Impe- 

<c rium, Sereniffimus Auguflus, &c. anno regni noftri in 
“ Francia xxxiii, in Jtalia xxxviii. Cqnfalatus gutem nojlr$



THE NATIONS OF EUROPE. 42/

tion of them all had taken place, {a) This, 
however, never was attempted, and Char
lemagne, in the account of his other titles, 
was known to ftile himfelf, (as in his Charter 
to the Bifhopric of Ofnaburg,) Augustus j 
Romanum gubernans Imperium; Dominus &t, 
Rex Francorum, et Langobardorum j Frifio- 
rum Dominator, et Saxonum. (b)

Charlemagne affociated his fon Lewis 
in the Empire, and dying in 814, Lewis 
fucceeded to all his dominions, and held them 
by the fame titles as his father. It was the 
third generation that evinced the nature of 
the conftitution, Lptharius, the eldeft of 
the fons of Lewis, was alfo aJJ'ociated with 
hifti in the Empire, and fucceeded on his 
death to the Kingdom of Italy. But neither 
did he carry along with him the whole of his 
father’s territories, nor were the fceptres 
which were fwayed by his brothers, (in Ger*> 
many by Lewis, and in France by Charles,) 
to be confidered as dependant fceptres, fubor- 
dinate tp the Imperial diadem, On the corn

(<7) Igitur aut inani cum titulo eft affe£hi$ Carolus, aut • 
fi quid accepit, ilia quae in Italia, extra Langobardicum 
Jiegnum erant, Coming. De Imp. Germ. S. %6r

\b) R 5. 31'
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trary, when he claimed to be fuperiour to his 
brothers, in right of primogeniture, and of 
the Umpire, they contended “ quod Lot HA-?

rii fratres erant, et facramento regnum inter 
“ illos divifum fuerat, et illi genere, nec po- 
“ teftate inferiores erant.” [c) Lotharius, not 
content with this reafoning, attacked the Kings 
of Germany and France, and fought the fa
mous battle of Fontenay in 841, where being 
entirely defeated, it was fettled by the treaty 
of Verdun 843, that the Kingdoms of Germany 
and France fhould thence forward be for ever 
disjoined ; a fettlement which, in general, is 
regarded as the true epoch of the entire fepa- 
ration of thofe realms, (d)

Lotharius followed the example of his 
father and grandfather, in aJJ'ociating his fon 
Lewis in the Empire, which, fill confined to 
the limits of a part of the Italian States, was 
again, upon his death, diffevered from the 
reft of the pofleflions that had been held along 
with it. Lewis II. fucceeded to a powerlefs 
Throne ; and a new kingdom (of Lorraine) 
was created for his younger brother, Lotha- 

(r) Hincmar. Epift. ad Ludov. Balb. ap. Conring. 33.

(d) Pfefftl 1. 59, Putter. 1. 7. Conring. 34. Sigon 
Pe Reg. Ital. L.

: . RIUSs
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Kius. Upon the death of Lewis II. without 
heirs male, Charles the Baldv King.of 
France, fucceeded by eleSlion of the States of 
Italy, if) after a conteft with his nephew, 
Carloman, fon to the King of Germany. 
He dying, another conteft arofe between, his 
fon, Lewis the Stammerer, of France, and 
the fame Carloman, who by this time was 
King of Italy, but not Emperor. Some pre
tend, that the latter was elected into the Im
perial Throne j but dthers again aflert, that 
Lewis was confecrated by the Pope, John 
VIII. at Troyes ; a doubtful and uncertain 
election ! Be this as it may, the Empire was 
next conferred upon Charles the Fat, 
King of Swabia, youngeft fon of Lewis I. 
King of Germany ; and it was the fortune of 
this Prince to reunite in his own perfon al- 
moft the whole of Charlemagne’s domi
nions by fucceffion. After his death, many 
difficulties arifing from the difputed legiti
macy of Charles the Simple, the laft 
branch of the Carlovingians that remained in 
France, Arnolph, a baftard of Carloman, was

(e) Pfeftel. 1. 68. Struvius, upon the authority df the 
Annals of Fulda, afterts that it was by bribery of the Se
nate, which at leaft fhews their power of electing. Omnem 
Sejiatum populi Rom, corrupit, .

ele&ed
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elected King of Germany; but the Kingdom of 
Italy (always hitherto diftindt from the Em
pire) was difputed by Berenger, Duke of 
Milan, and Vido, or Guy, Duke of Spoletto. 
It was pofleffed by both for fome time ; (f) 
but at length Vido overcame his rival, and 
was afterwards elected Emperor of the Ro
mans, crowned by the Pope, and aJJ'ociating 
his fon Lambert in his dignity, the latter 
was alfo crowned. Berenger, flying for 
iffiftance to Arnolph, the latter took that 
opportunity to interfere in the affairs of Italy, 
and marching to Rome, (Guy being by this 
time dead,) was himfelf crowned Emperor, (g) 
and enjoyed the title till his death. Upon 
that event, the Kingdom of Germany went to 
his fon, Lewis III. who died without iflue 
in 911, and with him ended the whole of 
the Carlovingian race in Germany; but the 
Empire feems next to have pafled to Lewis 
of Provence, King of 'Burgundy, who ob- 
Jained it by an election of the Romans ; and 
after him it fell to Berenger, King of Italy, 
the Kingdom of Germany ftill going on in ano
ther line, as will immediately be fhewn.

(/) Baron. Annal. 892. Sigonius. L. 6.
(g) Struv. Corp. &c. 4. 8.

The
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The death of Lewis III. thus left the 
throne of Germany vacant, the nation ftill 
refolving to pafs,by Charles the Simple of 
France, either on account of his illegitimacy, 
or his imbecility; and, in this emergency, 
they proceeded to a fair and free election of 
a Sovereign worthy to reign over them. The 
choice fell on Conrad of Franconia, who 
dying without iffue, they elected Henry the 
Fowler, and after him, his fon, OthoI. or 
the Great, who once more brought back the 
Imperial dignity into the family of Ger
many, and fixed it there for ever.
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That dignity had, in the mean time, been 
reftored to Lambert, the AJJociate of his 
father, Guy, [h) and afterwards was con
ferred, as above-mentioned, upon Lewis of 
Provence. It then continued at the mercy 
of filch of the tyrants of Italy as Could make 
themfelves matters of the Bifhop and Citi
zens of Rome, from whofe choice and con- 
fecration it was ftill fuppofed exclufively to 
arife; and fo various was the fuccefs of thefe 
pretenders, and fo completely had the Kings 
of Germany feemed to have loft fight of this

(h) -Sigon. L. 6.
5 dignity,
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dignity, (fuppofed to, be fo clofely united to 
; them,) (/) that Gibbon has imagined the real 
Weftern Empire to have been actually vacant,

' during a period of feventy-four years. [E) This 
(opinion was founded, no doubt, upon the 
/fame grounds which have drawn an aflertion 
l from Goringim that the Remains of the Rod
man Empire were at this time totally disjoined 
from the kingdom of Germany, and for 
the moft part without an Emperor at their 
head.

All this being underftood, I know not 
from what documents of hiftory many au
thors have chofen to confider all the Rings of 
Germany from the time of Arnolbh, as 
Emperors. We have fhewn that Germany, 
taken by itfelf, was nothing more than a King
dom, and that its Monarchs could only be 
reckoned among the Emperors when they 
were elected to the Imperial Dignity by the 
Romans, and actually crowned at Rome by 
the Pope : yet the whole courfe of Heifs’s 
Hiftory defcribes the German Sovereigns as

(?) Conringius calls Germany, at this time,tc Diftinttam 
et fui Juris Remp. S. 34,

(k) Dec. & Fall. Ch. 49.
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Empferors; under which, therefore, he claffes 
Lewis III. fon to Arnolph, Conrad of 
Franconia, (who had no connection with 
Italy at all,) and Henry the Fowler, father 
of Otho, who was only invited by the Pope ■ 
to take upon him the Imperial Power, but 
never paffed through the forms of election* 
Heifs, however* is riot confident even with 
himfelf; for though he relates, that upon 
the death of Conrad, the Nobles elected 
Henry to the Imperial Crown ; yet he adds 
immediately afterwards* that the Pope offered 
to declare him Emperor of the Romans. (/) 
It is evident, therefore, I think, that he con
founds, and very improperly, the Regal title, 
of Germany with the Imperial one of Rome- 
Puffendorf alfo reckons Lewis III. Con
rad, and Henry, among the Emperors, only 
obferving that the affairs of Germany were in 
fo bad a ftate, that they could not attend to 
Italy. (m) But, according to us, they had no 
right to concern themfelves at all with Italy ; 
and when Puffendorf himfelf comes to Otho, 
he fpeaks of the Empires of Germany and of

(/) Heifs. Hift. de l’Emp. L. 2. C. 2.
(//.') Introd. a l’Hift. Un. 3. 2.

F f Rme
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Rome as'diftmitt* although the: former^ takers 
by itfelf, was never, as we have fhewn, pro
perly to be called an Empire. Dr. Blair, in 
his Chronological Tables, enumerates Lewis* 
Conrad, and Henry, in the lift of the fame 
Monarchs, although with more confiftency, 
and dropping the title of Emperors of the Wejiy 
he here actually calls them Emperors of Ger
many. The author of the Letters on Mo
dern Europe purfues the fame account; and 
laftly, Robertfon, who was led by his fub- 
jedt to the particular inveftigation of this mat
ter, chufes alfo to confider Germany as the 
Empire before Otho, and to rank Henry 
among the Emperors. The firft notice indeed 
which he takes of the Roman Imperial Title y 
commences with the trarifadtion of Otho; 
and from the very fhort account of this re
markable Throne which he gives, it fhould 
feem almoft, that that Monarch had been the 
firft in the world, (and that, without fhew- j 
ing his right,) to receive it. “ Elated with . 
his {Otho s) fuccefs,” fays this celebrated hif- 
torian, “he ajjumed the title ofC^ssAR Au
gustus. A Prince, born in the heart of 
Germany, pretended to be the fucceflor of 
the Emperors of antient Rome, and claim- :

- ed (



eel a right to the fame power and preroga
tives.” '(#)

On the other hand, Gibbon confefles that 
it is the power of cuftom alone which forces 
him to rank Conrad and Henry in the lift of 
Emjperprs ; a title, he obferves, never aflumed 
by thofe Kings of Germany : (0) and Baro- 
niusy SigoniuSy (p) Struviusy and Pfejfe% (^) 
authors of high authority in antiquities which 
came almoft profeffionally before them, aflert 
positively that Lewis of Provence fucceeded 
Arnolph in the Empire, and after him, Be
renger, and Various others of the Italian 
Princes, till the election of Otho. They 
therefore rejedt Lewis III. Conrad, and 
Henry; and Struvius, in particular, makes a 
regular queftion in every one of the fedtions 
concerning them, whether they were Em
perors of Rome, or only Rings 6f Germany ; 
and he decides in favour of the laft. (r)

From
(ft) Robertfon. Ch. y. 1. 209. Surely this muft be 

deemed a very uijfatisfadtory account of a matter fo im«* 
portant.

(<?) Decl. and Fall. Ch. 49. (p) Ut fup*
(g) Dr. Pub. D’AUem. 1. 98. .
(r) Imperator veto ,dki nequit, (Ludroicus III.) dum 

mndum Gtrman'n in hanc dignitatem jura ejftnt, nec Ita- 
Ff 2
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From all this it will appear, that the de
foliation of Emperor of the West, from 
the time of its revival under Charlemagne, 
was in reality a floating title, by no means 
affixed to any particular Kingdom, but liable 
to be given to the Chiefs of any States that 

j could acquire it by eleftion j of courfe, that 
neither France„ nor Germany % Burgundy, nor 
Lombardy, had any exclusive claim, to it, by 
virtue of any fuppofed reprefentation of an 
Empire to which they had long ceafed to be
long, and to which, if they appeared to be 
reunited,' it was. Amply by the adventitious 
circumftance that they were governed by the 
fame Sovereign; in the fame manner as our 
own Kingdom, and the Electorate of, Hano
ver, are governed by one Monarch, without 
coalefcing into one and the fame State. Per

il am poflideret qttam ifto tempore tenebat Ludovicus Bofi- 
nh flitis, et hoc ejefto Berengarhts, nec a Papa effet 
coronatus. Corp. Hill. Germ. 4. 9. Again, after faying 
that the Germans elected Conrad King of Germany, he 
afferts, “ Imperator autem dici, nulla ratione poterit, dum 
K nec Germani adbuc jus haberent in Imperium Romanum 
i* nec ipfe a Romanis vel evocatiis, vel in Imperio fuerit 
“ coronatus.” Id. S. 16. Sa alfo, after examining the 
title of Henry to the Empire, he concludes, “ Fuit igitur 
Henricus, Rex Germani#, non vero Imperator.” Id. 
S. xi.
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haps it may even be fairly fuppofed that, this 
dignity was actually not hereditary in the Corn 
lovingian family; for if it had been fo, the 
defcent would no doubt have been governed 
by fome certain rule: but from the circum- 
ftance, formerly mentioned, that Charle
magne had revived the, old Roman Confti
tution, in ftyling himfelf Conful of Rome, it 
{hould feem that he had not thefe ideas of it 
himfelf; and we may obferve that, invariably, 
in the four inftances recorded, where the fons 
fucceeded immediately to their fathers, they 
had .been previoufly ajfoc'mted in the Empire. 
In all other cafes, the fa£t appears to have 
been, that whoever got firft to Rome, and ac
quired the voices of the Senate, and the Pope, 
was honoured with the contefted title ; and a 
confufion was thus made between the uncles, 
coufins, and nephews of the laft pofteflor; 
between his kinfmen claiming through the 
male, and through the female line. It is pro
bable, therefore, that the fame right which 
could alter the fucceflion by election, could 
have fet afide the whole family; nor is it of 
any confequence that all the Emperors before 
'0THQ,were of thefamilyof Charlemagne* 

F f 3 the
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the power of that Monarch having been fh> 
Vaft, and his pbftbrity fo numerous, that not 
a Throne in 'Europe but was defcended, either 
collaterally'hr ffheally* from his blood.

This thdn being uhderftdod, I fhall now 
proceed to pdint Out hdw and When it was 
that the Germaftic 'Kmgdorhia&& this- celebrated 
Empire, illuftribus even in its remains, came 
to be !really united ; that is*, When they came 
to form one incorporate body, fo as to ’ex
clude all chance that the Imperial Dignity- 
fhould again be bandied abotftfrom Kingdom 
to Kingdom, as had bedn the ‘cafe frofti the 
time of'Lot* aA ms I. tO 'OyMb.; , .

‘It was done by adtual Cbiivonfio'ft betWeen 
the Romans and their Bifhop, Pope Adrian 
III. and the laft mentioned Monarch, who like 
Charlemagne crofted the Alps to deliver the- 
church, and like him reaped-the Kingdom of 
Italy and the imperial Grown for his reward. 
The cruelty and oppreffion of the various, 
tyrants of Italy, had made' focli of its Stat es, 
as avowedly reprefented - the old Weftern 
Empire, eager to fearch for d#iycrers among

the



the moft powerful of the neighbouring 
Princes: and as none during their time could 
be compared to Otho in real ftrength or 
firmnefs of charadter, tbe citizens of Rome 
were, willing to confer upon him their illuftri- 
,ous Sovereignty. Stimulated by this, ancLthp 
Jhopes of the Kingdom of Italy, enjoyed by 
-the tyrant Berenger, the King Qf Germany 
twice paffed the Alps, and having finally over
thrown the power of his opponent, he. w^s 
not only eledted King of Italy, and Emperor
of the Ramans, but it was decreed that thofe ’ 1 , '' ' - . |
.(dignities fliould for ever be annexed to th,e f
Sovereignty of Germany, to ,be enjoyed by | 
whqmever the Nobles of that Kingdom, I 
who had the power of eledtion, fhould chufe I 
to appoint. A remarkable Conftitution! which, 
.however, has continued to this day, and is 
the true foundation of the ftridt incorpora
tion of the German and Roman powers. Ac
cordingly, from this time it was, that the 
Sovereign of Germany r omitting the enumera
tion of his diftindt and various titles, fub- 
fcribed himfelf limply Emperor of the 
Romans ; an alteration which gave birth tp 
the belief, that the dominions governed by the

■ F f a Roman
. ' ' »
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Roman Emperor, muft be the Roman Empire 
itfelf. (x) ‘

But although the two Sovereignties are 
jiow fo clofely united, that the Chief of 
the one, muft necejfarily be the Chief of the 
other at the fame time ; yet even this union 
it fhould feem, is not fo ftridt, but that they 
may be ftill confidered as diftindfc Sovereign
ties. That is, they are not fo blended to
gether as to form but one body, as the King
doms of England and Scotland; which, for 
example, are, as it were, annihilated, and a 
new Kingdom of Great-Britain fubftituted 
in their places. The Empire pf Romey and the

(x) Conringius. 39, Putter B.2. ch. 3. In fixing this 
important tranfa&ion, I have chofen to follow Pfeffel, al
though other Jurifts (as Putter) have afferted, that Otho I. 
only annexed the empire to his fatAily, not to the; Cronin pf 
Germany, and that it was under his grandfon Otho III. 
that this new conftitution was fettled. Putter’s only ac
count, however, is, that it was fo to all appearance. (B. 2. 
ch. 3.) while Pfeffel produces on his fide, the teftimony of 
Lultprand, Bjfliop pf Cremona, (a well known hiftorian, 
and himfelf the Emperor’s Reprefentative at the Council of 
Rome where the bufinefs was fettled*) and the confirmation 
pf Yves de Chartres, and Waltram de Naumbourg, two 
eminent Canonists, who rely upon it in the eleventh cen
tury, as true. Droit Pub, d’Allem, 1. 14$.
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Kingdom of Germany are ftill in exiftence as 
fuch ; long after Otho I. three different 
Crowns were worn by the German Monarch, 
namely, the Imperial, the German, and the^ 
Lombardic; and to this day, his titles are ' 
carefully kept diftindt, he being ftiled pot 
Emperor of Germany as is vulgarly fuppofed,, 
but eledted Roman Emperor, and King of Ger-* 
many, (t) Thus, according to Conringius,u aliud 
“ fit effe Regem Germanise, aliud eledtum 
“ Ccefarem Romani Imperii[u) And with 
this we fhall clofe this complicated fubjedt

The claims to Sovereign Dominion as Em
peror, the detail of which we have been 
giving fo much at length, have however, now 
gradually worn away before the lights of

(t) Dillon’s account of the Ron*. Emp. p, 8. Putter. 
B. 4. Ch. 4. The title pf eledted Emperor was aflumed 
in confequence of a Convention between Maximilian 1. 
and Pope Julius II. The former wifhing to be crowned 
at Rome, 1508, the Pope, who defired not to fee him in 
Italy, declared of his owt> accord that the ceremony fhould 
in future be difpenfed with, provided that Maximilian and 
his fucceflors fhould flyle thehifelyes eleSied Roman Em
perors, which with the reaffumed title of King of Ger
many, lias been the cuftom ever lince, Ib.

(«) Conring. S. 40,
f modem
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modern ages ; and nothing is. now left him 
|:;|but the precedency cfeeforg all European Mo- 
| .narehs, except $hePppe, {w).

• Eyen this alfo has been conftantly contefted 
Ey the Turkifti Emperor, who, probably found
ing his claim upon ftis.fucceflion to the antient 
-Greek Empire, (x) infifts upon an entire 
equality with -the German Sovereign; and 
'this was at laft allowed andrput out .of doubt, 
■by the Treaty, of PaJJarowitz, 1718, and that 
of.Belgrade 1739. (y) ...........
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(zo)3Mackenzie i. Temple’s Mem, 1672. 1679. So late 
however, as the Congrefs of Nimeguen, he pretended to 

Tomething more than the firft place i in the fame rank. At 
that Congrefs the Ambaffadors of all the other ^belligerent 
powers, yielded, according to the cuftom, to Xh&t$4ediators* 
The Emperor’s, however, affe&ed Equality, They alfo 
treated the Ambaffadors of Electors, with the fame honour 
as thofe of crowned heads, with the view, fays Temple, as 
his own fuperiority above them was confeffed, to infer a 
Jike fuperiority over the others—cc for the Emperor pre^. 
a tended to a difference of rank, as well as of place from 
<c all other Monarchs, the laft of which only was alT 
cc lowed.” Ib.

(*) Et Sultani Turdci vane afferent fe effe Succeffore$ 
Conftantini Magni in Imperio Romano. Duck, du Author. 
Jur. Civ. Rom. L. 2. C. 2. 4.

£y) Martens. Precis du Droit des Gens. 1. 160, 161.

Poffibl^
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Poffibly it may at firft appear irrelevant, in a 
treatife which regards a whole Clafs of Nations* 
to have been fo long upon points that -relate 
folely to a particular Kingdom. When how-* 
eVerit-is confidefed, that the precedency -jb£' 
that Kingdom has become part of the Law 
of -Europe, in virtue : of a very remarkable 
fucceffion to a throne with which originally 
it had no connexion ; that this throne itfelf 
had ,i n former times, fent forth other prer 
terifibhs which concerned almoft the whole 
world, and which depended upon a variety of 
minute and curious circumftances, the invefti- 
gation-of which .leads deep into the antiquir 
ties of & particular conftitution; it will-pro-, 
bably lbe deemed even more than pertinent to 
have gone as we have done into the enquiry, 
for it is one of the profeft objedts of this work, 
to endeavour to account for things which have 
been Wholly pafled by, or but llightly men
tioned by thofe other Treatifes on the Law of 
Nations which are now in ufe. (z)

The

(z) Mackenzie, though he wrote exprefely on the preee-^ 
dency of Europe, contents himfelf with faying in general 
terms, that the Emperors of Germany fucceeded to the 
|lo;nan Emperors, without Qiewing how, or taking any

aottee



The next dodtrine concerning precedency, 
as admitted by theNations of Europe, which 

, lihall mention, is that by which all countries 
: under Republican forms.of Government, were 
j held to be inferiour in rank to Monarchies. 
Of all other received maxims, perhaps, this 
was one of the moft unj.uft, and the moft

•notice of the chafm of 300 years between the two, Vattel 
(probably defpifing thefubje#:) when he comes to fpeak of the 
precedency of the Emperor, is far from being ample enough 
or even fatisfa&ory in what he does advance. He fays 
merely, (Dr. des Gens. 2, 3. 40.) that the divifion in the 
houfe of Charlemagne, having given the Empire to the 
eldeft fon, the younger who had France, yielded to him, in 
place, and the more eaftly qu’il rejioit encore dans ce terns 

, la, une idee recente de la Majejle du veritable Empire Ro- 
main : that the fucceffors of the King of France followed 
tl^e cuftom .which they found-eftablifhed, and that they were 
imitated by other Kings. He thus paffes by die whole rife 
and Conftitution of the Imperial Dignity: what was really to 
be underftood of the 5C idee re^ente du veritable Empire” 
(a mode of expreffion which would lead one to fuppofe that 
it was foon afterwards loft $) the circumftance that the King 
of Germany was younger brother to the Emperor after the 
divifion, as well as the King of France, and, above alt, what 
it was moft material to obferve, the Convention between 
Otho I. and the Romans. He afterwards obferves that the 
other crowned heads are not agreed as to rank, and tl^s is 
all which he brings forward concerning a fubje£t of ferious 
importance during thofe times, the law and cuftom of which 
it is our object, as far as we are able, to detail.
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deftitute of reafonable fupport; it being 
fcarcely poflible to conceive, when it is the 
Independence and Sovereign Dignity of a Na
tion which are to be reprefented, what altera
tion' can be produced in them by a difference 
of Conftitution. The Sovereignty of every 
State muft be fomewhere lodged, and quoad 
that Sovereignty, (taken in the abftraft as fuchy 
without reference to its component parts,) it 
matters little, with refpedt to foreign Nations, 
whether it is poffeffed by one man, or by 
many, by hereditary defcent, or by ele£tiom 
And as all. Nations, that are purely, and 
equally Independent and Sovereign, muft be 
equal in rights among one another, and the 
Governments of Nations, whether Monar
chical, or Republican, are their only Repre- 
fentatives ; the common fenfe upon the fub- 
je<ft is, plainly, that the Governments of Na
tions are alfo equal, in refpedt to one another. 
There can therefore, fairly, be no difference in 
point of rank between States, drawn from.the 
nature of their various conftitutions. It has 
been well faid by Grotius, that fo long as a 
people are not abfolutely annihilated or diffi- 
pated, their exteriour duties muft remain the 
fame, in fpite of every change in their Confti-

tution
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ration that can poffibly happen ; and thus tbit 
the debts due by one free nation to another, 
are. not the lefs due, becaufe a King is imppfed 
upon them, {a) But if this is the cafe with 
refpedt to duties, it muft alfo be fo with re* 
fpe£t to rights; and if equality of place, be 
the fight annexed to equality of Indepen* 
dence, an Independent Commonwealth fhould 
be equally high in the fcale of pre-eminence, 
with an independent Monarchy, Out ances
tors however judged otherwife, and in fpite 
of the plain reafon of the cafe, the fa£t is 
certain, that Monarchs claimed, and were al
lowed the precedency before Commonwealths 
in every part of Europe. (6)

That this was the known cuftom, is fufflU 
cient to induce us to record it, and the reafori 
for it may probably be aferihed to two caufes.

I. in all cafes where precedency could come 
into queftion, the conteft could only be con* 
dueled by the executive Governments of the 
people concerned, or their reprefentatives j

(«) D. J. B. et P. 2. 9. 8. 2, 3.
(b) Vattel, 2, 3. 38. Mackenz. 26. Martens Prec. 

du Dr. des Gens. 1. 160.
and
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and men, particularly in times when the true 
principles of Government were ill underftood, 
did not, irt all probability, look farther than 
the perfons of their antagonifts. In this cafe, 
there could be no perfonal Equality between 
a Monarch, poflefiing, perhaps, an undivided 
Sovereignty, and deriving his authority to con
tend, folely from himfelf; and a council of 
men, whofe authority was probably not per
manent, Or dependant upon others, who 
again, perhaps, might look to powers ftill 
farther removed, for the dignity of their 
ftations. In earlier times alfo in Europe, 
Commonwealths were abfolutely new, in com- 
parifon with the antient dignity of King; and 
the directors of Republics, were poffibly ele
vated to their power in the very memory 
of the Sovereigns, to an equality with whom 
they pretended. It was, not therefore fur- 
prifing, though the matter was certainly not 
well underftood, that the opinions of men 
made a diftintftion between them. If 
the conteft was between Ambajfadorst this 
reafoning would be brought into a Ihape 
almoft palpable; for AmbaJJ'adors being fup- 
pofed to represent the very perfon of theirj 

1 employers,'
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employers, (c) the AmbafTador of an Etnpi3 
rory might not unfairly, upon this idea, con
tend for precedency before an Ambaflador* 

j appointed perhaps by a Council or Com- 
j mittee, compofed of private individuals* Upon 
; the fame principle it probably alfo was, that 
j an Elective King* was conlidered for a long 
; time, as inferiour in dignity to one* who de

rived his rank from a long line of anceftry* 
and a throne of old time eftablifhed in his 
family, (d)

II. The reafon for the pre-eminency of 
Monarchies in former times, was drawn, in 
all probability, from the do&rine, not then 
exploded, of the divine right of Kings; 
which, wherever it was allowed; would carry 
it, beyond queftion, from thofe who were 
fuppo|ed to hold their power by a lefs noble 
tenure. It was this alfo, without doubt, that

(c) Thofe who are acquainted with the nature of the 
divilions of the diplomatic chara&er into Ambaflador, En
voys, Refidents, &c. or, as it is arranged, into Minifters of 
the firfl: and fecond order, will eafily underftand this,

(d) Mackenz. Moiloy de Juv. Mar. 99. Winwoocfe 
Memorials, 2. 70.

produced
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produced the difference formerly touched 
■upon, between Kings that were anointed with 
the facred oil, arid thofe who exereifed the func-, 
tions of a Sovereign^ but who were nrit fup- 
pofed to poffefs therii in their full arid undi
Vided fupremacy*

This pteoedericy df Monarch's before Com* 
tnonwealths, has been fo univerfally received 
Iri modefri Europe* that two only of the latter 
have ever been allowed to rank with the 
former* Thefe are the illiiftrious Repub
lics of Venice and Holland,\ the firft of Which* 
however, originally enjoyed this privilege* 
more in virtue; of poffeffing the Kingdom, 
of Cyprus, than on account of its power ox* 
reputation, (e) Even the celebrated Repub
lic of Genoa, whofe riches and fame were 
fuch, as to acquire for her the appellation 
bf w Superba,” Could never attaift to this 
contefted honour. In the war of Candia, fo 
adVerfe to Venice, it offered that rival Com
monwealth conliderable fuccours of men and 
money, for the honour of being treated by. 
her pn terms of Equality, but the offer was

(e) WiCquef. De l’Ambafs. i. 350, Mem. touch, les 
Ambafs. 345. 347.

‘ VoL, II. Gg refufed



450 RANK AN!> CLAIMS OF

refufed with contempt. (/) It is faid alfo t& 
have been ready to advance millions, for the 
priyilege of receiving audience by their Am- 
bafladors at Rome, in the Sala Regia inftead 

j of the “ Sala Ducalisto which the watch- 
{fill rivalry of Venice, proceeding upon the 
known cuftoms of Europe, had always obliged 
the Pope to confine it. (g) At the fame time, 
it fhould feem that even this equality in Venice 
with crowned heads, was in fome meafure 
qualified, fmce the Venetian Ambafladors, 
when order, or proceffion was concerned, took 
rank only next to the Ambafladors of 
kings. (/6)

' Venice was foie in the enjoyment of thefe 
honours among Republics, till the rife of the

(f) Amelot de la Houfs. Hift du Gouv. de VSn. I. 114.
(g) Id. Ib. & Wicquef. I. 230 ’

(!>) Mems. touch, les Ambafs. 345. Vattel. 2,3. 38. At 
the Court of James I. of England, on the occafion of the 
Palatine’s wedding, a conteft concerning an invitation to 

flipper, arifing between the Ambafladors of the Arch Duke 
and the Republic of Venice, the former obferved that his 
mafter would never allow “ fo much as a queftion or 
w thought of a competition between him, a Monarchall 
“ Soveraigne, and a meane Republique, governed by a fet 
“of Burghers,” Finet. Puntillos and Contefts of Fprren 
Ambafs. in England, p. 3.

t Belgian
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Belgian. Commonwealth in the laft century* 
which, having attained to independence and- 
confiderable power, claimed, and acquired the 
fame rank. The claim came on in the fhape,, 
not of pretenfions to rank immediately with 
crowned heads, but limply to be treated as 
the equal of, Venice, which was peremptorily 
infilled upon in: the inltrudtions from the 
Prince of Orange to the Dutch Ambalfadors I 
at Munfter, 1645, and from that time has 
been univerfally allowed. (?) , .

With refped: to other Republics, various 
have been the competitions between them, 
which, as they proceeded upon the fame rea- 
fons as thofe we have already detailed con
cerning precedency in general,' we lhall not 
farther touch upon ; contenting ourfelves with 
referring thofe who may be curious upon a 
fubjed, which is merely curious, to fuch 
authors as have made it more immediately 
their objed to record them. We-cannot how
ever conclude this part of our difeuffion, 
without agreeing in the remarks of Vattel 
upon it, that no real difference ought to 
take place as to rank, between Cammonwealths

(i) Mem. touch, les Ambafs. 524.
■- G*g 2. and
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and Monarchies j and that die diftifl$idi§ 
which has actually been allowed, can only* 
be deemed anujurpatm of the fetter, founded 
ofl the right of the ftrengefb (k) In antient 
times, when the features of Europe Were re- 
verfed, and Commonwealths were the greateffc 
powers known, the Monarchies then in ex- 

Irftende, were confidered as inferiour in dig- 
|nity, and few Roman noblemen, but''Would 
have fptrrned at the idea of entering into the 
balance with the firft Kings of the world* 
Certain at lead it is that this part of the ju- 
rifprudence of the Weltem Nations, even in 
modern times, depended fo much w^on powerf 
that when the faction of CrOmwetl^ had born 
down all that was good and great in the realm 
of England, and had impeded upon if a no
minal ftate of Republicanifns, the power and 
weight of the country obliged all other Hates 
to allow, in matters of punctilio, the full 

i rank and precedency which fhe had before 
| enjoyed. (/) ’

Thefe are the great points which feem 
to have been determined in the ceremo--

(^) Dr. des Gens. 2, 3. 3& , ■
(/) Thurloe’s State Pap. 3, 315. 4. 740. Vatteh

m $9»- . ' ■ ■’.,
• ■ sual
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hial of Europe, concerning the rank an<| 
claims of its various nations. There are 
feveral others, more minute, upon which, 
though of little confequence in themfelves,
I fhall fhortly touch, for the fake of taking in 
every part of the fubje£t.

By thefe it feems to have been fettled, that 
Feudatories fhould yield to States that were 
Paramount, (m) and that Sovereigns of infe- 
liour dignity, (as Dukes) fhould yield to fu- 
periour Sovereigns, who were Kings ) both of 
which deem to be in conformity with com
mon fenfe; that a power though inferiour,| 
(as a Duke or Eledlor) when prefent in proper f 
perfon, fhould take rank of a power which j 
was fuperiour, but prefent only by his repre-f 
Tentative or Ambafladorj a point formerly 
much contefted, and which fo late as the be
ginning of the prefent century, was fuppofed 
to deferve the particular inveftigation of Van 
Bynkerfhoek, who decided in its favour: (» ) 
That the Ele£lprs of the Empire, within its 
precinSis, are equal to crowned heads, (0) and 

(m) Macfcenz. p; 11.

( a) Quae ft:. Jur. Pub. L. 2. C. 9, j

(?) Mem, touch, les Amb. 519.

Og3 m



are every where honoured by them with thp 
appellation of brother. Laftly, that the King 
,of France, before the Reformation, took rank 
of all other European Sovereigns, next to the 

i; Emperor. '
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With refpe£t to this laft, it may be fup- 
pofed that it was a point of fo much nicety, 
as not to pafs off without much conteft; but, 
as far as I have been able to obferve, it was, 

, upon the whole, allowed, upon the authp- 
irity of the Papal regulations; and in all 
ecclefiaftical ceremonies, and at general coun
cils, the place of the. French Amhajjador was 
almoft conftantly, tijl the fixte,enth century, 
allowed to be next in rank to that of the 
Emperor, (/>) At that period, however, upon 
the refighation of the Emperor Charles V. a. 
fierce conteft, almoft immediately enfued for 
the precedency between France and Spain, 
which was not decided till’the laft century, 
when it Teems to have- ended ip favpur of 
France.'

The Spaniards, who till then had never 
difputed the point, were unwilling to part

{j>) Wicquef. L. I. S. 24.
i'"’ - with
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'with the rank which Charles, as Emperor, 
had acquired ; and his fon Philip, forgetting 
that the Sovereign of Spain was no longer on 
the Imperial Throne, infilled with much heat ^ 
upon keeping his pre-eminence. This, how
ever, was vigoroully contefted by France, at' 
Fgnice> where the firft conteft began in 1 ^S. 
The Spanifh Ambaflador, Vargas^ pleaded, 
that thfc rules of precedency muft change with 
the courfe of events; and that his mailer,' 
being the greatejl Monarch of Europe, his 
rank as fuch, ought to be adjudged. But ' 
Noailles, Bilhop oiAcqs^ the French Ambaf- 

' fador, oppofed him with warmth, and the 
Senate decreed that, without entering upon 
the examination of the grandeur of the two 
Kings, they found upon their regifters that < 
France had always been preferred in place to j 
Spain, and they therefore felt obliged Hill to ■ 
decide in her favour, (q) Four years after
wards, the caufe was renewed with augment
ed zeal and heat, at the council of Frent; 
where the chief bufinefs of-Philip, bigot as 
he was, feems to have been to accomplilh this ‘ 
epipty fuperiority. On the other hand, the

(?) DeCallieres, Man, deNegoc. 1.326* 327, . .

; G g 4 French



4|6. RANK iANDvCLAIMS OP. viv '

French, Court gaveperemptory infbu<9|i0n&tt&r‘ 
St. Gelais, their Ambaffadof,, not to yield % 
tittle of the antient prerogative of the hjation j 
and if the final-left alteration in the ceremonial 
was attempted to be mad?> he had pafifcive 
orders* not only to quit, but to proteft againft 

jthe legality-of the Council, and to bring away 
iwith him ail the French prelates. Philip, re
maining firm, would nqt allow his Mbaffa#! 
dor the Caunt de la Lune~ to proceed to 'Trent, 
till his place fhould be fettled, and the Pope in 
vain propofed that he fhould be abfent alto-* 
gather from thofe ceremonies whet'e-cofitpe- 
tition could arife, In the courfe pf the affair* 
difputes rofe fo high, that the Ffericb declared 
they wpnkL even withdraw thehifelves; from 
<jtheir obedience to the fee of Rome, if their 
blace was taken from them; and at length,, 
pfter many indecencies* which even the fanc-< 
tity of divine fervice was not able to reprefs, 
it was agreed, that the French at the Council* 
fhould keep their place* but that the Spaniard 
fhould change his, and be placed j not third in 

. order from the Legate, (who was at the head 
X of the whole,) but on a feat pf eminence*

! pppofite to him. (r)
(r) Wicquef. 24. De Callieres ut Sup.

J ' - ■ ............... J*



-In this conteft, it was difficult to fay, who 
-was the firtt. In another, which arofe imme-* 
diately after at the chapel at Rome, the Spa-* j 
niard was forced to yield, (r.) At the congrefs 
at FervifiSy the French again kept their
ground; .(*) but at London, 1617, Ring James,;, 
whole inclinations were more favourable to ) 
Spain, leems to have preferred the latter. 
The oecafipn of the difpute was trifling, and 
would not be mentioned, were it not for the 
ftrange pretenfion which, it is aflerted, was 
on that occafion fet up by the French. A 
malk being prepared on Twelfth Night, the' 
Spanijh Amhafifadpr was invited, to the exclu*. 
fion pf the French, who was fo impatient of 
the. affront, that he immediately demanded 
an audience, aflerted that his matter had a 
right of priority before any other King, but 
particularly before that of Spain; nay, even 
that if the Spanish Ambaflador had ever here-, 
tofore been prefent at any fuch entertainment 
or folemnity at Court, it was by the French 
AmbaJJ'adors permijiony when either that he 
would not be there, or that he was fent to by 
his Majefty to intreat his abfence, This re~

(s) Wicquef. Ib?
jV) Mem, (je Beljiev, & Sillery. p. 28. '

jprefen«
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prefentation being of no effect, he threatened 
to make proteftation of the wrong done to his~ 
mailer, hnd was actually recalled upon it by 
his Court, (v) Of fuch importance, in the 
minds of our anceftors, was an invitation to 
amafk ! The conteft between the nations was 
.continued at Munjier, where the Ambafladors 

I neyer would fee each other, and where a 
| Congrefs, to put an end to thirty years war, 

had nearly been broken up, becaufe it could 
^ not be fettled which of the two Crowns fhould 

be named firft in the public a£ts. But the 
difpute moft celebrated, and moft ferious in 
its confequences, was at London in 1661; in 
which, though the Spaniard at firft had the 

- advantage, the pride of Lewis XIV. demand* 
ed, and obtained a decifive retribution.

. The Count of Soijfons, who, previous to this 
year, had been, the Ambaflador of France at 
the Englifh Court", had agreed to wave all 
conteft with Spain, by a compromife, that 
neither fhould appear in places where conteft 
would arife. When, however, the Count 
LfEjlrades .arrived,. he had ftri£t orders to 
aflert the French claim ; and, for this - pur-

(v) Finet Puntillos of For, Amb, in Eng. 48,
. p°h
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pofe, forefeeing that things might come to ex
tremity, had taken over with him a number of 
Officers belonging to his own and his fon’s 
regiments, together with fome of the garri- 
fon of Gravelines. He alfo aflembled the 
friends of four Colonels of the Irifh Brigade, 
who happened to be at London; and all 
thefe precautions made the Couft juftly fear
ful that an affray would arife, which might' 
occafion diforders in the city, {u) At this time 
it was the cuftom, upon the public entry of an 
Ambaffador at any Court, for all other Am
bafladors at the fame Court to meet him in 
proceflion j. a kind of foleimnity in which it 
Was neceflary that Place and Order fhould be 
preferved. Upon the entry, therefore, of the 
Venetian Ambafladors, the King defired the 
two rivals not to appear at the ceremony, 
which faved the conteft for that time. But 
each'party being refolute, it could not long 
be prevented. The Spaniard offered Equality, 
obferving, in the pomp of the Spanifh lan
guage, that the two nations ought to divide 
equally the Earth, the Water, and theSun ! (w) 
but the orders of D'EJlrades being peremptory, 
hg refufed it, and infilled on maintaining hi*

(«) Negoc. Q’Eftrades 18. JuilL 1661, .
■ (ie) Id. Ib,

place
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place when opportunity fhould offer. Tha 
Swedifh Ambaflador afterwards mating his 
ontry at the Tower, the Court, on this occa- 
fion, refolved to ftand neuter, and allowed 
the Ambafladors to attend the proceflion in the 
ufual manner, though they furrounded Tower- 
3j|ill with guards, to keep the Englifh from 
taking any part, in cafe the difpute fhoukl 
prove ferious. The Spanifh Ambaflador came 
attended by a train of near fifty perfons. 
armed; the Frenchman with one hundred 
apd fifty; whereof forty were horfe, well 

[appointed, with piftols and carbines. The. 
Trench coach attempting to pafs next to the 
Ring’s, the Spaniards, by fhouts, frightened 
the horfes, and took their place. The French 
jin revenge, “ poured in a volley of {hot upon 
them,’’ and immediately began the action 
during which a Spaniard, provided with an 
inftrument for the purpofe, ham-ftringed the 
French coach-horfes, and the reft making, 
head, the Spanifh coach obtained, and kept 
the place in conteft. In this action eight per-» 
fons were killed, and forty wounded (x) and

* (*) Vide a The Manner of the Encounter between the 
f rench and Spanifh Ambaflaflors^ &c. drawn up for the 
f nglifh Cpurt, by Mr, Evelyn, Biog. Brit. Art. Evelyn;
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Lewis XIV. was not unjuftly offended at fo: 
great an injury to his honour. The event, 
however, was ultimately in his favour; fav 
being now refolved to fettle the point for ever, j 
he threatened war, which the Spaniards not 
being in a condition to maintain, they made 
fatisfa&ion for the affront, by recalling Vat- 
teville, their Ambaflador, and ..making a de-' 
claration at Paris, before the whole Court, 
and all the Foreign Minifters, “ that their1 
“ Ambaflador fhould never after be prefent at 
“ any ceremony where a conteft for prece4 
“ dency could arife between them and the| 
“ French, (y)’* This Convention fatisfied 
Lewis, who aflerted it in all places after
wards, except at Vienna, where the rela- 
tionfhip between the branches of the Aus
trian Family gave the preference to Spain. 
It continued even after it feemed allowed in 
Europe, that all Crowned Heads were equal J 
For when Sir William Temple, the mediator? 
at Nimeguen, propofed fome rules for the ob- 
fervation of the feveral Ambafladors, indica- 
live of equality, the French expreffed their 
acquiefcenee towards all, except the Spa
niards, their rights againft whom having been

(j) Id, lb, & Wicquef. I. 24., , .
fettled
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fettled by Contention, they could not yield/ 
without the exprefs orders of their Maf- 
ter. (2) '

This equality of the Crowned Heads of 
Europe feems, according to the laft-mentioned 
author, to have been firft broached near the 
middle of the laft century, when the great 
Gustavus aflerted to the Due de Gram- 
mont, Ambaflador of France at his Court, 

; that he knew no other diftin&ion among 
| Crowned Heads than what was made by their 
I virtue. An admirable fentiment! and which 

we may fairly allow to have arifen from the 
confcious worth of him who conceived it. 
The pretence, fays ‘Temple, was not much 
difputed with him, in refpedt to the greatnefs 
of his qualities, as well as of his attempts and 
fuccefs; and his example was followed by all 
other Kings. From that time, therefore, al
though the French continued to claim prece
dency next to the Emperor above all other 
Sovereigns, yet it was allowed by none, ex

cept by the Spaniards (a) It is to be obferved
(%) Temple’s Mem. 1672, 1679. ' >

' ' ‘ ' * - 1
(a) Id. Ib, Some countries, however, yield precedency

to others by exprefs treaty* Vide Martens. Precis du Dr. 
des Gens. I. 163, ;

- alfo
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hlfo, that although, us* we - formerly men
tioned, the Grand Signor has been allowed an 
equal place with the Emperor; yet the ap-; 
parent natural confequence of it, namely, his l 
fuperiority over other European States, has 
not followed; fince they affert, and are al
lowed, equality with the Porte, notwithftand- 
ing the Sultan’sequality with one who takes the j 
lead of them. (<£) This feeming inconfiftency 
may be accounted for, partly by the equal 
titles of Emperors, which the French and the 
Englijh have affirmed at Conftantinople; partly 
from the circumftance, that the equality of 
the Turk with the Emperor, was obtained by 
fpecial treaty with him, the rights of other 
Powers undergoing no alteration* '

With refpedt to the place of other Kings 
before this time, an attempt to fettle it would 
be as difficult, as the refult would be unim
portant. I ffiall not, therefore, pretend to 
examine a mattery which, as far as I have 
been able to obferve, was never fairly de
cided; nations for the moft part obtaining 
precedency among one another, as alliances, 
intereft, favour, or relationlhip between their

(b) Martens, I. 160,.
. Sove-It- •» . * * ,,
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©quality, howfever, it is to be remarked, that 
it has never been clearly and folemnly de

I tided that all Crowned Heads are equal, but 
! has crept by health, as it were, into the cere- 
| monial; and the conteft, for the moft part, 
is rather waved than fairly fettled* Thus in 
drawing up Treaties y the conteft concerning 
the right of being firft named, (a mattef 
which formerly gave rife to much difpute,) is 

s now got rid of, rather than fettled, by each 
; party making a copy of the Treaty, in which 
i he preferves all his pretenfions, and the two 
copies are then exchanged, (r)

Thus have we endeavoured to condtift the 
reader through a part of the Law before us, 
which, however trifling it may appear, is as 
difficult to arrange, and productive often of 
as much ferious difquifition as any of the 
points we have before difcufled. From not 
having been well underftood, it was for
merly, as we have feen, pregttant with avail 
number of claims, which powerfully operated 
upon the fituation of Europe# It was fome-

(f) DeCallieres. Man. de Negoc. I. 232. Martens. 
1. 164, 169, 170.- ■

times
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times the occafion of war, and always of dif* 
cuffion i and, therefore, however juftly it 
may be defpifed by fuperiour minds, which 
can foar above the common prejudices of 
humanity, it has the faireft claim to a place in 
this work. At the fame time, I have pur- 
pofely. omitted a great part of that vaft body 
of cafes of nicety and difpute, which fome au
thors have been ftudious to preferve. As 
fads, which let us into a knowledge of our na
ture, it may not be improper to read them; but 
as few of them were determined upon public 

' principles, or known maxims, but leave the 
points in difpute, confidered as public que& 
tions,, fluctuating in uncertainty; I have, for 
the moft part rejected by defign, all thofe 
in which nothing feems to have been deter* 
mined, or determined only pf© hac vice.

THE NATIONS OF EUROPE. 46$

Vol, II. Hh CHAP.



466 FROM THE FlFTEE^H/TCi 

CHAP. XVII.

THE HISTORY OF THE LAW CONTINUED FROM THE 

FIFTEENTH* TO THE SEVENTEENTH CENTURY.

We now refume tfie thread of the hiftory 

which we propofed to examine, and which
the difcuffion of the influence of particular 
circumftances upon the Law before us, had 
caufed us in feme meafure to fufpend. We 
mean now, therefore, to purfue our enquiries 
from the fifteenth century, ('where it will be 
recolle&ed We were left by the ninth chapter,) 
ttr\til we cc/ne to thehirth of thofe VohrnSinous 
mafles of learning which have appeared under 
the title of tht jura Gentrtcm, and td which, 
as far as they relate to the European Law of 
Nations, it would be almoft in vain to attempt 
an addition.

The fixteenth century prefents us with an 
extenfive and important change, not only in 
the affairs, but in the public opinions of Eu
rope. That regular appearance which it 
bore, of one vaft affemblage of States, united 
together under a common fpiritual head, al
lied by the ties of a common Religion, and 
governed, almoft enfirdly, by one/particular

fet
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fet of maxims* Will be found, comparatively* 
to have faded away. And although, with 
refpe£t to the reft of the world, it ftill cont 
tinued to be infulated, as it were* in the pbferv* 
ance of certain .particular laws, yet the. great 
breach in Religion, caufed by the Reforma
tion^ brought along with it a kind of fub'divi*- 
lion of its States, which may be faid in fome 
meafure to have caufed an: alteration in its 
Law of Nations. In a former chapter we 
obferved the great influence upon that Law, 
which was effected by the Fcclejiajlical FJiAr 
blifhments^ and the do&rines of Ghrijiianit% 
as interpreted; by particular mein- The fif
teenth century, however, brought to light, 
land almoft to maturity, tenets of a very 
different nature. The effedts of the pofitions 
of Luther, were by'no means confined to 
mere articles of faith. As they had theolo
gical liberty immediately for their object, fo 
they were intimately allied with political free
dom ; and in the Law of Nations, all that de
ference which had been paid, and all thofe 
privileges which had been allowed to the 
Pope, as the head and father, of the Chriftian 
Republic, were completely annihilated among 
nations adherihg to the Proteftant Faith. 
This, as might be expe&ed, was not wil- 

H h 2 lingly
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lirigly' fubmltted to, either by the Court of 
Rome, or its numerous favourers ; the 
two caufes became public; nations were 
ranged under different ftandards, and mu
tual and fteady oppofition became almoft a 
fundamental article of their public law. It 
muft be obvious, that this would beget the 
greateft innovations in the maxims which had 
hitherto governed them; and, accordingly, 
the pofitions of the European Law of Nations 
came to be ramified into thofe of the 
Roman-Catholic, and thofe of the Protejlant 
States. Each party affected to make the 
Evangelical Doitrines the rule of their na
tional conduct; but fcarcely fo great a differ
ence had exifted formerly between Inf dels and 
Chrijlians, as was now to be found between 
the Chriftians themfelves. The rage which 
had been common againft the ‘Turks, was 
transferred by the Catholics to the Re

formed ; and Excommunications, and Cru- 
fades, were the mildeft means adopted by 
-them to bring them to reafon. The latter, 
finding themfelves thus oppreffed, and almoft 
hunted to death by thofe whom they had con- 
fidered as brothers, had no refource but in an 
union among themfelves ; and caufes for war, 
conduit in its purfuit, behaviour in negotia-

don,



« THE SEVENTEENTH CENTURY. 469

tion, and the conftru&ion of Treaties and 
Alliances, came thus,'evidently, to be both 
modified and enlarged. Two interefts, it is 
well known, were fet up in Europe,- which 
in all the circumftances which could influ
ence the conduct of nations, in their public 
maxims, and even in their formal afts, di
vided its cdftimunities under the names of 
Catholic and Protejlant. Thefe terms exift, 
in all their cogency, to this day; and, as the 
defence of Christianity in general, had 
been formerly the ground-work of the 
fcience of politics, and the faireft legal caufes 
for many remarkable points of conduct both 
in peace and war; fo the extirpation of 
herefy among the Reformed by the Catholicsy 
and, on the other hand, refiftance to the Ca
tholics by the Reformed,, had now become 
points of equal legitimacy among their re- 
fpe&ive claflies of nations.

Hence in almoft all the combinations of 
force which we find going forwards during 
thefixteenth century, (although Catholic and 
Proteftant Nations were certainly often ranged 
together, according as more urgent neceflity 
required,) (d) yet for the moft part the de-

(d) Vide Mem. de Sully. 2, 81, 245. '
. H h 3 fence
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fence of each religion was iaffigned as an effi
cient caufe for very ftridt and extenfive al
liances. Thus, when Queen Elizabeth 
had changed the religion of 'England^ and her 
council hdd determined that excommunica
tions, formerly fo much dreaded, were but as 

a fenfelefs lightening,” (<?) {he found her- 
felf courted by all the Proteffimts of the 
world, and came, not unjuftly, to be con- 
fidered as the head and protedlrefs of that in-, 
tereft. When, therefore, {he aflifted the 
Prince of Conde’s party in France againil the 
Guifes, fhe obferved, that not to do fo, 
would be “ to betray carelefly her own reli- 
* gion, fecurity, and fafety.” She fpoke of 
it as the common caufe ; fhe entertained the 
ftrifteft correfpondence with the numerous 
followers of her faith in Germany; and 
when fhe protected the Dutch againft Phi
lip, fhe refolved “ that it was Chriftian Piety 
“ to relieve the afflicted Netherlanders, Em~ 
“ bracers of the fame Religion ’which ■Jhe pro-

■ ' "

Another
(e) Camden. 16. .

< (/) Id. 61, 64,.H9? 137, 321. See alfo a letter of 
Elizabeth written ifi a very vehement ftrain, to Henry IV. 
uponhis change of religion. Morlante^ that King’s Am- 
baffador, offering* fays Camden* all kindnefs in his Matter’s.

‘ ' behalf
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Another, and more palpable effedt pf this 
divifion of Chriftianity, appears in the reafon- 
ing of the fame Elizabeth againft the re- 
monftrances of Spain, upon the depredations 
of Drake in the South Seas. Mendoza, the 
Spanifh Ambaflador, having complained of 
his failing at all in the Indian ocean, fhe an- 
fwered, that whatever appeared to have been 
taken by robbery, fhould be reftored; but 
that as for commerce in thofe feas, the Spa
niards had prohibited it /“ contrary to the Law

of NationsThat fhe could not perfuade 
herfelf that they pofTefled any juft title by the 
Bifhop of Rome’s donation, in whom fhe. ac
knowledged no prerogative in fuch cafes, fo 
as to lay any tie upon Princes who owed him 
no obedience, or, as it were, to infeoffe the

behalf, fhe being much difquieted in mind, fnatched up her 
pen, and wrote as follows: u Alas ! what deep forrow !

what vehement grief! what fighs have I fplt at my 
w heart for the things which Morlante hath told me 
<c qf! \Vhcreas you do religioufly and folemnly offer 
cc me your friendfhip, J k;now, to my great coft, I have 
*c well deferved it : neither fhould I repent that, had you 
<c not changed your Father. Verily from henceforth, I 
& cannot be your Sifter by the Father !” She concludes, 
w Your Sifter, if it be after oldi manner; as for the new% 
V l hav,e nothing to. do with it” Eliz. Reg. Id. 475, *

_ , H h 4 Spaniard



Spaniard in that new world, (g) The pro- 
te&ion of Drake, in confequence of this rea- 
foning, is well known.

474 FROM THE FIFTEENTH, W

On the other hand, the Papifts wrought 
upon one another by the fame fort of argu
ments ; the glory of God was to be upheld 
by the deftrudtion of heretics, and the bloody 
maxims of intplerancy were every where 
enforced*

v
Of this, many parts of our own hiftory are 

an ample illuftration ; and in particular, when 
the bigotted, or hypocritical Philip II. was 
about to invade England, he was miti
gated, exclufiVe of other re’afons, by fuch 
arguments as thefe. “ That, feeing God had 
“ bleficd him with fuch exceeding great 
“ bleffings and benefits, he in like manner 
“ would perform fomewhat which might be 
M pleafing and acceptable to God. But 
“ nothing could there be more acceptable to 
“God than to propagate and enlarge his 
** church. That the church of God could 
“ not be more glorioufly or meritorioufly 

propagated, than by the eonqueft of Eng- 
w land, and replanting the Catholic Roman

U) W- ?55*
« Religion
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Religion and abolifhing herefy there.” (&) 
So alfo, when Parry and others had under
taken at various times to affaffinate Eliza

beth, and wavered in their undertaking, 
they were confirmed in it, the one by abjolu■* 
tjon from the Pope, the other by Babington, 
who laboured to prove to them, that if ever 
Equity and Juftice could be violated, it was 
to be done for the promotion of the Catholic 
religion. (/) In the fame fpirit, the maffacre 
of St. Bartholomew was called a Remedy by 
De Gondiy the French Ambaffador in Eng
land, ( k) and iu the Bull of excommunication 
againft the Queen, fhe is denominated “ pre- 
“ tended Queen of England, and the fervant 
“of wickednefs.” (/) Trufting to this Bull 
and the efforts of fo powerful a minifter of his 
commands as Philip, the Pope had con
ceived the defign of fetting one of his nephews 
on the throne of Irelandy and exercifed before

{h) Camden, 402.
(/) Camden. 307, 339.

(£) Id. 192. It is fomewhat curious to remark the long 
life of Bigotry. If what the author has been himfelf told 
at Touloufe be true; proceflions of thankfgiving were 
made till within a very few years in that city, in gratitude 
for this remedy of St. Bartholomew’s day.

{1) Camden, 145.
. han4
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hand the rights of 3oyereigntys by creating 
Stuk'efyy the advifer of the. plan, Earl of Wex~ 

ford and Caterloughy Vifcount* Morougb, and 
Baron of Rofs. ( m)

But however divided the Ghrifian States 
may appear to have been among one another, 
they had not loft fight of thofe marked dif- 
tindions which Religion had placed between 
them, and the Infidel followers of Maho
met. The CrufadeSy indeed, had been laid 
afide from impotency, but the Turks were ftill 
confidered as the common enemy; and hence 
when the news of the ifiue of the battle of 
Pavla was communicated to Charles V, 
Jie affeded rather to lament the wound which 
ihad been given to Chrifiendonty by the mis-; 
fortune of one of its braveft Monarchs, than 
$o rejoice at his own fuccefs ; he forbade all 
public feftivities, and pretended to wiih for 
an union with his enemies, in order that 
they might ad with greater energy again 
the common foes of Chriftianity. («)

On the other hand, notwithftanding the 
Treaties which, about this time, as we have;

(m) Camden, 230. ♦ - •
(«) Robertf. Char. V. 2.299. , .

i. feen*
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/

feen, began to be made with the Ottomans j 
thofe fierce barbarians continued to enforce 
their favage maxims againft Europe ; and 
fuch was their contempt, that when the 
French Ambaffador at the Porte communicated 
to the grand Vizir that his Mafter had beaten 
the Spaniards; “ of what importance is it to 
“ me,” replied the Minifter, “ whether the 
<£ Dog worry the Hog, or the Hog the 

Dog.” (o) Their proceedings towards pub-, 
lie Minifters at their Court, were governed 
for a long time by this fpirit; a writer of the 
laft century afferting, what is proved in a 
great variety of cafes, that the reafon why 
Ambafladors from Cbrijlians were allowed to 
refide among them, was, in order to have in 
their pofieffion Hojiages for the performance 
of Treaties, and on whom they might re
venge their infraction, (p) They were the 
more inclined to cpnfider them in this light, 
according to the laft mentioned author, from 
t;he idea which they entertained that Ambaf- 
fadors were always poffeffed of foroe Jecret 
inftruCtions, which it behoved them to know 
before they would tranfaCt bufinefs with them j

(a] Ryeault, (p) Wicquef. De 1’AmbaflT. 1. 486.



but which they never could airmre at, as long 
as they gave into the general maxims of 
Europe concerning their inviolability, {q) 
They feem therefore for a long time to have 
confidered Chrifttan Ambafladors, as liable to 
every the moft capricious exertion of their 
power, and their treatment of thefe privi
leged Minifters, (r) forms a grofs and cruel 
exception to the laws concerning them, which 
as we fhall have occafion to obferve, were re
ceived and aCted upon by all Europe. That 
it arofe chiefly from the fpirit which animated 
the two Religions againft. one another, may 
alfo be fairly fuppofed, becaufe the Alcoran 
enjoins the good treatment of the Elcht\ or 
public Minifters; and in their intercourfe 
with the powers of their own Clafs, the

(q) Mem. touch, les AmbafT. 117. This idea of the 
Turks was founded upon fome intelligence which they 
once received of the Secret Injlruftions of Badevere, Am* 
baflador from Venice, 1536. The Republic had fent him 
to treat of peace, the price of which, in his public inftrac- 
tions, was to be money. He was however fecretly inftrucfed 
to offer three cities in the Morea in cafe money was re- 
fufed. The Porte, having information of this, infilled 
upon feeing the Secret Inftrudjtions, and forced Badovert 
to make peace according to them. Id. Ib.

(r) Vide Wicquef. De PAmb, If 395* Mem. touch, 
lefs AmbafT. 1.1.5, 116,120.
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Turks proceeded differently with relped to 
thofe charaders. {s)

Within this period, among the States of 
Europe, began that remarkable and charac- 
teriftic cuftom, of entertaining Ordinary or 
Rejident Embaffies at one another’s Courts: 
an inftitution peculiar to themfelves, and par
ticularly evincive of thofe many diftindions 
which there are between their Law of Na
tions, and that of other fets of people.

The right of fending Embaffies On extra- 
ordinary occafions, is as old as Society it- 
felf. There are fcarce any cuftoms which 
begin fooner to appear, nor is there a tribe 
of fayages fo low in the fcale of Humanity, as 
not to feel the neceffity of adopting them. It 
may therefore, almoft be faid to amount to a 
natural right; (t) certainly, at leaft, the in- 
tercourfe of mankind would be for ever re
tarded, if the attempts of nations to commu
nicate with one another, were attended even 
with the apprehenfion of infecurity. Hence 
the univerfal opinion concerning the facred-

'(<0 Wicquef. ut fup. (/) SeeVattel, a. 5. 65.
nefs
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tiefs and inviolability of the character of ail 
AmbaJJador, within the territories of thofe to 
whom he is addrefled. Hence alfo, the im- 
polfcbility of refilling fairly to hear, ait leaft, 
any thing by way of propofal, which one State 
may have to communicate to anotheri All 
this, however, does not amount to that right 
or cuftotti, now fo univerfal in Europe, of 
entertaining public Minifters for a regular 
continuance of time at the Court, and in the 
Cabinets, as it were, of each other ; a cirfcum<- 
ftance remarkable in itfelf, and unknown to 
almoft all other nations.

i It is to the'great and peculiar intimacy of 
the European States, arifing from * a vaft 
variety of eaufes, a great part of which we 
have been endeavouring to detail* that this 
particular cuftom miift be chiefly attributed* 
The nations of antiquity knew nothing of it j 
It is equally unknown to the uncivilized, and 
to moft other nations, out of Europe, in 
modern times. The ties of one common 
Religion ; the alfemblage of Princes in one 
grand Council, to protect a common intereft; 
the cuftom by which property and dominion 
could pafs from one people to another by 

. . marriage ;
i



marriage; the common laws of a great feudal 
fyftem ; the general cultivation of Com
merce, for the moft part the growth of Treak 
ties j the nUiilberlefs faditious rights, created 
fey pofitive Convention; and above ail per
haps, the wonderful and jealous attention 
which has for a long time been paid among 
us, to that part of our policy (generally coir- 
fidered as legitimate) which is known by the 
term of the Bdlance of F'diver; all thefe, as 
We have feefi, confpired to render the con-' 
nedions of the European States peculiarly 
clofe and binding.

Few, or none of thefe reafons could apply 
to the atitiehis 'y and the ignorant, or deliberate 
policy of moft of the moderns (other than 
European) make it equally inapplicable to 
them. From the flight view which we took 
of the Law of Nations _ of other clafles of 
people, it was found that there was little 
friendly communication among them; cer
tainly, little Opportunity of cultivating or 
extending among individuals, thofe numerous 
liens which muft naturally be continually 
arifing from the circumftances above men
tioned* The two of thofe circumftances moft 

4 likely
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likely to have exifted elfewhere, namely, 
Commerce, and the Syftem of the Balance of 
Power, were but little known to the politics 
of the Romans, or their neighbours. Thofe 
Giants of their time, defpifed both the one 
and the other; and, what is remarkable, 
their opponents, whether in Afia, Africa, or 
Greece, do not appear to have paid that 
attention to them which they deferred. The 
progrefs of any one power was not forefeen 
fo long before hand, as to render it necefiary 
for them to fettle that combination of alliances 
and interefts, which fo peculiarly diftinguiihed 
the nations of Europe, and which render it 
fcarcely poffible for one to move, without* 
fooner or later involving all the reft. With 
refped to Commerce ; though much cul
tivated for the fake of enjoying the produce 
of the arts, it was but feldom confidered as 
a national fund, or the vehicle of power. 
The Romans notorioufly held it in contempt; 
during the Commonwealth they were not 
known to make one law in its favour ; («) and 
they adually inhibited, afterwards, a com
munication with foreign merchants, left they

(«) Taylor’s Civ. Law, 496.
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$ibuld dHclofetHe fecrets of the imteriour. (w)r 
A policy* in which they have been long Shd- 
ftribtly imitated by the Chinefe. {x) '

,Amohg fuch a people, there could be little 
necelfity fot a handing regular communi
cation ;f their; intercourfe was, temporary, and 
their embaffies confined to extraordinary oetea- 
fions. In Europe* on the contrary,.s hot 
only fovereigns, but even individuals* have long r 
had, fo much, and fuch intimate connection, 
that a conftant cohiihunication of neceffity 
prevails. Almoft all the crowned heads are 
allied in blood, and the politics of various 
Courts are fo interwoven together, , that it has 
become neceflary to hg.ye agents perpetually 
on the fpot.(y) Commerce, in particular, has 
be^n fo eagerly cultivated, that the fubjeCts-of 
one cccunitry nre fpread over the face of anq-

(w) Codex, L. 4*.Tit 63. L. 4*
(x) It is to be hoped, however, that evert our owa 

age may remove the foundation of this remark, and that' 
Pekin may foon fee a refident Englijh Ambaffador.

(y) Mere ciiriofity to know what is going forward, 
witfiout any perfonal buftne'fs to tranfaft, is faid to be a 
reafon which inclines the Venitians to receive thefe £m- 
taffies. Amelot de la Boufs* i, 131,

You IL . I i
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ther, aud-eve^ coiaminiity receives withifl s 
ks pale tte ciiteens of all other communities* 
with frieadftiip and refpe£t. As thefe, how
ever, would be in a fituation peculiarly un
protected if left to themfelves, and occafions 
might perpetually arife in which it would ber 
neeeffary to appeal to the weight and dignity 
©f their own ftates; there was a farther rea- 
fon for eftabliftiing regnlaE and handing em
battles, as the channels of intelligence, and: 
the representatives of power* Henee the rife 
©f Ambaffkdprs in ordinary.

It mull be obvious, however, to the hifto- 
rical reader,, that the growth of thefe reafons 
was flow* Many ©f them have been traced wi
the preceding chapters j the balance of power 
was fearcely thought of, till the contefts for 
Italy arofe between France and Spain in the 
fifteenth century; and the improvements in 
navigation and difeoveries in the Eafl and 
Weft, gave its peculiar fpring to commerce 
about the fame period. The cuftom, therefore, 
we fpeak of, could hardly have been known 
Before, and it is mentioned accordingly by 
Wicquefort7 as commencing not above two

hundred.
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hundred years before the feventeenth cen- 
tilry.^)

Ambafladors in Ordinary have been attri
buted by fome to Ferdinand the Ca
tholic, whofe policy led him to entertain 
them at various courts, as a kind of honoura
ble fpies : (a) by others, with no fmall proba
bility, to ah imitation of the Pope, who had 
long, been in the habit of fending Nuncios- 
to refide at various courts in the fernce of re
ligion* (£) But, whatever was their origin, 
the Jurifts feem to agree that they are not 
of natural right; (c) and, however univer
fal they may fmce have grown, doubts, 
about the period before us, were apparently 
entertained of their Utility, Henry IV. 
of • France, while King of Navarre, enter
tained none at other Courts; and Henry VII. 
“ that wife and politique King,” fays Lord

(%) Wicquefl De PAmb. i. 8, 367, 380,

(a Fred. Marflaar. De Leg. 2. 11. ,
(h) Barbeyrac. Prarfi&d RynJc. De For. beg*
(*) Grot D; J.B. et P. 2/18. 3. 2. Optimo autem jure 

rejici poffunt, que nunc in ufu funt Legationes ajjldua 
quibufquam non fit opus docet mos antiquus, cui Mae igno- 
ratse.'—See alfo Wicquef. 1. 8. 367. 380. Vattel. 2. $. 66#

I i 2 Coke,
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Cdii, “would notin dll his time fuffer Liegcf, 
“ Ambafladours of any foreign King, owPrincb 
“ within his realm, nor he with them; but 
®* upon occalion ufed Ambafladours,” (d) So 
late as 1660, a Meniber of the Polifh Diet 
aflerted, that the Amhaflador of France had 
no caufe of refidence there, and that as he did 
not return home, according to the cuftom of Am- 
baft’adors, he ought to be confidered as a jpy. 
Two years afterwards, the Deputies propofed 
very warmly to fend heme all Ambafladors 
whatfoevet, and to make a law regulating the 
time of their flay; (?) and even the Dutch, 
who, one would imagine, had greater reafon 
than the Polifh nobles for encouraging an in- 
tercourfe with' foreigners, debated in 1651, 
how far this fort of erhbafly was of any ad
vantage to them. (/) The greater part of 
nations, however, have now admitted their 
neceflity ; and though at the commencement 
of the period before us, men had affixed no 
precife ideas to what was conlidered as a

(d) 4th Inftit. 155. Tbey were called Lieger, from 
Legger, or Ledger, (Dutch)’ To remain ina place.

(r) Wicquef. i. §.
(/) Bynkeffh. De. For. Leg. C. r.

novelty,



novelty, and even now the admiflion of 
>fhefeembaflies cannot be demanded as a matter 
of law; yet the cuftom is fo general, and they 
are confidered as fo much of courfe, that the 
friendfhip of'States can hardly be maintained 
without them, Not to fend them therefore 
has been fometimes regarded as an affront, (g)

THE SEVENTEENTH CENTURY. 485

The power, however, of remaining for fp 
long a time together at one Court, gave occa
sion to innumerable opportunities of aCting to 
its prejudice. An Atnbaflador was thus ena- / 
bled to become-acquainted with the characters 
of the men in power, and of the nation at 
at large; he could obferve their refources, their 
objeCts, there factions; he had time to intro
duce himfelf into all their defigns; to tampet 
with their honefty, and thereby, if his mafter,s 
intereft required it, to fhake the very govern- 

f ment itfelf. Many foreign Ambafladors have 
been known to do fo, more particularly at this

. v • ’ - " , , ,
' (^) Hocjie tam^n ita ufurpantur, ut fine iljis, amicitia 
vix ftabilis inter populos diverfosf coli videatur, etfi nec 

: minus ufum habeant exploratorum. Hub. De Ju. Civ.
[ • L. 3. c. 12. See alfo Mem.'touch, les AmbalT. 25. where 

Charles I. of England expreffes his refentment againft th$
I Dutch for not fending a refident Embaffy to his Court. '

Ii 3 ' period
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period of the augmented bufinefs and interefts 
of Europe; means were naturally fought fob 
40 reftft them; and about the middle of the 
fifteenth century, a great and folemn ques
tion was debated concerning the inviolability 
of .Ambafiadors in general, the account of 
Which will form the next objed of Our Specu
lations,

In the year 1567, Lejlie Jiifhop of Rofsy came 
to the Court pf England, ip behalf of his mif- 
jefsthe unfortunate Queen of Scots; who, alT 
though fhe was detained prifoner by the Engr 
lifh? was allowed to fend him, to plead hefore 
the Commiffioners appointed to examine into 
Jier capfe, Nothing was determined by the 
commiffipn; [h] hut Lejlie continued at Court, 
and exercifed the office of Ambaflador of 
Mary for the fpace of one year, when, be
ing concerned in raifmg a rebellion againft the 
Englifh ’Government, he was cqmmited to the 
cuftody of the Bishop of London. From this 
he was foon liberated, and returning to his 
fUndion of ^mhaflador, continued topreferve 
ft pear, two years longer. At that time, being

(k) Camden 113.

/ , deeded
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Ketedted in the attempt to raife a ferious con
spiracy in favour of Mary againft Eliza
beth, he was once more committed ; and 
the following queftions concerning him, as ap
pears from Lord Burleigh’s State Papers, were 
propounded to David Lewis, Valentine Dale, 
William Drury, William Aubrey, and Henry 
Jones, learned civil lawyers.

I. “ Whither an Embaflador procuring an 
" infurredtion or rebellion in the Prince’s 
“ cowntrey, towarde whome he is Embaf- 
** fador, is to enjoye the priviledge of ati 
“ Embaflador?”

II. w Whither he may not, ’Jure Gentium 
“ et Civili Romanorum, be poniftied as -sin 
ie enemy, traitor, or confpirator, ageinft 
“ that Prince, notwithftandinge he be an Em- 
*{ baflador ?”

To thefe two queftions they anfwered; 
“ Touchinge thefe two queftions, we are of 
** opynnyon^ that an Embaflador procuringe

an infurredtion, or rebellion, in the Prince’s 
w cowntreytowards whome he is Embaflador, 
** ought not, Jure Gentium, et Civili Ro» 
“ manorum, to enjoye the privileges, other- 

I i 4 wife
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44 wife dew to ad Embaflador; but that he 
44 maye, notwithftandinge, „be . ponilhed for 
44 the fame.”

III. *4 Whither, if the Prince be depofed by
44 the comen Audhoritie of the Realme, 
“ and an other elpded and invefted of that 
44 Crowne; the Solicitor, or Doer of his 
“ caufes, and for his ayde, (although the 
44 other Pry nee do fuffer fuch one to be in his 
“ Realme) is to be accompted an Embaflador, 
44 or to enjoy the priyilege of an Embaf- 
* fa^lor ?” . ’ ' ‘ x ' ,

To this they anfwered “ We doe thinke, 
14 that the Sollieitor of a Prince lawfully de-? 
44 pofed, and an other beinge invefted in his 
44 place, cannot have the privilege of an Em- 
44 baflador, for that none but Prynces, and 
44 fuch other as have Soverayntye, may have 
44 Embafladors.” *

IV. “ Whither aPrynce, comynge into an 
44 other Realme, and remayning there under 
44 cuftodye and garde, ought, or may have 
f* there his ^ollicitor of his caufes, & yf he

. * |»aye|
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* have, whither he is to be counted an Em-* 
“ baflador?’* : '

** " V ' >l
To this they anfwered, “ We doe thinke 
that a Pry nee comynge into an other 
Prynce’s Realm, and beinge there under 

“ garde, and cuftodye, and remayninge ftill a 
“ Prynce, may have a Solicitor there; but 
“ whither he be to be accompted an EmbaC. 
“ fador, that dependeth on the nature of his 
** comyflion.”

V. “ Whither if fuch a Solicitor be fo ap- 
“ pointed by. a Prynce fo flyenge, or comynge 
^ into an other Prynce’s Realm; if the Prynce 
“ in whofe Realm, the Prynce fo in Garde, 
“ and his Solicitor is, fliall denownce, or caufe 
“ to be denownced, to fuch a Solicitor, or to 
“ fuch a Prynce under cuftodie, that his faid 
“ Sollicitor fliall hereafter be taken for no 
“ Embaflador; whither then fuch Sollicitor or 
“ Agent can juftly clay me the priyiledge of 

Embafladoy ?”

To this they anfwered, “ We doe thinck? 
l‘ that the Prynce to whom, any perfon is fent 
V iu meffage 9f Embaflador, may for caufes

“ forbidcj



** forbidd him to enter into his lands, “or, 
“ when he hath receyved him, ■ COmaunde 
“ him to departe; yet fo long as he doth n> 
** mayne in the Realms* and not excede the 
*5 bounds of fin Embaffador, he may clayme his 
“ privilege as Embaflador, or Sollicitor, 
¥ according to the qualitie of his comifliOn.”
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VI. “ Whither, if an Embaflador be con
federacy, or be ayder, or comforter of any 

“ traytor, knowinge his treafon towarde that 
“ Prynce, towarde whome, and in whofe 
“ Realme he pretendeth to be Embaflador j yS 
44 not punifhable by the Prynce in whofe 
“ Realme and ageinft whom fuch treafon 

is committed, or confederacy for treafon 
** confpired ?”

And to this they anfwered,14 We doe thincke 
44 that an Embaflador aydinge and comfortingc 
u any traytor in his treafon towarde the 

Prynce with whom he pretendeth to be 
44 Embaflador in his Realme, knowinge the 
,4 fame treafon is punifhable by the fame 
“ Prynce ageinft whome fuche treafon is cq- 
44 mytted.” (hh) '

(kb) §ee Burleigh’s State Papers, by Murden. 18.'
Thefe

/
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Thefe anfwers of the Civilians were fup- 
pofed to be fo decifive in favour of the inten
tions of the Court^that the Bifhop was fent 
for from his confinement in the Ifle of* Ely, 
and after being fharply rebuked, was told he 
fhould no longer be confidered as an Ambaf- 
fador, but feverely punifhed as one Who well 
deferved it, He, however, anfwered with 
much firmnefs and apparent knowledge of the 
law of nations, that he was the Ambaffador of 
an abfolute Queen, and of one who was un- 
juftly depofed, and had, according to his 
duty, carefully endeavoured to effectuate the 
delivery of his Princefs, and the fafety of bpth 
kingdoms, That he came into England\ with 
the full authority of an Ambaffador, upon 
public ‘warrandife, or fafe conduct, which he 
had produced ; and that the facred privileges of 
Ambaffadors were by no means to be violated; 
Burleigh in return, obferved that no privilege 
or public warrandife could proteCt Ambaffadors 
that offend againft the public Majefty of a 
Prince, but they are liable to penal aSlions for 
the fame ; ,otherwife lewed Ambaffadors might 
attempt the life of princes without any pu- 
nifhment. The Bifhop perfifted in his pofi- 
fions? and maintained that the privileges of

Ambaffadors
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Ambafladors had never been violated viaJuris 
fed via, faSti, not by regular forin oF trial, blit 
by violence. (?) This boldnefs, or the true 
view which he feems to have taken of this 
nice fubjedt, appears fo far to have weighed 
with the Minifters of Eliz abeth, that they 
did not dare to put him to death, with the 
Duke of Norfolk and other confpitators, but 
after detaining him for fome time in prifon, 
banifhed him the country in 1573.

This curious cafe was ever afterwards the 
ground work of much difquifition in the law 
pf nations. The opinions of the five Civilians 
above recited, did not long continue to be 
orthodox; and however fome fages of the 
law of England may have formerly determined 
for that particular country, the beft profeffors 
of the Law of Nations haye held, that what* 
ever crime an Ambaffador may commit, whe
ther againft the pofitive municipal law of the 
land where they refide, or againft the general 
law of nature, though it may be right to treat 
them as an enemy,, thatis, as if they were in 
Open hoftility, yet neither ought more vio-

(z) Camden 169. , ..

Jenee
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,«nce to be fhewn than the neceffity of felf- 
defehce exadly requires, nor can they ever 
be made fubjed to any fort of judicial procefa 
whatever.

As this may appear extraordinary to the 
bulk of thofe who have not taken a view of 
the opinions on the matter, and to many who 
have even turned their minds to thefe points ; 
it will be neceffary, perhaps, to take it up as 
high as we are able, and to go through the 
whole fubjed of inviolability in general. We. 
may then examine the authorities on this par
ticular queftion, by which it will appear how 
far this opinion is made to extend, the doubts 
that were formerly entertained upon it, the 
$afes that have adually happened, and the 
amount of what has adually been determined 
by thofe cafes.

With refped to the general point of invio
lability, it may be neceffary to premife that it 
admits of two divifions, I. as it merely con
cerns the fuperiour protedion and privileges 
which Ambaffadors have been allowed to 
enjoy. II. as it carries along with it, an 
exemption from the civil and criminal jurif-

, didionf 1 '
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didtion of the country where tlfey refide, aft 
which we have feen, was pofitively afferted by 
the Bijhop oi Rofs.

As to the firft point, there has been at all 
times thrown about the perfon of an Ambaffa
dor, a certain facrednefs which feems to have 
been generally allowed by every nation ca
pable of fending or receiving one ; and it i$' 
to be deduced as a natural conference of 
that neceffity which induces men to receive 
embaffies at all. For it is one of the firft laws of 
mankind that they ihould feek an intercourfe 
with one another; their love of fociety and 
their mutual wants demand' and infift upon 
it. But if they have a right to the end,, 
they have alfo a right to the means, and 
every neceffary immunity to thofe perfons 
who are chofen as the inftruments of commu
nication, muff be a natural confequence of 
the confent to encourage that communica
tion. But this immunity will, for the moft; 
part, amount to protection far greater than 
that enjoyed by the common fubjedts of the 
ftate. An Ambaffador neither knows, not 
fubmits to the laws of the country to which 
he is fent; he goes not on his own account,
, 5 0Q
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Oti private bufineis, or: private pleafure; but 
as the reprefentative of another j as the pre- 
lentation of the dignity, privileges, power,., 
and rights which others would enjoy, had they 
continued within their own precin£ts. And 
thus, by confeat, and a fenfe of mutual ad
vantage, be is allowed ,to reprefent and per- 
fonily, if I may fp call it, all thefe high pri
vileges in the very bofom of another com
munity, for the fal?e of tranfading better the 
Whole bufinefs of the world. But this, as i^ 
obvious* could never be, if fuch a reprefen
tative were to be; copfidered, as no other than 
a common fubje^k of the land to which he is 
fent; as one, merely enjoying the proteftion. 
of fuch laws as prevail, which in many cafes: 
may be no protection at. all. Hence, the pe
culiar facrednefs which the laws of the world 
have thrown about the perfpps of Ambaffa- 
dprs; and the indulgencies above all other 
mpn, within the fame community, which, 
from the moft antient times, they have been 
fuffered to enjoy.

■ i ■ 1 '

Of this we have examples in the oldeft 
hiftories, and in almoft all codes of law ; and 
among the reft, an eminent one in thejewifh

ftory.
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ftory, where David's, meflengers to Hanan, 
King of the Ammonites-, being treated with 
contempt and infulted by that prince, whom 
they were fent to confole on the lofs of 
his father, it was the caitfe of dreadful war 
between the nations, in which feven and 
forty thoufand of the Ammonites were de- 
firoyed. (i) So alfo the great rage expreffed 
by Xerxes againft Athens, which ended in the 
entire deftrudtion of that city in the Perfian 
invafion, was faid to be owing to their vio- 

Jence towards his Ambafladors though corn
ing with an hoftile meffage. The fack of 
Rome by Brennus; of Corinth by the Romansi 
and of Philomela by Frederick Barba- 
rossa in the thirteenth century,, was the 
confequence of the fame fort of conduct* 
Hence, alfo, thofe various marked paffages in 
the Digejl, and the works of different Roman 
lawyers, which all tend, in the moft explicit 
terms, to enforce this neceffary doctrine. 
The Arabians, the Chinefe,' the Indians, and 
the Mexicans, are all found to unite in it, (/) 
nor is there fcarce a point in morality more 
generally received j the exceptions to it being

(£) i Chronicles, chap. 19. (/) See Vattel, a. 284. ,
few
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few ift number, and chiefly to be found among 
the Turks, upon the reafon for which we have 
already obferved.

The cafes aire indeed innumerable,. iii 
which the fecurity of public Mimfters is per 
culiarly provided for above other men, ap’d 
the rule feems to.be, that every privilege 
Should be beftowed upon them, the want of 
which would, interfere with the purpofes of 
the Embajfy. (m) Thus, it feems univer- 
Verfally agreed, that a public Minifter and his 
Suite, fliall always be exempt from every fort 
of law procefs in the nature of a civil action, 
from the juft fear that their being liable to 
be fo called upon, might perpetually engage 
their attention from matters of higher import 
to their nation. Nor is this the injuft ice, 
which at firft it may be imagined, to the fub- 

! jedts of the country where they refide; fince^
| as their privileges in this refpedt are known, 
i is at their own peril that any one puts a con-
Ifid^nce in them, («) ,

So univerfal is this exemption among the 
JLuropean States, that where a particular con-

(m) Bynkerfh. De For. Leg. c. 6. ~
I (») Vide Grot. D. J. B. et P. 2. iS. 9, iq.

Yol. IL K k ftitutiou



ftitution does not allow the Prince a difere- 
tionary power in thefe matters, the laws have 
generally taken it into their confideration, 
and brought the country to a level with the 
univerfal Law of Nations upon the point. 
Thus, it being found in England in the be
ginning of this century, that there was no 
legal punilhment for thofe who violated the 
privileges of an Ambaffador; the yth of Ann. 
c. 12. was pafled, by which the matter was 
put out of doubt; and whoever now dares 
to fue out any procefs againft any public Mi
nifter, or his domeftics, are deprived of their 
trial by jury, and if convicted of the fame 
by the oath of one or more witnefles, be
fore the Lord Chancellor, and" the two Chief 
Juftices, or any two of them, “ they are to 
<£ be deemed violators of the Law of Nations, 
“ and difturbers of the public repofe, and to 

fuffer fuch pains and penalties and corporal 
w punilhment, as the faid Lord Chancellor 
“ and Chief Juftices or any two of them fhall 
“ judge fit to be impofed and inflicted.” Thus 
thefe magiftrates, according to Blackftone, 
have an unlimited power to proportion the 
punilhment with the crime, (o)

( o) Commentaries, 4. 71,
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The qccafion of the Statute was the well■ • • ' « t- . < ' '
known varreft of the Ruffian Ambaflador on 
the 21 ft July 1708, who being upon the eve 
of his departure, and indebted to Thomas 
Morton, a laceman, and various other trades
men, they refolyed to arreft him according 
to the ordinary forins of law. This was done 
with fpme circumftances of aggravation, for 
the. Ambaflador, thinking himfelf attacked by 
Ruffians, defended himfelf, but was over
powered, and ill ufed by the Bailiffs, wha 
carried him to a fpunging-houfe, where he 
was detained till the Earl of Feverffiam bailed 
him. He immediately complained to the 
Queen of this violation of the haw of Nations,zxA. 
the Count de Gallas and the Baron Spanheim, 
Ambafladors of Sweden* and PruJJia, together 
with Several other foreign Minifters, joined in 
the complaint. The Queen was indignant at 
the affront^ and Morton, the attorney, and all 
who were concerned in the arreft, to the 
number of feventeen, were committed to 
cuftody, and ordered to be profecuted with 
the utmoft Severity of the law. Moft of them 
were brought to trial, on an information of 
the Attorney General, and were found guilty 
of the faffs, tnough the queftion, how far 

K k 2 ' thofe
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thofe fads were criminal, was referved to te 
argued before the Judges • which queftion 
was never determined, [p) Mr. Boyle, the 
Secretary of State, writing to the Ambaflador, 
fpeaks of the attempt as “ defperate and dif
* mal,” and the Privy Council Were feveral 
times fummoned to confider of his fatif- 
fadion. (§-) As far as punifhment, however, 
was concerned, none could be obtained, and 
the affronted Minifter was forced to be con
tent with his liberty, the reimburfement of 
his expences, and the enadion of a law, by 
which the above-mentioned provifions were 
made in future, (r) The preamble, however, 
having merely obferved, that the Mufcovite 
Ambaflador had been taken otft of his coach 
by violence, in contempt of the protedion 
granted by her Majefty, ’without taking notice 
of the breach of the Law of Nations, “ which is

(p) Black. Comment, i» 255,'
(?) Tindal. Contimof Rap, 4. 103, fob

(r) Mr. Jddtfon, writing on this fubjedt to Lord Man*- 
chefter at Venice, obferves, u Your Lordfhip knows that 

& the privileges of Ambaffadors are under very little re* 
u gulation in England* and I believe that a bill will be 
u promoted in the next parliament for fettirig them upon a* 
w certain foot, &c, &g/> Cole’s Stat/Pap. 546, 1

- ftfperic$



THE. SEVENTEENTH CENTURY. |ox

fuperior and antecedent to all municipal laws 
the foreign Minifters in London met again 
together, and procured the addition of thefe, 
words, “ Contrary to the Law of Nations 
“ and in prejudice of the rights and privi- 
“ leges which Ambaffadors, and other public 
“ Minifters, authorifed and received as fuch, 
“ have at all times been thereby poffeffed of, 
“ and which ought to be kept facred and in- 
“ violable.” (s) With this A£t of Parlia
ment elegantly engroffed, and an apology for 
not being able to punilh the perfons of thofe 
who had affronted his Minifter, the Czar, 

who at firft infilled upon their deaths, was at 
length induced to be content; and thus ended 
this delicate affair. We may obferve upon it, 
however, that although it was thought ne- 
ceffary to qualh the proceedings againft the 
Mufcovite by this exprefs act, yet nothing 
was abfolutely decided upon the old law of 
the land, as it might be fuppofed to relate to 
the validity pf a procefs againft an Ambafla
dor, All that was fettled with certainty, was 
the impoflibility to punilh thofe perfons who 
made the arreft, and the nullity of fuch arrefis 
in future. No precedent had been known by 
which fuch detentions had been authorifed, or

. (*) Tindal, 4. 118. N
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even attempted ; arid a queftion therefore may 
not unfairly be raifed? how far the law of 
England, even before ‘this time, ever per
mitted what it calls in the Statute, “ a Viola- 
u tion of the Law of Nations.” Comyns, 
though he mentions not the puniftiment of 
their infraction, yet feems to hold that all 
procefs againft Ambaffadors was void, even 
before the 7th Ann ; fince in laying down the 
law of Ambafladors, he quotes the opinion of 
Grotius, concerning their immunity, before he 
comes to mention the ftatute. (t) And it is 
therefore not improbable, that Ke thought 
that opinion was a part of the common law 
of England,, although much elucidated and 
ftrengthened by the ftatute. Blackjione af- 
ferts in terms, that the common law of En
gland recognizes the rights of Ambafladors in 
their full extent, by immediately flopping all 
legal procefs, fued out through the ignorance 
or rafhnefs of individuals, which may intrench 
upon the immunities of a foreign Minifter, or 
any of his train ; “ the more effectually to en- 
“ force which,” he continues, “ when violated 
“ through wantonnefs or infolence, it is de- 

dared by the ftatute 7th Ann, &c. &c.”
(/) Comyns Dig. Art, Amb. B,
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Hence it fhouldappear, thatin his opinion, 
the ftatute did'not create any new law, except 
as far as the punifhment of the perfons violat
ing the Law of Nations was, concerned; and 
that the reft was merely declaratory of what 
the common law had always been. («) Which
ever way this may be, in other times, proba
bly, the violators of the law would have been 
feverely punifhed, even without fuch a ftatute, 
as may be collected from the following cafe. 
In the year 1627, one Philip Weifeman, a 
German, who was a kind of Purveyor to 
foreigners in England, having bargained to 
defray the Ambaflador of Denmark’s expences 
at a certain rate from Paris to London, made 
fome unreafonable demand upon him on his 
arrival at the latter place, and that, fays Finett 
“ with much touch to his honour.” The 
Ambaflador complained to the Lord Cham
berlain, who acquainting the King, order was 
made for the Lord Prefident of the Council, 
the Lord Chamberlain, and the Vice Cham
berlain to “ hear and. determine'’ the bufinefs. 
The caufe was examined, and the following 
record and fentence was the confequence.

(u) Comment. 4. 70.

, K k 4 * Henry,
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u Henry, Earle of Manchefter, Prefident of* 
u the Privy Councill of his Majefty of Great 
“ Britain,; Philip, Earl of Montgomery, Great 
“ Chamberlaine, and of the Councill of State; 
“ to his faid Majefty, being Commiflioners 
“ and Deputies for his faid Majefty to heare 
“ the proteftation which the Lord Rofenbrancky 
** Ambaflador Extraordinary to his Majefty of 
“ Denmark, fhall make aganft Phillip Weifeman^ 
“ for certaine injuries and calumnies which he 
“ fhould fpeak and write againft his perfon, ip 
<l prejudice of the honour of the King his 
“ matter, and of his own particular reputa- 
“ tion; having by exprefs commandment from,

his Majeftie adjourned, and examined the; 
“ forefaid Phillip Weifeman, and having un-< 
♦*' derftood at the fame time, by confrontation, 
“ fome of the domeftiques of the faid Lord 
w Ambaflador, and others; as alfo examined 
“ his letter to the faid Lord Ambaflador : we 
ft findethat the faid Phillip, without any reafon, 
u or caufe, having received more monies than 
“ were agreed upon, according to his own con- 

«** feflion, hath inalicioufly and impudently, 
“ blazed abroad, fuch words and \yritings, 
“ without having regard to the honour of the 
“ perfon whom he prejents,, or to his own par

' 4 “ ticular
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t? ticular qualityX Therefore yfe have iftop, 
f‘ dered that he be put in fafe cuftodyy until! 
ft he give^ fatisfa&ion to the forefaid Ambaf- 
ft fador, if he thinks it not fit to, firing hint he
ft fore the King his mpflerto be punijhed ac- 
ft cording to his demerit. In faith whereof we 
ft figne this prefent inftrument this 14th of 
ft April 1627, Manchefer —7 Montgomery—’^ 
ft Carletonf '

“ The fellow,” continues Finet, “ perfiftiug 
ftuborne and moft averfe from fubmifiioh, was 
after four or five days reftraint in the houfe of 
a meifenger, delivered by a warrant from the 
Lord Prefident, and the Lord Chamberlaine, 
from the Meflenger’s hands to the Ambafla- 
dor’s ; who, caufeing him to be imprifoned in 
the counter, by virtue of the faid warrant, 
’which gave him power to difpofe of him, he was 
Upon the point of being fent to Hamburgh but 
bis ftomach leffening, and his fubmiffion made, 
with acknowledgment of his guilt, both by 
Word, arid writing, he was at lafi fet at 
liberty.” {x) And here we {hall clofe what 
We have to fay concerning the exemption of

(x) Finet. Puntillos of For. Amb. in Eng. 204.

Ambafiadprs



Ambaffadors from theaw/jurifdi&ionof the 
country where they refide.

Concerning their exemption from the cri
minal jurisdiction, in cafe they violate either 
the pofitive laws of the land, or the general 
law of nature, much more is to be obferved ; 
nor is there perhaps a fubjeCt of greater 
nicety, within the whole fcope of the law 
before us.

Certainly it may at firft ftartle us, to think 
that a human creature, a foreigner, a bad man, 
or a fool, fliall have it in his power to come 
into our country, and be guilty of riot and 
diforder, raife rebellion,, or commit murder, 
and fhall afterward fet the arm of the law at 
defiance, merely becaufe he is cloathed with a 
reprefentative capacity. It can never, it fhould 
feem, be intended, by the cuftom of nations, 
that inviolability Ihould extend fo far; for in 
that cafe it would indeed be in the power of 
lewd Ambaffadors, according to Lord Bur
leigh’s expreffion, (y) to attempt the life of 
Princes, and to plead privilege from punifli- 
ment. But neither the one nor the other is

$66 F FOM THE FIFTEENTH, TO'
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the intention of the Law of Nations, as we 
lhall prefently fee. .

The whole reafoning.upon this fubjeQ: may 
receive much light from the general, doctrine 
of inviolability, which may be reduced ihordy 
to this j that although one of the hrft prin
ciples concerning civil fociety is, that every 
creature, within the pale of a community, 
fhould, for the fake of the common good, 
be amenable to its laws; yet that for the 
fake of the. fame common good, cafes 
may and muft arife, which may form an 
exception to the general rule, and it may 
therefore fometimes be permitted, that either 
one man, or an order of men, may be deemed 
abfolutely exempt from all jurifdiftion what- 
foever, either for ever, or durante officio^ ac^ 
cording to the different forms of the confti- 
tution.

This is eminently proved by the nature of 
the place of a Sovereign ; the inviolability of 
which is a part of its very being. By the 
place of a Sovereign, I mean riot any par
ticular form of power, or any particular di- 
vifion of it. I mean not a King, an Oligar
chy or a Democratic Council, or a mixture 

i of
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pf all three. I mean, fimply, that power in 
a State, which, according tp the fhape of its 
conftitution, is, while it lafts, Supreme, 
It is evident that fuch a power muft be in
violable, or there would be a contradidtion 
pf terms j and not only this, but a poffibility, 
every moment, of deftroying, not merely the 
•Government, but the Conftitution; for no 
Conftitution can contain a prpvifipn for its 
own deftrudtion.

To be a little more particular on this fub- 
jedt, let us fuppofe the cafe of a Public Func
tionary^ invefted with the fupreme executive 
power of a State, without appeal. .It is clear 
that he muft be inviolable, whatever breaches 
pf the law he may commit; for if he is not 
fo, he is liable to be tried fomewhere, and 
that power which tries him muft itfelf be 
fupreme above him ; but he himfelf was fup- 
pofed to be fupreme, and the two are totally 
incompatible, It is very true that there are 
FunSlionaries who may be, and have been, 
made, amenable to particular tribunals in the 
State; but fuch Fundtionaries are evidently 
not Sovereigns in the pure fenfe of the word; 
and any objedtions therefore, founded Upon

this
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this, tan have no force. It is alfo very true, 
that the Conftitution may be fuch as £0 veft 
the Sovereign power in the fame hands, only 
for a certain time ; in which cafe the Func
tionary may be tried for mifcondudt, after hi 
has laid down his office j and this is the only 
remedy which a people can legitimately and 
formally have againft a tyrannical ruler. But 
neither can this apply to thofe Sovereigns 
that are hereditary ; nor does it at all impugn 
the idea of inviolability durante officio: - For 
Could either the hereditary, or the temporary 
Sovereign, be deprived of his power, dUranti 
officio, and then made anfwerable ; the whole 
abfurdity and incompatibility of the two ideas 
would revive ; the Sovereignty, it is' evident, 
Would no longer exift; that power which 
could have the right to deprive the Func
tionary of his ftation, (let his crimes be what 
they would) being plainly above him,-

This dodtrine will pervade every part of 
the fubjedt, and every cafe that can poffibly 
be fuppofed; nor is there any refinement, nor 
any invention which can get rid of it. It is 
a radical defedt, if you will, incident to every 
-fcheme of Government,- but it is a defedt

which
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which, it furpaffes the limits of human un- 
derftanding to cure.

Under our own Conftitution we have 
lecured ourfelves from any legal pretence in 
the Sovereign, to rife above the lawsj not 
only by the implied dodtrine of a compadt 
between, the King and the People, but by an 
adfcual compadt, entered into and confirmed 
by a pofitbe oath, to execute the laws. Now 
let us -fuppofe, what is not the cafe, that it 
was allowable for the State to remove him 
from the throne, in cafe he broke his oath ; 
ftill it would be impoflible to eredt any Judge 
of the qafe wherein he had done fo, without 
annihilating the idea of his independent Sove
reignty. For the Judge, fo conftituted, would 
be more fovereign than the Sovereign, which 
is abfurd; or if, for the fake of getting rid 
of the contradidtion 'of terms, we fay that he 
would be more fovereign than the Funcm 
tionary; he would’ himfelf be the Sovereign 
of the land ; he would control the controller; 
he would be the foie judge df the cafe when 
the King had broken his oath, and he could 
abufe that power at pleafure, fince no check 
over him could be fuppofed, without be- 

■ ginning



gihMttg iagairf'- th^ fame chaim of difficulty, 
arid ending again exa&ly where we'had
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Th& French, in their c&nftitutiOn of 1791, 
in which there is. fo much to praife arid to con
demn', endeavoured to fix a cafe of this kind,? 
in which the attempts of an hereditary Sove
reign might be legally punifhed by dethrone
ment. They enadted, “ That if the King 
“ fhould put himfelf at the head'of an army, 
“ againft the nation, or would not oppofe by 
“ a formal adt, any enterprife of the kind, 
“ which was made in his name j or if, being 
“ out of the kingdom, he did not return 
“within a time appointed by the legiflative 
“ body, which fhould not be lefs than two 
“ months ; in thefe three cafes, that he fhould 
“ be deemed to have abdicated the king- 
“ dom.” (z) They did not, however, attempt 
to fay exprefsly, with whom it lay, to de
clare, according to law, that the abdication 
was made. And yet fuch legal declaration^ 
would be abfolutely neceflary, to give legal

(z) Vide. Art. 6 & 7. S. 1, Ch. 2. T, 3. of the Con
ftitution Francoife, 1791. .

authority
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authority t6 any proceedings which might be 
founded upon it; and even if we fuppofe, 
what is natural; that they meant the legifla- 
tive power to make fuch legal declaration ; it 
^s evident that the hegijlative'p&w&ci waS thus 
the SovgrCig.fi of the Executive, for if it ^pro* 
houttced this abdication upon a falfe pretence; 
there was no power in the State to call it to 
account for it* :

' But are we really then to fuppofe, that the 
Sovereign of a State is actually fo omnipotent; 
as to be incapable of being refilled ? Is he to 
be allowed to trample upon all the rights of 
thofe'whom he governs; to fet up power as 
right, and caprice as law? Qr, if there are 
laws which he cannot alter, is he to be per
mitted to break them at pleafure, and to find 
fecurity for every fort of crime ?

We anfwer, that as long as the Conjlitution 
is prefervedt we are left without remedy ; for 
no legal remedy is it able to fupply. If there* 
fore; goaded by the infults and injuries of a 

..Monjler, we are driven beyond our patience ; 
our refource is, not in the law, but & violation 
of it j not in the conftitutional punilhment, or 

. -< riddance
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riddance of the Tyrant, but in the abfolute 
illegal deftrudlion of the Conftitution itfelf j 
for fuch is every fuccefsful rebellion, and 
every forcible change of' the legitimate Sove
reign. And Jjehce, in cafe, of failure in our 
refiftance, even to a Sovereign who endea
vours to fet himfelf above the laws, the con- 
fequences muft be upon our own heads ; for 
no one can fay, not merely that the law has 
not, but that it ought not to «have the power 
to punifh us. (a) ,

The Revolution of Great “Britain in the laft 
century, furnifhes inexhauftible food for 
fpeculation. I will venture one, • which I do 
not remember to have feen. James was 
equally the violator of his compadt with 
England and’ with Scotland; and ' he was 
driven away, by the fame means, from both 
countries. In the firft, however, the Con- 

Jlitution was preferved. In the laft, it was 
abfolutely broken. In England\ the throne 
was declared vacant, which was an adtual 
fadt j (however rebellious the means which

(a) It was this no doubt that made the veteran Sir John 
Maynard bid the Revolution Parliament beware> fince they 
debated with an halter about their necks*

Vol II. LI pro*
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procured it,) and the Parliament did nothing
more than exerclfe its cQnfHtutio’nal fundtions 
of filling tip the vacancy. In Scotland, the 
Parliament did, what, according to us,' it 
never could have the legal power pf doing, 
when it declared that King Jaihes had for
feited Ms crown. A youthful imagination, 
infpired with a Warm fpirit of liberty, is apt 
to prefer this boldnefs of Scotland! A more 
experienced maid, infpired with an equal 
love of liberty, but tempered by an attention 
to the nature of laws, obferves with pleafure 
the judgment of England /

. So much then for the inviolability of Sove
reign Powers,, in order the better to demon- 
ftrate the pofiibility of fuch a privilege in the 
abftradt. In the future courfe of our fubjedt, 
we {hall have occafion to obferve, how this 
account of the nature of inviolability in ge
neral ̂ will apply itfelf to that part of our 
enquiries which gave rife to it. For having, 
advanced fo far as to difcover, that there 
adtually are cafes in which an exemption 
from trial is neeeflary, and even unavoidable; 
and having difcuffed the pofiibility, or im- 
pofixbiiity of legally getting rid of this exemp

tion,
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tion, and, moreover, what we are a&Ually 
to think bf the mode by which We may re
move its preffure ; we {hall have the left dif
ficulty in examining the nature and extent of 
that facredneft bf perfon, which has been 
claimed and enjoyed by Ambajfadbrs.

This exemption from trial however, in & 
public Minifter, does hot go jfe far aS that 
which we have juft been difcuffing in the 
cafe bf Sovereigns. For the latter is abfdlute, 
general* and entire; the former is Confined 
folely to exemption from the jurifdiSiion of thofe 
tribunals which difribute juftlct to the country 
where he refideh It is never pretended by 
the law of his privileges, that an Affibaflhdbf 
fhall not be tried at all; but merely that he 
{hall not be tried by thofe Who receive hiiii. 
Accordingly, it is held that he fhould bfe 
ftripped of his ftfndtions, and feint back to his 
Matter with a requeft for his 'punilhment; 
and if his Mafter refufe, he makes the atfr 

j his Own, and the nations are then in a ftatfe 
I of hbftility together Thus, if ah Ambalfa- 

dor even commit murder, or ftir up rebellion 
I at the Court Where he refides, the GbUrt ihall 
I not take farther cognizance thereby than fo 
| L 1 2 prevent



prevent greater mifchief; and, fending him 
from the country, {hall leave it to his own to 
dojuftice.

This is founded on two reafons : Firft, be- 
caufe the neceffity for Embaflies, demands 
the abfolute freedom of the Ambaflador, in 
every' cafe that can arife. Secondly, becaufe 
the, Ambaflador appears not in his own per
fon, but reprefents that of another, and is 
allowed to be held to do fo by the compadt 
which receives him as Ambaflador. [f] .

That his freedom fhould be abfolute* even 
in the cafe of the molt atrocious delinquency, 
will appear to any one who confiders the 
nature of his functions, which would other- 
wife, not only be moft dangerous to himfelf, 
but perpetually run the hazard of being anni
hilated. An Ambaflador is, for the moft 
part, conftituted for the protection of the 
interefts of his nation, in the very bofom of 
another nation, whofe interefts may be oppo- 
fite. He is the mouth-piece of his own Go-

(b) Grot. D. J. B. et P. 2. 18. 4, 5. Huberus De J. 
Civil. L. 3. c. 12. 22, 24.
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vernment, and the pofieiTor of its fecrets ; he 
is alfo the reprefentative of his Mailer, to all 
the fubjedts of his own nation who may hap
pen to be in the country, and who may have 
extenfive property to protedt, and diftant 
interefts to fecure. It is hardly poflible to; 
conceive a' fituation of greater burthen and 
magnitude, or requiring greater real power, 
and yet fo little fuppprted, or rather fo en
tirely deftitute of defence,, if he was not fur- 
rounded by bulwarks far ftronger than thofe 
which are the defence of common perfons. 
If he trufted only to his own innocence for 
exemption from trouble, he would truft folely 
to the fenfoi of juftice of thofe, under whofe 
abfolute power, he was daily living; and who, 
befides, would have every temptation that 
can be uCged to the human paffions, to violate 
his fecurity.—For as the power which could 
punifti him if guilty, would of courfe have 
the right to accufe him, whether guilty or nofy 
cafes might be perpetually happening,, or 
might be continually feigned, in which he 
might be brought to trial, although he were 
innocent. And thus, the • bufinefs of the 
Embaffy might be flopped, the perfon of the 

L 1 3 Minifter
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Mjnifter humbled, h& papers feiged and fu« 
fp(e<fted, and his whole fecrets difcovered, 
under pretence of & formal procefs, which in 
the e^d’, it might prove, he had never deferved, 
But ftcing thus,, not in the fituation of an or
dinary perfon who tvpfts to his little confe
rence for- an efcape from the jealoufy of the 
State, he has a, natural right, it fhould feem, to 
greater protection. In all ichemes pf penal 
law, the eafe with which a crime may he 
committed, and the greater temptations which 
are held out for fuch commifhon, are deemed 
fa|r reasons for a greater feverity of p.unifh- 
ment to prevent it. But as. a nation cannot 
be punilhed itfelf, by any judicial procefs, 
and the Ambaftador is therefore deprived of 
thigi fupport to his feeurity, the world has 
done wifely, in cutting oif all pofEbility of 
temptation at all, hy exempting him from all 
jurifdiCtion whatfpever in the country where 
he refides, even at the hazard of allowing 
him fo? & foort time to do wrong. Nor is it 
pf cpn.fCquenqe tp opnftder whether this wrong 
he againft the municipal and pofitive laws of 
the State, (as. the crime of coining,) or againft 
tfte genera) law of nature and nations, (as 

' 5 muiy



murder), (c) I fay for a fhort time, beeaufej 
as it is allowed that a Minifter who has really? 
offended the laws, may be fent home by 
force, and his punifhment even, demanded, 
it is not probable that a violent man who had 
once offended, would ever be allowed to re
peat the offence. And thus even in the event 
of ;a crime, this is one of thofe cafes, in which 
the intereft of the world is more benefited by 
its exemption from pumfhmeot, than it is 
hurt by fuffering the law to be broken with 
impunity, is fuffering an evil, but it is 
fuffering it for the fake of a greater good* {d)

THE SEVENTEENTH CENTURY. $19

That this is the Law of Nations as founded 
upon reafon, is the opinion of Grotius, who 
feems to have been the firft who flatted 
it with precifion; of Wicquefort ; (e) of

gouch 5

(c) Unde fequitur; quod non modo in mere civilibus,
ut. aliqui volant, fed ne quidem in his quae funt juris 
nature et Gentium delict is, paenag fint fubjedU0 Huber-* 
Pe J. Civ. 3. 12, 19, ■'

(d) Adde quod fecqritas Legatorum, utpitati quae 
p.aena eft preponderat. Grot. D, J. B. et P. 2. 18. 4, 5.

(e) De l’Ambaflad. paflim. Wicquefort compofed his 
WQXk exprefsly to prove the point? fmarting *tuider the



Zoucb\ ( f) of Huber -, (g) 'of Bynkerjhoek ; (v6) 
and of Vattel \ (/) names which ftand higheft 
among the Jurifts of the world. It was, how
ever, warmly contefted in Europe.\ and for a 
long time divided the Civilians, who, as we 
fhall have occafion to point out in another 
Chapter, Had hot yet fallen upon the true 
method of coming at the Law of Nations. 
In truth they had not yet ffiaken off the 
trammels of the Roman law, and numberlefs 
difficulties were therefore ftarted from the 
Digejl, concerning the word Legatus, the 
only one known in Latin for Ambaflador. 
For they did not recoiled immediately, that 
it admitted of two interpretations, namely, 
an Ambaflador from one independent State 
to another; and a Deputy from a dependant 
province to the Court of Rome; and hence 
the fource of much of the conteft concerning 
this opinion. By degrees, however, this

punifhment, which being Minifter of Luneybui'g at the 
Hague, he had received from the States, in whofe fervicq 
he alfo was, and whole fecrets he had betrayed.

(/) Solutio Quaeft. De Leg. del. Jud. comp. 
ii ) De Jur. Civ. 3, 12. '

(h) De^Foro Legatorum. c. 17, 18, 19.

.. (/) L. ?. S. 94, 5, 6, •
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error tvas difeovered, the pridtice df nations 
was appealed to, and the Jurifts gradually 
came to adopt it as found, (i)

Concerning this pradtice, as it is to he 
found in the cafes upon the records of Europe, 
we now - proceed to enquire. Thefe, as it 
may be imagined upon almoft any point 
where fo much is left to difcretion, and where 
a common court of judicature is wholly un
known, will naturally vary, or at leaft be capable 
of different interpretations. More particularly, 
as we have feen what were the opinions of the 
Englilh Civilians in the middle of the fixteenth 
century, it may be fuppofed that the earlier 
cafes will militate againft: the doctrine juft 
recited. It happens however, not only that 
the proceedings upon the point, have been 

„ uniform fmce the time oi 'Grotius, but I have 
not been able to find any cafe full enough 
in its circumftances, to be of fufficient autho
rity, in which an offending Ambaflador has 
been regularly tried by the laws of the land. 
Bynkerjhoek, who made this enquiry with

(,(•) De Legatis fummarum Poteftatum varie noftro tem
pore difceptatum et obfervatum. Praevaluit tandem fententia 
jCrroli-i. Hub, Prael$£t ap. Bynk, De For. Leg*
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great
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great induftry at the 'beginning; of this pen-, 
tury, could only difcover four instances in 
which Ambaflfadors had ever been brought 
to punijhment at all; and of thefe four, three 
■were attended with additional circumftanees, 
which took them out of the cafe. The 
fourth Hands alone, nor from his manner 
of relating it, can we arrive at any of', the 
fadts; he pbferving fimply, “ In Lufitania 

Legatus quod adulterium cpmififfet, ultimo 
fupplieio affe&us.” \l) We are therefore 

left in the dark, whether his death was the 
confequgnce of open violence^ or fair trial. 
Many Ambafladors indeed' have been threat-*, 
ened, many chaftifed, many banifhed, many 
have fuffered violence ; but every thing they 
have fuffered has been more by way of fre- 
mention and felf defence, than regular punifh- 
ment; and none, that I have found? have been 
brought to open trial.

In the year 1584, not long after the opi* 
nions delivered in the Bifhop of Rofs’s cafe, 
Mendoza, the Spanifh Amhaffador in England, 
having confpired to introduce foreign troops,

(/) De For. Leg. c. 17,

^nd



and dethrone the Queen, (m) It was a matter 
of difficulty how he ffiould be punifhed. Had. 
the Council thought the opinions of Lewis 
Dak„ and the other Civilians good law, they 
probably would have a&ed upon them j for 
here was a eafe, precifely fimilar to, that on 
which they had been eonfulted. They how
ever took the opinions of the celebrated At- 
bertcus Gentilis, then in England, and of Hot- 
toman in France, Who both aflerted that an 
Ambaflador, though a oonjpirator, could not 
be put- to death, but fhoffid he referred to his 
principal for punifliment; or, (according to 
Hettoman) fent away by force out of the 
country. («) In confequenee of this Mendoza 
was firiiply ordered to depart the realm, and 
a Commiffioner fent to Spain to1 prefer a, 
complaint againft him, (0)

Three years afterwards there was a con- 
fpiracy not only to dethrone the Queen, hut 
to put her to death. The circumftances are 
thefe, L’Aubefpine, the French Ambaflador, 
being wholly devoted to the Queen of Scofst

(m) Camden, 296, («} Zoueh. Sohit, Quseft. 130.

(0^ Camd, ub, fup.
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endeavoured to procure the affaflination of 
Elizabeth. For this purpofe he tampered 
both by, himfelf, and Secretary, with William 
Stafford, a man about the Court. Stafford 
xefufed to; be concerned in it himfelf, but 
recommended Moody, a noted ruffian, then 
in Newgate, to be the infirument. With this 
man conferences were held by ’Trappy and 
Cordalion, both or them Secretaries to L’Au- 
befpine. It was propofed' to take off the 
Queen by poifon, or to blow her up by firing 
twenty pounds weight of gunpowder under her 
bed. Neither method was approved by Trappy, 
“ who wifhed for fuch another refolute fellow 
as had affaffinafed the Prince of Orange.” In 
this ftate of the affair, Stafford revealed the 
plot. Trappy was arrefled, and both he and 
Stafford confeffed the whole before the Coun
cil. The Ambaffador was fent for, but faid 
“ he would not hear any accufation to the 
‘‘ prejudice of the privileges of Ambafladors.” 
When Stafford was brought in, however, he 
affented to his knowledge of the matter, but 

.faid it was firfl propounded by him. Stafford,, 
on the contrary, protefted on his falvation 
that the firfl: he knew of it was from the 
Ambaffador. Lord Burleigh then reproached 

■ .1 . him
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him with the defign; yet never thought of 
trying him. All that we can find is, that he 
bad him beware how he committed Treafon 
any more; that the Queen would not by 
punching a bad Ambaffador, prejudice the 
good ; and that he was not acquitted from the 
guilt of the offence, though he efcaped the 
punifliment. (/>) In 1601, the Comte de 
Rochpot, being Airibaffador from France to 
Spain, his fervants had a quarrel with fome 
Spaniards at Valladolid^ \n which two of the 
latter were llain, of whom alfo one was a 
prieft. The Magiftrates feized the criminals 
with a view to try them, but upon Rochpot's 
complaint, and retiring from Spain, they 
were delivered into the hands of the Pope, at 
Rome, and finally releafed. (q)-—Henry IV. 
of France, having given a pfoniife of mar
riage to Mademoifelle D'Entragues, and after
wards marrying Mary de Medecis ; the Spanifli 
Ambaffador De Zuniga, after the birth of the 
Dauphin, plotted with the father of the lady, 
and the Comte D’Auvergne, to carry her off 
to Spain, together wi^i her fon by HenrYj

(p) Camden ad an. 1587. ,
(?) Winwood’s Memorials, 1, 342, Mefn. de Sully; 

2- 73. Qrto.
' wfiom



$a6 FROM THE FIFTEENTH; TCf 

Whom they meant to, confider as the real
Dauphin. The plot was difcovered: D’En- 
tragues and D’Auverghe were tried arid im- 
prifoned ; but though the crime of the Am
baffador was manifeftj the King would not 
fuffer him to be punifhed. (r)-*—The Spaniards 
had before this, in time of full peace, plotted 
with MerArgues, Syndic of Provence, for the 
furprife of the city of Marfeilies. The affair 
was ’carried on by MerargUes and Brunceau, 
Secretary of the Spanifh Embaffy, under 
whofe garters a paper containing the particulars 
of the treafon was difcovered. Merargues 
Was tried and put to death, but the Spanifh
Anibaffador demanded Bruneau as his Secret
tary, and Under the protection of the Law 
of Nations; and the King, Henry IV. hav
ing confulted the mojl able Jurijls at Paris, de
livered him up with an order for him to 
depart the kingdom. (r)-^-Irt 1603 the Due de 
Sully, then Marquis de Rofny, being Ambaf
fador at London, one of his retinue quarrelled 
at a brothel with fome Englifh, one of Whom 
he killed. The populace rofe, but were 
quieted by the Lord Mayor, who demanded 
juffice, Juftice however was not done by

(r) Wjcquef. j, 392. (s) lb.'
the
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the Magiftrate, but by Sully himfelf*; who 
alfembled a council of Frenchmen, condemned 
the man to death, and not till then, delivered 1 
him to the civil power. James I. pardoned 
him, but no attempt was made to try him by 
the Englifh law, and Sully delivered him uj> 
folely for execution, (t)—In 1618, Alphonfo 
de la Cueva, Marquis de Bedmary Ambaffador 
of Spain, contrived the famous confpiracy 
agaihft Venice. It is needlefs to go into’ the 
particulars of that belebrated plot. Suffice it 
to fay, that the town was to be fet on fire, 
the citizens' and nobles murdered, and the 
Government overturned. * The fa£ts were 
proved againft Bedmar; arms and fireworks 
were found in his houfe, and letters concern* 
ing their application. But though the popu* 
lace endeavoured to deftroy him, the fenate 
protected him from violence, and contented 
themfelves with fending him to Milan, and 
requefting the King of Spain to recal him. («} 
*—In the reign of King James I. of England,

(t) Mem. de SulL 2. 191, 192. Another* and a very 
carious queftion, arofe out of this cafe; the French con
tending, that, although James, might remit the execution of 
the man in England, yet, being a Frenchman, and judged by 
his own tribunal, he could not grant him a pardon.

(u) St. Real, Conjur, des Efp. Coijtr. Ven. ,
the
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the Spanifh Ambafladors Inoyofa and Colonna> 
endeavoured to breed a difturbance in the 
country, by informing- the King that the 
Duke of Buckingham, meant to imprifon him 
by means of the Parliament, and to transfer 
the regal authority to the Prince of Wales. 
Both the Court and the Parliament, deemed 
this a fcandalous libel, but knew not how to 
proceed with the Ambafladors.—Sir Robert 
Cotton, who was confulted, wrote a tradt 
called “ A Relation of the Proceedings againft 
“ Ambafladors who had mifcarried them- 
“ felves,” in which he aflerts “ that an Ambaf
fador, reprefenting the perfon of a Sovereign 
Prince, he is by the Law of Nations exempt 
from Regale Tryale ; that all adtions of one 
fo qualified, are made the act of his Majier, 
until he difavow them ; and that the injuries 
of one abfolute Prince to another, is FaSlum 
Hojiilitatis, not Treafon, fo much doth public 
conveniency prevail againft a particular mif- 
chiefi* He then ftates various examples of 
Ambafladors who have had violence put .upon 
them by ’way of prevention, rather than punifi- 
'ment; none of them amounting even to a 
defign to try them; and then recommends 
that fome of the chief Secretaries Ihould wait 
upon the Ambaflador of Spain, and by way



TfJE SEVENTEENTH CENTURY. 52$

%f advice;- defire him to keep his houfe, for 
fear of the people ; that the Prince of Wales 
and Duke of Buckingham fhould complain of 
the calumny in Parliament; that both Houfes 
fhbuld, in confequence, wait upon the Am
baffador, to requeft to know the authors of 
it, in order to try them legally in Parliament ; 
that if he refufed, he fhould then be confined 
to his houfe, and a formal complaint fent 
againft him to the lying of Spain, requiring 
fucb jufiice to be done upon him^ as by the leagues 
of amity and the Law of Nations is ufual; If 
the King refufed, it wouljj^ then be “ Tran- 
w fafltio .Griminis upon himfelf, and an abfo- 
w lotion of all amity, amounting to no lefe 
“ than war denounced.” (gw) This was the 
opinion of the Englifh Court, complaint was 
made to the King of Spain, and the Ambaf- 
lador allowed to depart, but without the ufual 
prefents. (*■)—In 1657, a domeftic of Mon- 
fieur de fhoU-> Ambaffador of France at the 
Hague, endeavouring to commit violence upon, 
a woman in the ftreets, he was detected by 
the patrol and carried to the guard houfe, in 
order to be delivered to the civil tribunal. He

. (tv) Cotton’s Remains. (*■) Wicquef. j. 393. •
Vol. II, Mm was
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was, however, demanded by De Thou, of 
the Deputies of Holland, as a privileged perfont 
and reftored by the miinicipal power to re
ceive juftice from the hands of his Mailer. (y) 
—In 1666, a hunting party being made by 
the Court at Vienna, a gentleman in the fuite 
of the Spanifh Ambaffador, endeavoured to 
ptefs into a place referved for the nobility, 
and was flopped by the Count de Keven- 
huller, who being treated with impertinence, 
gave him feveral flrokeS with a cane. The 
affront produced a ferious affray fome days 
afterwards, the Aj^baffador’s train in revenge 
fetting upon the Count in his coach, firing 
into it with piftols, and piercing it with 
fwords, by which the coachman was wounded, 
and the Count fcarce able to fave himfelf. 
The guard arriving, the Spaniards retreated to 
the Hotel de Ville, where they defended them- 
felves till two were difabled, and then yielded. 
The Ambaffador flew to fupport his domeftics, 
and endeavoured to force the Hotel de Ville 
where they were imprifoned, but failing, went 
to Court to demand reparation, which he did 
in fuch infulting terms, that he was himfelf

(y) Aitzem. L. 27. ap. Bynkerfh. Dc For- Leg. c. 20.
Pu*
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|jut into confinement. In the end, inftead 
Of the punifhment of the Spaniards, who 
had been guilty of the greateft outrage, a 
Oompromife was made. The Ambaffador 
fiaade excufes for his own paffion towards the 
Empefor* for which he and his domeftics 
'were releafed, and the Count de Kevenhuller 
declared upon his honour that he did not 
know that the perfon whom he originally ftruck 
had belonged to the Embafly. (z)-~In 1654, 
M. De Bafs,Minifter from France to Cromwell^ 
was accufed of a Confpiracy againft his life. 
The Council endeavoured to make him un
dergo examination, but he refufed, faying* 
“ that although he would communicate with 

Cromwell perfonally, and- prove to him 
that he was not privy to the defign ; yet he 

“ would not fubmit to interrogatories before a 
“ fudge; for being a public Minifter, he would 
“ by fo doing offend againft the dignity of his 
u Mafter, to whom alone he was accountable for 

his actions” The Council retired to coh- 
fult what was to be done with him, and he 
perfifting in his refufal to anfwer, they con
tented themfelves with ordering him to depart

(z) Menu. Touch, les. AmbafT. 237.
, M m 2 the;
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the country in four and twenty hours, (a)—- 
In the reign of Charles II, the Spanifh 
Ambaffador, enraged at the approaching 
match with Portugal, endeavoured to raife a 
fedition in the army, and the people, by 
feattering inflammatory papers among them; 
at which the King was fo incenfed, that he 
ordered him to depart the realm, and told him 
that he would fend a complaint to hi§ Mafter, 
from whom he would expeSl that juflice Jhould 
he done him. ($)—Even the Turks have fome- 
times acknowledged the doctrine we are dif- 
cufling.—In 1646, the Ambaffador of Eng
land at Confantinople, was fummoned by the 
merchants before the Divan to anfwer fome 
Complaints. The Ambaffador reprefenting 
his privilege, the Grand Vizir faid, “ he was 
M aware that it was a thing unheard of to fum- 
“ mon an Ambaffador before the Divan, which 
“ would deftroy the rights of Ambaffadors,, and 
“ the Law of Nations.” It is true, he was 
afterwards arrefted and fent home, but that 
being folely owing to the revolution in Eng
land, and the arrival of a new Minifter, has 
nothing to do with the point, (c)

(a) Thurloe’s State Pap. 2. 351,437. Wiequef. 1. 396. 
ip) Lord Clarendon’s Life, 90, (c) Wiequef. x. 398.

‘ And
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And thus we have quoted a variety of 
examples which are in point to 1 prove the 
principles we have adopted* They contain a 
number of poftive, and fome of them very 
ferious breaches of the law of the country 
where the Ambafladors have refided, yet fheW 
the fulleft exemption from the power of the 
civil tribunals, Some authors, indeed, have 
allowed that they are exempt from anfwering 
for breaches of the municipal law, which they 
call “ Malum prohibitumbut infill that no
thing can prevent them from being refponfible 
for crimes againft the law of nations, which 
are mala per fe. Thus, fays Lord Coke,
“ If a foreign Ambaflador, being prorex, 

committeth here, any crime, which is contra 
“ jus gentium, as treafon, felony, adultery, or 
“ any other crime, which is againft the Law j 
<c of Nations, he lofeth the privilege and dignity j 
“ of an Ambaffador, as unworthy of fo high a j 

place; and may be punifhed here, as any> f 
i( other private alien, and not to be remanded j 
‘‘ to his Sovereigne but of courtefie* And fo of j 

contracts, that be good1, jure gentium; he:
“ mull anfwer here. But if any thing be ma- 
“ lum prohibitum, by an a£t of Parliament, pri- 
w yate law>. or cuftom of this Realm, which 

M m 3 is
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is not malum in fe, juregentium, nor contrcfc 
“ jus gentium; an Ambaflkdor refiding here 
** jChall not be bound by any of them.” {d)

This opinion, of Coke, is quoted, and rea- 
foned upon as clear law, many years after
wards, when more accurate do&rines had 
been broached, by Molloy, treating of the Law 
of Nations ;(<?) and by Comyns treating of the 
Law of England, who gives it full place in his 
digeft. (f) With fubmiffion, however, to, 
my Lord Coke, it appears to me that he has not 
in thefe fentiments taken a very clear view of 
the fubjeft. Treafon, at leaft, which is a 
poftive crime againft the Municipal Constitu
tions of a State, and modified by the law of 
the land, cannot well be called a crime againft 
the Law of Nations. And hence the opinion 
of Hale, as far as treafon by the law of Eng
land is concerned, is ih direct oppofition to that 
of Coke and Comyns; he contending, that if 
an Ambaffador even ftab or poifon the Ring, 
and death does not enfue (than which nothing 
can be clearer proof of treafon, if it were the

(d) 4th Inftit. 153. (e) De Jur. Marit. 139.
(f) Comyns Dig. Art. AinbalT,
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cafe of a fubjedt) though he agrees he may be 
punifhed, yet it Shall be only as an enemy, 
not as a fubjedt. (g) Hale, indeed, affirms 
with them, that by the law of England, he 
may be tried for other crimes, which are alfo 
againft the Law of Nations, fuch as murder; 
and that opinion we Shall prefently have occa- 
fion to examine. In the mean time we ob
serve, that the authorities of the Civilians 
quoted, whether they relate to the law of 
England, or of other countries, go to the moft 
complete and general exemption, let what will 
he the crime committed; and the cafes cited 
to fupport thofe authorities, contain ftrong in
stances of treafon, felony, and even murder itfelf.

There is, however, one cafe on the records 
of Europe, which feems to militate againft 
the dodtrine in queftion, and which we 
Should be unjuft to our fubjedt if we did not 
examine. It is that of Don Pantaleon Sa, 
brother to the Portuguefe Ambaffador in Eng
land, in the time of Cromwell, who was in- 
didted, tried, found guilty, and executed fo? 
^n atrocious murder,

(g) Hales PI. of the Cr. 1. 97.

.......... Mm 4 Ot
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Of this cafe I Shall firft relate the fadts, ant$ 
afterwards the opinions upon it which many 
lawyers and Civilians have entertained. On 
the firft of November, 1653, Sa, and two others 
of the EmbaSTy, talking of fome matters in the 
new Exchange, were fet right as to a fadfc 
by, one Colonel Gerhard. One of them gave 
him the lye, and a feuffle enfued, in which 
Gerhard was feverely wounded, and would have 
been killed, had it not been for another gen
tleman, who drew in his defence. The Pofu- 
guefe refolved Upon revenge, and a more atro
cious or deliberate fcheme could not be devifed. 
They came on the next night, to the number 
©f fifty, to the new Exchange, armed with, 
fwords, piftols, and coats of mail and at-, 
tended by two or three coaches with ammuni
tion, confifting of hand grenadoes, bottles, and 
little barrels of powder, and bullets. Their 
fcheme feems to have been, to have murdered 
©very one promifcuOufly; being faid to have 
put every one to flight, and to have pif- 
tolled, cut, and wounded many! In this, 
fituation, a Mr. Greenaway coming to, 
fee what was the matter, they Ihot him 
through the head, and wounded Colonel
Mayo, and MeSTrs, Howard and Carter, who, 

' were.
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Were palling by. It was not till this time I 
that the horfe-guards came and took feveral of j 
them to prifon, the reft retiring home firing s 
at the guards. The Ambaffador was afterwards 1 
required to deliver up others of the delinquents, 
which he complied with, and his brother wa% 
among them. He interceded for his brother, 
but Cromwell reiolved, if he could, to try him 
by the Law of the Land, (h) He, therefore, 
ponfulted the moft eminent of the profeffors 
of the civil law, to fettle how fuch a barba
rous murder might be punifhed. But thefe, 
difagreeing among themfelves, he left the de- 
cifion of the affair to a court of delegates, 
confifting of the Chief Juftice, and two other 
Judges, three Noblemen, and three Doctors 
of the Civil Law. Before thefe, Sa was ex
amined, At firft he was fuppofed to be a coir 
league in the Embaffy, and he vaunted him
felf that he was the; King’s Ambaffador, “ and 
fubjeSi to the jurifidiciion ofino one elfie” tie was 
made, however, to produce his credentials, 
by which, all that could be proved was, that 
the King intended in a little time to recal his 
brother, and to give him a commiflion to ma-

(h) This account is taken from Lord Somers Trails, 
JO.65. et inf.



nage his affairs in England. . This being 
judged infufficignt to prove him an Ambaf
fador, he was, without any farther reg ard to 
the privilege of that character, ordered, as 
well as all the reft, to plead to tlie indict
ment.

Such is the accurate ftatement of the affair 
jtill it came to a Jury, as it appears from the 
j fccount of Zouch, a Civilian of eminence,
! and himfelf a delegate in )the caufe j (/) and 
I have been thus particular in thefe prelimi-, 
nary fteps of it, in order the better to afeer-. 
tain what was the real opinion of the Englifh 
lawyers upon the main point in queftion. 
For I think it is evident, from this account of 
the matter, (and one of more authority can 
hardly be met with), that had Sa been aCtu
ally Ambaffador, inftead of forming part of 
the jlike, the proceedings againft him would 
have been the fame with thofe in the cafes 
cited above. All, therefore, that can fairly 
be drawn from this precedent, as to the deci*.

(?) Vide Zouch, Sqlut, Qiicftionis. de Reg. delincj.' 
Jud, Compet. in praef. Sa was tried by a Jury under a 
CommilEon of Oyer and Terminer, Hale PI. of the 
Cri i. 99.

FROM THE FIFTEENTH, TO
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Jion of the then exi/ling law of 'England is, that 
the fuite of an Ambaffador, if they committed 
ynurder, were liable to be tried for it by the 
Courts of the Country. Zoar^ afferts exprefsly, 
that his own opinion upon the main queftion, 
founded upon Grotius, and the beji authors 
agreed with them as to the exemption of 
Ambafladors themfelves; and it fhould ap
pear, from his Solutio Queftionis, that if Sa 
could have proved that he was an actual 
Ambaffador, his plea before the delegates 
would have been allowed. In the courfe of 
his work alfo, he examines the Bifhop of 
Roffs cafe, and the opinions of the Englifh 
Civilians upon it, fo often cited, and blames 
thofe opinions in the moft unequivocal terms. 
Jt is true, it ought to be obferved, that he 
differs frqm Grotius in his opinion, on the im
munity of the fuite, but as that point is not 
now before us, I fhall not, by endeavouring 
to fettle it, interrupt the courfe of the prefent 
reafoning,

An attention to the particulars of this nice 
Cftfe, as thus recorded, will probably lead us 
to review the opinions upon it, entertained by 
piCn of the very firft authority ip the law of

England,
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England, with confiderable caution; though It 
is not but with extreme diffidence that we 
venture at any tiding like an examination of 
the fentiments of Hale arid Fojler. Never- 
thelefs, fupported as we are by fuch a number 
of clear cafes demonftrative of the Law of 
Nations on the other fide; and more parti-, 
cularly by this account of the circumftances 
of Sas cafe, the only one on which Hale has 
relied ; we cannot help fufpending our judg-. 
ment, notwithftanding the opinions of thole 
great men. Lord Hale, in that part of his 
work which treats of the proceedings autho
rized by the law of England againft Ambaf- 
fadors, refts the whole upon cafes. Upon 
thefe cafes it is, that he relies for authority in 
faying that an Ambaffador committing treafon 
can only be treated as an enemy, and not 
tried as a. fubje<ft. Upon this one cafe (of Sa) 
alfo it is, that he founds his pofition, “ That 

if the Ambaffador, or his aflociates, com- 
“ mit any other capital offence, as rapex 
“ murder, or theft, they may be proceeded 
“ againft by indiSlment in the ordinary courfe 
“ of juftice, as other aliens coxnmitting like 

offences.”(£)
(k) Pleas of the Crown. I. 99.

But
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But if we are right invwhat we have fhewnto 
be the true extent of the precedent of Sa; 
though it may apply to the affociates of an 
Ambaffador, it cannot apply to the Ambaffador 
himfelf. For authority to try him for rape, 
or theft, Hale quotes no cafe at all.

' Fojler, in one fenfe, goes not fo far, iri 
another goes farther than Hale, in the deduc
tion of his opinion. He goes not fo far, in- 
afmuch as he does not quote a particular cafe 
as the ground of an opinion, which it will 
not warrant in all its extent. He goes farther, 
in refting his fentiments upon general reafon- 
ing, drawn from the abftradt fubjedt, which 
never can be precife or fixed enough, if def- 
titute of cafes, to fay what is and what is not 
the municipal law. “ But for murder,” fays 
he, “ and other offences of great enormity, 
“ which are againft the light of nature, and 
w the fundamental laws of all fociety, the 

perfons mentioned in this fedtion, are 
u certainly liable to anfwer in the ordinary 

courfe of Juftice, as other perfons offending 
w in the like manner are. For though they may 
** be thought not to owe allegiance to the 
“ Sovereign, and fo to be incapable of com-

“ mitting



“ mitting high-treafon^ yet they are to be COtl-* 
“ fidered as members of fociety, and confer 
“ quently bound by that eternal univerfal 
“ law, by which all civil focieties ate united

and kept together/’ (!)

This reafoning, if confidered merely in the 
abftradt, and applied to a fubjedt which was. 
Res Integra, is excellent. As applied to mu
nicipal conftitutions, or even to the Law of 
Nations, as far as cuftom is concerned, it can 
prove nothing. For though no one can deny 
its foundnefs as a general rule, yet he fhews no 
caufe why exceptions may not be made to it, 
even for the purpofe, namely, the benefit 
of fociety, which is the very foundation of 
its foundnefs. That there may be cafes, in 
which perfons offending againft the light of 
nature, may, and ought to be fuffered to be 
exempt from trial, we have already endea
voured to fhew in treating of the inviolability 
of Sovereigns % but this reafoning would ap
ply equally well, if it was fuppofed to be 
univerfal, againft the immunity of Sovereigns 
themfelves ; “ for they alfo are members of 
fociety, and confequently bound by that eter-

l (/) Fofter’s Crown Law, 188.
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nal univerfal law by which all civil focieties 
are united and kept together.” If therefore it 
be faid, without any ftatute quoted, or any 
cafe recited, that an Ambaffador may be tried 
in this country for murder, folely becaufe it 
is a crime againft the light of nature, and the 
law of the land punilhes murder in other 
foreigners; with equal truth it ought to be 
faid, that the Sovereign may be tried for 
murder, which he cannot be. From any. 
thing therefore, which Fofer has laid down 
concerning this point, there is nothing in it 
which appears fo univerfally binding, as to 
preclude all exception j and that the cafe of an 
Ambaffador committing murder was not an 
exception, fhould have been proved by cafes, 
which Fojler has not endeavoured to fhew- 

- Whereas, there are againft him both reafon 
and cafes, which we have fhewn, and we 
may perhaps therefore be not far wrong 
in confidqring thefe tenets, to be not fuf 

ficiently made out as forming part of the law 
of England. (m)

' The

(m) Blackftone, mentioning this do&rine of Fojler, 
pbferves that formerly it was upheld both by pur 
common lawyers and civilians. He, however, quotes

only
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The great difficulty feems to be, in being 

iable to reconcile how it can be poffible for a 
man, guilty of fo atrocious a crime as murder* 
to be exempt from trial. This, however, is not 
actually the queftion. It is, fimply, why he 
fiiould be exempt from trial in the country‘where 
he commits the murder. For it is fo far from 
being pretended that he fhould be fecure from 
punifhment, that it is infilled he fhould be 
fent home to be tried by his own laws; and 
in cafes of crimes really againft the light of 
nature, they would naturally provide for his 
trial, as well as thofe of the country where 
he committed the crime. Probably it may be 
urged, that his own matter could have nO 
cognizance of the affair, the murder having 
been committed out of his jurifdiSiion. In an- 
fwer to this we may obferve, firft, that thi3 
will depend Upon the particular conftitution of

only common lawyers—Bulftrode, Rolle, Coke and Fofter. 
The only civilians were; probably the five mentioned by 
Camden in the cafe of the Bifhop of -Rojs, whofe autho
rity as we have feen was impugned by Zouch in the next 
century. At any rate, Blackftoneconfiders it as Old Law, 
and concludes that whatever may formerly have been the 
practice, this country, as well as the reft of Europe, feem, 
for a century paft, to have- purftud the opinion of Grotim. 
Comment, i. 253, 254.

4 his
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dis own country; fecondly, that the Sovereign 
having jurifdiBiori in the country where the. 
crime was perpetrated, waves his right to try 
him, in favour of his own Sovereign, and 
even demands that trial as a matter of juftice; 
thirdly, that whatever may be the conftitution 
of his own country, with refpeCt to its juris
diction over common fubjeCts abroad, yet 
Ambafladors never lofe their fubjeCtion to 
their own courts of juftice at home, during 
their-temporary abfence; the whole of pur 
reafoning being founded on this very circumr 
ftance, that they are allowed to be confidered 
as ftill enjoying the protection of their own 
community, though dwelling within the 
bofom of another. And hence the children 
of an Ambaflador, born during the embafly 
abroad, are allowed all the fame rights which 
birth place could give them at home ; and an 
Ambaflador himfelf is fuppofed to enter upon 
all advantages that may have occurred to him 
while abfent, without the intervention of the 
right of poftliminium. It is therefore, by no 
means the intention of the law of nations, to 
confer a perfeCt indemnity upon an Ambafla- 
dor committing a crime which is malum per fe j 
but only to exempt him, pro tempore, from trial. 

Vol. II. N n And
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Arid thus we have endeavoured to examine 
this difficult fubjeffc, and to fettle in parties 
Jar, all the various interpretations which the 
ta& Of Don Pantaleon Sat is fairly capable of 
receiving. The refult is, that however it 
may militate againft the exemption from trial 
in the Juite j yet it proves nothing, either one 
way Or the other j if fairly attended to, with 
fefpe£t to the Ambaffador himfelf* .

Of all the Other Cafes in Which violent 
hands have been laid upon an Ambaffador, 
(and there are many of them fcattered up and 
down the various, hiftories,) not ofte amounts 
to a regular trial ; but they, are either the con- 
fequence of fheer, undeferved violence, or 
punifhments via hoftilitatisy for attempts againft 
the fafety of the State. (n)

Much of what has been faid, will difcover 
the true way, in which the reafon and cuftom 
of our anceftors have thought it right to'pro- 
ceed againft offending Ambafladors; but as 
there may really be cafes, in which there is 
not actually time to prevent the explofion of

(n) Vide Bynkerfh. De For. Leg. c. i8. ad* init.

4 . mifchief



fhifchief that may have been contrived, unlefs 
the Government offended, takes upon itfelf to 
ad:, it has always Been held lawful, or rather 
the neceffity of the times has excufed it in 
thofe cafes, to interfere in a violent and 
forcible manner. Thus, in fome cafes, Am- 
baffadors have been confined to their houfes; 
or belet with guards; or forcibly fent away j 
and, where the neceffity is very urgent, they 
may even be put to death. But this has al
ways been by way of felf defence, not of trial 
or punifliment; it has been, as it were, in 
open war, and as a declared enemy, autho- 
tifed as filch by the aggreffion of the Ambaf- 
fador j never as a power claiming a regular 
)urifdi£tion to bring him to trial. (<?) It is 
exactly the fame fort of cafe which we before 
contemplated, when we fuppofed an heredi
tary Sovereign, (who was therefore for ever 
Inviolable as to law, under every crime he 
might commit,) to become a monfier, and 
trample upon all the rights of the fubjedt; in

(0) Sane occjtli poterit, non per modum psen^e, fed per 
uaodum naturalis defenfionis. Grot. D. I. B. et P. 2. 18. 
4. 7. So alfo, Huber. De Jur. Civ. 3. 12. 32, 33. Quin 
etiam, fi ipfo fa&o vim inferant, vi illis refiftitu^, et ft 
gidant, jure caefi intelliguntur.

, N n 2
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which cafe we held it allowable, (though alloW4 
able folely by the law of force, not of the 
conftitution,) for the fubjedt to deftroy the 
tyrant if he could, without pretending to , 
feize or to judge him, by any juridicalprocefsi 
it may, indeed, be compared to the cafe of 
a private man, who, in a well regulated cotm- 
try, being fet tipon by a thief or a murderer, 
it is allowable for him to refill, -and even 
to kill him; but if he overpower him, he 
never can bring him to trial before himfelf, 
but mull deliver him to the tribunals of th® 
country. ^

Of thefe various manners of proceeding, 
there are many examples, fome of which may 
be found in the cafes already cited to prove 
the exemption from the municipal jurifdic- 
tion, and moll of them are fet forth at large 
in the writers we have fo often cited. I lhall 
therefore but mention one other, of modern 
date, and which happened in our own country.
On the 29th of January, 1717, the Govern- ! 
ment of England having certain information \ 
of a confpiracy to invade the country and de
throne the King, contrived by Qyllenburg^ the \ 
Ambalfador of Sweden, at that time at peace

with ;
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*erith Great Britain ; they ordered the arreft of 
that minifter, which was accordingly effe&ed. 
General Wade and Colonel Blakeney to whom 
the charge was entrufted, found him making 
up difpatches, which they told him they had 
orders to feize ; and they even infilled upon 
fearching his cabinet, which, upon the re- 
fufal of his Lady to deliver the keys, they 
Actually broke open. Gyllenburg ■ complained 
of thefe proceedings, as a direct breach of the 
Jjaw of Nations, and fome of the Foreign 
JVlinifters at the Court of London exprefied 
themfelves to the fame effect; upon which 
the Secretaries of State, Methuen, and Stanhope, 
wrote circular letters to them, to affign rea
sons for the arreft, which fatisfied them all 
except Montleone, the Spanilh Ambalfador, 
who in his anfwer obferved, that he was forty 
no other way could be fallen upon for preferr
ing the peace of the kingdom, than that of 
the arreft of a public Minifter, and the 
feizure of his papers, which are the repoli- 
tpries of his fecrets, two fa£ts which feemed 
fenlibly tq wound the Law of Nations, \p)

(p) Tindal. Contin. of Rap: The proceedings againft
Gyllenburg are quoted by Bynkerfhoejc to prove his opinion, 
pe For. Leg. c. 1$.
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The obfervation, however, anfwers itfelf'l 
fince the confeffion that there was no other 
nvay^ proves that this extremity was the Ample 
confequence of thofe univerfal laws, which 
ever will and muft overcome all other; I 
mean legitimate neceffity, and felf defence.

Upon felf defence, however, a very grand 
qUeftion arifes, namely, what ihall conftitute 
that fort of neceffity which may authorife us 
to put a public Minifter to death ? Or, more 
particularly, how far in punifhment we 
may proceed, according to the given circum-. 
ftances of the cafe ? This queftion has formerly 
called forth very ferious difcuffions from the 
Jurifts, and fome have gene fo far. as to fay 
thatan Ambaflador may be put to death, be-*, 
caufe while alive, even though banifhed, it 
may be impoffible to crufh a confpiracy which 
he may have left behind him. (g) I confefs, 
however, that I thinly it not only difficult to 
treat of this fuppofed cafe; but that all dif- 
cuffion whatfoever about a matter fo vague, 
is dangerous add chimerical. It is. tQ deftroy 
the whole fabric concerning the immunity

0) Barbevrac. "Not. i, ad Bynk. For, Leg. e. 24.

. pf
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£f Ambafladors which has been, railed 5 for 
although that immunity is aflerted in the moft 
general terms, and in all cafes except that of 
neceffity, (which can never be forefeen!) yet 
we here fee a fet of predicaments, attempted to 
be laid down before band,, in which the im* 
munity (hall not have place. Ever to (ay be

fore band, what (hall conftitute the exa<ft par* 
ticulars of a cafe of neceffity, is almoft impof» 
fible : fuch particulars are omitted out of every 
code of law, from the very impoffibility of 
forfeeing them $ for could they be. forefeen, 
they would no longer form the cafe of necef
fity, but be provided againft by the law. On 
the fubje£t before us, there might be' fur- 
niffied a long lift of varying opinions. . One 
holds, that an Ambafiador is to be punilhed 
for crimes actually committed\ but not for thole 
which are merely projeSied, Another, that 
although he is privileged, yet if he commit 
guilt, his privilege may be taken from him, 
and he may then be punilhed, A fophifm 
which needs nq comment. A third, that he 
is inviolable for crimes which are merely im
moral, but not for crimes againft the (late; 
that in the one cafe he mull be fent back to 
his matter, in the other retained for punilh* 

• N n 4 ment^
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ment, provided there is reafon to expeB iha& 
his majier will not infliB it. A fourth, that he 
may be punifhed, provided there is no great ne~ 
cejfity to cultivate the friendjhip of his Sover 
reign, (r) All this, it is obvious, is too vague 
to come under any thing like one certain rule 
or meafure, and it would be vain to confider 
it as any part of law. Much better therefore 
will it be to content ourfelves with the 
opinion of Van Bynkerfhoek upon the fubjedt, 
that the only cafe in which w.e may fairly kill 
an Ambaflador is when we really cannot fave 
ourfelves without it—a cafe which he farther, 
illuftrates by fuppofing this Minifter himfelf 
to be armed againft u,s and to die in open, 
tumult, (j) .

So much then for the inviolability of Am,« 
baffadors themfelves. The exemption of their 
fuite, is a queftion not fo generally decided, 
It is, however, to be found fully laid down 
in Grotius, wlio upholds it in exprefs terms; (/)

(r) Vide Bynkerfh, De For, Leg. c. 24. t
(j) Sed fere Temper res aliter falva effe poteft, fi non 

manu agat legatus, et tumultuaria caede fuccumbat. De. For* 
Leg. c. 24.

1 {t) DJ. B.et-P/a. 18. 7, ,
4. u
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|s followed by Wicquefort, {u) Huber, [v) 
Bynkerjhoek, (w) and Vattel, (x) and is fup- 
ported by numerous cafes. Of thofe that have 
been already cited, the cafes of the domeftics 
of Rochpot, of Sully, of De Thou, and of the 
Spanifh Ambalfador at Vienna, are exa&ly in, 
point; and hence therefore, when at the Gon- 
grefs at Nimeguen, in the laft century, the af- 
femblage of fo many privileged perfons as 
compofed the trains of the Ambalfadors 
might have been detrimental to the peace of 
the city, it was agreed by the Ambalfadors 
themfelves, that they fhould wave their right 
to protect their fervants, and the magiftracy of 
the town was allowed, by'confent, to do juftice 
among them. (y) At the fame time the law 
of England feems to have made an exception 
to it, in criminal matters, in the cafe of Sa, 
and the opinions of Hale; and I find one 
other ftrong exception to it, in a remarkable 
tranfa&ion in Spain, in the fixteenth century.

A criminal at Madrid in the time of Phi
lip II. having efcaped from Juftice, took re-

(u) De PAmb&fs.
(v) De Jur. Civ. 3. 12. 28. (w) De For. Leg. c. 20;
(*) L. 4. S. i£0. '(;?) Temple's Mem. 1672. 1679.
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fuge in the houfe of the Venetian AmbafTa* 
dor, and was purfued by an officer, who was 
told frpm a window by the Ambaffador him-* 
felf to enter the houfe, but who was imme
diately fet upon, ill-treated and driven away 
by the gentlemen and fervants of the embaffy. 
The Officer complained to the Prefident of 
Cajiile, who took information of the whole 
affair, and ordered the Provofts to fend and 
feize the delinquents. Hearing that they were 
to be refifted, the Provofts, inftead of fending, 
went themfelves, and upon entering, found 
the Ambaflador armed with fword and buck
ler, and the whole fuite prepared to oppofq 
them, They neverthelefs •without violencer 
contrived to amufe the perfon of the Ambaf- 
fador, while their officers feized feveral delin
quents, among whom was Badoaro one of his 
relations, Thefe were tried by the tribunals 
of the country. Badoaro was condemned to 
be beheaded; feveral valets to be hanged; 
and others to be flogged; and the king wrote 
to the Republic of Venice, and to all other 
Chriftian Powers, acquainting them that his 
will and defire was, that when his Ambajjadors 
fotmnitted any crimes unworthy of their Jiation% 
they fould be f ripped of their privileges and

judged
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fudged by the kfw.s of the kingdom where they 
tefided\ {z) -

This cafe is as ftrong as it is poffible to be 
againft the pofitions in queftion. It is to be 
found in Anthony Veras Parfait Ambafladeur, 
and. Wicquefort endeavours to fhafee its autho
rity by faying he never met with it in any 
other hiftory. It is, however, alfo to be 
found in Wottor?s account of Chriftendom, (a) 
and the Legatus of Frederick Marjlaer. (^) 
De Callieres feems content in thinkings that 
juftice was done, and yet the dignity of an 
Ambajfador preferred, (c) But according to 
all the foregoing reafoning, whatever may 
have become of the Ambaffador himfelf,’ it 
muft be confeffed that the whole law con
cerning the inviolability of Embaflies as we 
have reviewed it, was ahfolutely deftroyed. 
Aft then that we can fairly fay upon this, and 
the cafe of Sa9 is, that the one happened 
before the doctrines which relate to the fuite 
were well underftood or dilfeminated j and

(z) De Callieres Man de Negoc. 2. 294. „

(a) Fa. 2j 1. (!>} Lib. 2. DilT, 13,

f <• ] De Call* ut fup, >
that
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that the other forms an exception to the general 
ulage, which will not impugn the general 
law. Since, according to the obfervation of 
Bynkerfhoek, upon one of thefe very examples, 

**■ one fingle decifion, of one lingle State, 
^ cannot do away the Law of Nations 
o.jtfelf ” (d) - .

I cannot quit this interefting and remark* 
table fubjedt without obferving, that the pri* 
vileges in queftion have been carried by fome 
to an, extent even greater than that which we 
have been examining. In the Treatife of 
Vattel\ we find the following pofitions 
That although the Sovereign to whom an 
Ambaflador is addrefled, is particularly called 
upon to protect him in his privileges ; yet 
that the fame duty extends to other Sove
reigns to whom he is not addrefled, but 
through whofe country he is obliged to pafs 
for the purpofes of his million. To infult 
him, fays Vattel, is to affront his mafter and 
his whole nation ; to arreft him, or to offer 
violence to his perfon, is to wound the rights of 
Embaflies which belong to every Sovereign. (<?)

(d) Sed una unius Regis fententia, non efficit Jus Gen
tium. De For. Leg. c. 19. * . f

1 (#) Vattel, 4. 7. 84.
Thi$
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" This dodtrine arifes out of fome conlidera-% 
tions upon the cafe of Rincon and Fregoze3 
Ambaffadors of Francis I. of France, the 
one to the Forte, the other to Venice. Thefe 
Minifters paffing down the Po in their paf- 
fage, and being fufpedted of bearing difpatches 
prejudicial to the interefts of the Emperor 
■Charles V. were fet upon and murdered, ap-. 
parently by the orders of the Governor of 
Milan. But the Emperor, although at that 
time at peace with Francis, appears not 
to have been inclined to punifh the authors 
of the murder. Upon this tranfadtion Vattel 
obferves, that it was an atrocious attempt 
againft the Law of Nations; that Francis 
had not only a very juft caufe for war 
againft the Emperor, but alfo to demand 
the afliftance of all other nations in its fupport. 
For it was an affair, not of two individuals, 
who each of them fuppofed they had right 
-on their fide ; but of all States nvhatfoever, 
who were interefted in maintaining the rights 
of Embaffy. (f)

It perhaps does not fall exadUy within the 
fcope of this Treatife, to examine whether

(f) Vattel, 4. 7. 84.
this
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this opinion is really laW as it is recelvedat 
prefeftt. But we may venture to obferve* 
that in this pofition, Vattel ftands foie. At 
leaft all the authors on the Law of Nations 
Who have preceded him, after difcufling the 
point at length, have come to a eoticlufioa 
diredtly the reVerfe Of his; and that which 
they have concluded, is fupported by a great 
variety of cafes, both of. an antierit and a 
recent date. Thus Albericus Genfilis, upon 
this very cafe of Rincon and Fregoze, obferves 
merely u Probrofum id Carolo fuiflet.” (g) 
Sed alia Queftio eft, adds Bynkerjhoek, 
de jure Legationis, alia de jure honejla- 
tis. {h) Grotiusy who followed Gentilisy after 
having given his opinions at length upon the 
inviolability of Ambaffadors, fays exprefsly, 
that it is only to be underftood to be binding 
on thofe Sovereigns to whom they are fent, 
“ Non pertinet ergo hsec Lex ad eos per 
u quorum fines, non accepta venia, tranfeunt 
“ legati.” (/) It is true, the non accepta veniay 

may be made by fome to amount to an in
violability, provided they have pafs-ports. But 
it may be fairly queftioned, whether th&

(g) De Legat. 2, 3. (h) De For. Legat. c. 9.
.-(*) D. J. B. et. P. 2. 18. 5.

poffefiioii
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pofteflion of a pafs-port itfelf, can confer any 
thing more, than the common prote&ion to 
Which common aliens have a right Bynker- 
Jhoek at leaft, without taking notice of pafs- 
ports at all, underftands Grotimxa mean, ge
nerally, that the privilege in queftion lhall not 
have place in countries to which Ambaffadors 
are hot addrefled (£)« Of this opinion alio, 
were Zoucby {/) Wicquefor'ty who has been 
deemed the very champion of the rights of 
Ambaffadors, and who decides that the cafe of 
Rincon and Fregoze, though an atrocious 
murder, was not a violation of the Law of 
Nations, as to Embaflies; (m) Huber; («} 
and ktftly, Byn'kerjhoek; who had particu
lar occafion to examine the point, but. a 
fhort time before Vattel. (o) The iubjedfc

) De For. Legal, o 9.
(/) De Jur. Fecial. 2. 4. 18. ap< eund.
(m) De L’Ambalf. 1. 433. 439.
(k) De Jar. Civ. 3. 12. 28. Obligatio autem de non 

violandO, duntaxat inter mittentes et eos ad quos mittuntut 
legati intercedit ad tertium non perfineti Qui proinde 
eontra Jus Gentium non peccat, Si hoftilia meritos tan- 
quam holies accipiat, iifque damnum aut exitium inferat, 
cujus rei exemplum hiftorix.multas fuppeditant. . ''

(0) The Treatife De Foro Legatorum, was written 
on the occafion of the Arreft of the Duke of Holftein’s 
JVtinifter in Holland, 1720, and was publifhed 1721.

came
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came before the latter hi confidering fh& 
meaning of the paffage, “ Heir te lande, 
“ komen de, refiderende ofpaffirende” which 
formed part of a declaration of the States 
General in favour of the inviolability of Am-* 
bafladprs; and the difficulty Was, to know 
whether the word, “ Paffierende,” was appli-* 
cable to Ambaffadors to other powers, faffing 
through Holland, or confined fimply to thofe 
addrefled to the States, coming, refiding, and 
paffing away, or retiring. To folve this dif- 

‘ faculty, he enquired into the opinions of the. 
Jurifts concerning the point in difcuffion, and 
determined that it applied folely to Ambafla- 
dors who were addrefled to the States, (f)

Thefe authorities are alfo fupported by 
abundance of cafes, of which, exclufive of 
that of Rincon and Fregoze, which authors, 
as we have feen, have contended did ilot 
amount to a violation of the Law of Nations, 
I fhall alfo fele£t the following. .

Henry II. of France fending the Marefchal 
de St. Andre to Edward VI. of England, 
the Queen of Hungary, who governed the

Low
(/>) De For. Legat. c. 9.
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Low Countries, endeaVbured to take him on 
v his return, between Dover and Calais. There' 

waS at that time peace between France and 
Spain, but Henry foon after publifhed a 
memorial of grievances ' againft the latter, 
among which he mentions this attempt againft 
his Ambaffadof, as a breach of the peace. He, 
however, does hot make it amount to a violation 
©f the Law of Nations, becaufe St. Andre had 
not been addrefled either to Spain, or to the low 
Countries, as Ambajj'ador. (y)—Selim II. in 
the fixteenth century, being at peace with 
Venice, but meditating war, fent a Minifter 
to the King of France to know his fentiments 
of it; He endeavoured to pafs through 
Venice, but Was arrefted, and the French 
Ambafladot there, and the King himfelf, 
clairhed his liberty as addrefled to them.— 
But they Were forced to yield to the argu
ments of the Republic ; that a fovereign power 

\ need not recognife a public Minijler as fuch, un- 
f kfs it is to him that his credentials are ad~
[ drejjed. (r)—The Republic of Poland, having
f elected Henry Duke of Anjou to be their- 
h King*, fent Ambafladors to France to an

nounce his election. As it was againft the

(?) Wicquefort, I. 177. (?') Wicquefort, x. 177.

Vol. II, O o in*
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ijiterefts of the Emperor, they feared thaff 
pafs-ports through Germany would be refufed 
them, an<f they therefore fet out without 
them. In their way through Saxony, how
ever, they fent to demand a pafs-port of the 
Ele&or, who notwithjianding they were Ambaf

fadors, exprefled his furprife that they Ihould 
attempt to pals through his country, and 
ordered them to be detained, (s)—Irr 1572, 
Elizabeth of England, having reafon, 
to. be jealous of the machinations of the 
French in Scotland, arrefted all French
men palling through the kingdom to that 
country without pafs-port. Among thefe was 
JOu Croc, the French Ambaflador to Scot
land, and his Court complained loudly of 
this as a violation of the Law of Nations. 
But Walfingham, the Secretary, pleaded, that 
as it was Du Croc’s own fault for not 
taking a pafs-port, he might juftly be de
tained, and with this plea the French were 
content, notwithftanding his quality of Am- 
bafjador. (/) In 1603, Gregory Barbarigo, 
being fent Ambaflador from Venice w Great- 
Britain, flopped in his paflage in the St^te of

(t) Id- I. 188. (/) Wicqaef. 1. 439.

the
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the Grtfons, die ally of Venice ; and having 
buftnefs with the French Ambaflador, he re
mained there for fome time: But his expences 
and feftivities not fuiting the chaftened lim- 
plicity of the Grtfons, they ordered him to 
retire. A queftion, fays Wicquefort, arofe 
Upon this, whether it was not a breach of-the 
Law of Nations, which, (B&rbarigo not being 
addrejj'ed to the Grtfons ,) he determines in the 
negative. {«)—Again, it is a part of the privi
leges of Ambalfadors to be covered of right 
before crowned heads.-r-In 1641, the Portugal 
AmbajJador to the States, palling through 
England, demanded audience of the King: 
It was granted, hut upon condition that it 
mould be as an individual, not as Ambaflador, 
and consequently that he could not be allowed 
•the ufual ceremonial, (w)

Thefe cafes, which are thus both the effect 
and the fuppdrt of the above-mentioned 
authorities concerning the inviolability of 
Ambalfadors palling through third States, are 
in dire<9t opposition to the opinion of Vattel 5 
and it is mot a little remarkable that that

(a) Wicquef. 1. 172, (it;) Id.

- O02 ' writer
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writer, although he quotes the cafe of Rtncmi 
and Fregoze as a kind of vehicle of his opi
nion, has not fallen upon one as an authority 
for it. ' ,

I cannot finally conclude this hiftory of 
the doftrine and precedents concerning in
violability, as upheld in former times, with
out taking notice of the celebrated and in- 
terefting cafe of the unfortunate Queen of 
Scots. As this produced the greateft queftion 
that was agitated during the fixteenth cen
tury, or perhaps in the hiftory of Europe, 
has much reafoning on both fides, and few 
Or no examples of this fort either before or 
after it, I fhall make no apology for going 
into a full review, not of the crimes or in
nocence of Mary, but of the right of Eliza
beth to put her to death, and the extent of 
the precedent formed by the tranfadtion. 
And herein I fhall confine myfelf ftri&ly to 
the cafe as it actually happened.-

In 1567, Mary Queen of Scotland, in her 
©wn right, having married Bothwell, Duke of 
Orkneyr a man of known profligacy and dar
ing ambition, who had murdered her former 
hufband, and was endeavouring to get into 

. . - . his
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Ms pofleflion the perfon of James, Prince 
of the kingdom,; many nobles of the realm 
cenlpired againft him, and aflociated for the 
defence of James. In the manifefto which 
they put forth they difclaimed all violent in
tentions againft their lawful Sovereign Mary, 
and profeffed to take arms folely againft1 Both- 
well. The event of their undertaking was the 
flight 'of their enemy and the imprifonment 
of the Queen, whom, being thus in their 
power, and having no lawful authority to do 
fo, they refolved to depofe. Equally deftitute 
of fuch ^authority, they affumed. the title of 
the JLords of the Secret Council, and without 
aa.y other right, arrogated to themfelveS the 
whole regal power.-—-.Mary, under duref r 
and imprefled by various Lords and the 
Englifh Ambaflador, with the notion that deeds 
made in fuch a c'afe were void in law, iigned. 
certain inftruments by which fhe furrendered 
the whole of her authority to her fon, and 
conftituted the Earl of Murray Regent of the 
kingdom. The Prince was crowned in form; 
the government was thenceforward carried 
ort in his name, and a Parliament was fum- 
moned in which the refignation of the Queen 
Was declared valid, and the whole of the 
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proceedings againft her pronounced to b6 ' 
lawful. In this fituation of things Ihe efcaped 
out of prifon, aflembled an army, and de-* 
clared that her refignation was extorted from 
her by force, This was confirmed by a 
council of her Nobles, who pronounced* in 
confequence, that all the proceedings againft 
her were illegal. She afterwards fought a«d 
loft the battle of Ldngfide^ and having" been 
previoully invited by Elizabeth, (x) who pro-? 
mifed tp give her the reception of an Ally 
and a Quten, took refuge in England, and 
Was publickly received at Garlifie. (y)

565 FROM THE FIFTEENTH, TO *

Being thus in the power of Elizabeth, great 
debates were inftantly held concerning the 
manner of her difpofal, the leading feature^

(#) She fent John Breton firffc to her (Elizabeth) 
with a diamond, which fhe had before received from her 

4 in token pf mutual kindnefs, to let her know flie would 
& come into England, add crave aid of her, &c. &c, to whom 
u Queen Elizabeth moll largely proirnfed all the love and 
fc kindnefs of a fifter.” Qamd. jog, So alfo, in another 
place, w The Queen had? by Henry Middlemore, made 
** her a large promife op the word of a Prince, of all cour- 
44 tefy aiid kind hofpitality, &c.” Id. 370, See alfo An- 
jjerfon’s Collections, 4, 2.

(y) Roberts. Hill, of Scot. Bks. 4, 5.

s of
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fcf which, and the conhdefations drawn up ki
writuag for the bitter guide of the chief, 
Gounfetlors, will affift us much in our judge
ment concerning the real ideas which were 
entertained of her.- Asfoen as1 fee was at •
Carliifle, it was thought wife that ho' one 
feould be afloWed to cohie to her without 
the knowledge of thofe who had the change of 
her, and that ail Scotch Noblemen of the 
French party coining into England feould bd 
tl flayed,” It was alfo refolved, that if the 
party which had depofed her feould demand 
to have their caufe heard by the Queen of 
England, it feould be granted, upon the 
ground of the antient prerogative of the Crown 
of England to take cognizance of any centre* 
werjy mowed concerning the Crown of Scotland j 
that this was particularly neceflary at this 
time, becaufe the Queen of Scotland had 
heretofore openly challenged the Grown of 
England* “ not as a fecond perfon after the 
Queen's Majejly, but afore hef” It was de
termined that fee feould on no account be 
fullered to pafs into prance, becaufe that 
might renew the league between that coun
try and Scotland, to the detriment of Eng
land, It was determined, that if fee remained 
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in England, fee feould not be allowed her
liberty, becaufe, according to Camden, “as 
“ fee was the very pith and marrow of fweet 
‘‘ eloquence,” fee would, ufe it to increafe 
her party in favour of her immediate views 
upon, the; Grown, without waiting for the death 
of Elizabeth ; “ and no man would think 
“ but that fech a fwete bayte wouldi. make 
“ concord between her and all her fubjeds 
f‘ in Scptlapd.” She was not allowed to re
tire back to Scotland, “ becaufe England in 
f‘ time would be abafed, and the Queen her- 
“ felf would Apt long haye continuance.”— 
Sir Francis Knollys, onq of the keepers at 
this time, of Mary, defcribes her as pf a bold 
afpiring fpirit, thirfting after victory, for the 
fake of which “ pain and peril feemed plea- 
“ fant to her, and wealth contemptuous and 
“ yile. (z) She had afferted her direct title 
to the Crown of England before that of Eli
zabeth, and had always refufed to ratify the 

J . . ■ - Treaty
(z) Knoll ys’ account djfcovers much penetration anti 

ability i» himfelf, and is one of the beft-dravvn characters qf 
Mary, as to one part of her dilpofitipn, that appears upon 
record. “ And yit this Lady and Princefs is a notable 
“ woman; Ihe feemeth to regard no cerernonious honor 
* befide the acknowledging of hir Eftate Royal. Sire 

.... « fheweth



Treaty of Edinburgh, by which that pretenjion 
was to be laid afide. “ Now what is to be 
« done,” fays Knollys writing to Cecily “ with 
“ fuch a Lady and Prince, or whether fuch 
“ a Princefs and Lady be to be nourifhed in 
“ one’s bofom, or whether it be good to halt, 

and dilfemble with fuch a Lady, I refer to 
** your judgment. If her Highnefs {Eliza* 
“ beth) think it good to ftay the coming of 
“ the French into Scotland ; if her Highnefs 
“ think any peril towards her; if her High- 
u nefs think any Princes or Potentates, or

^ fheweth a difpofition to fpeyk motche, to be bold, to be 
pleafant, and to be very familiar. She fheweth a great 

4i defyre to be avenged of hir enemies. She fheweth a 
£ redinefs to expone hirfelffe to all perylls, in hope of 
“ vi&ory, She defyreth motche to hear of hardinefs and 
“ valiancy, commending byname, all approved hardy men 
“ of hir country, althoghe they be hir enemies $ and fhe 
,<c concealeth no cowardnefs evin in hir friends. The 
V thyng that moft fhe thirfteth after, is vi&orie; and it 
a feemeth .to 'be indifferent to hir, to have hir enemyes 
“ dimynifhed either by the fword of hir friends, or by the 
K lyberal promyfis and rewards of hir purfe; or by divy- 
u fion arid quarrels raifed' among themfelves: fo that for 
*£ vi&orye’s fake, pain and peryll feemeth pleafant unto 
u hir; and in refpeft of victory, wealth and all things 
u feemeth to hir ‘ contemptuous and vyle.” Anderfon’s 
JPplledb 4. 72, t .
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“ that any factious fubje&s may confpire 
“ againft her; theft I am ftire fhe will think 
“ it good policy, rowncfly and plainly to af- 
“ lift her own caufe, I think it an honcrar- 
<l able quarrel in her Highnefs to expel the 
a French, and the eafieft way thereto is to 
a aid and countenance the Regent (Murray^ 
u in time.” In another letter he fays,ft The 
** cold dealing of the Englifh will not fatisfy 
u her fiery ftomach, and that unleft fhe be 
H removed as a prifoner, fhe will not go far- 
il ther into the realm.” {a) .The Privy Coun
cil, in their memorial on the fubjedt (June 20, 
x 568,) alfo affert the prerogative of England 
over Scotland, and accufe her vehemently of 
a defign upon the Englifh throne. w What 
“ contra&s,” fay they, M what promifes, 
K what aids, what oaths, can be imagined to 
“ withftand her appetite to this crown.” This 
they again ground upon her former ftrong 
affertion of her pretenfions, and her refufal 
to ratify the Treaty which had fettled them, {b) 
Hence, according to Camden, they refplved to

{a) See Camden, in, J13. Anderfon. 4. 34 to 42. The
aboye arguments are taken from papers in Cecil’s own 
hand. ,

{h) Anderfon. 4* *03 to iq6f
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treat her as a prifoner, and actually detained 
her “ as taken by the right of war.” (c). The 
injuftice of this was refented hy many of her 
own fubjedts in Scotland, w'ho, in a fpirited 
jemonftrance fent to Elizabeth, told her how 
much it was againft her princely honour to, 
detain her as a captive, “ and that other So-' 
vereigns would find remedy therefore.” {d) 
At the fame time fhe was treated in all formal 
proceedings as a true and lawful Queen. In 
the well-known commifiion given to , the 
Duke of Norfolk and others to enquire into 
the matters betwixt her and her fubjedts, fhe 
is called by Elizabeth, “ Our dear Sifter and 
“ Coufin, Mary Queen of Scots,” Her fon, 
through the whole of the famous conferences 
Tit York and Hampton Court, is ftyled by 
the Englifh no more than “ the Prince her 
“ fon ;” or, fometimes “ the Prince acknow

ledged King by the Nobles of Scotland ;n 
^nd after thofe conferences were put an 
end to, the Bifhop of Rofs was allowed to 
remain with proper credentials, as h?r Am*- 
haflador at thp Englifh Court, (e)

(r) Camden, in, (d) Anderfon. 4. 122,

(e) Id. 4. fecond part. 4. fj, $8, 33, 38. 3. Leflies’s 
^egociatiops, •

Now

THE SEVENTEENTH CENTURY. 571



572 FROM THE FIFTEENTH, TO

' Now from thefe naked circumftances of 
the cafe, two things feem not unfairly to 
be implied : I. That the Englifh Council 
(with what juftice is not here the queftion) 
detained Mary from the firft as an enemy, 
afpiring to the Crown of their Queen, fo
menting and favouring the parties which 
were known to be adverfe to her intereft and 
fecurity, and as fuch juftly {in their opinion) 
liable-to be imprifoned. II. That they conft- 
dered her as a real Sovereign, and allowed her 
all the rights of an a&ual, though hoftile and 
captive Queen, And hence I would argue, 
that the &€t of imprifoning her, at firft di£~ 
guifed, but afterwards avowed and defended 
againft all who concerned themfelves in it, 
was a direct a£t of hoftility of Elizabeth 
againft Mary, “ I, for my part,” fays the 
former to the French King, “ do detain the 
u Queen of Scots in honourable cuftody, for 
“ the fafety of England, and mine own fe- 
“ curity; and for it I have examples of the 

French, who fiiut up Chilperic in a mo- 
“ naftery, Charles of Lorraine in a deep dun- 
“ geon, and Sforza Duke of Milan in an iron 
“ grate, to fecure their own elates. Finally, 
“ however, ({he is obliged to confefs,) fuch



* great examples as theje do always carry with 
u themfame kind of injustice.” The conclufion of 
this celebrated affair was equally unjuft on the 
part of the Englifh, with its commencement. 
The Government, confidering Mary as their 
modf'potent enemy, had long refolved upon1 
her deathbut neither the temper of 
England,' nor the maxims of the world, 
would have borne them out, if by a bare
faced ufe of the right of power, they had cut 
her off without deigning to affign a caufe; 
they therefore coloured their intentions with 
the appearance even of law, and paffed that 
well-known and unjuft adt, by which the life 
of this unfortunate Princefs was made actu
ally to depend upon the deed of another, 
of whom fhe might abfolutely know nothing, 
much lefs be privy to his actions. Seventeen 
years after her firft detention, a law was 
enadted, by which, if any attempt was made 
againft her Majefty’s life, by or for any per- 
fon pretending a title to the Crown, the 
Queen was empowered to nominate twenty- 
four perfons to examine and pafs fentence of 
death on the fame ; and if the attempt took 
effedt, then- not only thofe by or for whom the 
adt was perpetrated, but their iflues alfo, 
- N- • being
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being any way privy or affenting to tbg 
fame, might in like manner be purfued to1 
death, ( / )

It was upon this ftatute that Mary was 
tried and condemned; and, previous to the? 
execution of it, it will not be uninterefting 
to confider the reafoning that prevailed at 
that time, in order to juftify the intended fe- 
verity t>f the Englifh Miniftry. So early as 
1572, above fourteen years before her death, 
the Parliament had addreffed the Queen to 
proceed criminally againft Mary, as one who 
had attempted to diftUrb her government; (g) 
for which purpofe they proceeded to a very 
full but inapplicable detail of reafons for her 
death, founded, not upon the right of the 
Englifh to try her, but the neceffity for 
punifhment in general. They alfo built

( f) State Trials. 1. 103*

(<£■) Strype’s Annals. 2, 134^0 137. The political 
feverities of Burleigh and Walfingham feem there to pre^ 
ponderate over thofe of Elizabeth herfelf. The former* 
writing to the latter* when Ambaflador in France* has thefe 
words: u Our news is, we are prefently in hand to at* 
cc taint the Scottifh Queen of Treafon. And yet we fear 
tc our Queen wil fcant agree to it*”

much
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much upon that new ground which, as we 
obferved in the beginning of the prefent 
Chapter, had in this century been taken as 
a foundation for very contrary public maxims 
among Proteftants and Catholics. According 
to this, the Queen of Scots was treated as the 
adverfary of God, and a confpirer againft the 
gofpel of Chrift in all countries $ and they 
quote, for? a precedent, the execution of Lici- 
nius by “ his fellow Emperor,” Conftantine, 
becaufe he had laboured to fubvert the Chrif? 
tian Religion, [h) In their petition alfo to 
the Queen, they call Mary “ a Queen ,of late 
“ time, but now juftly no Queen; a nigh 
“ kinfwoman to her Majefty, but a very un- 
“ natural After“ And albeit,” they con
tinue, “ upon her JirJl coming, your High- 
“ nefs might, both by law and /z^zoyhave 
M dealt with her judicially, for her attempts 
“ made, by Writing and otherwife, againft 
“ your Crown, yet fhe has had your Ma- 
“ jefty’s mojl gracious proteSlion, and you have 
w dealt with her like a good and natural 
“ fifter.” They then go on to petition, that 
if hereafter any attempt fhall be made againft

(/;) D’Ewe’s Journals. 208, 209. We fhall foon fee, 
what the real cafe of Licinius was, ,

the
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the Queen by her, fhe may be adju dged td 
death as a ^Traitor, without any farther trou
ble of Parliament; and not only this, but if 
any attempt be made to deliver her out of 
prifon, Jhe being ajfenting to the fame, the 
perfons making the attempt, and Jh'e herfelf^ 
may be in the fame manner condemned. 
They then flatly deny that Sovereigns are in
violable, and quote precedents, which are 
vainly thought to bear them out in their 
ideas. (?) To the confideration of thefe we 
fhall come in their proper place. Mean tithe,- 
it requires little attention to be fenfible of the 
extreme injuftice, to call it by no harfher 
name, of attempting to pafs a law for the 
death of a prifoner, fhut up by the foie right 
of power, and upon political motives, in cafe 
fhe fhould endeavour to efcape out of prifon ; 
nor is there any reader but muft be ftruck 
with the inconfiftency of this grave public 
body, when they affert that this injured wo
man had enjoyed the proteSiion oi Elizabeth, 
and therefore might be proceeded againft foh 
Treafon.

(i) D’Ewe’s Journals. 215, 2x7, 2r8, 219. Seje alfb 
Strype’s Annals. 2,134, tt infr.

. • In
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In 1585 palled the fatal ftatutp abovemen-, 
tioned. The Parliament apprehending, fays 
Strype, that Ihe was concerned in the cOnljpi- 
racies of Spain, moved for the taking her off j 
but men were not agreed as to the manfter of 
it. The dark-minded Leicejler proppfed poi- 
fon, and fent a Divine privately to Walling- 
ham, to fatisfy him that it was lawful; {j) but 
though Walfingbam. refufed, and thereby 
faved his reputation, yet by fupporting the 
conduct that was actually purfued, he pro
bably did more real mifchief, inafmuch as he 
promoted what at bell: perhaps can only be 
called a legal murder. In order the better to 
countenance this, a book was put forth to 
confider of the lawfulnefs of putting Mary to 
death as a Sovereign, all preliminaries being 
taken for granted, that Ihe had really enjoyed 
the protection of England, had remained there 
at liberty, and had been guilty of the crimes 
alleged igainft her. In this book the follow
ing cafe was confidered at large:

“ A Sovereign Prince, acknowledging no 
u fuperiour, in diftrefs at home, flyeth 
“ to the kingdom of his Confederate, be- 
“ ing likewife a Sovereign Prince, and

(j) Camd. 346.
Vpi.II. Pp • “is



“ is by him received into protection;
“ yet kept in fafe cuftody, as having been s 
“ a Competitor afore of that kingdom, \

..... “ where he praSlifed by open faSi againji i 
“ the life and the kingdom of that- Prince. i 
“ Whether may fuch the ptadifer be 1 
“ therefore juffcly put to death?” (k)

Upon this celebrated queftion, ilfue was 
joined by the civilians of the time, although 
it was eafy to fee, in the account that Was 
publifhed for the fatisfadion of the people, 
what was the predominant fpirit, from the 
fcantrhefs of the objedions, and the ftilnefs 
of the anfwers. On the part of the Queen 
of Scots, it was contended,

v I. That fhe was an anointed Queen as well 
as Elizabeth, and that par in parem, non ha- 
bet poteftatem. •

II. That fhe came into the kingdom, fub- 
jed only to the Law of Nations, and there
fore not amenable to the municipal jurifdic- 
tion.

To this it was anfwered, that fhe had 
been depofed by her fubjeds, and therefore 

ik) Strype. 3, 299.

S7z FROM THE FIFTEENTH, TO

was'



TH£ 3£VE&fE^KTH CSENftffefi #9

teas not to be cdnfidered as a 4 Sovereign; but 
that even if fhe were Qtieeo of §cpts ip pof- 
feflion, yet fhe was a feudatory tq Elizabeth* 
and confequentfy might be tried ; that every 
Prince, not in his own territories* parts vqitfy 
ibis inviolability in the country 'where foe refides; 
that it was knoteri law* that all perfons eomr 
mitting crimes were fubjett to be tried for 
them, in the countries whete they committed 
them; and that if a Sovereign coming into 
the territories of another* were not to be 
thus fubjedl, his condition would be better 
than that of the lawful Prince } that with re- 
fpe£k to the Law of Nations, it is denied that 
Queen Mary was only fubjed to them* fijjf# 
all aliens are fubject to the pojitive law of the 
land, and that in matters of Treqfon there 
can be no difference of perfons, whether So* 
vereign or not 5 that the nature of Treafon i§ 
fuch, as that fhe pwijhment thereof is not tied 
to any law ; that a King jpaffing through ap.9^ 
ther King’s realm, or there refiant, is but a 
private perfon, and may commit Treafon a? 
another private man*

By this time, therefore* the cafe had a£ 
fumed a new fhape ; and leaving outr the com- 

Pp 2 fide.ration



fideration that Mary had from the firft been 
treated as an enemy, and imprifoned as fuch, 
a doctrine was now fet up which had not 
before been thought of by the Government, 
that Sovereigns in foreign countries fhould be 
confidered as common aliens, and upon the 
fuppofition of having enjoyed the protec
tion of the laws, fhould be deemed amenable 
to their power. To fupport this, the-hiftory 
of the world was ranfaclced for cafes, wherein 
Sovereigns had been punifhed by fellow So
vereigns, although whether they had been 
punifhed judicially, or whether they were as 
perfectly independent asthofe who punifhed 
them, did not feem to come into the enquiry. 
Dr. Dale, however, (the fame who had been 
confulted on the Bifhop of Rofs's cafe,) upon 
being again applied to by Burleigh for the 
fatisfaftion of herMajefty, gave it as his opi
nion, that nihil eft in toto jure certius, than 
that the Queen of Scots having committed a 
crime in England, might there be judicially 
tried. (/) -

Into the particulars of the precedents quoted 
we .fhall now proceed to enquire, and not
• (/) Strype. 3. 365. -
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one of them perhaps will be found to fupport 
the reafoning we have detailed. They were 
in number five ; thofe of Dejotarus, Licinius, 
Conraddin, Robert, andycww, (m) the three lat
ter, Sovereigns of Naples.

Of thefe the firft is inapplicable, fince De- 
jotarus was a tributary and conquered King of 
Galatiay and, according to the known cuf- 
tom of the empire, forced to fubmit to the 
Roman jurifdidtion. He had befides been 
deprived of'his dominions by C<zfary for 
adhering to Pompey, although afterwards 
reftored to a part of them. He was there
fore every way inferiour to the Dictator, and 
when accufed pf a defign againft his life, was , 
called upon to anfwer for his crime, trailing 
to fuch equity in the form of trial as a con
queror chofe to award him. We may add 
aifo, that although the oration of Cicero, in 
his behalf, proves that he was called upon to 
anfwer, yet it was to Caefar himfelf, and no 
fentence was palled in the caufe. (n) The 
fecond cafe is ftill lefs applicab le, fince, what

(m) Strype. 364. Append. B. 2. N. 1. Camden 371.

(«) Middleton’s Life of Cicero. 2. 215, 16.

pP 3 '
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evCr may have been the crime of Licinius, or 
the manner of his death, about which there is 

' much obfcUrity, it is at leaft certain that he 
was no longer Sovereign when he Was put to 
death. He had been conquered in Open war; 
by ConJlantiney had been deprived of regal 
power-, and had retired a bumble individual 
tO sTih&j}dfflicuy where, according to Eutro- 
f&fri contra religiOnem facratnehtl, prfatftus, 
t{ occifus eft. (<?)” Upon the third calc of Con— 
fnMiny We havO already obferved much in ano
ther patt pf this work. {j>) It will be recollected 
that he entered Naples in Opeh war, and was 
cO&quered in battle. Although, therefore, 
he might have been proceeded againft as jan 
enemy, yet none hut fhch ignorant and ban- 
barpus times could have allowed the pro
priety of proceeding againft him by a judi
cial procefs. Even as it was, alfo, we pointed 
put th$t the tranfaftion did not pafs Without 
CCnfure on (the ground of its irregularity, from 
the public lawyers of the time, {g) With re-

(o) L. io. 6. [p] Vol. I. p. 257, 258,

(y) Succaria, the molt famous lawyer of his time, wrote a 
hpok exjprefsly to proVe this aCt of Charles to be againft the 
haw of Nations. Hrft, de Sidle par Burigny. 2. 174.



fpcdt to the cafe of Joan, it would be won
derful how it could have beep offered at all, 
had it pot been neceffary to blacken the cha
racter pf Mary, by drawing a parallel 'Jber 
tween her and .the {Neapolitan, which was 
done in ail d.ue xfjprm by the Parliament, and. 
offered to the -Queen, {r) With the charadiers 
of theie two Prjne^Tes we have here nothipg. 
to do. . With refped to the force of, fhe pre
cedent, jt is well known that floan was exe
cuted flagrante bello hy her conqueror, Du- 
nazs&i without any form of judicial proeefs, 
and cpnfequently it could not confidently be 
made tfie foundation for proceeding juridically 
againft Mary. The remaining eafe of Ro
bert ways moft relied upon by the Civilian, 
Dale3 who lays great ftrefs upon the opinion 
of Pope Clement V. who reviewed and 
cancelled the judgment qf the Emperor 
againft him. The opinion is as follows 
“ ^Quod ft punitio crimiois intra diftridfutn 
“ Irnperialem commifli, ad Imperatoremforfan

pertinuiffe afferatur j verum eft quidem, fli

(r) See “ The analogy or refemblance between Joan 
Q. of Naples, and Mary (h of1 Scotland.” Strype. 3, 

Append, 2. ■
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“ in eodemdijlritdufuiffet inventus delinquent” is) 
If we examine, however, the cafe which gave 
rife to this opinion, we lhall find it equally 
inapplicable to that of Mary with the reft. 
Robert King of Naples had oppofed with an 
armed force the progrefs of Henry VII. in 
Italy, upon which that Emperor refolvgd to 
depofe him as bis vajfal who had taken arms 
againft his fuperiour Lord. For’ this pur- 
pofe he affembled a council at Pifa in 1313, 
where, according to Struvius, tanquam vajal- 
lum quod Florentinos, &c. &c. ad rebellionem 
concitaverit, et Pifanos Imperatori fideles in- 
feftaverit ; ad Imperialem curiam vocatus, non 
comparaverit, profcribit, omnefque vafallos ac 
fubditos a vinculo fidelitatis abfolvit. (if) In 
this tranfadion therefore we fee the mere adt 
of a Lord Paramount againft a rebel fubjed '; 
of a German Emperor putting his vaflal to 
the Ban of the Empire. The reafon why 
the fentence was reviewed by the Pope, was, 
becaufe the fentence was palled in a coun
try, not within the Imperial, but the Papal 
jurifdi&ion; and confequently the Emperor’s

(S) Strype. 3. 365,
(*} St-ruV. Corp. Hift. Germ. P. 9. S. 4, 14.
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authority to pafs any fentence at all, was 
queftioned. With refpe£t to his opinion, 
that if Robert's adt of delinquency had' hap
pened within the Imperial territory, he might 
perhaps (forfan) have been fubjedt tp his 
jurifdidtion, it is not only very faintly cx- 
preffed, but the point muft depend upon the 
fadt, whether the Emperor held the King.of 
Naples to he his vaffal or hot; and at moft it 
can be taken but as a mere obiter didtum. ,

Such, however, were the ideas, and fuch, 
the cafes to fupport them, which were enter
tained by the Englifh Statefmen and Civi
lians in the lixteenth century, upon this part 
of the Law* of Nations. Yet the point was 
not fo clear, even in thofe times, but that 
Mary was aware of the arguments that were 
to he brought againft them: and we may- 
remark, that the man who feems to have beft 
underftood the matter, that is, the moft con
fident and legitimate way of proceeding 
againft her, was Morton, her declared enemy, 
who, without feeking to colour the affair 
with pretexts which he probably knew were 
illegal, propofed boldly , that fhe fhould be 
fent back into Scotland, and put to death 

1 (I fup-



(I fuppofe a^ an open feugiiiy) in the very 
frontiers and borders of both kingdoms, (u) 
When Mary herfelf was called upon to plead 
to the jurifdi&ion of the Court which tried 
her, fhe afferted, with firm dignity, that “ fhe 
“ was no fubjedt, and would rather die a 
** thoufand deaths than acknowledge herfelf 
“ to be one, confidering that by fuch ac- 

knowledgmentlhe fhould both wrong the 
“ fublimky of Regal Majefty, and withal 
“ confefs herfelf to be bound by all tbe laws 

of England, even in matters of religion.” 
She afterwards objected to the ftatute that 
had been made againft her, and alked the 
Commiflioners by what law they intended to 
proceed; and fo low in her cftimation (pof- 
fibly without •much injuftice) were the Eng- 
lifh 'Civilians, that fhe told them, if they 
meant to adt upon the Civil or Canon Law, 
they muft fend for interpreters of it from Pa
via or Poitiers., or feme foreign 'Univer- 
fities, for in England none fit for it were to 
be found, “ If I am to be tried,’” fays this 
dignified IPiincefs on other occafions, ■“ who 
K fhall be my fleers ? Whereas the Queen 
% writes, that I am fubjeB to the laws of 

i («) Camd. 346,
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“ England, becaufe I have lived under their 
“ protection, I anfwer, that I came into 
K England to crave her aid and protection, 
“ and have ever fince been detained in pri- 
14 fon.” Hattony one of the Commiffioners, 
told her, that her plea was bodtlefs. “ Yon 
“ fay you are a 'Queen! Be it fo. In fuch 
“ a crime as this, the Royal ^Dignity itfelf is' 
“ not exempt from anftvermg, neither by 
“ the .Civil, nor Canon Law, nor by the Law 
** of Nations, nor of Nature'' Bromley, the 
Chancellor, made ufe of the fame fort of 
language,- but with little effeCt; and the only 
argument which overcame her fennels, wax 
pne peculiarly calculated to make an imprefr 
fion ilpcrn the mind of an innocent woman, 
(if indeed we can fuppofe her .to be fo!) 
anxious to clear her fullied reputation. Al
though fhe had refufed to anfwer juridically 
as a futyeCt, Mary had conftandy exprefled 
a wifh that her conduct ihould be examined j 
?nd Hatton urging to her, that all were as 
anxious as herfelf to prove her innocence, 
and that by denying the power of the Court, 
fhe would give rife to the fufpicion that fhe 
only meant to avoid examination, fhe yielded, 
though, fays Camden, “ with much adoe and 

jh will, Jeft fhe fhould feem to derogate
“ from
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“ from her predecefiors or fuccefibrs.” (w) 
The event is well known ; and I have only 
to add, in order to complete the hiftory of 
the fads of the cafe, that after many debates 
among the Crown Lawyers as to the defigna- 
tion of Mary, fhe was called id the record and 
the commiffion, “ Maria, filia et hsere's Ja- 
« cobi Quinti, nnper Regis Scotoram, com- 
“ muniter vocata, Regina Scotoram, et Dota- 
“ ria Francise.” And this was done becaufe 
14 to have called her diredly and precifely 
** Regina Scotoram, could not well be war- 
« ranted in law.” (x) She was at the fame 
time allowed to wear all her badges of Dig
nity and Royalty till after her condemnation, 
when they were ftripped from her in form, 
by PmvlettyJi&L then keeper, (y)

Thus far, throughout this interefting tranf- 
adion, we have ftudioufly confined ourfelves 
to the fads, and the reafoning of the times, as

(a') Gamden. 348, 49, 50, 51, 52, 53, 54, 6o, 6i,
7°> 71- .\ ■

(x) See Popham (Attorney General’s) letter or* this 
fubjeft. Strype 3. 364,

(y) Camd. 369,
, they
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they adually happened, without going into that 
great queftion which here was fo decidedly ar
gued upon, “ that a Sovereign, ref dent in' the 
M dominions of another Sovereign, may commit 

treafon, and he tried for it, or any other crime, 
* ‘ in the courts of the land." Upon that queftion 
we are now called upon to remark, and in out 
opinion, nothing was decided upon it in point 
of fad, by the cafe before us. For although, 
by an attention to it, as thus minutely ftated, 
we may difcover much reafoning for the 
affirmative, yet neither was any fair precedent 
quoted, nor does the cafe itfelf amount to 
one, if all the circumftances are confidered. 
Mary had never been that free agent in the 
kingdom of her Sifter Queen, fo as to 
conftitute the cafe of an Alien Sovereign 
protected by the Law and infringing it, 
which muft always be fuppofed before we 
can go into the queftion at all. She had 
alfo, as we have feen, been detained pri- 
foner from, the firft, by right of war-, and 
under this view of the matter, it may be faid 
to amount to no' more than the cafe of a 
prifoner of war, detained always in prifon," 
and aflenting to an ad againft the life of his 
Conqueror -x in which the true manner, of



proceeding againft him would be in the funl- 
mary way of martial law, without having re- 
courfe to the municipal courts of the country. 
Of this opinion waS the Civilian Zouch,when, 
a century afterwards, he came to review this 
celebrated tranfa&ion; he holding exprefsly, 
that no Sovereign can be regularly tried in 
the courts of another Sovereign, although he 
may, upon provocation, be proceeded againft 
in open violence, in the fame manner as if he 
had remained at home, and war had been de
clared againft him. And this he affirms, with 
reafon, to be a full anfwer to the argument 
againft the immunity of Sovereigns, that if it 
were allowed, the foreign would be in a better 
condition than the native Prince, (z)

The whole therefore, in our opinion, that 
the cafe of Queen Mary can in fafit amount to 
as a precedent, is this ; that a Sovereign Prince, 
in the territory of another Sovereign Prince, 
detained by right of war, and treated from the 
firft as an Enemy, was, upon confpiring againft

(z) Et fi cum In territorio principis in quem con- 
^urarunt deprehenfi funt, praefenti vindi&a uti melius vide- 
bitur; juri gentium convenit pro ftoftibus declarare* unde,< 
non expeftato juiicio, cuivis eos interficere impune liceat.

Solut, Qjuefl;. de Jud. Leg. && he* 84.
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the life of his Conqueror, put to death, by the 
decree of a Court exprefsly erected by law to 
watch over his attempts, and enquire into the 
truth of the fa£ts. Whether it was neceflarjr 
to ere£t fuch a Court by law, and for fuch 
a purpofe, is another queftion; and, at any 
rate, to try an enemy, taken and detained prl- 
foner by right of war, in the common Courts 
of the country, is too notorioufly irregular,, 
to need any comment at all. With refped; 
to the queftion, whether a paramount So
vereign, at peace with another, freely re
ading in his country, and commiting a 
crime either againft the pofttive law of 
the land, or againft the law of nations, is 
fubjedf to the municipal jurifdidtion of that 
country; whether this was found law, al
though it muft be confefled that fuch was 
the length to which the Englifh Govern
ment; meant to carry it, the cafe in out 
opinion, decides nothing. For, whatever may 
have been the reafoning of the Statesmen, 
the Parliament, or the Judges; as a fa£ly it 
cannot be made to go farther than what has 
actually been ftated. At the fame time, that 
reafoning is left upon its own ground ; and 
whether as an abftra£t proportion it is found, 

2 or



I

jig2 From the fifteenth* to

or unfbund, we pretend not to decide, con-» 
tenting ourfelves with having fhewn, that, if 
it is the former, it is at leaft not fupported by 
any full cafe in the hiftory of the world.

Others again endeavour to throw the cafe 
of Mary entirely afide, by afluming all the 
way through, that fhe was in reality not a 
Sovereign when fhe came into England, or at 
the time of her trial; and of this opinion is 
Vattel. (a) I fear, however, that the fa£ts 
will not fupport this fort of reafoning. The 
whole of what has been ftated, fhews very 
clearly, that Mary came into England an 
acknowledged Queen; and as fuch her Am- 
baflador (the Bijhop of RofsJ at the Englifh 
Court, was, even upon notorious delin
quency, allowed his privileges.-^—As fuch alfo 
Ihe was considered in all the reafoning of the 
Statefmen and Civilians concerning her ; and 
Ter dignity was exprefsly acknowledged 
whenever thofe difficult queftions concerning 
the right and manner of punifhing her were 
difcufled. And though the Parliament af-

(<?) Vattel. 2.7.108. Le fameux exemple de Marie 
reine d’Ecofie, que l’on voit li fouvent allegue en eette 
matiere, n’y vient pas fort a propos. Cette Princefie ne 
poflfedoit plus la couronne quand ells vient en Angleterre, 
Si qu’elle y fut arretee, jugee et condamnee.

feded



The seventeenth century. 93$

fedted to caliber “ the late Quednand fhd 
was -defcribed at her trial merely as the. 
u heirefs" of King Janies, yet fhe Enjoyed the 
refpedt and the badges of Royalty, and was 
not dripped of them till after her condemna-* 
tion.—This manner, therefore, of confidefing 
her as a private perfon, is only calculated, I 
think, to elude the queftion which is gend-i 
rally founded upon her cafe; although it is 
certain that to thofe who can confider her as" 
not acknowledged by the Englifh, it will 
have the effedt which Vattel fuppofes.

"With refpea to the main queftioh, tve are 
not here called upon to "endeavour to decide 
it, although the opinions entertained upon it, 
it was dur duty to relate. The tenor of ihefe 
opinions in England we have already fhewn j 
and it miift be owned, that whatever may 
be fuppofed to hive been decided at the time 
concerning the depofition, or the fovereignty 
of -Mary, the Minifters and Lawyers of Eng
land held in the moft decided terms, that 
a Sovereign, acknowledged as fuch, and re
ading freely within the'territory of another, 
was liable to be punifhed for Treafon by the 
courts of the land. Of this opinion alfo were 
feveral foreign Jurifts, fuch as Hottoman and 
r Yol It Q^q Arni-



Amifaeus. At the feme time, the reafoning 
upon which they chofe to reft, is liable to de- 
cifive objections j for the law of nations was 
then but little known; and all the arguments 
concerning it were taken from the civil law 
of the Romans, the utefEcacy of which we. 
fhall prefently have occafion to cfifcufs. Thus

FROM THE FIFTEENTH, TO

maxim, that a Magiftrate, out of his pr<rvincet 
is no longer inviolable j (<£) as if any parallel 
could be drawn between a Sovereign Prince* 
holding his throne from no one* and fiable to 
no jurifdiCtion, and a Subject Officer holding 
a deputed authority! It is right* however, to 
review a pofifion of Zrnch upon the other 
fide, in which* probably* he trufts too much 
to the precedent he offers.—In defending the 
exemption of Sovereigns from trialy he goes 
fo far as to fay* they are Sovereigns in » 
foreign cotmtry, even quoad their ownjurif* 
diction in criminal caufesr This-he founds 
on a cafe contained in Fleta* in which Ingelrarrt 
de Nogent being taken in the Palace ©f Ed
ward L of England, when that Ring was at 
Paris* for having, ftolen fome filver plate, there 
was made aqjieftion concerning the perfonwho 
was to try him; and, afterfome debate between

Ap. Zouch Solut- Quaeft. 56, 57,. 5ft
' ' sh$

V
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the Steward of the Englifh iioufehold and the 
trench Magiftracy, the King of England waS 
allowed the privilege of his Palacei If Ami* 
fauti lays Zoutbi had been awafe Of thiS cSfei 
hO would not fd rafhly have held that Sove- 
feigns loft their privileges in a foreigd coun
try !. \c) |At the finie time, ffOm Zouch’S 
Own mariner Of relating this precedent, I 
think it is very doubtful whether it was de
termined fdf the foreign King, as a known and 
univerfal cujlonii Of whether it was hot merely 
a cOJiceffiori, or compliment On the part of 
the French; The words are,

“ Habitis tunc xnde tfattatibus, m Concilia 
u Regis Francise cOniideratum fttit, quod Rex 
“ Arigliae ilia regia prerogativa et hofpitii 

fui privilegio, uteretur & gander et?* (d)

J/ wds agreed that the King of "England 
toiOkT nfe and enjoy the prerogatives of bis 
Palace /-—At ahy rate, fo Weighty a matter 
Cannot be difpofed of upon the authority of 
a Very imperfect and antient cafe, and which 
at beft can only be the foundation of a col
lateral argument* Vattel holds the fame 
Opinion With Zoucht both with refpedi to the

(f) Solut. Quseft. &c. 82. {d) Id. 81.
Qs * exemption
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exemption of a Sovereign from trial, and the 
enjoyment of liis own prerogatives over his 
own fubjedts in the/ foreign State* Leaving 
the latter queftion, we can only obferve, that 
the reafon he contents himfelf with giving 
for the former, is far from fatisfadtory, if it 
may not even be turned againft him. A Sove
reign, fays he, cannot be fujbjedt to the laws in 
a foreign country, ‘‘Car on ne prefume pas qu’ii 
“ ait confenti a s’y foumettre !” he therefore 
holds that we ought to Jiipulate with him be
fore hand, that he fhall fubmit to the laws, {e) 
It is needlefs to point out, that if the whole 
depends upon the mere prefumption of what 
is, or what is riot the intention of the Sove
reign, we may as well prefume that he will, 
as that he'will not fubrhit to the laws. Vattel 
holds, With more reafon, that if the Sove
reign is guilty of any hoftile adt, he may be 
proceeded againft as a declared enemy, in the 
fame manrier as if he had committed it out of 
the country, (f)

It may feem fomewhat remarkable, as we 
have contended, in another place, fo decidedly

(e) Droit des Gens, 4. 7. 108, ' (/) lb. :

- for
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for the exemption of Ambafladors, who 
ate but the reprefentatives of a Sovereign, 
that we fhould- not contend equally for the 
Sovereign himfelf? Upon this, however, we 
have to obferve, that there is a great-dif
ference as to the caufe for which One Sove
reign vilits the country of another.. - If he 
chufes, if I may life the expreffion, to be his 
own Ambaflador, and comes to treat of 
national concerns, all the reafoning grounded 
Upon - the neceffity for the communication of- 
nations will apply in his favour, and here' 
Vattel is alfo decidedly for him. (g) But if 
he comes as a: mere traveller, or to take 
refuge, without any bufinefs to»tranfaCt, 
whatever may be the real juftice of the cafe ; 
he is at leaft precluded frOm relying upon 
that part of the reafoning.. He is alfo de
prived of a much flronger argument in favour 
of Ambafladors^ namely, that it is not the 
intention of the Law of Nations to exempt 
them altogether, but fimply from a foreign 
jurifdidtion ; fince if their crime be againft the: 
law of nature, it is natural to fuppofe that 
their own laws will.puniflh them : whereas in
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the cafe of a Sovereign, he is amenable to n& 
law in his own country, and confequently the 
pimilhment demanded, cannot be executed. 
Upon the whole, the queftion, which has been, 
called by Pafchal, upon another occafion, 
^ Anxia et nodofa,” may be reduced to this; 
whether, if a Soyereign, being in a foreign 
Country, upon no national bufinefsy but on a 
jnere vifit of curiofity, or haying taken refuge 
there, commit murder, or any other crime 
agaiqft the law of nature; it is one of thofe 
cafes in which the intereft and bufinefs of the 
World are mors benefited by letting him 
cfeape, than the fupport of Hie laws is weak; 
Cped by waving the punifhment!

• What the Law actually is, or ha§ fairly 
been upon tjiis queftipn, we profefs not to 
determine. Throughout the cafe we have 
been reviewing, we haye contented pur« 
feivea whh ftating at large the opinions that 
Were held, and the real extent of the prece-r 
dent in point pf We haye alfo reviewed 
the cafes relied Upon* ahd endeavoured to 
ihew their tptal ihefficacy, The reafoning 
pn both (ides we leave tp the reader^ limply 
$jbferying, that if our fentiments upon thp

‘ whole
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whole matter are juft, there is at Ieaft hO 
cafe in the hiftory of the worlds by which to 
fupport the general difcuflkm.

And this will finifh what we have to fay 
upon this interefting fubje&.—Whether in 
the Jaft cafe, the proceedings of the -Engliih 
Council were governed folely by their hatred, 
or their dread of Queen Mary; or whether 
they bona fide belieyed their arguments to be 
founded upon the real Law of Nations of 
their time, ft is perhaps not eafy to 4et«ttniae 
withprecifion. Certain it is, that however' 
from the various eaufes we have related* 
Europe may be laid to have beea.improyed 
in its maxims, much yet remained to be done* 
The hoftilities of nations were ftill often 
carried on with the extremity of rigour, and 
when cafes of nicety were flatted, the lg*> 
norance of men were ftill fo great, that they 
generally fell into difficulty, and often into 
actions which caft a ftaia upon their honour. 
Of the latter, the behaviour of fo generous 
a Prince as Francis I, after the famous 
Treaty of Madrid* is a ftrong and eminent 
proof.—Every one knows the price which' 
this King had paid to Charles V. for his 

0*3 4 liberty,
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liberty* aflef the battle of Pavia. He agfc&J, 
ambngfr QtheW things*; to reftore tlfe'Dutchy 
of Burgundy, provided he Were firff fet at 
liberty* and ftipulated that in cafe he failed*, 
he would upon 'his honour:: and his oath 're
turn tb Spain* and. once: ore furrebdOr him-
felfe pnfoneri to the Emperor* [h) 'Nothing 
{feuld ’ be ‘dearer than the cpndu£t which, 
under this agreement, he was bound to pur- 
fue 5 but- as he forefaw a very unpleafant 
alternative^ he fell upon aJ meafure Which 
nothing but the ignorance of the times (though 
comparatively fo much improved) could evfen 
palliate. 'A'few hours previous to the fign- 
jng the' "Treaty, he aflembled feme of his 
friendsy'and "after enumerating the arts and 
the rigour^ which the Emperor had employed 
to procure his affent to fuch conditions, he 
igade a formal proteft in the hands of Notaries, 
that his confent was involuntary, and there
fore void ; knd with the intention to break 
it:fous warm in; his mind* he immediately 
afterwards. Signed the Inftrument. (/) Scarce 
washe fet i at: liberty, but the confequence of 
fuch intentions,was made evident. He joined

. [h) Eecucil ties Trait. 2. 1X2,
: ;£/)’ Wv 2. .‘107.
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*|a a league againft Charles, with the Pope, 
the ^Venetians, and the Duke of Milan; and 
the former, proceeding upon the- old Law of 
Nations, operated upon by the Ecclefiaftical 
Inftitutions, made ufe of a power which 
had not yet been abrogated, (i) and as 
the foie diredtor of cafes of confcience, ab-* 
folved the French Monarch from his oath.(/} 
In Virtue of this, and on other pretences, 
Fr ancis refufed to execute feveral articles 
of the Treaty, and when the Imperial Ain- 
bafladors came to remind him of his obliga
tions, he gave audience in their prefence tQ 
fome Deptuties of the States- of Burgundy, 
who* .ftoutly afferted that at the time of mak
ing it, he had it' not in his power to alienate 
the dominions of the crown. (0) At the fame 
time he refufed to return to pdfon*; and thefe 

the fubterfuges of thS' moft open and 
generous Prince of his time, to elude the per
formance of a Treaty which had reftored hint 
to liberty. The refpedt we have for him, 
makes us wifhful to attribute thefe unjuft and. 
jnconfiftent operations, entirely to the blind- 
pefs of his age.

{k)) Sec Chap. XIII. p. 125................. ;
(/) Roberts, Ch. V. 2. 346. {m) Id. 348,
’ • ‘ ' ‘ M
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But the rigour of the laws of war during 
thefe times, was equally notorious with this 
ignorance in the interpretation of Treaties; 
apd although there eertainly were not thofe 
defolating figns of extermination which had. 
parked the earlier wars of Europe, yet men 
had not yet by any means acquired that foft* 
nefs and pqliftv which a more intimate ao-» 
quaintanee with their duty has fince taught 
them. The Spaniards, partly from their zeal 
for cathoiieifm, partly from the mere purfuij; 
pf their old maxims, continued to condemn 
prifoners either to death, or to the gallies. (») 
The old maxim that no faith ought to be 
kept with heretics was enforced by Catholics 
Ugainft Proteftants, In fome countries,, even 
ChrijHan, (as ip Mufcovy,) it was fuppofed to 
be perfectly compatible with Chfiftianity to 
Commence war without any denunciation; (0)
- i • "

( n) Rymer’&Faed* Carnd, 123.
( q) Camd. 285. It was a Ruffian Tz^r who ordered m 

Ambaffadar’s hat tQ be nailed tQ h}s head, far infixing 
Upqn that p^rt of the ceremonial by which Ambaffadors 
^re allowed to be cohered before the Sovereign, (Lord 
parljfle’s Embaffy to Ruff a.) With refpe<£^ however, ta 
the nec^ffity of declaring war, it is reprobated eyen in our 
pwn age, by Bynkerfhofk. Quaeft, Jur. Pubf
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when Chriftians and Turks came to be op, 
ppfed together, their old cruelties feemed to 
revive; {/>) and in the wars of the Lem 
Countries, which broke out during the period' 
before us, there was fcarcely a tranfa&ion fo 
favage, or a maxim fo infamous, but fouii J* 
fupport and countenance from the Princes of 
the time. (y) At the fame time this was the 
period of gjreat improvements in the lawSy 
and in the arts and feiences, in moft of the 
countries of Europe, and every patient teemed 
with great mem (r)

It is not perhaps altogether impoflible to 
account for this bachwardnefs pf the Law of

(p) As at the fjege of Maltha, where the Turkifh 
General ript out the hearts of the' wounded, and cutting 
gafties in the dead, in the form of a f r^/r, tied them to 
planks^ on yjrhiqh they floated with the tide to the town: 
and where the Grand Mafter ip return, maflacred all his 
prifoners, and putting their heads into cannon^ fhpt them 
into the camp. Watfon?s Ph, ji, I. ZI3.

(q) Grot. Prplegom, 3$.
(r) It was the peculiar fortune of the fifteenth century 

to produce the greateft perfonages, perhaps, in- the whole 
Jiiftory of Europe, They were Ch. V. pran. I. Bayard, 
Poria* Luther, Eraftnus, HenrIV. the Guifes, Coligny, 
Sully, Wilfram I. of Qrange, Parma, Guftavus Erickfon, 
Sebaftian, Elizabeth, Burleigh, Walfingham,, Sidney1,

Raleigh, and jPaeont
* |S[atiQn$
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Nations in eomparifon with other im
provements. Mankind in fadt, had not 
yet thrown off the trammels in which 
almoft all knowledge had hitherto been 
held, and if we confider the manner in 
%hich pub! lie men, even the beft intentioned, 
endeavoured to account for their public duties, 
we fhall not be much, furpfifed. at their want 
of perfedtioh ini thefe particulars. It was hot 
till the age of:Or<5ti us, that they began to 
be confirmed in the improved notions which 
the circumftances we confidered in the laft 
Five Chapters had gradually introduced ; and 
we may probably be fafe in affirming, that it 
Is to his comprehenfive mind and learning, 
that the law, as conftrued at prefent, has 
chiefly owed its diftinguilhing regularity. Of 
fo great confequence are fometimea the filent 
exertions of the clofet, to the more adtive and 
Jouder prqfeffions, which contend with it.for 
the government of the world ! .

Wonderful however to tell, although the 
greater part of the ideas which he promul
gated are fo clear as to be beyond all refuta
tion j and fq natural, that we are aftoniffied 
^coufidering what ha? been related) that they 

. 3 were-



were not adopted before; they were con- 
fidered as new by the Doctors of the time; 
and it was fome years before they made their 
way into the minds of Sovereigns, the only 
perfons who could give them effed. w

To all thefe topics we are now haftferting, 
and we have at length to confider the caufes 
which gave fife to the Treatife of this cele
brated man ; the manner in which it came to 
be dilfeminated ; the aid which it has met 
with fmce, from the publications of various 
learned perfons; and the ultimate and great 
effed which it has had, in bringing about 
the fyftem which is followed at prefent. The 
dedudion of thefe points will clofe our en
quiries.

THE SEVENTEENTH CENTURY 603
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c h a p. xvnr.
THE AGE OF GROTIUS.

THE taw of Nations theft about this period^

was a vague and indeterminate phrafe in every 
body’s mouth* but with few precife ideas 
annexed to it. It confifted* as we have ob-' 
ferved, in the various difcuffiofts we have had 
occafion to review, of a ftririg Of tirtdigefted 
precedents* the fads even of which Were hut 
little priderftood, fo that they might be' made 
to bend almoft every way that fftited the 
purpofe of thofe ftatefmen who affeded to, 
take them for their guide. Little of fcience* 
drawn from general rules or analogies, was 
thought of j fundamental principles were 
foUght for in very different forts of fpirit, 
and there being no clue* every thing was left 
On the hazard. Some recognized fto law but 
that of the ftronge'ft; Others, efpecially the 
lower orders, concluded that War put an end 
to all laws Whatfoever; thofe who were iftord 
tegular^ pretended to be governed by cuftom, 
a thing in itfelf too variable and vague to 
Hand alone, feldom amounting to that uni- 

• verfality
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verfality which only ears give it authority* 
and at any rate often an authority for evil as 
well as for good.—Others, more philofo* 
phical, formed themfelves in the fchools, and 
allowed no weight to any one but Pi. A To 
and Aristotle, although, according to 
Grotius, the'truth to which Ariftotle fo much 
attached himfelf, had not more mortal ene
mies than thofe who made moft u'fe of his 
authority, (r) Thofe alfo of antiquity Who 
were propofed for imitation, were followedi 
as implicitly in their vifions, a® in their good 
fenfe. Others again, approaching nearer to 
the bufinefs of the world, intrenched them
felves behind the civil law of the Remarks^ 
from which they never fuffered themfelves to 
wander. As if TJlpian and Papimem had bosh 
infallible, and had been fenfc down front 
Heaven to prefcribe laws foT the world | 
Or as if its Various nations: were always to 
find a certain rule of conduit for their inter* 
courfe with one another as independent 
States, in laws made for1 one integral commu
nity, which had long been fo- totally dHB* 
pated that few veftiges of its original people

, (t)^ Pwlegaro. 4?/ ,
• , remained.
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remained. Notwithftanding this, Ii6^e\rgP| 
the greateft public lawyers from the thirteenth 
to the fixteenth century, adjudged all coin* 
troverfies between nations by the rules of this' 
celebrated law; and the errors of AtcurJkis'&nA 
Bartoluiy which might be excufed ' by the 

•“ Temporum fuonim infeliditas,” {t) ‘Were 
followed on the fame authority, by the’two' 
famous Spanifh Civilians, Covarruvids ‘and 
Vafques, in the very age of Grotius.(w) The 
general excellence however of this law was' 
fuch, as to excufe the European States for 
the high: deference which they paid to it: 
So high, indeed, that it has been faid, that 
whenever our own ordinances and cuftomS 
fail, “ Tunc ad Jus Commune et Romanurrf 
“ confugimus,” for that in all Uncertainty* 
the Roman law* was a fheet-anchor by which 
to come to equity, the precepts and duties 
of civil life being no where fo well laid’ 
down, (w)

Hence Albericus Gefttilis^ who bore the 
palm from all the Jurifts before Grotius, and

(t) Grot. Prolegom. 54. (u) 1(3.55*

(w) Beaver’s Hift* of the Roman Law, 135.
■ was
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was Regius Profeflor of Civil Law at Oxford, 
(1585) (x) lays it down that all Sovereign 
Princes are bound to be governed by it, in the 
difputes which arife between them, (y) But at 
the fame time this celebrated law Was often cal
culated to lead nations into error; The Roman 
Empire, though fo vaft in its extent as to em
brace a tradt of country more than equal to 
Europe, had not been, like Europe, com- 
pofed of different communities independent 
of one anqther j but formed one nation under 
a fupreme Defpot, whofe will gave the tone 
of behaviour to everyone of its members. 
We have feen into what miftakes this led 
many of the Civilians with refpedt to the 
power of the Emperor over other Princes.— 
It alfo, as we have fhewn, affedted almoft all 
the earlier reafoning which concerned, the im
portant privileges of Ambaffadors, the word 
Legatus, the Ambaflador of a Sovereign Prince, 
being, as we obferved, p.520, after Bynkerfooek, 
often confounded with the Legatus which 
meant the mere Deputy of a fubjedt city to 
Rome, and confequently a fubjedt himfelf.

(#) Zouch. Solut. Quaeft. &c. 176.: -

(jO pe Jvir. Bell. c. 5. •

Vol. II. R r In
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• In the debates between the French and 
Engliffi for thereiljturio,n of Calais;, (1567} I 
find? ftrange, ideas of the Law of Nations. 
?y the . Treaty of Chateait, Qambrefs•, it had 

.been fettled that Calais ffiould remain in the 
pofleffion of tbe.French for eight years, apd 

. then be reftored- The time having expired, 
. officers, were fent to demand it according to 
'Treaty; but the pofleffion was defended upon 
the principles of the Roman law. “ By the 
“ fame right,” faid Hofpitaly Chancellor of 
France, “ that the Engliffi demand Calais, 
“ they may demand Paris. The title of the 
“ French is as old as -the kingdom itfelf. 
“ Though the Engliffi poflefled it for two 
“ hundred and thirty years, yet the right was 
“ in the Kings of France, and that no lets 
“ than to the Dukedoms,, of Guienne and 
“ Normandy, which the Engliffi had de- 
“ tained long by force of arms. The pre- 
“ fcription. of time which they allege, doth 
“ not prevail among Princes, but the right 
“ ever prevaileth ; for according to the 
“ Twelve Tables, “ The authority againjl an 
“ enemy is perpetual.” [z) Here we fee the 
whole clue of Hofpital1 & reafoning. The 
maxims of the world mull have fettled that

(z) Camden. 98. *
what-
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whatever is-fixed by; Treaty, muft be enjoyed 
as hyojsofitive confent; but the Roman law 
having alfo fettled the “ Atjverfus Hoftern 
“JEdepna AuBoritas” (a)' it gave ,acolour and, 
turn; to the whole of tffiMFrcnch reafoning*. >

„. I know not whether Hobbes had this Mterna 
j^uB^r^asr in view, when he gave . to the 
World his celebrated Treatife, in which he fq; 
much infifts that the Rate of War is the natural 
Rate of mankind j, but Rich a pofition was by 
no means calculated to improve the Law of 
Nations, OX to bring men to any thing like a 
fenfe of what- it ought to be. “ Every inde

pendent Gommpnwoaithy’*'fays this philo- 
fophe^iv*^ has a lright :to do what it pleafes 
“ to other Commonwealths. . And withal they 
* live in the condition of a p.Orpetual war, 
*•* and upon the confines of battle, with their 
“ frontiers armed, and cannons planted againft 
“ their neighbours round about.” (6) Hobbes’% 
book appeared but a little time before the 
Treatife of Grotius, and we .may iuppofe how 
calculated fuch a fundamental maxim was, to 
improve the intercourfe of nations,

(a) Gicer De Office L. I. <4 12. v
(£) De Give, c 2. _

: R r 2 Upon
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Upon the whole then, during this time* 
the Law of Nations continued to be fluCtuat* 
ing in nearly as much uncertainty as ever, 
and was left, as we have feen, to be applied 
as it accommodated itfelf with the intereft or 
caprice of thofe who were moft concerned* 
And although men had become more enlight
ened, and faw the neceffity of having fome 
fixed principles which might govern 4/1 
States, as particular laws governed particular 
Communities ; ftill fo •many impediments arofe, 
while thus diverted of good general principles, 
from power, ambition, and even religion, 
(perverted as it was from its original fimpli- 
city,) that though a certain conduct in cer
tain fituations was obvioufly neceffary, yet 
the reafons for it lay'buried in ©bfcurity, and 
it was rather to be hoped for than expeCted. (r) 
Hence fo many cafes whofe arguments and 
decifion appeared to clafh together; hence a 
new doCtrine upon almoft every new fyftem 
of politics, or whenever a new character ap
peared in the world ; hence alfo the cruelty, 
bigotry, want of good faith, arid chi
canery which were every where praCtifed, 
and which almoft form the charaCteriftic of

(c) Artis formam ei Imponerc, multi antchac deftina- 
runt, perf^cit nemo. Grot Prolegom. 30*

4 the
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the a^es we-haVc reviewed. It is faidthat 
oWP Lord Bacon was the, firft who; perceived 
the; imperfedtion of the fcience of the Law of 
Nattions, and the neceflity there was for the; 
happinefs of the world* that the rules which 
governed its condudfc Ihould be reduced to, 
fixed principles. Alhericus Gentilis had indeed 
putt out a book which made fomething like 
the attempt, but not only it is not fufiiciently 
general when left to itfelf, but he cramps 
hiimfelftby fuppofing the Roman law to he 
the Law of Nations : above all, he is accufed 
of refting upon doubtful authorities, which 
were promulgated, not fo much to fettle the 
truth, as to flatter thofe who cOnfulted them, 
atudof leaving feveral very noblequeftions totally 
untouched, [d) Many of the fame objeditions 
were to be made to Balthazar Ayalay to whom 
however, as well as to GentilisGrotius 
allows confiderable merit. As for the other 
Jurifts who had attempted to treat of this 
fmbjedt, fuch as Vtdtoriar Henry de Gorcum, 
Lupusy Aridy and various others, they, ac
cording to Grotius, de uherrimo argumento, 
pauciflima dixerunt, and made no diftindtion 
between the natural or the pofitive, the 
divine or the civil, or the canon laws. (<?)

[d) Grot, Prolegom. 38. (t) Id. 37.
Rr3
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This
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This jumble indeed, which was made between 
Very different'forts of law, was the ftumbling- 
block, according to the great father of the 
fcience* of all 1 thofe i; whO’ had hitherto atr 
tempted to; treat»regularly of the L&wof-Nan 
tions. ;At- the'Tatme timi it is rather remark
able* that in his furvey of the writers who 
preceded' him*, he makes no mention of 
Suarez, the-- cleare’ft of all thofe who had 
attempted to difcufs the law of nature, and 
the difference between it and the Law of 
Nations. Had he gone, on to treat of the 
rhinutiaa of that latter law, the labours Of 
Grotius might probably have been much 
fliortened. The extracts of this writer of 
the fixteenth century, may poflibly be recol
lected by the reader in the Firft Chapters of 
this work. With all thefe objections to the 
DoCtors of the time, are we to regret or not, 
that the Univerfities of England had- put 
forth nothing upon the fubjeCt of this intereft- 
ing fcience ? ' . ’ : .

It was in the midft of this uncertainty 
about true principles, • and this dearth of 
proper authorities, that the philofopher of 
Delft rofe like a ftar amid the furrQunding 
darknefs, and with an ability and happinefs

! peculiar
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peculiar to himfelf, had at once the honour 
•of* inventing and brining1 his fyftem to per- 
fedtien :: For he gave to the world a Treatife 

fwhith has ftpod the teft of time. V , v\ v

m During ^he life., of this; great man, a ciyil 
^ar had; d^folaied-the fineft provinces pf.Jus 
cpuntry:, and dike mother civil wars, wh|ch ye 
qpntinuedt jength, had. degenerated
into .the inqfl: hprribfef licentipufhefs amj per- 

.fopal (hatred. JJe.had belides .this, obferved 
ithrpughqut,. thq , Chriljtian, wpyljd, a' , cruelty 
and injuftice pf TtvKicJU, tp.qfe bis own words, 

:pven barbanansniight be alhamed. War was 
denounced upon the flighted, or without any 

. eaufe at all, and arms once taken, all rever- 
en,t?e for la?ys human or divine was laid afide; 
“ as if,” fays he, “ an edi£t had been pub- 
“ liihed for the commiflion of every fort qf 
“ cringe.” [ f ) With many philofophers, this 
threw things into the other extreme, and the 
amiable and learned Era/mus, % man who 
is defcribedr ais “ Pacis Ecclefiafticae et civilis 
w amantiflimus,” endeavoured to prove that 
all wars whatfoeyer, were illegal under the 
Chriftian Difpenfation,

(/") Grot. Prolegom. i9,

R r 4 Gor-
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GjtoTitfs law: the disadvantage? of • the - 
twp extremes, and he had: well difcerped the 
to|al want: pf., fcience both in antient and 
modern times, in the methods purfuedto 
obtain a knowledge of the duties of Nations, 
He therefore refolved to give his labours to 
the improvement, or rather to the invehtidtv 
of a code of laws, which might go. to the 
bottom of things, and fupply authorities’where ; 
authorities were wanting, to almoft every 
cafe in the condud of nations which could, 
happen. And eminently qualified he was for 
this moft noble and beneficial of all talks. To 
the ftrongeft mental powers, he added a 
learning which on almoft every fubjed, and 
in every language Was ftupendous, and fup- 
ported it by the mdft indefatigable induftry, 
a virtue incorruptible, and the pureft zeal fojr 
Chriftianity. . r* . ^

The World are perhaps indebted to the 
misfortunes of this wonderful man, for the 
Treatife De Jure Belli et Pacis. Having 
entered warmly info the theological difputes 
between the Arminians and Gomarijh, which 
arofe about his time, he was involved in the well 
knpwn opprelfion of the Penfionary Barnevelt 
and the Arminians, by the Prince of Orange. 
The, Oomarifts having -Ihewn much difpofi- 

/ • tion
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tion to tumult and infurredion, Barnevdt 
procured a decree from the States by which 
the Magiftrates of the different cities were 
permitted of their own authority to levy 
troops for their protedion. This alarmed the . 
Prince, who conceived that his prerogative 
as Captain General was thereby invaded, and 
having before obferved . the ftrong oppofition 
of Barnevelt to all his views of ambition, he 
now refolved upon his deftrudion. He there-* 
fore dilhanded the new levies, and joining 
with' the Gbtaarifts, prevailed in the end in 
procuring the execution of the Penfionaxy, 
and the deftrudion of his party. Grotiur, as 

6f-the inoft adive of them, was con
demned to be Ihut up for ever in fuch prifon 
as the States Ihould think fit, and with this 
profped before him, he entered the fortrefs 
of Lmevejlein in the year 1619.—-He was 
here, however, allowed the ufe of his library, 
and the company of his wife, a woman who 
feems to have been illuftrious for various quali
ties, but for none more than thofe which pecu
liarly eompofe the province of female virtue. 
She was juftly and eminently celebrated for 
refignation, fidelity, and conjugal tendernefs, 
and at the fame time for a very noble firm- 
nefs and addrefs. It was by the exertions of

thefe



.* 6i* f KE AJGE OF GKO'PTtra’

thefe qualities-that ih€ prb8Ure&f the> ^fea^peciof 
her hufbaad. Through her- itfeans^ hiBwas 
carried out iiv a cheft by-hls* Own‘ig&p.rd4- arid 

' fhe remained1herfelf forborne dimWvbluhtariiy 
neicpofed to-the refentment and ritidignhtiqn~of 
bis eneini^s.^*-I|e:alt®ts?aEd®te{ired>'to Praticd, 
Where at d3alugiri, hear/Sbhlis, ■therihoufd of 
the Prefident de-Mefm&sy a man ^ofdu^hfrepus- 
tatipn ih feke iawj he -eohipxifedy' 
'tnoftmdhle-ietf his iabbufsl .*•/ V- r /o. :

- -: i- w.’hib. v,-:
r; The method which he ^putfued in oQjd^r to 
produce a work;.which* althoughnfeSMpiiig 
.from , a private man,< fhould height
o£a code ,oI; laws with Trih'ce^ hgjhasi hjynv 
felf expounded tqus withugreaEcd^rnsfe in 
the preface.. / He, found it? nehelTary-to gest ;a.t 
Tome certiiiirfixed principles whichf flipjaljdvbe 
acknowledged to be fuch bf all wbp^tead 
them* Who: order to do this, he-was* PbUged 
to furyey, all the codes of morality .and; . °.f 
general law . which .had eyer been knowny he 
penetrated into all the fcieoces between which 

. and his: own, he could difeqyer;&ny aualqgy 
ahd he examined the opinions of all/gregt 
men. pf whatfoever .clafs, from which he 
could feXtrad any thing lihe a community qf

. (g) Vie de Grot, par'JSurigny, Jji 2, " ' *
fen-

f
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i cIIik, being properly arranged 
>ttni(iei fits different heads, together with the 
iaS additions i of his own learning, dnd the 
fUfjpdrt pf all that could be drawn frbmhif? 
tojryv byway of precedent^ r he ventured, with 

, yeiryi noble ambiitiQn^ to? diqagine rmight i: be 
received by the; world as. the- rule for .their 
$u#y infhe^moftf critical prfedie&ments* [ The

expe&atK>n$ \
'i:\ v•... • ;i yf: •’ * ■'* " m -o 4 f

fie #oTk'of GrotiuSi therefore, has for its 
fupjbdft, all' that the Philofophers, the Poets, 
the Ofators, arid the Critics of antiquity or of , 
ihtbdern titties cah'Furniih. - It is aided by all 
th<eT lights' which c^n be drawn from', the 
fairhous* civil and ’ canon lavPs^ bleared from its 
defers arid tne falfe gloffeS which' had been 
Jjnit lipoh lt’by cprrujitr or igntifant inter
preters y- above all, it is finally corrected and 
ffaimpt with authority, by the Indicatioris *pf 
the divine will, as collected from thl' infpired 
writers, of the old and new Teftaments', from 
the comments of the Hebrew divines, and 
the authority of the fathers. (/&) ‘

{h) Prolcgomcn, 40. to 56.
It
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ft is pot ifurprifing that af£ode thusfup-" 

ported* fhould have immediately advanced 
into ;cdlebrityv• >.andrNt»it 'down -;iri the bhd 
thofe various heterogeneous compofitions 
Twitch had^^iriien’fijtmed th« riile erf con- 
4dft fpr atatidns,' and occafioned many7 of 
thofe difeordant arguments and cafes which 
we have related* , The Eledor ,'Palad'n^i 
Ch arles Lewis* was thePrince who 
had the honour to be the real patron of the 
work; for although it came out dedicated tb 
Lewis XIII, vet it was ftrangely Jifgle&ed by 
•that King, whogaye no reward .to. the author. 
The Elector, however, ftruck w-ith its. utility^ 
ordered it to be taught publicly in his TIni* 
yerftty of Hetdelbufg% and founded a Pxofefforia, 
chair, for the exprefs purpofe of teaching the 

\JjOw oCNaturp and of Nations, . At the 
|fame time the envy of the Learned was altooft 
equal to the merit of the writer* Parties were 
formed amongft them for the -attack and the 
defence of the code, and thofe who defended 
it were ftigmatized with the name.of Grp- 
tians. All this was not uncommon; but 
what will be the ideas of thofe Who are verfed 
in this excellent treatife, when they -are told, 
on the authority qf Barbeyrac, that fuch was

the
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tfefcqpfejAdiee ajgkinift it, that it was fuppofed 
farfoe calculated to annihilate the three great 
principles of the Roman law, w Hritf esTe
W^IVERE f' NE*fri*EM E&BERE ;'-s SUUJ\t
“ tiri-^tTE TRiBtf ere.’’ (V) : T<s fitch U height 
of errorcan prejudice and old: habitscarry us;'

Grot^us, however, 
foots, overcameiuch puny oppOfition, and-he 
had the fatisfaxSion of obfervingthe progref- 
fwter reputation of his code. It became 
■Very early the favourite ftudy of the great 
Gustavos, who is find to have found as 
muchpleafure from it, as Alexander found 
from reading the poems of Homer, and who 
proved his admiration of the author* by or
dering him to be called to the public employ- 
meats of Sweden. In 1656jdt was taught in 
the Gniverfity of JVittemburg' 'as public law j 
and in about fiktyyears from the time of pub
lication, it was uni verfally eftablifhed: in ChriJ- 
tendom as the true fountain-head of the Euro- 
fean Law -of Nations, (i) ■ >

li^may fitppofe, however, that the mind* 
of anen being now called ton^wand.im-

(if) Barbeyf. Pref. to .Grot. (if) lb. ’

portant
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portant matters, did not let the fubjedt pafs" 
off without adding their labours, to h% 
elucidation. Accordingly, innumerable Com
mentaries were written upon it with various 
fuccefs, fome of which have arifen to autho
rity, although the moft of them have died 
away, and are forgotten. Two great works, 
however, have been founded upon the Trea- 
tife, De Jure Belli et Pads, which have de- 
fervedly attained to fuch celebrity and weight, 
that we cannot finifti our fubjedt without giv
ing a place in it to their authors. The firft 
is the famous work of Puffendorf j the fe- 
eottd, of Vattel. -

„ Although Grotius had taken a moft ex- 
tenfive range, and endeavoured to fearch the 
duties of nations in war and peace to the 
bottom; yet the lovers of abftradt reafoning,

• independent of particular application, found 
that there was fomething wanting to the per
fection of his fcience. He had entitled his 
work, The Laws of War and Peace, in Order, 
fays Barbeyrac, (/) to engage the attention of 
St'atefmen and Generals^ whom it moft con-

(/) Barbeyr. Pref. to Grot. '

eerned
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tertted- to underhand them; He vrtts' forced, 
therefore, to' plunge* at * oncfe into fus febjeQ: ; 
and although, ab' be ^gbeis alohg, he fatislm# 
his readers as to the reafons for their duty, 
yet it is by arguments taken up as it were 
pro re nata, the; elements of which are fup- 
poied to be already underftood 5 or if de- 

-mentary principles are nfccefiaryfor. the elu
cidation of the point before him, a loiig dif- 
cuffion branched out from the immediate fub- 
je£t, which we -feel would be better dilpofed 
Of fomewhere :elfe: in the fame manner as 
improving apropofitionof Euclid, we had not 
gone over the preliminary propofitions on 
which it was founded, but were obliged to 
flop in. -the middle of it, to prove the funda
mental pofition. : t , . ; -

‘It ■ was- to remedy this defeat m: method^ 
that Buffendorf^ /tfthny* years after Grotias^ 
took up the fubjedt anew; and, beginning 
with the fyftem . of human- natu.re, endea
voured to analyfe the heart and mind of man j 
as; independent of fociety, before he x^me to | 
enquire, into his duties as a citizen. The I 
whole, therefore, of what Is called Moral 
Philosophy, was fet forth'in detail by this 

“ great
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great writer, as a proper fupplement to What 
was wanting in Grotjus, and as the true 
foundation of the public duties of nations.

Thefe two works together, formed, for a 
long time, and form ftill, the fources to 
which all Statefmen and Moralifts mult look 
for the refolution of difficulties, and the di
rection of virtue. “They are, however, not 
totally without objection, although the ob
jection is applicable more to their manner 
than their matter; more to the accidents of 
time and place, than to their intrinfic worth.
In the firft place, they feem to labour too 
much1 under the beavinefs of form, Which 
chara&erifes moft forenfic treatifes. Their 
fpeculations are, befides, loaded fo much with 
quotations, ttj|t they are abfolutely weighed 
down by th$n, arid the progrefs of the 
reader to the end propofed, is inconceivably 
impeded. Not-to mention that the work of 
Puffendorf) although it fupplies the method 
which was wanting iri Grotiusy pofTeffes not, 
perhaps, that brief perfpicuity which in a long 
courfe of reafoning is fo definable. In addi- * 
tion to this, it has been fuppofed that the 
views which thefe two great men have taken

, of



of their fuhjeft, have: pot actually been. fo 
clear or fo extenfive as they mighthe. Gro- 
tius is imagined, in making the ftrong repa
ration which he does between the Law of] 
Nature and the Law, of Nations, to have cpn- \ 
fined, the latter too much to actual conven-]
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tion, Rujfendprfy ip affirming that the Law;. 
of Nationsis exaBly the fame as the Law of \ 
Nature obeyed by individuals, only applied 
to.fiates, inftead of menj is thought not 
to have entered deeply enough into the mat
ter. .For it is contended, that the particular ap
plication of this Law to .Nations, is fufcep- 
tible of various modifications, according to the 
different nature of the fubje&s op which it 
has to worjc,. and which confequently ren
ders the detaiband minutiae of it different from 
the mere. Law of Nature as obeyed -by .indi
viduals. fience,, -therefore, fomething was 
ftill fuppofed to be wanting to the perfection 
of the fcience,,(w) /

It was this which gave rife to the Treatife 
of Vattei., who, in his preface, has en-» 
tered nicely into ail thefe difltinCtions. Whe
ther his objections to Grotius and Rufferidorf 
were To weighty, as hlone to render: a new 
■jode neceffaryj it is; perhaps.^ meedlefe to..en- 

(m) Vattei Dr. des Gqns> Pref,
Yol. II, S § quire.
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quire. Certain it is, that the world is obliged 
to him for a Very complete work,1 the-model 
of which is more light arid elegarit titan that 
of thofe heavy thorigh magnificent ftruCtnres 
which we have furveyed; for he has tho
roughly cleared them from the cumbrous or
naments which were filppofed to adorn them," 
and has rendered the Way into the ihteriour 
lefs difficult and obfcure. His method is ex
cellent: he marffials, in the outfet, a feries 
of preliminary principles, on which he pro- 
feffes to found all his future reafoning, arid to 
which, in the courfe of it, he regularly refers. 
Whether his preliminaries, however, will al
ways bear out his conelufions, it does not 
come within our intention to examine. At 
the fame time one objection may, I think, 
fairly be made to him, which is, that he is 
too general, and often too flight, in his rea* 
foning, and attends too little to its particular 
application ; a mode for the moft part unfa- 
tisfaftory, and frequently dangerous. It is 
perhaps a confequence of this, or to avoid 
the oppofite fault of his two predeceflbrs, 
that his work, though ftored with excellent- 
argument, is not fufficientlyfupported by the 
authorities of cafes, without which even the 
reafoning upon natural law will want much 

' , tifeful
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ufeftil elucidation,;hutvwhich forms the very . 
eflfence and bafe of all that concerns what lie 
calls thepdjitwe Law: of/ Nations. («)

The Treatife of Vattei^ therefore, does 
not appear by any means to preclude the ne- 
ceflity of ftudyirtg thd works of his matters. 
Whoever, indeed, would underftand his fub- 
je£x thoroughly, and become acquainted with 
the Law of Nations in all its nicety and ex
tent, let what will be his own ftores of know
ledge, or the depth of his thought, can hardly 
arrive at the end he propofes, without giving 

" all his mind to the TreatifeS of thofe wonder
ful men.

. And thus I have done with the account of 
this interefting Law, after having endear 
voured, poflibly with too great minutenefs 
of attention, to trace its progrefs in Europe 
through all its various revolutions. We have 
feen it, comparatively regular, though cruel, 
under the morality of the Greeks and Romans, 
We have marked its annihilation under the 
followers of Odin, and a barbarous religion': 
we have beheld it reviving under the influence 
of Chriftianity! At the fame time I have at
tempted to point out the effects of all local 

(») Vattei Dr. des Gens. Pref.
S 2 cir-»
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cireumftances upon that part of it which is 
pojitive; to trace the account of the uncer
tainty of the do&rines concerning it, till it ia 
to be found retting at laft upon fure ground, 
under the pilotage of the great Jurift of the 
laft century. The vaflf body of materials 
which has been brought together, has fpun 
qut the work to a length far beyond my ex
pectation ; yet I have purpofely paft afide a 
variety pf inter efting topics, and fome very 
noble queftions. I have done this, as well, 
from the want of leifure from other occupa
tions, as from the fear of fatiguing the reader; 
nor am I infenfible how little qualified in 
many points I have been, for the execution of 
a work, whofc fuhjed a!t leaft mutt for ever 
be of cPfifequence to mankind. Yet am | 
not totally without the hope, that thofe who 
are fond of mvettigating' the nature of their 
fpecies as it is to he found jq their adions, er 
who, not cOntent with what is, are willing to 
be told what was, and' how it came to be, 
will hot absolutely throw away their time ifi 
perufing what is now with great difiidencs 
committed to the world. -




