
COMMENTARIES
ON

COLONIAL AND FOREIGN LAWS

GENERALLY,

AND

IN THEIR CONFLICT

WITH EACH OTHER,

AND

WITH THE LAW OF ENGLAND.

BY WILLIAM BURGE,
OF THIS INNER TEMPLE, ESQ., ONE OF HER MAJESTY’S COUNSEL.

------♦------

IN FOUR VOLUMES.

VOL. III.

LONDON:

SAUNDERS AND BENNING, LAW BOOKSELLERS,
(successors to j. butterworth and son,)

43, FLEET STREET.

1838.



LONDON .*

PRINTED BY RAYNER AND HODGES,

15, Shoe Lane, Fleet Street.



CONTENTS OF VOL. III.

PART II.—CONTINUED.

CHAPTER X.
USUCAPIO, PRESCRIPTION, &C p. 1

SECTION I.

UNDER THE CIVIL LAW.—THE LAW OF HOLLAND, BRITISH GUIANA, 
CAPE OF <GOOD HOPE, CEYLON, SPAIN, TRINIDAD, FRANCE, LOWER 
CANADA, AND ST. LUCIA.—CODE CIVIL —MAURITIUS.

I. Possession defined.—How acquired and retained.—How lost.—Usu
capio, definition of.—What required.—Justus titulus.—Usucapere pro 
emptore, pro donato, pro dote, pro legato, pro hteredes, pro suo.—Bond 
fiaes.—Property which may be the subject of usucapio.—Res vitiosa. 
—Uninterrupted possession.—Usurpatio, or interruption.—The time 
during which the possession must continue.—Prescription as distin
guished from usucapio.—In what cases the possessor entitled to retain 
rents and profits, and to be indemnified for expenditure.

II. Law of Spain.—Trinidad.
III. Of Holland.—British Guiana.—Cape.—Ceylon.
IV. Of France.—Coutumes of Paris and Normandy.—St. Lucia, Lower

Canada, Code Civil, and Mauritius................................................  p. 3.

SECTION II.

USUCAPIO.—PRESCRIPTION BY THE LAW OF SCOTLAND.

Positive prescription.—Act 1617, c. 12.—Seisin.—Title.—Distinction be
tween singular successors and heirs.—The nature of the title on which 
the possession must proceed.—Possession by tenants, &c.—Two titles.— 
Limited and unlimited.—Negative prescription.—By whom it can be set
VOL. III. b



VI CONTENTS.

up.—What defects fall under it.—Extended to reversions unless incorpo
rated in the infeftment or registered.—Does not extend to improbation 
for falsehood or forgery, nor to jus sanguinis.—Res furtivce or vi possesses 
not excepted.—Bonafides not required.—Computation of time.—The posi
tive prescription runs against the crown.—Doubtful whether the negative 
does.—Both run against church and communities.—Neither of these pre
scriptions runs against minors, or persons under incapacity to sue — 
Interruption.—The right of the possessor in bond fide to the profits.— 
Allowance for improvements. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . p. 53

SECTION III.

PRESCRIPTION AND LIMITATION BY THE LAW OF ENGLAND AND
IRELAND.

I. The only positive prescription extends to incorporeal and not to corporeal 
hereditaments.—Nature of this prescription.—What is the subject of 
it.—Time of legal memory.—Abridgment of the time for this prescrip
tion by the act 2 and 3 W. 4, c. 71.—The negative prescription, or 
statutes of limitation.—Different periods within which remedy Ibaned. 
Against whom these statutes run.—Abridgment of the period of limi
tation by the statute 3 and 4 W. 4, c. 27.

II. The Statutes of Limitation in Ireland.............................................. p. 71

SECTION IV.

LIMITATION AND PRESCRIPTION IN THE BRITISH COLONIES, THE 
WEST INDIES, AND AMERICA.—IN THE UNITED STATES.

I. Statutes of limitation barring the remedy in all the colonies._The
Jamaica and Grenada Acts under which a title is acquired by the 
possessor.—The Jamaica Act.—Judicial construction which it has 
received.—Possession of slaves under a marshal’s sale.—Exemption 
of bond fide purchaser for accounting for hire of slaves purchased 
thereunder.—Further protection given to possession by the Jamaica 
Acts.—The Grenada Act.—The limitation in the acts of Bermuda, 
Barbadoes, Montserrat, Nova Scotia, and Prince Edward’s Island.— 
In Upper Canada the statute 3 and 4 W. 4, c. 27, enacted with cer
tain other provisions.

II. In the United States.—Generally the remedy is only barred, except in 
the states of Tennessee, Rhode Island, North Carolina, and Louisiana. 
—The law of those states.—Period of limitation in Maryland and
Indiana.—Connecticut.—New Hampshire. — Vermont.—Missouri.__

. Mississippi-— New York.—Kentucky.—New Jersey.—Alabama.— 
Pennsylvania.—Ohio.—Delaware.—Virginia —Georgia.—Illinois.— 
Maine. —Massachusetts.—Provisions peculiar to the two latter states 
for the protection of possessors.—South Carolina....................... p. 95>



CONTENTS. vii

SECTION V. *

USUCAPTO.—PRESCRIPTION.

The prescription affecting real property is governed by the lex loci rei sitte.— 
Concurrence of jurists in this opinion.—It is a consequence of the rule 
which subjects immoveables to that law.—The prescription, if it only bars 
the remedy, is that which prevails in the place of the situs............. p. 121

CHAPTER XI.

USUFRUCT UNDER THE CIVIL LAW, LAWS OF HOLLAND, SPAIN, FRANCE, 
AND SCOTLAND.

The definition of usufruct.—Liferent under the law of Scotland.—How 
constituted.—Subjects of.—Rights of usufructuaries andliferenters.—Their 
rights to the fruits, natural, industrial, and civil.—When they are said to 
be acquired by them.—Their power over the usufruct.—The obligations 
of the usufructuary and liferenter, and the burthens to which they are 
subject.—Inventory and security, &c.—Rights and obligations of the pro
prietor—When the usufruct or liferent terminates.—Consolidation, or 
union.—Abuse of the usufruct.—Loss of the subject of it.—Prescription. 
—Renunciation.—Usufruct in all the subjects of this chapter governed by 
the lex loci rei sites................................................................................... p. 127

CHAPTER XII.

HYPOTHECS OR MORTGAGES AND LIENS........... p. 161

SECTION I.

CONVENTIONAL OR EXPRESS HYPOTHECS OR MORTGAGES UNDER THE 
CIVIL LAW, THE LAWS OF HOLLAND, BRITISH GUIANA, CAPE Ol* 
GOOD HOPE, CEYLON, SPAIN, TRINIDAD, FRANCE, ST. LUCIA, CANADA, 
MAURITIUS.

The subjects of conventional or express hypothec.—The persons by whom 
it may be made.—Subsequent ratification when incapacity ceases.—Effect 
of a mortgage of property not belonging to the mortgagor at the time of the 
mortgage, but which was subsequently acquired by him.—Cause or con
sideration for which it is constituted.—Manner of constituting it.— 
General and special hypothecs.—The agreements and conditions which it 
may contain.—The priorities of mortgages.—Sale of the mortgaged pro
perty.—Satisfaction or extinction of the mortgage............................ p. 164



viii CONTENTS.

SECTION II.—PART I.

CONVENTIONAL OB EXPRESS MORTGAGES UNDER THE LAW OF 
ENGLAND.

Ancient mortgage by feoffment.—Modern mortgage.—Mortgages in fee, or 
for term of years.—Power of sale.—Mortgage by the construction of a 
court of equity.—What may be the subject of mortgage.—Distinction 
between the estate acquired by the mortgagee at law and in equity.— 
Mortgagor in possession.—Leases by mortgagor.—Mortgagee in posses
sion.—Their respective rights and liabilities.—Mortgages of leasehold.— 
Assignment of mortgage.—Interest on mortgages.—Tacking incum
brances.—Priorities of mortgages.—Defective mortgages.—Mortgages by 
tenant in tail.—Effect of notice.:—Contribution by tenants with partial 
interest.—Mortgages as the subject of devise or descent.—Remedies of 
mortgagee and mortgagor.—Equity of redemption.—Who may redeem.— 
Sale by mortgagor to mortgagee.—Out of what fund mortgage debt tto be 
paid.—Extinction of mortgages............................................................ p. 246

SECTION II.—PART II.

CONVENTIONAL MORTGAGES IN THE COLONIES.

The colonies in which the doctrine of the law of England in relation to 
mortgages is generally followed.—In what respects the mortgaged of 
property in the colonies are distinguished.—The rate of interest reserved. 
—Covenants for consignments.—This exception not admitted when the 
mortgagee is in possession.—The Jamaica law expressly prohibits him 
from taking commissions.—Compels him to record crop accounts and 
accounts current.—Act in Jamaica, corresponding with 7 Geo. 2, c- 20. 
—In these colonies registration is required.—The Bermuda act for the 
registration of mortgages.—Nevis acts for the registration of mortgages of 
slaves.—There is no tacking.—Effect of registration when mortgage by 
deposit of title deeds or vendor’s lien is insisted on.—A sale of the mort
gage premises is obtained in the courts of equity.—Satisfaction entered in 
registry office on the mortgage.—Effect of, under the laws of Jamaica and 
Upper Canada.—Mortgage extinguished, if no payment or legal demand 
for twenty years, under Jamaica and Grenada laws......................... p. 277

SECTION II.—PART III.

CONVENTIONAL MORTGAGES IN THE UNITED STATES.

The conveyance being absolute, and the condition in a separate deed, the 
latter deed must be registered with the former.—In New York, the mort
gagee’s remedy is only against the lands, unless there be a covenant or 
bond for payment of mortgage money.—An equitable mortgage will not 
prevail against a registered mortgage without notice.—Vendor’s lien for 
purchase not admitted in Pennsylvania or Connecticut.—Trespass main
tainable in New York by mortgagor against mortgagee who enters on his 
possession.—Ejectment by mortgagee abolished.—The interests of mort
gagor and mortgagee.—Equity of redemption may be taken in execution. 
—Allowances to mortgagee................................................................ p. 289



CONTENTS. IX

SECTION III.

HERITABLE SECURITIES ON LAND BY THE LAW OF SCOTLAND.

Wadsets, original form.—Wadsetter or creditor, and reverser or debtor.— 
Proper and improper.—How constituted.—Eik to the reversion.—Rights 
and remedies of wadsetter and reverser.—Extension of wadset.—Infeft- 
ment in annualrent.—Infeftments in security.—Infeftments in relief.— 
Bond of corroboration.—Heritable bond for a cash account.—Bond and 
disposition in security.—Absolute disposition with a back bond.—Extinc
tion of heritable security.—Preferences..............................................  p. 299

SECTION IV.

TACIT OR LEGAL MORTGAGES UNDER THE CIVIL LAW AND THE 
OTHER SYSTEMS OF JURISPRUDENCE REFERRED TO.

I. General tacit hypothecs.—Hypothec of the fisc under the civil law 
and laws of Spain, Holland, and France.—The lien of the crown on 
the lands of its debtors by the law of England.—To what extent it 
prevails in the colonies and United States.

II. The hypothec of the wife on the husband’s property, and of the hus
band on the wife’s property, given by the civil law, adopted by the 
law of Spain.—Not admitted by the law of Holland.—Admitted in 
respect of the wife by the law of France.

III. The hypothec of minors and others on the property of those who ad
minister their estates as tutors, pro-tutors, curators, and of other fidu
ciary characters, under the civil law, the laws of Spain, Holland, and 
France.—In what cases it attaches on property purchased by the 
funds of the minors, &c.—Doctrine of the law of England, &c.

IV. Special hypothecs.—Hypothec of legatees and fidei-commissaries on
the property of the testator, &c.

V. Hypothec in respect of purchase-money unpaid.—Nature and extent of
it under the civil law, and the other systems of jurisprudence re
ferred to.

VI. In respect of services, &c. rendered to the property for its preservation, 
under the civil law, the laws of Spain, Holland, and France.—Sup
plies furnished a West India estate.—Under what circumstances they 
constitute a lien...............................................................................  p. 314

SECTION V.

JUDICIAL HYPOTHECS.

Under the civil law acquired not by obtaining judgment, but by actually 
taking the property in execution.—In Holland and Spain other creditors 
might entitle themselves to rank concurrently by taking out execution.— 
Under these systems of jurisprudence the judicial hypothec was special.— 
By the law of France it was the fruit of the judgment alone, without exe
cution.—It was general, affecting the whole of the debtor’s property.— 
From what period it takes effect.—The judicial hypothec under the Code 
Civil is also general.—Under the former and present law of France, 
a foreign judgment does not confer an hypothec on property situated 
in France.—The lien acquired by judgments in England.—In the colo
nies.—United States...............................................................................  p. 375



X CONTENTS.

SECTION VI.

THE LAW BY WHICH THE CONSTITUTION OF MORTGAGES IS GOVERNED.

The lex loci rei sites determines whether the jus hypothecce express, tacit, or 
judicial is constituted.—The rights, interests, and obligations of the 
mortgagee and mortgagor.—The privilege or preference of creditors on 
immoveable property, or on the proceeds of its sale.—The instrument of 
hypothec.—Distinction between the debt and the hypothec for securing it. 
—A judgment does not confer an hypothec on immoveable property, if it 
be pronounced by any other forum than that of the country in which the 
property is situated.......... ....................................................................  p. 388

CHAPTER XIII.
ON SERVITUDES, p. 400

SECTION I.

URBAN SERVITUDES.

Under the civil law and the laws of Holland and Spain.—The jus tigni im- 
mittendi—projiciendi—protegendi—oneris ferendi—altius tollendi—altins 
non tollendi—servitus luminum—ne luminibus officiatur—ne prospectui of- 
Jiciatur—jus stillicidii—fiuminis recipiendi, Sfc.—In Scotland, the servitud es 
of support.—Houses with different stories belonging to different proprie
tors.—Regulations of the Code Civil.—Stillicidium.—Servitudes of light 
and prospect.—Servitudes in France.—In England.—Ancient windows* 
party walls, and common entrance under these systems of jurisprudence. 
—Lower Canada.—United States.—Louisiana............................... . p. 401

SECTION II.

RURAL SERVITUDES.

Under the civil law.—Laws of Holland, Spain, and Scotland.—Right of 
way.—Iter, actus, et via.—Law of France.—Ways of necessity.—Water.— 
Public rivers, Banks of.—Private streams.—Servitudes.—Aquceductus 
and Aquahaustus.—What are the restrictions on the use of a stream.— 
Doctrine of the laws of France, England, the United States and Scot
land.—Watering cattle.—Pasturing cattle.—The servitudes of Feal, Divot, 
Fuel, and Thirlage................................................................................. p. 412



CONTENTS. xi

SECTION III.

OF THE CONSTITUTION AND EXTINCTION OF SERVITUDES.—THEIR 
QUALITIES GOVERNED EXCLUSIVELY BY THE LEX LOCI REI SIT.®.

I. Servitudes distinguished as affirmative or positive and negative.—Con
tinuous and not continuous.—Apparent and not apparent.—Essential 
properties of servitudes.—The tenements by and to which the ser
vitude is owing.—Their vicinity to each other.—Servitudes individua. 
—The rule that they must have causa perpetua.—How this rule un
derstood.—By whom constituted—and in what manner servitudes 
which can only be constituted by such title as would be required to 
transfer the dominium.—Sale, donation, &c.—Bequest.—Destination 
du plre de famille.

II. Servitudes which may be acquired by prescription.
III. Manner in which servitudes are to be exercised, and on whom the ob

ligation of repairing, &c. devolves.
IV. Extinction of servitudes.
V. They are governed by the lex loci rei sites.............. ..................... P- 432

CHAPTER XIV.

EMPHYTEUSIS................................................................................ p. 449

SECTION I.

I. The emphyteusis.—Its nature and original object.—How constituted.
Constituta and promissa.—Ecclesiastica, secularis, or civilis.—The 
manner in which it might be limited.—Restrictions on the power of 
alienating.—The fine, or laudemium.—In what cases payable.—The 
extinction of the emphyteusis.—By non-payment of the canon em- 
phyteuticus.—By the destruction of the property, &c.

II. The emphyteusis adopted by the laws of Spain, Holland, and France.
III. Feu-farm grants in Scotland.—Origin of.—Obligations of a vassal as to

delivery, &c.—Where the obligation is alternative.—Superior’s re
medies to compel payment of feu duties.—Resemblance of feu-farms 
to the emphyteusis.

IV. Fee-farm rents in England.
V. Copyholds.—Nature of estate.— Surrender.—Presentment.—-Admit

tance.—Limitation similar to the common law.—Statutes which apply 
to.—Entail.—Barring of entail.—Husband and wife.—Curtesy.— 
Dower or free bench.—Mortgage.—Quit rents.—Fines.—Heriots.— 
Escheat and forfeiture to lord.—Extinguishment of copyholds.

VI. These interests and rights are governed by the lex loci rei sites. .. p. 449

CHAPTER XV.

THE TITLE TO MOVEABLE PROPERTY. p. 465



CONTENTS.xii

SECTION I.

I. The modifications to which property in moveables may be subject.
II. The contract of sale.—The res, pretium, consensus.

III. Writing not essential, except in certain cases.
IV. Title to, and transfer of ships.
V. The statute of frauds.—Construction of the statute.—Colonies in

which it is adopted.—It is admitted in all the States of America, 
except Louisiana.

VI. Contract not complete if sale made on a condition suspensive.— 
Otherwise, if the condition be only resolutive.

VII. The doctrine of the civil law and the systems of jurisprudence 
founded on it, in requiring delivery to transfer the property, and 
that of the law of England, the Colonies, the United States, and 
Code Civil in transferring the property by force of the contract, 
considered in their practical results.—The periculum rei venditce.

VIII. Sale in market overt........................................................................ p. 466

SECTION II.

OF DELIVERY.

Symbolical.—Traditio ficta.—Constructive, what is.—Examples of.—When 
the goods are in the seller’s hands at the time of the sale.—When in the 
possession of a third person.—Delivery orders, or when they have been 
delivered by the seller to a middle man at the instance of the buyer.— 
Sale of a commodity before it is manufactured.—Place of delivery, p. 492

SECTION III.

POSSESSION RETAINED BY THE VENDOR.—ITS EFFECT ON THE SALE 
AS BETWEEN THE PURCHASER AND THIRD PARTIES.

Sale, retentd possessione j under the civil law and the systems founded on 
it, the goo ’ sold remain liable to the vendor’s creditors.—The col
lusive possession of goods, with the concurrence of the true owner, 
subjects them to be taken for the debts of the possessor.

The effect of the vendor retaining possession by the law of England.— 
Statute 13 Eliz. c. 5.—Reputed ownership under the Bankrupt Acts. 

Colonies in which the doctrine of the English law is followed.
Effect of possession in the United States........................................  p. 503

SECTION IV.

vendor’s jus retentionis.

I. Under the civil law, and those systems of jurisprudence which are 
founded on it.—Whilst the subject sold remains in his possession.— 
Although delivered, may in certain cases recover, if it has not been

I.

II.

III.
IV.



CONTENTS.

sold on credit,—Or if the purchaser becomes insolvent shortly after 
the sale—The coutume of Paris, Code Civil, and Code Commercial — 
In what cases the right of revendication may be exercised.

II. The law of Scotland—Introduction of the right of stoppage in transitu.
III. Law of England—Vendor’s lien.—When it ceases—Stoppage in tran

situ.—By whom it may be exercised.—Under what circumstances.— 
When the transitus ends.—What delivery sufficient.

IV. This doctrine adopted in the colonies and the United States.... p. 522

xiii

CHAPTER XVI.

SALE OF INCORPOREAL MOVEABLES.

I. What debts may be sold under the civil law.—Accessories transferred.
—Nature of the cedent’s warranty.—Rules when the cession of the 
debt is not made until after it has been paid.—The title of a cessionary, 
when complete.—Intimation of the cession.—Privileges inherent 
in the debt, but not those which are attached to the person, 
pass to the cessionary.—The cessionary subject to certain excep
tions which might have been taken to the cedent.—In what cases, 
and to what extent, the debtor may avail himself of the ces
sionary having paid for the cession less than the amount of the debt.

II. Under the coutume of Paris and the Code Civil.—The transport de cession
under the coutume of Paris.—The cedent is not divested of his 
property in the debt, until intimation to the debtor.—Consequences 
of not giving the intimation. —Effect of the debtor or third person 
being aware of the cession.—Right of a person paying off a debt to 
obtain a cession.—Cession comprises the accessories.—Garantie de 
droit and de fait.—Right of cessionary to recover debt, and not 
merely what he paid.—Except it be a cession made of a debt in 
litigiosity, then the debtor is entitled to insist on paying only the 
sum for which the cessionary obtained the cession.

III. Assignations in Scotland, subject of.—Nature of assignor’s warranty.
—The property transferred by intimation.—Consequences of not 
intimating.—How the want of intimation may be supplied.—When 
it is not required.—All accessions are transferred by the assignation. 
—How the assignee may sue.—The assignor’s acts after intimation 
cannot prejudice the assignee.—Effect of aligning a subject 
rendered litigious.—Assignee subject to the defences which were 
competent to the debtor against the cedent.

IV. By the law of England, the assignment of choses in action, does not,
at law, transfer the legal, but only the beneficial interest in the debt.— 
Assignee sues in assignor’s name.—But the assignee is treated as 
the true owner of the debt.—Assignment, how it may be made.— 
What is necessary to perfect the assignee’s title.—Notice.—In equity 
the assignee may sue in his own name.—Effect of the assignment.

V. In Ireland the assignees of judgments, statutes merchant, and staple, 
may sue in their own names.

VI. In Barbadoes all choses in action may be assigned.—Manner of
assigning them.—Assignment in which the wife is interested.— 
Laches by the assignee, effect of.—In Jamaica, bonds and judgments 
may be assigned, and the assignee may sue in his own name.—In 
Bermuda, the assignment of bonds, bills, and obligations, entitles 
the assignee to sue in his own name.

VII. In certain states in America, the assignment of choses in action
enables the assignees to sue in their own names......................  p. 543



XIV contents.

CHAPTER XVII.

MORTGAGE, PLEDGE OF, AND LIEN ON MOVEABLES.

I. Under the civil law the hypothec of moveables was constituted by con
tract alone.—Right of hypothecary creditor to follow the property in 
the hands of a third person.—This principle adopted by the law of 
Spain.—In Holland and France the rule is, that the hypothec, unac
companied by the delivery of the goods, does not enable the creditor 
to resort to them in the hands of a third person.—The same prevails 
on the Continent, in Scotland, and the United States.—Doctrine in 
England.

II. Pledge, under the civil law and the law of Holland and Spain.—Rights,
remedies, and obligations of pledgee.—The contract de nantissement 
under the former law of France and Code Civil.—Decisions of Eng
lish and American coiarts.—The rights of the pledgee under the civil law, 
the laws of Holland,, Spain, France, and Scotland.—He has a special 
property under the law of England and the states of America.—Sale 
could only be made by judicial authority under the civil law, &c.; but 
under the law of England the pledgee might sell.—Absolute dispo
sition by the pledgee.—Pledge by factor, for what debts subject.— 
Subject pledged cannot be taken in execution.—Effect of attachment 
by the pledgee in an action against the pledger by the law of 
Massachusetts.—When the pledgee is excused from making restitu
tion of the pledge.

III. Tacit hypothec of the civil law.—General.—The landlord’s lien on res
illatas, et invectas.—Distinction between urban and rural tenements 
as to the subjects on which the hypothec attached.—Rejected by the 
laws of Holland, Spain, France, Code Civil.—Doubtful whether it is 
not retained in Scotland.—The moveables subject to this hypothec. 
—Under the civil law, and the systems founded on it.—Code Civil, 
Scotland, England, and United States.—When it attaches on the 
property of moveables of third persons.—Under the civil law the hy
pothec continued notwithstanding the alienation of them by the 
tenant.—How the Men is preserved and enforced under other sys
tems of jurisprudence.—Factor’s lien.—Other general liens.—Special 
liens.—When lien ceases............................................................. p. 571

CHAPTER XVIII.

DISPOSITIONS IN FRAUD OF CREDITORS.

I. Under the civil law.—Remedy for setting them aside.—There must be 
a fraud in the disponee in order to set aside dispositions for a valuable 
consideration, but not when they are without a valuable consideration. 
—Wherein the fraud of the disponer or disponee consists.—What 
acts or dispositions are deemed fraudulent.

II. Dispositions made by the debtor who was nearly approaching to bank
ruptcy.—Law of Holland, Spain, and France.—The regulations of the 
Code Civil and Code de Commerce.

III. In Scotland, the principles of the civil law were followed before the act
of 1621.—Their effect extended by that act.—Provisions of the first 
branch of it.—Persons by whom dispositions may be challenged.— 
Dispositions challemgeable under it.—Conjunct and confident



CONTENTS. xv

grantees.—Effect of the reduction.—The other branch of the act 
reducing deeds, &c., after diligence, &c. commenced.—Act of 1696 
against alienations made within sixty days of bankruptcy.

IV. By the common law of England, dispositions in fraud of creditors would
have been invalid without the aid of the statute 13 Eliz. c. 5.—Effect of 
that statute.—What dispositions are impeachable under it.—Disposi
tions made by those who are subject to the bankrupt laws.

V. Colonies.—Jamaica Insolvent Debtors’ Act.—United States. .. p. 605

CHAPTER XIX.

BAILMENTS.

Contracts of.—Different kinds of.—Depositum.—Locatio-conductio.—Piynus. 
—Mandatum.—Commodatum, or loan for use.—Mutuum—Promutuum, 
or solutio indebiti.—Definitions.—Rules as to the responsibility of bailees. 
—Doctrine of the civil law and the codes of Europe on the degrees of 
diligence required from them, and of negligence for which they are 
responsible.—When excused.—Commixion of property.................. p. 650

SECTION I.

DEPOSIT.

N ecessary.—V oluntary.—Ordinary.—Sequestrations.—Irregular.— Subj ect 
of.—By whom made.—Essential requisites of this contract.— Obligations 
of depositary.—Breaches of.—Restitution, to whom made.—At what place. 
—At what time.—Indemnity for expenses and losses.—Liability of de
positary if he refuses to restore to depositor..................................... p. 664

SECTION II.

CONTRACTS OF HIRE.—LOCATIO CONDUCTIO.

I. Locatio conductio.—Its resemblance in many respects to the emptio et 
venditio.—What is essential to this contract.—Locatio rei.—Obliga
tions of the letter.—Repairs.—Obligations of hirer.—Degree of dili
gence required.—Default by servants.—Restorationjof thing hired.— 
Payment of hire.—Abatement of, in what cases.

II. Locatio operis faciendi.—Diligence and skill.
III. Locatio custodies.—Agisters.—Warehousemen.—Wharfingers.
IV. Innkeepers, their liability.
V. Carriers, by land and water.......................................................... .... p. 680



XVI CONTENTS.

SECTION III.

COMMODATUM, OR GRATUITOUS LOAN.

Subject of.—What is required in this contract.—Rights and obligations of the 
borrower.—The diligence and care required from him.—Restitution of the 
property, when to be made.—Consequence of his being in mora.—Cannot 
detain it for antecedent debt.—Obligations of the lender to acquaint the 
borrower with defects.—When the loan is terminated..................... p. 712

SECTION IV.

MUTUUM, OR LOAN FOR CONSUMPTION.

Distinguished from commodatum.—Subjects of.—The obligations contracted 
by the borrower.—Right of the lender.—Time, place, and manner of re
paying.—Coin in which repayment is to be made.—Exception of non 
numerata pecunia.—Value of current coin at the time of repayment differ
ent from that which it bore at the time of the loan........................... p. 720

SECTION V.

PROMUTUUM.—PAYMENT OF WHAT IS NOT DUE.

I. Quasi ox promutuum.—Solutio indebiti.—Payment by mistake or igno
rance of that which is not due.—The implied obligation by the party 
receiving, to make restitution.—Condictio indebiti of the civil law.— 
Mistake or ignorance of facts afforded ground for this action.—The 
ignorance which affords this ground.—Instances of.—Payments which 
might have been resisted by means of certain exceptions.—Ignorance 
or mistake of the law.—Question amongst the commentators of the 
civil law, whether under any circumstances it afforded a ground for 
restitution.—The texts of the civil law.—Opinions of Vinnius and 
D’Aguesseau.—Decisions in France.—Code Civil.—Earlier decisions 
and present state of *he layr in ]Eiglmd, o*nd in smraj o.' Tie states 
of America'.—In Massachusetts.—Louisiana.

II. The distinction where the ignorance is of a foreign law.
III. A payment under a judgment, or a valid transaction or compromise, 

cannot be recovered.—Nature of transactio.—Considerations peculiar 
to it.—Family arrangements and compromises......................... p. 72b

CHAPTER XX.
MOVEABLES.—LEX LOCI CONTRACTUS, &C.

Moveable property has no locality.—General rule that the law of its situs 
does not govern its transfer.—Exception, where the law of the situs has 
prescribed the form in which the transfer must be made, as in Dock Shares, 
Stock, Bonds, Judgments, &c.—The equitable right derived from the 
contract to compel such transfer when the lex loci situs has not been com
plied with.—According to the general rule, moveables follow the person 
of their owner, and are governed by the law of his domicile.—Uniform 
application of it in questions of succession.—The lex loci contractus.—The



CONTENTS. xvn

extent of its application.—What is the locus contractus.—When the sale, 
&c., is conducted by means of agents, or of correspondence.—When the 
performance of the condition precedent adjected to the contract, or the 
confirmation of the contract, does not take place in the same country in 
which the contract was made.—The locus contractus in some instances is 
understood to be the place where the contract is made, in others, the place 
where it is to be performed.—The formalities or solemnities with which the 
contract is made, governed by the lex loci contractus.—If invalid in loco con
tractus because not reduced to writing, it is invalid everywhere.—Statute 
of frauds.—Stamps.—The substantialia, naturalia of the contract.—Deli
very upon a sale.—Whether beneficium divisionis affects the nature of the 
contract.—Exemption from or liability to arrest in loco contractus.—Not 
recognized in loco fori.—Warranties.—Lien.—Stoppage transitu.—These 
rights distinguished from the preferences claimed on the estate of the 
debtor which are governed by the law of the owner’s domicile.—When 
the place of performance is not that in which the contract was made.— 
Value of money is that in the place in which the payment is to be made.— 
The damages of dishonoured bills by the law of the place in which the 
contract is made.—Rate of interest.—Measurement.—Construction and 
interpretation of the contract by lex loci contractus.—How far this rule re
laxed when both or either of the contracting parties are foreigners.—As
signment of incorporeal moveables.—Judgments, &c., dispositions, &c. 
in fraud of creditors.—Qualifications to which the adoption of a foreign 
law is subject, as being contra bonos mores, or contravening the institu
tion or public policy of the locus fori................................................ p. 749

CHAPTER XXL

OP THE EXTINCTION OR DISCHARGE OF OBLIGATIONS.................... p. 781

SECTION I.

NOVATION AND DELEGATION.

I. Novation, necessary and voluntary.—Voluntary novation described.—
Debts necessary to constitute it.—Not to be presumed.—There must 
be some difference between the two obligations.—Constitution of an 
annuity in lieu of former debt.—Novation may be excluded by express 
protestation.—The effect of novation in the case of co-debtors.—Hypo
thecs, &c.—Manner in which novation is made.—Novation between 
the heir and creditors of the deceased.

II. Delegation.— Distinguished from assignment and indication.—How
made.—Effect of the original debtor guaranteeing the solvency of the 
person delegated.—Delegation on condition.—Effect of delegation.— 
Insolvency of person delegated.

III. Effect by the law of England of a creditor accepting another security 
from his debtor.—When it is a higher security, or a judgment, or an 
inferior or equal security.—Contract under seal by guarantee.— 
When the higher security is invalid.—Effect of delivery of a bill of 
exchange.—Transfer in the books of the mutual banker of debtor and 
creditor.—Creditor’s acceptance of a third person as his debtor.— 
Effect of laches of assignee, although he did not discharge his ori
ginal debtor................................................................. ....................  p. 781



SECTION II.

CONFUSION.

I. Nature of.—Excluded by the heir entering under benefit of inventory. 
—Effect on the obligation of the surety.—Law of Scotland.—Revival 
of the obligation when the cause of confusion ceases.

II. By the law of England a similar effect takes place on the marriage of 
debtor and creditor.—The appointment of the debtor to be executor. 
—In a court of equity the debt will be assets.—Similar doctrine of 
the courts of America..................................................................... p. 796

xviii CONTENTS.

SECTION III.

COMPENSATION.

I. Nature of.—Operates pleno jure as an extinction from the time the cre
dit exists.—If there are two debts, it takes place as to that which it 
is most for the benefit of the debtor should be discharged.—Compen
sation considered as payment.—Debts to which compensation may 
be opposed.—Debts which may be opposed in compensation.—In 
what respects the law of Scotland differs from the civil law.

II. Compensation or set off not known to the common law of England.—
Statute of set off,—The difference between set off and compensation 
in its effect on the debt.

III. In Jamaica and the other colonies, except those which retain the laws
of Holland, Spain, or France, and in the several states of America, 
except Louisiana, the set off of mutual debts similar to that intro
duced by the English statutes, is admitted............................... p. 802

SECTION IV.

PAYMENTS.

I. Payment made by or to persons who are under legal incapacity to ad
minister their affairs.—Effect of payment by the debtor’s agent.—By 
a third person in the debtor’s name.—To the creditor’s agent, or a 
third person indicated by the creditor.—Time, place, and manner of 
making payment.—At whose expense the remittance of money is to 
be made.—Effect of alteration in the value of the money between the 
time of judgment and that of payment.—Effect of payment in respect 
of debtors in solido.—Sureties.

II. Appropriation of payments.
III. Consignation, tender, &c.................................................................. p. 814

SECTION V.

RELEASE.

Acceptation by the civil law.—Nature of.—Not retained in the codes of 
Hollaiid, Spain, France, and Scotland.—Release, how made.—^Express.— 
Presumed.—The personal discharge of a single debtor, or of one of several 
debtorsin solido.—Effect of on co-debtors and sureties.—Personal dis
charge of surety.—Doctrine of the law of England.......................... p. 844



CONTENTS. xix

SECTION VI.

PRESCRIPTION.

The periods of time for prescribing actions by the civil law, the law of Hol
land, Spain, France, and Scotland.—The short prescriptions and their 
effect.—From what time they run.—The Statutes of Limitation in England. 
—Computation of the time which constitutes prescription.—In what cases 
and against what persons prescriptions do not run.—Non miens agere — 
Coverture.—Absence.—Minority.—Interruption of prescription.—Judi
cial.—Extrajudicial, express and implied.—Effect of acknowledgment of 
the debt after the time of prescription is completed.—Statutes of Limita
tion in the Colonies.—Acts of Limitation in Jamaica and Grenada.— 
United States.—Louisiana..................................................................... p- 850

SECTION VII.

THE LAW WHICH GOVERNS THE DISCHARGE.

As a consequence of the doctrine that the lex loci contractus governs the con
stitution, and the rights, and obligations of the contract, it also governs 
its discharge.—Rule established generally under the several systems of 
jurisprudence here considered, that what is a discharge in loco contractus, 
is a discharge everywhere.—The discharge must extinguish the debt, and 
not merely bar the remedy.—The prescription which is admitted is that 
established by the lex loci fori.—Cases in which the prescription extin
guishes the debt.—The Jamaica and Grenada acts.......................... p. 874

CHAPTER XXII.

BANKRUPT LAWS.—EFFECT OF IN TRANSFERRING THE PROPERTY OF 
THE DEBTOR, AND IN DISCHARGING HIM FROM HIS DEBTS.

I. The cessio bonorum of the civil law, nature of.—How obtained.—To
whom granted.—Its effect.—The missio in possessionem in cases of 
absconding creditors.—Appointment of curators.—The cessio bono
rum under the law of Holland.—The missio in possessionem.—Ap
pointment of sequestrators or curators.—The cessio bonorum part of 
the law of Spain.—France.—Scotland.—The bankrupt laws of 
England.—Scotland.—The bankrupt laws of England did not extend 
to the colonies until the act, 6 Geo. 4.—Principles on which the 
insolvent or bankrupt laws of a state operate on the property of 
the debtor in another state.—The cases decided in England and 
Scotland.—The doctrine of the courts in America.

II. The discharge.—In what cases when acquired by the debtor under those
laws it is admitted by foreign tribunals.......... ........................... p. 886



XX CONTENTS.

CHAPTER XXIII.

TUTORS, GUARDIANS, &C.

I. Different kinds of.—Manner of appointment.—Civil law.—Law of 
Holland, Spain, and France.—Code Civil, Scotland, England.— 
Colonies.—United States.—Their obligations and duties, powers, 
rights, and interests, and duration of office.

II. Curators, in what respect they differ from tutors in relation to minors. 
—Curators for other persons and purposes.—Committees of Lunatics, 
Sequestrators, Receivers, &c.

III. Mandate.—Procurator.—Attorney or agent.—Neyotiorum gestio.
IV. Salary or commissions, in what cases claimed by the persons exercising

the preceding offices.—Under the civil law.—Laws of Holland, Spain, 
France, Scotland, and England.—British Guiana, &c.—Trinidad.— 
St. Lucia, Lower Canada.—Jamaica and other colonies.

V. The law which governs the appointment to and the duties, &c. of these 
offices............................................................................................... p. 930

CHAPTER XXIV.

JUDGMENTS.

Res judicata.—Definition.—What is essential to constitute it.—Competency 
of tribunal in respect of the subject—the party.—Certainty of sentence. 
—Termination of the matter in controversy.—Appeal.—Relief against a 
judgment.—Grounds of.—Fraud.—Res noviter veniens ad notitiam.—The 
mode in which the party avails himself of the judgment which he has 
obtained.—Actio judicati.—Exceptio rei judicata.—Doctrine of the civil 
law and jurisprudence of Holland, Spain, France, Scotland, and England. 
—What must concur to entitle the party to the exceptio rei judicata.—The 
effect given by those several systems of jurisprudence to a judgment of a 
foreign tribunal.—When it is the subject of action, and of exception.

p. 1014



COMMENTARIES

ON

COLONIAL AND FOREIGN LAWS,

PART II. CONTINUED.

CHAPTER I.

USUCAPIO.—PRESCRIPTION.

The alienation, the subject of the preceding part of 
this work, has been that by which the party making it, 
having himself the dominium, tranferred it to the per
son in whose favour he made the alienation.

But the former may not have had, and therefore could 
not transfer the dominium to the latter by the alienation, 
and consequently the person in whose favour it was 
made has merely obtained the possession.

By the wise policy of every system of jurisprudence 
possession is allowed to confer many important ad
vantages. When that possession has been honestly 
acquired, and property has been permitted by its lawful 
owner to be enjoyed by its possessor for a certain length 
of time, it confers on the latter a complete title to the 
property, by extinguishing the right of its lawful owner.

VOL. III. b
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One of the titles, therefore, by which immoveable 
property is acquired is called by the civil law usucapio. 
Although the possession may not have been acquired or 
retained under such circumstances as will convert it into 
a title by extinguishing the right of its owner, yet it 
may bar the legal remedy of the latter to recover the 
property. Again, although the possession may not be 
such as to enable the possessor to oppose it as a bar to 
the owner’s remedy for recovering it, yet it may entitle 
the possessor to retain the rents and profits which he had 
received, and to be indemnified for the expenditure 
which he had incurred on the property.

In this chapter it is intended to state what is the 
nature and duration of possession which will confer on 
the possessor the title by usucapio, or which will merely 
enable him to oppose that possession as a bar to the 
owner’s remedy, or which, being insufficient for either 
of these purposes, will yet entitle him to retain the 
profits and to be allowed his expenditure.

The following section will present a view of the doc
trine of the civil law, and of the jurisprudence of Spain, 
Holland, and France, on each of these subjects, and 
thus embrace the state of the law in Trinidad, British 
Guiana, the Cape, Ceylon, St. Lucia, Lower Canada, 
and the Mauritius.

The subsequent sections will give a similar view of 
the law of Scotland, England, and Ireland, the British 
possessions in America, and the United States.
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SECTION I.

USUCAPIO, PRESCRIPTION, &C.—UNDER THE CIVIL LAW.----
THE LAW OF SPAIN, TRINIDAD, HOLLAND, BRITISH 
GUIANA, CAPE OF GOOD HOPE, CEYLON, FRANCE, ST. 
LUCIA AND LOWER CANADA.----CODE CIVIL.----MAURITIUS.

I. Possession defined.—How acquired and retained.—How lost.—Usu
capio, definition of.—What required.—Justus titnlus.—Usucapere pro 
emptore, pro donato, pro dote, pro legato, pro hcerede, pro suo.—Bona 
jides.—Property which may be the subject of usucapio.—Res vitiosa. 
—Uninterrupted possession.—Usurpatio, or interruption.—The time 
during which the possession must continue.—Prescription as distin
guished from usucapio.—In what cases the possessor entitled to retain 
rents and profits, and to be indemnified for expenditure.

II. Of Spain.—Trinidad.
III. Law of Holland.—British Guiana.—Cape.—Ceylon.
IV. Of France.—Coutumes of Paris and Normandy.—St. Lucia, Lower Ca

nada, Code Civil, and Mauritius.

Possession quasi sediurn possessio is defined to be the 
detention by a person of some corporeal thing, with the 
intention of holding it for himself as owner. Pothier 
says it may be defined as usus quidam rei. (a)

It may be held of property which is in common and 
undivided, and even of that which is not yet ascertained, 
as of a legacy which is subject to a deduction of the 
fourth, or of some greater or less share, by virtue of the 
Falcidian law. (b) “ Locus certus ex fundo et possideri

(a) Dig. lib. 41, tit. 2, 1.1. Voet, lib. 41^ tit. 2, n. 1. Vinnius, Sel. 
Qusest. lib. 2, c. 36. Perez. Cod. lib. 7, tit. 32. Pothier, ad Pand. lib. 41, 
tit. 2, ad 1. 1. (b) Voet, lib. 41, tit. 2, n. 1.
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et per longam possessionem capi potest, et certa pars pro 
indiviso, quae introducitur vel ex emptione, vel ex do- 
natione, vel qualibet alia ex causa.” (a)

The distinction between possession and property or 
dominium, is thus illustrated. The heir by adiating the 
inheritance acquires all the rights, and therefore the 
dominium enjoyed by his ancestor, It constitutes part 
of the succession. But the possession which the ancestor 
held, unless it be also actually taken by the heir, does 
not belong to the heir, although for certain purposes, as 
in constituting usucapio, the heir is considered as con
tinuing the possession of his ancestor. (b) “ Quum
haeredes iustituti sumus, adita hereditate, omnia quidem 
jura ad nos transeunt; possessio tamen, nisi naturaliter 
comprehensa, ad nos non pertinet.” (c)

The dominium or property may remain in a person 
without or against his consent, although the possession 
has passed from him, as is the case when the owner has 
made an ineffectual transfer of his property. “ Dif
ferentia inter dominium et possessionem hgec est, quod 
dominium nihilo minus ejus manet, qui dominus esse 
non vult; possessio autem recedit, ut quisque constituit 
nolle possidere.” (d)

Dominium or property is a question of law, whilst 
possession is a mere question of fact.

Possession is distinguished by the civil law as naturalis 
or civilis. A person is said to have the “ possessio 
naturalis, qui rem sibi tenet, sed alio jure quam dominii 
aut nullo jure." Thus the person who holds property 
by way of pledge,' or ex deposito, or ex mandato, is 
said to hold it alio jure quam dominii, whilst those who 
hold it by a title which the law prohibits, or who 
acquired it by violence, possess nullo jure. Hence the

(b) Voet, lib. 41, tit. 2, n. 2.
(d) lb. 1. 17- Voet, lib. 41, tit. 2, n. 2-

(a) Dig. lib. 41, tit. 2, 1. 26. 
(c) Dig. lib. 41, tit. 2, 1. 23.
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possession of the former is again distinguished as justa 
and injusta. (a) ■

The possessio civilis is defined to be detentio animo do
mini. When it proceeds ex aliqua justd causd; that 
is, from some cause or title on which the dominium is 
usually transferred, as sale, donation, devise, descent, 
&c. it is said to be possessio civilis justa. But if the 
person to whom property was sold enters upon it before 
it is delivered to him, he is said to possess it ex injustd 
causa: “Si ex stipulatione tibi Stichum debeam, et 
non tradam eum ; tu autem nanctus fueri? possessionem; 
praedo es. iEque si vendidero, nec tradidero rem ; si 
non voluntate mea nanctus sis possessionem, non pro 
emptore possides, sed praedo es.” (b)

Possession is acquired by those who are sufficiently 
compotes mentis to be capable of entertaining the purpose 
or design of possessing, and if they are not so, it may be 
acquired for them, and on their behalf by others, as in 
the case of infants or insane persons, by their guardians 
or curators. It may be acquired by an agent for his 
principal without the knowledge of the latter, unless, 
indeed, the agent declares that he has acquired it for 
himself, and not for his principal, (c)

It is not necessary that there should be a corporeal 
taking of each part of the particular subject. Thus, 
possession taken of a part of a farm, with the intention 
of taking possession of the whole, is considered as pos
session of the whole: “Non utique ita accipiendum 
est ut qui fundum possidere velit, omnes glebas circum- 
ambulet: sed sufficit quamlibet partem ejus fundi intro- 
ire ; dum mente et cogitatione hac sit, ut totum fundum 
usque ad terminum velit possidere.” (d)

The intention to take possession must be accompanied

(a) Voet, lib. 41, tit. 2, n. 3. (6) Dig. lib. 41, tit. 2,1. 5.
(c) Dig. lib. 41, tit. 2, 1. 1, and 1. 32. Cod. lib. 7, tit. 32,1. 3. Voet, lib. 

41, tit. 2, n. 6, et seq.
(d) Dig, lib. 41, tit. 2,1. 3. Voet, ad h. tit. n. 7.
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by the actual corporeal possession itself: “ Adipiscimur 
possessionem corpore et animo ; neque per se animo, aut 
per se corpore.” (a)

There is only a quasi possession of incorporeal things, 
as usufructs, servitudes, or real or personal actions. 
The possession of the one is acquired by enjoyment and 
sufferance, and of the other by cession, (b)

The possession may be retained animo, although non 
corpore •• “ Licet possessio nudo animo acquiri non pos- 
sit, tamen solo animo retineri possit.” (c) It may con
tinue in law, although not in fact. Thus, if during the 
absence of the possessor, or of his tenant or agent, a 
third person should secretly enter on the property, the 
former will not be considered to have ceased to hold the 
possession until after he has become aware of the adverse 
possession, and being apprehensive of the violence he 
might encounter does not return. “ Quseritur utrum- 
ne usque eo possidemus, donee alius corpore ingressus 
sit; ut potior sit illius corporalis possessio ? An vero 
(quod quasi magis probatur) usque eo possideamus, donee 
revertentes nos aliquis repellat; aut nos ita animo de^i- 
namus possidere, quod suspicemur repelli nos posse ab eo 
qui ingressus sit in possessionem ? Et id videtur utilius 
esse.” (d) •

It is a maxim of the civil law, “ neminem sibi ipsum 
causam possessionis mutare posse,” (e) that is, the person 
having the possession by one right or title cannot by his 
own act, and without the intervention of some new title, 
change the character or title by which he previously held 
it. Thus an agent, depositary, or person receiving the 
possession of property on behalf of or in trust for another, 
cannot found on that possession a title for himself, unless 
he has acquired a title from that person. This rule applies,

(a) Dig. lib. 41, tit. 2, 1. 3, § 1. Voet, ad h. tit. n. 10.
(b) Voet, lib. 42. tit. 2, n. 11. (c) Cod. lib. 7, tit. 32,1. 4.
yd) Dig. lib. 41, tit. 2,1. 25, § 2. Voet, ad h. tit. n. 12.
(e) Dig. lib. 41, tit. 2,1. 3, § 19.
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“ quoties scivit se bona fide non possidere, et lucri fa- 
ciendi causa inciperet possidere. Idque per hsec probari 
posse, si quis emerit fundum sciens ab eo cujus non erat, 
possidebit pro possessore. Sed si eundem a domino 
emerit, incipit pro emptore possidere; nec videbitur sibi 
ipsi causam possessionis mutasse. Et certe si colonus 
mortuo domino emerit fundum ab eo qui existimabat se 
hseredem ejus, vel bonorum possessorem esse; incipiet 
pw> emptore possidere. Si is qui apud me deposuit vel 
commodavit, earn rem vendiderit mihi vel donaverit; 
non videbor causam possessionis mihi mutare, qui ne 
possidebam quidem.” (a)

As the possession is acquired animo et corpore, so it is 
not lost nisi animo et corpore. (b) When we hold the 
possession ourselves we cease to possess, as soon as we 
relinquish the intention to possess ; but when we possess 
by means of another person, we do not cease to possess 
immediately on that person relinquishing his intention 
to retain the possession, (c)

The possession may be lost by the intention to relin
quish it: “ Itaque si in fundo sis et tamen nolis earn 
possidere : protinus amittes possessionem. Igitur amitti 
et animo solo potest, quamvis acquiri non potest.” (d) 

The possession of immoveable property, when it has 
originated in and been continued under such circum
stances, and for such length of time as the law has pre
scribed, may constitute a valid and indefeasible title. It 
is known in the Roman law by the term usucapio, and is 
treated as one of the modes by which the dominium or 
ownership of immoveable property may be acquired. (e) 

The title of usucapio, introduced by the law of the 
twelve tables, has formed a place in the municipal code

(a) Dig. lib. 41, tit. 3,1. 33, and 1. 3, § 20.
(b) Dig. lib. de Reg. Juris. 1. 153, lib. 41, tit. 2,1. 8.
(c) Dig. lib. 41, tit. 2, 1. 44. lb. 1. 3, § 6.
(e) Brissonius, de Verb. Signif. Calvin. Lexicon. |Voet, lib. 41, tit. 3, 

de Usurpationib. et Usucapionib. Perez. Cod de Usucap. lib. 7, tit. 26.
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of every country, which has derived its jurisprudence 
from the civil law. Its justice, as well as policy, cannot 
he doubted. He who has evinced an indifference to or 
neglect of his own rights and interests can have no just 
cause of complaint that the law provides for the repose 
and security of another by protecting him in the enjoy
ment of that property, the possession of which he had 
honestly acquired and honestly retained for a length of 
time under the confidence induced by the acquiescence 
or neglect of its real owner.

“ Bono publico usucapio introducta est, ne scilicet 
quarundam rerum diu, et fere semper incerta dominia 
essent: cum sufficeret dominis ad inquirendas res suas 
statuti temporis spatium.” (a)

Usucapio is defined to be “ adjectio dominii per con- 
tinuationem possessionis temporis lege definiti.” (b) 

Upon this text the learned Pothier gives the follow
ing comment: “ Quia juri quod tribuit possessio, ut 
nempe possessor in re possessa sit potior ceeteris omnibus 
prseter dominum, completa usucapio etiam adjicit domi
nium. Sic autem dicta est; quasi capio, id est, dominii 
adeptio, ex usu seu possessione. Usum enim pro pos- 
sessione dicebant veteres.” (c)

All those who were capable of acquiring the dominium 
by themselves or by others were also capable of ac
quiring a title by usucapio. (d)

To constitute usucapio it was essential, 1st, That it should 
have been acquired by a just title; 2nd, That there 
should have been bona fides in the acquisition; 3rd, 
That the property of which the possession is held was res 
non vitiosa; 4th, That the possession should not have 
been interrupted ; 5th, That it should have continued 
for the time prescribed by the law ; and 6th, That there

(a) Dig. lib. 41, tit. 3,1. 1. (b) lb. 1. 3.
(c) Pothier, ad Pand. lib. 41, tit. 3, § 1, n. 4.
(d) Dig. lib. 41, tit. 3, 1. 4, 7, 8, 23, 34.
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should be an absence of error juris “ qui nunquam in 
usucapionibus possessori prodest.” (a)

The expression justus titulus denotes that the party 
must have received possession by virtue of some cause, 
“ habilis ad dominium transferendum,” as purchase, do
nation, or bequest, so that if the vendor, donor, or tes
tator had been the owner, the dominium would have ac
companied the possession. “ Justum titulum accipimus 
eum ex quo quis rem ex causa perpetua et ad trans
ferendum dominium idonea tanquam suam possidet, ut 
titulum emptionis, donationis, legati, et similes. Neque 
enim refert onerosus an lucrativus sit.” (b)

There can be no justus titulus on which the usucapio 
can proceed, if the possession be held on behalf of an
other, as when the person is in possession of property 
delivered to him in pledge, or of which he has the usu
fruct only, or of which the possession is delivered to 
him “ rei servandae causa.” In these cases “ rem ac- 
ceptam usu non capimus, quia pro alieno possidemus.” 
“ Neque fructuarium ad obtiriendam proprietatem rerum 
quarum usumfructum habet, neque successores ejus, ulla 
temporis ex ea causa tenentes praescriptio munit.”(c) 
“ In possessionem rei servandae causa uxor defuncti, vel 
alii creditores missi, dominium ex ea causa tenentes adi- 
pisci minime possunt.” (c)

Although in the ordinary case of a purchase the do
minium does not pass unless the price be paid or credit 
given for it, yet the title by purchase, whereon the usu
capio may be founded, is not invalidated on account of 
the non-payment of the purchase money. (d)

(a) Brisson. de Verb. Signif. Calvin. Lexicon. Voet, lib. 41, tit. 3, n. 3, 
De Usurpationib. et Usucapionib. Perez. Cod. de Usucap. lib. 7, tit. 26. 
Pothier, de la Prescription.

(b) Cod. lib. 7, tit. 33,1. 11.
(c) Dig. lib. 41, tit. 3,1.13. Cod. lib. 3, tit. 33,1. 8. Cod. lib. 7, tit. 72. 

1. 8.
0d) Voet, lib. 41, tit. 3, n. 4.
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This title must be true, and not fictitious. There 
must have been the purchase, the donation, or the be
quest, if the party rests on either of those titles : “Ne
que pro donato, neque pro legato, neque pro dote usu
capio valet, si nulla donatio, nullum legatum, nulla 
dos.” (a)

So essential was it that there should be such a title, 
that the proof of it is incumbent on him who avails him
self of his possession. If he had received no title, he 
must necessarily know that he is in possession of that 
which belonged to another, and he could not allege that 
he had acquired the possession bona fide.

Upon this text is ingrafted a qualification, which 
gives to the honest and reasonable, although unfounded, 
belief of the existence of the title the same effect as if it 
had actually existed : “ Sed id, quod quis cum suum 
esse existimaret, possiderit, usucapiet, etiamsi falsa fuerit 
ejus existimatio.” (ft)

This is illustrated by the case of a person receiving a 
specific thing as a payment, and founding his title by 
usucapio pro soluto. “ Pro soluto usucapit, qui rem de- 
biti caus& recipit. Et non tantum quod debitur, sed 
et quodlibet pro debito solutum, hoc titulo usucapi 
potest.” (c) “Hominem, quern ex stipulatione te mihi 
debere falso existimabas, tradidisti mihi. Si scissem 
mihi nihil debere, usu eum non capiam ; quia si nescio, 
verius est ut usucapiam; quia ipsa traditio ex causa 
quam veram esse existimo, sufficit ad efficiendum ut 
id quod mihi traditum est, pro meo possideam.” (d)

Upon this text Pothier has made this comment: 
“ Ratio decidendi quia, etsi regulariter error falsi tituli 
non prosit ad usucapionem : tamen interdum quum jus
tus est error et subsit aliqua causa quae huic locum de-

(«) Dig. lib. 41, tit. 3,1. 27.
(b) lb. lib. 41, tit. 10,1. 5, § 1.
(c) lb. 1. 46. (d) lb. lib. 41, tit. 10, 1. 3.
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derit, hsec opinio erronea tituli sequipollet titulo ut 
prosit ad usucapionem.” (a)

The title which has been acquired, although bona fide, 
is necessarily null and void, because the party cannot 
receive the dominium from him who does not himself 
possess it. Its nullity, however, does not prevent the 
usucapio from taking place, if the party receiving it is 
ignorant of the facts which constitute that nullity. If 
that nullity, however, is the effect of the law, his igno
rance of the law will not avail him, and the usucapio 
cannot take place. If, for instance, he took a title from 
a minor, being ignorant that by law a minor could not, 
without the authority of his guardian, or the sentence of 
the court, make sale of his property, the title thus ac
quired would not be considered justus titulus, so as to 
be the foundation of usucapio. (b)

But if, on the other hand, he had probable ground 
for being mistaken as to the fact of the person from 
whom, he received the title being a minor, the title 
would, on equitable grounds, be so far considered just 
as to be the foundation of usucapio. (c)

Usucapio is founded on the title of purchase, or in the 
language of the civil law, the party usucapit pro emptore, 
when he has purchased a property from one not truly 
the owner, or when he receives it at an estimated price 
as a payment, for in the latter case he is considered a 
purchaser. (d)

There must be bona fides at the time of the sale and 
delivery. If the sale be void on the ground of fraud, 
it cannot furnish a title on which the usucapio can pro
ceed : “ Si fraude et dolo (licet inter majoris viginti

(a) Pothier, ad h. tit. n. 73, § 3.
(&) Voet, lib. 41, tit. 3, n. 5. Dig. lib. 18, tit. 1, 1. 27. Cod. lib. 7, 

tit. 26,1. 9-
(c) Dig. lib. 41, tit. 4,1. 2, § 15. Voet, lib. 41, tit. 3, n. 5.
(e?) Cod. lib. 7, tit. 26,1. 4. Voet, lib. 41, tit. 4, n. 1.



12 CONFLICT OF LAWS.

et quinque annis) facta venditio est, hanc confirmare non 
potuit consequens tempus; cum longi temporis prse- 
scriptio in malse fidei contractibus locum non habet.” (a)

The purchase must be made simply and absolutely, 
and not subject to a condition precedent; for as a sale 
on such a condition, although accompanied by delivery, 
does not transfer to the party receiving it the dominium, 
or ownership, although the vendor were in truth the 
owner, so, pendente conditione, it cannot give to the pur
chaser a title on which he can found an usucapio “Si 
sub conditione emptio facta sit, pendente conditione 
emptor usu non capit.” (b)

It is not necessary that there should be payment of 
the price, for although the ownership will not pass unless 
the price be paid or credit given, yet the possession 
would pass, (c)

If, instead of the property which had been purchased, 
another property should by mistake be delivered to the 
purchaser, there can be no usucapio in respect of it, be
cause that which was not purchased, cannot be the sub- 
j ect of usucapio pro emptore. (d)

But if the boundaries of the farm purchased be more 
extensive than were given, there may be usucapio of 
the whole “ quoniam universitas ejus possideatur, non, 
singulae partes.” (e)

It is not necessary that the title on which the usu
capio is founded should be for a valuable consideration. 
A gift therefore is a sufficient title provided the pro
perty belonging to another be bond fide given to him 
who accepts it. (f) “ Sivefuerit dominus qui tibi loca,
de quibus supplicasti donavit; sive a non domino bona

(a) Cod. lib. 7, tit. 33,1. 6.
(b) Dig. lib. 41, tit. 4,1. 2. Voet, lib. 41, tit. 4, n. 1.
(c) Voet, lib. 41, tit. 3, n. 4, and tit. 4, n. 1.
0d) Dig. lib. 41, tit. 4,1. 2, $ 6. (e) lb.
(/) Voet, lib. 41, tit. 6, n. 1. Perez. Cod. lib. 7, tit. 27. Meerman, 

Thes. tit. de Prohib. Usucap.
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fide donata suscepisti eaque usucepisti, auferri tibi quod 
jure quaesitum est, non potest.” (a)

It is, however, essential that the thing should be 
really given, and not merely that the party thinks it has 
been given to him, when in truth it has not: “ nec3uf- 
ficit opinare sed et donatum esse oportet.” (b)

The property given must be that which can be the 
subject of usucapio; it must not, therefore, be resvitiosa, 
as property which has been stolen. Neither must the 
donor and donee be those between whom the law pro
hibited gifts to be made, as between husband and 
wife, (c)

Usucapio may be founded on the title by bequest, if the 
party be capable of taking by bequest, and the property 
of another specifically bequeathed to him, is delivered 
to, and bonajide accepted by him, as belonging to the 
deceased ; or when he has without delivery, sed sine vitio, 
entered into possession of such property : “Si non tra- 
ditam possessionem ingrediatur sine vitio legatarius, 
legatee rei usucapio competet.” id)

It is not an objection to the origin of the usucapio that 
the real owner of the property, the subject of the legacy, 
is still living, provided it be delivered to the legatee as 
having belonged to the deceased, and the legatee to 
whom it is delivered supposes it to belong to one who is 
dead, (e) “ Ea res quae legati nomine est tradita,
quamvis dominus ejus vivat legatorum tamen nomine 
usucapietur si is cui tradita est mortui esse existima- 
verit.” (/) . .

If the subject of the bequest did not belong to the 
testator, or if it did belong to him, but the will by which 
it had been bequeathed was subsequently revoked, the

(1) Cod. lib. 7, tit. 27,1. 1. (4) Dig. lib. 39, tit. 5,1. 1.
(c) lb. Perez. Cod. lib. 7, tit. 27, n. 2. 
id) Dig. lib. 41, tit. 8, 1. 8.
(/) Dig. lib. 41, tit. 8,1. 5, 6.

(e) Voet, lib. 41, tit. 8, n. 1.
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usucapio would proceed if the devisee, by a just error or 
mistake of fact, but not of law, was ignorant of its re
vocation. (a)

If a bequest were made to two persons of the name of 
Titius, and it was uncertain which was intended, and 
consequently, on account of the uncertainty, the bequest 
was void, yet if the heir delivered it to one of them who 
thought he was the person intended, the devisee would 
have a just title on which to found the usucapio. (b)

Usucapio may also be founded on the title of heir. 
The party who relies on it must have been capable of 
taking by succession, and the ancestor to whose inherit
ance the claim is made must be dead.

The usucapio commenced by the ancestor in respect of 
property not belonging to him, but which he had ob
tained bond fide et justo titulo, is continued by the heir, 
who may complete it, either on the title on which the 
deceased had commenced to hold the property, or on 
his title of heir. As he is the heir of him who possessed 
on the title of purchaser, he may continue the usucapio 
as well on the title of heir as on that of purchaser.

A general title to possession, as that of heir, may 
concur with another special title, as that of purchaser, 
legatee, &c., although one special title cannot be united 
with another special title, because the cause of posses
sion is changed, if a party should begin usucapere on a 
title different from that on which he had previously 
possessed, (c)

The usucapio pro hcerede takes place when a person, 
who in truth is not the heir, has yet taken possession of 
an inheritance jure hcereditario under the belief that he 
was the heir, and that the property belonged to him in

»

(a) Dig. lib. 41, tit. 8,1. 4. Voet, lib. 41, tit. 8, n. 2. 
(5) Dig. ib. 1. 4. Voet, lib. 41, tit. 8, n. 2.
(c) Voet, lib. 41, tit. 5, n. 1.
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that character. There must have been the most just 
ground on his part for being thus mistaken, it must not 
be a mistake proceeding from carelessness, or levity, or 
his ignorance of law. The instances of the mistake or 
error of fact into which he must have fallen are those of 
believing himself to be the nearest in succession, when 
there was another still nearer, that he was sole heir 
when there were coheirs, or that the deceased had died 
intestate, when in fact he had left a will, (a)

The title pro dote is the foundation of the usucapio, 
when the property of another is given to and bond fide 
received by the husband as the dos of his wife on her 
marriage.

If it be given before the marriage, and there be no 
cestimatio dotis, it will afford a title not pro dote but pro 
suo, unless it be given on the condition that it shall not 
become the property of the husband until the marriage 

' has taken place.
If there be cestimatio of the dos given before the mar

riage, it cannot be the subject of usucapio on the title pro 
dote, because the marriage has not taken place ; nor on 
the title pro suo, because the cestimatio renders it a con
ditional sale, which cannot be the subject of usucapio 
pendente conditione. (b)

There are various other titles which equally afforded 
the foundation for usucapio. The delivery, as part of a 
compromise, of property belonging to another, but which, 
it was believed, belonged to him from whom it was re
ceived, would enable the party receiving it usucaperepro 
transacto. The usucapio pro adjudicato is when the pro
perty of a third person, not a party to the suit, is de
livered as being affected by and comprised in the sen
tence, or pro adjudicato when the property of a third per
son is judicio families erciscundce, or de communi dividendo, 
adjudged in the one case to one of the coheirs, as being

(a) Yoet, lib. 41, tit. 5, n. 2. (6) Perez, Cod. lib. 7, tit. 28.
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part of the inheritance of the deceased, or in the other, 
as being part of the common property.

The person whose usucapio proceeds on this or any 
similar title is said usucapere pro suo in a special sense : 
“ Si rem igitur tanquam nostram ex aliqua causa quae 
speciale nomen non habet possideamus, erit titulus pro 
suo speciali sensu.” (a)

The title pro suo is taken in a general sense : ‘ ‘ cum 
dominium nobis acquiri putamus et ex ea causa possi
deamus ex qua adquiritur et praeterea pro suo.” Thus, 
where the title is that of purchase, donation, bequest, 
&c., the person possesses by the title pro emptore, or pro 
donato, or pro legato, and also pro suo. (b)

If one species of title be pretended, which is not that 
which really exists, as is the case when the party affects 
to sell, but in reality gives, the usucapio is effected by 
means of that title which does exist: “ Plus valet
quod agitur quam quod simulate concipitur.” (c)

If there exist the justus titulus, although the possessor 
should be ignorant of it, and suppose that the property 
in question had been delivered to him on another title, 
still it is considered the usucapio might take place, as if 
property had been sold to the deceased and is delivered 
to his heir, who supposed it to be delivered to him for 
some other cause. (d)

There can be no title by usucapio, unless there has 
been bona jides on the part of the possessor; that is, an 
honest conviction that the property belongs to him, that 
conviction being founded on the belief that the person 
from whom he acquired it was the owner, and was not de
prived of the right of disposing of it. “ Qui a quolibet 
rem emit quam putet ipsius esse, bona fide emit. At qui 
sine tutoris auctoritate a pupillo emit, vel fal'so tutore 
auctore quem scittutorem non esse,non bona fide emit.” (e)

(a) Pothier, ad Pand. lib. 41, tit. 10, § 2. Voet, ad h. tit. n. 1, 2.
(b) Dig. lib. 41, tit. 10,1. 1.
(c) Dig. lib. 41, tit. 6,1. 6. (d) Voet, lib. 41, tit. 3, n. 5.
(<?) Dig. lib. 18, tit. 1,1. 27.
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Si ab eo emas, quem Praetor vetuit alienare, idquetu 
scias usucapere non potes.” (a)

The property cannot be said to have been acquired 
by him bond fide, if he doubted whether the person from 
whom he acquired it was its owner. The existence of 
the doubt excludes the belief of the fact, and rendered 
it his duty to inquire. (b) This rule has been thus 
illustrated : If a person is about to purchase a drove of 
cattle, and is aware that some of them do not belong to 
the seller, he can, by taking the others he believes 
to belong to him, acquire a title to them by usucapio, 
but if he purchased the whole drove, there could be no 
usucapio in his favour as to any of them, (c) “ Si quis
fundum emerit, cujus particulam sciebat esse alienam : 
Julianus ait, si pro diviso sciat alienam esse, posse eum 
reliquas partes longa possessione capere ; sed si pro indi- 
viso, licet ignoret, quis sit locus: seque eum capere 
posse, quod sine ullius damno pars, quae putatur esse 
vendentis, per longam possessionem ad emptorem tran
sit.” (d) '

The mistake under which the person purchases must 
be of fact, and not of law: “Si a pupillo emero sine 
tutoris auctoritate, quem puberum esse putem : dicimus 
usucapionem sequi : ut hie plus sit in existimatione 
quam in re, quod si scias pupillum esse, putes tamen 
pupillis licere res suas sine tutoris auctoritate adminis- 
trare: non capies usu, quia juris error nulli prodest.” (e)

Neither is he deemed to have purchased bond fide, 
if he considers, although erroneously, that the property 
was not by law permitted to be sold : “ Si quis id, quod 
possidet, non putat sibi per leges licere usucapere : di- 
cendum est, etiamsi erret, non procedere tamen ejus

(a) Dig. lib. 41, tit. 3,1. 12.
(i) Voet, lib. 41, tit. 3, n. 6 (c) lb.
{d) Dig. lib. 41, tit. 2,1. 43, and ib. tit. 4,1. 4.
0) Dig. lib. 41, tit. 4,1. 2, § 15.
VOL. III. C



IB CONFLICT OF LAWS.

usucapionem: vel quia non bona fide videatur possi- 
dere, vel quia in jure erranti non procedat usucapio.” (a) 

But although the original possession was bond fide, 
yet if the party, having lost it, has since discovered that 
the property belonged to another, and after that dis
covery regains possession of it, he cannot avail himself 
of his former bond fide possession to constitute usucapio : 
“ Si quis bona fide possidens, ante usucapionem amissa 
possessione, cognoverit esse rem alienam, et iterum nan- 
ciscatur possessionem, non capiet usu : quia initium se- 
cundae possessionis vitiosum est.” (b)

Although the principal may be innocent of any mala 
fides, yet if the person by whose agency the purchase 
was made were guilty of it, the usucapio cannot take 
place: “ Si servus tuus peculiari nomine emat rem, 
quam scit alienam : licet tu ignores alienam esse, tamen 
usu non capies. Et si quod non bona fide servus meus 
emerit, in pactionem libertatis mihi dederit; non ideo 
me magis usucapturum; durare enim primam causam 
possessionis, idem Celsus ait.” (<c)

It is sufficient that the bona fides exists when the pos
session commences, that is, on the delivery of the pro
perty. Subsequent mala fides will not interrupt the 
usucapio, although it is otherwise with respect to the 
right which a bond fide possessor has to the rents and 
profits, for he ceases to be entitled to the latter from the 
time he ceases to be in bond fide, (d)

The presumption always is in favour of the bona fides 
of the possession, and therefore he who alleges mala fides 
in the purchaser is bound to prove that the latter had 
knowledge that the property belonged to another, (e)

All corporeal property, which is not res vitiosa, may 
be the subject of usucapio. ( /)

(o) Dig. lib. 41, tit. 3,1. 32, § 1. (b) lb. lib. 41, tit. 3,1. 15, § 2.
(c) lb. lib. 41, tit. 4,1. 2, § 10, 14. id) lb. lib. 41, tit. 3,1. 10, 15.
(e) Voet, lib. 41, tit. 3, n. 9.
(/) Dig. lib. 41, tit. 3,1. 10, § 1,1. 4. Voet, lib. 41, tit. 3, n. 11.
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Servitudes are also the subject of usucapio with the 
land or house to which they are appendant, (a)

There is certain property which is said to be res vitiosa, 
and therefore not the subject of usucapio. Of this des
cription is the property of the church and state, that 
which jure gentium is common, and that which the law 
has placed extra commercium. (b)

As usucapio is a species of alienation, there can be no 
usucapio of property of which the law prohibits the 
alienation. There cannot be usucapio of a farm given 
in dotem, (fundus dotalis,) nor of property the subject of 
afidei-commissum, ‘ ‘ pendente fidei-commissi conditione, ” 
nor of the property of a minor. («)

Property which has been stolen, res fiurtiva, cannot be 
the subject of usucapio. This rule regards moveable pro
perty. There may be usucapio of immoveable property 
belonging to another, although possessed maid fide, if a 
third person has bond fide acquired the possession of it. 
“ Fundi quoque alieni potest aliquis sine vi nancisci pos
sessionem, quae vel ex negligentia domini vacet, vel 
quia dominus sine successore decesserit, vel longo tem
pore abfuerit.” (d)

“ Quam rem ipse quidem non potest usucapere, quia 
intelligit alienum se possidere, et ob id mala fide possi- 
det. Sed si alii bona fide accipienti tradiderit, poterit 
is usucapere : quia neque vi possessum, neque furtivum 
possidet. Abolita est enim quorumdam veterum sen- 
tentia existimantium, etiam fundi locive furtum fieri.” (e)

Immoveable property, the possession of which has 
been obtained by violence, does not admit of usucapio : 
“ Quod vi possessum raptumve sit, antequam in po- 
testate domini haeredisve ejus pervenit, usucapi lex

(a) Dig. lib. 41, tit. 3, 1. 10, § 1,1. 4. Voet, lib. 41, tit, 3, n. 11.
(&) Cod. lib. 7, tit. 30,1.2. Dig. lib. 44, tit. 3,1.7. Voet, lib. 41, tit. 3, n. 12.
(c) Voet, lib. 41, tit. 3, n. 13. Perez. Cod. lib. 7, tit. 26, n. 28.
(d) Dig. lib. 41, tit. 3, 1. 37.
(e) lb. 1.38, ib. lib. 2, Rer. Quotid. sive Aureor. Voet, lib, 41, tit. 3, n. 14. 

Pothier, ad Pand. lib. 41, tit. 3, § 3, n. 12, p. 94.
c 2
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vetat.” (a) It has acquired this vice when the former 
possessor has been expelled by violence, and the posses
sion is taken by him who was guilty of that expulsion. 
Although the original expulsion was forcible, yet if the 
possession was peaceable, the usucapio may take place. 
If Maevius have violently expelled A. from the posses
sion of the farm, but he did not himself enter into the 
possession of it, but Titius entered into the possession 
which was vacant, the itscucapio would take place in 
favour of Titius. (b)

The original vice is considered to be removed if the 
property return to the power of its owner, and he knows 
that it has so returned to him. The law considers it has 
returned to him, if he had the power of recovering it, or 
if he had compromised with or sold it to the ejector, the 
latter believing him to be the owner, (c)

There could be no usucapio of property when the law 
prohibited the disposition of it, as in the case of gifts to 
certain public officers in violation of the lex Julia re- 
petundarum. (d)

In order that the usucapio may be constituted, it is 
required that the possession bona fide acquired and suffi
cient for the purpose, should be continued without inter
ruption during the whole period which the law pre
scribes for completing the usucapio. (e)

The possession may in fact be interrupted, although 
with regard to the right or interest of the parties it is 
considered as continued. This happens when the pos
session of the heir is united with that of his ancestor, 
the purchaser with that of the vendor, and the like.

The previous possession of the vendor is not united 
with that of the purchaser, so as to give the latter the 
benefit of the usucapio, which had previously run with

(a) Dig. lib. 47, tit. 8,1. fin. '
(b) lb. lib. 41, tit. 3,1. 4, § 22, and § 28. Voet, ad h. tit. n. 14.
(c) lb. lib. 47, tit. 2,1. 86. Voet, lib. 41, tit. 3, n. 14, 15.
(d) lb. lib. 48, tit. 11,1. 8.
(e) Voet, lib. 41, tit. 3, n. 16.
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the vendor, unless there be bona fides on his part, as well 
as on the part of the vendor : “ Ne vitiosse quidem pos
session! ulla potest accedere; sed nec vitiosa ei quae 
vitiosa non est.” (a) “ Unde si earn rem, quam pro
emptoreusucapiebas, scienti mihi alienam esse vendideris; 
non capiam usu.” (b) ,

Unless there is want of bona fides, the possession of seve
ral will be united with that of each preceding possessor. If 
the property was sold and delivered to one, and by him 
to a third, and by the latter to a fourth, and again by him 
to a fifth person, and there was bona fides on the part of 
all, the fifth purchaser will have the benefit of the pre
vious possession, not only of the fourth, but of the three 
preceding persons ; but if there had been a want of bona 
fides on the part of the third, for instance, the fifth pur
chaser would have had the benefit of the possession of the 
fourth, but not of the third, nor of those who preceded the 
third, (c)

The heir is considered to constitute with the ancestor 
one person, and therefore, if there be bona fides on the 
part of the ancestor, the usucapio will pass to the heir, 
who will have the benefit of the ancestor’s possession, 
notwithstanding the heir, when he obtains possession 
through the ancestor, might know that the property be
longed to another, and therefore was not himself in bona 
fide, (d) But it would be otherwise if the deceased had 
purchased another man’s property bona fide, but there 
was wanting on the part of the heir bona fides when the 
transfer or delivery of that property was made to him. 
Here the bona fides of the ancestor does not avail the 
heir, because the delivery not having been made to the 
ancestor, the usucapio had not begun to run in his life
time. (e)

(a) Dig. Kb. 41, tit. 2,1. 13, § 13. (J) lb. tit. 4,1. 2, § 17.
(c) Voet, lib. 41, tit. 3, n. 16.
(cl) lb. lib. 41, tit. 4,1. 2, § 19,1. 43. Cod. lib. 7, tit. 29,1. 4, and tit. 30, 

1. 3. Voet, Kb. 41, tit, 3, n. 16.
(e) Voet, Kb. 41, tit. 3, n. 16.
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So, if on the other hand, there was mala fides on the 
part of the ancestor who purchased, or otherwise acquired 
that which he knew belonged to another, this defect in 
the ancestor’s possession prevents the heir from com
mencing in his own person a possession which would be 
the foundation of an usucapio. (a)

The union of the possession of the heir with that of the 
ancestor takes place only when there has been no inter
mediate possession by another. The hcereditas jacens so 
far represents the ancestor, that the time which inter
venes between his death and the adiation of the inherit
ance goes to complete the usucapio, provided it has not 
in the mean time been possessed by another, and so 
completely is this principle established, that the usucapio 
may be fully completed even before'the adiation of the 
inheritance, if the time required for that purpose has 
already elapsed. (b)

The person, although not the immediate heir, but his 
heir second or third distant, will have the benefit of the 
bond fide possession of the ancestor, notwithstanding an 
intermediate heir had not obtained any possession, (c) 

Opposed to the continuation of possession is usurpatio, 
as it is called by the civil law writers, or the interrup
tion of the possession. Its effect is to save to the owner 
his competent right of action. (d)

The usurpatio may be either natural or actual, or it 
may be only civil or constructive.

The natural or actual usurpation takes place with or 
without our consent.

It is said to take place with our consent, when we 
either abandon the property, or deliver it to another with 
the intention of relinquishing the possession, (e)

If the property, in respect of which the person had

' («) Dig. lib. 44, tit. 3,1. 11. Cod. lib. 7, tit. 29,1. 4, and tit. 33,1.4, and 
tit. 32,1. 11. Voet, lib. 41, tit. 3, n. 16.

(b) Voet, lib. 41, tit. 3, n. 16
(d) lb. n. 17.

(c) lb. 
(e) lb.
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commenced the usucapio, should be delivered by him on 
sale, or lease, or pledge to its owner, the usucapio is 
interrupted, (a) But if he had leased or pledged it to 
a stranger, that possession which was necessary for usu
capio would not be lost, so long as it was in the possession 
of the tenant or creditor, because it would be absurd to 
suppose the possessor holding under any other title than 
that of owner, and least of all to hold the possession so 
as to create in another a title adverse to himself. (6)

The actual interruption against our consent takes 
place when the party is violently expelled by any per
son from the possession of real or immoveable pro
perty in which he is acquiring an usucapio. In this 
case the possession is interrupted, not only against 
him who had taken it, but against all others : “ Natu- 
raliter interrumpitur possessio, cum quis de possessione 
vi dejicitur, vel alicui res eripitur, quo casu non ad- 
versus eum tantum qui eripit, interrumpitur possessio : 
sed adversus omnes. Nec eo casu quicquam interest, is, 
qui usurpaverit, dominus sit, necne. Ac ne illud qui- 
dem interest, pro suo quisque possideat, an ex lucrativa 
causa.” (c)

If property, which is the subject of a suit already or 
about to be instituted, be sequestered by the authority 
of the court until the termination of the suit, or until 
security be given, and it is afterwards restored to him 
from whom it was taken, the intermediate possession is 
considered that of the person from whom it was taken, 
and to whom it was afterwards restored, (d)

So if the property of the debtor be taken by the officer 
of the court in execution for the purpose of being sold, 
and before the sale the debtor satisfies the debt, the 
possession by the officer would in law be considered the 
debtor’s possession, (e)

(a) Dig. lib. 41, tit. 3,1. 21. Voet, lib. 41, tit. 3, n. 17. (b) lb.
(c) Dig. lib. 41, tit. 3,1. 5. (d) Voet, ib. n. 18.
(e) Voet, ib.



)

If, however, a sale took place, the previous possession 
of the debtor would be united with that of the purchaser 
for the purpose of completing the usucapio. (a)

A constructive or civil interruption is effected by a 
litis contestatio, or by vocatio in jus, and even by com
plaint or protestation duly made, when, on account 
of the absence of the adversary, a litis contestatio cannot 
be interposed, (b)

But no extrajudicial complaint, nor notice by the 
owner, that this or that thing should not be done on his 
farm possessed by another, will have that effect, (c)

The interruption effected by a suit operates only in 
favour of the person by whom, and only in prejudice of 
him against whom it is instituted. It does not operate 
against third parties: “cum res inter alios acta aliis 
nec prosit nec nocet.” (d)

If property for which the debtor prescribed should be 
sold, and the real owner should interpose his opposition 
to the sale, and prevail, the prescription or usucapio of 
the debtor ought not to be considered as thereby inter
rupted. For the opposition is not between the owner 
and the debtor, but rather between the owner and 
the creditor at whose instance the sale is made, and 
sometimes the debtor himself interposes his opposition 
against the creditor, and “ res inter alios acta aliis non 
nocet.” For although when creditors cause the debtor’s 
property to be sold, it is considered as sold by him, 
and that he is represented by them, yet he is not 
said to be represented by them in any opposition inter
posed, unless indeed they give him notice to assist at it, 
and defend his title to the property about to be sold, 
against him who is claiming property in it. (e)

The possession must be continued during the period
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(a) Matth. de Auct. lib. 1, c. 6, n. 12, 14, and c. 8, n. ult. in fine.
(b) Voet, lib. 41, tit. 3, n. 19, 20.
(c) Dig. lib. 41, tit. 4,1. 13. Voet, lib. 41, tit. 3, n. 20.
(d) Voet, ib. n. 21. (e) Matth. de Auct. lib. 1, c. 11, p. 92.
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of time prescribed by the law. The time which com
pleted the usucapio of immoveable property was ten 
years in the case of persons present, and twenty years if 
they were absent, (a)

Persons are said to be present, “ quum actor et reus 
in eadem provincia domicilium habuerunt: absentes, 
quum in diversis; nihil referre autem quod res alio loco 
sita sit, quam ubi domicilium habent.” (b)

If the person were present for a time, and also absent 
for a time, the ten years were added to the period of his 
absence, (c)

If a person, who bona fide and by a just title has ob
tained the possession from him who had mala fide pos
sessed, and the owner was ignorant that it was possessed 
by another, the usucapio or prescription was not com
pleted until the expiration of thirty years. (d)

Although the possession may not have been acquired 
or retained under such circumstances as to have consti
tuted the usucapio, yet the party might be enabled to 
insist on it as a prescription.

The term prcescriptio, in its more extended significa
tion, includes all those bars or exceptions of law or of 
fact which may be opposed to the prosecution of any 
claim, as those of res judicata, the competency of the 
forum, &c. (e)

The particular prescription which is here considered 
is that exception or bar arising from time which may 
be opposed to the prosecution of the plaintiff s claim, 
and by which it is insisted that he is precluded from 
prosecuting it, because he has not proceeded within the 
time required by law. The subject of his suit, which 
has been possessed during the time defined, is said to 
be prescribed, and cannot be recovered. (f)

(а) Cod. lib. 7, tit. 31. Voet, lib. 41, tit. 3, n. 21.
(б) Cod. lib. 7, tit. 33,1. fin.
(c) Novell. 119, Cap. de Prescriptione, 8. (d) Voet, ib. n. 21.
(e) Voet, lib. 44, tit. 3. Perez. Cod. lib. 7, tit. 33, p. 437- Matth. 

Parsem. 9, p. 304. (/) Voet, ib. n. 1.
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It is distinguished from usucapio. The latter gave a 
party the direct dominium or ownership, but the prescrip
tion did not confer the dominium or ownership, but sup
plied the party with an exception to any suit for the 
disturbance of his possession, (a)

The usucapio can only take place with respect to pro
perty real or personal of which there has been posses
sion, but prescription would include not merely usucapio, 
but would apply to all those demands which are the 
subject of personal actions.

The most important prescription, called longissimi 
temporis in the civil law, was completed on the ex
piration of thirty years. (b) The space of forty years 
constituted a prescription which extinguished every right, 
public or private, and whatever was its cause, or who
ever was the person by whom that right was asserted.

It is not essential to prescription that there should 
have been bona fides or justus titulus. It is sufficient 
that the party has for this space of time held the peace
able and continued possession, without any interruption 
by the true owner, without any acknowledgment by him 
in possession of that person being the owner, and with
out any suit having been instituted against him. (c)

In computing this period, the possession of the de
ceased is united to that of the heir, and the possession 
of the vendor to that of the purchaser. (d)

This prescription does not run against minors, insane 
persons, who are sub curid, nor those who are absent in 
war, or in the service of the state, (e) nor against those

(a) Perez. Cod. lib. 7, tit. 3, n. 1.
(b) Novell. 119, c. 7, Rursus Sancimus. Matth. Paraem. 9- Voet, 

lib. 44, tit. 3, n. 8. Van Leeuwen, Cens. For. part 1. lib. 2, c. 10, n. 12, 
Matth. de Auct. lib. 1, c. 11, n. 30. Voet, lib. 41, tit. 3, n. 21, and lib. 44, 
tit. 3.

(c) Matth. Parsem. Belg. 9, et de Auct. lib. 2, c. 7, n. 84. L. Goris, Adv. 
Tract, part 1, c. 9, n. 61, et seq. Voet, lib. 44, tit. 3, n. 9.

(d) Matth. Paraem. 9, n. 2, 5, et de Auct. lib. 2, c. 7, n. 34. Voet, lib. 44, 
tit. 2, n. 9- Bertich, Con. Pract. part 2, conclus. 4, n. 27.

(e) Voet, lib. 44, tit. 3, n. 10. Matth. Parsem. 9, n. 22, 23.
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who are precluded from acting. It does not, therefore, 
run against creditors during the period of making the 
inventory, because during that period the law restrains 
them from disturbing the heir, nor is the fiduciary pre
judiced by an alienation made by the fidei-commissary 
heir pendente conditione fidei-commissi. (a)

During the continuance of the coverture it does not 
run against the wife when the husband has alienated 
the dotal property, however long it may have continued 
in the possession of the person to whom it was alienated, 
because whilst the coverture existed, she could not sue 
for the recovery of it.

As the usucapio is founded on bona fides and justus 
titulus, it is favourably regarded by the law, and there
fore in computing the time which constitutes it, ultimus 
dies cceptus habetur pro impleto.

But as the prescription longissimi temporis is not fa
vourably regarded, but, on the contrary, is taken strictly 
in the computation of the time for it, a different rule 
prevails: “ Dies cceptus pro impleto non habetur.” 
The commencement of the last day is not considered as 
completing this period, but the time is computed de 
momento in momentum, and therefore, until the last 
moment of the period has passed, this prescription does 
not exist. (b)

In computing the time which it is required should 
elapse in order to constitute prescriptions, all the 
natural days following each other continuously, whether 
they be holidays or not, are reckoned; and when this 
is the mode of computation, the time is said to be 
tempus continuum.

If the law speaks of months or years, or a year, the 
bissextile day increases the month or year in which it 
falls, so that until that day be passed the month or year 
will not be considered to have passed. It is added to

(o) Voet, lib. 44, tit. 3, n. 10. Matth. Parsem. 9, n. 22, 23.
(f>) Matth. ib. n. 5. Voet. ib. n. 1.
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the preceding day, and both together are reckoned as 
only one day, when the computation is de momento in 
momentum, (a)

Thus, if a person were born in the bissextile year, 
and the question were on the right to restitutio in inte
grum on the ground of minority, the party has the benefit 
of the bissextile day. If, therefore, he were born on 
the sixth hour of the 28th of February, and his twenty- 
fifth year should fall in a bissextile year, he would not 
be deemed to have attained his majority so as to be 
excluded from this relief, unless the sixth hour of the 
29th of February had passed. (b)

But when the year is not to be computed de momento in 
momentum, but the day which is commenced is reckoned 
as completed, it would be sufficient that a person born 
on the 28th of February should attain the 28th day of 
February in the bissextile year, nor is it requisite that 
he should have reached the 29th of that month, (c)

When, however, mention is made of a certain number 
of days, this bissextile day is reckoned by itself as a 
separate day. (d)

The Roman law described as tempus utile a period 
embracing those days only in which the courts of justice 
were open, and excluding holidays. It also applied 
this term to the time which was running against a per
son with his knowledge.

Amongst the advantages derived from possession alone, 
it is to be observed that it gives a preferable right to all 
others in pari causa, and therefore the onus probandi is 
cast on him who disputes the title of the person in pos
session. The latter is bound to plead the title to his 
possession, (e)

He is at liberty to resist all those who would attack 
his possession, and if expelled from it, he may imme
diately eject his adversary, or otherwise by interdict ob-

(«) Voet, lib. 44, tit. 3, n. 2. (b) Ib. (c) Ib. (d) Ib.
(e) Resp. Juris. Holl. part 1, cons. 179. Voet, lib. 41, tit. 2, n. 16.
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tain immediate restitution of the possession without re
gard to the want of title, (a)

One of the most important advantages which posses
sion confers is, that it exempts the person who is called 
on to restore the property to its real owner from account
ing for the intermediate rents and profits (fructus) 
which he has received from it during such possession. 
This exemption so entirely depends on the bona fides of 
the possessor, that it ceases from the moment his posses
sion ceases to be bona fide. In constituting the title by 
usucapio, it has been seen that it is sufficient if the pos
session commenced in bona fides, and that the usucapio 
is not prevented, although subsequently this bona fides 
should be wanting. But the bond or mala fides of each 
moment of the continuance of the possession determines 
whether the party is entitled to retain the rents and pro
fits for his own use.

The following definition of bona fides is given by 
J. Voet: “ Illaesa conscientia putantis rem suam esse, 
dum credit, eum, a quo nactus est possessionem, fuisse 
dominum illius rei et alienandi jure haud destitutum.” 
From the period when he no longer entertains this be
lief, and he is incapable of entertaining that belief, if he 
doubts the title of him from whom he has received it, 
his possession is maid fide, (b)

The term fructus is used to designate all the profits 
which are derived from the property, including those 
which are produced by cultivation, (fructus industrials,) 
those which spontaneously grow without any industry, 
(fructus naturales,) those which do not naturally grow 
from the property, but are accounted profits as being 
derived from the use or enjoyment of such property, 
(fructus dviles,) as interest, pecuniary rent, or annuity.

Those fruits or profits which are still on the ground, 
and not separated from it, are considered as part of the

(a) Voet, lib. 41, tit. 2, n. 16. (6) Ib. lib 41, tit. 3, n. 6.
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land. Those which have been separated from the ground 
are either still in existence, or they have been consumed. 
Again, others might with ordinary prudence and at
tention have been received, but have, nevertheless, not 
been received.

A person who is in possession maid fide of another 
man’s property can derive no advantage from the fruits 
or profits which he has received, but is liable to make 
restitution of them to the true owner, whether they be 
fructus industrials, naturales, or civiles, as well those 
still in existence as those which have been already con
sumed, and those which are yet to be received, and those 
which might have been received, but for his default.

The interest of money received by the possessor in 
maid fide does not belong to the owner, unless he will 
take upon himself the risk of the loan of the prin
cipal. (a)

A possessor in mala fide is liable to make good those 
profits which he might have received, although the real 
owner would not have received them, as well as those 
which the owner might himself have received, although 
the possessor himself was not able to receive them. (b)

A person in the bond fide possession of property is not 
bound to account for and restore such fruits or profits as 
were not inexistence at the time of the litis contestatio, but 
had been consumed by him notwithstanding he might have 
derived profit from them : £ ‘ Bonae fidei emptor non du- 
bie percipiendo fructus etiam ex aliena re, suos interim 
facit, non tantum eos, qui diligentia et opera ejus per- 
venerunt, sed omnes; quia quod ad fructus attinet, loco 
domini pene est. Denique etiam priusquam percipiat, 
statim ubi a solo separati sunt, bonae fidei emptoris 
fiunt.” (c)

(a) Voet, lib. 41, tit. 1, n. 28.
(&) Cod. de Re. Vend. 1. 5. Voet, lib. 41, tit. 1, n. 28. Dig. lib. 22, 

tit 1,1. 25.
(c) Dig. lib. 41, tit. 1, 1. 48 Voet, lib. 41, tit. 1, n. 29. Perez. Cod. 

lib. 3, tit. 32, p. 23, 24, p. 172.
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But he is accountable only for those fruits which, 
post litem contestatam, or post inchodatam petitionem, have 
been received, or might have been received by him but 
for his default, or which, having been after that period 
received by him, he had disposed of. (a)

In suits for the inheritance another rule prevails. 
The person in possession is accountable for the profits 
which he had received and disposed of ante litem con
testatam, so far as they have been productive of profit to 
him. (b)

The fruits or profits are understood to be consumed, 
and non extantes, not only when they have been actually 
used by the possessor himself, but when they have been 
otherwise disposed of by him, either by sale, gift, or ex
change, notwithstanding he may still have in his hands 
the price for which he had sold them, (c)

Those which are extantes must be restored to the 
owner vindicanti rem suam, and those even which are se
parated from the ground, but are remaining in his pos
session litis contestatm tempore, {d)

The possession gives a right to retain the profits only 
so long as the party is in bona fide, for from the moment 
he ceases to be so, that is, when he knows that another 
has a paramount title to the property, he ceases to have 
any interest in the profits, but acquires them for the real 
owner of the property : “ Si eo tempore, quo mihi res 
traditur, putem vendentis esse, deinde cognovero alienam 
esse : quia perseverat per longum tempus capio, an 
fructus meos faciam? Pomponius, verendum, ne non 
sit bonae fidei possessor, quamvis capiat: hoc enim ad 
jus, id est capionem; illud ad factum pertinere, ut si 
quis bona aut mala fide possideat.” (e)

{a) Dig. lib. 41, tit. 1, 1. 48. Voet, lib. 41, tit. 1, n. 29. Perez. Cod. 
lib. 3, tit. 32, p. 23, 24, p. 172.

(b) Ib. (c) Ib.
(d) Dig. lib. 6, tit. 1. Voet, lib. 41, tit. 1, n. 9.
(e) Dig. lib. 41, tit. 1, 1. 48, § 1.
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A title by usucapio, it has been seen, can never be 
acquired on the bond fide possession of the heir, when 
that of the ancestor has been in mala fide, yet the heir, 
although he is bound to restore those fruits received by 
the ancestor, is not bound to restore those received 
by himself, (a)

If a person possessing property in bond fide should 
succeed in every possessory suit, but should fail in a pe
titory suit subsequently instituted against him for the 
recovery of the property, he is liable only to restore 
those fruits which were extantes at the time of the litis 
petitorue contestatio, because the judgment which he ob
tained in the possessory suit prevents his possession from 
being considered as mala fide, (b)

If after the litis contestatio the instantia litis be re
moved by the default of the plaintiff, the defendant is 
accountable for the profits only from the subsequent, 
and not from the preceding suit. Maid fide possession 
is established only by a litis contestatio, which terminates 
in the defendant’s eviction from the property, but the 
preceding litis contestatio had lost all its effect, and could 
lead to no eviction. It was only in consequence of the 
subsequent litis contestatio that the mala fides is in
duced. (c)

The possessor is also entitled to deduct the expences 
which have been incurred by him on the property, which 
he may be compelled to restore. (d)

These expences are either such as were necessary, im- 
pensce necessarice, so that if they had not been incurred, 
the property would have been lost, or they have im
proved and rendered the property more valuable, impen- 
S(B utiles, or they have contributed to the ornament, but

(a) Voet, lib. 41, tit. 1, n. 33.
(b) Gail, Obs. lib. 1, obs. 63, ult. Berlich, decis. 7. Voet, lib. 41, tit. 1, 

n. 31. Neostad, Cur. Sup. decis. 94.
(c) Voet, lib. 41, tit. 1, n. 31. (c?) Ib. lib. 6, tit. 1, n. 36.
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have not increased the profits of the property. The lat
ter are called impensce voluptuaries, (a)

Necessary expences may be deducted by a maid fide, 
as well as by a bond fide possessor.

The full amount of that expenditure, which contri
butes to and increases the actual value of the property, 
utiles impensce, may be deducted or retained by a bond 
fide possessor, if it does not exceed the value of the pro
perty, or is not so considerable that the owner would be 
compelled to dispose of the property itself in order to 
repay it. In this case the possessor may remove such 
improvements as are capable of being removed. He 
can recover only so much of the amount of the expendi
ture, for which he has not by such removal indemnified 
himself, as may under all the circumstances be deemed 
reasonable. (b) The amount of expenditure to which he 
is entitled is merely that which was actually incurred, 
and is not to be increased by the increased value to 
which it has raised the property, (c)

A maid fide possessor is not, however, entitled to make 
any deduction in respect of such expenditure, but as the 
law will not allow one person to enrich himself at the 
expense of another, he is permitted to take away such 
improvements as can be removed without detriment to 
the property. (d)

It is considered that if even a mala fide possessor had 
incurred this expenditure with the knowledge and ac
quiescence of the owner, he has a right to recover it, for 
it was a fraud in the owner to permit it to be incurred 
without intending to repay it. (e)

(a) Voet, lib. 6, tit. 1, n. 36. '
(b) Dig. lib. 6, tit. 1, 1. 38. Sande’s Decis. Fris. lib. 3, tit. 15, def. 4, 

and de Feudis. Gelriae, tract 2, tit. 2, c. 3, n. 15. Gaill, lib. 2, obs. 121, 
n. 12. Perez. Cod. lib. 3, tit. 32, n. 27- Voet, lib. 6, tit. 1, n. 36.

(c) lb. (d) Voet, lib. 6, tit. 1, n. 36.
(e) Van Leeuwen, Cens. For. part 1, lib. 2, c. 11, n. 7, 8. Carpz. Def. 

For. part 4, cons. 39, def. 8. Perez. Cod. lib 3, tit. 32, n. 27. Voet, lib. 6, 
tit. 1, n. 36.

VOL. III. D
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Expenditure, which is called voluptuaria, and does 
not contribute to the real improvement of the property, 
cannot be retained either by a bond fide or mala fide 
possessor. The additions which may be classed under 
this description of expenditure, must be removed when 
that removal can be made without injuring the pro* 
perty. (a)

The rents and profits which have been received are to 
be set off against the expenses incurred in producing 
those profits, as well as in the improvement of the pro
perty itself. If there has been any thing expended be
yond the amount of such rents, it is either to be removed 
or deducted according to the rules laid down. For al
though a bond fide possessor may have acquired an abso
lute right in the fruits which have been actually con
sumed by him, yet there is no reason for not setting 
them off against his claim for the expenditure. (b)

It has been insisted by some jurists that the fruits re
ceived by a bond fide possessor in consequence of his im
provements ought to be set off against the expense in
curred by him in making those improvements, (c)

This doctrine is opposed, and would seem not to be 
sanctioned. It tends to deprive the bond fide possessor 
of the protection which the law intended to give him, 
and as the amount of the expenditure which he is 
enabled to recover is restricted to its value at the time 
he restores the property, there would be great injustice 
in subjecting him to the whole risk of that expenditure, 
since it might happen, that at the time of the restitution 
the value of the improvements had from various causes 
been diminished, (d)

(a) Voet, lib. 6, tit. 1, n. 36. Perez. Cod. lib. 3, tit. 32, n. 29.
(b) lb. Sande’s Decis. Fris. lib. 3, tit. 15, def. 2.
(c) Molin. ad Consuet. Paris, tit. 1, § 1, Gloss. 5, n. 99. Covar. lib. 1, 

Var. Resol. c. 8, n. 4. Sande’s Decis. Fris. lib. 3, tit. 15, def. 3. Menoch. 
de Recup. Poss. Remed. 15, n. 619.

(d) Gars, de Expen. et Melior. c. 23, n. 56. Resp. Juris. Holl. p. 4. 
Cons. 137, q. 3. Escobar, de Ratwi, tom. 2, c. 15. Voet, lib. 6, tit. 1, n. 39-
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II. The law of Spain adopts the usucapio and the pre
scription of the civil law, as well as its doctrine respect
ing the restitution of the rents and profits and the reten
tion of expenses. That law continues to prevail in Trini
dad. (a)

III. The law of Holland has adopted as the period of 
prescription a third part of one hundred years, or thirty- 
three years and four months. (b)

It has adopted the principles of the civil law on 
all the subjects embraced in this section. But it does 
not exempt the property of the fisc, or church, from 
the prescription to which that of private individuals 
is subject, (c) Neither does it make the bond fide pos
sessor accountable for the profits which he had received 
before, and which were in existence at the time of the 
litis contestation but only for those received by him after 
the litis contestatio. (d)

The settlements of British Guiana, Ceylon, and the 
Cape, still retain this law.

(a) L. 9, tit. 29, P. 3. L. 10, tit. 29, P. 3. L. 11, tit. 29, P. 3. L. 12 
and 14, tit. 29, P. 3. L. 5, tit. 29, P. 3. L. 15, tit. 29, P. 3. L. 6, tit. 29, 
P. 3. L 2, tit. 29, p. 3. L. 13, tit. 29, P. 3. L. 1, tit. 8, lib. 11, Nov. Rec. 
L. 2, tit. 8, lib. 11, Nov. Rec. L. 1, tit. 30, P. 3. L. 2, tit. 30, P. 3. L. 3 
and 11, tit. 30, P. 3. L. 4, tit 30, P. 3. L. 5 and 9, tit. 30, P. 3. L. 7, 8, 
10, 15, tit. 30, P. 3. L. 14 and 17, tit. 30, P. 3. L. 9, tit. 8, lib. 11, Nov. 
Rec. L. 2, tit. 8, lib. 11, Nov. Rec. L. 3, tit. 8, lib. 11, Nov. Rec. L. 29, 
tit. 29, P. 3. L. 1, tit 17, lib. 10, Nov. Rec. L. 4, tit. 8, lib. 11, Nov. Rec. 
L. 7, tit. 8, lib. 11, Nov. Rec. L. 6, tit. 8, lib. 11, Nov. Rec. L. 1, tit. 11, 
lib. 10, Nov. Rec. L. 17, tit. 29, P. 3. L. 10, tit. 11, lib. 10, Nov. Rec. 
L. 9, tit. 11, lib. 10, Nov. Rec. L. 18, tit. 29, P. 3. L. 5, tit. 8, lib. 11, 
Nov. Rec. L. 21, tit. 29, P. 3.

(5) Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 7, n. 34, et seq, and c. 37, 
n. 9. Goris, Advers. Tract. 3, part 1, c. 9- Matth. Paraem. Belg. paraem. 9. 
Groeneweg. ad Inst. lib. 2, tit. 6, and ad Cod. lib. 7, tit. 39- Imbert, Ench. 
in Verb. Usucap. p. 217. Vinnius, ad Inst. lib. 2, tit. 6, n. 6. Van Leeu- 
wen, Cens. For. lib. 2, c. 10, n. 10, 11, et seq.

(c) Van Leeuwen, Cens. For. part 1, lib. 2, c. 10, n. 10. Matth. Paraem.
Belg. paraem. 9, n. 24. ,

(d) Voet, lib. 41, tit. 1, n. 33. Sande’s Decis. Fris. lib. 3, tit. 15, def. 1. 
Van Leeuwen, ib. c. 11, n. 46.
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IV. The Coutume of Paris admitted the prescription 
of the ten and twenty years, as it was given in the con
stitution of Justinian, (a) This prescription has the full 
effect of the usucapio, and confers on the possessor le do- 
maine de propriete. The article is thus expressed : “ Si 
aucun a joui et possede heretage, ou rente, a juste titre 
et de bonne foi, tant par lui que ses predecesseurs, dont 
il a le droit et cause, franchement et sans inquietation, 
par dix ans entre presens, et vingt ans entre absens, 
agez et non privilegiez; il acquiert prescription dudit 
heritage, ou rente.” (b)

As the coutume proceeds upon the doctrine of the civil 
law, alienare videtur qui patitur usucapi, property which 
cannot be alienated cannot be the subject of usucapio. 
Whatever therefore is, either in respect of the person or 
the property itself, prohibited from being alienated, can
not be acquired b)T prescription. The Code Civil lays 
down the general rule: ‘ ‘ On ne peut prescrire le do- 
maine des choses qui ne sont point dans le com
merce.” (c)

But although the domaine of the crown, being inalien
able, cannot be the subject of usucapio, yet this rule does 
not extend to property which devolves on the crown, as 
par droit d’aubaine, batardise, &c., but of which it has not 
acquired the actual possession. In this respect it also 
adopted the doctrine of the civil law : “ Quamvis ad- 
versus fiscum usucapio non procedat, tamen ex bonis va- 
cantibus, nondum tamen nunciatis, emptor praedii ex iis- 
dem extiterit: recte diutina possessione capiet.” (d)

The usucapio runs only against those who have at
tained their majority : “ Si aucune a joui et possede___
entre ages.” The prescription, therefore, not only does 
not begin to run against a minor, but even if it had com
menced to run against a person of full age, and the latter

(a) Art. 113.
(b) lb. Dupless. tit. 6, lib. 1, c. 2, p. 489.
(c) Art. 2226. (d) Dig. lib. 41, tit. 3,1. 18, § 3.



had died leaving a minor as his heir, it would cease to 
run against that heir during his minority, (a)

Neither does it run against those who are incapable 
of bringing an action for the recovery of the property, 
“ contra non valentem agere nulla currit prsescriptio.” 
There can be no usucapio founded on the alienation of 
the property of interdicts, or of married women.

So by the Code Civil, prescription runs against all 
persons, unless they are within some exception made by 
the law. (b) But not against minors nor interdicted 
persons, nor between man and wife, (c)

But it runs against a married woman in respect of the 
property of which the husband has the administration, 
although she be not separate by marriage contract or at 
law, and she is left to her remedy against her hus
band. (e?)

It does not however run during the marriage, in 
respect of the alienation of a property assigned in dotem, 
in conformity with the law. (e)

The Code Civil suspends prescription during mar
riage, where 1st, the action of the wife cannot be 
enforced until after an election to be made either of 
acceptance or renunciation of community : and 2ndly, 
where the husband, having sold the separate property 
of the wife without her consent, has warranted the sale, 
and in all other cases where the action of the wife would 
ultimately charge the husband, (f)

The coutume expressly excepted from prescription 
les privilegeSs, that is, churches, hospitals, and ecclesi
astical communities. But the Code Civil subjects the 
state, public establishments, and townships to the same 
prescription as individuals, and they may in like manner 
set them up. (g)

The first important difference between the coutume of
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(d) Art. 2254.
(jO Art. 2227.

(a) Pothier, de la Prescript, n. 1, c. 1, § 9.
(b) Art. 2251. (c) Art. 2252, 2253.
(e) Art. 2255, 1561. (/) Art. 2256.
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Paris and the civil law regards the duration of the 
bonafides. It has been seen that if the party were in 
bond fide at the commencement of his possession, the 
usuca-pio might proceed, notwithstanding he had subse
quently acquired the knowledge that the property be
longed to another. But the coutume required that the 
bonne foi should continue during the whole period of 
time required for constituting the usucapio. This 
rule is applied only to the same possession. Thus if A. 
had taken possession in mala fide of property belonging 
to B., and B. having instituted a suit to recover it, A. 
had admitted his title and purchased it from him in 
bond fide, this subsequent possession is not prejudiced 
by the previous possession, but it is sufficient that the 
bona fides continues the requisite space of time during 
the latter possession, (a)

The Code Civil has returned to the rule of the civil 
law, for it provides that it is sufficient if the bona fides 
existed at the moment of the purchase. (b)

The Code Civil defines possession as “ la detention ou 
la jouissance d’une chose ou d’un droit que nous exer- 
<^ons par nous-meme, ou par un autre qui la tient ou 
qui l’exerce en notre nom. (c)

It is a maxim common to the civil law and coutume 
of Paris, and made the subject of an express article by 
the Code Civil, that “ olim possessor, hodie possessor 
prsesumitur; et ex possessione de prseterito arguitur 
possessio de prsesenti et medii temporis, nisi contrarium 
probetur: ‘ Qui prouve avoir possede anciennement, est 
presume avoir possede dans le temps intermediaire, sauf 
la preuve contraire.’ ” (d)

The Code Civil has adopted the following rules 
laid down by D’Argentre : “ Cum dubium et incer- 
tum est, quo quis nomine possederit, traditur sibi 
potius quam alteri rem, et negotium gerere prse-

(b) Art. 2269.(a) Pothier, de la Prescript, n. 34. 
(c) Art. 2228 (d) Art. 2234.
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sumi, cum sibi potius quam alii bene esse ex na
turae praesumptione quisque malit, et alioqui negant 
in contractibus personas extrinsecus subaudiendas, in 
possessionibus retinendis censuere, et nos hunc locum 
attigimus. Ergo, quod quisque possederit suo nomine, 
et pro se possedisse, et praescripsisse intelligendus erit, 
et pro suo.” (a)

The Code Civil says a person is always presumed 
to possess for himself, and as an actual owner, unless 
it be proved that he commenced possession for another. (6)

On the other hand, if his possession commenced 
on behalf of another, as tenant, depositary, &c. “ Con- 
tinua erit praesumptio, semper, et ex eadem causa in 
possessione eum esse, itaque nullo tempore praescribet 
pro se, impediente legis praesumptione, quia causam 
sibi mutare possessionis nemo potest, ne aliter censen- 
tibus, fraudis, perfidiae, interversionis praesumptio contra 
leges inducatur, cum contra praesumptio sit quemque 
probum esse. Ideoque potius alieno nomine quale 
initium possessionis proponitur, quam suo, per inter- 
versionem, et perfidiam in possessione esse talis pos
sessor praesumetur.” (c)

The Code Civil also says, where a person has com
menced possession for another, he is always presumed 
to possess by the same title, unless there be proof to the 
contrary, (d)

The maxim of the civil law, “ nemo potest sibi mutare 
causam possessionis,” was adopted by the law of France, 
and is thus expressed in the Code Civil: ‘ ‘ On ne peut 
pas prescrire contre son titre, en ce sens que l’on ne 
pent point se changer a soi-meme la cause et le principe 
de sa possession.” (e)

Acts of mere power and simple sufferance can ground 
neither possession nor prescription. (f)

{a) D’Argentre, art. 265, c. 5, n. 17. (b) Code Civil, art. 2230.
(c) D’Argentre, art. 265, n. 16. (d) Art. 2231.
(e) Art. 2240. ( f) Art. 2232.
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A possession acquired by acts of violence cannot be 
the foundation of prescription. It can only operate for 
this purpose when the violence has ceased, (a)

The possession held by a person for the owner, as 
tenant, usufructuary, depositary, &c., cannot, either under 
the coutume or the Code Civil, be the foundation of usu
capio, either by the person himself, or by his heirs. (6) 

But under both systems of jurisprudence it might take 
place, if the title “ se trouve interverti, soit par une cause 
venant d’un tiers, soit par la contradiction qu’elles ont 
opposee au droit du proprietaire.” (c)

This intervention or change takes place either when 
the tenant receives the property thus held by him on a 
title of sale or exchange from the person whom he be
lieves to be the owner, or where the tenant acquires 
from a third person the property which he had held as 
tenant, and disclaims the title of his landlord, (d) But 
in order that this prescription in these cases should be 
established, there must be a formal disclaimer of the 
previous title, and the new right in which he holds 
must be avowed by open and unequivocal acts, (e)

Persons who have acquired the property from the 
tenant, or others holding on sufferance by an act trans
ferring the ownership, may prescribe. (f)

The possession must be public, peaceable, and unin
terrupted.

In the construction of the coutume it has been con
sidered that a civil interruption prevented, pleno jure, 
the running of the prescription. The expression in the 
article is, “ quiconque a joui et possede sans in- 
quietation.”

The summons to appear in an action for the recovery 
of the property, constituted a civil interruption, and it

(a) Art. 2233. (b) Art. 2236, 2237.
(c) Merlin, Rep. tit. Prescript, Sect. 1, § 1, art. 6. Pothier, Tr. de la 

Possession, c. 2, n. 31, et seq. Art. 2238. (d) lb.
(e) Merlin, Rep. tit. Prescription, Sect. 1, $ 6, art. 6.
(/) Art. 2239.



was not the less effectual, because it was issued by a 
judge who had not competent jurisdiction, (a)

According to the text of the Code Civil, “ pour pou- 
voir prescrire, il faut une possession continue et non 
interrompue, paisible, publique, non equivoque, et a 
titre de proprietaire.” (b)

Une citation, une commandement, ou une saisie, signified 
to him whom it is intended to prevent from prescrib
ing, forms civil interruption, (c) The citation, on con
ciliation before the officer of the peace, interrupts pre
scription from the day of its date, where it is followed 
by a summons served within the time allowed by law for 
that purpose. (d)

Even although the citation should be made before an 
incompetent judge, it will interrupt prescription, (e) 
But if the summons be defective for want of formality, 
or if the demandant desist from his demand, or extin
guish the suit, or if his demand be rejected, the inter
ruption is regarded as not having taken place, (f)

An action brought by a proprietor of a part, against a 
person in possession of the whole of an estate by a just 
title, interrupts the prescription only as to that part 
which is demanded by his action. But if by means of 
this action, and the consequent communication of the 
titles of the co-proprietor, the possessor acquires a know
ledge that the part not included in the action belongs to 
another, he ceases to be in bond fide, and the prescrip
tion is also interrupted as to the other part of the estate.

If it be brought by the proprietor of an estate against 
one of several joint possessors by a just title, the prescrip
tion is not interrupted as to the others; but if there has 
been any fraud on the part of the person sued in con
cealing from the proprietor that there were others jointly
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(а) July 1st, 1627, cited in Pothier, ib. n. 61. Trait, des Prescript, 
part 1, c. 9.

(б) Art. 2229. (c) Art. 2244.
(fit) Art. 2245. (e) Art. 2246. (/) Art. 2247.
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in possession, and they are parties to that fraud, the pre
scription will also be interrupted as to them. Where 
several are joint owners of a subject not capable of being 
divided, as a right of way, the interruption of the pre
scription by one enures for the benefit of all the other 
co-proprietors; and if such a subject be possessed by 
several, and the prescription be interrupted as to one, it 
is interrupted also as to all the other joint possessors, (a)

The interruption may take place even without a suit, 
as by the acknowledgment of the right of the proprietor: 
“ Quotiescunque actus tacitam, aut expressam, vel prae- 
sumptam juris alieni, aut debiti confessionem implicat, 
toties sit interruptio civilis.” (b)

Such also is the doctrine of the Code Civil: “La 
prescription est interrompue par la reconnaissance que le 
debiteur ou le possesseur fait du droit de celui contre le- 
quel il prescrivait. (c)

Pothier defines the just titre required by the coutume 
to be “ un contrat ou autre acte qui est de nature a 
transferer la propriete, par la tradition qui se fait en 
consequence ; de maniere que, lorsqu’elle n’est pas 
transferee, c’est par le defaut de droit en la personne qui 
fait la tradition, et non par le defaut du titre en conse
quence duquel la tradition a ete faite.

“ Ces titres sont appeles justes titres, parce que, etant 
de leur nature translatifs de propriete, ils donnent un 
juste sujet a ceux qui acquierent la possession d’une 
chose a ces titres, de s’en croire proprietaires n’ayant pu 
deviner que la personne, de qui ils ont acquis la chose, 
et qu’ils voyaient en possession de cette chose, n’en fut 
pas proprietaire.” (d)

The doctrine of the civil law respecting the nature of 
the title, and the belief entertained by the possessor that

(a) Pothier, ib. n. 54, et seq.
(b) D’Argentre, des Appropriates, art. 266.
(c) Art. 2248.
(d) Pothier, de la Prescript, c. 3, part 1, p. 414.
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it is valid, has been adopted by the law of France. 
Pothier, in commenting on an opinion advanced by Le 
Maistre, expressly states : “La coutume de Paris, en 
l’art 113, et les autres Coutumes semblables, n’ont en- 
tendu faire autre chose que d’adopter la decision du droit 
romain sur la prescription de dix et vingt ans : les dis
positions de ces Coutumes doivent done s’entendre et 
s’interpreter suivant les principes du droit romain, 
lorsque rien n’oblige de s’en ecarter.” (a)

It is incumbent on the possessor to establish the title 
on which he founds his possession. If he alleges a title 
by sale, he ought to produce a copy of the contract 
passed before a notary. If the contract were by writing 
sous signature price, he must, besides producing the 
writing, prove the length of time during which he has 
continued in the possession. La preuve testimonials is 
admitted only when there has been no writing, and the 
value of the property does not exceed the sum to which 
parol proof is restricted, or when there has been a com
mencement of proof par ecrit, or when there has been a 
loss or destruction of the written evidence par quelque 
accident de force majeure. (b)

By the civil law, if the possession of the ancestor had 
been bond fide, a continued possession by the heir, al
though mala fide, might complete the usucapio, but under 
the coutume of Paris, as the bona fides must continue 
during the whole possession, the heir who is in mala 
fide, and who has acquired the knowledge that the pro
perty did not belong to the deceased, cannot by his 
possession united to that of his ancestor complete the 
usucapio. (c)

The Code Civil, it has been already observed, only 
requires that the good faith should exist at the time of 
the purchase.

(a) Pothier, de la Prescription, tom. S, part. 1, c. 3, art 3, n. 97.
(J) Ib. n. 100.
(c) Ib. n. 113.
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In order to complete a prescription, a person may join 
to his own possession that of him he has succeeded, in 
what manner soever he may have succeeded to him, 
whether by general or particular title, or by titre 
lucratif, or onerous title, (a)

By the coutume, the time which is required to consti
tute the usucapio is 4 4 par dix ans entre presens et vingt 
ans entre absens.”

In the computation of time the rule of the civil law is 
adopted by the coutume. The computation is not “ de 
momento in momentum, sed totus postremus dies com- 
putatur.” Thus, if possession of an estate were taken 
on the 1st of January, 1833, the prescription of ten years 
is complete on the 31st of December, 1843, and the 
dominium has been acquired, and the former proprietor 
will be too late if he only brings his action on that 
day.(b) ...

According to the Code Civil, prescription is reckoned 
by days and not by hours, and it is acquired when the 
last day of the time is completed, (c)

The 116th article defines who are deemed presens, 
namely, 44 ceux qui sont demeurans en la ville, prevote 
et vicomte de Paris.” Pothier adds, 44 En un mot, la 
prescription est censee etre entre presens, lorsque, tant 
le possesseur, qui prescrit, que le proprietaire, contrequi 
il prescrit, demeurent l’un et l’autre sous le ressort du 
memebailliages royal, oudela meme senechaussee royale. 
Elle court, ou contraire, entre absens, lorsqu’ils demeu
rent en differens bailliages.” (d)

The domicile of the parties must be de facto, and not 
merely de jure, for it is the actual domicile, and not 
merely a domicile by construction, which subjects the 
parties to the prescription of ten years, (e) It is not ne-

(a) Code Civil, art. 2235. (b) Pothier, ib. n. 102.
(c) Art. 2260 and 2261.
(d) Pothier, tit. de la Prescript, part 1, c. 4, art. 103, p. 436.
(e) Pothier, tit. de la Prescript, n. 107, part 1, c. 4.
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cessary that the place of their domicile should be that in 
which the property is situated, (a)

If the time having began to run entre presens, one of 
them before the ten years are completed, leaves his 
place of residence, and takes up his domicile in 
another place, the time which remains of the ten years 
is to be doubled, and not the whole period. Thus if six 
of the ten years had elapsed before he changed his domi
cile, the remaining four years will be doubled, and eight 
years must elapse before the prescription is complete. (b) 
On the other hand, if the prescription had began to run 
entre absens, and when twelve years had elapsed the par
ties became domiciled in the same place, four only of 
the eight remaining years would be required to elapse 
before the prescription would be complete, (c)

According to the Code Civil, the person who purchases 
an immoveable bond fide, and by just title, may prescribe 
the ownership thereof at ten years, if the true owner dwell 
within the jurisdiction of the court of appeal within 
which the immoveable is situate ; and at twenty years, 
if he be domiciled out of the said jurisdiction, (d)

If the true owner has had his domicile at different 
times within the jurisdiction and out of the jurisdiction, 
it is necessary for completing prescription to add to what 
is wanting of the ten years of presence double the num
ber of years of absence wanting for completing the ten 
years of presence, (e)

A deed null for defect of form cannot serve for the 
basis of a prescription of ten or twenty years, (fi)

The prescription established by the 113th article of the 
coutume of Paris is the usucapio of the civil law. It 
enables the possessor of the immoveable to acquire the 
absolute dominium, le domaine de propriety, when his pos
session has been by virtue d’un juste titre and de bonne

(a) Pothier, tit. de la Prescript, n. 103, 106.
(b) Ib. part 1, c. 4, n. 110. (c) Ib.
(d) Art. 2265. (e) Art. 2266. (/) Art. 2267-
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foi, and has continued the length of time required for its 
completion.

When it is completed, the possessor has not only ac
quired the dominium of the estate, but he enjoys it 
exonerated and discharged from all hypothecs, rents, 
and burthens to which it might have been subject if he 
was ignorant of them, and had no intimation of their 
existence by the contract under which he acquired it. 
The 114th article has expressly given this effect to the 
prescription.

“ Quand aucun a possede et joui par lui et ses prede- 
cesseurs, desquels il a le droit et cause, d’heritage, ou 
rente, a juste titre et de bonne foi, par dix ans entre 
presens, et vingt ans entre absens, agez et non privi- 
legiez, franchement et paisiblement, sans inquietation 
d’aucune rente ou hypotheque ; tel possesseur dudit he
ritage, ou rente, a acquis prescription contre toutes rentes 
ou hypotheques pretendues sur ledit Mritage ou rente.” (a)

The effect of this prescription is d'acquerer, and not 
merely de liberer. It is founded on the possessor’s just 
possession of the estate during the requisite space of 
time, and on the bond fide belief that he has acquired 
the dominium freed and discharged from the hypothecs, 
rents, and other real burthens with which the estate was 
charged, and which had not been in any manner made 
known to him by his contract d’acquisition. In conse
quence of this bond fide possession, the law has made 
him acquire that which was wanting to the perfection of 
his dominium, by exonerating the estate from those hypo
thecs, rents, and burthens.

As it is founded solely on the just possession and bona 
fides of the possessor, and on his entire ignorance of the 
existence of these burthens, it will take effect notwith
standing the creditor may have received payment of the 
rents, &c., from those who had created them or were

(o) Art. 114, lib. 2, c. 2, p. 518.
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personally his debtors. “ A lieu la dite prescription, 
suppose que ladite rente fut payee par celui qui l’a con
stitute au des^u de detenteur.” (a)

It may take place, whether the possessor has acquired 
the estate from its true owner or from him who was not 
its owner, but in the latter case, in order to have enabled 
him to acquire the exoneration or Vaffranchisement of the 
estate from the charges, he must previously have acquired 
by this prescription the dominium in the estate, for it 
is only in respect of that dominium that there can be ac
quired that which is wanting to its perfection, namely, 
the exoneration of it from the burthens to which it is 
subject. Thus, if A. had possessed for ten years an 
estate of a minor, but charged with a rent belonging to 
B. resident in the same baillage with A., the minority 
of the owner prevents any prescription as to the estate 
itself, and consequently there can be no prescription as 
to this rent.

But although the exoneration of the estate may not be 
effected by means of the prescription, yet if B. the 
owner of the estate, takes no step to recover it from A. 
who is the reputed owner, he may oppose the prescrip
tion to the demand of the creditor entitled to the rent, if 
he w'ere of full age, and present during the ten years, 
for it is not competent for him to set up the right of a 
third person by alleging that A. had not acquired the 
dominium, (b) -

The prescription does not extend to those seignorial 
rents or other dues by which the superiority of the lord 
is acknowledged, (c) nor to property subject to the 
douaire coutumier or conventional of the wife and chil
dren : “ En matiere de douaire, la prescription com
mence a courir du jour du deces du mari seulement 
entre agez et non privilegiez.” (d)

Neither are rights of substitution with which estates

(a) Art. 115. (6) Pothier, de la Prescript, p. 1, c. 5, n. 130, et seq.
(c) Art. 124. (d) Art. 117.
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or rents are charged subject to this prescription when the 
substitution has been duly published and registered ac
cording to law. It is considered that the person who 
has acquired the estate or rent subject to a substitution 
cannot allege excusable or invincible ignorance of its 
existence, for it was in his power to have ascertained it 
by inspecting the register. (a)

The terms of the coutume, contre toutes hypotheques 
pretendues sur ledit Mritage, have however been con
sidered to extend generally to every species of real 
right held by a third person in the estate, and im
pairing the dominium which the possessor, to whom such 
right was unknown, believed himself to have acquired. 
Thus, if a person had alienated his estate for a certain 
time only, which at its expiration was to revert to him or 
his successor, and I purchase from him his estate in per
petuity, and he does not declare to me that the original 
vendor has the reversion, a prescription may be acquired 
by me against that reversion. (b)

The prescription by which the dominium is acquired 
does not run whilst the owner labours under any inca
pacity preventing him from asserting his title by suing for 
the recovery of his property, neither does that prescription, 
by which the exoneration of the estate from real charges 
can be effected, run whilst such incapacity exists. The cre
ditor of a rent has just cause for being ignorant that any 
alienation has been made, when he perceives his debtor 
continuing in possession of the estate charged with it; 
the prescription in such a case does not run against him : 
“ Toutefois si le creancier de la rente a eu juste cause 
d’ignorer l’alienation, parce que le debiteur le ladite 
rente seroit toujours demeure en possession de l’heritage 
par le moyen de location, retention d’usufruit, consti
tution de precaire ou autres semblables pendante ledit 
terns, la prescription n’a cours.” (c)

(a) Pothier, de la Prescript, n. 141. (b) Ib. n. 138. .
(c) Art. 115, liv. 2, c. 2, p. 521. Ferriere, sur la Coutume de Paris, p. 259.
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The rules of the civil law respecting the nature of the 
possession, the bona fides, and the time during which 
the possession must continue in order to constitute the 
prescription by which the dominium, was acquired, are 
equally applicable to that prescription by which the ex
oneration of the estate from real burthens might be effected.

The coutume admits a prescription in favour of those 
who may have held a possession for thirty years, with
out requiring them to produce any title, “ si aucun a 
joui, use, et possede un heritage, ou rente, ou autre 
choseprescriptible, par l’espace de trente ans, continuelle- 
ment, tant pour lui que ses predecesseurs, franchement, 
publiquement, et sans aucune inquietation; suppose 
qu’il ne fasse apparoir de titre, il a acquis prescription 
entre agez, et non privilegiez.” (a)

The article uses the terms joui, use, et possedd to 
embrace the several species of property which may be 
acquired by this prescription. The term possede re
fers to real corporeal property, and those of joui et us6 
to rents and other incorporeal rights, which are not 
strictly capable of being possessed, but are said to be 
enjoyed or used.

This prescription runs against those who are absent, 
as well as those who are present.

The time is computed in the same manner as that 
which constitutes the prescription of ten and twenty 
years.

The space of thirty years may be made up of the pre
sent holder’s possession united to that of his predecessor, 
tant par lui que par ses predecesseurs.

This prescription is distinguished from that of ten or 
twenty years, since it may be acquired without the pro
duction of any title, suppose qu’il ne fasse apparoir de 
titre. The lapse of time alone affords the presumption 
that the possession is founded on un just titre, until the

(a) Art. 118, liv. 1, c. 3, p. 501.

VOL. III. E
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contrary appears, and that it was a possession de la bonne 
foi, unless the party against whom the prescription is 
opposed, establishes by sufficient proof that the possessor 
had acquired, before the thirty years had elapsed, the 
knowledge that the estate did not belong to him.

The enjoyment must be public, si aucun a joui pub- 
liquement, and without interruption, continuellement et 
sans inquietation.

The possession for the space of thirty years must be 
proved by him who insists on the prescription. Having 
proved that possession, he has established the prescrip
tion. The proof of those defects in the possession which 
would prevent the prescription rests on him against 
whom it is opposed.

This prescription of thirty years has the same effect 
as that of ten and twenty years in exonerating the estate 
from the real charges with which it may be burthened. 
It will be observed that the effect of both prescriptions 
is d’acquerir, and not merely de liberer. But the pos
sessor has another prescription of thirty years of which 
he may avail himself. The latter prescription has solely 
the effect de liberer. It results from the negligence of 
the creditor, and as it deprives him of a right, receives 
a construction different from that which is given to the 
preceding prescriptions. Thus the computation of the 
time is de momento in momentum, and the creditor has 
the whole of the last day to enforce his right.

In another respect this prescription is more advan
tageous to the person who avails himself of it than the 
other prescriptions, since it is not competent for the 
person against whom it is opposed to impeach the nature 
of the possession, or allege the want of good faith in the 
possessor, (a)

By the Code Civil, all actions, as well real as per
sonal, are prescribed by thirty years. The party who

(a) Pothier, de la Prescript. 181, et seq.



USUC APIO. —PRESCRIPTION. 51

alleges such prescription is not obliged to produce any 
deed, and the exception which might be deduced from 
bad faith is not allowed to be set up against him. (a)

It has been the doctrine of jurists that there can be no 
renunciation of the prescription before it has been ac
quired : “ Alienatio quae per usucapionem contingere 
solet, per pactum non potest impediri, magis quam 
alienatio, quae ex reliquis legitimis titulis solet contin
gere.” (b) Although after it was acquired it might be 
renounced. This distinction has been adopted by the 
Code Civil. No one can, beforehand, renounce pre
scription, but prescription acquired may be renounced, (c) 
The renunciation maybe expressed or tacit. The latter re
sults from an act which infers abandonment of the right 
acquired. (d) If however the person cannot alien, he 
cannot renounce the prescription acquired, (e)

Creditors, and all other persons having an interest in 
prescription being acquired, may set it up, although the 
debtor or owner renounces it. ( f)

In the restitution of the fruits by the possessor in maid 
fide, and in the right of the possessor in bond fide to 
retain those which he had received before the summons 
on the demand in revendication, the law of France 
adopted the principles of the civil law.

The bond fide purchaser becomes liable to make re
stitution from the day in which he is in mala fide, that 
is, from the day on which he is apprised that the estate 
did not belong to his vendor, but to the plaintiff,

The Ordinance of 1539 has adopted the law 48, si 
eo tempore: “ En toutes matieres reelles, petitoires et 
personnelles, intentees pour heritage et choses im- 
meubles, s’il y a restitution de fruits, ils seront adjuges, 
non seulement depuis contestation en cause, mais aussi

(a) Code Civil, art. 2262.
(jb) Vasqu. de Successionibus, tom. 1, liv. 1, § 10, n. 6. Merlin, Rep. 

tit. Prescript. Sect. 1, § 3.
(c) Art. 2220. (d) Art. 2221. (e) Art. 2222. (/) Art. 2225.
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depuis le temps que le condamne a ete en demeure et 
mauvaise foi auparavant ladite contestation.” (a)

The doctrine of the Code Civil is, that the mere pos
sessor cannot make the fruits his own but where he is in 
possession bond fide; but if he be in mala fide, he is 
bound to deliver up the produce with the thing to the 
owner who claims it. (b)

He is a bond fide possessor who possesses as owner by 
virtue of a title transferring the ownership, and when 
he is ignorant of the defects of such title. He 
ceases to be a bond fide possessor from the moment 
when such defects are known to him. (c) The owner 
to whom the property is restored must account, even to 
the possessor in bad faith, for all the necessary and use
ful expenses which have been incurred for its preser
vation. (d)

The prescription established by the coutume of Paris 
was in force in Lower Canada and St. Lucia, and as it 
affects real property, continues the law of those pos
sessions. That established by the Code Civil forms 
the present law of the Mauritius, (e)

The prescription established by the coutume of Nor
mandy is that of forty years : “ Prescription de quarante 
ans vaut titre en toute justice, pour quelque chose que ce 
soit, pourvu que le possesseur en ait joui paisiblement 
par ledit terns, excepte le droit de patronage des eglises, 
appartenant tant au roy qu’autres.” ( f)

It makes no distinction between those who are present 
and those absent, but it does not run against minors or 
interdicts. Bona fides is not required in the possessor (g) 

With this exception the principles already stated are 
adopted in the construction and application of this article.

(a) Pothier, de la Propriete, part 2, c. 1, n. 342.
(b) Code Civil, art. 549. (c) Art. 550. (d) Art. 1381.
(e) Cugnet, tit. 3, de la Prescription.
(/) Art. 521. (g) Merville sur Part. 521. 2 Basnage, p. 358.
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SECTION II.

USUCAPIO.----PRESCRIPTION BY THE LAW OF SCOTLAND.

Positive prescription.—Act 1617, c. 12.—Seisin.—Title.—Distinction be
tween singular successors and heirs.—The nature of the title on which 
the possession must proceed.—Possession by tenants, &c.—Two titles.— 
Limited and unlimited.—Negative prescription.—By whom it can be set 
up.—What defects fall under it.—Extended to reversions unless incorpo
rated in the infeftment or registered.—Does not extend to improbation 
for falsehood or forgery, nor to jus sanguinis.—Res furtivcs or vi possesses 
not excepted.—Bona fides not required.—Computation of time.—The posi
tive prescription runs against the crown.—Doubtful whether the negative 
does-—Both run against church and communities.—Neither of these pre
scriptions runs against minors, or persons under incapacity to sue.— 
Interruption.—The right of the possessor in bond fide to the profits.— 
Allowance, for improvements.

By the Law of Scotland prescription is either positive 
or negative.

The positive prescription was first introduced by the 
act 1617, c. 12, which enacts, that whoever shall have 
possessed his lands, annual rents, or other heritages, by 
himself or others, in virtue of infeftments, for the space 
of forty years continually and together, subsequent to 
the dates of the said infeftments, peaceably and without 
lawful interruption, shall not be troubled or disquieted 
by his Majesty, or any other pretending right to the 
same. As the act requires forty years’ possession en
suing the dates of the infeftments, yet if a precise proof 
of such possession were required universally, no pre
scription could be received, when rights were of dates 
so old as to exceed the memory of man. Hence the 
proof of continued possession as far back as memory can 
reach, affords the presumption of law of a possession up-
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wards to the date of the right. The term heritages 
included wadsets, fishings, and all other subjects or 
rights which can be called heritable; and all privileges 
annexed to heritable subjects, fundo annexa, as patron
ages, fairs or markets, &c., and all servitudes or other 
real burthens affecting lands belonging to our neigh
bours. (a) .

Although the statute mentions in general terms seisin 
as necessary to prescription; yet rights which do not 
admit of seisin, or which may be perfected without it, if 
they be heritable, as tacks, servitudes, &c., are under 
the statute capable of prescription, (b)

The possession must be held for the forty years, with
out any lawful interruption ; i. e. he who is to establish 
his right by prescription, must not only continue to pos
sess during that whole period, but he must not be dis
turbed in his possession by any act of interruption, made 
either by a notarial instrument, or viafacti. (c)

The statute requires that the possessor should produce, 
as his title of prescription, a charter of the lands, under 
which is included every deed of alienation, whether by 
disposition, or even by a bare procuratory of resignation, 
with the seisin proceeding on it, and dated previously 
to the forty years’ possession, and where there is no 
charter or disposition extant, seisins, one or more, 
standing together for forty years, and proceeding on 
retours, or precepts of dare constat. There is a dis
tinction between the prescription of a singular successor 
and that of an heir. The former must produce for his 
title not only a seisin, but a charter or disposition, 
either in his own person, or in that of his author. But

(a) Earl of Home, Diet. 10,777- Minist. of N. Leith, Diet. p. 10,890. 
Duke of Roxburghe, Diet. p. 10,883. Magistrates of Lauder, Nov. 15th, 
1754, Diet. p. 1987-

(b) A. Maule, Dec. 2nd, 1817, Fac. Coll. Kames, Rem. Decis. n. 76, 
Muir, July 2nd, 1746, Diet. p. 10,820. Stair, b. 2, tit. 12, § 23. Ersk. 
b. 3, tit. 7, § 3.

(c) Ersk. b. 3, tit. 7, § 3
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it is sufficient that the heir who possesses titulo uni- 
versali produces seisins, one or more, connected together 
for forty years, without producing the relative charter.

But in all cases the party pleading prescription must 
connect himself with a seisin, (a)

If there be no nullity in the seisins, and they are 
grounded either on retours or on precepts of clare constat, 
the heir acquires the prescription, although he should 
not produce these retours or precepts; or although they 
should appear to be informal or defective. (b)

So, after prescription is run in favour of a singular 
successor, the charter and seisin, if they be formal deeds, 
will of themselves support the prescription without the 
necessity of producing the grounds of the charter; or 
even although if extant, they were reducible upon 
nullities.

The informality of the investiture, unless it can be 
proved by the charter or seisin itself, may be removed 
by prescription. Thus where a seisin was objected to, 
as having been taken, not upon the ground of the lands, 
but at a different place, in consequence of a dispensation 
in the immediate warrant, viz., a dispensation from a sub
ject, the prescription was sustained, for the previous titles 
might have contained a regular dispensation, and by 
such dispensation, although not originally grantable by 
a subject superior, yet being once competently conferred 
he could convey it. (c)

As prescription destroys all grounds of preference, 
which, if insisted in before the expiration of the forty 
years, would have excluded the prescriber, a charter, 
although granted a non domino, by one who himself 
had no right, is a good title of prescription. If 
the title be a fair genuine writing proper for the 
transmission of property, the possessor is rendered

(a) Crawfurd, Dec. 20th, 1822, Fac. Coll, and June 2nd, 1826, (S. andD.) 
Neilson, Feb. 26th, 1823, (S. and D.)

(b) Stair, Feb. 15th, 1671, E. Argyle, Diet. p. 10,791. Nov. 9th, 1739, 
Purdie, Diet. p. 10,796.

(c) Fac. Coll. July 1st, 1799, Scott, Diet. p. 13,519.
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secure by the statute, which admits no ground of 
challenge except falsehood, (a)

A possessor, when he has acquired a subject by the 
positive prescription, cannot be affected by the alleged 
preference of any title in his competitor antecedent to 
the commencement of the prescription. If he and his 
authors have had such possession as the statute requires 
during the whole course of forty years, he is fully se
cured against all disturbances upon pretence of ante
cedent titles, although they should be unquestionably 
preferable to his own.

A right or subject, not expressed in the prescriber’s 
charter, may be acquired by prescription if he has pos
sessed it for forty years as part and pertinent, and it can 
be accounted as pertinent of another subject specially 
mentioned in it, notwithstanding the competitor had been 
specially infeft in the subject in dispute, unless the latter 
preserves his right, either by acts of possession or of in
terruption within the years of prescription. (5)

Possession must be continued through the whole course 
of prescription upon the title of seisins. No part there
fore of the possession of a singular successor upon a bare 
personal right, as a charter or disposition, can be com
puted to make up the years of prescription. But it may 
be acquired by an apparent heir’s possession though not 
infeft, if the predecessors were infeft in virtue of a 
charter, (c)

The possession of tenants, adjudgers, wadsetters, life- 
renters, (d) and others who have temporary rights on the 
subject derived from him who claims the prescription, 
is, under the words of the act, and from the very nature

(a) 1740, Ged, Diet, p. 10,789,
(b) Stair, Nov. 27th, 1677, Grant, Diet. p. 10,876. Forbes, Feb. 22nd, 

1711, E. Leven, Diet. p. 10,816. Ersk. b. 2, tit. 6, § 3.
(c) Stair, b. 2, tit. 12, § 15. Stair, Feb. 15th, 167*, E. Argyle, Diet, 

p. 10,791. Jan. 22nd, 1791, Caitcheon. Diet. p. 10,810. Edgar, 
July 28th, 1724, E. Marchmont, Diet. p. 10,797. Dec. 22nd, 1774, 
Middleton, Diet. p. 10,944.

(d) Neilson, Feb. 26th, 1823, S. and D.



of possession, regarded as that of the prescriber, and is 
computed as part of the prescription, (a)

Where the possession may be supported on two differ
ent grounds or titles, the most ancient of which contains 
limitations on the possessor or his heirs, from which the 
latter is free, the possessor may ascribe his possession to 
the unlimited title, and establish his right upon it, and 
if it be uninterrupted for forty years together, it will en
title him to the benefit of the positive prescription 
against any infeftments or claims fettering his right, 
upon which no legal step had been taken during that 
period. Thus an estate, possessed for a whole course of 
prescription under titles descendible to heirs of line, 
becomes an unlimited fee in the possessor, disburdened 
of every limitation formerly conceived in favour of heirs 
male, even though all the heirs who enjoyed the estate 
during that period were the heirs male as well as heirs of 
line. (b)

So, where the title in fee simple was merely of the 
superiority, yet a possession for forty years of the pro
perty, though upon apparency, has been held sufficient 
to work off any limitations in the previous titles of the 
property, and to establish a fee simple in toto by the po
sitive prescription, (c) But if by both rights, the pos
sessor is unlimited fiar, prescription cannot run by pos
session upon the one title against the other, for no person 
can prescribe against himself, (d) Where one of the 
titles is a strict entail, so long as both rights remain in

(a) Erskine, b. 2, tit. 1, § 22. Murray, June 19th, 1713, Diet. p. 10,934, 
and Marchmont, Diet. 10,797-

(b) Macdougal, July, 1739, Diet. p. 10,947- Douglas, &c. v. Douglas, 
Feb. 3rd, 1753, Diet. p. 4350. Lord Reay, Nov. 25th, 1823, 2 S. and D. 
520, affirmed 1 W. and S. 306.

(c) Dec. 6th, 1770, Bruce, Diet. p. 10,805. Dec. 22nd, 1774, 
Middleton, &c. Diet. p. 10,944. Harvie, Jan. 29th, 1822, Fac. Coll.

(d) Kilk. No. 20, voce Prescription, Smith, &c. June, 1752, Diet, 
p. 10,803. Fac. Coll. Nov. 24th, 1802, Durham, Diet. p. 11,220, affirmed 
on appeal March 5th, 1811. Zuille, March 4th, 1813, Fac. Coll.
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the same person, the making up of a title under the 
entail will not exclude the party from afterwards resort
ing to the unlimited investiture. (a)

In all cases in which the limited title is cut down, the 
unlimited title under which possession is held must not 
connect with, but be conflicting with and independent 
of it.

Thus, even where an entail remains personal, if the 
entailer’s heir of line, without a radical renewal of the 
investiture, possess on apparency, or connect himself 
through the person of the entailer with the previous 
unlimited title by service, or precept of clare constat, 
(neither of which is a habile mode of altering the settle
ments of an estate,) this will not be sufficient to exclude 
the entail. (b) It is otherwise where there has been a 
radical creation of a new investiture by resignation and 
charter, or by some other form of title in fee simple, not 
connecting with the entailer, but incompatible with and 
in contravention of the entail, and whereon the positive 
prescription has run as an entirely independent title, (c)

The negative prescription is defined to be the loss or 
forfeiture of a right by the proprietor’s neglect to exer
cise or prosecute it during the period of forty years. It 
had been part of the law of Scotland long before the 
positive prescription. The two statutes, 1469, c. 29,1474, 
c. 55, by which it was introduced, were at first strictly 
interpreted, and confined to simple obligations and 
moveable rights, (d)

But the act of 1617 extended it, so as to strike against

(a) Fac. Coll. L. Reay, Nov. 25th, 1823, S. and D.
(b) Fac. Coll. Maxwell, June 21st, 1808, Diet. v. Prescription App. n. 8. 

Lumsdaine, June 13th, 1811, Fac. Coll, both affirmed on appeal.
(c) Fac. Coll. Routledge, May 19th, 1812, and Dec. 16th, 1819- 2 Bligh, 

692. Zuille, supra. D. Hamilton’s Trustees, May 18th, 1824, S. and D.
(d) Feb. 26th, 1622, Hamilton, Diet. p. 10,717- Nov. 27th, 1630, 

L. Lauder, Diet. p. 10,655. Dec. 23rd, 1630, Ogilvie, Diet. p. 6,541. 
Erskine, b. 3, tit. 7, § 8.
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all actions competent on heritable bonds, reversions, 
contracts, and others which were not sued upon within 
forty years after their date, (a)

The negative prescription of heritable rights of pro
perty cannot be pleaded even by one who has a title in 
himself proper to be the foundation of a positive pre
scription, if it be not actually established in him by that 
prescription, because the negative prescription confers 
no right on him who pleads it, but barely extinguishes 
that which is in the adversary ; and, consequently, none 
but the person who has in himself a full right of pro
perty in the lands can have any interest to plead against 
another party that he has lost his right by the negative 
prescription, since by that plea such right cannot be 
transferred to himself.

The right of setting aside any deed upon extrinsic 
objections which do not appear ex facie of the writing, 
but require a separate evidence, ex gr. the right of re
duction ex capite lecti, is lost, if not exercised within forty 
years. (6)

But objections arising from intrinsic nullities do not 
fall under the negative prescription. A bond, or instru
ment of seisin, without subscribing witnesses, does not 
become valid by any lapse of time. So, diligences used 
against heritable subjects, as adjudications, if intrinsically 
null, may be set aside even after the years of prescrip
tion. (c) But where the adjudger has established a 
right to the lands adjudged by the positive prescription, 
he is secure against all such challenge. (d)

Res mera: facultatis, as powers which may be ex
ercised or not at pleasure, quandocunque, cannot be

(ia) Dec. 24th, 1728, Prest. of Perth, Diet. p. 10,723. Erskine, b. 3, 
tit. 7, § 8.

(b) Paul, Feb. 8th, 1814, Fac. Coll.
(c) July 25th, 1738, Ainslie, Diet. 10,736, folio Diet. 2, p. 99.
(d) Fac. Coll. Stewart, May 14th, 1823, S. and D.
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prescribed by any length of time, (a) Of this des
cription is a right of reversion when not limited in point 
of time, for it is a faculty reserved to the reverser 
to redeem his lands at any time he thinks proper, 
however distant. The negative prescription would 
not therefore have reached reversions, if the act 1617 
had not expressly declared that that prescription should 
strike against all actions. But the act excepts reversions 
incorporated (b) in the body of the infeftment which is 
used by the possessor, or which are registered in the 
books of the clerk register. Such reversions are not 
only secured by this act to the reversor against the ne
gative prescription, but they are an effectual bar against 
any person from pleading the positive, (c)

The negative prescription does not extend to the right 
of bringing an action of improbation on the head of false
hood or forgery, nunquam prcescribitur in falso, and 
indeed the act 1617 expressly excepts it.

No right is lost non utendo, or by disuse, unless the 
loss of it to him who neglects to exercise it will establish 
some positive right in another. Hence the rule juri 
sanguinis nunquam prcescribitur. A person may there
fore, at the greatest distance of time from the death of 
his ancestor, serve heir to him, if no other has been 
served during that period, for as that right is proper 
to him who is vested with the character of heir, no inte
rest can be established in any other to found an oppo
sition.

The statute of 1617 does not prevent property, stolen 
or carried off by violence, from being the subject either 
of the positive or negative prescription, (d)

(«) Forbes, March 14th, 1707. L. Bimmerside, Diet. p. 10,726. Crawford, 
July 10th, 1821, S. and D. Agnew, Nov. 27th, 1822, S. and D.

(ib) Per Curiam in Geddes, May 28th, 1819, Fac. Coll. Munro, May 
19th, 1812, Fac. Coll. See also Chambers, June 6th, 1823, S. and D.

(c) Elliott, Jan. 1727, Diet. p. 10,977.
(d) Ersk. b. 3, tit. 7, § 14. Stair, b. 2, tit. 12, § 10. Bankton, b. 2, tit. 13, 

§ 13.
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Bona fides is not requisite either in the positive or 
negative prescription of forty years. As to the positive, 
the statute of 1617 takes bona Jides for granted rather 
than requires it. Continued possession for forty years, 
proceeding upon a habile title of property, not chargeable 
with falsehood, secures the possessor against all other 
grounds of challenge, and bona Jides is thus inferred 
prcesumptione juris et de jure, (a)

Prescription runs de momento in momentum. Every 
point of time is computed in the course of prescription, 
not only tempus utile, (the days of which the party can 
avail himself by prosecuting his claim in court or using 
legal interruptions,) but tempus continuum, holidays in 
which no judicial proceeding can be carried on. (b)

The years of prescription must be fully completed 
before any right can be either acquired or lost. Inter
ruption therefore on the last day of the fortieth year will 
break its course.

The positive prescription by the express enactment 
of the act of 1617 runs against the sovereign. But it 
has been doubted whether the long negative prescription 
of obligations runs against the king. The positive and 
negative prescriptions run against the church, and com
munities, and hospitals, (c)

The statute of 1617 establishes first the positive pre
scription and afterwards the negative by two distinct 
clauses, without deducting in either the years of minority. 
Then follows a third clause in the following words : 
And sicklike it is declared, that in the course of the said 
forty years’ prescription, the years of minority shall not 
be accounted.

(a) Stair, b. 2, tit. 12, § 19. Bankton, b. 2, tit. 12, § 49. Erskine, Inst, 
b. 3, tit. 7, § 15. Stair, Nov. 27th, 1677, Grant, Diet. p. 10,876.

(b) Stair, June 30th, 1671, Beadmen of Magd. Chapel, Diet. p. 11,148.
(c) Erskine, b. 3, tit. 7, § 31. Stair, b. 2, tit. 3, § 33. Bankton, b. 2, tit. 12, 

§ 9- Edg. June 10th, 1724, Crawford, Diet. p. 10,819. See Stair, June 
30th, 1671, Beadmen of Magd. Chapel, Diet. p. 11,148. Gosf. July 14th, 
1695, College of Aberdeen, Diet. p. 7230.
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As neither of the two first clauses enacts any thing 
concerning minors, and as the reason appears stronger 
for protecting the heritage of minors from the effect of 
the positive prescription, than for protec ting their claims 
of debt against the negative, it was adjudged that the 
enactment in favour of minors in the third clause should 
not be restricted to the case of the negative prescription, 
but ought to be extended also to the positive, (a)

The exception of minority, however, does not extend 
to such hospitals for children as have a continued suc
cession of minors. (6)

It has been found that, in the case of an entail, the only 
minority for which the law makes deduction is that of 
the heir to whom the succession has opened, and not of 
any expectant heir, (c)

It is a rule grounded on the same principle, that contra 
nonvalentem agerenon curritprcescriptio. Prescription can
not operate against one who is under any legal incapacity 
to sue. When, therefore, one is barred from prosecuting 
his right by a forfeiture, against which he is afterwards re
stored exjustitid, the years of his incapacity must be de
ducted from the prescription. (d)

In some cases prescription does not run against a person, 
although the impediment may not amount to an absolute 
disability. Thus a wife may, upon application to the court 
of session, be authorised to sue her husband for the per
formance by him of the marriage articles, yet she may for-
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(a) Fac. Coll. 118, Blair v. Shedden, Dec. 6th, 1754, Diet. p. 11,156. 
Fac. Coll. Nov. 23rd, 1798, Fullarton, in note to page 219, Diet. p. 11,175. 
Kilk. No. 6, voce Prescription, Ged, Dec. 5th, 1740, Diet. p. 10,789. Stair, 
b. 2, tit. 12, § 18.

(b) Fount. Dec. 17th, 1695, Heriot’s Hospital, Diet. p. 10,786.
(c) July 10th, 1739, Macdougal, reported by Kilk. No. 5, voce Prescrip

tion, and by Clerk Home, No. 126, Diet. p. 10,947. Fac. Coll. Dec. 21st, 
1785, Gordon, Diet. p. 11,968. Jan. 31st, 1792, Creditors of Auchin- 
dachy, Diet. p. 10,971. D. Buccleuch, Nov. 30th, 1826, S. and D. 
Sandford, 150, et seq. Fullarton, Nov. 23rd, 1798, Dict.p. 11,171.

(d) Stair, Jan. 25th, 1678, D. Lauderdale, Diet. p. 11,193.
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bear to insist ex reverential maritali, and prescription has no 
operation against her during the coverture, (a) But in 
all actions competent to the wife against third parties 
prescription runs against her, even during the coverture, 
since,' if her husband will not concur in the suit, he 
may be authorised by the session. (b)

Neither does prescription run against one for not 
bringing an action upon his right, if he can assign any 
just cause of forbearance, ex gr. if he can have no benefit 
by the suit, for his forbearance is imputable to the fruit
lessness of a suit, and not to his negligence, (c)

Interruptions are the steps taken by the owner of a 
right or debt against the possessor or debtor for preserv
ing it from prescription.

The expression in the two statutes, 1469 and 1474, 
relative to the prescription of obligations, that they shall 
prescribe in forty years if document be not taken on 
them within that time, imports that they are lost if some 
act be not done or used by the creditor before that pe
riod elapses by which the debtor may know that he is 
prosecuting his right. The mere registration of a writing 
cannot interrupt the prescription, either positive or ne
gative, for no notification is given to the possessor by 
registration, and there can be no interruption without 
certifying the possessor of the subject that the proprietor 
is prosecuting his right. (d)

A decree of registration does not interrupt prescrip
tion. (e) No conveyance or transmission of a debt is 
considered as an interruption of the negative pre-

(a) Stair, July, 1665, Mackie, Diet. 11,204.
(b) See Dirl. 297, Taylor, &c. Nov. 16th, 1675, Diet. p. 6055.
(c) Fac. Coll. Macghie, Dec. 17th, 1776* Diet. p. 11,112, and voce Pre

scription, App. n. 3.
(d) Stair, Jan. 12th, 1672, Johnston, Diet. p. 11,237.
(e) Nov. 27th, 1630, Lauder, reported by Spottiswood, p. 237, and by 

Durie, Diet. p. 10,655. Fac. Coll. Nov. 26th, 1784, Douglas, Heron and 
Company, Diet. p. 11,127-
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scription, not even where it is intimated to the debtor. 
Upon a similar ground, citation against the debtor, when 
it proceeded on a blank summons, that is, a summons 
not libelled, (a) is not regarded as a certifying of 
the debtor, nor consequently as an interruption Gf the 
prescription of any particular debt, (b) because the de
fender could not in such case know the special ground 
on which the pursuer insisted, (c) No citation 
upon a summons, though libelled, can interrupt pre
scription as to grounds which are not specially libelled 
upon.(d)

The course of the positive prescription is interrupted 
by any act by which a proprietor of either an heritable 
or moveable subject uses or asserts his rights against the 
possessor, and the course of the negative by acts by 
which a creditor prosecutes his ground of debt, or uses 
diligence upon it against the debtor.

The course of both prescriptions may be interrupted 
by a protestation taken against the possessor, that his 
possession shall not hurt the right of him who protests. 
This is called civil interruption, because it is attended 
with no violence, and in the statutes of Scotland it is 
terrified interruption via facti, because it is founded on the 
extra-judicial deed of him who interrupts.

If possession of a subject be either voluntarily aban
doned by the possessor, without any intention of re
suming it, or be actually taken from him within the 
forty years, the course of the positive prescription is 
broken with regard to him who has thus abandoned the 
possession, or been turned out of it, because the posses
sion by which a prescription is established must be 
uninterrupted through that whole period. Although

(a) Erskine, b. 4, tit. 1, § 5.
(b) See Stair, July 14th, 1669, E. Marshall, Diet. p. 10,323.
(c) Kilk. No. 4, voce Prescription, Macdougal, Nov. 30th, 1739, Diet, 

p. 11,273. Fac. Coll. June 23rd, 1784, Gordon, Diet. p. 7532.
{d) Fount. Feb. 16th, 1699, Menzies, Diet. p. 11,258.
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the former possessor recovers the possession, he must 
enter upon anew course of prescription, to be computed 
from the time of that recovery, (a) Interruptions used 
by a protestation, or even via juris by process not 
prosecuted to a sentence, where the possession is not 
changed, but the possessor continues to possess, either 
by himself or by another in his name, though they are 
indeed profitable to him who uses them, have no effect 
against the possessor in favour of third parties.

By the earlier law of Scotland all citations to inter
rupt prescription proceeding on libelled summonses, 
although nothing had followed on them, were effectual 
to interrupt the course of prescription, because they 
were vouchers used by the proprietor or creditor upon 
the right or debt, within the forty years. But by the 
act 1669, c. 10, all citations for interrupting the pre
scription of real or personal rights were required to be 
renewed every seven years, otherwise they would pre
scribe. Citations used by minors need not be so renewed, 
because minority is excepted from the act. This statute 
relates to all prescriptions, whether long or short. (b)

If the appearance of parties or any judicial act fol
low the citation, it is no longer considered a mere 
citation, but an action which subsists, though not 
renewed for forty years, (c) unless it be an action 
whose duration is confined by statute to a shorter period, 
as in the case of actions on arrestments, which by the 
act 1685, c. 14, are declared to prescribe if they are not 
renewed every five years. (d)

The act 1669 does not extend to interruption by dili-

(a) Dig. lib. 41, tit. 3,1. 5.
(b) Dalr. 15, E. of Forfar, July 21st, 1699, Diet. p. 11,324. Fac. 

Coll. vol. 3, No. 55, Camerons, July 30, 1761, Diet. p. 11,331. No. 134, 
Macpberson, Feb. 15th, 1764, Diet. p. 2605.

(c) Dec. 1731, Creditors of Libberton, Diet. p. 11,321. '
(d) Jan. 14th, 1726, Gray, Diet. p. 11,331. Graham, May 30th, 1811, 

Fac. Coll.
VOL. III. F
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gence, which subsists for the whole course of prescription 
without the necessity of being renewed, (a)

By another clause of the act it is required that all 
interruptions of real rights by citation should be exe
cuted by messengers, who give security on their ap
pointment for the faithful discharge of their office. In 
order that singular successors in heritage may be ap
prized by the public records of the acts of interruption 
which have been used against the subject of their pur
chase, it is provided by the act 1696, c. 19, that all 
summonses used for interrupting the prescription of real 
rights shall pass on a bill under the signet, and specify 
all the grounds on which they proceed, and be registered 
with their execution, within sixty days, in a particular 
register to be kept at Edinburgh, otherwise that they 
shall be ineffectual against singular successors. No 
interruption of real rights made vid facti will be of 
force against them, if an instrument be not taken on it 
and registered within the time, and in the same record, 
as is required in the case of interruptions by summons.

Interruption has the effect of arresting the course of 
prescription; so that the person prescribing cannot 
avail himself of any part of the former time, but must 
begin a new course, commencing from the date of the 
interruption in the negative prescription, and from that 
of the recovery of possession in the positive. (b)

Minority is not properly interruption, although not 
unfrequently so described. Neither does it like a 
proper act of interruption break the course of prescrip
tion, for the years of minority are only deducted from 
it. Its operation is suspended during the minor’s non-

(a) Fount. Feb. 15th, 1704, Johnston, Diet. p. 11,259.
(b) Dal. and Bruce, Jan. 19th, 1715, Diet. p. 11,037. Fac. Coll. 

May 23rd, 1792, Russel, Diet. p. 11,130. Ib. March 3rd, 1795, V. Arbuth- 
not, Diet. p. 11,133. Erskine, b. 2, tit. 7, § 29, note 380, and case of 
M'Indoe, ibi cit.
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age, but as soon as he attains his majority, the prescrip
tion which had commenced before the minority con
tinues to run, and the years before the majority are 
united with those after it, in order to complete the 
term of prescription. The minor is entitled to this pri
vilege of suspending the course of prescription, as well 
when the right against which it is running is vested in 
a trustee for his benefit, as when it is vested directly 
in himself, (a)

By the statute 1617, no minority is to be de
ducted from prescription but that of him against 
whom the prescription is objected. The act expressly 
says that the years during which the parties against 
whom prescription is objected are majors, shall be 
counted. As this privilege of minority cannot be used 
without authority from the minor, still less can it be 
made to operate against his interests, or what may be 
presumed to have been his desire. Thus a person can
not, with a view of avoiding the effect of prescription 
which has run against his title, plead another’s minority 
in order to defeat the minor’s own title, or subject him 
to limitations and fetters from which it was evidently 
his intention to free himself. (6)

In an obligation where the right of the creditor is 
unlimited, extending equally against all the obligants 
and subjects which it affects, if the right itself be safe 
from prescription, the whole of it is preserved, since as 
the right continues unum quid, one part of it cannot be 
separated from the other. On this ground, diligence 
used by an annual-renter, whose right is constituted on 
two separate tenements, against any one of them, even after 
the right of the two has devolved on different persons,

(a) Fac. Coll. 2, 63, § 1, Gordon, Dec. 1st, 1757, Diet. p. 11,161. See 
a contrary decision, Fac. Coll. 1, No. 207, June 24th, 1756, Maclellan’s 
Children, Diet. p. 11,160. Hannay’s Trustees, Ersk. b. 2, tit. 7, § 29.

(b) Fac. Coll. 1, No. 214, Ayton v. Monvpenny, Diet. p. 10,956.
F 2
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or payment of annual rent made by the proprietor of 
one of the tenements, preserves from the negative pre
scription the whole right of the annual-renter, which 
cannot be weakened by the proprietor’s making over one 
of the two in favour of another, (a)

The liability of the possessor to make restitution of 
the fruits depends on the bona jides of his possession. He 
is said to be a bond jide possessor, when although he be not 
truly proprietor of the subject which he possesses, he yet 
believes himself to be proprietor upon probable grounds, 
and with a good conscience. (6) A mold jide possessor 
possesses a subject not his own, and knows at the same 
time, or, which amounts to the same thing, may upon 
the least reflection know, that he is not the rightful 
owner, (c)

The perception of the fruits is by itself sufficient for 
acquiring their property: so that if they have been 
percepti by the possessor, he may retain them as his 
own, although they should be still extant; but if they 
are pendentes, not yet separated from the subject 
which produced them, they continue part of it, (d) 
and consequently must, with the subject itself, be 
restored to the owner even by the bond jide pos
sessor, with the subject itself ; except such as are 
produced from the seed belonging to, and sown by 
the possessor, as wheat, barley, &c., for if he has 
sown the ground while his bona jides continued, he is 
entitled to reap the crop, even though he should, before 
the time of reaping, have come to the knowledge that 
the subject belonged to another, according to the rule, 
messis sementem sequitur. The rent of lands possessed 
by tenants is accounted reaped or perceptus by the pos-

(a) Stair, June 22nd, 1671, L. Balmerino, Diet. p. 3350. Ersk. b. 2, tit. 
7, § 47.

(b) Duke of Roxburgh, Feb. 17th, 1815, Fac. Coll.
(c) Fac. Coll. Nov. 18th, 1783, Blair, Diet. p. 1775. .
(d) Dig. lib. 6, tit. 1,1. 44.
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sessor, at the legal terms of payment, though he should 
not, in fact, have received the rent till after that 
period, (a)

All fruits, whether natural or industrial, are thus ac
quired perceptione by the bona fide possessor.

Possession, where it is vitiosa, that is, where it is 
attained by stealth, fraud, or violence, or where the 
title of it is void by the obvious and universally known 
rules of law, cannot be deemed bona fide.

Where a party obtains possession by the decree of a 
competent court, this will generally be a sufficient 
foundation for bona fides, although such decree may 
afterwards be reversed, or set aside. (b)

In a case of disputed election, the party declared to 
be legally elected professor by sentence of the Court of 
Session, and who had in consequence entered upon the 
duties of his office, was held not bound, upon the sen
tence being reversed on appeal, to account for the salary 
and other emoluments received in the meantime, (c) 
So also, where one of two competing parties had, under 
decree of the Court of Session, and before warrant of 
appeal was served, obtained possession of an estate, the 
subsequent service of an appeal was found not to induce 
mala fides. On the contrary, although the judgment of 
the Court of Session did not ultimately stand, it was 
held “ that bona fides must be understood to have com
menced from the date of the judgment, and to have 
continued till that judgment was reversed by the House 
of Lords ; and therefore that the rents, during that 
period, are to be considered to have been bona fide per- 
cepti et consumpti.” (d)

The moment that bona fides ceases the possessor can
(a) Diet, voce Bona Fide Consumption, particularly Falc. Feb. 13th, 1745, 

Antonius Count Lesly, Diet. p. 1723. Fac. Coll. July 30th, 1760, Bonny, 
Diet. p. 1728.

(b) Haldane, Dec 11th, 1804, Fac. Coll. Diet. v. Bona et Mala Fides,
App. No. 3. (c) Jackson, July 5th, 1811, Fac. Coll.

(c?) Bowman, June 11th, 1805, Fac. Coll. Diet. v. Bona et Mala Fides, 
App. No. 4.
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no longer avail himself of this privilege. Bona jides 
necessarily ceases when the possessor can have no longer 
a probable opinion that the subject is his own ; for it is 
in that opinion that the essence of bona jides consists, (a) 
Mala jides is therefore induced by the conscientia rei 
aliens, though such consciousness should not proceed 
from legal interpellations, but merely from private 
knowledge.

The conscientia rei alienee is most ordinarily presumed 
to commence when the proprietor insists in his action 
against the possessor; for by the libelled summons in 
that suit, the possessor has full opportunity to con
sider the strength of his own right which is thus 
challenged, and if his title appear by the nature of the 
action to be insufficient, the citation must induce mala 
jides. (<b) Where the question still continues doubtful, 
mala jides is not presumed until litis contestatio.

A party possessing under prescription, by a title appa
rently good, was found to be in bond jide, until sentence 
declaring the prescription to have been interrupted. (c)

If the bond jide possessor has made improvements or 
repairs, he must compensate these with the rents, and 
cannot bring the expense as a charge upon the proprie
tor ; except so far as the rents fall short, and that, 
by such meliorations, the value of the subject is in
creased. (d) In this case he is allowed to retain pos
session until he is refunded the expense, if it be less 
than the value of the improvement; or otherwise, in the 
option of the owner, the value of the improved rent after 
allowance of the rents received, (e)

(a) Vide Falc. July 15th, 1746, Agnew, Diet. p. 1732.
(b) July 30th, 1705, Keith, Diet. p. 13,563.
(c) Smith and Beaton, Feh. 6th, 1810, Fac. Coll. Ersk. b. 2, tit. 1, § 29.
(d) July 15th, 1675, Fumatoun. Nov. 1735, Dalrymple, Banckton, b. 1, 

tit. 8, § 15.
(e) Dig. lib. 6, tit. 1, 1. 48. Nov. 1735, Dalrymple. Banckton, b. 1, 

tit. 8, p. 213.
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A party who bona fide possesses property as his own, 
that is, holds it on a legal title, which he in good faith, 
believes to be valid, has doubtless a claim to remune
ration for what he has expended in meliorating it. (a)

• 71

SECTION III.

PRESCRIPTION AND LIMITATION BY THE LAW OF ENGLAND 
AND IRELAND.

I. The only positive prescription extends to incorporeal and not to corporeal 
hereditaments.—Nature of this prescription.—What is the subject of 
it.—Time of legal memory.—Abridgment of the time for this prescrip
tion by the act 2 and 3 W. 4, c. 71.—The negative prescription, or 
statutes of limitation.—Different periods within which remedy barred. 
Against whom these statutes run.—Abridgment of the period of limi
tation by the statutes 3 and 4 W. 4, c. 27.

II. The Statutes of Limitation in Ireland.

The positive prescription admitted by the law of 
England is wholly different in its extent and effects 
from that of the civil law, and the other systems of 
jurisprudence referred to in the preceding sections of 
this chapter. It only extends to incorporeal heredita
ments, such as rents, rights of way and common, &c. 
for no prescription can give title to lands or corporeal 
inheritances, of which more certain evidence may be ob
tained. A man cannot prescribe that he and his ancestors 
have immemorially used to hold the castle of Arundel,

(a) Binning v. Brotherstones, Jan. 18th, 1676, Diet. p. 13,401. Ruther
ford v. Rankine and Lees, Feb. 28th, 1782, Diet. p. 13,422. York Buildings 
Company v. Mackenzie, March 8th, 1793, and May 13th, 1795, Diet, 
p. 13,367- Stair, b. 2, tit. 1, p. 203, note.
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for this is clearly another sort of title, a title by cor
poreal seisin and inheritance, which is more permanent, 
and therefore more capable of proof than that of prescrip
tion. But as to a right of way, a common, or the like, a 
man may be allowed to prescribe, for of these there is no 
corporeal seisin. The enjoyment will be frequently by 
intervals; and therefore the right to enjoy them can 
depend on nothing else but immemorial usage. The 
prescription to incorporeal hereditaments by immemorial 
usage, is where a person shows no other title to what he 
claims, than that he, and all those under whom he 
claims, have immemorially used to enjoy it.

A right which has been exercised by a man and his 
ancestors, or by a body politic and their predecessors, is 
termed prescription in the person. When it is attached 
to the ownership of a particular estate, and exercisable by 
those who are seised of that estate, it is called a prescrip
tion () que estate.

Nothing can be claimed by prescription which owes 
its origin to matter of record: for prescription being 
only an usage in pais, does not extend to those things 
which can only be acquired by matter of record; such 
as goods and chattels of traitors, felons, and fugitives, 
deodands, &c., but to treasure-trove, waifs, estrays, 
wrecks, park, free warren, fairs, markets, and the like, 
a title may be made by prescription, (a)

A prescription by immemorial usage can in general 
only be for things which may be created by grant; for 
the law allows prescriptions only to supply the loss of a 
grant.

Upon immemorial usage the law will presume a grant 
and a lawful beginning, and allows such usage for a 
good title ; but still it is only to supply the loss of a 
grant. Therefore, for such things as can have no law
ful beginning, nor be created at this day by any matter

(a) Cruise’s Dig. tit. 27, $ 95. 1 Inst. 114, a. 5 Rep. 109, b.
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of grant, or reservation or deed that can be supposed, a 
prescription is not good, (a)

There are two circumstances necessary to form a pre
scription : 1st, Time whereof the memory of man run
neth not to the contrary, which has long since been as
certained by the law to commence from the beginning 
of the reign of King Richard the First, i. e. July 6th, 
A. D. 1189. If there be sufficient proof by record or 
writing, although it exceed the memory or proper know
ledge of any man living, yet it is within the memory of 
man. (5)

Where therefore any proof exists of the commence
ment or origin of a right since the time of Richard I., 
it cannot be claimed by prescription, (c)

2ndly, Every prescription must have a continued and 
peaceable usage and enjoyment; for if repeated usage 
cannot be proved, the prescription will fail. But where 
a title has once been gained by prescription, it will not 
be lost by any interruption of the enjoyment of it for ten 
or twenty years, (d)

There can be no prescription against an act of parlia
ment, because that is the highest proof and matter of 
record in law; but a man may prescribe against an act 
of parliament, when his prescription is saved or preserved 
by another act of parliament. (e)

Lord Coke says, there is a diversity between an act of 
parliament in the negative and in the affirmative ; for 
an affirmative act does not take away a custom. More
over, there is a diversity between statutes that are in 
the negative; for if a statute in the negative be decla
ratory of the ancient law, that is, in affirmance of 
the common law, there, as a man may prescribe or 
allege a custom against the common law, so he may

(a) 1 Vent. 387. Gibson v. Clark, 1 Jac. and Walk. 159. Cruise’s Dig. 
tit. 31, c. 1, p. 480, 1, 2, 3. (b) Inst. 115, a.

(c) Pringe v. Child, 2 Roll. Ab. 269- (d) 1 Inst. 113, b.
(e) 1 Inst. 115, a.
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do against such statute, for consuetudo privat communem 
legem.

If a person has liberties by prescription, and afterwards 
takes a grant of them by letters patent from the king ; 
this determines the prescription, for a matter in writing 
determines a matter in pais, (a)

A prescription may be lost by neglecting to claim or 
exercise it. (b)

Sir W. Blackstone observes, that estates by prescrip
tion are not of course descendible to heirs general, like 
other purchased estate, but are an exception to the rule, 
for properly speaking, the prescription is rather to be 
considered as an evidence of a former acquisition, than 
as an acquisition de novo. Therefore, if a man pre
scribe for a right of way in himself and his ancestors, 
it will descend only to the blood of that line of ancestors 
in whom he so prescribes ; the prescription in this case 
being a species of descent. But if he prescribe for it 
a, que estate, it will follow the nature of that estate in 
which the prescription is laid, and be heritable in the 
same manner, whether that were acquired by descent or 
purchase ; for every accessary followeth the nature of 
its principal, (c)

The time for prescription has been greatly abridged by 
the recent statute, (d) which enacts that no claim which 
might be lawfully made at the common law, by custom, 
prescription, or grant, to any right or common, or other 
profit or benefit to be taken and enjoyed from or 
upon any land of the king, his heirs or successors, or 
any land being part of the duchies of Lancaster or Corn
wall, or of any ecclesiastical or lay person, or body cor
porate, except such matters and things as are therein 
specially provided for, and except tithes, rents, and ser
vices, shall, where such right, profit, or benefit shall 
have been actually taken and enjoyed by any person

(a) Finch, b. 1, c. 3, § 23. (b) Cruise, Dig. tit. 31, § 25.
(c) 2 Comm. 266. Cruise, 489. (c?) 2 and 3 W. 4, c. 71.
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claiming right thereto, without interruption for the full 
period of thirty years, be defeated or destroyed by 
showing only that such right, profit, or benefit was first 
taken or enjoyed at any time prior to such period of 
thirty years, but nevertheless such claim may be de
feated in any other way by which the same is now liable 
to be defeated ; and when such right, profit, or benefit 
shall have been so taken and enjoyed for the full period 
of sixty years, the right thereto shall be deemed abso
lute and indefeasible, (a)

No claim which might be lawfully made at the com
mon law by custom, prescription, or grant, to any way 
or other easement, or to any watercourse or the use of 
any water, to be enjoyed or derived upon, over, or from 
any land or water of the king, his heirs or successors, 
or being parcel of the duchies of Lancaster or Cornwall, 
or being the property of any ecclesiastical or lay person, 
or body corporate, when such way or other matter as 
herein last before mentioned shall have been actually 
enjoyed by any person claiming right thereto without 
interruption for the full period of twenty years, shall be 
defeated or destroyed by showing only that such way or 
other matter was first enjoyed at any time prior to such 
period of twenty years, but nevertheless such claim may 
be defeated in any other way by which the same is now 
liable to be defeated, and where such way or other matter as 
herein last before mentioned shall have been so enjoyed 
as aforesaid for the full period of forty years, the right 
thereto shall be deemed absolute and indefeasible. (b)

If the access and use of light to and for any dwelling- 
house, workshop, or other building, has been actually 
enjoyed therewith for the full period of twenty years 
without interruption, the right thereto is deemed abso
lute and indefeasible, (c)

The act excepts from its operation those cases in which

(«) Sect 1. (6) Sect. 2. (c) Sect. 3.
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it shall appear that the enjoyment was by some consent 
or agreement expressly made or given for that purpose 
by deed or writing, (a)

Each of the respective periods of years hereinbefore 
mentioned, is deemed and taken to be the period next 
before some suit or action wherein the claim or matter 
to -which such period may relate shall have been, or shall 
be, brought into question, and that no act or other mat
ter shall be deemed to be an interruption within the 
meaning of the statute, unless the same shall have been, 
or shall be, submitted to or acquiesced in for one year 
after the party interrupted shall have had, or shall have, 
notice thereof, and of the person making or authorising 
the same to be made. (b)

No presumption is to be allowed or made in favour or 
support of any claim, upon proof of the exercise or en
joyment of the right or matter claimed for any less pe
riod of time or number of years than for such period or 
number mentioned in this act as may be applicable to 
the case and to the nature of the claim, (c)

The time during which any person otherwise ca
pable of resisting any claim to any of the matters be
fore mentioned, shall have been, or shall be, an infant, 
idiot, non compos mentis, feme covert, or tenant for life, 
or during which any action or suit shall have been pend
ing, and which shall have been diligently prosecuted 
until abated by the death of any party or parties thereto, 
shall be excluded in the computation of the periods 
hereinbefore mentioned, except only in cases where the 
right or claim is thereby declared to be absolute and in
defeasible. (d)

When any land or water upon, over, or from which 
any such way, or other convenient watercourse or use of 
water, shall have been, or shall be, enjoyed or derived, 
hath been, or shall be, held under or by virtue of any

(a) Sect. 3. (b) Sect. 4.
(c) Sect. 6. (d) Sect. 7.
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term of life, or any term of years exceeding three years 
from the granting thereof, the time of the enjoyment of 
any such way or other matter as therein last before 
mentioned, during the continuance of such term, shall 
be excluded in the computation of the said period of 
forty years, in case the claim shall, within three years 
next after the end or sooner determination of such pe
riod, be resisted by any person entitled to any reversion 
expectant on the determination thereof, (a)

The negative prescription is that established by the 
statute law, extending to corporeal hereditaments, by 
which an uninterrupted possession for a certain number 
of years so far gives to the possessor a title, that it takes 
from all other persons the right of entering on such he
reditaments, or of maintaining any species of action for 
the recovery of them.

It differs from the prescription by immemorial usage, 
because by that, a right is acquired to an incorporeal 
hereditament, but by the last kind no positive right or 
title is acquired, but only the remedy for the recovery 
of either a corporeal or incorporeal hereditament is taken 
away.

It has therefore been said that the statutes by which 
this prescription is established operate only as an ex
tinguishment of the remedy of the one, but not as giving 
the estate to the other. (b)

This kind of prescription was admitted by the law of 
England at so early a period as to be of equal antiquity 
with that arising from immemorial usage. In the lan
guage of Bracton, “ Longa possessio (sicutjus) parit jus 
possidendi, tollit actionem vero domino, quandoque 
unam, quandoque aliam, quandoque omnem. Quia om- 
nes actiones in mundo, infra certa tempora, habent limi- 
tationem.” (c)

(a) Sec. 8.
(b) Davenport v. Tyrrel, 1 W. Black. Rep. 679.
(c) Cruise, ib. § 49. .
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A person entitled to real property, by neglecting to 
retain possession, or to claim it within certain periods 
when out of possession, will be barred of his claim al
together.

The time within which persons must claim is fixed by 
different statutes, and varies both with regard to the 
quantity and quality of the estates and interests to which 
the person is entitled, and also with respect to the cir
cumstances under which he claims. The statutes by 
which these periods are fixed are termed statutes of li
mitation.

On a writ of right, that is, where there is no right of 
possession nor right of entry, but merely a right of pro
perty, the action must be commenced within sixty 
years, (a) In assizes, writs of entry, or other possessory 
actions real, there must have been the seisin of a person’s 
ancestors in lands and in rents within fifty years. (b) 
Actions real for lands, grounded upon a person’s 
own seisin or possession, must be brought within thirty 
years actions where a right of entry has accrued, 
within twenty years subject nevertheless as to writs of 
formedon, and to actions of ejectment, to the further li
mitation of ten years, in cases of disability, imprison
ment, or beyond seas, (c) and in case of a fine with pro
clamations, within five years after the disability re
moved. (d) The crown is also barred by a possession of 
sixty years, (e)

No claim or entry of or upon any lands, tenements, or 
hereditaments is sufficient within the statute of limitations 
of 21 Jac. I., unless upon such entry or claim an action 
is commenced within one year after the making of such 
entry or claim, and be prosecuted with effect, (f)

The statutes of limitation extend to all freehold and 
leasehold estates in lands, and also to copyhold. (g)

(a) 32 Hen. 8, c. 2, s. 2. Q>) lb.
(c) 21 Jac. I, c. 1, s. 2. (d) 4 Hen. 7, c. 24, s. 4.
(e) 9-Geo. 3, c. 16. (/) 4 Ann, c. 16, s. 16.
(g) Gilb. Ten. 178. 3 T. R. 173.
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Offices with fees and profits are within the statute, (a) 
but not dignities or titles of honour, (b) nor are ecclesi
astical corporations and persons, quoad the estates whereof 
they are seised in right of their churches, within the 
statutes, (c) but the ecclesiastical person may himself be 
barred as to himself and his own rights, (d) The statute 
1 Mary, c. 4, enacts that the 32 Henry VIII. shall not 
extend to a writ of advowson, quare imped'd, Sfc., and the 
7 Ann, c. 18, enacts that no usurpation shall displace 
the estate of the patron, and he may present on the next 
avoidance, as though there had not been any usurpation. 
Titles belonging to the church are not within the statutes.(e) 

The statutes of limitation do not extend to rents 
created by deed, because the deed is the title, (f) nor to 
a rent reserved upon any particular estate. (g) The cer
tainty of the rent must however appear in the deed, 
otherwise the statute will extend to it, (A) but quit-rents 
and other customary rents are within the statute, (i) 
They do not extend to rents charged upon lands by will. 
In a case where there had been no demand for forty 
years of a rent charged upon lands by will, it was held 
that the statute concerns only customary rents between 
lord and tenant, and not rent which commences by grant, 
or whereof the commencement may be shown, (j) It 
seems, that the statute 32 Henry VIII. does not extend to 
fealty, nor to heriot service, or other incidental service 
which might not happen within the time limited by the 
act. (A)

(a) Cruise’s Dig. tit. 31, c. 2, § 46. (b) lb. 51.
(c) Cro. Jac. 364. 11 Rep. 66.
(d) Plowd. 358. Cruise’s Dig. ib. § 48.
(e) Gilb. Rep. 229- Cruise’s Dig. ib. § 50. Gibson v. Clark, 1 Jac. and 

W. 159. Attorney-General v. Lord Eardley, 8 Price, 39-
(/) 8 Rep. 128. Brownl. 169-
(g) Co. Litt. 115 a. Bevel’s case, 4 Rep. 10, 11. Forster’s case, 

8 Rep, 128.
(h) Collins v. Goodall, 2 Vern. 235. Co. Litt. 115 a, n. 4, 5.
(i) Co. Litt. 115 a. (J) Collins v. Goodall, 2 Vern. 235.
(k) Co. Litt. 115 a. 4 Rep. 10, b. Bennett v. King, 3 Lev. 21.
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By the common law no prosecution could be main
tained against the king, nor was he bound by the 32 
Henry VIII., and this privilege was extended to lessees 
of the crown, (a) By the 21 Jac. I., c. 5, a quiet and 
uninterrupted possession for sixty years before the pass
ing thereof barred the right of the crown. By lapse of 
time the benefits of this act became almost inoperative, 
inasmuch as the crown might claim on a title sixty years 
preceding the 21 Jac. I. This is now remedied by 
9 Geo. III., c. 16, which enacts “ that the king’s ma
jesty, or his heirs or successors, shall not at any time 
hereafter sue, impeach, question, or implead any person 
or persons, bodies politic or corporate, for or in anywise 
concerning any manors, lands, tenements, rents, tithes, 
or hereditaments whatsoever, (other than liberties or 
franchises,) or for or in anywise concerning the revenues, 
issues, or profits thereof, or make any title, claim, chal
lenge, or demand for or unto the same, by reason of any 
right or title which hath not first accrued or grown, or 
which shall not hereafter first accrue and grow, within 
the space of sixty years next before the commencement 
of every action, &c.” This act does not give a title to 
the first wrongful possessor and those claiming under 
him, but only bars the remedy of the crown against 
them after sixty years continuing adverse possession by 
them, and as it does not repeal the statute 20 Car. 2, c. 3, 
no presumption of a grant to legalize the possession can 
be made against the statute. (b)

Statutes of limitations do not run, unless a person is 
actually ousted or disseised, nor unless the possession is 
adverse and inconsistent with the title of the claimant, (c) 
Where there is a valid existing lease, the right of entry 
is postponed until the lease is determined, and the plain
tiff is not obliged to show that he has received any rent

(a) Cru. Dig. ib. § 57* Cro. Eliz. 331.
(b) Goodtitle d. Parker v. Baldwin, 11 East, 488. .
(c) Reading v. Royston, 2 Salk. 422. Doe v. Reed, 5 Barn, and Aid. 

232. Keane v. Deardon, 8 East, 248.
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on the lease, (a) If however the lease be absolutely 
void, or determined by the title of the lessor being spent, 
or considered as a trust for the person entitled to the in
heritance, it will not postpone the right of entry. (b)

The statutes of limitation operate by way of bar to the 
remedy, and not as a bar to the right; therefore, if a 
person be barred of one remedy under the statutes of li
mitation, he may pursue any other which may after
wards accrue to him. (c) On every statute of limitations, 
if a disability be once removed, the time must continue 
to run, notwithstanding any subsequent disability, either 
voluntary or involuntary, (d)

An uninterrupted possession for twenty years not only 
gives a right of possession which cannot be divested by 
entry, but also gives a right of entry, so that if a 
person who has such a possession is turned out of it, he 
may lawfully enter, and bring an ejectment for its re
covery, upon which he will be entitled to judgment. 
Thus a possession for twenty years, in this case, forms a 
positive prescription. (e)

Where a person has conveyed away the legal estate in 
lands to a trustee for himself for any particular purpose, 
and continues to hold the possession, he becomes tenant 
at will to such trustee, and his possession not being ad
verse to the title of the trustee, the statute of limitations 
will not operate, (f)

Joint tenants, coparceners, and tenants in common,

(а) Doe v. Danvers, 7 East, 299. Orrell v. Madox, Runn. Eject. App. 
No. 1.

(б) Taylor v. Horde, 1 Burr. 60. 6 Bro. P. C. 633.
(c) Hunt v. Burn, 2 Salk. 422. Com. Rep. 124, S.C. Lutw. 781. 1 Bro. 

P. C. 53.
(d) Stowellv. LordZouch, Plow. 355. Doe d. Duroure v. Jones, 4 Term.

Rep. 300. Doe d. Griggs v. Shane, 4 ib. 306, n. Doe v. Jesson, 
6 East, 80. Cotterell v. Dutton, 4 Taunt. 826. Tolson v. Kaye, 3 Brod. 
and Bing. 217. 1 Sugd. Vend. 309-

(<?) Stocker v. Berny, I Lord Raym. 741. S. C. 2 Salk. 421, 685.
(/) Keene v. Deardon, 8 East, 248.

VOL. III. G
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having a joint possession and occupation of the whole, 
the possession of any one of them is the possession 
of the others or other of them, so as to prevent the 
statute of limitations from affecting them, nor will 
the bare perception of all the rents and profits by one 
operate as an ouster of the other, (a)

Where a person acquires a new right, he is allowed a 
new period of twenty years to pursue his remedy, 
although he may have neglected the first. (b)

It has been said that a remainder-man expectant on 
an estate for life or years, to whom a right to enter or 
bring an ejectment is given by the forfeiture of the tenant 
for life or years, is not bound to do so ; therefore, if he 
comes within his time after the remainder attached, it 
will be good, nor can the statute of limitations be in
sisted on against him for not coming within twenty years 
after his title first accrued by the forfeiture, (c)

In proving an entry or claim to avoid the statutes of limi
tation, it is necessary to produce evidence of its having 
been made upon the lands claimed, unless there be a special 
reason to the contrary, and also that it was not a casual en
try, but made ammo clamandi. If, however, a person be pre
vented by force or violence from entering on lands, he 
must then make his claim as near them as he can, which 
in that case will be as effectual as if he had made an ac
tual entry, (d)

If a person having a right of entry into a freehold 
estate enters upon a part of it, such entry will be ad
judged good for all possessed by one tenant, but where 
there are several tenants, there must be entries on each 
of them. A special entry into a house with which lands 
are occupied, claiming the whole, is however a good 
entry a3 to the lands, (e)

(a) Cruise, Dig. tit. 18, 19, 20. (b) Plowd. 368.
(c) 1 Ves. 27S. Cruise, Dig. tit. 31, c. 2, § 36. (d) Co. Litt. 15.
Ce) 1 Lill. Ab. 516.
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By the statute 21 Jac. I., c. 16, s. 2, it is enacted, 
“ that if any person or persons that shall be entitled to 
such writ or writs, or that shall have such right or title 
of entry, shall at the time the said right or title first 
descended, accrued, come, or fallen, be within the age 
of twenty-one years, feme covert, non compos mentis, 
imprisoned, or beyond the seas, then such person and 
persons, and his and their heir and heirs, shall or 
may, notwithstanding the said twenty years be expired, 
bring his action or make his entry as he might have done 
before the act, so as such person and persons, or his or 
their heir or heirs, shall within ten years next after his and 
their full age, discoverture, or coming of sound mind, 
enlargement out of prison, or coming into this realm, or 
death, take the benefit of and sue forth the same, and at 
no time after the said ten years.”

Upon the construction of this clause it has been held 
that the disabilities here mentioned must exist at the 
time when the right first accrues, for if the time once 
begins to run, no subsequent disability will avail, (a)

Thus where the ancestor died seised, leaving a son and 
a daughter infants, and on the death of the ancestor a 
stranger entered, the son soon after went to sea, and 
was supposed to have died abroad within age, it was held 
that the daughter was not entitled to twenty years to 
make her entry after the death of her brother, but only 
to ten years, more than twenty years having elapsed in 
the whole since the death of the person last seised. (b)

The statutes of limitation only fix certain periods, 
beyond which certain real and personal actions cannot 
be brought in courts of common law, but the courts of 
equity adopt the principle in concordance with these 
statutes, and generally when the legal right is barred

(а) Doe v. Jones, 4 Term. Rep. 300.
(б) Doe v. Jesson, 6 East, 80. Cottrell v. Dutton, 4 Taunt. 826. 

Cruise’s Dig. tit. 31, c. 2, § 42.
a 2
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by these statutes the equitable right will also be barred; (a) 
and the clauses in 21 Jac. I., relative to persons labour
ing under disabilities, are also adhered to in equity. (6)

The periods of limitation which had previously ex
isted have been greatly abridged by the recent statute 
3 and 4 W. IV., c. 27, and some important alterations 
have been made in the former state of the law.

By this act it is enacted, that after the 31st day of 
December, 1833, no person shall make an entry or dis
tress, or bring an action to recover any land or rent, but 
within twenty years next after the time at which the 
right to make such entry or distress, or to bring such 
action, shall have first accrued to some person through 
whom he claims, or if such right shall not have accrued 
to any person through whom he claims, then within 
twenty years next after the time at which the right to 
make such entry or distress, or to bring such action, 
shall have first accrued to the person making or bringing 
the same, (c)

This period, in cases of disability only, is capable of 
enlargement, (d) but not beyond forty years, (e)

Suits in equity for land or rent are subjected to the 
same limitations. (f)

The statute enacts that the right to make an entry or 
distress, or bring an action to recover any land or rent, 
shall be deemed to have first accrued at such time as is 
hereinafter mentioned, that is to say, when the person 
claiming such land or rent, or some person through 
whom he claims, shall, in respect of the estate or interest 
claimed, have been in possession or in receipt of the 
profits of such land, or in receipt of such rent, and shall,

(a) Smith v. Clay, 3 Bro. C. C. 639, n. Hovenden v. Annesley, 2 Sch.
and Lef. 607. Egremont v. Hamilton, 1 Ball. andB. 516. Cholmondeley v. 
Clinton, 2 Jac. and Walk. 1. .

(b) Lytton v. Lytton, 2 Bro. C. C. 441. Pimm v. Goodwin, 2 Meriv. 240. 
Blake v. Forster, 2 Ball. andB. 565. Harrisonv. Hollins, 1 Sim. and St. 471.

(c) 1 Sugd. Vend, and Pur. p. 398. (d) Sect. 16.
(e) Sect. 17. (/) Sect. 24, 28. *
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while entitled thereto, have been dispossessed or have 
discontinued such possession or receipt, then such right 
shall be deemed to ha ye first accrued at the time of such 
dispossession or discontinuance of possession, or at the 
last time at which any such profits or rents were so re
ceived.

And when the person claiming such land or rent shall 
claim the estate or interest of some deceased person who 
shall have continued in such possession or receipt in re
spect of the same estate or interest until the time of his 
death, and shall have been the last person entitled to 
such estate or interest who shall have been in such pos
session or receipt, then such right shall be deemed to 
have first accrued at the time of such death.

And when the person claiming such land or rent shall 
claim in respect of an estate or interest in possession 
granted, appointed, or otherwise assured by any instru
ment (other than a will) to him, or some person through 
whom he claims, by a person being in respect of the 
same estate or interest in the possession or receipt of the 
profits of the land, or in the receipt of the rent, and no 
person entitled under such instrument shall have been 
in such possession or receipt, then such right shall be 
deemed to have first accrued at the time at which the 
person claiming as aforesaid, or the person through 
whom he claims, became entitled to such possession or 
receipt by virtue of such instrument.

And when the estate or interest claimed shall have 
been an estate or interest in reversion or remainder, or 
other future estate or interest, and no person shall have 
obtained the possession or receipt of the profits of such 
land or the receipt of such rent in respect of such estate 
or interest, then such right shall be deemed to have first 
accrued at the time at which such estate or interest be
came an estate or interest in possession.

And when the person claiming such land or rent, or 
the person through whom he claims, shall have become
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entitled by reason of any forfeiture or breach of con
dition, then such right shall be deemed to have first ac
crued when such forfeiture was incurred, or such con
dition was broken, (a)

But when any right to make an entry or distress, or 
to bring an action to recover any land or rent by reason 
of any forfeiture or breach of condition, shall have first 
accrued in respect of any estate or interest in reversion 
or remainder, and the land or rent shall not have been 
recovered by virtue of such right, the right to make an 
entry or distress, or bring an action to recover such land 
or rent, shall be deemed to have first accrued in respect 
of such estate or interest at the time when the same shall 
have become an estate or interest in possession, as if no 
such forfeiture or breach of condition had happened. (b)

And a right to make an entry or distress, or to bring 
an action to recover any land or rent, shall be deemed to 
have first accrued, in respect of an estate or interest in 
reversion, at the time at which the same shall have 
become an estate or interest in possession by the deter
mination of any estate or estates in respect of which such 
land shall have been held, or the profits thereof or such 
rent shall have been received, notwithstanding the per
son claiming such land, or some person through whom 
he claims, shall, at any time previously to the creation 
of the estate or estates which shall have determined, 
have been in possession or receipt of the profits of such 
land, or in receipt of such rent, so that the remainder
man is not bound to enter for a forfeiture until his estate 
fall into possession, nor is his right affected by a pos
session by him, or any person through whom he claims, 
previously to the creation of the estate which shall have 
determined, (c)

An administrator shall be deemed to claim, as if 
there had been no interval of time between the death of

(a) Sect. 3. (b) Sect. 4. (c) Sect. 5.
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the deceased person and the grant of the letters of ad
ministration. (a)

And when any person shall be in possession or in the 
receipt of the profits of any land, or in receipt of any 
rent as tenant at will, the right of the person entitled 
subject thereto, or of the person through whom he claims 
to make an entry or distress, or bring an action to re
cover such land or rent, shall be deemed to have first 
accrued either at the determination of such tenancy, or 
at the expiration of one year next after the commence
ment of such tenancy, at which time such tenancy shall 
be deemed to have determined, provided that no mort
gagor or cestui que trust shall be deemed to be a tenant 
at will to his mortgagee or trustee. (b)

And when any person shall be in possession of or in 
the receipt of the profit of any land, or in receipt of any 
rent as tenant from year to year or other period, without 
any lease in writing, the right of the person entitled 
subject thereto, or of the person through whom he 
claims, to make an entry or distress, or to bring an 
action to recover such land or rent, shall be deemed to 
have first accrued at the determination of the first of 
such years or other periods, or at the last time when any 
rent payable in respect of such tenancy shall have been 
received, (which shall last happen.) (c)

And when any person shall be in possession or in receipt 
of the profits of any land, or in receipt of any rent by virtue 
of a lease in writing, by which a rent amounting to the year
ly sum of twenty shillings or upwards shall be reserved, 
and the rent reserved by such lease shall have been re
ceived by some person wrongfully claiming to be en
titled to such land or rent in reversion immediately 
expectant on the determination of such lease, and no 
payment in respect of the rent reserved by such lease

(a) Sect. 6.
(c) Sect. 8.

0b) Sect. 1.
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shall afterwards have been made to the person rightfully 
entitled thereto, the right of the person entitled to such 
land or rent, subject to such lease, or of the person 
through whom he claims, to make an entry or distress, 
or to bring an action after the determination of such 
lease, shall be deemed to have first accrued at the time 
at which the rent reserved by such lease was first so re
ceived by the person wrongfully claiming as aforesaid, 
and no such right shall be deemed to have first accrued 
upon the determination of such lease to the person right
fully entitled, (a)

The act then takes away constructive possession merely 
by reason of having made an entry, and destroys the 
effect of continual claim in preserving any right, and 
provides that the possession of one coparcener, joint 
tenant, or tenant in common, shall not be deemed to 
have been the possession of the others. (b)

It enacts that the possession of a younger brother or 
other relation of the heir shall not be deemed to be the 
possession of the heir himself, (c)

When any acknowledgment of the title of the person 
entitled to any land or rent shall have been given to him 
or his agent in writing, signed by the person in posses
sion or in receipt of the profits of such land, or in re
ceipt of such rent, then such possession or receipt of or 
by the person by whom such acknowledgment shall have 
been given shall be deemed to have been the possession 
or receipt of or by the person to whom, or to whose 
agent, such acknowledgment shall have been given at 
the time of giving the same, and the right of such last- 
mentioned person, or any person claiming through him, 
to make an entry or distress, or bring an action to re
cover such land or rent, shall be deemed to have. first 
accrued at the time at which such acknowledgment, or 
the last of such acknowledgments, was given. (d)

(a) Sect. 9- (b) Sect. 10, 11, 12.
(c) Sect. 13. (d) Sect. 14.
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It is provided, that when no such acknowledgment 
shall have been given before the passing of the act, 
and the possession or receipt of the profits of the land, or 
the receipt of the rent, shall not at the time of the pass
ing of the act have been adverse to the right or title of the 
person claiming to be entitled thereto, then such person, 
or the person claiming through him, may, notwithstand
ing the period of twenty years before limited shall have 
expired, make an entry or distress, orbring an action to 
recover such land or interest, at any time within five 
years next after the passing of the act. (a)

And if at the time at which the right of any person to 
make an entry or distress, or bring an action to recover 
any land or rent, shall have first accrued as aforesaid, 
such person shall have been under any of the disabilities 
hereinafter mentioned, (that is to say,) infancy, cover
ture, idiotcy, lunacy, unsoundness of mind, or absence 
beyond seas, then such person, or the person claiming 
through him, may notwithstanding the period of twenty 
years before limited shall have expired, make an entry 
or distress, or bring an action to recover such land or 
rent, at any time within ten years next after the time at 
which the person to whom such right shall first have ac
crued as aforesaid shall have ceased to be under any 
such disability, or shall have died, (which shall have first 
happened.) (b)

But even in case of disabilities, no action can be 
brought but within forty years next after the time at 
which such right shall have first accrued, although the 
allowed term of ten years shall not have expired, (c)

No part of Great Britain and Ireland, nor the islands 
of Man, Guernsey, Jersey, Alderney, or Sark, nor any 
island adjacent to any of them, being part of the do
minions of his Majesty, is deemed to be beyond seas 
within the meaning of the act. (d)

(a) Sect. 15. (b) Sect. 16.
(c) Sect. 17. (d) Sect. 19-
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The act then provides, that in certain cases the bar 
shall operate as well against other estates of the claimant 
as against those in remainder.

When the right to an estate in possession is barred by 
the lapse of time, and such person shall at any time du- • 
ring the said period have been entitled to any other 
estate, interest, right, or possibility in reversion, re
mainder, or otherwise, in or to the same land or rent, 
no entry, distress, or action shall be made or brought 
by such person, or any person claiming through him, to 
recover such land or rent in respect of such other estate, 
interest, right, or possibility, unless in the meantime 
such land or rent shall have been recovered by some 
person entitled to an estate, interest, or right, which 
shall have been limited or taken effect after or in de
feasance of such estate or interest in possession, (a)

And when the right of a tenant in tail shall have been 
barred by reason of the same not having been made or 
brought within the period before limited, no entry, dis
tress, or action shall be made or brought by any person 
claiming any estate, interest, or right, which such tenant 
in tail might lawfully have barred, (b)

And when a tenant in tail shall have died before the 
expiration of the period before limited, no person claim
ing any right which such tenant in tail might lawfully 
have barred, shall make an entry or distress, or bring an 
action, but within the period during which, if such tenant 
in tail had so long continued to live, he might have 
made such entry or distress, or brought such action, (c) 

And when a tenant in tail shall have made an as
surance which shall not operate to bar an estate to take 
effect after or in defeasance of his estate tail, and any 
person shall by virtue of such assurance, at the time of 
the execution thereof, or at any time afterwards, be in 
possession or receipt of the profits of such land, or in the

CONFLICT OF LAWS.

(a) Sect. 20. ® Sect. 21. (c) Sect. 22.
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receipt of such rent, and the same person, or any other 
person whatsoever, (other than some person entitled to 
such possession or receipt in respect of an estate which 
shall have taken effect after or in defeasance of the estate 
tail,) shall continue or be in such possession or receipt 
for the period of twenty years next after the commence
ment of the time at which such assurance, if it had then 
been executed by such tenant in tail, or the person who 
would have been entitled to his estate tail if such as
surance had not been executed, would, without the con
sent of any other person, have operated to bar such estate 
or estates as aforesaid, then at the expiration of such 
period of twenty years such assurance shall be effectual, 
as against any person claiming any right to take effect 
after or in defeasance of such estate tail, (a)

It further enacts that when any land or rent shall be vested 
in a trustee upon any express trust, the right of the cestui 
que trust, or any person claiming through him, to bring 
a suit against the trustee, or any person claiming through 
him, to recover such land or rent, shall be deemed to have 
first accrued at, and not before, the time at which such 
land or rent shall have been conveyed to a purchaser for 
a valuable consideration, and shall then be deemed to 
have accrued only as against such purchaser and any 
person claiming through him. (b)

In every case of a concealed fraud, the right of any 
person to bring a suit in equity for the recovery of any 
land or rent of which he, or any person through whom 
he claims, may have been deprived by such fraud, shall 
be deemed to have first accrued at, and not before, 
the time at which such fraud shall, or with reasonable 
diligence might, have been first known or discovered, 
provided that nothing in this clause contained shall en
able any owner of lands or rents to have a suit in equity 
for the recovery of such lands or rents, or for setting

(a) Sect. 23. (b) Sect 25.



92 CONFLICT OF LAWS.

aside any conveyance of such lands or rents on account 
of fraud, against any bond fide purchaser for valuable 
consideration who has not assisted in the commission of 
such fraud, and who, at the time that he made the pur
chase, did not know and had no reason to believe that 
any such fraud had been committed, (a)

The receipt of the rent payable by any tenant from 
year to year, or other lessee, is as against such lessee or 
any person claiming under him, (but subject to the lease,) 
made the receipt of the profits of the land for the pur
poses of the act. (b)

The act then proceeds to enact, that all real and mixed 
actions, (except for dower, or a quare impedit, or an 
ejectment,) and all plaints, (except for freebench,) shall 
cease after the 31st day of December, 1834. (c) But 
it is provided, that when on the said 31st day of De
cember, 1834, any person who shall not have a right of 
entry to any land shall be entitled to maintain any such 
writ or action as aforesaid in respect of such land, such 
writ or action may be brought at any time before the 1st 
day of June, 1835, in case the same might have been 
brought if the act had not been made, notwithstanding 
the period of twenty years before limited shall have ex
pired.^) And it is also provided, that when on the 
said 1st day of June, 1835, any person whose right of 
entry to any land shall have been taken away by any 
descent cast, discontinuance, or warranty, mightmaintain 
any such writ or action as aforesaid in respect of such 
land, such writ or action may be brought after the said 
first day of June, 1835, but only within the period during 
which, by virtue of the provisions of the act, an entry 
might have been made upon the same land by the per
son bringing such writ or action, if his right of entry had 
not been so taken away, (e)

It is then enacted, that no descent cast, discontinu

es) Sect. 26. (b) Sect. 35. (c) Sect. 36.
(d) Sect. 37. 0) Sect. 38.
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ance, or warranty, which may happen, or be made after 
the said 31st day of December, 1833, shall toll or defeat 
any right of entry or action for the recovery of land, (a) 

The law of England does not exempt even the bond 
fide possessor of property to which he has no title, from 
making restitution to the owner of the rents and profits 
he may have received. The only limit to the period 
for which he may be made to account is that which is 
afforded by the statute of limitations having barred the 
remedy for recovering them beyond six years.

There are cases in which the owner, perceiving another 
to be building, or making improvements on his land 
under an evident mistake of title, but taking no steps to 
set him right, has not been permitted by a court of equity 
to have the benefit of those improvements without reim
bursing the party. But these cases rest on a general 
principle of equity, and have no exclusive connection 
with the present subject. (b)

II. The English statute 2 and 3 W. IV., c. 71, re
specting positive prescriptions acquired to incorporeal 
hereditaments, does not extend to Ireland, (c)

With respect to negative prescriptions, the Irish statute 
10 Car. I., c. 6, s. 2, follows the statute 32 Hen. VIII., 
c. 2, with some few deviations.

The proviso contained in the 21 Jac. I.,c. 16, s. 2, which 
allows to persons entitled to the writs therein mentioned, 
being infants, &c., ten years, after such disability of in
fancy, &c., is removed, to bring such actions, has not 
been adopted by the Irish statute 10 Car. I., c. 6, s. 2, 
so far as relates to bringing such writs or actions, for the 
corresponding clause of the statute extends only to the

(a) Sect. 39. Sugd. Vend, and Pur. p. 410.
(b) Jackson v. Cator, 5 Ves. 689, citing East India Company v. Vincent, 

2 Atk. .83. Stiles v. Cowper, 3 Atk. 692. Rex v. Inhabitants of Butterton, 
6 T. R. 554. Hardcastle v. Shafto, 1 Anst. 184. Bridges v. Kilburne, 
5 Ves. 689. Pilling v. Armitage, 12 Ves. 85. Attorney-General v. Baliol 
Coll. 9 Mod. 411.

(c) Sect. 9. ___ _
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making entry within ten years after such disabilities are 
removed, (a)

The limitation of the prescription in a writ of right 
by the first section of the 32 Hen. VIII., c. 2, is adopted 
by the 10 Car. I., c< 6, s. 2.

By a subsequent statute, after reciting that in 
consequence of the several rebellions in Ireland se
veral records, deeds, and other evidences relating to 
titles had been lost or defaced, it is enacted that every 
person, &c., not already barred, who shall claim any es
tate or interest in any lands, &c., of which such person, 
&c., had not been in possession within twenty years be
fore the 12th of September, 1721, or shall claim any 
incumbrance thereon, shall commence and prosecute 
some action or suit for the recovery of such lands, &c., 
within five years from the 12th of September aforesaid, 
or be for ever barred in law or equity. .

The statute 3 and 4 W. IV., c. 27, does not extend to 
Ireland, so far as it relates to any right to present to or 
bestow any church, vicarage, or other ecclesiastical be
nefice. (6)

(«) Sect. 13. (b) Sect. 44.
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SECTION IV.

LIMITATION AND PRESCRIPTION IN THE BRITISH COLONIES
IN THE WEST INDIES, AND AMERICA.----IN THE UNITED
STATES.

I. Statutes of limitation barring the remedy in all the colonies.—The 
Jamaica and Grenada Acts under which a title is acquired by the 
possessor.—The Jamaica Act.—Judicial construction which it has 
received.—Possession of slaves under a marshal’s sale.—Exemption 
of bond fide purchaser for accounting for hire of slaves purchased 
thereunder.—Further protection given to possession by the Jamaica 
Acts.—The Grenada Act.—The limitation in the acts of Bermuda, 
Barbadoes, Montserrat, Nova Scotia, and Prince Edward’s Island.— 
In Upper Canada the statute 3 and 4 W. IV., c. 27, enacted with cer
tain other provisions.

II. In the United States.—Generally the remedy is only barred, except in 
the states of Tennessee, Rhode Island, North Carolina, and Louisiana. 
—The law of those states.—Period of limitation in Maryland and 
Indiana.—Connecticut.—New Hampshire. — Vermont.—Missouri.— 
Mississippi. — New York.— Kentucky.—New Jersey.—Alabama.— 
Pennsylvania. —Ohio.—Delaware. —Virginia.—Georgia.—Illinois. — 
Maine. — Massachusetts.—Provisions peculiar to the two latter states 
for the protection of possessors.—South Carolina.

I. In the British Colonies in the West Indies and 
America, except British Guiana, Trinidad, Lower Ca
nada, and St. Lucia, statutes of limitation are in force 
which bar the remedy for the recovery of real property. 
In the greater number of them the English statute of li
mitations is adopted. In some few colonies the period 
of limitation is established by their own legislative 
enactments.

In Upper Canada the recent statute 3 and 4 W. IV., 
c. 27, has been introduced with certain additions.
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In all these colonies, except Jamaica and Grenada, the 
prescription only bars the remedy, but does not confer 
a title on the possessor.

But in Jamaica and Grenada, besides the English 
statute of limitations, there are two acts which convert a 
possession for a certain period of time into an absolute 
title.

From an early period in the history of Jamaica various 
acts had been passed for quieting possessions, but their 
operation was limited. A law of more extensive effect, 
and which was intended to afford a security to the future 
possessors of land, was passed in 1731, 4 Geo. II., c. 4, 
or as it is called, the Possessory Act of Jamaica. By 
that act it is enacted, that after the 1st of May, 
A.D. 1732, all and every person and persons who hold 
any lands, tenements, negroes, or hereditaments by virtue 
of any deed, will, or conveyance whatsoever, or of any 
patent for which quit-rent hath been paid for twenty 
years at the least, or from the date of such patent, 
though the same or any assignment thereof may have 
been lost, or that hold by virtue of any order, and have 
paid quit-rent for the time aforesaid, and hath or have 
been in peaceable possession of any lands, tenements, 
negroes, or other hereditaments, for and during the 
space of seven years last past before the making of the 
act, or shall continue in such possession of the same for 
the space of seven years from and after the said 1st day 
of May, 1732, or shall at any time thereafter be and 
continue in such possession for the space of seven years 
from their first possessing of the same, either by them
selves or those under whom they claims shall have 
and enjoy such lands, tenements, negroes, or other here
ditaments, to them and their heirs for ever, against his 
Majesty and his heirs, and all other persons whatsoever, 
and shall be at liberty to give the act in evidence, or 
plead the same in bar, in any suit or suits, claim or de
mand, to be brought or made against him, her, or them,
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by his Majesty or his successors, or any other person 
whatsoever, the right or title of any prior patentee, or 
any other act, law, custom, or usage to the contrary 
thereof notwithstanding.”

It contains a saving of the right and title of any per
son under the age of twenty-one years, women under 
coverture, and persons of unsound memory, provided 
they respectively bring their actions for such estate 
within three years after their disabilities cease.

It contains a further saving, by enacting that the act 
“ shall not extend to confirm or give title to any person or 
persons seised or possessed of any lands conveyed or de
vised to any charitable use or uses, mortgagee or lessee 
of any lands, tenements, negro or other slaves, or here
ditaments, mortgaged or in lease, or to any other person 
or persons, to any lands, tenements, negro or other 
slaves, or hereditaments, by him, her, or them possessed 
as attorney, or guardian, or otherwise in right of another, 
or to any particular use, trust, curtesy, dower, estate 
for years or for life, or entail, or to any person or per
sons whatsoever claiming or to claim by, from, or under 
any mortgagee or lessee, or to any attorney or guardian, 
or other person seised or possessed to the use of or in 
trust for another, or under such tenants by the curtesy, 
in dower, for years or for life, but that the same remain 
and be, to all intents and purposes, as before the making 
of the act.”

This act became the subject of judicial construction by 
the Privy Council at the period when this tribunal had * 
the assistance of Sir William Grant, who united to his 
profound learning as an English lawyer that extensive 
acquaintance with the jurisprudence of other codes so 
essential to the effective exercise of its jurisdiction as a 
court of appeal from the colonies.

Sir W. Grant observes that “ this law is framed upon 
a different principle from the English statutes of limit-

vol.in. H
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ation. It is rather of the nature of the usucapio of the 
Roman law, or the positive prescription of the law of 
Scotland. It does not bar the legal remedies if the par
ties do not proceed within a certain time, but it converts 
a possession for seven years under a will or other convey
ance into a positive absolute title against all the world.”

It was insisted that there was one exception, which 
though not contained in the act, must, on a principle of 
inherent equity, be constructively introduced into it, 
that is, an exception in favour of persons out of the island 
of Jamaica, in which situation the respondent was at 
the time when her title accrued and had at all times 
been, nor did it appear that she was ever in that island. 
The following answer was given to this objection by 
Sir W. Grant: ‘ ‘ The statute does notice some of the 
common law disabilities, does adopt some of the common 
law exceptions, but omits others. Is this choice and se
lection made by the legislature to be controlled, and in 
effect annulled, by a supposed inherent equity which is 
to prevent them from so legislating, as in reality it 
would come to a question of competency ? If the legis
lature have deliberately made this distinction, and there 
is nothing to show it was not deliberately made, how 
can we refuse to give effect to it, without denying that it 
was competent to the legislature so to distinguish the 
case of absentees from that of infants, feme-coverts, and 
persons of non-sane memory ? I have no doubt the 
omission was intentional. It is evident that absence 
from Jamaica contained no real disability to sue there, 
and so many proprietors are at all times absent from the 
island, that the purpose of the act would have been in a 
great degree frustrated, if the claims of such absent pro
prietors could at any time be made without any limit
ation or restriction.”

It was further insisted that the conveyances under 
which the appellants claimed were the result of a fraudu-
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lent combination between the several parties to them, 
and not made in the fair and necessary execution of the 
testator’s will, that consequently the parties taking un
der those conveyances, and all who claimed by virtue of 
them, or by title deduced from them, were in the contem
plation of a court of equity to be considered as trustees 
for those who were injured by the fraud, and who would 
be owners of the estate if the fraud had not been com
mitted.

Upon this state of facts it was insisted that the exception 
in the act relative to trustees meant not only actual and 
express trusts, as between cestui que trusts and trustees, 
properly so called, upon which length of time ought to 
have no effect, but to trusts thus implied. “ The ques
tion,” says Sir W. Grant, “ is whether the act is intended 
to leave open to perpetual litigation every equitable 
question relative to real property. If it did so intend, it 
was ill calculated for obtaining its professed purpose of 
quieting possessions, and of preventing many vexatious 
and expensive suits at law and in equity, of which the 
preamble complains. I hardly know how, according to 
this construction, any suits in equity would be barred by 
this act. Upon what ground is a court of equity ever 
called upon to direct one man to convey a real estate to 
another except upon the ground of a trust, either actual 
or constructive ? When the act speaks of one man being 
seised or possessed to the use of or in trust for another, I 
can hardly conceive that it means any other than an ac
tual direct trust, not such possible eventual trust as may, 
in case certain facts are established in evidence, be de
clared by a court of equity against a person who claims 
to be, and who prima fade is, the true owner of the 
estate. Questions of that kind almost always depend 
upon controverted facts, and according to every prin
ciple upon which statutes of limitation are grounded, 
long possession ought to secure a party against the ne-

h 2
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cessity of entering into such a controversy at a distance 
of time.

“ The letter of the act is perfectly answered by hold
ing the exception to apply to trusts in the proper and 
ordinary signification, that is, express trusts, as between 
cestui que trusts and their trustees; Nothing could be 
more repugnant to its object than to hold that exception 
to be applicable to such a constructive trust as the re
spondent has attempted to make out by the evidence in 
this cause. The act, according to our construction of it, 
does completely establish the title of the appellants, and 
does bar the claim made by the respondent.” (a)

It appears that the late Mr. Hargreave did not acquiesce 
in this decision, but advised a petition for a rehearing. 
The rehearing was refused, but Sir W. Grant expressed 
his opinion that nothing had been suggested in the pe
tition to alter the opinion the committee had formed. (b)

The law of Jamaica protected the possession of slaves 
purchased under a marshal’s title.

The possessors of any “ slaves, by virtue of any sale 
upon a writ of venditioni exponas, or other writ or process 
of law by the provost marshal, or the issue and increase 
of any such slaves, and who have been in the peaceable 
possession, without suit, claim, or interruption, for the 
space of seven years next before the making of the act, 
or shall continue in such peaceable possession from the 
first possessing of the same, by themselves or those under 
whom they claim, for and during the space of seven 
years, shall have, hold, and enjoy the same in fee simple 
against all persons whatsoever, and give the act in evi
dence, or plead it in bar.”

There is a saving for infants, femes-covert, persons of 
non-sane mind and memory, and persons out of the 
island, “ provided they prosecute their claims within five

(a) Beckford v. Wade, 17 Ves. 100.
(b) Harg. Jurisc. Exerc. p. 394.
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years after the removal of the disability ; and there is a 
saving of the rights of any persons entitled in reversion, 
remainder, or expectancy, who are at liberty to prose
cute such rights within five years after his, her, or their 
title shall accrue.

“ Any person who shall at any time hold or possess 
any such slave or slaves by virtue of any sale upon writ 
or writs of venditioni exponas, or other writ or process 
of law, by the provost marshal or any of his lawful de
puties, or by descent, marriage, or purchase for valu
able consideration, shall not be liable to pay any hire, 
rent, or other satisfaction by way of mesne profits for any 
such slave or slaves for the time he, she, or they held or 
possessed the same, or for a part thereof.” (a)

By another act of Jamaica (b) “ a patent, sealed under 
the great seal of the island, and recorded, is evidence of 
the patentee’s just right and title to all and every par
cel of lands, house or houses, tenements, or other things 
in the said patent granted, and is a good bar to the 
right and title of her Majesty, her heirs and successors.

“ All lands already granted under the broad seal of the 
island upon surveys made, are for ever good to the pa
tentee, and to those to whom the right of the patentee 
shall come, for all lands comprised within the survey or 
bounds, notwithstanding any misnomer, misbounding, 
or mistaking of quantity, or other error, against the 
crown.” (c)

“ If any person, by mistake of surveyors or otherwise, 
settle upon any land belonging to his Majesty, his heirs 
or successors, and the same are afterwards found to be 
so, yet such person who shall be so settled shall be pre
ferred to all or any other person or persons, and entitled 
to a patent for the same to him, her, or them, and his, 
her, or their heirs, paying the usual fees only, provided 
he, she, or they apply for such patent, and pay the quit-

(a) Jamaica Act, 23 Geo. 3, c. 13.
(b) A.D. 1703, 2 Ann, c. 7, § 1. (c) Sect. 2.



102 CONFLICT OF LAWS.

rents usually reserved for such time as they have been 
possessed thereof. Until such patent shall pass the seal, 
such possessor, his, her, or their heirs and assigns, shall 
continue in quiet and peaceable possession of the said 
land.” (a)

In Grenada there is an act resembling the possessory 
act of Jamaica. It enacts “ that all possessors of lands, 
houses, negroes, or other hereditaments, by virtue of 
any patent, deed, assignment, or conveyance made or 
granted, who have been in the peaceable possession, 
without suit, claim, or interruption, for the space of 
seven years before the confirmation of the act by his 
Majesty, or who shall continue in such possession from 
the first possessing the same by themselves or those 
under whom they claim for and during the space of 
seven years, shall have and enjoy such estate respective
ly, and hold the same in fee against all persons whom
soever and whatsoever, and give the act in evidence, or 
plead it in bar in any suit or suits to be maintained by 
or brought against him, her, or them, by his Majesty, his 
heirs or successors, or any other person or persons 
whomsoever, and against all and every entry, claim, 
and demand whatsoever, which shall be and are re
spectively barred thereby, provided that infants, women 
under coverture, persons of unsound mind and me
mory, or imprisoned, commence their actions within 
twelve months if residing in the island or the other West 
India colonies, if in North America within eighteen months, 
if in Great Britain, Ireland, and elsewhere in Europe, 
within two years, and if in Africa and the East Indies 
within three years after their disabilities have ceased.”

It is expressly provided “ that the act shall not be con
strued to extend to extinguish, bar, annul, or make void 
the reservation of any rents or services theretofore re
served, or which thereafter shall be, or ought to be, or to

(a) A.D. 1731, 4 Geo. 2, c. 4, § 7.
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have been reserved to the King’s Majesty, his heirs and 
successors, in and by any letters patent for and in respect 
and by reason of any lands, tenements, or hereditaments 
therein contained, or any right accruing to his Majesty 
in any lands, tenements, or hereditaments by any for
feiture that may be incurred by reason of the non-per
formance of conditions by deed or in law, or the cove
nants contained in any grant or grants of the crown.” 
It is further provided that the act shall not extend, or be 
construed to extend, to confirm or give title to any mort
gagee, lessee of any lands, negroes, or other slaves, mort
gaged or in lease, or to any other person or persons, to 
any lands, negroes, or other slaves by him, her, or them 
possessed as attorney, or guardian, or otherwise in right 
of another, to any particular use, trust, curtesy, dower, 
estate for years or for life, or entail, or to any person or 
persons whatsoever claiming or to claim from, by, or 
under any mortgagee, lessee, or to any attorney or guar
dian, or other person seised or possessed to the use or 
in trust for another, under such tenants by the curtesy, 
in dower, fop years or for life.

It also provides, “ that where there are two or more 
patents for the same lands in being, the act shall not con
firm the right or title of any latter patentee, or of any per
son or persons claiming by, from, or under him, to the 
prejudice of any prior patentee, or any person or persons 
claiming by, from, or under such prior patentee.” (a)

Under the Bermuda Act, “ if any person, his heirs or 
assigns, severally or successively, have quietly held, en
joyed, and possessed any lands, tenements, or heredita
ments in the islands of Bermuda for and during the term 
of twenty years, accounting from the time of his or their 
first entry thereon, without any claim, rent, service, or 
acknowledgment for the same demanded or paid, then 
the said lands, tenements, or hereditaments so quietly

(a) Grenada Act, No. 144, cl. 1, March 4th, 18J9.
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held, enjoyed, and possessed shall be accounted, held, 
and adjudged a good and sufficient right and title to 
them and their heirs for ever ; and that all and every 
person and persons not claiming and prosecuting the 
same effectually in some proper court of record in these 
islands within the time before limited shall be utterly 
excluded, disabled, and barred from all claim, right, 
title, or interest. But the act expressly provides that 
nothing therein contained shall hinder any persons who 
have or shall have any claim or title in reversion or 
remainder to any lands, tenements, or hereditaments 
within the islands, but that all such persons may claim 
or bring his or their suit or action, and prosecute the 
same at any time within twenty years from the accrual 
of the cause of action or title accrued, and for want of 
such claim and prosecution to effect in these islands, to 
be utterly disabled and barred for ever.”

There is a saving for femes covert, non compotes men
tis, infants, persons imprisoned, or otherwise hindered 
beyond the seas, notwithstanding the said twenty years 
are expired, provided they bring their suit and prose
cute it effectually in some court of record within these 
islands within the space of seven years next ensuing the 
removal of their disability, (a)

It is by an early act of the Barbadoes legislature 
enacted, “ that it shall be a good plea in bar to any 
action concerning titles of land for the defendant to 
allege that he and they, whose estate he hath, have 
been in quiet and peaceable possession of the said land 
in question for and during the space of five years, and 
that this plea, duly entered, shall bar the plaintiff and 
demandant, unless he can disprove the same, or make it 
appear that the said five years’ quiet possession, incurred 
during the time that the said he or she was an infant, or 
feme covert, or of unsound memory, or that the defendant

(a) Bermuda Act, 6 Anne, June 26th, 1708,
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or tenant held the same, as his or her attorney or tenant, 
servant or overseer, or by virtue of some particular 
estate, for years, life, or entail, which at or before the 
time of that action brought was expired.” (a)

The action by which the claim to any lands and tene
ments is made, if brought within the time limited by 
the act, must be brought to trial; and such trial is 
to be conclusive, and definitive on the plaintiff s part for 
ever, and he is never to bring any action thereafter for 
the same, but is to be for ever barred. (b)

No person seised or possessed of any lands, buildings, 
slaves, or other property or effects, by virtue of any 
levy, extent, sale or conveyance, grounded upon, and 
in pursuance of any judgment, decree, and execution, 
fairly had, obtained, and made, conformable to the 
usage and practice of the island on such occasions, shall 
be any way disturbed or molested in the quiet and 
peaceable possession and enjoyment thereof, according 
to the estate and interest which he has therein pursuant 
to the import of the bill of sale for the same, on pretence 
that any such proceedings were irregular, and not en
tirely correspondent to the practice of England, but 
when any such proceedings as aforesaid shall be ex
cepted to, or attempted to be vacated and set aside by 
any original process or otherwise, if on a proper en
quiry to be made in the respective courts where such 
question may arise, it shall appear the same were abso
lutely free from any fraud or collusion, and agreeable 
to the usage and practice which then obtained in the 
island, such proceedings shall be deemed, as they are 
thereby declared to be, good, valid, and effectual to all 
intents and purposes whatsoever, (c)

By the Montserrat Act, every writ of formedon in 
descender, formedon in remainder or reverter, of any

(a) Barbadoes Act, No. 31, cl. 9, Sept. 27th, 1661.
(b) lb. No. 50, cl. 2, Aug. 11th, 1670.
(c) lb. No. 189, cl. 1, Sept. 19th, 1745.
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lands, must be sued, and every entry made, within 
seven years after the cause of action first descended and 
fallen, and at no time after.

Persons under disability of minority, coverture, lu
nacy, imprisonment, or absence, at the time of the right 
first accruing, may claim within seven years after re
moval of disability, (a)

By the Acts of Nova Scotia and Prince Edward’s 
Island, every action or suit at law or in equity must 
be sued, and every entry made, within twenty years 
next after the title and cause of action first descended 
and accrued, and not afterwards. Those who are in
fants, under coverture, non compotes, imprisoned, or 
beyond the seas, are, notwithstanding the expiration of 
the twenty years, allowed ten years after the removal 
of the disability, to prosecute their suit, or make their 
entry. (b)

In Upper Canada, the statute of 3 and 4 Wm. 4, c.27, 
has been made the subject of an express enactment, (c) 
It has introduced an additional provision adapted to the 
province.

It enacts, “ that until the person deriving title to land 
in the province, as the grantee of the crown, or his 
heirs or assigns, or some or one of them, by themselves, 
their servants or agents, shall have taken actual posses
sion of the land granted, by residing thereupon, or by 
cultivating some portion thereof, the lapse of twenty 
years shall not bar the right of such grantee, or any 
person claiming by, under, or through him, to bring an 
action for the recovery of such lands, unless it can be 
shown that such grantee, or person claiming by, under, 
or through him, while entitled to the land, had know
ledge of the same being in the actual possession of some 
other person not claiming to hold by, from, or under

(a) Montserrat Act, 3 Geo. 2, 1729.
(b) 32 Geo. 2, N. S. Act. P. E. I. Act, 21 Geo. 3, c. 17.
(c) 4 Wm. 4, c. 1.
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the grantee of the crown, (such possession having 
been taken while the said lot was in a State of nature,) 
in which case the right to bring such action shall be 
deemed to have accrued from the time that such know
ledge was obtained. ’»

II. In the several states of America, except Rhode 
Island, Tennessee, North Carolina, and Louisiana, the 
prescription which exists bars only the remedy for the 
recovery of the lands, but does not extinguish the owner’s 
title, or confer a title on the possessor.

In Tennessee an act exists in some respects similar to 
the possessory law of Jamaica. (b) “ If any persons, their 
heirs or assigns, at the passing of the act, or at any time 
after, have had seven years’ possession of any lands, 
tenements, or hereditaments, which have been granted 
by this state, or by the state of North Carolina, holding or 
claiming the same under a deed or deeds of conveyance, 
devise, grant, or other assurance, purporting to convey 
an estate in fee simple, and no claim by suit in law or 
equity effectually prosecuted shall have been set up or 
made to the said lands, &c. within the aforesaid time, 
in that case the persons, or their heirs or assigns, so 
holding possession, shall be entitled to keep and hold in 
possession such quantity of land as shall be specified and 
described in his, her, or their deed of conveyance, de
vise, grant, or other assurance as aforesaid, in preference 
to and against all persons whatsoever. If any persons, 
or their heirs, shall neglect, for the said term of seven 
years, to avail themselves of any title, legal or equitable, 
which they may have had to any lands, &c., by suit in 
law or equity, effectually prosecuted against the persons 
in possession, they shall be for ever barred ; and the 
persons so holding, their heirs or assigns, for the term 
aforesaid, shall have an indefeasible title in fee simple to 
such lands.

(a) 4 Wm. 4, c. 1, cl. 21.
(b) Act Nov. 16th, 1819, c. 28, § 1, 2. 2 Scott, 482.
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“ No persons, nor their heirs, can maintain any action 
in law or equity, for any lands, &c. but within seven 
years next after his, her, or their right to commence, 
have, or maintain such suit shall have accrued; and 
that all suits in law or equity shall be commenced and 
sued within seven years next after the title or cause of 
action or suit accrued, and at no time after the expiration 
of the said seven years.”

The savings on both sections are to such persons who 
at the time the right or title first accrued, are infants,femes 
covert, non compotes mentis, imprisoned, or beyond the 
limits of the United States, or territories thereof. Those 
persons, or their heirs, may, notwithstanding the seven 
years are expired, bring an action or suit, as they might 
have done before the act, provided it be commenced 
within three years next after the removal of the several 
disabilities.

In the construction of this saving, it is enacted that 
no cumulative disability is allowed to prevent the bar, 
but that it shall only apply to that disability which 
existed when the right to sue first accrued, and no 
other; and that the suit so commenced to save the bar, 
shall be a suit prosecuted with effect, and no other, (a)

If in any of the said actions or suits, judgment is 
given for the plaintiff1, and is reversed for error, or 
verdict pass for the plaintiff, and upon matter alleged 
in arrest of judgment, the judgment be given against 
the plaintiff; or if the action be commenced by original 
writ, and the defendant cannot be legally attached or 
served with process, in such case the plaintiff, his heirs, 
executors, or administrators, as the case is, may com
mence a new action from time to time, within a year 
after such judgment reversed, &c., or until the de
fendant can be attached, or served with process, so as 
to compel him to appear and answer.

(a) Griffith's Reg.



By another section of the act, it is provided that this 
act shall have no bearing on the lands reserved for the 
use of schools. (a)

In Rhode Island, “ any person or persons, or others 
from whom he or they derive their titles, either by them
selves, tenants or lessees, who shall have been for the 
space of twenty years in the uninterrupted, quiet, peace
able, and actual seisin and possession of any lands, &c. 
in the state during the said time, claiming the same as 
his, her, or their property, sole and rightful estate in 
fee simple, such actual seisin and possession shall be 
allowed to give and make a good and rightful title to 
such person or persons, their heirs and assigns, for ever; 
saving however the rights and claims of persons under 
age, non compotes mentis, femes covert, and persons im
prisoned, or beyond seas, who bring their suits for the 
recovery of such lands, &c., within the space of ten 
years next after the removal of such impediment; and 
saving also the rights and claims of any persons having 
any estate, in reversion or remainder, expectant or de
pendant, on any lands, &c., after the determination of 
the estate for years, life, &c., such person or persons 
pursuing his or their title by due course of law, within 
ten years after his or their right of action shall accrue.”(5)

In North Carolina, all possessions of, or titles to land, 
tenements, &c., derived from sales made by creditors, 
executors, administrators, husbands and wives, or hus
bands in right of their wives, or by endorsement of 
patents or otherwise, where the purchaser, possessor, or 
any claiming under them, have, or shall continue in 
possession of the same, for the space of seven years, with
out any suit at law, are hereby ratified and confirmed 
against all manner of persons, any other title or claim, 
act, law, usage, or statute notwithstanding, (c)

“ No persons, or their heirs, which shall hereafter have
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(a) Griffith’s Reg.
(c) Act of 1715, c. 27, §2.

(b) lb.
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any right or title to lands, &c., shall enter or make 
claim, but within seven years next after his, her, or 
their right or title accrued, and in default thereof shall 
be utterly excluded from entry or claim thereafter.”

Persons who at the time of the first accrual of the 
right or title, are infants, femes covert, non compotes 
mentis, imprisoned, or beyond the seas, may, notwith
standing the seven years are expired, make entry or 
claim as before the act, provided they sue for the same 
within three years next after the removal of the disa
bilities under which they laboured. All possessions held 
without suing such claim, as aforesaid, shall be a per
petual bar against all persons whomsoever.

Where persons, or those claiming under them, have 
been or shall continue to be in possession of lands 
under titles derived from sales by creditors, executors, 
or administrators, or by husbands and their wives, or 
by indorsement of patents, or other colourable title, for 
the space of twenty-one years, such possessions are con
firmed, and shall be a bar against the entry of persons 
claiming under the state, provided the possession has 
been ascertained and identified, under known and visible 
lines or boundaries, (a)

In Louisiana, thirty years’ possession prescribes land, 
although possessed without any title, or mala fide.

If possessed fairly and honestly, and by just title, that 
is, a title by virtue of which property may be transferred, 
such as a sale or donation, though no real right may be 
thereby given, ten years’ possession will be sufficient if 
the true proprietor reside in the state, and twenty years 
in case he reside abroad.

For the prescription arising from the ten or twenty 
years’ possession, there must be good faith, and appa
rently good title; if, therefore, the title be defective 
with respect to form, there can be no basis for the ten 
or twenty years’ prescription.

(a) Griffith’s Reg.
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A legal interruption takes place when the possessor 
has been cited to appear before a court of justice, on 
account of either the property or the possession.

It ceases to run, when the debtor or possessor makes 
acknowledgment of the right of the person whose title 
he prescribed.

Husbands and wives cannot prescribe against one 
another, nor can minors and persons under interdict 
be prescribed against.

Married women may be prescribed against, though 
not separated of property, for all belonging to them, 
and administered by their husbands, saving their re
course against their husbands.

But prescription does not take place during marriage, 
as it respects property alienated which made a part of 
the dowry, nor in any case during marriage, when the 
actions of the wife may be prejudicial to the husband.

Lands which cannot be acquired by alienation cannot 
be obtained by prescription.

If the true proprietor of the land resided at times in 
the state, and at times out of it, two years’ absence must 
be computed as one year of actual residence, and be 
added to the time of residence already elapsed.

Any act which amounted to an express or tacit re
nunciation, would bar the prescription.

Creditors, and every other person who may have any 
interest in acquiring an estate by prescription, have 
a right to plead it, even in case the person claiming 
such an estate should renounce the said right of pre
scription. (a)

In Maryland and Indiana the English statute, 21 Jac. I. 
is adopted.

The period within which, next after the accrual of the 
right or title, an entry must be made in Connecticut, is 
fifteen years, and such entry to be sufficient must be 
followed by an action commenced thereupon and pro-

(a) Griffith’s Reg.
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secuted with effect within one year next after the making 
of such entry.

If the person, at the time of the first accrual of the 
right or title, be an infant, feme covert, non compotes 
mentis, or imprisoned, such action must be brought within 
five years after the disability has ceased; or the heir of 
such person, within five years after the death of sach 
person, may bring such action.

If the statute has begun to run, no supervenient dis
ability will stop it. (a)

In New Hampshire no action can be brought un’ess 
upon a suit within twenty years.

There is a saving of five years for those labouring 
under any of the fixed disabilities, and who are without 
the limits of the United States. (b)

In Vermont, the entry must be made, and the action 
brought, within fifteen years after the right or title of 
entry, or cause of action accrued.

There is a saving of the whole period of fifteen 
years for those labouring under the last-mentioned 
disabilities, (c)

In Missouri, the entry must be made, and the action 
brought within twenty years after the right of entry or 
cause of action accrued.

There is a saving of the full twenty years for those 
who labour under any of the fixed disabilities. (d)

In Mississippi the period of limitation is thirty years, 
with a similar saving in respect of these disabilities. («)

In New York twenty-five years of adverse possession 
of lands is a bar.

No part of the time within which the party claiming 
was under twenty-one years of age, insane, feme covert, 
or imprisoned, is to be reckoned, (f)

In Kentucky, all writs of formedon in descender, re
mainder, or reverter, of any lands, tenements, or here-

(a) 2 Comm. Rep. 27. Griffith’s Reg. (6) Griffith’s Reg.
Cc) lb. (d) lb. (e) lb. (/) lb.
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ditaments, must be sued out within twenty years next 
after the title or cause of action accrued, and not after
wards ; and no entry can be made but within twenty 
years next after the right or title thereto accrued. (a)

Those who are infants, femes coverts, non compotes 
mentis, imprisoned, or not within the commonwealth 
at the time of the accrual of the right or title, have ten 
years after the removal of the disability, or the decease 
of the person disabled, notwithstanding the said twenty 
years have expired, to bring their action or make their 
entry.

In all writs of right and other actions possessory, any 
person may maintain a writ of right upon the possession 
or seisin of his ancestor or predecessor within fifty years, 
or any other possessory action upon the possession or 
seisin of his ancestor or predecessor within forty years; 
but no person can maintain a real action upon his own 
possession or seisin but within thirty years next before 
the teste of the writ.

An act which passed Feb. 9, 1809, commonly called 
the Ten Years Act, bars claims after ten years, where the 
claim is set up under or by an adverse interfering entry, 
survey, or patent, against one who had actually settled 
on the premises before the passing of the act, and to 
which at the time of settlement, such person had a con
nected title in law or equity deducible from the com
monwealth. And where such title is acquired after the 
settlement made, the limitation runs from the time 
of such acquisition, and where possession acquired has 
been transmitted by sale, or other legal act of convey
ance, the purchaser, &c., is entitled to the same benefit 
of the act to which the vendor was entitled.

This act does not extend to infants, femes covert, or to 
persons of unsound mind, or to persons out of the United 
States in the employment of the United States, or the

VOL. III.
(a) Statute of Dec. 17th, 1796.

I
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state of Kentucky, but such persons have seven years 
within which to sue, after the disability removed, or after 
the expiration of their employments beyond the limits 
of the United States.

Where the limitation has begun to run, and the right 
or title is, by the act of God or operation of the law, 
cast upon any person within the time of such disabilities 
and exceptions, the time of such disability or privilege 
is not computed as part of the limitation.

By an act of Jan. 22, 1814, it is declared that persons 
whose causes of action accrue while they are out of the 
commonwealth, shall, by the courts of the same in every 
description of action relating to the title or possession 
of land, be considered in the same light, and no other 
or better than the citizens of that commonwealth.

Femes covert, upon whom lands have descended, or 
to whom they shall have been devised by will during 
coverture, and in no other case, are allowed three 
years only after discoverture, and the same period is 
allowed to infants and persons non compotes mentis, after 
the removal of their disabilities, (a)

In New Jersey, the limitation of all entries and actions 
for real estate, where the possession has been against the 
right, is twenty years before the entry made or action 
commenced, (b)

The time during which the person having such 
right or title of entry or action has been under the 
age of twenty-one years, feme covert, or insane, is 
not computed as part of the limited period of twenty 
years, (c)

No person, or body politic or corporate, can be sued 
or impleaded by the state of New Jersey for any lands, 
&c., or any rent, revenues, or profits thereof, but within 
twenty years after the right, title, or cause of action to 
the same has accrued, and not after. (d)

(a) Griffith’s Reg. (b) Act, Feb. 7,1799, § 9-
(c) Rev. L. 411, § 9. (d) Griffith’s Reg.



In Alabama, an entry into lands is barred, if it be 
not made within twenty years after the right or title has 
accrued ; and any real, possessory, ancestral, mixed, or 
other action for lands, must be commenced within thirty 
years next after the right or title thereto or cause of 
action accrued.

The time during which the person who has such right 
of entry or of action has been under twenty-one years 
of age, feme covert, or insane, is not computed as part of 
the limited period.

Actions or claims by virtue of any title which has not 
been confirmed by either of the boards of commissioners 
of the United States for adjusting land claims, &c., and 
not recognized or confirmed by any act of Congress, 
are barred after three years from the passing of the 
act.

The act does not extend to claims in that part of the 
state formerly within West Florida, which have been re
gistered, and not acted on by Congress.

Persons who are under twenty-one years of age, femes 
covert, or insane, within the time limited, may com
mence their actions within three years next after the 
impediment is removed, (a)

In Pennsylvania and Ohio, twenty-one years of ad
verse possession of land, after the title has first descended 
or accrued, is a bar. (b)

In the Pennsylvania law there is a saving to all per
sons within twenty-one years of age, covert, of unsound 
mind, or imprisoned, at the time the right first accrued, 
provided they or their heirs make entry, or bring their 
actions within ten years next after the disability is re
moved.

There is also a provision, that if the person within 
the ten years dies under any of those disabilities, the 
heir shall have the same benefit that such person might
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(a) Griffith’s Reg. m ib.



116 CONFLICT OF LAWS.

have had if he had lived until the disability was re- I 
moved. If any abatement of the action take place, three 
years are allowed to renew it. ji

There is no saving in favour of foreigners, persons I 
beyond sea, or citizens of other states, (a) |

In Ohio there is a saving for the disabilities of infancy, 1
insanity, coverture, imprisonment, or being beyond sea, 
when the right of action accrues. The statute runs from 
the removal of these disabilities. If a person has left the 
state, and is absent when the cause of action accrues, and 
remains absent in a place unknown to the plaintiff, the 
statute begins to run from his return. (b)

In Delaware twenty years of adverse possession of 
lands is a bar. (c)

Persons who, at the time their right or title first de
scended or accrued, were under the disability of infancy, 
coverture, or were non compotes mentis, or a prisoner, or 
their heirs, may within ten years next after the removal 
of such disability, but not afterwards, proceed, notwith
standing twenty years have expired, as they might have 
done before the same were expired, and if any such per
son die under any of these disabilities, the heirs of such 
person have the like benefit that such person might 
have had if he had lived until the disability had 
ceased, (d)

In Virginia all writs of formedon in descender, re
mainder, or reverter of any lands, tenements, or here
ditaments, must be sued out within twenty years next 
after the title or cause of action accrued, and not after
wards, and the entry into any lands, &c., must be made 
within twenty years next after such right or title ac
crued.

A person who is an infant, feme covert, or non compos 
mentis, imprisoned, or not within the commonwealth at 
the time when such right or title accrues, and his heirs,

(a) Griffith’s Reg. 
(c) lb.

(6) lb.
(<Z) Griffith’s Reg.
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may, notwithstanding the twenty years have expired, 
bring and maintain his action or make his entry within 
ten years next after such disabilities removed, or the 
death of the person so disabled.

A person may maintain a writ of right upon the pos
session or seisin of his ancestor or predecessor within 
fifty years, or any possessory action upon the possession 
or seisin of his ancestor or predecessor within forty years, 
but no person shall maintain a real action upon his own 
possession or seisin but within thirty years next before 
the teste of the writ, (a)

As to the limitations on writs of right, &c., last men
tioned, there does not appear to be any saving in favour 
of infants, &c.

In all questions which may arise in any court 
of record upon any act for limitation of actions, 
making entries into lands, or limitation of evidence, 
the several periods between the 12th of April, 1774, 
and the 12th of April, 1778, and between the 1st 
of January, 1781, and the 5th of January, 1782, and 
between the 5th of May, 1783, and the 20th of October 
in the same year, shall not be accounted any part thereof, 
so as to bar such action, entry, or evidence. (6)

By the statute of Georgia seven years of adverse pos
session of lands is a bar against a person and his heirs 
who are under no disability.

The savings are to infants, femes covert, persons non 
compotes, imprisoned, and beyond seas.

It has been decided that being out of the state is 
equivalent to being beyond seas.

If the disability of the party be once removed, and the 
statute begin to run, it runs on against him, and all 
claiming under him, notwithstanding any subsequent 
disability of the party, or disabilities in those who derive 
from or claim through such party, (c)

(a) 1 Rev. Cod. 487, 8.
(b) l Rev. Cod. 490, 1. Griffith’s Reg. (c) lb.



118 CONFLICT OF LAWS

Jn Illinois there is no statute relative to the adverse 
possession of lands, (a)

In Maine all writs of right upon the seisin of ancestors 
or predecessors are limited to thirty years after the 15th 
of March, 1825, and in Massachusetts to forty years next 
before the teste of the writ. (6)

No person can maintain any writ of entry (after the 
said 15th of March) upon disseisin done to any of 
his ancestors or predecessors, or any action possessory, 
upon the possession of any of the lands of his ancestors 
or predecessors, unless the ancestor or predecessor under 
whom the demandant claims has been seised of such 
lands, &c., within twenty-five years next before the 
bringing of such action. In Massachusetts the period is 
thirty years.

After the said 15th day of March, 1825, no person or 
body corporate or politic can maintain any action upon 
his or their own seisin above twenty years next before 
the teste of the same writ. In Massachusetts the action 
upon the demandant’s own seisin or possession must be 
brought within thirty years, (c)

All writs of formedon in descender, formedon in re
mainder, or formedon in reverter, must, in the states of 
Maine and Massachusetts, be commenced within twenty 
years next after the right or title first accrued to the 
same. And no person, unless by judgment at law, can 
make entry into lands, &c., but within twenty years next 
after his right or title first descended or accrued. (d)

In the states of Maine and Massachusetts, persons who, 
at the time the right or title first descended, accrued, or 
fell, were within the age of twenty-one years, feme covert, 
non compotes, imprisoned, or beyond seas, or without the 
limits of the United States, may. bring their suit or make 
their entry at any time within ten years after the ex-

(a) Griffith’s Reg. 
(e) lb.

(b) lb. 
(d) lb.
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piration of the said twenty years aforesaid, and not after
wards, (a)

In South Carolina five years of adverse possession of 
lands is a bar.

The words of the act of 1712 are, “ if any person or 
persons to whom any right or title to lands, tenements, 
or hereditaments within this province shall hereafter 
descend or come, do not prosecute the same within five 
years after such right or title accrued, that then he or 
they, and all claiming under him and them, shall be for 
ever barred to recover the same.” (b)

Claims to be effectual within the time of limitation 
are to be made by action at law in the Court of Common 
Pleas, duly entered according to the practice and rules 
of the said court. •

Not only the persons who have not made claim within 
the time limited are barred, but also all persons who 
claim under such as have lost their claim, (c)

By the same act, “ any person or persons beyond 
the seas, or out of the limits of this province, feme 
covert, or imprisoned, are allowed the space of seven 
years to prosecute their right or title or claim in any 
lands in this province after such right or title ac
crued to them, and at no time after the said seven 
years.” Infants are by a subsequent act allowed five years 
to prosecute their claims after they come of age, and if 
beyond the seas three years.

It will be perceived that persons beyond seas or out 
of the province, femes covert, or imprisoned, are not al
lowed seven years after the removal of the disability, but 
are barred by seven years after title accrued, even 
though the impediments continue beyond seven years. 
It is therefore enacted, “ that inasmuch as a feme covert 
is not excepted generally until discoverture, she may

(a) Griffith’s Reg.
(b) Pub. L. 101, § 2. (c) Sect. 5.
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constitute an attorney under hand and seal to prosecute 
suits in her own name, or in the names of herself and hus
band, for any claim to lands or other action or suit what
soever, and her husband has not power to discontinue, 
abate, or release the same without her consent in open 
court, and recorded, and such suit is not abated by 
reason of coverture, &c. (a)

Persons non compotes at the time the right accrued 
may have their actions for lands within one year after 
coming of sound mind, if resident within the province, 
or within two years if beyond seas or out of the pro
vince, and at no time after. (b)

The limitation, it will be perceived, begins to run 
against persons beyond seas or out of the state, feme 
covert, or imprisoned, from the time the right accrued, 
saving that seven years are allowed instead of three in 
which they may sue for lands, (c)

In the state of Maine, if any person make entry 
into any lands, tenements, &c., which the tenant 
or those under whom he claims have had in actual pos
session for the term of six years or more before such 
entry, and withhold from such tenant the possession 
thereof, the tenant is entitled to recover from him so 
entering by action the increased value of the premises 
by virtue of the buildings and improvements made by 
such tenant or those under whom he claims, provided 
such entry by the proprietor or owner has been made 
while the tenant was in actual possession of the pre
mises, and against his consent.

In real actions where the tenant has held as a disseisor 
for more than six years before the commencement of the 
suit, the value of the improvements may be ascertained 
by the jury, and also the value of the demanded pre
mises without the improvements, and if, during the 
term in which such verdict shall have been given, the

j

(a) Act. 1712, § 16,
(c) Griffith’s Reg.

(b) Sect. 17.



USUCAPIO.—PRESCRIPTION. 121

demandant shall make his election on record in open 
court to abandon the demanded premises to the tenant, 
at the price estimated by the jury, exclusive of the im
provements, then on the payment of the sum so esti
mated, no judgment for possession shall be rendered.

Where an action is brought to recover land which the 
tenant or person under whom he claims has had in actual 
possession for six years, and on which he has made im
provements, if a verdict is found for the demandant, the 
value of the lands without the improvements, and the 
value of the improvements, may be ascertained by the 
jury, and the demandant may elect to take the land and 
pay the tenant for the improvements, or to abandon the 
land and receive the value of it without the improve
ments. (a)

SECTION V.

USUCAPIO.—PRESCRIPTION,

The prescription affecting real property is governed by the lex loci rei sites.— 
Concurrence of jurists in this opinion.—It is a consequence of the rule 
which subjects immoveables to that law.—The prescription, if it only bars 
the remedy, is that which prevails in the place of the situs.

The prescription which forms the subject of this 
chapter, is that which extinguishes the right of one per
son in, and confers that right on another in immoveable 
property, or it bars the remedy of the former for the re
covery of that species of property. It does not affect the 
right to, or the remedy for the recovery of moveable pro-

Ca) Slat. Mar. 2nd, 1808, Mar. 2nd, 1810, Feb. 22, 1820. Griffith’s Reg.
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perty. It is not therefore a question for consideration 
at present, what law ought to be selected, when the pre
scription existing in the place of the contract or of the 
domicile differs from that of the place of the forum, nor 
is it necessary to submit the distinction which, when the 
prescription regards moveables, exists between that which 
merely bars the remedy and that which extinguishes the 
debt or demand.

Jurists concur in considering that the prescription 
which extinguishes the title of the owner in immoveable 
property, and transfers it to the possessor, is a real law, 
and that therefore, in determining the duration of the 
time, or any other circumstance which constitutes it, 
resort must be had to the law, not of the domicile of 
either of the parties, or to that of the place of the forum, 
but to that of the place in which the property is situated.

This opinion would result from the general rule :
‘£ Immobilia regi lege loci in quo sita sunt.”

Again, as prescription is universally treated as and in 
its effects is an alienation, it must be governed by the 
same law which decides on the validity of the alienation 
of immoveable property, namely, the law which prevails 
in the place of its situs, (a)

The language of jurists is express in classing prescrip
tions as they affect immoveable property amongst real laws, 
and in asserting that those of its must be adopted. Thus
Du Moulin says, “ Aut statutumdisponit de prajscriptione 
vel usucapione rerum corporalium sive mobilium sive im- 
mobilium, et tunc indistincte inspicitur locus, ubi res est. 
Idem in rebus seu juribus incorporalibus limitatis ad res 
corporales, sive quatenus ad illas res limitantur.” (&)

J. Yoet excepts from the rule which he had laid down 
for the prescription of personal actions and demands the 
prescription for immoveable property: “ Neque leges

(a) Stockman’s Decis. decis. 125.
(ib) Molin. ad Cod. lib. 1, tit. 1, p. 557. Bouhier, sur la Coutume de 

Bourgogne, c. 35, § 5.



USUCAPIO.----PRESCRIPTION. 123

domicilii prsescribentis, neque leges domicilii ejus, in 
cujus praejudicium prsescriptio sit, sed magis leges loci, 
in quo sita immobilia, spectandae sunt, cum tralatitium 
sit, immobilia regi lege loci, in quo sita sunt.” (a)

Pothier maintains the same doctrine : “ Les lois con- 
cernent les prescription par lesquelles nous acquerons la 
propriete des choses, etant des lois qui ont pour objet les 
choses, ces lois sont des statuts reels, lesquels, suivant la 
nature des statuts reels, exercent leur empire sur toutes 
les choses qui y sont sujettes, a l’egard de toutes sortes 
de personnes.

“ Toutes les choses, qui ontune situation, telles que 
sont tous les heritages, tant les maisons que les fonds de 
terre, sqnt soumises a l’empire de la loi du lieu ou est 
leur situation.” (b)

This rule is adopted by Merlin and by the jurists of 
Scotland, (c)

Hence, when the immoveable property of a person is 
situated in different places in which the period of pre
scription differs, a part of the property may have been 
lost to the owner in consequence of the possessor having 
acquired it by the prescription which prevails in the 
place where that part is situated, whilst the rest of the 
property may be retained by the owner, because the pre
scription may not have been completed in the place 
where it is situated.

The supreme court in Louisiana has adopted this prin
ciple. A person had been in possession of a slave in 
South Carolina for a sufficient length of time to give 
him a title to the slave by the prescription in that state. 
It was decided that the court of Louisiana must give 
effect to the title thus acquired under the law of South 
Carolina, (d)

(a) Voet, lib. 44, tit. 3, n. 12.
(b) Pothier, de la Prescript, part 2, art. 5, n. 247. Merlin, Rep. tit. Pre

scription, sect. 1, § 3.
(c) Erskine, b. 3, tit. 7, § 49- Bankton, b. 2, tit. 12, n. 40.
(d) Broh v. Jenkins, 9 Martin’s Rep. 526.
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This rule applies to real rights as well as to the acqui
sition of immoveable property, for they are considered 
“ avoir la meme situation que l’heritage, et sont pareille- 
ment soumis a Tempire de la loi du lieu ou il est 
situe.” (a)

“ La loi, qui doit regler la prescription qui nous fait 
acquerir la propriete d’un heritage ou d’une rente fon- 
ciere, doit done etre la loi du lieu ou Theritage est situe, 
il n’importe ou soit le domicile tant du possesseur qui 
acquiert que du proprietaire qui est depouille par la 
prescription.” (b)

A question arises when a lien or charge subsists on 
immoveable property for securing the payment of a per
sonal demand, whether the prescription prevailing in the 
place of the domicile or of the forum, and which would 
extinguish the demand, will also extinguish the lien or 
charge on the property situated in another country where 
the prescription has not taken place. Pothier is of 
opinion, that although the debt may not be recoverable, 
yet the lien will subsist, (c)

Thus, if the act under which the mortgage is passed 
contains a contract to pay the mortgage debt, and the 
property mortgaged is situated in a country wheTe the 
mortgage would not be prescribed in less than thirty 
years, but the contract for the mortgage debt may be 
prescribed in twenty years, no judgment could be re
covered against the debtor, but the property would re
main charged with the debt. (d)

The supreme court of Louisiana has, however, decided 
otherwise in the application of the articles 3420, 3422, 
of the Louisiana code. (e) But that decision rests on the 
positive terms on which these articles prescribe the debt 
and the security for it.

(a) Pothier, de la Prescript, part 2, art. 5, n. 247-
(b) Pothier, ib. (c) lb.
(d) Pothier, ib. Voet, lib. 20, tit. 1, n. 19.
(e) Shields v. Brundige, 4 Louis. Rep. 326.
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The texts which have been cited refer more particu
larly to the prescription by which the title of the owner 
is extinguished and transferred to the possessor. But if 
the prescription which prevails in the place where pro
perty is situated only bars the remedy for recovering 
the property, still effect must be given to it, if any ques
tion involving the right to recover the property or the 
security of the possessor’s enjoyment in consequence of 
the owner’s remedy having been prescribed should be 
entertained by any other forum than that of the country 
in which the property is situated.

The exclusive forum for the recovery of immoveable 
property is that of the country in which it is situated. 
Whatever distinctions may be admitted when the sub
ject of the suit is moveable property, yet if it be im
moveable, the rule is positive. (a)

“ In immobilibus, quae certo adstricta loco, situm ex 
possessoris voluntate judicisve decreto mutare, vel alior- 
sum transferri, natura vetat. Cum ergo non alibi, quam 
ubi perenniter sita manebunt, ratione naturali possint 
restitui, etiam congruum fuit, non alium competentem 
actionis, quae in rem immobilem est, judicem esse, 
quam qui imperio et jurisdictione sua posset possessione 
spoliare reum, adhibita etiam militari manu.” (b)

The action by which such property is recovered, or 
the title to it is asserted, is clearly a real right, and is 
therefore governed by the lex loci rei sitae.

There may be cases in which a foreign forum inci
dentally takes cognizance of a title to immoveable pro
perty, and when it may be a subject of inquiry whether 
it was competent for the owner to avail himself of that 
title, or in other words, whether he was not barred of 
any legal remedy by which he could assert that title.

A court of equity in England, in the exercise of its

(a) Dig. lib. 6, [tit. 1,1. 68. Cod. lib. 3, tit. 16, and tit. 19, 1. 1. Neo- 
istad, Sup. Cur. Decis. 114. Respons. Jur. Holl. p. 5, cons. 38.

(b) Voet, lib. 5, tit. 1, n. 77.
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jurisdiction in personam, and in enforcing the perform
ance of contracts, is in the constant practice of making 
decrees and orders affecting real property in the colonies. 
It would be a complete violation of every principle of 
international jurisprudence, and it might be added, of 
natural justice, if in the exercise of this jurisdiction in 
respect of property in another country, it gave an effect 
to a claim which the law of that country refused to give, 
or if it treated the party as owner of the property en
titled to its beneficial enjoyment, when the prescription 
of the country had opposed an effectual bar to his re
covering it.

The rights resulting from the possession, and which 
entitle the possessor to retain, or which subject him to 
account for the profits, or which afford him indemnity 
for improvements, are real rights governed by the lex 
loci rd dice.
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CHAPTER XI.

USUFRUCT UNDER THE CIVIL LAW, LAWS OF HOLLAND, SPAIN, 
FRANCE, AND SCOTLAND.

The definition of usufruct.—Liferent under the law of Scotland.—How 
constituted.—Subjects of.—Rights of usufructuaries and lifer enters.—Their 
rights to the fruits, natural, industrial, and civil.—When they are said to 
be acquired by them.—Their power over the usufruct.—The obligations 
of the usufructuary and liferenter, and the burthens to which they are 
subject.—Inventory and security, &c.—Rights and obligations of the pro
prietor.—When the usufruct or liferent terminates.—Consolidation, or 
union.—Abuse of the usufruct.—Loss of the subject of it.—Prescription. 
—Renunciation.—Usufruct in all the subjects of this chapter governed by 
the lex loci rei sitae.

The right in immoveable property which has been 
hitherto considered was its dominium, or ownership. 
That which is the subject of the present consideration is 
the right which is acquired by one person, whilst the 
dominium exists in another. Of this description is usu
fruct. It is a right in property peculiar to the civil law, 
and the codes of Holland, Spain, and France, and is 
therefore a part of the law of British Guiana, the Cape 
of Good Hope, Ceylon, Trinidad, Lower Canada, St. 
Lucia, and Mauritius. It is admitted in the law of Scot
land, but it is no part of the law of England, nor of any 
of the British colonies except those which have been 
named, nor of any of the states of America except Lou
isiana.

In the nature and constitution of this right, and in the 
principles by which it is governed, there does not exist



128 CONFLICT OF LAWS.

that distinction between the several codes in which it is 
admitted, ns to require that the state of the law in each 
of them should receive a separate examination.

It is considered a personal servitude, because, al
though a right in property, yet it belongs exclusively to 
the person in whose favour it is created into whatever 
hands the property may pass. A real servitude, on the 
contrary, is a right in property to which an individual 
is not entitled personally, but only in respect of his being 
the owner or possessor of some other property in favour 
of which that right exists. The distinction is thus stated : 
“ Si le droit de servitude est etabli en faveur d’un indi- 
vidu seulement, de maniere qu’il soit attache a sa per- 
sonne sans passer a ses successeurs, on l’appelle servi
tude personelle, c’est-a-dire, servitude due a la personnel 
par exemple, l’usufruit, qui est attache a la personne de 
l’usufruitier, et qui s’eteint a sa mort.

“ Si le droit est etabli en faveur d’un chose heritage, 
ou, pour parler plus exactement, en faveur du possesseur 
actuel de cet heritage, et de ceux qui lui succederont 
dans cette possession, la est appelee reelle, c’est-a-dire, 
servitude du a la chose meme, parce que le lien est alors 
reel des deux cotes.” (a)

The usufruct is retained by the present law of France, 
although not under the appellation of a personal servitude.

The definition of usufruct, given in the Institutes, is 
jus alienis rebus utendi et fruendi, salvd rerum sub
stantia. (b)

This definition is adopted by the Code Civil: “ Le 
droit de jouir des choses dont un autre a la propriete, 
comme le proprietaire lui-meme, mais a la charge d’en 
conserver la substance.” (c)

The liferent of the law of Scotland is treated as an

(a) 3 Toullier, liv. 2, tit. 3, c. 1, n, 382.
(b) Instit. lib. 2, tit. 4.
(c) Code Civil, art. 578.
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usufruct, and property falling within this definition, (a) 
The Louisiana code also adopts it. (b)

It has been observed that this definition is not suffi
ciently precise, since it is equally applicable to the right 
of a lessee, although his right is in many respects essen
tially different from that of the usufructuary, (c)

The usufruct, although it may be granted in consider
ation of the payment of an annual sum, or of a certain 
sum in gross, and therefore in both these respects re
sembles a lease, is yet of a perfectly distinct nature. It 
is a real right, jus in re. It follows the property into 
whatever hands it passes, but le bail a firme gave merely 
a jus ad rem, which could be enforced only against the 
lessor. With respect to third persons it had no effect. 
If the property were transferred, the new possessor by a 
singular title, was not bound by the lease : “successor 
particularis non tenetur stare colono.” The lessee was 
left to his action for damages against his lessor. The 
Code Civil has made the estate continue subject to it 
into whatever hands it passes if the lease be legally 
established and proved. (d)

But as the property and not the usufructuary is bound, 
it is in his power to renounce the usufruct. It is other
wise with a lease. The lessor and lessee contract per
sonal obligations towards each other which pass to their 
heirs. The lessee cannot discharge himself from his 
obligation to pay the stipulated rent or price. The lessee 
may compel the lessor not only to allow, but to enable 
him to enjoy it,prasstare uti, frui lieere. The usufructuary 
can only compel the proprietor to allow him to enjoy, 
pati frui. (e)

Hence, although the usufruct is a personal servitude,

(a) Ersk. b. 2, tit. 9, § 39 and 40. Bank. b. 2, tit. 6, $ 3. Stair, b. 2, 

tit. 6, § 1.
(b) Art. 525. (c) Hotman, Quaest. Illust. quaest. 24.
(d) Arret de la Cour de Cass. 7 Messidor, an. 12, Sirey, p. 469.
(e) Pothier, Cout. de Louage, n. 53, 54.
VOL. III. K



130 CONFLICT OF LAWS.

if it be considered with reference to the person in whose 
favour it is granted, or the usufructuary, and that he re
tains his lien on the property into whatever hands it 
passes, and it is not transmissible to his successors, but 
ceases on his death, yet it may also be considered as a real 
servitude, inasmuch as the right attaches on the property 
whoever may be its possessor, and it is the property and 
not the person of the possessor which is bound. It is 
therefore said to be, “ le droit de jouir, a titre de servi
tude personnelle ou mixte.” (a)

Immoveable property, as lands or houses, incorporeal 
rights, and moveables, may be the subject of usufruct. (b) 
It may be created in all the estate and effects of a person, 
or in a part, and in that case, if the part be not specifi
cally mentioned, it is understood to be a moiety : “ Om
nium bonorum usumfructum posse legari, nisi excedat 
dodrantis sestimationem.” (c) “ Etiam partis bonorum
ususfructus legari potest. Si tamen non sit specialiter 
facta partis mentio, dimidia pars bonorum conti- 
netur.” (d)

The civil law admitted an usufructus even in subjects 
quae usu consumuntur. This was called quasi usufruct. 
At the termination of the usufruct, subjects of the like 
quantity, or quality, or their value, at the option of the 
usufructuary or his heirs, were restored.

The Code Civil has in this respect also followed the 
civil law : “ Il peut etre etabli sur toute espece de biens 
meubles ou immeubles.” (e)

The usufruct by the law of Scotland may be con
stituted in subjects, which although they wear out by 
time, yet waste by so slow degrees that they may con
tinue fit for use for the full course of an ordinary lii.', 
ex. gr., household stuff.

(a) Toullier, liv. 2, tit. 3, c. 1, n. 390.
(b) Dig. lib. 7, tit. 1,1. 3, and tit. 5,1. 1, 2, 3. Inst. lib. 2, tit. 4, § 2.

(c) Dig. lib, 7, tit. 1,1. 29. (d) Ib. 1. 43.
(<?) Art. 581, '
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The word liferent is by the usage of Scotland applied 
only to heritable subjects or to money. The latter may 
be as properly liferented as lands, for as the liferenter’s 
use of lands consists in enjoying the natural fruits of 
them during his life, his use of money consists in enjoy
ing the civil fruits or interest due upon it, without any 
right to demand or dispose of the principal sum, which 
is reserved entire for the fiar. (a)

The usufruct is created by him who is the owner of 
the property in which it exists : ‘ ‘ Quod nostrum non 
est, transferemus ad alios ; veluti is, qui fundum habet, 
quamquam usumfructum non habeat, tamen usumfruc- 
tum cedere potest.” (b)

If the author had merely the nuda proprietas, yet his 
creation of the usufruct might be sustained, because it 
was possible it might revert to him, in which case the 
grantee would take it: “ Si dominus nudse proprietatis 
usumfructum legaverit, verum est, quod Maecianus scrip- 
sit lib. 3 qiaaestionum de fideicommissis, valere legatum : 
et si forte in vita testatoris, vel ante aditam haereditatem 
proprietati accesserit, ad legatarium pertinere. Plus ad- 
mittit Ms&cianus, etiam si post aditam hereditatem ac- 
cessisset ususfructus, utiliter diem cedere, et ad lega
tarium pertinere.” (c)

The usufruct might be created in favour of any per
sons. Even municipes might be the grantees, because, 
although they have perpetual existence, and therefore 
the usufruct might be for ever separated from the pro
perty, yet they might sustain an action for it, and they 
might enjoy it for an hundred years, (d)

It may be created by act inter vivos or by testament, 
to take effect immediately, or from a future day, usus
fructus vel prcesens ex die dari potest, (e) absolutely or sub
ject to conditions, or for the life of a third person, or for

k 2

(#) Erskine, b. 2, tit. 9* § 40.
(b) Dig. lib. 7, tit. 1,1. 63.
(d) Ib. 1. 56.

(c) Ib. 1. 72. 
(e) Ib. 1. 4.
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a limited time, in short, it may be created under such 
modifications as the person creating it pleases, (a)

But whatever may be the term for which it is created, 
it ceases upon the death of the usufructuary. Thus, if 
it were granted for five years, and he died in the second 
year, it immediately ceased.

But the usufruct may by express words be limited to 
a person and his heirs. In this case there would be two 
usufructs, the one to the first taker, and the other in his 
heirs, as where, having given the usufruct, the testator 
adds, “ se eundem eidem legare, quoties capite mi- 
nutus erit, vel quoties amissus erit.” (b) “Tales alter- 
cationes decidentes, sancimus et hujusmodi legatum 
firmum esse, et talem usumfructum una cum hserede 
finiri: et illo moriente, vel aliis legitimis modis eum 
amittente, expirare. Quare enim iste ususfructus sibi 
tale vindicet privilegium, ut a generali interemptione 
ususfructus ipse solus excipiatur ? quod ex nulla induci 
rationabili sententia manifestissimum est. Et propter 
hoc, et usumfructum finiri, et ad proprietatem suam re- 
dire, et utile esse legatum sancientes, hujusmodi paucis- 
simis verbis totam eorum ambiguitatem delevimus.” (c) 

When the latter opened, the heir must give security 
in the same manner as the first taker. (d)

When it is thus limited, and the first taker dies in the 
testator’s lifetime, the heir, upon his adiation, is entitled 
to be admitted to the enjoyment of the usufruct. In 
such a limitation the term heirs, is not to be construed, 
as in other cases, to import heirs in infinitum, but only 
the heirs succeeding next after the person to whom the 
usufruct was bequeathed pro se et hceredibus. (d)

(a) Dig. lib. 7, tit, 6.1. 4. Voet, lib. 7, tit. 4, n. I, and tit. 1, n. 5. Fab. 
Rat. ad lib. 7, tit. 6,1. 4. Gomez, Var. Resol. tom. 2, c. 11, n. 34.

(b) Dig. lib. 45, tit. 1, 1. 38, § 12. Cod. lib. 3, tit. 33, 1. 14. Voet, 
lib. 7, tit. 4, n. 1. Grot, ad Manud. Juris. Holl. lib. 2, c. 39, n. 23.

(c) Cod. lib. 3, tit. 33,1. 14.
(d) Cod. lib. 3, tit. 33,1. 14. Voet, lib. 7, tit. 4, n. 1.
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A grant or bequest of a farm or house is not pre
sumed to be restricted to that of the usufruct alone, 
unless the terms on which it is made necessarily import 
such a restriction. The grant or bequest of a farm 
or house, per se, is a disposition of the dominium as 
well as the usufruct, nor would it be restricted to the 
usufruct, even if there were added the words “ ad ali- 
menta, ad fruendum,” for these expressions indicate the 
motive or object of the bequest, and not an intention to 
confine the enjoyment to the owner’s life. This pecu
liarity, in which the civil law and the codes founded on 
it are distinguished from the law of England, has been 
already noticed, (a)

The usufruct also might exist ex dispositione legis. 
The widow on her second marriage has an usufruct 
only in the property of her deceased husband, the father 
in adventitiis jilii familias. Upon the judgment families 
erdscunda, or the partition of an estate held in common, 
when no better division could be effected, the property, 
nuda proprietor, might be allotted to one, and the usu
fruct to another of the co-proprietors. Again, the 
usufruct may be acquired by prescription. The Court 
of Cassation decided that usufruct was a subject for pre
scription under the 113th article of the Coutume of 
Paris. (b)

The language of the Code Civil is, “ l’usufruit est 
etabli par la loi, ou par la volonte de rhomme.” (c) It 
does not, however, authorize the exercise by judges of 
any such power as that which they derived from the 
civil law of allotting the usufruct to one of the co
proprietors.

(a) HugoGrotius, Manud. ad. Jurisp. Holl. lib. 2, c. 20, n. ult. and c. 39. 
n. 12. Van Leeuwen, Cens. For. part 1, lib. 3, c. 8, n. 8, 9. Fachin. 
Controv. lib. 5, c. 46. Sande, Decis. Fris. lib. 5, tit. 1, def. 2. Carpz. Def. 
part 3, const. 13, def. 9, 10. Voet, lib. 7, tit. 1, n. 8, 9, and tit. 8, n. 9. 
And see the further references, ante, vol 2, p. 404.

(b) July 17th, 1816, Sirey, tom. 18, part 1, p. 151.
(c) Art. 579.
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Usufruct, which is not granted to individuals, con
tinues only thirty years, (a)

An usufruct granted until such time as a third per
son attains a certain age, continues until that period, 
although such person may be dead before the age 
fixed.(b) ■

The law of Scotland treats liferent as conventional 
and legal. A simple liferent is formed by a new or se
parate right, and is called a liferent by a new con
stitution. It is that right by which a proprietor of land 
or money makes over the bare liferent to the grantee 
during his life, so that the right of fee still remains in 
the granter. A simple liferent, where the subject is 
heritable, requires a seisin duly registered to make the 
right effectual against the granter’s singular successors. 
It does not become real, as a predial servitude does, by 
the natural use or exercise of the right. A liferent of 
lands, though it be doubtless a burden upon the subject 
liferented, is truly a feudal right. It resembles pro
perty, which constitutes the liferenter interim, dominus, 
or proprietor for life. This right cannot, properly 
speaking, be transmitted to another, for ossibus usu- 
fructuarii inhcerit; so that although the liferenter makes 
over the rents and profits arising from it, the proper 
right of liferent remains in himself. The assignee is 
not by the conveyance entitled to the profits during all 
the days of his own life, but only during the life of his 
cedent or author. Hence the assignee’s right, being 
merely personal, cannot be transmitted by charter and 
seisin, which is a method of conveyance proper to real 
rights, but it must be transferred by a simple assigna
tion. (c)

A liferent by reservation is that right of liferent which 
a proprietor reserves to himself in the same deed by 
which he conveys the fee or property of the subject to 
another. A liferenter of the latter description does not

(a) Art. 619. (b) Art. 620. (c) Ersk. b. 2, tit. 9, § 40, et seq.
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require a seisin to perfect his right; for he stood origi
nally infeft in the property, and the right by which he 
divests himself of the fee, reserves his liferent.

Life annuities secured on land are truly conventional 
liferents. These are rights of a yearly sum of money, 
or quantity of grain, made payable by a proprietor out 
of his lands, and constituted by seisin, and subsist 
during the life of the annuitants. They are debita fundi ; 
and differ from rights of annual rent chiefly in this, that 
they have no relation to a capital sum or stock.

Legal liferents are those which are established by the 
mere disposition of the law ; as the terce and curtesy, (a)

The usufructuary is entitled to derive from the pro
perty omnem utilitatem et facere suam, both by receiving 
its fruits, natural, industrial, and civil, as well as its 
accessions. The usufruct of a house comprises qui- 
cunque reditus est, its instrumenta, servitudes,its garden, 
stables, and in short whatever is requisite to its enjoy
ment. (b) If it consist of a farm, “ quidquid in fundo 
nascitur, quidquid inde percipi potest, ipsius fructus 
est. (c)

He is entitled to such timber as would, according to 
the due course of husbandry, be felled and sold by the 
owner. Even timber on the property which is not of 
this description, may be used by him for the necessary 
purposes of the property. Timber for ornament, arbores 
grandiores, cannot be cut down by him; neither can he 
apply to his own use, although he may apply to the 
necessary purposes of the estate, those trees which may 
be blown down by tempest. He may take to his own 
use those which have fallen down from decay or old 
age. (d) “ Quid fructuarius fundi ex sylva quae in 
eo fundo esset percipere possit, quaeritur ? Interest an 
sylva caedua sit; an non caedua, puta, pascua.

(o) Ersk. ib. 
(c) Ib. 1. 9.

0b) Dig. lib. 7, tit. 1,1. 7, § l
(d) Voet, lib. 7» tit. 1, n. 22.
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“ Silva ccedua est, (ut quidam putant) quae in hoc: 
habetur ut caederetur. Servius earn esse, quae succisa, 
rursus ex stirpibus, aut radicibus renascitur.” (a)

“ Pascua silva est, quae pastui pecudum destinata 
est.” (b)

“ Quod ex silva caedua caeditur, in fructu est.
“ Hinc Alfenus : cum fundum qui vendiderat, et 

omnem fructum receperat, et arundinem caeduam, et 
silvam in fructum esse, respondit.” (c)

“ Igitur caesae arundinis vel pali compendium, si in 
eo quoque fundi vectigal esse consuevit, ad fructuarium 
pertinet.” (d)

“ Nam et Trebatius scribit; silvam caeduam, et 
arundinetum, posse fructuarium caedere, sicut pater
familias caedebat; et vendere, licet paterfamilias non 
solebat vendere, sed ipse uti. Ad modum enim refer
endum est, non ad qualitatem utendi.” (e)

“ Quatenus autem ex silva caedua fructuarius caedere 
potest; et quid in non caedua ei permittitur? Dicen- 
dum est, ex silva caedua pedamenta et ramos ex arbore 
usufructuarium sumpturum ; ex non caedua, in vineam 
sumpturum, dum ne fundum deteriorem faciat.” (f)

“ De utraque autem accipe; sed si grandes arbores 
essent, non posse eas caedere.” (g)

“ Plane arboribus evulsis, vel vi ventorum dejectis; 
usque ad usum suum et villae, posse usufructuarium 
ferre Labeo ait: nec materia eum pro ligno usurum, 
si habeat, unde utatur ligno. Quam sententiam puto 
veram: alioquin, et si totus ager hunc casum passus 
sit, omnes arbores auferret fructuarius. Materiam 
tamen ipsum succidere, quantum ad villae refectionem, 
putat posse ; quemadmodum calcem (inquit) coquere

(а) Dig. lib. 50, tit. 16,1. 30. Pothier, ad Pand. lib. 7, tit. 1, art. 2.
(б) Dig. ib. § 5.
(c) Dig. lib. 18, tit. 1,1. 40, § 4.
(d) Dig. lib. 7, tit. 1,1.59, $ 2. (<?) Ib. 1. 9, § T•
(/) Ib. 1. 10. (g) Ib. 1.11. Pothier, ib.
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vel arenam fodere, aliudve quid jedificio necessarium 
sumere.” (a)

Natural fruits are considered to be acquired from the 
moment when there is a real perception of them. All 
fruits, therefore, which are hanging on the trees at the 
time of the commencement of the usufruct belong to the 
usufructuary, to the exclusion of the proprietor of the 
estate; and those which are hanging on the trees at 
the termination of the usufruct belong to the proprietor, 
to the exclusion of the usufructuary and his represent
atives. “ Si pendentes fructus jam maturos reliquisset 
testator, fructuarius eos feret, si, die legati cedente, 
adhuc pendentes deprehendisset; nam et stantes fructus 
ad fructuarium pertinent.” (b)

The Code Civil thus declares the respective rights of 
the usufructuary and proprietor: “ Les fruits naturels 
et industriels, pendans par branches ou par racines au 
moment ou l’usufruit est ouvert, appartiennent a l’usu- 
fruitier.

“ Ceux qui sont dans le meme etat au moment ou 
finit l’usufruit appartiennent au proprietaire, sans re- 
compence de part ni d’autre des labours et des semences, 
mais aussi sans prejudice de la portion des fruits qui 
pourrait etre acquise au colon partiaire, s’il en existait 
ou au commencement ou a la cessation de l’usu- 
fruit.” (c)

The Code Civil gives to the usufructuary the natural 
and industrial fruits hanging by branches or by roots, 
at the moment when the usufruct opens, and those which 
are in that state at the moment when it ends, to the 
owner, without recompence on either side for labour or 
seeds, but without prejudice to so much of the fruits as 
may have been acquired by the colon partiaire, if there

(a) Dig. lib. 7, tit. 1, 1.12. Pothier, ad Pand. lib. 7, tit. 1, § 1, art. 2, 
n. 7, p. 96.

(b) Dig. lib. 7, tit. 1,1. 27, and 1.13, and Dig. lib. 33, tit. 1, 1. 8. Inst,
lib. 2, tit. 1, § 36. (e) Art. 585.

&
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was one, at the commencement or at the determination 
of the usufruct, (a)

When there are coppices, the usufructuary must ob
serve the order and quantity of the falls, conformably to 
the management and constant usage of the owners; and 
the usufructuary, or his heir, is not entitled to any in
demnity for the ordinary falls, either of coppices or 
saplings, or high timber trees, which he may not have 
made during his enjoyment.

Trees may be taken from part of the usufruct, pro
vided the usufructuary follows the custom of the property 
in planting others in their stead. (b)

He derives the profit, conforming always to the times 
and the customs of former proprietors of such part of 
the timber trees as have been put into regular falls, 
whether such falls take place periodically upon a certain 
extent of land, or consist of a, certain quantity of trees 
taken indifferently over every part of the estate, (c)

In no other case can the usufructuary touch timber. 
He may for those repairs to which he is bound, make 
use of trees torn up or broken by accident, and he may 
even for this purpose fell trees, if It be necessary, but 
he must, however, make it fully appear to the owner 
that such necessity existed. (d)

He may cut from the woods props for vines, and take 
from the trees their annual or periodical products, con
forming himself strictly to the usage of the country, or 
the custom of the owners, (e)

Such fruit trees as die, or are torn up or broken by 
accident, belong to the usufructuary, subject to the 
charge of replacing them by others, (jf)

The liferenter, by the law of Scotland, is entitled to 
all the fruits of the subject of the liferent, both natural 
and civil. (g)

(a) Art. 585. (6) Art. 590.
(d) Art. 592. (e) Art. 593.
(jr) Ersk. b. 2, tit. 9, § 40.

(c) Art. 591. 
(/) Art. 594.
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That species of growing timber which does not shoot 
up from the root after cutting, ex. gr. firs, is considered 
part of the lands, and not a fruit, and so cannot be taken 
by him. Even a copse wood, when it is not divided 
into hags, but has been usually cut at once, at the dis
tance perhaps of twenty or twenty-five years, cannot be 
cut by the liferenter, although ft should arrive at the 
proper maturity during the liferent. Such wood does 
not appear to have been intended for yearly profit; and 
it is only that which yields constant yearly profit that 
is the subject of a liferent, (a) When however it has 
been divided into different hags, one of which has been 
annually cut by the proprietor, the liferenter may con
tinue the course of the former yearly cuttings; because 
these are understood to be the constant annual fruits 
which the proprietor intended the subject should yield. 
A liferenter has also right to the windfalls, and to the 
underwood; and according to the earlier decisions, he 
was entitled to cut as much of the growing timber as 
was necessary to uphold the liferented houses. (b) But 
subsequently that privilege was denied to a liferenter 
where the right did not expressly bear cum sylvis. (c) 
But according to the present practice, a liferenter infeft 
cum sylvis, though he cannot dispose of any of the timber 
for sale, may use it for keeping in tenantable condition 
the houses standing on the liferented lands. (d)

Liferenters by reservation, it seems, have no stronger 
right than simple liferenters, as to woods, minerals, and 
quarries; since all life-renters must, by the common 
nature of the right, use the subject liferented salvd sub-

(a) Fac. Coll. Feb. 24th, 1789, Gray, Diet. p. 8250. Lang. Dec. 21st, 
1752, Diet. p. 8246, and Elchies v. Liferenter, No. 6,1 Bell’s Comm. 48.

(b) Fount. July 16th, 1680, Stanfield, Diet. p. 8244, cited in folio Diet. 1. 
p. 548.

(c) Fount. July 3rd, 1696, Lady Borthwick, Diet. p. 8245.
(d) Erskine’s Inst. b. 2, tit. 9, § 40, et seq. Lang. Dec. 21, 1752, Diet, 

p. 8246.
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stantid. Yet it has been decided (a) that a liferenter 
by reservation might cut woods, though not divided into 
hags, if they had come to a proper maturity since the 
commencement of the liferent, according to the com
mon usage of that part of the country where the woods 
were standing.

The usufructuary is entitled to work mines and quar
ries, provided he does so without injury to the farm. 
Stones or minerals which had been dug or separated 
from the soil, although remaining on the land, belonged 
to the proprietor, and the usufructuary was entitled to 
those only which were subsequently dug by him. He 
was at liberty to make use of stones on the property for 
the necessary repairs of buildings, &c. “ Fundi nihil
est, nisi quod terra se tenet.” (b) “ Sed si lapidicinas
habeat et lapidem caedere velit, vel cretifodinas habeat 
vel arenas, omnibus his usurum Sabinus ait, quasi bonum 
patremfamilias. Quam sententiam puto veram.

“ Sed si haec metalla post usumfructum legatum sint 
inventa, cum totius agri relinquatur ususfructus, non 
partium : contineantur legato.” (c)

The Code Civil permits him to enjoy, in the same 
manner as the owner, mines and quarries which are 
working at the time of the opening of the usufruct; but 
as to workings which the law does not allow without a 
grant from the crown, he cannot enjoy them until he 
has first obtained its permission.

He has no right to mines and quarries not yet opened, 
nor to turbaries, the digging of which has not yet com
menced, nor to treasure which may be discovered during 
the continuance of the usufruct. (d)

By the law of Scotland, the liferenter is not entitled 
to coal, freestone, limestone, minerals, &c., for they are

(a) Clerk, Home, 73, Ferguson, July 26th, 1737, Diet. p. 8254. 
(ft) Dig. lib. 19, tit. 1,1. 17.
(c) Dig. lib. 7, tit. 1,1. 9, § 2, 3. . (d) Art. 598.
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partes soli. Even although a colliery has been opened 
by the proprietor previously to the commencement of 
the liferent, the liferenter cannot continue it without an 
express right, (a)

The same decision was given as to stone and lime 
quarries, (ft) except so far as they may be required for 
the use of the liferented lands, (c) The fiar is entitled 
to enter the liferented lands, and work such quarries; 
“ reserving always what may be necessary for the supply 
of the said lands.” (d)

Although the privilege of coal should be expressed, 
the liferenter cannot exceed the measure formerly ac
customed to be taken by the proprietor, either as to the 
number of colliers, or quantity of coal to be brought up 
from the pit or shaft.

He is also entitled, under all these systems of juris
prudence, to the usufruct of the accessions or augment
ations which the property has received, as when a farm 
is enlarged by alluvion. But if a separate island were 
formed detached from the estate, he would have no claim 
to the usufruct of it. (e)

In civil fruits a distinction was made between those 
derived from subjects which are daily affording profit, as 
the hire of a house, &c., the interest of money, and the 
like, and those which were derived from subjects which 
made returns only at stated periods, and which might 
be considered as representing those returns. The for
mer are regarded as payable de die in diem, and the usu
fructuary was entitled to the rent up to the time when 
the usufruct was at an end. But when they are of the 
latter description, and the fruits had been actually ga-

(a) Stair, July 13th, 1677, Lady Preston, Diet. p. 8242. June 1727, Heirs 
of Rosebum, (not reported.) Ersk. b. 2, tit. 9, § 40, et seq.

(b) Swinton, Feb. 1st, 1814, Fac. Coll.
(c) Duke of Roxburghe, Jan. 19th, 1816. Ersk. ib.
(d) 1 Bell’s Comm. 481. Waddell, Jan. 21st, 1812, Fac. Coll.
(e) Dig. lib. 7, tit. 1,1. 9, § 4. Voet, lib. 7, tit. 1, n. 23. Code Civil, 

art. 596.
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thered by the tenant, the usufructuary was entitled to 
the rent, although the usufruct may have ceased befoie 
the arrival of the day of payment: “ Defuncta fructu- 
aria mense Decembri, jam omnibus fructibus, qui in his 
agris nascuntur, mense Octobri per colonos sublatis: 
qusesitum est, utrum pensio hseredi fructuariae solvi de
beret, quamvis fructuaria ante Kalendas Martias, quibiis 
pensiones inferri debeant, decesserit; an dividi debeat 
inter haeredem fructuariae, et rempublicam, cui proprietas 
legata est ? Respondi rempublicam quidem cum colono 
nullam actionem habere : fructuariae vero haeredem sua 
die, secundum ea, quae proponerentur, integram pen- 
sionem percepturum.” (a)

It appears to have been a question with jurists whe
ther, in the case of a life annuity being the subject of 
an usufruct, the usufructuary was entitled to the whole 
annuity, or whether a part of it ought not to be reserved 
as principal, and belong to the owner when the usufruct 
ended. It has been decided that the whole annuity be
longed to the usufructuary. (b)

Civil fruits are deemed by the Code Civil to be ac
quired day by day, and belong to the usufructuary in 
proportion to the duration of his usufruct. (c)

This rule applies to the rents of farms upon lease in 
the same way as to the rents of houses and other civil 
fruits, (c)

The usufruct of an annuity gives to the usufructuary 
during the continuance of his usufruct the right of per
ception of the arrears without being holden to any resti
tution. (d.)

By the law of Scotland that part of the rents to which 
the liferenter had a proper right before his death belongs

(a) Dig. lib. 7, tit. 1,1. 58.
(b) Coren, obs. 7. Wesel, in Comment. Novell. Decis. Ultraj. Van 

Leeuwen, Cens. For. p. 1, lib. 2, c. 15, n. 4. Vinn. ad Inst. lib. 2, tit. 4, 
n. 2. Voet, lib. 7, tit. 1, n. 25. Code Civil, art. 588.

(c) Art. 586. {d) Art. 588.
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to his executors: the remainder, as it had never been 
in bonis of the deceased, is accounted part of the lands, 
andl belongs to the fiar. Custom has established two 
terms in the year, as the periods from which the rents 
of that year are to be accounted in bonis of the liferenter, 
the one half at Whitsunday, when the corns are pre
sumed to be fully sown, and the other half at Martinmas, 
when they are reaped. If the liferenter survive Whit
sunday he has a right constituted to himself, and there
fore descendible to his executors, in the half of the rent 
payable for that year, for that half was due before his 
death ; the other half, the term of which was only 
current at his death, and which for that reason had not 
become his property, falls to the fiar. If he survive the 
term of Martinmas his executors are, on the same prin
ciple, entitled to the whole of that year’s rent. These 
legal terms of the payment of rent afford the rule for 
determining in such cases, notwithstanding the conven
tional period for payment should be made later than the 
legal. The liferenter therefore who survives Martinmas 
transmits to his executors the whole rent of that year, 
although part of it could not have been demanded from 
the tenant until after the liferenter’s death, since the 
wh ole of it was due in the consideration of law while he 
was yet alive, and the delay of payment, which was an 
indulgence to the tenant, cannot prejudice the right of 
the executors, (a) This rule holds in grass, as well as in 
corn farms, (b)

But it applies only to lands let to tenants, for if the 
liferenter was in the natural possession, and had before

(a) Gosf. July 24, 1668, Carnegie, Diet. p. 15,887.
{b) Feb. 1727, Sir W. Johnston, Diet. p. 15,913, and App. 2, voce Term. 

Legal and Conventional, stated in folio Diet. 2, p. 453. Home, 165, Prin
gle, June 4,1741, Diet. p. 5419 and 15,907. Kilk. Murray Kynnynmound, 
Nov. 6th, 1739, Diet. p. 15,906. M. of Queensbury, Feb. 18th, 1814, 
Fac. Coll, and 2 Bell’s Com. 8. Swinton, June 20th, 1809, Fac. Coll. 
2 Bell’s Com. 6. Bell on Leases, 378. Binney, Jan. 28th, 1820, Fac. Coll. 
Guthrie, July 20th and 25th, 1671, Diet. p. 15,890 and 15,892.
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his death tilled and sowed the ground, his executors are 
entitled to the whole crop, free from the payment of any 
rent to the fiar, because the right of the crop belongs to 
him who bestows the seed and industry. Messis se- 
mentem scquitur, (a) whether the liferenter died before 
or after Whitsunday. (b) But the liferenter’s executors 
have no right to the natural grass after his death, for 
that is a fruit which requires no yearly seed or in
dustry (c)

It seems that the duration of the liferent of fishings, 
collieries, salt works, and such other subjects, the profits 
whereof arise from continual daily labour, is not go
verned by any legal terms, but must be computed de die 
in diem.

In the liferent of a sum of money, due on a personal 
bond, the liferenter’s executors are entitled to the ar
rears of interest due on the capital down to the day of 
the liferenter’s death, and the whole interest arising 
from the bond after that day falls to the fiar without re
gard to any terms, because the interest of money is due 
de die in diem, and by the usual style of bonds is made 
payable not only yearly and termly, but continually. 
But in the case of an heritable bond, or of a liferent an
nuity of money secured upon land, the same rules are 
observed as in a proper liferent of lands, where the dif
ferent interests of heir and executor, and of the liferenter 
and fiar, are fixed according to the legal terms of land 
rent, Whitsunday and Martinmas. (d)

The same rule is observed if it be an annuity of grain, 
although payable between Christmas and Candlemas, (e)

(a) Durie, Dec. 14, 1621, Macmath, Diet. p. 15,877-
(b) Stair, July 25, 1671, Guthrie, Diet. p. 15,891. Falc. 29, and Kilk. 

Cockburn, Nov. 9, 1748, Diet. p. 15,911. Fac. Coll. Mar. 8th, 1791, Duke of 
Gordon, Diet. p. 5444, Elchies v. Liferenter, No. 5.

(c) Ersk. b. 2, tit. 9, § 65, and note. Dec. 7th, 1744, Sinclair, Diet, 
p. 5421, Fac. Coll. v. 1, No. 49, and Karnes, Sel. Decis. No. 29- Lang, 
See. v. Duke of Douglas, Diet. p. 8246.

(d) Home, 81, Carruthers, Jan. 11, 1738, Diet. p. 5413.
(e) Jan. 12, 1681, Trotter, Diet. p. 15,899 and 2375.
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and although the annuity be constituted by a moveable 
bond, having no relation to land, inasmuch as the sub
ject of the annuity is the product of land, (a)

It was decided by the House of Lords on appeal, that a 
liferenter of bank stock was not entitled to the principal, 
but only to the interest of an extraordinary bonus de
clared by the bank from its accumulated profits. (6) 

Besides the perception of the fruits, he has the power 
of pledging, selling, giving, or hiring the usufruct, hut 
whatever disposition he makes of it must of course cease 
when the usufruct ceases.

All remedies are competent to him against the owner 
as well as third persons for the recovery and preservation 
of the possession, and the removal of nuisances to or ob
structions of his enjoyment of the usufruct. The pro
prietor is bound to produce his title to the estate, if it * 
become necessary for the usufructuary to assert his title 
to the usufruct.

The Code Civil confers similar powers on the usufruc
tuary: “L’usufruitier peut jouir par lui-meme, donner a 
ferme a un autre, ou memevendre ou ceder son droit a titre 
gratuit. S’il donne a ferme, il doit se conformer, pour 
les epoques ou les baux doivent etre renouveles, et pour 
leur duree, aux regies etablies pour le mari a l’egard 
des biens de la femme, au titre du contrat de mariage et 
des droits respectifs des epoux.” (c)

Amongst the immoveables which are capable of being 
mortgaged, it mentions the usufruct, (immobiliers) : 
“l’usufruit des memes biens et accessoires pendant le 
temps de sa duree.” (d)

He has similar rights under the law of Scotland. (e)

(a) Fount. Feb. 14th, 1684, Baillie, Diet. p. 15,900. Fac. Coll. June 
19th, 1789, Earl of Dalhousie, Diet. p. 15,915.

(b) Fac. Coll. Dec. 1st, 1801, Erskine, b. 2, tit. 0, § 56 and 61, Rollo, 
July 27th, 1803.

(c) Art. 595. (d) Art. 2118.
(e) Erskine, ib. .

VOL. III. L
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The usufructuary is bound, before he enters into pos
session, to make an inventory of all the property, in 
order that there may be no uncertainty respecting that 
which is to be returned when the usufruct ceases, (a)

The Code Civil contains a similar regulation. (b)
But a testator giving the usufruct might, it seems, 

dispense with the inventory.
The usufructuary was also bound to give security to use 

the property boni viri arbitratu, et cum, usiisfructus ad eum 
pertinere desinit, restiturum quod inde exstabit. (c) That 
security consists of sureties. If he be not of ability to 
procure them, a discretion was vested in the court, ac
cording to the circumstances, of taking the best security, 
either by mortgage or sequestration, or by permitting 
the proprietor to have the possession of the estate, and re
ceive and pay over the rents and profits to the usu
fructuary. (d)

In donations, if the donor reserved the usufruct to 
himself, he was not bound to give the security, (e)

The Code Civil has adopted these rules : “ II donne 
caution de jouir en bon pere de famille, s’il n’en est dis
pense par l’acte constitutif de l’usufruit; cependant les 
peres et meres ayant l’usufruit legal du bien de leurs en- 
fans, le vendeur ou le donateur, sous reserve d’usufruit, 
ne sont pas tenus de donner caution.” (f)

' “ Si l’usufruitier ne trouve pas de caution, les immeu- 
bles sont donnes a ferme ou mis en sequestre ; les 
sommes comprises dans l’usufruit sont placees, les den- 
rees sont vendues, et le prix en provenant est pareille- 
ment place; les interets de ces sommes et les prix des 
fermes appartiennent dans ce cas a l’usufruitier.” (g)

(a) Dig. lib. 7, tit. 9,1.1, § 3, 4. Sande’s Decis. Fris. lib. 5, tit. 3, def. 4. 
Neostad, Cur. Holl. decis. 20, and Sup. Cur. decis. 91. Gaill, lib. 2, 
obs. 144, n. ult. and 145, n. 10, 11. Fab. Cod. lib. 6, tit. 25, def. 25. 
Someren, de Jure Nov. c. 7, n. 1. Voet, lib. 7, tit 9, n. 2.

(5) Art. 600. (c) Dig. lib. 7, tit. 9,1. 1.
(d) Vide ref. note (a). (e) Voet, ib. n. 6.
(/) Art. 601. (g) Art. 602.
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“ A defaut d’une caution de la part de usufruitier, le 
proprietaire peut exiger que les meubles qui deperissent 
par l’usage soient vendus, pour le prix en etre place 
comme celui des denrees ; et alors l’usufruitier jouit de 
l’interet pendant son usufruit cependant l’usufruitier 
pourra demander, et les juges pourront ordonner suivant 
les circonstances, qu’une partie des meubles necessaires 
pour son usage lui soit delaissee, sous sa simple caution 
juratoire, et a la charge de les representer a l’extinction 
de l’usufruit. (a)

By the law of Scotland also, sheriffs and other judges 
are required, at the suit of the persons interested, to 
take security from liferenters and conjunct fiars for pre
serving the buildings, woods, parks, and other subjects 
liferented by them without destruction or waste, (b) and 
if they refuse to give it, the judge (c) is directed to 
charge them to give it, under the penalty of being ex
cluded from the yearly profits of the subject in liferent 
until the security be given. (d)

The obligations incurred by the usufructuary are 
comprised in the rule that he is bound to occupy and 
enjoy the subjects of the usufruct, arbitratu boni viri, or 
en bon pbre defamille. “ Causam proprietatis deteriorem 
facere non debet: meliorem facere potest.” (e)

He is not permitted to change the purpose to which 
the property was previously accustomed to be applied, as 
to convert a dwelling-house into an hotel, or make two 
rooms of one, or convert one into two rooms : “ Exco- 
lere enim quod invenit potest, qualitate sedium non im- 
mutata.” (f)

He cannot even complete a building commenced by 
the proprietor: “Usufructuariusnovumrivumparietihus 
non potest imponere. Edificium inchoatum, fructuarium

(a) Art. 603. (b) Act 1491, c. 25.
(c) Act 1535, c. 15, § 59. (d) Erskine, b. 2, tit. 9, § 59.
(e) Dig. lib. 7> tit. 1,1. 13, § 4, and 1. 65. 
if) Dig. ib. 1. 13, § 7-

t 2
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consummare non posse, placet; etiamsi eo loco aliter uti 
non possit, sed nec ejus quidem usumfructum esse : nisi 
in constituendo vel legando usufructu hoc specialiter ad- 
jectum sit, ut utrumque ei liceat.” (a)

He can neither enlarge nor lessen the property, under 
the pretext of improving it, and he can claim no indem
nity for any improvements or additions he has made, 
although they have increased its value. (b)

He cannot destroy an edifice which he may have 
erected, in order to remove the materials, and restore 
things to their former state, but he may remove fixtures 
or ornaments.

Under the Code Civil the usufructuary cannot, on the 
determination of his usufruct, claim any remuneration 
for the improvements which he alleges himself to have 
made, although the value of the property may have been 
augmented by them.

Nevertheless he or his heirs may take away glasses, 
pictures, and other ornaments which he may have put 
up, subject to the charge of restoring the places to their 
original state, (c)

He is bound to sustain all the expences, not only of 
management, but of ordinary and necessary repairs. 
The civil law uses the terms modica refectio to distin
guish those repairs which are to be made by him 
from those which are to be borne by the proprietor:

Quoniam igitur omnis fructus rei ad eum pertinet, 
reficere quoque eum aedes per arbitrum cogi, Celsus 
scribit. Hactenus tamen, ut sarta tecta habeat, si 
qua tamen vetustate corruissent, neutrum cogi reficere ; 
sed si haeres refecerit, passurum fructuarium uti. Unde 
Celsus de modo sarta tecta habendi quaerit, si quae vetus
tate corruerunt, reficere non cogitur, modica igitur re
fectio ad eum pertineat.” (d)

(b) Dig. ib. 1. 13.
(cO Dig. lib. 7, tit. 1,1. 7, § 2.

(a) Dig. lib. 7, tit. 1,1. 61. 
(c) Art. 599.
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These texts also establish his right to be reimbursed 
those repairs which exceed modica refectio.

The Code Civil admits a similar distinction in respect 
of the repairs for which he is liable.

The usufructuary is bound only to repairs of uphold
ing, but the owner must bear the charge of main repairs, 
unless the latter are occasioned by the default of the 
usufructuary in not making those repairs which he is 
bound to make, in that case the latter is liable for 
them, (a)

Main repairs are the repairs of main walls and vaults, 
and the replacement of main timbers and entire cover
ings, and the repairs of banks and walls of support and 
inclosures throughout.

All others are repairs of upholding. (b)
The usufructuary is not bound to rebuild what has 

fallen from age or been destroyed by accident. (o)
The liferenter of houses, after having entered into the 

possession, is, as a liferenter of lands, obliged by the 
law of Scotland to preserve the subject in as good con
dition as he received it, and to disburse the expense ne
cessary for repairing it. But if, in the course of the 
liferent, the house become quite unfit for habitation by 
the waste of time, he cannot be compelled to make any 
disbursements towards its reparation. (d) Yet if he 
choose to repair it by the warrant of the proper judge, 
the fiar must, at the termination of the liferent, pay to 
the liferenter’s executors the expence of reparation, if it 
do not exceed the value of the subject, (e)

By a statute 1594, c. 226, it is enacted, “ that where 
a house within a borough, subject to a liferent, falls into 
decay, the fiar may, at any time while the right subsists, 
apply to the magistrates for taking cognition of the state 
of the house by an inquest, and for requiring the life-

(a) Art. 605. (b) Art. 606.
(c) Art. 60/. (c?) Ersk. b. 2, tit. 9, $ 60.
(e) Fac. Coll. 148, Scot v. Forbes, March 5th, 1755, Diet. p. 8278.
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renter to repair it, and if he refuse, the fiar is authorized 
to enter into the possession upon giving security to pay 
to the liferenter, during his right, the rent which might 
reasonably have been expected for a lease of the subject 
as it stood at the time of the cognition.

When the subject of the usufruct consists of cattle, the 
usufructuary is entitled to the increase as fruits, but he 
is bound by means of that increase to supply the place 
of such of them as have died or become useless.

“ In pecudum etiam fructu fetus est, sicut lac et pilus 
et lana. Itaque agni et haedi et vituli, statim pleno jure 
sunt bonae fidei possessoris fructuarii.” (a)

“ Fetus pecorum Sabinus et Cassius opinati sunt ad 
fructuarium pertinere.” (b)

“ Plane si gregis vel armenti sit ususfructus legatus : 
debebit ex agnatis gregem supplere; id est, in locum 
capitum defunctorum.” (c)

“Vel inutilium, alia submittere : ut post substituta, 
fiant propria fructuarii; ne lucro ea res cedat domino. 
Et sicut substituta statim domini fiunt; ita priora quo- 
que, ex natura fructus desinunt ejus esse. Nam alioquin 
quod nascitur, fructuarii est; et earn substituit, desinit 
ejus esse.” (d)

“ Secundum quae, si decesserit fetus ; periculum erit 
fructuarii, non proprietarii, et necesse habebit alios fetus 
submittere.

“ Illud quaeritur : item si forte eo tempore quo fetus 
editi sunt, nihil fuit quod submitti deberet ? Nunc et 
post editionem, utrum ex his, quae edentur, submittere 
debebit, an ex his quae edita, videndum est? Puto 
autem verius; ea quae pleno grege edita sunt, ad fructu
arium pertinere ; sed posteriorem gregis casum nocere 
debere fructuario.” (e)

(a) Dig. lib. 22, tit. ], 1. 28. 
(c) Ib. § 2.
(e) Ib. 1. 70, § 4.

(.b) Ib. lib. 7, tit. 1,1. 68, $ 1. 
(d) Ib. 1. 70, § 2.
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“ Sed quod dicitur debere eum submittere, toties 
verum est quoties gregis vel armenti vel equitii, id est, 
universitatis, ususfructus legatus est. Cseterum si singu- 
lorum capitum, nihil supplebit.” (a)

There is a species of property in the island of Jamaica 
which, when it is granted for life, affords occasion for 
the application of these principles. A breeding penn 
consists of the lands and cattle and stock on it. Its annual 
profits are the droppings and increase of the cattle, and 
the sale of such of those droppings as arrive at the proper 
age to be sold. If the tenancy for life endure for a 
very long period, there will remain none of the original 
stock on the penn at the time the estate for life com
menced. If all the increase were to be considered the 
property of the tenant for life, the reversioner would re
ceive only the land, and certainly not the species of 
property which was the subject of the estate for life. 
Such a case occurred some years since in Jamaica. The 
decree pronounced by the chancellor of that colony 
treated such increase as the property of the personal 
representatives of the tenant for life, although it was in
sisted that he was bound to keep up the original stock 
so far as he was enabled to do so by means of the in
crease. The decree was the subject of appeal to the 
Privy Council, and was reversed. The lords of appeal 
directed that a reference should be made to a master of 
the court below to ascertain and report on the nature of 
a breeding penn, and of the means by which its annual 
profits were made. The suit was subsequently com
promised. (Jb)

The Code Civil lays down the following rules : “ Si 
l’usufruit n’est etabli que sur un animal qui vient a

(o) Dig. lib. 7, tit. 1,1. 70, § 3.
(b) Rankin v. Anderson, Decree in Jamaica, Sept. 20th, 1809, reversed 

on appeal.
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perir sans la faute de l’usufruitier, celui-ci n’est pas tenu 
d’en rendre un autre, ni d’en payer l’estimation.” (a)

“Si le troupeau sur lequel un usufruit a ete etabli 
perit entierement par accident ou par maladie, et sans 
la faute de l’usufruitier, celui-ci n’est tenu envers le pro- 
prietaire que de lui rendre compte des cuirs ou de leur 
valeur.” (b)

He sustains all the public taxes to which the property 
may be considered subject in respect of its fruits, as the 
annual taxes for roads, bridges, and canals.

The usufructuary is bound during his enjoyment to all 
the annual charges of the inheritance, such as contri
butions and others, which by custom are deemed charges 
upon the fruits, (c)

Extraordinary burthens, as the consequences of an 
hostile army laying waste the country, the irruption of 
the sea, and the consequent erection of a dam, although 
defrayed by the usufructuary, are to be reimbursed to 
him by the proprietor. Burthens or taxes, which affect 
the whole inheritance, are borne by the proprietor, and 
such of them as the usufructuary may have been com
pelled to pay are to be repaid to him. (d)

In respect of charges which may be imposed upon the 
ownership during the continuance of the usufruct, the 
Code Civil prescribes the following contribution by the 
usufructuary and the owner.

The owner is obliged to pay them, and the usu
fructuary must account to him for the interest.

If they are advanced by the usufructuary, he will 
recover his capital at the end of the usufruct. (e)

(a) Art. 615. (6) Art. 616.
(c) Art. 608.
(d) Sande, Decis. Fris. lib. 5, tit. 3, def. 1. Gaill, lib. 2, obs. 146, n. 3. 

Peckius, de Testam. Conjug. lib. 5, c. 24, n. 6. Someren, de Jure No- 
vercar. c. 8, n. 4. Respon. Jur. Holl. part 1, cons. 57, quaest. 4, et part 2, 
cons. 61. Voet, lib. 7, tit. 1, n. 40. Wesel, de Conn. Soc. Tr. 2, c. 3, n. 94, 95.

(e) Art. 609-
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A legacy given by a testator of an annuity or ali-' 
mentary pension, is to be paid par le legataire universel 
of the entire usufruct, and by the legatee of the usu
fruct, a titre universel, in proportion to his enjoyment, 
without having any right to be refunded the same, (a)

The usufructuary a titre particulier is not bound to 
pay the debts for which the property is mortgaged, and 
if he be compelled to pay them, he has his remedy 
against the owner, (b)

An usufructuary on universel or a titre universel must 
contribute with the owner to the payment of debts in 
the following manner:—The value of the property 
subject to the usufruct is to be estimated, and then the 
contribution to the debts is to be fixed according to their 
value.

If the usufructuary will advance the sum which the 
property ought to contribute, the capital shall be re
stored to him at the end of the usufruct without any 
interest.

If the usufructuary be unwilling to make such advance, 
the owner has the choice either of paying the sum, and 
in such case the usufructuary must account to him for 
the interest during his usufruct, or of selling a suffi
cient part of the property charged with the usufruct 
to meet the same, (c)

Liferenters, by the law of Scotland, must also bear 
the burdens attending the subject liferented; as taxa
tions, duties payable to the superior, ministers’ stipends, 
and the other yearly payments chargeable on the lands, 
which may fall due during the liferent, (d)

A liferenter is also burdened with the maintenance of 
the heir when he has no other fund of subsistence, (e)

(a) Art. 610. (b) Art. 611. (c) Art. 612.
(d) Fac. Coll. Nixon, Feb. 18th, 1806, Diet. v. Liferenter, App. No. 2. 

Rollo, supr. note, p. 145.
(e) Stair, Feb. 13th, 1662, Birnie, Diet. 392.
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Heirs, though of perfect age, are, by the present prac
tice, entitled to this claim, if they have no other way of 
earning their bread; and the bare name of an employ
ment, which brings the heir little or nothing, is no good 
defence against it. (a) Though part of the liferented 
lands should be either evicted from the liferentrix, or 
voluntarily given up by her; yet if what remains be 
more than necessary for her own subsistence, she must 
contribute to the heir’s alimony, in proportion to that 
share which she still retains, (b) But if her liferent 
should be reduced so low, that it affords her bare sus
tenance, no part of that necessary pittance ought to be 
transferred from her whose right is onerous, to one whose 
only title to any part of it arises from favour. The 
bare right of apparency founds this action against the 
liferenter; (c) but he is not entitled to alimony, either 
after he has renounced the succession, (d) or after he 
has sold the estate; (e) because by the renunciation or 
alienation he loses the character of heir, in which cha
racter alone he can claim it.

This burden of maintaining the heir is personal to 
the liferenter, and cannot be thrown on his creditors 
who come in his place, by adjudging the right of life
rent ; (j) for as the heir would have had no claim to 
alimony from his own creditors, if the estate had been 
carried off by them after the liferenter’s death, he ought 
to be still less entitled to it from the creditors of the 
liferenter.

One who enjoys an estate under a strict entail, is 
bound as a liferenter, to maintain the next heir : and he

(a) Forbes, July 25th, 1705, Ayton, Diet. p. 390.
(i) Bruce, 115, Cunningham, July 12th, 1715, Diet. p. 405.
(c) Durie, Feb. 12th, 1635, Hepburn, Diet. p. 381.
(d) Forbes, Jan. 16th, 1712, Lyon, Diet. p. 383.
(e) Fount. Jan. 27th, 1700, Sandiland, Diet. p. 385.
(/) 1737, Cr. of Blair, not reported, Ersk. b. 2, tit. 9, § 63.
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cannot relieve himself from that obligation by offering to 
receive the heir into his own family, as parents may do 
when they are only bound ex jure naturae ; for all per
sons entitled to alimony, either by statute or contract, 
have a right, at least if they be of perfect age, to main
tain themselves where they judge most convenient, (a)

The obligations of the proprietary may be collected 
from the single maxim: “ Proprietatis dominus non 
debebit impedire fructuarium ita utentem, ne dete- 
riorem ejus conditionem faciat.” (b)

A similar maxim is adopted by the Code Civil. “ Le 
proprietaire ne peut, par son fait, dans quelque maniere 
que ce soit, unire aux droits de l’usufruitier.

“ De son cote, l’usufruitier ne peut, a la cessation de 
l’usufruit, reclamer aucune indemnite pour les amelio
rations qu’il pretendrait avoir faites, encore que le valeur 
de la chose en fut augmentee.

“II peut cependant, ou les heritiers, enlever les glaces, 
les tableaux, et les autres ornemens qu’il aurait fait 
placer, mais a la charge de retablir les lieux dans leur 
premier etat.” (c)

He cannot change nor impair the value of the subject 
without indemnifying the usufructuary. (d)

He cannot construct a building on the land, although 
it be vacant, nor impose a servitude to which the estate 
was not previously subject, nor release a servitude to 
which the estate in usufruct is entitled: “ Sed nec 
servitutem imponere fundo potest proprietarius, nec 
amittere servitutem.” (e)

But he may raise an adjacent house, although by 
doing so he renders the house in usufruct of less value, 
provided such elevation does not darken it: “Si is,

(а) Jan. 27th, 1736, Moncrief, Diet. p. 454, stated in folio Diet. 1, p. 34.
(б) Dig. lib. 7, tit. 1,1. 15, § 6, and ib. tit. 6,1. 2.
(e) Art. 599. (d) Dig. ib.
(e) Dig. ib. tit. 1,1. 15, § 7, and ib. tit. 6,1. 2.
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qui binas aedes habeat, aliarum usumfructum legaverit, 
posse haeredem, Marcellus scribit, alteras altius tol- 
lendo, obscurare luminibus: quoniam habitari potest, 
etiam obscuratis aedibus. Quod usque adeo temperan- 
dum est, ut non in totum aedes obseurentur, sed modi
cum lumen, quod habitantibus sufficit, habeant.” (a)

The proprietor may dispose of the property, either 
by mortgage or sale, without or against the consent of 
the usufructuary, but he cannot attach to any disposition 
of it such conditions as may prejudice the usufructuary’s 
enjoyment. (b)

The sale of a thing subject to an usufruct effects no 
change in the right of the usufructuary ; he continues in 
the enjoyment of his usufruct if he has not formally 
renounced it. (c)

These principles are adopted by the law of Scotland. 
A fiar cannot cut down trees in an avenue or park, be
cause he would thus deprive the liferenter of the pleasure 
which he derived from them, (d)

The usufruct terminates by the death of the usu
fructuary ,or by the effluxion of time, when it is granted 
for a period less than his life, or by the performance of 
the condition, when it is granted sub conditione.

By the civil law it terminated when the property be
came re-united with the usufruct, nemini res sua servit. 
But if, after the consolidation, the usufructuary ceased 
to be the proprietor, it was a question whether he would 
regain his usufruct, If the property of a farm were 
given to Titius, sub conditione, as the arrival of a ship 
from Asia, and he bequeathed the usufruct to Maevius 
absolutely, and Maevius, pendente conditione, acquired 
the dominium, and the vessel arrives from Asia, and Titius

(«) Dig. lib. 7, tit. 1,1. 30.
(b) Dig. lib. 7, tit. 4,1. 19. Gaill, lib. 2, obs. 155, n .4. Voet, lib. 7, 

tit. 1, n. 20.
(c) Code Civil, art. 621. 0d) Ersk. b. 2, tit. 9, § 56.
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takes the property, it was decided under the civil law 
that Maevius, who had lost the usufruct by the consoli
dation, could not recover it back, (a)

This strict rule has not been admitted by the law of 
Holland, nor by that of France. (b)

The usufructuary does not forfeit his usufruct by at
tempting to alienate the property, although a decision 
is reported to have been made by the court in Holland, 
and affirmed on appeal, by which the father, having the 
guardianship of his children, and an usufruct in their 
estate, mortgaged it. But it has been observed that this 
decision rests on the particular circumstance of the case, 
and is not sanctioned by any text of the civil law, or by 
any municipal law of Holland, (c)

It is stated by Voet that the usufruct was not forfeited, 
in consequence of the usufructuary enjoying it in a 
manner incompatible with the obligations he had in
curred. Brunneman and Faber are of a different 
opinion. (d)

The usufruct, by the Code Civil, may cease, in conse
quence of the abuses which the usufructuary may have 
committed during his enjoyment, either by doing in
jury to the property, or by letting it perish for want of 
necessary repairs. His creditors, for the preservation of 
their rights, may become parties in disputes, offer repa
ration for the injuries done, and warranty for the future. 

The judges may, according to the weight of circum-

(a) Dig. lib. 7, tit. 4,1. 17. ,
(b) Voet. lib. 7, tit. 4, n. 2. Hub. in Cod. tit. 2, n. 2. Brunneman, Dig. 

lib. 7, tit. 4, ad 1. 17. Groeneweg. ad lib. 7, tit. 4, 1.17. Pothier, Tr. du 
Douaire, n. 25. Molin. sur l’Ancienne Cout. de Paris, § 13, gloss. 5, n. 34 
and 35. Toullier, liv. 2, tit. 3, c. 1, n. 456.

(c) Groeneweg. ad Grotium Manuduct. ad Jurisprud. Holl. lib. 2, cap. 39, 
n. 25. Resp. Jur. Holl. part. 5, cons. 184, in fin. Van Leeuwen, Cens- 
For. part 1, lib. 2, c. 15, n. 25. Voet, lib. 7, tit. 4, n. 4.

(d) Voet, ib. n. 5. Berlichius, part 2, conclus. 50, n. 68. Christinaeus, ad 
Leg. Mechlin, tit. 19, art. 4, n. ult. et in addit. Ant- Faber, Cod. lib. 3, tit. 23, 
defin. 2. Vinnius, ad Instit. lib. 2, tit. 4, § 3. Brunneman, Cod. lib. 3, 
tit. 33,1. 4.
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stances, either pronounce the absolute extinction of the 
usufruct, or only order the re-entry of the owner into 
enjoyment, upon condition of paying annually to the 
usufructuary, or those to whom his right is transferred, 
a fixed sum, until the instant when the usufruct ought 
to cease, (a)

The usufruct is at an end when the subject of it is 
totally destroyed : “ Est enim ususfructus jus in corpore: 
quo sublato, et ipsum tolli necesse est.” (b)

If a part only of it be destroyed, the usufruct is re
tained in that which remains. “ Si cui insulae usus
fructus legatus est, quamdiu quaelibet portio ejus insulae 
remanet, totius soli usumfructum retinet.” (c)

But if a dwelling-house, being the only subject of the 
usufruct, were destroyed, the usufruct would not con
tinue in respect of the land on which it had stood : (d) 
“ Si aedes incendio consumptae fuerint, vel etiam terrae- 
motu, vel vitio suo corruerint: extingui usumfructum, 
et ne areae quidem usumfructum deberi.” (e)

It is also at an end if there has been an entire change 
of the form and substance of the subject of it, as the 
erection of a dwelling-house on a vacant land, that land 
being the only subject of the usufruct, a field formed 
out of that which was a lake, or a lake formed of that 
which was before a field. The change, however, may not 
extend to the whole, but only to a part of the subject, as 
when the usufruct is of a farm, and a villa on it has been 
destroyed, whether the villa was an accession to the farm 
or the farm an accession to the villa, the usufruct will 
be retained in the farm : “ JRei mutatione interire usum
fructum, placet. Yeluti ususfructus mihi asdium legatus 
est, aedes corruerunt, vel exustae sunt: sine dubio ex-

(а) Art. 618.
(б) Dig. lib. 7, tit. 1,1. 2. (c) Dig. ib. 1. 53.
(d) Inst. lib. 2, tit. 4.
(e) Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 39, n. 20, et seq. Voet, 

lib. 7, tit. 4, n. 8.
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tinguitur. An et areae ? Certissimum est, exustis aedibus 
nec areae, nec cementorum usumfructum deberi, et ita 
ait Julianus.” (a)

“ Fundi usufructu legato; si villa directa sit, usus
fructus non extinguitur (quia villa fundi accessio est) : 
non magis quam si arbores deciderint.” (b)

“ Sed et eo quoque solo in quo fuit villa, uti-frui 
potero.” (c)

“ Quid tamen si fundus villae fuit accessio ; videamus 
ne etiam fundi ususfructus extinguatur ? Et idem di- 
cendum est, ut non extinguatur.” (d)

By the Code Civil, the usufruct is at an end by the 
total loss of the subject in which it was constituted, (e) 

But if a part only of it be destroyed, the usufruct sub
sists upon the remainder, (f)

Where an usufruct is charged only upon a building, 
and such building is destroyed by fire or other accident, 
or falls from age, the usufructuary has not the right of 
enjoying either the soil or the materials.

If the usufruct was created over an estate of which 
such building formed a part, he would enjoy both the 
soil and materials, (g)

The usufruct is lost by non user ; it is subject to the 
prescription which applies to other real rights. (h)

By the Code Civil it is lost by non user for thirty 
years, (i) ,

By the law of Scotland it is subject to the prescription 
affecting other real rights.

It is not, however, affected by any alienation of or pre
scription acquired to the nuda proprietas. (j)

(a) Dig. lib. 7, tit. 4,1. 5, § 2. (6) lb. 1. 8.
(c) lb. 1.9. (d) lb. 1. 10.
(e) Art. 618. (/) Art. 623. (g) Art. 624.
(h) Cod. lib. 3, tit. 34, 1. penult, and lib. 6, tit. 46, 1. pen. Inst. lib. 2, 

tit. 4. Voet, lib. 7, tit. 4, n. 6. Grotius, Manud. ad Juris. Holl. lib. 2, 
c. 39, n. 26.

(i) Code Civil, art. 617.
(j) Dig. lib. 7, tit. 4,1. 17. Voet, ib. n. 14.
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The usufructuary may terminate his interest by re
nouncing it. (a)

The Code Civil, whilst it authorises the renunciation 
by the usufructuary, permits his creditors to cause such 
renunciation to be annulled, if it be made to their pre
judice. (b)

The renunciation or discharge granted by the life- 
renter, although it be not recorded in the register of 
reversions, will, by the law of Scotland, extinguish 
the usufruct, for as the infeftment of liferent cannot be 
transferred by any conveyance, his simple renunciation 
must exclude posterior assignees whose right is barely 
personal, (c)

It has never been doubted that all questions respect
ing the constitution of usufruct in immoveable property, 
the interest which the usufructuary acquires, its duration, 
his obligations, and those of the proprietor, are governed 
by the lex loci rei sites. The usufruct principalis sui na- 
turarn sequitur. P. Voet having laid down the rule that 
real servitudes were deemed immoveable, and subject to 
the law governing the immoveable by which the ser
vitude i3 due, applies that rule to the personal servitudes 
of usufruct, and use, and habitation; “Servitutes iti- 
dem personales ususfructus, usus et habitatio, eodem 
jure quo reales, et ad eundem fere affectum, censeri 
debent.” (d!)

“ Distinguendum videtur inter usumfructum e re mo- 
bili debitum, qui mobilium sequitur naturam; nisi ea 
res mobilis rei soli accedat, et inter usumfructum, e re 
immobili debitum qualis est ususfructus fundi, vel aedium, 
qui jure immobilium regitur.” (e)

J. Voet expresses himself to a similar effect, (f)

(a) Dig. lib. 7, tit. 1,1. 64, 65. Voet, lib. 7, tit. 4, n. 3.
(b) Art. 622. (c) Erskine, b. 2, tit. 9, § 68.
(d) Cod. lib. 7, tit. 22,1. fin. Alexand. 1 cons. 52. P. Voet, de Mob. et 

Immob. c. 7, n. 4.

(e) P. Voet, ib. n. 5.
(/) J. Voet, ad Pand. lib. 1, tit. 8, n. 20. A. Gaill, lib. 2, obs. 11, n. 11.
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CHAPTER XII.

HYPOTHECS OR MORTGAGES, AND LIENS.

The right which a creditor may acquire in the pro
perty of another by its being pledged to him as a security 
for the satisfaction of a demand which he has against 
the owner of that property is under the civil law, and 
those systems which are founded on it, perfectly distinct 
from the dominium. It is called hypotheca or pignus. It 
is a contract “ quo jus in re constituitur creditori in se- 
curitatem crediti.” (a) An Italian jurist has given the 
following definition of it: “ Et quia hypotheca consti
tuitur desuper rebus, ideo dicitur jus in re, seu jus reale, 
vel actio realis, quia per illam non obligatur persona 
debitoris, sed res, et sequitur fundum et datur contra 
possessionem.” (b)

“ L’hypotheque est un droit reel sur les immeubles af- 
fectes a l’acquittement d’une obligation. Elle est, de.sa 
nature, indivisible, et subsiste en entier sur tous les im
meubles affectes, sur chacun et sur chaque portion de 
ces immeubles. Elle les suit dans quelques mains qu’ils 
passent.” (c)

(a) Huber. Prselect. lib. 20, tit. 1, p. 1028, de Pign. et Hypoth. Perez, in 
Cod. lib. 8, tit. 14, n. 1.

(b) Grenier, Tr. des Hypoth. part 1, c. 1. Neguzantius, de Pign. et 
Hypoth. p. 1, n. 3.

(c) Code Civil, art. 2114.
VOL. III. M
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The terms pignus and hypotheca are used sometimes to 
express not merely the right, but the property in which 
it exists. They are also frequently applied without dis
crimination to the pledge of moveable as well as of im
moveable property. The term pignus is more properly 
used to describe the security on moveable property 
which the creditor acquires by the actual delivery to 
him of the property pledged : “ Pignus appellatum a 
pugno quia res, pignori dantur, manu traduntur : unde 
etiam videri potest verum esse quod quidam putant, 
pignus proprie rei mobilis constitui. ”(«)

“ Proprie pignus dicimus, quod ad creditorem transit; 
hypothecam, cum non transit, nec possessio ad cre- 
ditorem.” (b)

The former law of France used the term hypotMque 
to express a mortgage of immoveable property, and the 
Code Civil expressly confines the hypothec : “ Sont 
seuls susceptibles d’hypotheques, les biens immobiliers 
qui sont dans le commerce, et leurs accessoires reputes 
immeubles.” (c)

“ Lesmeubles n’ont pas de suite par hvpotheque.”(c?)
Hypothecs were distinguished by the civil law as con

ventional or express, tacit or legal, praetorian and ju
dicial.

1st, When the right of the creditor is derived from 
the act or consent of the owner of the property, the pig
nus or hypotheca is called conventional or express.

2nd, It is called tacit or legal, when it is created by the 
operation of law alone without any agreement.

3rdly, When the property is attached by the au
thority of the praetor, previous to or without any judg
ment, in order that it may be a security for those who

(а) Dig. lib. 50, tit. 16,1. 238.
(б) lb. lib. 13, tit. 7,1. 9, § 2. Inst. lib. 4, tit. 6, § 7.
(c) Art. 2118. (d) Art. 2119.
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have claims on it, or on account of the contumacy of the 
defendant, the pignus or hypotheca is called praetorian, (a)

4thly, It is called judicial, when the property is at
tached in execution for the purpose of satisfying the 
judgment of a court.

In the jurisprudence of Holland, Spain, and France, 
the judicial hypothec comprises that which under the 
civil law was distinguished as the praetorian. (b)

The lien, which by the law of England may be 
acquired in immoveable property, corresponds with the 
tacit or legal mortgage.

The conventional or express hypotheca is either gene
ral or special. It is general, when it includes and gives 
the creditor a right to resort to all the property which 
the debtor has or way have. (c) “ Generalis autem hy
potheca expressa et conventionalis est, quando certa res, 
vel res certae, et determinatae, non obligantur, sed vel 
simplidter bona, vel omnia bona obligantur.” (d)

It is special, when it is confined to some specific pro
perty, and no general clause is introduced by which all 
the debtor’s property is subjected to it.

The general hypothec, as it existed under the civil 
law, is not admitted in the Code Civil. The hypothec 
under the latter must express a specialement la nature 
et la situation de chacun des immeubles actuellement 
appartenant au debiteur, sur lesquels il consent l’hypo- 
theque de la creance. Chacun de tous ces biens pre
sens peut etre nominativement sounds a l’hypotheque.

“ Les biens a venir ne peuvent pas etre hypo- 
theques. ” (e)

It is intended here to treat on the hypothec of im-
(a) Cod. lib. 8, tit. 22,1. 1, 2. Perez, ad h. tit.
Cb) Basnage, de Hypotheq. c. 4, n. 3. Grenier, Tr. des Hypothecs, p. 1, 

c. 2, § 1, p. 192. Code Civil, art. 2115, 2116.
(c) Perez, ad Cod. lib. 8, tit. 14, n. 2.
(d) M. Merlin, de Pign. et Hypoth. lib. 1, tit. 3, qusest. 11, n. 8.
(e) Art. 2129.
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moveable property, and to bestow a separate consider
ation on the conventional or express hypothec as it 
existed under the civil law, and those systems of juris
prudence which are founded on it, and under the Code 
Civil. It will be found that the right or interest which it 
conferred on the creditor or mortgagee was in its nature 
materially different from that of the mortgage under the 
law of England, and the wadset or reversion under the 
law of Scotland.

SECTION I.

CONVENTIONAL OR EXPRESS HYPOTHECS OR MORTGAGES 
UNDER THE CIVIL LAW, THE LAWS OF HOLLAND, BRITISH 
GUIANA, CAPE OF GOOD HOPE, CEYLON, SPAIN, TRINIDAD, 
FRANCE, ST. LUCIA, CANADA, AND MAURITIUS.

The subjects of conventional or express hypothec.—The persons by whom 
it may be made.—Subsequent ratification when incapacity ceases.—Effect 
of a mortgage of property not belonging to the mortgagor at the time of the 
mortgage, but which was subsequently acquired by him.—Cause or con
sideration for which it is constituted.—Manner of constituting it.— 
General and special hypothecs.—The agreements and conditions which it 
may contain.—The priorities of mortgages.—Sale of the mortgaged pro
perty.—Satisfaction or extinction of the mortgage.

Every species of property in whatever place it is 
situated, whether moveable or immoveable, corporeal 
or incorporeal, “ et quae nondum sunt, futura tamen 
sunt, asfructus pendentes,”(a) and generally, whatever

(a) Dig. lib. 20, tit. 1,1. 15.
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may be the subject of alienation may also be the subject of 
mortgage : “idquodemptionemvenditionemque recipit, 
etiam pignorationem recipere posse.” (a)

Not only may immoveable estate in its ordinary 
acceptation be the subject of mortgage, and rents, 
annuities, rent charges, fines, quit-rents, and every other 
description of charge issuing out of lands or houses, 
butdebts or rights, charged or attaching on real pro
perty, and whether payable in prcesenti or in futuro, con
ditional or contingent property, and all actions and rights 
of action in rem.

The right of the child to have his legitima portio 
made good out of his parent’s estate may be mort
gaged. (b)

Hereditary fiefs might also be mortgaged without the 
consent of the lord, if the mortgage were duly made in 
the lord’s court, (c)

The rural, prsedial or land servitudes, and the right of 
usufruct, and those offices which the law permits to be 
sold, may also be mortgaged. (d)

Beasts of the plough and implements of husbandry 
might by the laws of Holland, and Spain, be the sub
ject of, and would be included in, a general conven
tional mortgage. The restriction imposed by the Code 
Civil has been noticed.

Property which cannot be the subject of alienation 
cannot be the subject of mortgage : “ earn rem quam 
quis emere non potest quia commercium ejus non est 
jure pignoris accipere non posse.” (e)

The absolute or limited prohibitions to alienate, which

(a) Dig. lib. 20, tit. 1, 1. 9, § 1,1. 11, 15.
(b) M. Merlin, de Pign. et Hypoth. lib. 2, tit. 1, quaest. 29, n. 7, 19. 

Voet, lib. 20, tit. 3, n. 2. Van Leeuwen, Cens. For. p. 1, lib. 4, c. 7, 
n. ult.

(c) Voet, lib. 20, tit. 3, n. 1.
(d) Voet, lib. 8, tit. 4, n. 8. Perez, in Cod. lib. 8, tit. 17, n. 10, 11. 

Voet, lib. 7, tit. 1, n. 32.
(e) Dig. lib. 20, tit. 3, 1. 1, § 2.
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attach to certain subjects, whether imposed by the law 
or annexed to the ownership or estate by a donor or 
testator, or by the owner himself, have been already 
stated, (a)

But property, subject to a. fidei-commissum, may be 
mortgaged for the interest which the fidei-commissary has 
in it, and even for certain purposes, by the fiduciary, (b)

The prohibition may exist in respect of the persons by 
whom the mortgage is granted.

The absolute or limited incapacities, which prevent 
certain persons from alienating, also prevent them from 
mortgaging immoveable property. Such are the inca
pacities incident to minority, coverture, idiotcy, and 
interdict.

The nullity of a mortgage by a person whom the law 
has declared incapable of granting it is either absolute, 
which cannot be removed, and which prevents the mort
gage from becoming valid by means of any subsequent 
ratification, or it may be such, that by a subsequent act 
the ratification will render the mortgage as valid as if the 
nullity had never existed.

Du Moulin, when he lays down the proposition that 
“ Negativa praeposita verbo, potest, tollit potentiam juris 
et facti, et inducit necessitatem prsecisam, designans 
actum impossibilem,” adds, “ intellige quando hoc res- 
picit formam, quae dat esse rei, vel quando lex absolute 
prohibet.” He excepts from it those cases in which the 
law, “ ultra procedit providendo de remedio item,” or 
when “ subjecta materia ostendit dictum esse presump
tive vel propter certum finem qui cessare potest et sepa- 
rari ab actu.” (c)

In order to ascertain when a mortgage or other act 
originally null may be rendered valid by a subsequent

(a) Ante vol. 2, p. 455, et seq.
(b) Voet, lib. 6, tit. 1, n. 18, lib. 36, tit. 1, n. 62. Gaill, Obs. 155. Ante,

vol 2, p. 89. Sande, de Prohib. Rer. Alien, part 1, c. 1, n. 49, 51. #
(c) Molin. in 1. 1 de Verb. Oblig, n. 2, p. 18.
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ratification, a distinction has been made between those 
nullities which are founded on considerations of public 
order, public morals, or the general interests of society, 
and those which are established only with a view to the 
interest and for the benefit of particular persons. The 
former have been sometimes called absolute, and the 
latter relative or respective. The distinction has been 
thus stated by D’Argentre, and it has been generally 
adopted : “ Sunt causae quaedam, quae perpetuam, et in- 
deficientem prohibitionis naturam habent et nullitates 
inducunt.” (a)

The following are given as instances of nullities of this 
description : “ Cum ex turpi causa contrahitur aut tur- 
piter promittitur, et generaliter contra bonas mores, quod 
medico ab aegroto, quod patrono a cliente, quod judici ab 
litigatore detur, valetudinis curandae, litis persequendae, 
aut judiciandae, in ea causa esse. Tales contractus ex 
publicis causis nulli sunt, perpetua et prohibitoria legis 
dispositione.” (b)

Again, “Resin commercio non sunt, sacrae, religiosae, 
sepulchra, dominicum regis, liber homo. Hae omnes 
nullitates publicas probationis causas habent: quare si 
quando contra fit, in totum nihili est quod fit, actus pro 
non factis, nec dictis habentur, sine ullo juris effectu, ne 
nomine quidem, aut appellatione contractus digni, sed 
actus tantum meri facti propter legis prohibitionem ex 
publica causa. Tales nullitates ipsum actum per se affi- 
ciunt, et ideo ab omnibus opponi possunt.” (c)

He ascribes the same effect to those nullities, “ quae 
ex defectu substantialis form® incurrunt, si testamentum 
minus solemne, decretum, insinuatio, aut tale aliquid 
nullum dicitur, non est necessaria rescissio, et enim cum 
de forma constitutum sit legibus, aut ordinationibus prae-

(a) D’Argentre, art. 266, § 2, n. 11, p. 902.
(b) lb. art 283, n. 8, p. 1230.
(c) lb. n 10.
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scripta, si ea adhibita non doceatur, deesse intelligitur, 
atque ita actus corruit, et in totum nullus est, nec re- 
scriptum necessarium est ad arguendam nullitatem.” (a) 

He then mentions those nullities “ quae privati in- 
teresse causas habent, cujusmodi sunt tituli prohibitarum 
alienationum, a lege, vel homine privatis de causis, con- 
sideratione privati juris, et interesse singularis personae, 
sive lex non assistat, sive resistat; sivein personam, sive 
in rem verba prohibitionum concipiantur.

“Cum privatum interesse dumtaxat respiciant, his 
demum prosequentibus effectum annullandi habent, 
quorum interest, et non aliorum, nec ab aliis objici 
possunt.” (b)

As the particular individuals, in whose favour the 
latter nullities are established, are the only persons by 
whom they can be urged, so it is competent for them 
to renounce the benefit of those nullities : “Res:ula 
est juris antiqui omnes licentiam habere his quae pro se 
introducta sunt renunciare.” (c)

The incapacity of a minor to make an alienation sine 
decreto judicis, and of a feme covert without the authority 
of her husband, renders a mortgage executed by them 
during their respective incapacities null. But the nullity 
as it is established only for their protection, may be re
nounced by them when their incapacity ceases.

That renunciation may take place either by their 
silence for that length of time, which would constitute a 
bar by prescription, or by their express ratification.

It has been made a question, whether the ratification 
of the mortgage made by the minor or married woman, 
has in all cases relation to the original act, so as to ren
der it valid from the time when it was first granted, or 
whether its effect is not restricted to the time when it is

(a) lb. n. 13, p. 1231.
(b) lb. art. 266, n. 11, p. 902.
(c) Cod. lib. 2, tit. 3, 1. 29. Toullier, tom. 7, liv. 3, tit. 3, c. 5> 

n. 562.
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given, so as to render the mortgage valid only from that 
time. The rule is, “ Ratihabitio mandato comparatur 
et qui mandat ipse fecisse videtur.” (a) But it is said 
this rule is subject to two qualifications. The one is, that 
the ratification should be given by the persons whose 
concurrence was originally essential to the validity of the 
act, or, as it is expressed “ ut duo extrema sint habilia, 
alias enim non retroagitur.” Thus, if the feme covert 
had made a disposition of her property without the au
thority of the husband, his ratification of it after her 
death would be ineffectual. The other qualification of 
the rule is, that it cannot operate to the prejudice of a 
third person : “ si agatur de prsejudicio tertii, retro tra- 
hatur nunquam ratihabitio ; secus si de solo ratificantis 
damno.” (6) Bartholus assigns the reason, “ Quia actus 
medius interveniens, impedit ratihabitionem trahi retro 
in praejudicium tertii, cui jus intermedio tempore quae- 
si turn fuit.” (c)

Upon the latter qualification of the rule it has been in
sisted, that if the feme covert or minor when their re
spective incapacities ceased, and before they had ratified 
the mortgage granted by them whilst the one was under 
coverture and the other in minority, had made to a third 
party a disposition of the property mortgaged, the latter 
disposition would not be prejudiced by the subsequent 
ratification.

This opinion has been controverted. It has been formed 
without due regard to the distinction between nullities 
which are absolute, and those which are relative or re
spective. Where the contract or act is absolutely null, 
it can receive no ratification which can by retroaction 
render it valid at its commencement, and the act which

(a) Cod. lib. 4, tit. 28,1. 7.
(b) Mornac, in Pand. lib. 20, tit. 1,1. 16.
(c) Bartholus, ad Pand. lib. 20, tit. 1. 1. 16, 18. Mornac, ib. Ricard, 

des Donat, part 1, c. 4, n. 1264. Duplessis, sur Paris, p. 381, 383, et 
384. Basnage, Trait, des Hypoth. c. 3. Pothier, Introduct. au tit. 20 
de la Coutume d'Orleans, c. 1, sect. 2, § 2, n. 24.
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is intended as a ratification, is really a new substantive 
disposition, wholly independent of the former. “ Elle 
est consideree comme un nouveau titre qui doit avoir 
son execution independamment du premier.” (a) But 
where the nullity is respective, as is that induced by 
minority or coverture, the ratification has relation to the 
date of the original act, and renders it valid from its 
commencement.

In the opinion of Pothier, minority is a nullity which 
is only respective, and a mortgage, originally null on 
this ground, would, if ratified by the mortgagor when he 
attained his majority, be deemed valid from its date, and 
not merely from the date of its ratification. But the in
capacity of coverture, in the opinion of this great jurist, 
constitutes an absolute nullity, and a mortgage granted by 
her during her coverture without the authority of her 
husband, would, if ratified by her on becoming discovert, 
have effect only from the date of the ratification. (b) 

The nature of the nullities induced by minority and 
coverture has been discussed with great learning by 
Merlin and Toullier, who concur in treating both as re
spective, and in considering that the ratification by the 
feme, after she is discovert, is not to be distinguished 
in its effects from that which is given to a mortgage, 
originally null on account of the minority of the mort
gagor, and that it has relation back to the date of the 
mortgage, and its operation on the security is not limited 
to its own date. Such also was the opinion of Deni- 
sart. It is sanctioned by the decisions to which these 
jurists refer. It is treated by the two former as estab
lished by the Code Civil, (c)

The person who grants a special mortgage of any pro-

(ia) 7 Toullier, liv. 3, tit. 3, c. 5, n. 562.
(jb) Pothier, de l’Hypoth. c. 1, sect. 2, § 2, tom. 8, p. 537.
(c) M. Merlin, de Pign. et Hypoth. lib. 2, tit. 2, quaest. 77, n. 15. 

Toullier, lib. 3, tit. 3, c. 5, des Contrats, n. 563, 4, 5, et seq. Merlin, 
Questions de Droit, tit. Hypotheque, § 4. Denisart, tit. Hypotheque. 
Ferriere, Ratification en Majorite. Code Civil, art. 1124.
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perty must be either himself the owner, or he must have 
the express or implied consent of the owner to grant it: 
“ per alium, rem alienam invito domino pignori obli- 
gari non posse certissimum est.” (a) “ Res aliena pig
nori dari voluntate domini potest.” (b)

As the mortgage is constituted by the transfer of a 
right in the property, the person by whom that transfer 
is made must himself have that right: “ Nam cum ex 
pignoris aut hypothec® constitutione creditori nasci de- 
buerit jus pignoris, adeoque jus in re necesse fuit, ut jus 
in re haberet, qui jus pignoris alteri constituere vult.”(c) 

Hence, “ Jus reale non potest constitui in re aliena, 
sed tantum jus personale, quia res aliena non obli- 
gatur.” (d)

But even when the property is mortgaged without the 
knowledge of the owner, his subsequent ratification of 
it will have the same effect as if the mortgage had been 
at first granted with his consent: “ Si nesciente domino 
res ejus hypothec® data sit, deinde postea dominus ratum 
habuerit, dicendum est hoc ipso quod ratum habet, 
voluisse eum retro recurrere ratihabitionem ad illud 
tempus quo convenit.” (e)

It is not however necessary that the property actu
ally belongs to the mortgagor at the time he grants the 
mortgage, because he may comprise in it property upon 
the condition or contingency of its afterwards belonging 
to him: “ Aliena res utiliter potest obligari, sub con
ditions, si debitor is facta fuerit.” (f)

A general hypothec would necessarily comprise it :

(a) Cod. lib. 8, tit. 16,1. 6. Dig. lib. 20, tit. 2,1. 5, § 2,1. 26, § 1, lib. 13, 
tit. 7,1. 20.

(b) Cod. ib. (c) Voet, lib. 20, tit. 3, n. 3.
(d) Baldus, ad 1. 41 Dig. lib. 13, tit. 7, and ad Cod. S. C. Velleian.
(e) Dig. lib. 20, tit. 1, 1. 16, § 1. Pothier, ad Pand. lib. 20, tit. 1, § 2, 

n. 17.
(/) Dig. lib. 20, tit. l, 1. 16, § 7. Pothier, ad Pand. lib. 20, tit. 1, § 1, 

n. 13. Voet, lib. 20, tit. 3, n. 4.
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“ Conventio generalis in pignore dando, bonornm vel 
postea quaesitorum recepta est.” (a)

The Code Civil prohibits the mortgage of biens a, 
venir. (b) It admits an exception when the property of 
the debtor present and free is insufficient for the security 
of the debt. In that case, he may, by expressing such 
insufficiency, consent that every part of the property 
which he may acquire thereafter shall remain subject 
thereto when it is acquired, (c)

In the same manner, if the immoveable or the present 
immoveables subjected to the mortgage have perished, 
or suffered deteriorations, so that they have become an 
inadequate security to the creditor, the latter may either 
sue immediately for the repayment of his demand, or 
obtain “ un supplement d’hypotheque.” (d)

When, however, the person by whom the property is 
mortgaged is not its owner, and there is no previous or 
subsequent consent, express or implied, of the owner, nor 
is there any expression that it is made subject to the 
mortgage, in case it should thereafter belong to the mort
gagor, it is clear that no jus pignoris in it is constituted. 
But if the mortgagor should subsequently acquire the 
dominium of the property which he had thus mortgaged 
either “ ex causa quae jam existebat eo tempore quo rem 
pignori dedit,” or “ ex nova causa,” the acquisition “re- 
trohabitur ad tempus quo pignus constitutum est,” and 
confirms the mortgage, (e)

‘ ‘ Quum res, quae necdum in bonis debitoris est, pig
nori data ab eo, postea in bonis ejus esse incipiat, ordi- 
nariam quidem actionem super pignore non competere

(a) Dig. lib. 20, tit. 1,1. 1. (b) Art. 2129.
(e) Art 2130. {d) Art. 2131.
(e) Dig. lib. 36, tit. 1, 1. 56, lib. 14, tit. 6, 1. 7, § 2, lib. 13, tit. 7, 1. 41, 

lib. 20, tit. 1, 1. 15, § 1 ; ib. lib. 22, tit. 3, 1. 23. Cod. lib. 8, tit. 16, 
1. 5, 6.
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manifestum est; sed tamen cequitatem facere, ut facile 
utilis persecutio, exemplo pignoratitice detur.” (a)

The action which is thus given to the creditor is said 
to be utilis, because it is given ex pignore non jure consti
tute, namely, by a person who was not the owner, and 
to distinguish it from the actio hypothecaria, which is 
given ex pignore jure constitute. The important effect 
resulting from the subsequent acquisition of the dominium 
by the mortgagor is, that it relates back to the date of the 
mortgage, and that thus the mortgage granted before 
the dominium was acquired is preferred to a subsequent 
mortgage granted after it had been acquired. This 
doctrine has the concurrence of the most distin
guished commentators on the Pandects. Thus Zoesius, 
in answer to the question, “ Quid si hypotheca sit con- 
stituta a non domino, a quo postea domino facto alteri 
est oppignorata ?” answers, “ Nihilo minus prior erit 
potior posteriori non obstante quod eidem a domino facto 
sit constituta hypotheca.” (b)

Voet has expressed himself to the same effect, (c)
Brunneman thus recognises the priority of the mort

gage : “ Regula est, rei alien® pignus reconvalescere si 
debitor dominus fiat. Limita hanc ex hoc textu, nisi 
alii prius oppignorata res, et ille eo tempore quo debitor 
dominium nanciscitur nondum est dimissus; nam tunc 
secundi ius reconvalescere non potest, ob jus primi cre- 
ditoris.” {d)

The jurisprudence of France, as it existed before the 
promulgation of the Code Civil, adopted this doctrine : 
“ La jurisprudence est constante parmi nous,” says 
Pothier, “ que ces creanciers ne doivent pas concourir, 
mais qu’ils doivent etre colloques selon l’ordre des dates 
de leur contrat; la raison est, que le debiteur, en con-

(a) Cod, ib. Pothier, ad Pand. lib. 20, tit. 1, § 1, n. 19.
(5) Merlin, Questions de Droit, § 4, p. 420.
(c) Zoes. ad Pand. lib. 20, tit. 4, n. 6. Voet, lib. 20, tit. 3, n. 4, 6.
(d) Brunneman, ad Pand. lib. 20, tit. 4, p. 587, n. 10.
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tractant avec le premier creaneier, sous l’hypotheque de 
ses biens a venir, s’est interdit le pouvoir de les hypo- 
thequer a d’autres, au prejudice de ce premier creaneier; 
par consequent, quoique ces creanciers acquierent le droit 
d’hypotheque dans le meme instant, le premier est ce- 
pendant prefere au second, et le second au troisieme, 
parce que le debiteur n’a pu accorder d’hypotheque a ce 
second creaneier, ni ce second creaneier en acquerir que 
sur ce qui resterait apres le creance du premier acquittee ; 
et il en faut dire de meme du troisieme a l’egard du 
second.” (a)

It has been insisted that the article 2129 of the 
Code Civil renders this doctrine no longer applicable to 
France. The language of that articles is, “ II n’y a d’hy
potheque conventionnelle valable que celle qui, soit dans 
le titre authentique constitutif de la creance, soit dans un 
acte authentique posterieur, declare specialement la na
ture etla situation de chacun des immeubles actuellement 
appartenant au dSbiteur, sur lesquels il consent l’hypo- 
tlieque de la creance. Chacun de tous ses biens presens 
peut etre nominativement soumis a l’hypotheque.” (b)

A decision was given in 1817 by the Supreme Court 
in Brussels, postponing the mortgage granted before 
the mortgagor had acquired the dominium, to a mort
gage granted by him after he had acquired it. The 
propriety of this decision has been questioned. Those 
who support it give an effect which it is urged does not 
belong to the words in the article, “actuellement ap
partenant au dSbiteur.” (c) The import of these words, 
it has been on the other hand urged, is to exclude les 
biens a venir, and not to express a condition excluding 
the mortgagee from having the benefit of his security 
on that property which was specifically pledged to him,

(a) De l’Hypoth. Poth. § 2, art. 3, p. 540.
(ib) Code Civil, art. 2129. Grenier, Tr. des Hypoth. p. 1, c. I, Sect. 1, 

§3.
(c) Merlin, Quest, de Droit, § 4, bis. Merlin, Rep. de Jurisp. Sect. 2,

§ 3, art. 1, et seq.



CONVENTIONAL HYPOTHECS. 175

although the mortgagor had not then acquired the do
minium of it. (a) •

This doctrine was not admitted by the law of Holland. 
By that law, as will be presently seen, a subsequent 
special mortgage gives a preference to that which can be 
acquired under a prior general mortgage : “Si quis im- 
mobilia aliena, utcunque sibi jam debita, veluti jam sibi 
vendita sed necdum tradita, solemniter coram lege loci 
specialiter pignori obligaverit tanquam sua, ac post eorum 
acquisiverit dominium, non aliter ea pignoris vinculo te- 
nebuntur creditori, quam quatenus sub clausula generalis 
hypothec* futura quoque continentur, ac ita generaliter 
creditori incipiunt obligata esse. Cui consequens est, ut, 
si debitor post acquisitum dominium eandem rem im- 
mobilem rursus alteri coram lege loci specialiter obliga
verit, posterior creditor hac speciali munitus hypotheca 
potior futurus sit in Hollandia ac locis aliis, ubi gene
ralis anterior postponitur speciali posteriori; uti et judi- 
catum refert auctor appendicis decisionum.” (b)

Although the person taking the mortgage was aware 
at the time that the property which it comprised did not 
belong to the mortgagor, yet he will not be deprived of 
his resort against it, if the latter subsequently acquired 
the dominium of it. “ Conventio generalis in pignore 
dando bonorum vel postea quaesitorum recepta est: in 
speciem autem alien* rei collata conventione, si non 
fuit ei, qui pignus dabat, debita, postea debitori do- 
minio qu*sito, diffidlius creditori, .qui non ignoravit 
alienum, utilis actio dabitur, sed facilior erit possidenti 
retentio.” (c)

It is said by Noodt, (d) and this opinion is adopted by 
Pothier in his commentary on this law, that the ex
pression “ difficilius” is another mode of conveying a

(a) Merlin, ib. and Quest, de Droit, § 4, bis.
(&) Respons. Jurisc. Holl, par. 3, vol. 1, p. 21. Voet, lib. 20, tit. 3, 

n. 6.
(c) Dig. lib. 20, tit. 1,1. 1.
(d) Lib. 20, tit. 1, p. 437.
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negative, “ est modesta negatio,” and they conclude 
that the mortgagor would in this ease have no remedy 
to recover the property. Voet, on the contrary, denies 
that the expression ought to receive this construction, 
and having cited many instances in the Pandects and 
Codex, in which it occurs, and no such meaning is 
attached to it, he maintains that the creditor’s know
ledge that the property belonged to another does not 
prevent him from rendering it available to him under 
his mortgage. “ Porro, sicut in superioribus, ita et in 
nostro casu rei alien* pignori datae dicendum, diffidlius 
quidem creditori, qui non ignoravit alienum, utilem 
actionem dari, sed faciliorem esse possidenti retentionem, 
nec tamen ideo actione eum utili totum destitui, qua- 
tenus non quidem ad versus omnes, sed tamen contra 
ipsum debitorem, qui obligavit, jam dominum factum, 
et adversus eos, qui a debitore illo, jam domino effecto, 
causam seu rem illam habent, ab eoque tanquam auctore 
defendi debent, quoties ipsis ea de re his moveatur,- 
actionem habet: quia qui ita oppignoravit, suum utique 
factum praestare debet, ne ex suo mendacio arguatur: 
et ideo quoque improbe resistit, quo minus utilis actio 
moveatur.” (a)

The property will be liable to the mortgage, even 
when the mortgagor has acquired it by succeeding as 
heir to the person to whom it belonged when the mort
gage was granted. “ Si Titio, qui rem meam ignorante 
me creditori suo pignori obligaverit, haeres existitero, ex 
post facto pignus directo quidem non convalescit, sed 
utilis pigneratitia dabitur creditori.” (b) This, which 
is the opinion of Modestinus, is opposed to that which 
had been previously given by Paulus. “ Rem alienam 
pignori dedisti; deinde dominus rei ejus esse coepisti: 
Datur utilis actio pigneratitia creditori. Non est idem 
dicendum, si ego Titio, qui rem meam obligaverat sine

(а) Voet, lib. 20, tit. 3, n. 4.
(б) Dig. lib. 20, tit. 1,1. 22.
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mea voluntate, haeres exstitero : hoc enim modo pignoris 
persecutio concedenda non est creditori: neque utique 
sufficit ad competendam utilem pignoratitiam actionem, 
eumdem esse dominum, qui etiam pecuniam debet. Sed 
si c<onvenisset de pignore, ut ex suo mendacio arguatur, 
improbe resistit, quo minus utilis actio moveatur.” (a) 

Some commentators on the Pandects have endeavoured 
to reconcile these conflicting opinions, (ft) But others 
have considered that they cannot be reconciled : “ Nullo 
ingenioso commento tam apertam dissensionem tegi et 
dissimulari posse ; et jam pridem irrisa est puerilis 
opinio, sive haeresis eorum, qui nihil contrarium in jure 
nostro extare putant.” (c) •

The opinion of Modestinus, who survived Paulus, and 
represents the state of the law on this question, as it was 
received and understood in his time, is said by Cujacius, 
“ a subtilitatibus juris recessisse, quia scilicet in lon- 
giorem aetatem quam ipse Paulus, vixerit, et questionem 
judicio defectiore ac senili retractaverit.” (d) •

The mortgage is “ accessio quaedam principalis obli- 
gationis.” It will be subject to all those objections 
which can be urged against the existence of the debt or 
obligation in respect of which it has been granted. If 
the debt or obligation fail because it is illegal, and 
therefore give no right of action for the recovery of it, 
the mortgage also fails, (e)

In applying this rule we must distinguish those cases 
in which the obligation, the performance of which is

(a) Dig. lib. 13, tit. 7,1 41.
(b) Noodt, de Pignoribus, tom. 2, p. 437. Voet, lib. 20, tit. 3, n. 5, et seq. 

Fab. Conj. lib. 20, c. 17. Fab. ad Rat. lib. 13, tit. 7, ad 1. 41. Hottoman, 
lib. 5, obs. 18. Wissenb. dis. 27, lib. 13, ad tit. de Pignor. Bach. vol. 2, 
disp. 1, de Pignoribus, p. 26. Brunneman, ad lib. 13, tit. 7,1. 41.

(c) Wissenb. disp. 27, lib. 13, tit. 5, n. 21, p. 279-
id) Merlin, Quest, de Droit. § 4, p. 441. Groeneweg. ad lib. 13, tit. 7, 

1. 41.
(e) Voet, lib. 20, tit. 1, n. 18. Merlin, de Pignorx lib. 2, tit. 2, q. 78, 

p. 183.
VOL. III. N
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secured by the mortgage is illegal, from those in which 
the obligation itself is not illegal, although it might 
have had its origin in, and have been connected with a 
transaction which was illegal. Thus the obligation of 
an infant or married woman is illegal, and so also 
would be any mortgage granted by an infant or married 
woman for the performance of such obligation. A sale 
by a guardian of an infant’s real property without the 
decree of the court, is also illegal. But an obliga
tion by the guardian to indemnify the purchaser against 
eviction, and a mortgage by him of his property for the 
performance of that obligation, would not be illegal. 
Neither does it necessarily follow, that because no per
sonal action could be maintained for the recovery of the 
debt or obligation secured by the mortgage, the mort
gage itself has failed. Thus, one of several heirs, by 
paying his proportion of a mortgage debt owing by his 
ancestor, may no longer be liable to a personal action 
at the suit of a mortgage creditor, but still it would be 
competent for the latter to proceed against that heir’s 
share of the property which was the subject of the 
mortgage, (a)

There may be other cases in which the original or 
principal debt or obligation may be extinguished, as by 
prescription, whilst the mortgage may still be in force 
against the property subject to it. (6)

The mortgage may be granted for the debt of a third 
person, as well as for that of the mortgagor himself: 
‘‘ Dare quis hypothecam potest, sive pro sua obligatione, 
sive pro aliena.” (c)

It may be granted, not only for the principal debt, 
but also for the penal sum by which its payment is in
tended to be secured, and also for the accruing interest.

(a) Voet, lib. 20, tit. 1, n. 19,
(b) Bachovius, de Pignoribus, lib. 5, c. 2, n. 4, et seq. Voet, ib. n. 19.
(c) Dig. lib. 20, tit. 1, 1. 5, § 2.
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It seems necessary that interest should be expressly 
reserved in order that it be secured under the mort
gage. (a)

It is not necessary that the debt for which the mort
gage is granted should be payable immediately. It 
may not be payable until a future day, or its payment 
may be contingent or conditional.

The consideration for which the mortgage is granted 
need not be money. Thus it may be granted by the 
vendor of a property to the purchaser to indemnify him 
in case the latter should be evicted. (b)

The debt may be altogether uncertain, and even not 
contracted at the time the mortgage is granted, so that 
the mortgage is only to take effect when the debt is 
contracted, (c)

A doubt is expressed by Voet whether, since the Ordi
nance of the 5th of February, 1665, such a mortgage 
would be valid, although it should be duly executed, 
unless the amount of the debt which might be thereafter 
contracted, and for which the property was to be a 
security, was expressly stated, and the fortieth part of it 
paid into the treasury. By that Ordinance no preference 
is given to a mortgage, if the duty of the fortieth part 
of the debt be not paid into the public treasury. And 
a mortgage of a conditional or uncertain debt is not 
mentioned as one of the cases excepted from the opera
tion of this Ordinance. But as no government duty is 
paid in British Guiana, there is no ground now for enter
taining this doubt. In practice, mortgages are con
tinually granted there, to secure not only a certain 
named sum, but also such further advances as the mort
gagee might make. (d)

But it has been considered that a mortgage granted

(a) Voet, lib. 20, tit. 1, n. 18. Coren, Obs. 18. 
ijb) Dig. lib. 13, tit. 7,1. 9, § 1. Neostad, Decis. 96.
(c) Dig. lib. 20, tit. 1,1. 5. Voet, lib. 20, tit. 1, n. 20.
(jd) Voet, ib. n. 20, and tit 4, n. 30.

N 2
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for a debt not then, but thereafter to be contracted, will 
take effect only from the time the debt is contracted.

The condition to which the debt secured by the mort
gage is subject, may be that which is called casual, or it 
may depend on the will of a third person. In either case, 
upon the performance or the happening of the condition, 
the debt and the mortgage have the same effect as if 
they had never been subject to any condition : “ Cum 
enim semel conditio exstitit, perinde habetur, ac si illo 
tempore quo stipulatio interposita est, sine conditione 
facta esset.” (a)

The obligation becoming absolute and perfect has 
relation to the period when it was contracted, and when 
the mortgage was granted.

But if the condition were, as it is called,potestative, that 
is, if it were in the power of either the creditor or debtor 
to perform or not to perform it, no obligation, it has been 
considered, is contracted until the condition is per
formed : “ Regulare est, in omni credito, ut hypotheca 
(quae accedit obligationi conditionali), existente demum 
conditione, trahatur retro ad diem contractus, dummodo 
conditio sit casualis vel mixta, non autem mere potesta- 
tiva et a sola voluntate ipsius debitoris dependens.” (b)

Thus in a contract by which A. hypothecated his 
estate to B., if B, advanced to him a certain sum, the 
advance by B. is a condition potestative. If, before A. 
had received any sum from B., he contracted an obliga
tion to C., who actually advanced the money to him, the 
latter taking a mortgage for that obligation will be pre
ferred to the conditional mortgage granted by A. to B.
It was in the power of B. not to advance, and of A. not | 
to receive the money, (c)

(а) Dig. lib. 20, tit. 4,1. 11, $ 1, and ib. 1. 9.
(б) Grivel, Decis. 133. Merlin, Rep. Jurisp. tit. Hypoth. Sect. 1, $4, 

p. 768. Domat, liv. 3, tit. 1, § 1, art. 4.
(c) Basnage, chap. 6, p. 7l, 72.. Poth. Introd. au tit. 20, de ‘la Cout. 

d’Orl. 1 Grenier, des Hypoth. p. 39. Poth. des Oblig. n. 202. Code Civil, 
art. 1174. Merlin, Quest, de Droit, tit. Hypothec.
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These principles of the civil law were adopted in the 
jurisprudence of France before the promulgation of the 
Code Civil, and in that of Holland and Spain, (a)

By the Code Civil, the conventional mortgage is only 
valid when the sum for which it is granted is certain, 
and defined in the act. If the debt resulting from the 
obligation be conditional as to its existence, or inde
finite in its amount, the creditor cannot require the 
inscription hereafter spoken of, but to the amount of 
an estimated value declared by him expressly, and which 
the debtor may, if there be just ground, cause to be 
reduced. (b)

The mortgage may be granted either by the debtor 
himself, or by his attorney, having a sufficient authority 
for that purpose, (c)

By the civil law, the mortgage was constituted, “ per 
pactum conventum, cum quis paciscatur, ut res ejus 
propter aliquam obligationem sint hypothec* nomine 
obligatae. (d)

It was not material by what words it was expressed : 
“ nec ad rem pertinet qui bus sit verbis: sicuti est et in 
his obligationibus, quse consensu contrahuntur.” (e)

It might be constituted inter absentes.
It need not have been in. writing : “ sine scriptura si 

convenit, ut hypotheca sit, et probari poterit, res obli- 
gata erit, de qua conveniunt. Fiunt enim de his scrip
ture, ut quod actum est, per eas facilius probari poterit: 
et sine his autem valet quod actum est, si habeat proba- 
tionem.” (f)

But the hypothec constituted by a public instrument, 
or by a private writing, but attested by three credible 
witnesses, would give the creditor a right preferent to

(a) Poth. Tr. de l’Hypoth. c. 1, § 3. Voet, lib. 20, tit. 1, n. 18, 20. 
L. 17, tit. 13, part 5. (b) Art. 2132.

Cc) Dig. lib. 13, tit. 7,1. 11, § 7, and 1. 12. M. Merlin, de Pignor. lib. 2, 
tit. 4, quest. 104.

{d) Dig. lib. 20, tit. 1, 1. 4. 0) lb. (/) lb.
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that of a private writing not having such attestation. 
It does not however appear that if the constitution of the 
mortgage, and the time when it was granted, were duly 
proved by the testimony of witnesses, that it would be 
postponed to a mortgage of junior date.

“ Quinimo licet nulla privata confecta sit scripture, 
tamen si constitutio hypothec®, et quo tempore facta sit 
testium depositione probari possit, creditor tempore prior, 
praeferri debet creditori posteriori, hypothecam publicam 
habenti, quoniam non minorem fidem faciunt testes, 
quam instrumentum publicum.” (a)

The law of Holland required that in respect of the 
immoveable property which it comprised, the mortgage, 
whether general or special, should be by writing, and 
should be passed in the manner and with the solem
nities which were required by the law of the country 
where it is situated. (b)

The regulations which must be complied with on the 
transport of real property in British Guiana, the Cape of 
Cood Hope, and Ceylon, as well as in Trinidad, are to 
be observed in mortgaging it. They have been stated 
in the preceding volume, (c)

By the law of France, a mortgage could not be con
stituted by the mere contract. It required not only that 
the contract by which the mortgage was constituted 
should be in writing, but that it should have the seal of 
public authority, in other words, that it should be con-

(o) Perez, lib. 8, tit. 18, n. 27. Cod. lib. 4, tit. 21,1. 15.
(b) Edict. Caroli V. Ann. 1529, vol. 1, Placit. Holl. p. 374. Placit. Ord. 

Holl. Dec. 11th, 1660, vol. 2, p. 2630, art. 12, vol. 1, p. 1957. Hugo 
Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 48, n. 36,37,47, 48. Groeneweg. 
ad Inst. lib. 4, tit. 6, § 7. Rodenb. de Jure Conjug. tract, prselim. de Statut. 
Divers, tit. 2, c. 5, n. 16, in fin. Groeneweg. ad 1. 18, lib. 13, tit. 7; et 
ad Grotii Manud. ad Jurisp. Holl. lib. 2, c. 48, n. 28, 31. Politike Ordon. 
Ann. 1580, art. 35. Placit. Ordin. Holl. Feb. 5, 1665, vol. 3, Placit. p. 1005. 
Neostad, Cur. Holl. decis. 28, 29. Van Leeuwen, Cens. For. part 1, lib. 4, 
c. 7- n. 9. Resp. Jurisc. Holl. part 5, cons. 49. Sande, Decis. Fris. lib. 3, 
tit. 12, def. 15. Resp. Jurisc. Holl. p. 2, cons. 123. Chassenseus, ad Consuet. 
Burgund. hub. 9, § 2. Voet, lib. 20, tit. 1, n. 9, 10.

(c) Chap. 4.
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stituted by an authentic act. An act sous signature 
privee would not be sufficient, notwithstanding it con
tained an express contract, and although the date of the 
act might be established by evidence dehors the act itself. 
But it must have been passed before the competent 
notary. If it be received by one notary only, there 
must be two witnesses present, and one of the witnesses 
at least must be able to sign, and actually sign it, and 
the inability of the other to sign it must be stated.

But witnesses were not required if the act were passed 
before two notaries.

The act thus passed by the notary ought to express 
the place in which it is passed, in order that it may ap
pear that the notary had authority to take it in that place. 
Its date ought to be expressed, in order that the period 
when the hypothec was constituted may appear. The 
body of the act may be written by the clerk of the notary, 
but it must be signed by the notary himself, and by all 
the parties, or mention must be made of those who are 
unable to sign it.

An acte, although sous signature privde, by being de
posited with the notary, and acknowledged by the par
ties who have signed, will constitute an hypothec from 
the time such acknowledgment is made.

This acknowledgment may also take place when, upon 
the denial by the debtor of his signature, proof of it has 
been made before the judge, who has accordingly pro
nounced la reconnaisance of it. (a)

A most important alteration was effected in the juris
prudence of France, relative to the constitution and pre
ference of mortgages, by the law of 11 Brumaire, An. 7. 
It was the object of that law to protect those who 
might deal with the debtor by requiring publicity to be 
given to the mortgage which attached on his pro
perty. To render that publicity of real advantage, and 
to avoid the litigation and expense to which the creditor

(a) Pothier, Tr. de l’Hypoth. c. 1, § 3, 4.
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was subject when there were several mortgages on the 
same property, it was another object of this law that the 
mortgage should specially describe each property com
prised in it. These two objects, which are called by the 
jurists of France the publicity and speciality of the mort
gage, engaged the attention of those who framed the 
Code Civil, and are considered to have been attained 
by the regulations which it has established.

A conventional mortgage is that “qui depend des con
ventions et de la forme exterieure des actes et des 
contrats.” (a)

It can be constituted only by an act passed in au 
thentic form before two notaries, or before one notary 
and two witnesses. (b)

Among creditors a mortgage, whether legal, judiciary, 
or conventional, ranks from the date of the inscription 
made by the creditor upon the registers of the con
servator, according to the form and in the manner pre
scribed by the law, except certain legal mortgages, 
which will be hereafter stated, (c)

The inscription must be made at the office of con
servation of mortgages within the district in which the 
property subjected to the mortgage is situated. It is of 
no effect if made within the ten days preceding the 
bankruptcy of the debtor, for during that period his acts 
are declared null. (d)

Neither has it any effect with respect to the creditors 
of a succession, if it has been made by any one of them 
since its opening only, and where the succession has 
been only accepted under benefit of inventory. («)

The creditor either himself, or a third person on his 
behalf, must produce to the conservator of mortgages an 
official minute or an authentic copy of the act which 
gives birth to the mortgage.

He annexes to it two scrolls written upon stamped
(a) Art. 2117. (b) Art. 2127- (c) Art. 2134.
(d) Art. 2146, Code Civil. Art. 443 and 500, Code Coram.
(e) Code Civil, art. 2146.
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paper, one of which may be put upon the copy of the 
document. It is required that they should contain the 
name, pronomen, domicile of the creditor, his profession, 
if he be of any, and the election of a domicile for him in 
some place or other within the district of the office, (a) 
That domicile may be subsequently changed on the re
gister, provided he chooses and describes another in the 
same district. (b)

The name, pronomen, domicile of the debtor, his pro
fession, if he be of any known one, or an individual and 
special designation, such as will enable the conservator 
to recognise and distinguish in all cases the individual 
incumbered with the mortgage, must be stated.

They must also contain the date and nature of the 
title, the amount of the principal of the debts expressed in 
the document, or estimated by the inscriber for the rents 
and loans, or for the eventual rights, conditional or in
determinate, where such valuation is ordered, as also the 
amount of the accessories to such principal sums, and the 
time of their being demandable.

There must also be a description of the nature and 
situation of the property upon which it is intended to 
retain the mortgage.

The latter is not necessary in legal or judiciary mort
gages. Where there is no contract, one inscription only 
is sufficient. It charges all the immoveables comprised 
within the district of the office, (c)

Inscriptions upon the property of a person deceased 
may be made under the simple designation of the person 
deceased, in the same manner as is already mentioned 
in the preceding article. (d)

The conservator is upon his register to make mention 
of the contents of the scrolls, and to give to the party 
requiring, as well the document or a copy of it, as one of 
the scrolls, at the foot of which he certifies that he has 
made the inscription, (e)

(a) Art. 2148. (b) Art. 2152. (c) Art. 2148.
(d) Art. 2149. («) Art. 2150.
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The only person by wholn the inscription can be made 
is the creditor himself, or some person who has derived 
authority to make it either from the law, as tutors, cu
rators, or even his own creditors, or from the creditor 
himself, as his procurator, under a mandate written or 
verbal, (a)

A strict compliance with such of the formalities as 
belong to the substance of the act is held to be essential 
to the validity of the hypothec. (b) It has been observed 
that of this description are those which are indispensable 
“ pour faire connaitre la creance, le debiteur, le cre- 
ancier, et les biens sur lesquels il s’agit d’acquerir 
hypotheque.” (c)

The inscription in the office of the arrondissement 
where the property is situated, the declaration of the 
date and nature of the title in which the hypothec origi
nates, the amount of the principal and interest of the 
debt secured, the period when the debt becomes due, (d.) 
the description of the nature and situation of the im
moveable, the production to the officer of the scrolls on 
stamped paper from which the inscription is to be made, 
are solemnities so indispensable, that if they are not 
observed there is no inscription, (e)

An error in the designation of the name or profession 
of the creditor and debtor, would seem not to be fatal, 
if they are so described as to enable third parties to 
know the identical persons who are really the creditor 
and debtor on the hypothec, (f)

If the debtor, after having granted the act constituting

(a) Merlin, Rep. tit. Inscript. Hypoth. § 5. Grenier, des Hypoth. p. 1, 
c. 1, sect. 2, § 2. n. 74. Arret de la Cour Royale de Paris, Feb. 16th, 1809, 
and Cour Cass. May, 15th, 1809.

(b) Arret de la Cour Cass. April 22nd, 1807, and Sept. 7th, 1807.
(c) Grenier, p. 1, c. 1, sect. 2, § 2, n. 70, p. 145.
(d) Loi, Sept. 4th, 1807.
(e) Grenier, ib. n. 7l, 77, et seq.
(/) Merlin, Inscript. Hypoth. § 5. Grenier, Tr. des Hypoth. ib,, § 2, 

n. 72, 73.
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the hypothec, cease to be the owner, the creditor is not 
bound to take notice in the inscription of the person who 
is in the actual possession of the immoveable, (a)

All the designations which are required to be in
scribed in the scroll must also be inscribed in the re
gistry. The actual inscription made in the office is the 
original authentic document which is before the public, 
and from which the extracts are to be furnished to the 
person who requires them. An omission, although it be 
imputable only to the officer, and which will render him 
liable in damages to the creditor whom it has deprived 
of his privilege, will not, on that account, prevent the 
registration from being null against the creditor. (b)

The title, together with one of the scrolls, containing 
the officer’s certificate that the inscription of it has been 
made, is, as between the creditor and the officer, the 
pledge that the former has done what the law requires 
on his part, but is not of itself the pledge for the validity 
of the registration. 0)

Previously to the establishment of the inscription of 
hypothecs, the interest of the debt was of the same pri
ority in rank as the principal. But when the law gave 
priority to the hypothec only from its inscription on the 
register, the interest formed part of the debt, and could 
not have the advantage of being secured by the hypo
thec, unless it was inscribed, and the priority of such 
interest would commence only from the day of inscrip
tion. The law of the 11th Brumaire excepted from 
its operation the arrears of interest for two years, and 
thus those arrears for that period would be of the same 
rank of priority with the principal debt.

The Code Civil extended this exception, by allowing 
the interest for two years and the current year to have 
the same priority as the principal debt. (d,)

{a) Grenier, part 1, c. 1, sect. 2, § 2, n. 87.
(b) Merlin, Inscript. Hypoth. § 5.
(c) Ib. (d) Art. 2151.
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Interest beyond the two years and the current year, 
in order to he secured by the hypothec, must be ex
pressly inscribed. Under the Code Civil the creditor, 
when he inscribes his hypothec, should inscribe the 
capital and the whole interest then in arrear. If the 
sale of the mortgaged property and the distribution of its 
proceeds take place in three years, he will thus secure 
under his hypothec the whole of his interest, and it will 
rank in the same priority as his principal, that which 
was due at the time of the inscription, because it was in
scribed, and that which subsequently accrued due by 
force of this provision in the law. But if an interval of 
more than three years should elapse before the distri
bution of the proceeds, the creditor will not have the 
benefit of an hypothec for these arrears, unless he has 
inscribed them, and those arrears will rank only from 
the date of the inscription which has been made of them.

All the creditors, whose acts constituting their hypo
thecs are inscribed on the same day, have equal priority, 
and there is no distinction between those inscribed in 
the morning and those in the evening of the same day, 
even although such difference should have been marked 
by the officer, (a)

The hypothec, and its rank acquired by its inscription, 
will at the expiration of the ten years from the day of 
its date cease, unless before the expiration of that term 
the inscription of it has been renewed. But a new 
inscription may be made after the expiration of the 
period of ten years. It will, however, be deemed a new 
hypothec, and take rank only from the date of its new 
inscription. (b)

The expenses of inscriptions are to be defrayed by the 
debtor, if there be no stipulation to the contrary. They 
are to be advanced by the inscriber, unless it be for 
legal mortgages, for inscription of which the officer

(a) Art. 2147. (6) Art. 2154.
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has his remedy against the debtor. The costs of a trans
cription to be required by the vendor, are at the charge 
of the purchaser. (a)

The registration of mortgages in the island of St. 
Lucia is the subject of the Order in Council of the 3rd of 
July, 1829, already referred to. (b) It provides that all 
liens, mortgages, charges, and incumbrances, past and 
future, including the liquidated rights of married women, 
but exclusively of all other rights of married women, and 
of the rights of minors, and persons interdicted, may be 
registered by the holders of such claims, or any other 
person holding a written authority in their behalf, (c)

The party applying to register must present to the 
registrar two copies of the abstract of the claim intended 
to be registered, one of which remains deposited with 
the registrar, and the other, being signed and certified 
by the registrar, is returned to the party.

The abstract must contain, 1st, The name and sur
name of the creditor, and the domicile chosen by him in 
the colony.

2ndly, The name and surname of the present debtor, 
his domicile, profession, or occupation, if he has any 
known domicile, profession, or occupation, or such a spe
cific designation as will enable the registrar at all times 
distinctly to make out the individual. But when the 
registry is intended to take effect against an unliquidated 
succession, the registry need only designate or point out 
clearly and distinctly the person deceased.

3rdly. The date and nature of the title or original 
judgment, act, or abstract, by which the mortgage, lien, 
or charge was established, and the names of the parties 
thereto, together with the date and nature of all subse
quent instruments by which such lien, mortgage, or

(a) Art. 2155.
(c) Clause 1.

(,&) Ante, c. 8, Sect. 1.
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charge has passed into the hands of the present creditor, 
and become a charge of the actual debtor.

4thly. The amount of all determinate claims, and an 
express estimate, which the creditor is bound to make 
where the debt is conditional in its existence, or inde
terminate as to its value, and the amount of interests 
or incidents, and the period of payment, (a)

If the creditor claim any special lien or right, as of 
bailleur de fonds, or acheteur a, titre de remire, or other
wise, or any specific property, such lien or right must 
also be distinctly stated in the abstract, for otherwise the 
creditor is presumed to have renounced it, and he can 
merely retain an ordinary general mortgage against the 
debtor’s property, with priority according to law.

An abstract in which is omitted the name of the 
creditor, or the name and a sufficient designation of 
the actual debtor, or the nature and date of the title 
from which the lien or mortgage is said to arise, or a 
specification of the amount of the sum claimed, is void.

If the error regards the amount of the sum claimed, 
if the sum claimed be less than is actually due, the 
claim shall be reduced to the sum so mentioned; but if 
the sum mentioned be larger, the registry shall be re
duced to the actual amount of the debt, without preju
dice to the debtor’s right of action for damages.

If the creditor omit to chose a domicile, either in his 
abstract, or subsequently by some authentic document to 
be deposited with the registrar, he is to be summoned 
for all matters concerning such registry at the regis
trar’s office, but the creditor may, at any time, change 
the domicile chosen, on notifying the same by a legal 
signification to the registrar.

An omission in any of the remaining points above 
required to be set forth in the abstract, will render the

(a) Clause 2.
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parties making the registry liable to all damages arising 
from such omission, but will not invalidate the registry.

Any error or omission whatever in any point above 
required to be set forth may be amended at any time 
by a new registry, but in all such cases the lien or 
mortgage, inasmuch as relates to such amendment, shall 
only be considered as having taken place from the day 
of such new registration. (a)

The registrar may, for his own security, correct any 
error in the registering of any document or abstract by 
means of a new registry, but the right arising from the 
registration of such document or abstract, shall only 
take priority from the date of such amended registration, 
inasmuch as relates to the points in which the original 
registration was defective.

The registrar is to ascertain that all future deeds and 
instruments presented to him for registry are drawn up 
in the forms required by law.

In respect of past claims, he is to require that every 
instrument set forth in the abstract shall be presented 
to him, and he may retain all such instruments eight 
days in his possession, during which he is to compare 
such instrument with the abstract, and see that such 
instruments are legal in point of form, and are in every 
respect duly set forth in such abstract, as to dates and 
names and the nature of the instrument, and also that 
the extracts therefrom inserted in such abstract are 
faithfully and fairly made.

Authority is given to the registrar to reject all instru
ments which are not drawn up as above required; 
but in no other case is he allowed to reject any instru
ment or abstract presented to him for registry, or to 
delay making the required registration, on pain of ren
dering himself responsible for all damages caused by 
such refusal or delay.

(a) Clause 3.
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All registries made in the same day take the same* 
date, without any right of preference or priority accruing 
in favour of the holders of the instrument first entered 
for registry, (a)

Whenever any register of any lien, mortgage, charge 
or incumbrance, contract or conveyance, judgment or 
other instrument, shall require to be reduced as to the 
amount registered by virtue thereof, or to be entirely 
discharged, a duly certified copy of the judgment, 
or any other authentic instrument, proving that such 
amount has been reduced, or that such registry is to be' 
discharged, either by agreement of the parties, or under 
an order or judgment of the courts, shall be presented 
to the registrar, who shall immediately enter and re
gister the same in the manner thereinbefore set forth for 
docketing judgments and registering other instruments; 
and he shall further certify in the margin of the registry 
of the original instrument, that it has been so reduced 
or discharged, and add the nature and date, and also the 
number and page in his registers, of such subsequent 
instrument. (b)

When any registry has been unduly or improperly 
made, in respect either of the whole claim registered or 
a part thereof, the person unduly registered against has 
a right of action for damages against the person making 
the same, (c)

In Lower Canada, the mode of constituting an hypo
thec on lands which are not holden in free and common 
socage, is that which prevailed in France before the 
promulgation of the Code Civil. But the mortgage of 
lands holden in free and common socage is effected in 
conformity with the law of England.

The 8th section of the Quebec Act (d) enacts, “ That 
in all matters of controversy relative to property and 
civil rights, resort shall be had to the laws of Canada as

(a) Clause 10.
(c) Clause 12.

(b) Clause 11.
(c?) 14 Geo. 3, c. 83.
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the rule for the decision of the same but in the section 
immediately following it is enacted “ that nothing in 
the act shall extend or be construed to extend to any 
lands that have been granted by his Majesty, or shall be 
hereafter granted by his Majesty, his heirs and succes
sors, to be holden in free and common socage.”

Doubts having arisen respecting the effect of this pro
viso, a declaratory act of the imperial parliament was 
passed in the sixth year of his late Majesty’s reign, by 
which it was declared and enacted, “that all lands within 
the said province of Lower Canada, which had thereto
fore been granted by his Majesty, or by any of his royal 
predecessors, to any person or persons, their heirs and 
assigns, to be holden in free and common socage, or 
which should or might thereafter be so granted by his 
Majesty, his heirs and successors, to any person or per
sons, their heirs and assigns, to be holden in free and 
common socage, might and should be by such grantees, 
their heirs and assigns, held, granted, bargained, sold, 
aliened, conveyed, and disposed of, and might and should 
pass by descent, in such manner and form, and upon and 
under such rules and restrictions, as are by the law of 
England established and in force in reference to the 
grant, bargain, sale, alienation, conveyance, disposal, 
descent of lands holden by the like tenure therein 
situate, or to the dower or other rights of married women 
in such lands, and not otherwise.” (a)

Thisact became the subject of judicial decision. Claims 
were made by the respondents upon certain lands holden 
in free and common socage, founded on a notarial obli
gation of the late J. M. of the 27th of November, 1816, 
and they were admitted by the court below for the ba
lance and interest of that obligation, in the order of dis
tribution and collocation of the monies so levied, on the 
ground of the tacit but general hypothec or mortgage, 
which was included in that, as in every acte authentique.

(a) 6 Geo. 4, c. 59, § 8.
VOL. III. O
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From this decision there was an appeal to the Court 
of Appeal in Quebec, when it was held that a general 
mortgage or hypothec does not affect lands held in free 
and common socage, (a)

It has been stated that the hypothec is either general 
or special.

A general hypothec is constituted not merely by sub
jecting in express terms the whole property, omnia 
bona, of the debtor, but even by using terms which, 
as they do not designate any specific subject, are re
garded as extending to the debtor’s whole property.
“ Si quis in cujuscunque contractus instrumento ea 
verba, posnerit, fide, et periculo rerum ad me pertinentium, 
vel, per earum exactionem satisfieri tibipromitto •• sufficere 
ea verba ad rerum tarn earum quas in praesenti debitor 
habet, quam futurarum hypothecam sancimus: nec ex 
prioribus sanctionibus minus habere specialis hypothecae 
memoriam videri: cum sit justum voluntates contra- 
hentium magis quam verborum conceptionem inspicere. 
Super qua generali hypotheca illud quoque ad conser- 
vandam contrahentium voluntatem sancimus, ut si res 
suas supponere debitor dixerit, non adjecto, tarn prcesentes 
quamfuturas: jus tamen generalis hypothecae etiam ad 
futuras res producatur.” (5)

The general hypothec under the civil law, the law of 
Spain, (c) and the former jurisprudence of France, (d) 
was of equal efficacy and force with the special mort
gage; and if it were prior in date it would, in the appli
cation of the proceeds of the mortgaged property, be 
preferred to the special mortgage of a subsequent date.

In some respects the special is less advantageous than 
the general hypothec, because if the same creditor held

(a) Paterson v. Me Callum, 1 Stuart’s Lower Canada Rep. 429.
(b) Cod. lib. 8, tit. 17,1. 9. Perez, ad Cod. lib. 8, tit. 17, n. 1, et seq. P. Voet, 

de Mob. et Immob. c. 2, n. 11, 12. Neostad, Cur. Holl. dec. 36. Voet, 
lib. 20, tit. 1, n. 8.

(c) L. 5, 6, tit. 13, Part. 5. M. Merlin, de Pign. lib. 4, tit. 1, q. 19.
(df) Pothier, Introd. au tit. 20, n. 4. Merlin, Rep. tit. Hypoth. sect. 1, § 5.
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both a general and special hypothec, as if there be added 
the clause “ ut ccetera quoque debitori, perinde atque si 
specialiter hce res fuissent obligates,” (a) he might, at the 
instance of other creditors, who had subsequent special 
hypothecs, be compelled to resort to such of the debtor’s 
property as was not comprised in their special hypo
thecs. (b) But this right can be exercised only by the 
subsequent creditors having the special hypothec ; for 
the mortgagor himself cannot compel the creditor, who 
has the general and special hypothec, to resort in the 
first instance to any one part of the property comprised 
in his hypothec, which the debtor may consider it most 
advantageous to him should be sold, (c)

The creditor whose hypothec is both general and 
special cannot, however, be compelled, even by subse
quent creditors who have special hypothecs, to resort in 
the first instance to that part of the debtor’s property 
which is not the subject of their special hypothec, if his 
hypothec contains the clause “ ne generali per speci- 
alem aut speciali per generalem derogetur aut prejudi- 
cium fiat.” (c)

By the law of Holland, the prior general hypothec 
was not of equal efficacy with the special hypothec. The 
latter, although subsequent in date, would be preferred 
to the prior general hypothec, (d)

A general hypothec will affect only the property which 
is situated in the country in which it had been passed

(a) Dig. lib. 20, tit. ], 1. 15, § 1. Voet, lib. 20, tit. 1, n. 15.
(b) Sande, Decis. Fris. lib. 3, tit. 12, def. 26. Covarruv. Var. Resol. lib. 3, 

c. 18. Neostad, Cur. Sup. decis. 41. Matth. de Auction, lib. 1, c. 11, 
n. 11, et c. 19, n. 78. Brunneman, ad lib. 20, tit. 4,1. 2, n. 2. Carpz. Def. 
For. part 2, cons. 23, def. 29. Ant. Faber, Cod. lib. 8, tit. 6, def. 8. Negu- 
santius, de Pignoribus, part 8, n. 20. Wassenaar, Pract. Jud. c. 22, n. 67- 
Voet, lib. 20, tit. 1, n. 15. Merlin, Rep. sect. 1, § 5.

(c) Brunneman, ib. n. ult. Matth. de Auct. ib. Voet, lib. 20, tit. 1, n. 15. 
Wassenaar, ib. n. 67.

(id) Polit. Ordon. Van Holl. Ann. 1580, art. 36. Neostad, Cur. Sup. 
decis. 41. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 48, n. 42. 
Christinaeus, ad Leg. Mech. tit. 13, art. 14, n. 5. Voet, lib. 20, tit. 1, n. 16.

o 2
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in the manner required by its laws. A general hypo
thec passed in Holland would not therefore affect pro
perty situated in Amsterdam, (a)

The mortgage may contain any lawful covenants. It 
may be stipulated that the debtor shall be released, if the 
property pledged be destroyed by accident, and without 
any fraud or default on his part. It may be agreed 
that the mortgage shall not be paid off' for a certain 
period, provided there be not added the contract of 
antichresis. It may be stipulated that if the debt be 
not paid within a certain time, the creditor may, of his 
own authority, enter into possession of the mortgaged 
property. If, in the latter case, the debtor resist the 
entry of the mortgagee, the latter cannot use force to 
obtain it, but must resort to the public magistrate for 
his aid. (b)

It may also be agreed that the mortgagee shall re
ceive his debt out of the rents of the mortgaged property, 
and in this case the creditor has the additional remedy t 
which the law gives to the landlord against his tenant.
It may be provided that, if the debt be not paid, the 
mortgagee or surety who pays it may purchase the pro
perty at a just price. (h)

A stipulation that the creditor should have the power 
to sell the mortgage is so npich a real contract that his 
heir or assignee will be entitled to the benefit of it, 
unless its exercise appears to be confined to the creditor 
himself. (5)

(a) Polit. Ordon. Ann. 1580, art. 35. Placit. Ord. Holl. Feb. 5th, 1665, 
vol. 3, placit. p. 1005. Neostad, Cur. Holl. decis. 28, 29. Van Leeuwen, 
Cens. For. part 1, lib. 4, c. 7, n. 9- Grotius, Manud. ad Jurisp. Holl. 
lib. 2, c. 18, n. 28. Groenewegen, ad Inst. lib. 4, tit. 6, § 7. Resp. Juris. 
Holl. part 5, cons. 49. Placit. Ord. Holl. Ann. 1665. Sande, Decis. Fris. 
lib. 3, tit. 12, def. 15. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 48, 
n. 47, 48. Resp. Jurisc. Holl. p. 2, cons. 123. Rodenb. de Jure Conj. in 
Prcel. de Stat. Divers, tit. 2, c. 5, n. 16, in fine, p. 97. Voet, lib. 20, tit. 1,
p. 10.

(b) Voet, lib. 20, tit. 1, n. 21.
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It may be agreed that the creditor shall not have the 
power of selling it until a certain period. (a)

A stipulation by the mortgagor that he will not ali
enate will prevent the alienee from acquiring a title to it. 
Generally, a contract not to alienate a particular thing 
affects not the thing itself, but merely the person con
tracting, so as to subject him to an action for a breach 
of his contract. The stipulation added to the contract 
can have no greater efficacy than the contract or prin
cipal to which it was accessary. It is not so with the 
contract against alienation by the mortgagor, for the 
mortgage gives a right in the property, and this contract, 
following the nature of its principal, affects the property, 
and therefore renders the alienation of it void. (b)

It may be stipulated that the mortgagee may receive 
the rents and profits of the farm, or occupy the dwelling- 
house, and that the rents and profits of the one, or the 
occupation of the other, shall be for or in lieu of inte
rest, as if the farm or house be delivered to the cre
ditor, to be held by him until he pays a certain sum, 
and that in the meantime he shall receive the profits for 
interest, (c) This is the contract of antichresis, which 
prevailed amongst the Romans : “ Si antichresis, id est, 
mutuus pignoris usus pro credito, facta sit, et in fundum, 
aut in aedes aliquis inducatur: eousque retinet posses
sionem pignoris loco, donee illi pecunia solvatur ; cum 
in usuras fructus percipiat, aut locando, aut ipse perci- 
piendo, habitandoque. Itaque, si amiserit possessionem, 
solet in factum actione uti.” (d)

If the hypothec were tacit, it seems to be clear that 
the creditor could not receive, by means of the profits, 
more than the legal rate of interest, and the excess must 
be applied iu reduction of the principal. But in express 
hypothecs a distinction is taken when those profits or 
rents are uncertain, or where the specific use of a thing,

(a) Sande, Decis. Fris. lib. 3, tit. 12, def. 20. (b) Voet, ib. n. 22.
(c) Gaill, lib. 2, obs. 3. (d) Dig. lib. 20, tit. 1,1. 11, § 1.
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as of a dwelling house, be the subject of the contract, and 
when those profits are certain and fixed: ‘£ Si ea lege 
posssesionem mater tua apud creditorem suum obli- 
gavit, ut fructus in vicern usurarum consequeretur, obtentu 
majoris percepti emolumenti propter incertum fructuum 
proventum rescind! placita non possunt.” (a)

Thus, where T. had borrowed money from G., and 
mortgaged his farm, under the agreement that G. should 
make use of it in lieu of T. paying him interest, G. let it 
for him and received a certain rent, which exceeded the 
legal interest, it was held that G. was bound to apply 
the excess in reduction of the principal. (b)

But if to this contract of antichresis were added a 
stipulation that the mortgage should not be paid off for 
a certain length of time, it would be void, (c)

But without the antichresis, a contract that the prin
cipal should be on loan for a certain time, and that in 
the meantime interest should be paid, is valid, and the 
debtor cannot compel the creditor to receive his money 
before the stipulated time has arrived. (d)

The pactum commissorium, or a contract by which the 
mortgagee, if the debt be not paid on a certain day, is to 
hold irredeemably as his own property that which had 
been mortgaged to him, is illegal, whether it forms part 
of the original mortgage contract, or whether it was 
entered into at a subsequent period, (e)

It is the subject of an express prohibition by the 
Emperor Constantine : “ Quoniam inter alias captiones 
prsecipue commissoriae [pignorum] legis crescit asperitas, 
placet infirmari earn, et in posterum omnem ejus me- 
moriam aboleri.” (f)

Equally illegal would be a stipulation that if the debt

^a) Codr lib. 4, tit. 32,1.1^.
(b) Sande, Decis. Fris. lib. 3, tit. 12, def. 10. (c) Ib. def. 11.
(d) Van der Keessel, Thes. 542.
(e) Voet, lib. 20, tit. 1, n. 25. Perez, ad Cod. lib. 8, tit. 35, n. 8.
(/) Cod. lib. 8, tit. 35, 1. .3.
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were not paid, the creditor should take in satisfaction of 
it the sum obtained for the mortgaged property, whether 
it were more or less than the debt.

The antichresis was not admitted by the law of 
France, (a) and the pactum legis commissorice was equally 
excluded both by that law and the jurisprudence of 
Holland and Spain. (b)

The mortgagee or creditor acquires by his hypothec 
not the dominium or property, for that remains in the 
debtor, but the right of possessing and bringing to sale 
the mortgaged subject: “ Pignus, manente proprietate 
debitoris, solam possessionem transfert adcreditorem.” (c) 
Hence it is in the power of the debtor to dispose of the 
dominium “ salva tamen pignoris causa,” (d) and he 
sustains the loss, and derives the benefit which may 
happen to the mortgaged subject: “ Quidquid pignori 
commodi, sive incommodi fortuito accessit, id ad debi- 
torem pertinet.” (e)

The mortgagee could not be prejudiced by any dis
position which the mortgagor might make of the mort
gaged property; for such disposition, whatever may be its 
cause or consideration, or to whomsoever it was made, 
was subject to the mortgage: “ Si debitor rem tibi jure 
pignoris obligatam, te non consentiente, distraxit: do
minium cum sua causa transtulit ad emptorem.” (f) 
“ Debitorem neque vendentem, neque donantem, neque 
legantem, vel fidei-commissum relinquentem, posse de- 
teriorem facere creditoris conditionem, certissimum est. 
Unde si tibi obligatam rem probare posse confidis, pig- 
nora persequi debes.” (g) ' ‘ Pignoris vel hypothec* per
secute in rem est.” (h)

(а) Pothier, Tr. de PHypoth. c. 5, art. 1. Code Civil, art. 2085 et seq.
(б) Voet, lib. 20, tit. 1, n. 25. L. 2, 16, tit. 13, Part. 5.
(c) Dig. lib. 13, tit. 7, 1. 35, § 1.
(c?) Pothier, ad Pand. lib. 20, tit. 1, § 3, n. 26.
(e) Dig. lib. 20, tit. 1,1. 21, § 2.
(/) Cod. lib, 8, tit. 28, 1. 12. (g) Cod. lib. 8, tit. 14. 1. 15.
Qt) Cod. lib. 8, tit. 14, 1. 18. M. Merlin, de Pign. et Hypoth. lib. 4, 

tit. 3, quaest. 109.
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By the civil law, which in this respect was fol
lowed by the law of Spain, and the former law of 
France, the above rule was applied to all mortgages, 
general as well as special, and to those which were of 
moveable, as well as to those which were of immoveable 
property, tacit, legal, and praetorian, (a)

The law of Holland did not give such an extensive 
effect to a general conventional mortgage, even of im
moveable or real property. If it were general, the pro
perty could not be followed in the possession of a third 
person, who had bond jide acquired it for a valuable 
consideration ; but if he had acquired it without any 
valuable consideration, as by gift, &c., the property still 
remained subject to the mortgage, and the creditor had 
his remedy against the possessor for the recovery of it. (b) 

But if the property comprised in a special mortgage 
were transferred to. a bond fide purchaser for a valuable 
consideration, even although he had no notice of the 
existence of this mortgage, it still remained liable to the 
mortgage. (b)

If the general hypothec were legal, and not conven
tional, it seems, that even according to the law of Hol
land the property would be subject to the lien in the 
hands of a purchaser for a valuable consideration, (c)

The mortgagee is deprived of his right to resort to the 
property thus alienated, if he silently allow the mort
gagor to sell it without asserting his title to it, or if he 
permit it to be sold at a creditor’s sale under the decree 
of the court without making his claim to it. In either

(a) Voet, lib. 20, tit. 1, n. 14. L. 27, 29, tit. 13, Part. 5. Feb. Nov. 
lib. 2, tit. 4, c. 19- Pothier, Tr. de PHypoth. Merlin, Rep. tit. Hypoth. 
sect. 1, § 5.

(b) Hugo Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 48, n. 29, 30. Gro- 
enewegen, ad Cod. lib. 4, tit. 10.1. 14. Ant. Matthaeus, de Auction, lib. 1, 
c. 19, n. 79. Respons. Jurisc. Holl. part 4, consil. 319. Van Leeuwen, 
Cens. For. part 1, lib. 4, c. 7, n. 9- Voet, lib. 20, tit. 1, n. 14.

(c) Voet, lib. 20, tit. 1, n. 14. Sande, Decis. Fris. lib. 3, tit. 12, def. 16.
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case he no longer retains the property, and he can only 
claim as a preferable creditor on the proceeds of the 
sale, (a)

The naked mortgage of personal property, unaccom
panied by delivery, is available against the debtor so 
long only as he retains the possession of it. It cannot 
be enforced against a third person who has obtained the 
possession of it, nor does it give the creditor any pre
ference, for whether the mortgage of moveable property 
be general or special, it is requisite that the possession 
of the property should be delivered to the creditor. (b)

When the creditor enters into the possession of the 
mortgaged property by legal sentence, or under his 
contract, it is competent for him to hire it; and the 
possession of the person to whom he hires it is con
sidered his own possession, even although that person 
should be the owner : “Si pignus mihi traditum
locassem domino, per locationem retineo possessionem : 
quia, antequam conduceret debitor, non fuerit ejus pos- 
sessio: cikm et animus mihi retinendi sit, et conducenti 
non sit animus possessionem apiscendi.” (c)

Under his mortgage the creditor acquires a right not 
merely against the identical property expressly pledged, 
but also against its augmentations or increase (accessiones.) 
Thus, in the mortgage of a flock of sheep or a herd of 
cattle, the natural increase becomes as much subject to 
it, as the animals composing the original herd or flock 
at the time the mortgage was granted, (d)

In the slave colonies, the future issue of female slaves were 
always expressly included in the mortgage by the terms 
“ future issue, offspring, increase, &c.” But even with-

(a) Voet, lib. 20, tit. 1, n. 13. H. Grotius, Manud. ad Jurisp. Holl. 
lib. 2, c. 48, n. 34. Resp. Jur. Holl. p. 3, vol. 2, cons. 174.

(b) Christin. ad Leg. Mech. tit* 7, art. 3. Voet, ib.
(c) Dig. lib. 13, tit. 7,1. 37- (d) Dig. lib. 20, tit. 1,1. 13.
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out these terms the issue would be considered inseparable 
from the mothers, and included in the mortgage.

Accessions to the mortgaged property by alluvion be
come subject to the mortgage, (a)

If the debtor, having mortgaged the mere ownership 
(nuda proprietas), subsequently acquired the usufruct, 
the security extends to the usufruct. (£>)

When the subject of the original mortgage is land 
alone, but other buildings are afterwards erected on it, 
or if any other cultivation or improvement be made, 
the mortgagee has under his security the benefit of these 
accessions. (b)

Whatever may be the change in the mortgaged pro
perty, whether it is augmented or lessened in extent, 
the security subsists both as to that which remains, and 
as to that which is added, (c)

The mortgagee is not bound to repay the mortgagor 
any expenses incurred by the latter in the improvement 
of the mortgaged property, or in building on it. It 
would be otherwise if the house which had been burnt 
down had been rebuilt, or any other improvement made 
by a third person in bond fide possession of the mort
gaged property. The latter would not be bound to give 
up the property until he had been repaid the expense 
he had thus incurred. But he cannot, after having built a 
house on the land, tender the value of the land alone, 
and insist on the creditor receiving it, because he is 
bound either to pay the whole mortgage debt, or deliver 
up the possession of the whole property which is subject 
to the mortgage, and he can only retain the property

(а) Voet, lib. 20, tit. 1, n. 4. Matth. de Auct. lib. 1, c. 21, n. 1, 2. Dig. 
lib. 13, tit. 7,1. 18, and 1. 21 ; and lib. 20, tit. 1, 1. 16, and 1. 35.

(б) Sande, Decis. Fris. lib. 3, tit. 12, def. 12. Voet, lib. 20, tit. 1, n. 4. 
Matth. de Auct. lib. 1, c. 21, n. 2.

(c) Ib. Matth. de Auct. lib. 1, c. 21, n. 3.
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until he has received payment of the expense he had 
thus incurred, (a)

The law allows the possessor to recover the expense 
when the mortgage property has been improved by it, 
but not the property itself. As the debtor cannot be 
compelled to lose his property on account of the expense 
incurred on it by the creditor, so the latter cannot be 
compelled to accept the value of the mortgaged property 
as it existed before the expense had been incurred, and 
thus be deprived of the possession of the property mort
gaged to him. (b)

These principles were adopted by the jurisprudence of 
Holland (c) and Spain, (d) and by the former law of 
France. The Code Civil restricts the expenses which 
may be reclaimed by the third person in possession to 
those by which the value of the mortgaged property has 
been increased, (e)

The fruits or crops of the mortgaged property are sub
ject to the mortgage. If they have been received by the 
mortgagee they are under the civil law, as well as the 
jurisprudence of Holland, Spain, and France, to be ap
plied by him in reduction, first of the interest, and then 
of the principal of his mortgage demand. What
ever other profits the mortgagee has derived from the 
mortgaged property must be accounted for by him, and 
be applied in reduction of the mortgage debt, (f)

When the creditor has not himself received the crops, 
those only become subject to his mortgage which have 
been gathered post litem contestatam, or which, although

(a) Ant. Faber, Cod. lib. 8, tit. 6, def. 19. Voet, lib. 20, tit. 1, n. 4. 
Matth. de Auct. lib. 1, c. 21, n. 6. M. Merlin, de Pign. et Hypoth. lib. 4, 
tit. 5, quaest. 191.

(b) Matth. de Auct. lib. 1, c. 21, n. 6.
(c) Ib. and Voet, lib. 20, tit. 1, n. 4.
(d) L. 15, tit. 13, Part. 5. Feb. ubi sup. Pothier, Tr. de PHypoth. c. 2, § 4.
(e) Art. 2175.
(/) Cod. lib. 4, tit. 24, 1. 1 and 3. M. Merlin, de Pign. et Hypoth. lib. 5, 

tit. 2, quaest. 45. L. 1, 2, 16, tit. 13, Part. 5. Pothier, Tr. de PHypoth. c. 5, 
art. 1. Code Civil, 2085.
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gathered ante litem contestatam, are still in existence : 
“ Interdum etiam de fructibus arbitrari debet judex: ut 
ex quo lis inchoata sit, ex eo tempore etiam fructibus 
condemnet. Quid enim, si minoris sit praedium, quam 
debetur? nam de antecedentibus fructibus nihil potest 
pronunciare, nisi exstent, et res non sufficit.” (a)

A third person, who is the bona fide purchaser of the 
mortgaged property, is not accountable for the fruits which 
he may have received, notwithstanding they were in 
express terms made subject to the mortgage: “Cum 
praedium pignori daretur, nominatim, ut fructus quoque 
pignori essent, convenit, eos consumptos bona fide 
emptor utili Serviana restituere non cogetur: pignoris 
etenim causam nec usucapione perimi placuit, quoniam 
quaestio pignoris ab intentione dominii separatur. Quod 
in fructibus dissimile est, qui nunquam debitoris 
fuerunt.” (b)

This distinction is admitted in the jurisprudence of 
Holland (c) and Spain, (d) and by the former (e) and 
present law of France, (f)

The right of the mortgagee will not extend to that 
which may be surrogated or substituted in the place of 
the property originally pledged. Thus, if the slaves 
mortgaged together with the farm died, and others were 
substituted, the latter would not be subject to the mort
gage, unless they were the issue of the deceased, ((f) 

“ Lucius Titius praedia et mancipia, quae in praediis 
erant, obligavit : haeredes ejus praediis inter se di- 
visis, illis mancipiis defunctis, alia substituerunt : 
creditor postea praedia cum mancipiis distraxit. Quae- 
ritur, an ipsa mancipia, quae sunt modo in praediis con-

(a) Dig. lib. 20, tit. 1,1. 16, § 4. M. Merlin, de Pign. et Hypoth. lib. 2, 
tit. 1, qusest. 53.

(b) Dig. lib. 20, tit. 1,1. 1, § 2. Voet, ib. Skillman v. Lacy, 5 Martin’s 
Louisiana Rep. N. S. p. 50.

(c) Voet, lib. 20, tit. 1, n. 3. (d) L. 48, tit. 13, Part. 5.
(e) Pothier, Tr. de l’Hypotli. c. 2, § 4. (/) Code Civil, art. 2176
(^) Voet, lib. 20, tit. 1, n. 5.
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stituta, hoc est in hypothecis, emptor vindicare recte 
possit ? Modestinus respondit, si neque pignorata sunt 
ipsa mancipia, neque ex pignoratis ancillis nata, minimi 
creditoribus obligata esse.” (a)

Property purchased by means of money which had 
been pledged, or which had been obtained from the sale 
of other property pledged, is not subject to the mortgage: 
“ In singularibus non succedit pretium rei nec pignori sit 
nummus ex re pignorata redactus.” (b)

But under that clause in his mortgage which renders 
it a general mortgage, the creditor may be enabled to 
render such substituted property available to him to the 
extent of the right which a general mortgage con
fers. (c)

He is entitled to be reimbursed by the mortgagor all 
necessary expenses incurred by him in the preservation 
of the mortgaged property, and until repaid he is en
titled to retain the property : “Si necessarias impensas 
fecerim in servum, aut in fundum, quem pignoris causa 
acceperim, non tantum retentionem, sed etiam contra- 
riam pignoratitiam actionem habebo. Finge enim me- 
dicig, cum aegrotaret servus, dedisse me pecuniam, et 
eum decessisse: item insulam fulsisse, vel refecisse, et 
postea deustam esse; nec habere, quod possem reti- 
nere.” (d)

The mortgagee is bound to take the same care of the 
subjects mortgaged as an attentive father of a family 
would bestow on his own property: “ Ea igitur, quae 
diligens paterfamilias in suis rebus praestare solet, a cre- 
ditore exiguntur.” (e) “ Si nulla culpa seu segnitia cre- 
ditori imputari potest, pignorum amissorum dispendium

(a) Dig. lib. 20, tit. 1,1. 26, § 2.
(b) Voet, ib. Neostad, decis. 16, quaest. 2. Matth. de Auct. lib. 1, c. 19, 

n. 97.
(c) Matth. lib. 1, c. 19, n. 97, 98.
(d) Dig. lib. 13, tit. 7, 1. 8. Voet, lib. 13, tit. 7, n. 10. M. Merlin, de 

Pign. et Hypoth. lib. 5, tit. 2, quaest. 66. Denisart, tit. Hypoth. § 5.
(«) Dig. lib. 13, tit 7,1. 14.
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ad periculum ejus minime pertinet.” (a) But he is re
sponsible to the mortgagor for any loss or injury which 
the property has sustained in consequence of his default 
or fraud, (b) He is equally responsible when the injury 
is occasioned by acts of omission, as when by non user or 
neglect the servitudes which belonged to the farm have 
become lost, and when it is occasioned by acts of com
mission, as by cutting down trees or destroying build
ings. (c) '

The debtor, if he is seeking to charge the mortgagee 
with a loss sustained by the default of the latter, must 
prove that default; on the other hand, if the mortgagee 
alleges that the loss was occasioned by accident, he must 
substantiate that allegation, (d)

The creditor, by virtue of his mortgage, has a right not 
only to take possession of the mortgaged property, bat 
also to bring it to sale, whilst any part of his mortgage 
demand, whether it be principal or interest, or any ex
penses incurred by him on the property, remain unsatis
fied : “ Cum pignus ex pactione venire potest, non solum 
ob sortem non solutam venire poterit, sed ob caetera quo- 
que, veluti usuras, et quae in id impensa sunt.” (e) 
“ Quamdiu non est integra pecunia creditori numerate, 
etiamsi pro parte majore earn consecutus sit, distra- 
hendi rem obligatam non amittit facultatem.” (f)

The right to have the property sold is essentially inci
dent to the mortgage, and may be exercised by the cre
ditor, although there should be no mention of it in tlie 
instrument of mortgage : “ Sed etsi non convenerit de

(а) Cod. lib. 4, tit. 23,1. 8.
(б) Dig. lib. 13, tit. 7,1. 13. Cod. lib. 8, tit. 14,1.15, 19, 24.
(c) Ib. Voet, lib. 13, tit. 7, n. 5. Cod. ib. 1. 7. Dig. lib. 13, tit. 7, 

1. 15,1. 24. L. 20, 36, tit. 13, Part. 5.
(d) Berlich. Conclus. Pract. part 1, conclus. 37, n. 18, 19, 20. H. Gjo- 

tius, Manud. ad Jurisp. Holl. lib. 3, c. 8, n. 9, 10. Van Leeuwen, Ceis. 
For. part 1, lib. 4, c. 10, n. 11.

(e) Dig. lib. 13, tit. 7, 1. 8, § 5. Pothier, adPand. lib. 20, tit. 5, §3, 
1. 12.

(/) Cod. lib. 8, tit. 28,1. 6. Pothier, ad Pand. lib. 20, tit. 5, § 3,1. 12.
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distrahendo pignore, hoc tamen jure utimur, ut liceat 
distraliere ; si modo non convenit, ne liceat ” (a)

Even an agreement between the mortgagor and mort
gagee that the latter shall not make sale of the mortgage 
has no other effect than to prevent the creditor from 
selling until he has first given notice to the mortgagor 
at three distinct intervals of time, that he requires the 
mortgage debt to be paid, and the mortgagor has neg
lected to pay it : “ Ubi verb convenit, ne distraheretur, 
creditor, si distraxerit, furti obligatur, nisi ei ter 
fuerit denunciatum, ut sol vat, et cessaverit.” (b) “ Cum 
igitur pignore dato convenit, ne creditori distrahere 
liceret, apparet non id actum esse, ne omnino liceret 
alioqui pignus, pignus non erit : sed ut ne liceret 
statim, aut post unam atque alteram frustrationem debi- 
toris, aliquando tamen liceret.” (c)

The right to bring the property to sale is not defeated 
on the ground of the smallness of the debt compared 
with the value of the security, nor by any direction con
tained in the debtor’s will prohibiting the alienation of 
his property, nor by any notice which he may have given 
to the mortgagee, nor by the opposition which a subse
quent mortgagee may offer to the sale, (d)

The only mode by which the mortgagor can prevent 
the sale is to tender to the mortgagee the principal and 
interest of his demand, and if he refuse to accept it to 
show the consignation and deposit of that amount: “ Debi- 
toris denunciatio, qui creditori suo, ne sibi rem pignori 
obligatam distrahat, vel his, qui ab eo volunt comparare, 
denunciat: ita demum efficax est, si universumtarn sortis, 
quam usurarum offerat debitum creditori; eoque non ac-

(a) Dig. lib. 13, tit. 7,1. 4. Pothier, ad Pand. lib. 20, tit. 5, § I, art. 1.
(b) Dig. lib. 13, tit. 7,1. 4. Pothier, ad Pand. lib. 20, tit. 5, art. 1, § 1. 

M. Merlin, de Pign. et Hypoth. lib. 4, tit. 3, quaest. 95, n. 5. Voet, lib.*20, 
tit. 1, n. 2.

(c) H. Donelli Opera Priora, p. 146.
(d) Cod. lib. 8, tit. 29,1. 2. Voet, lib. 20, tit. 5, n. 2. Resp. Juris. Holl. 

part 3, vol. 1, cons. 42.
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cipiente, idonea fide probationis (ita ut oportet) depositum 
ostendat. Nam si vel modicum de sorte vel usuris in 
debito perseveret, distractio rei obligatse non potest im- 
pediri : neque ea ratione emptor, tametsi sciat inter- 
positam a debitore denunciationem, malae fidei fit pos
sessor.” (a)

Before this right can be exercised, the debt secured 
by the mortgage must be due and payable. If the 
period for payment originally agreed on has been ex
tended by a subsequent agreement, the extended period 
must arrive before he can proceed to a sale : “ Cum sol- 
vendte pecuniae dies pacto profertur, convenisse videtur, 
ne prius vendendi pignoris potestas exerceatur.” But 
if the debt be payable by instalments, and default 
has been made by the debtor in paying the first instal
ment, the creditor is at liberty to bring the property to 
sale. (b)

Under the civil law this right could only be exercised 
by the prior mortgagee, and not by the second or any 
subsequent mortgagee : ‘ ‘ Diversis temporibus eadem re 
duobus jure pignoris obligata, eum, qui prior data mutua 
pecunia pignus accepit, potiorem haberi, certi ac mani- 
festi juris est: nec alias secundum creditorem distrahendi 
potestatem hujus pignoris consequi, nisi priori creditori 
debita fuerit soluta quantitas.” (c) But it is in the 
power of the second mortgagee, even against the will of 
the prior mortgagee, to pay him off, or tender to him, or 
deposit the amount of his demand, and thus place him
self in his situation, and acquire his preferable rights : 
“ Cum secundus creditor, oblata priori pecunia, in 
locum ejus successerit, venditionem,ob pecuniam solutam 
et creditam, recte facit.” (d) ‘ ‘ Qui pignus secundo loco

(a) Cod. lib. 8, tit. 29,1. 2. Pothier, ad Pand. lib. 20, tit. 5, art. 4, § 1.
(b) Dig. lib. 20, tit. 5, 1. 4. Pothier, ad Pand. lib. 20, tit. 5, § 4, art. 13.
(c) Cod. lib. 8, tit. 18,1. 8. Pothier, ad Pand. lib. 20, tit. 5, § 2, art. 8. 

Cod. lib. 8, tit. 20,1. 1, 3.
{$) Dig. lib. 20, tit. 5,1. 5. Pothier, ad Pand. lib. 20, tit. 5, § 2, art. 8.
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accepit, ita jus suum confirmare potest, si priori cre- 
ditori debitam pecuniam solverit; aut cum obtulisset, 
isque accipere noluisset, earn obsignavit et deposuit, nec 
in usus suos convertit.” (a)

The law of Spain followed the civil law in denying to 
a second mortgagee the right of bringing the property 
to sale until he had paid the first mortgagee, or tendered 
or deposited the amount of the mortgage demand.

The law of Holland permitted a subsequent creditor, 
against the consent of the prior mortgagee, to bring the 
property to sale. It has long since ceased to be the prac* 
tice for a subsequent mortgagee to tender the amount 
of the prior mortgage. (b)

The civil law allowed not merely the second, but any 
subsequent mortgage creditor, to place himself in the 
situation of the first mortgagee, by making the payment, 
tender, or deposit of his mortgage demand. But the per
son to whom this privilege was granted must have been 
a creditor by mortgage, and not a mere personal creditor. 
A creditor of the latter description, or a stranger, could 
not succeed to the rights of the mortgagee, unless on 
advancing the amount of the prior mortgage it was 
agreed not only that it should be applied in discharging 
that demand, but that he should succeed to the right of 
such prior mortgage by an assignment of the debt, (c) 
“ Non omnino succedunt in locum hypothecarii credi- 
toris hi, quorum pecunia ad creditorem transit. Hoc 
enim tunc observatur, cum is qui pecuniam postea dat, 
sub hoc pacto credat, ut idem pignus ei obligetur, et in 
locum ejus succedat. Quod cum in persona tua factum 
non sit: judicatum est enim te pignora non accepisse, 
frustra putas tibi auxilio opus esse constitutionis nostrae 
ad earn rem pertinentis.” (d)

(а) Cod. lib. 8, tit. 18,1. 1. Dig. lib. 20, tit. 5,1. 5.
(б) Voet, lib. 20, tit. 4, n. 34, 35. Groeneweg. ad Cod. lib. 8, tit. 18,1. 1.
(c) Voet, ib. Coccius, ad lib. 20, tit. 5, de Jure Offerendi.
(d) Cod. lib. 8, tit. 19,1. 1. Dig. lib. 20, tit. 3,1. 3.
VOL. III. P
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By the law of France, before the promulgation of the- 
Code Civil, a second or subsequent creditor by hypothec 
might, by paying the prior hypothecary creditor, acquire 
his preferent rights. Such payment effected by the 
operation of law a subrogation. The prior creditor was 
deemed to have ceded his rights to the subsequent cre
ditor, by whom he was paid. This subrogation could 
only take place in favour of, and the right of paying off 
the prior creditor could only be exercised by a creditor 
by hypothec, and not by a mere personal creditor, (a) 
A creditor who had himself no hypothec was in the 
same situation as a stranger. If he paid the debt 
of the creditor he acquired the rights of the latter 
only by express agreement, and by the cession of the 
debt, (b)

The Code Civil adopts a similar distinction. A sub
rogation takes place of right, or by operation of law, 
1st, In favour of him who, being himself creditor, pays 
another creditor who is preferable to him by reason of 
privileges or mortgages. 2ndly, In favour of the pur
chaser of an immoveable, who lays out the price of 
his purchase in payment of the creditors to whom such 
heritage was mortgaged, (c)

On the other hand it is conventional, 1st, where the 
creditor receiving his payment from a third person substi
tutes him in his rights, actions, privileges, or mortgages 
against the debtor. It must be express. (d) 2ndly, 
where the debtor borrows a sum for the purpose of 
paying his debt, and of substituting the lender in the 
rights of the creditor. It is necessary that such a sub
rogation be valid, that the act of borrowing and the 
discharge be passed before notaries, and that in the 
act of borrowing it be declared that the payment has

(a) Pothier, Introd. au tit. XX. Cout. d’Orleans, art. 1, § 1. Molin. de 
Usuris, n. 296. Grenier, Tr. des Hypoth. part 1, c. 1, sect. 2, § 2, n. 91, 
et seq. (6) lb. (c) Art 1251.

(d) Art. 1249.
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been made with the money furnished for this purpose 
by the new creditor. It has its effect without the con
sent of the creditor, (a)

By the civil law there were certain demands to which 
was annexed the privilege that the persons by whom 
they were held were entitled to be paid in preference to 
all other creditors by tacit, or conventional, or express 
hypothecs, without regard to the time when their con
ventional mortgages were granted.

For some of those demands a tacit hypothec, or an 
hypothec by operation of law existed. But for others 
the privilege was personal, and no tacit hypothec ex
isted. A conventional mortgage, granted in respect of 
a demand fin* which a tacit hypothec previously existed, 
would necessarily enjoy the privilege annexed to that 
demand, and its preference would depend not on the 
time when it was granted, but on the nature of the debt, 
causa pignoris. But if the demand did not give a tacit 
hypothec, the preference to which it might be entitled 
depended on a conventional mortgage being expressly 
granted to secure this demand : “ Interdum posterior 
potior est priori: ut puta, si in rem istam conservandam 
impensum est, quod sequens credidit: veluti si navis 
fuit obligata, et ad armandam earn rem, vel reficiendam 
ego credidero.” (b)

“ Licet iisdem pignoribus multis creditoribus diversis 
temporibus datis priores habeantur potiores: tamen eum, 
cujus pecunia prsedium comparatum probatur, quod ei 
pignori esse specialiter obligatum statim con'venit, om
nibus anteferri juris auctoritate declaratur.” (c)

In the demands which are the subject of these texts 
there would be no tacit hypothec. They confer on the 
persons holding them a preferent right, only because

(b) Dig. lib. 20, tit. 4,1. 5. 
(c) Cod. lib. 8, tit. 18,1. 7. 

p 2

(a) Art. 1250.
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they are made the subject of a conventional mort
gage, (a)

A distinction is therefore made between those credi
tors who have only an hypothec, and those who have the 
hypothec and the privilege. The latter are paid before 
the former : “ Dimisso funerante hypothecarii veniunt: 
quorum alii hypothecam tautum, alii hypothecam simul 
et privilegium habent: ex quibus hi illis haud dubie 
potiores sunt.” (b)

The hypothec which by the civil law immediately 
followed the prior lien of the fisc, was that granted to a 
creditor, qui ad militiam emendendam credidit, provided 
it was expressly hypothecated by an instrument attested 
by witnesses, (c) The subject of this hypothec being 
unknown to the law of Holland and other states of 
Europe, it has been a question amongst jurists, whether, 
upon the principles which sanctioned it, money lent for 
the purchase of such offices as could be lawfully sold 
might not be the subject of a privileged hypothec on 
that office. Matthaeus considers that it cannot be sus
tained, although a contrary opinion is expressed by 
Voet. (d)

Although the creditor who has advanced his money 
for the restoration of a building has a tacit hypothec, 
yet the advance for the purpose of repairing it, or for 
procuring or preserving a property, does not give a tacit 
hypothec, and the debt does not become privileged 
unless it be made the subject of an express hypothec, (e)

A person who paid to the vendor the purchase money 
of an estate delivered to the purchaser, would not acquire 
any privilege from the hypothec which he might after-

id) Noodt, de Pign. lib. 20, tit. 1. Vinnius, Sel. Qusest. lib. 2, c. 21, 
Pothier, ad Pand, lib. 20, tit. 4, § 26, note 1. Matth. de Auct. lib. 1, c. 19, 
n. 34. (J) Matth. ib. n. 10.

(c) Novell, 97, c. 4.
id) Matth. de Auct. lib. 1, c. 19, n. 24. Voet, lib. 20, tit. 4, n. 18.
(e) Matth. ib. n. 34. Voet,Jb.
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wards obtain from the purchaser for the amount of the 
purchase-money. The dominium had passed to the pur
chaser without any charge, and the other creditors who 
held mortgages obtained at the moment the purchaser 
became the owner would be preferred to him. (a)

The vendor who gave credit for the purchase-money 
could not claim a lien for it over prior mortgagees, 
unless in the act by which the delivery was made, that 
is, by which the dominium was transferred, it was ex
pressly stipulated that the property was transferrred to 
the purchaser subject to an hypothec for the purchase- 
money. Unless there be such a stipulation the hypo
thec which he might afterwards obtain for it would rank 
only from the time it was -granted, and consequently 
be postponed to those which had been previously 
granted.(a)

This distinction between conventional hypothecs given 
to secure a privileged demand, and those which were 
simple hypothecs, is to be found in the law of Hol
land, (£) Spain, (c) and France, (d)

It has no place in the Code Civil, because under that 
code the privilege claimed by the creditor must be in
scribed on the registry, in order to render it effectual, 
and its priority is governed not by the date of the in
scription, but by the rank which is assigned to the 
demand.

By the civil law, when the mortgage was not privileged 
in respect of the debt for which it was given, the preferent 
rights of the creditor depended on the priority of the 
time when his mortgage was granted. It was a rule

(а) Cod. lib. 8, tit. 14, 1. 17; tit. 18, 1. 7. Sande, Decis. Fris. lib. 3, 
tit. 12, def. 6, and 16. Carpzovius, Def. For. par. 1, cons. 28, def. 108. 
Negusantius, de Pign. par. 4, princ. n. 33, et seq. A. Gaill, lib. 2, obs. 12, 
n. 4. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 48, n. 49. Matth. 
de Auct. lib. 1, c. 19, n. 69, 70. Voet. lib. 20, tit. 4, n. 18.

(б) Voet, ib.
(c) L. 28, 29, 30, 33, tit. 13, Part. 5 j L. 9, tit. 3, Part. 5.
(d) Louett and Brodeau, Lett. H, c. 2.
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“ qui prior est tempore, potior est jure.” This priority 
had relation to the time when it was agreed that the 
property should be subject to the hypothec. It has been 
seen that, although the mortgage was given subject to a 
condition, yet if the performance of that condition did 
not depend on the will of the debtor, or, in other words, 
if it were not in his power to prevent the property from 
becoming subject to the mortgage, its priority would be 
reckoned from the time when it was given: “ Unde si 
in diem de hypotheca convenit, dubium non est, quin 
potior sit, licet ante diem cum alio creditore pure de 
eadem re convenit.” (a)

The priority is wholly independent of the period 
when the debt secured by the mortgage was contracted. 
An older creditor, whose mortgage is subsequent to that 
of a junior creditor, will be postponed to the latter : 
“ Ut quis prior tempore in pignore intelligatur, inspici- 
tur duntaxat quis prior convenerit de pignore, non quis 
sit antiquior creditor.” “ Si primus, qui sine hypotheca 
credidit, post secundum, qui utrumque fecit, ipse hypo
thecam accepit, sine dubio posterior in hypotheca est.”(6) 

So entirely does the preference depend on the priority 
of the time when the mortgage has been granted, that 
it is not affected by any agreement between the debtor 
and creditor for the sale of the property, or even by the 
delivery of the property to him : “Si priori hypotheca 
obligata sit, nihil vero de venditione convenerit, posterior 
vero de hypotheca vendenda convenerit: verius est 
priorem potiorem esse. Nam et in pignore placet, si 
prior convenerit de pignore, licet posteriori res tradatur, 
adhuc potiorem esse priorem.” (c)

It has been already stated that by the civil law the 
general hypothec prior in point of time was preferent to 
a special mortgage subsequently granted : “ Qui gene-

(a) Dig. lib. 20, tit. 4, 1. 12, § 2, and 1. 1, § 1, and 1. 11.
(ib) Pothier, ad Pand. lib. 20, tit. 4, § 13. Dig. lib. 20, tit. 4,1.12, § 2. 
(c) Dig. ib. § 10.
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raliter bona debitoris pignori accepit, eo potior est, cui 
postea praedium ex his bonis datur : quamvis ex ceteris 
pecuniam suam redigere possit. Quod si ea conventio 
prioris fuit, ut ita demurn ccetera bona pignori kaberentur, 
si pecunia de his quae generaliter accepit, servari non 
potuisset: deficiente secunda conventione secundus cre
ditor in pignore postea dato non tam potior quam solus 
invenietur.” (a)

The creditor having a mortgage for one debt cannot 
have the benefit of his present mortgage for another 
debt which may have been subsequently contracted : 
“ Si idem bis, id est, ante secundum, et post eum cre- 
diderit, in priore pecunia potior est secundo, in posteriore 
tertius est.” (6)

Although by the novatiooi the principal debt, the mort
gage would be extinguished, yet if at the time it is made 
the mortgage be renewed, the mortgagee will retain his 
priority, and all the privileges incident to his mortgage, 
quoad the original debt; but that priority and these 
privileges will not attach to any further sum in which 
his debtor may have subsequently become indebted to 
him, nor to any additional property included in the 
security, (c)

The preference which the creditor derives from the 
priority of his mortgage extends not only to the pro
perty pledged, but to its accessions, and to the interest 
reserved by the mortgage as well as to the principal. (d) 
If the principal debt were secured by stipulation in the 
nature of a penalty, provided it were not a cover for 
usury, it would be equally entitled to preference, (e)

By the law of Holland, the mortgagee could not

Ca) Dig. lib. 20, tit. 4,1. 2.
(6) Dig. ib. 1. 12, § 3. Pothier, ad Pand. lib. 20, tit. 4, § 2, art. 5.
(c) Voet, lib. 20, tit. 4, n. 32. Gaill, lib. 2, obs. 30, n. 10. Matth. de 

Auct. lib. 1, c. 21, n. 24, 25. Neostad, Cur. Holl. deeds. 9-
(d) Dig. lib. 20, tit. 4,1. 18.
(e) Dig. lib. 20, tit. 1,1. 13, § 6. Voet, ib. n. 27.
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claim the benefit of his security for interest beyond the 
last three years, but for the antecedent arrears he ranked 
only with the general personal creditors, (a)

According to the practice in Demerara, the whole 
arrear of interest is equally preferent with the principal.

The mortgagee is entitled to secure under his mort
gage, as part of the mortgage debt, the costs of suit which 
he has incurred, as well as the sums which he may have 
been obliged to incur on account of the property.

The rule qui prior est tempore, potior est jure, is applied 
to tacit or legal, as well as to conventional or express 
mortgages, when the demand secured by them is not 
privileged. The prior tacit mortgage is preferable to a 
subsequent coventional or express mortgage. A subse
quent tacit mortgage, not privileged, is postponed to the 
elder special conventional or express mortgage, and the 
subsequent express or conventional mortgage gives place 
to the prior tacit or legal mortgage. (b)

A prior general conventional mortgage is preferred 
to a subsequent general conventional mortgage.

Where there exists no priority in point of time, the 
rights of the creditors are concurrent: “ Qui in pignore 
concurrunt tempore, concurrunt jure.” (c)

It is not, however, to be inferred, that in determining 
the priority of two mortgages executed on the same day, 
regard would not be had to the hour of the day in which 
they were respectively granted. (d)

As mortgages are passed in Holland before the court, 
and are entered apud acta in the order in which they

(a) Groeneweg. ad Dig. lib. 20, tit. 4,1. 18. Matth. de Auct. lib.. 1, c. 21, 
n. 11. Maevius, ad Jus Lub. part 3, tit. 1, art. 12, n. 75, et seq.

0b) Voet, lib. 20, tit. 4, n. 28. Matth. de Auct. lib. 1, c. 19, n. 40.
(c) Dig. lib. 13, tit. 7, 1. 20, § l, and lib. 20, tit. 1,1. 16, § 8, and 1. 10.
(d) Pothier, ad Pand. lib. 20, tit. 4, § 31, note 2. Matth. de Auct. lib. 1, 

c. 19, n. 66, 72. Bachovius, de Pign. lib. 4, c. 1, n. 4, 5. A. Gaill, lib. 2, 
obs. 25, n. 3. Tulden, ad Cod. lib. 8, tit. 18, n. 2. Voet, lib. 20, tit. 4, 
n. 29.
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are passed, that which is first entered is deemed to he 
the prior mortgage, (a)

When, however, two or more mortgages are executed 
at the same time, and it does uot appear by any evi
dence which of them was first granted, they must be 
deemed concurrent in time, and the mortgagees must 
rank concurrently pro rata debiti. (b)

By the law of Spain particular provision was made for 
the registry of all mortgages, (c) That provision has 
been superseded in Trinidad by the proclamation of the 
5th of February, 1814, and the order in council of the 
6th of April, 1818. The registrar is required to certify 
on the bottom or the back of the instrument delivered to 
and registered by him the day and hour, month and 
year, when the same was acknowledged before and de
livered to him. In the book kept for this purpose mort
gages are numbered by him in the order in which they 
are delivered to and acknowledged before him. There 
is no difficulty under this system in ascertaining the 
priority of the execution and registration of mortgages.

By the former law of France, if the mortgage ex
pressed to be made before mid-day, it would take pre
cedence of that which only expressed the day on which 
it was made. (d)

Pothier refers to certain arrits, which decided that 
when two mortgages were both entered the same day, 
and passed before the same notary, but neither of them 
expressed the time of the day on which they were passed, 
that which was found first inserted in the register ought 
to be preferred. But this great jurist concurs with 
D’Hericourt in considering that these arrets are not to 
be followed, and that therefore these mortgages ought 
to be deemed concurrent, (e)

(a) Sande, Decis. Fris. lib. 3, tit. 12, def. 16. Negusantius, de Pign. 
part 5, n, 45. A. Matth. de Auct. lib. 1, c. 19, n. 66, 72. Van Leeuwen, 
Cens. For. part 1, lib. 4, c. 11, n. 8.

(b) Voet, lib. 20, tit. 4, n. 29- (c) Nov. Recop. tit. 16, lib. 10.
(d) Pothier, Tr. de l’Hypoth. c. 2, § 3. (e) Ib.
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It has been already seen that the Code Civil gives 
equal right of priority to all mortgages of the same rank 
and date which are inscribed on the same day, without 
any distinction between that inscribed in the morning 
and an inscription in the evening, (a)

The mortgagee may lose the preferent right which he 
has acquired by becoming party to or concurring in a 
subsequent mortgage granted by his debtor: “ Si tecum 
de hypotheca paciscatur debitor, deinde idem cum alio 
tua voluntate : secundus potior erit. Pecunia autem 
soluta secundo, an rursus teneatur tibi, recte quaeritur ? 
Erit autem facti quaestio agitanda, quid inter eos actum 
sit: utrum ut discedatur ab hypotheca in totum, cum 
prior concessit creditor alii obligari hypothecam : an ut 
ordo servetur, et prior creditor secundo loco constitu- 
atur.” (6)

He will also be deprived of it, if he has concealed from 
the party his prior mortgage, and thus induced him to 
take the second mortgage, (c)

A third mortgagee succeeding to the place of the first 
mortgagee, or an assignee of the first mortgagee, would 
not obtain a preference over the second mortgagee for 
any debt except that of the first mortgagee. He could 
not, therefore, tack his third to the prior mortgage. 
“ Plane cum tertius creditor primum de sua pecunia 
dimisit, in locum ejus substituitur in ea quantitate, quam 
superiori exsolvit.” (d)

By the civil law the creditor might sell the mortgage 
property of his own authority if the mortgage expressly 
gave him that power: “ Creditor pignus ex pactione, 
quamvis ejus ea res non sit, alienare potest.” (e)

(a) Art. 2147.
(&) Dig. lib. 20, tit. 4, 1. 12, § 4. Matth. de Auct. lib. 1, c. 19. Perez, 

ad Cod. lib. 8, tit. 26, n. 10. (c) Matth. de Auct. lib. 1, c. 19, n. 86.
(1d) Dig. ib. 1. 16. Coccius, lib. 20, tit. 5, p. 50. M. Merlin, de Pign. et 

Hypoth. lib. 4, quaest. 50, 51. 1 Domat, b. 1, tit. 1, § 6, art. 6. Pothier, ad
Pand. lib. 20, tit. 4, § 1, art. 1 to 32. L. 34, tit. 13, Part. 5.

(e) Inst. lib. 2, tit. 8, § 1.
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If the mortgage debt were payable by instalments, 
with a stipulation that the creditor might sell, if the debt 
were not paid, and default is made in paying the first 
instalment, the sale may be enforced, although the 
second and third instalments be not yet payable, (a)

If the time originally fixed for the payment of the 
debt be extended by a subsequent agreement, a sale can
not be made until the extended period has arrived. (b)

The creditor’s power of sale cannot be defeated by 
any prohibition against alienation found in the debtor’s 
will, nor by any notice he may have given to the creditor, 
nor by the opposition of a subsequent mortgagee, for the 
interest of the latter is considered sufficiently protected 
by the power he possesses of redeeming the prior mort
gage. (c)

The creditor under the civil law might proceed against 
the property and the person of the mortgagor. The 
remedy which he had against the property was ori
ginally given by the praetor Servius, and was confined to 
tacit hypothecs de rebus illatis et invectis in rusticum 
prcedium. It was extended to express hypothecs, and is 
called the actio quasi Serviana, or actio kypothecaria, and 
sometimes simply the actio Serviana.

When the mortgage comprises several subjects the 
mortgagee may proceed against all, or he may select any 
one or more which he deems it most for his interest to 
sell, (d) “ Creditoris arbitrio permittitur, ex pignoribus 
sibi obligatis, quibus velit distractis, ad suum com- 
modum pervenire.” (e)

If he has a particular property pledged to him by a

(a) Inst. lib. 3, tit. 10. Dig. lib. 33, tit. 1, 1. 3. Voet, lib. 20, tit. 5, 
n. 1.

(b) Dig. lib. 20, tit. 5,1. 4, and tit. 6,1. 5, § 1.
(c) Cod. lib. 8, tit. 29,1. 1. Dig. lib. 30, tit. 1, L 114, § 14.
(d) Voet, lib. 20, tit. 5, n. 4.
(e) Dig. lib. 20, tit. 5,1. 8.
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special mortgage, and has also the benefit of the general 
clause, under which he might resort to another estate of 
the debtor, and if the debtor has specially mortgaged 
that other estate to another, the property specially 
pledged to him ought to be first exhausted before he re
sorts to the property pledged to the other creditor : 
“ Quae specialiter vobis obligata sunt, debitoribus de- 
trectantibus solutionem, bona fide debetis et solenniter 
vendere. Ita enim apparebit, an ex pretio pignoris 
debito satisfieri possit. Quod si quid deerit, non pro- 
hibemini caetera etiam bona jure conventionis con- 
sequi.” (a)

But this obligation is not imposed on him if his mort
gage contain the clause, “ ne generali per specialem 
aut speciali per generalem derogetur aut praejudicium 
fiat.” (b)

But neither the debtor, nor any other person than a 
creditor having a special mortgage, can compel him to 
resort in the first instance to the property comprised in 
his special mortgage.

The action may be maintained, not only against the 
mortgagor, but against any third person who is in the. 
possession of the mortgage property, and also against 
him who by dolus malus has ceased to possess it. The 
jus pignoris being annexed to the property, and not to 
the person, the mortgagor cannot by gift, sale, exchange, 
or any other species of alienation, deprive the creditor of 
it. “ Est in arbitrio vestro, personali debitoris hseredes 
actione, an eum, qui ab his distracta sibique tradita pig- 
nora tenet, in rem Serviana, si non longi temporis prae- 
scriptione munitus sit, an utrosque conveniatis.” (e)

The mortgagee is not prejudiced by any recovery

(а) Cod. lib. 8, tit. 28,1. 9- Sande, Decis. Fris. lib. 3, tit. 12, def. 26.
(б) A. Faber, Cod. lib. 8, tit. 6, def. 8. A. Matth. de Auct. lib. 1, c. 19, 

n. 78. Brunneman, ad Dig. lib. 20, tit. 4,1. 2, n. ult. Wassenaar, Pract. 
Jud. d. c. 22, n. 67- Voet, lib. 20, tit. 1, n. 15.

(c) God. lib. 4, tit. 10, 1. 14, and lib. 8, tit. 14,1. 14.
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which a third person may have obtained against the 
mortgagor in a suit instituted subsequent to the mort
gage. But it would be otherwise, if the mortgagee were 
under his contract with the mortgagor in possession of 
the property, and knowingly allowed the mortgagor to 
litigate with another his title to it, because in that case 
he had it in his power, by interposing his own prior 
claim and defending his own title, to have prevented 
such a recovery, (a)

It was in the election of the creditor either to proceed 
against the debtor or his sureties, or to resort in the first 
instance against the property after the debtor had been 
duly summoned, and was in mora. And this election 
might still be made when the debtor was himself in pos
session of the mortgage. But by a new constitution of 
Justinian it was ordained, that when a third person was 
in possession, the mortgagee should, before he proceeded 
against the property, first prosecute his remedy against 
the debtor and his sureties: “ Potest quidem ante in- 
stitutam personalem actionem agi hypothecaria adversus 
debitorem quum possidet. Yerum adversus alium pos- 
sessorem si agatur, potest creditor summoveri, donee ex- 
cusserit tarn rei, quam intercessorum ejus facultates : et 
ita jure antiquissimo observatum fuisse, auctor est in hac 
Novella Justinian us.” (b)

This indulgence could not, however, be claimed if the 
third person, the possessor of the mortgage property, 
knew at the time he acquired it, that it was subject to the 
mortgage, or if he acquired it after a suit had been in
stituted against the mortgagor under the mortgage 
security, (c)

It was only where the mortgage was general that the 
creditor was bound in the first instance to proceed 
against the debtor, because, although one property

(a) Voet, lib. 20, tit. 4, n. 2.
(b) Pothier, ad Pand. lib. 20, tit. 1, art. 1, § 2, n. 31.
(c) Voet, lib. 20, tit. 4, n. 3.
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might have been alienated, yet there remained the other 
property of the debtor subject to it. But if the pro
perty sold were the subject of a special mortgage, the 
creditor would have no other property left for him to 
which he could resort, (a)

By the law of Holland, if the immoveable property, 
the subject of a special, conventional, or legal mortgage, 
were in the possession of the debtor, the mortgagee might 
adopt an action which combined a remedy in personam 
with that in rem. If, however, it were in the possession 
of a stranger, he must elect whether he will first resort 
to his personal action against the debtor, or the pro
ceeding in rem against the third person or possessor 
of the mortgaged property. (b) i

If, in addition to the real estate pledged to him, the 
mortgagee has sureties for the mortgage debt, he must, 
according to the law of Holland, suspend his personal 
action against the sureties, until he has first exhausted 
the mortgaged property, and he is then at liberty to re
sort to them for that part of his debt which may not have 
been satisfied by the proceeds of the sale of the mort
gaged property, (b)

By the law of France, a third person in possession of 
the mortgage property may suspend the prosecution of 
the creditor’s action against him, by insisting, as an ex
ception, that he should first discuss the other property 
of the debtor and his sureties. This exception is not 
competent to him if he be personally responsible for any 
part of the debt, however inconsiderable it may be. He 
is entitled to insist on it, notwithstanding he may have 
had notice of the mortgage. He is bound to point out 
to the creditor other effects of the debtor, and to tender 
to him the expense of the discussion, (c)

(a) Brunneman, ad Cod. lib. 8, tit. 14,1. 24. Voet, lib. 20, tit. 4, n. 3. 
tjb) Politic. Ordonn. Van Holland, art. 36. Voet, ib.
(c) Pothier, Tr. de l’Hypoth. c. 2, art. 2.



The coutume of Paris admits this exception only with 
respect to sums which are demandable.

It cannot be opposed to those who are creditors of 
rents, whether they are secured by a general or special 
hypothec: “ Les detenteurs et proprietaires d’aucuns 
heritages, obligez ou hypotequez a aucunes rentes, ou 
autres charges reelles ou annuelles, sont terms hypote- 
quairement icelles payer, avec les arrerages qui en sont 
dues, a tout le moins sont tenus iceux heritages delaisser 
pour estre saisis et adjugez par decret au plus offrant et 
dernier encherisseur, a faute de payement des arrerages 
qui en sont dues, sans qu’il soit besoin de discussion; et 
si la rente est fonciere, doit etre l’heritage adjuge a 
la charge de la rente. ” (a)

By the Code Civil, the third person in possession of 
the mortgaged property, provided he has not bound 
himself for the debt, may oppose its sale, if there remain 
other immoveables mortgaged for the same debt in the 
possession of the debtor, and require their previous dis
cussion. During the discussion the sale is suspended. (b)

This exception cannot be set up against the creditor 
whose demand is privileged, or who has a special mort
gage upon the immoveable, (c)

Under the civil law, the law of Holland and Spain, 
and the former and present law of France, the jus pig
noris is in its nature indivisible, and subsists in all, and 
each, and every part of the immoveables subject to 
it. (d)

The mortgagee is not bound to take notice of and

(a) Le Maistre, p. 132. Coutume de Paris, art. 101. Duplessis, liv. 2, 
c. 3, § 1, p. 603 and 604.

(b) Art. 2170. (c) Art. 2171.
(d) Cod. lib. 8, tit 31,1.1, and lib. 4, tit. 16,1. 2. Hugo Grotius, Manud. 

ad Jurisp. Holl. lib. 2, c. 48, n. 53. Faber, Cod. lib. 8, tit. 6, def. 5, and 
lib. 8, tit. 6, def. 40. Negusantius, de Pign. part 8, n. 48. Resp. Jurisc. 
Holl. part 2, cons. 11, and part 3, vol. 2, cons. 114, and part 4, cons. 240, 
n. 1. Neostad, Curiae Holl. decis. 4, in fine. Sande, de Cess. Act. c. 6, 
n. 61. Christ, ad Leg. Mech. tit. 13, art. 31. Voet, lib. 20, tit. 4, n. 4. 
Pothier, Tr. de l’Hypoth. c. 2. Code Civil, art. 2114. L. 15, tit. 13, Part. 5.
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proceed against the parties according to their respective 
shares or interests in the mortgaged property. Thus, if 
there were only one property mortgaged, and it was de
vised to one of the several heirs of the deceased mort
gagor, or if it had been divided amongst them in shares, 
or if part of the mortgaged property had been alienated 
by the debtor or his heirs, the mortgagee is at liberty to 
proceed for the whole debt against the share allotted to 
either. Nor can the possessor, by tendering his pro
portion of the debt, prevent the mortgagee from resort
ing to him for the sale of the share possessed by 
him. (a)

If, on the other hand, several properties be specially 
pledged for the same debt, some of which have passed 
into the possession of third persons by a title either 
valuable or voluntary, the mortgagee may proceed 
against each person in possession of any one of the pro
perties in solidum, either that he should pay the whole 
debt, or give up the property held by him.

The heir or other person who has thus been obliged 
to pay the whole debt, or to give up the property or 
share possessed by him, has his indemnity by the con
tribution to which he is entitled from his co-heirs, or 
from the other persons who are in possession of other 
parts of the property, (b)

It is, however, perfectly clear that he who pays the 
whole cannot recover from any one of the others more 
than a rateable proportion of the debt.

It has been already observed that the price obtained 
by the debtor from the sale of the mortgaged property 
is not surrogated for the property sold, and therefore is 
not subject to the mortgage. The action in rem could, 
therefore, according to the strictness of the law, be in
stituted only against the last possessor of the property, 
if it had passed through many hands. It was, however,

(a) Voet, lib. 20, tit. 4, u. 4. (b) Ib. n. 5.
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decided by the Supreme Court of Holland on principles 
of equity, and to avoid circuitous litigation and its con
sequent expense, that the creditor could resort to the 
first possessor to recover the price, if it were made to 
appear that the fourth possessor could sustain an action 
for the eviction against the third, the third against the 
second, and the second against the first, (a)

If the mortgagee proceed against a third person in 
possession of the mortgaged property, he must prove, 
in the case of a special mortgage, that it belonged to the 
mortgagor at the time the mortgage was granted ; or if 
it be a general mortgage, that it belonged to him at 
some time subsequent. But if he proceed against the 
mortgagor himself, and no other person intervene to 
dispute his title, such proof is not required, for the 
debtor is bound to give effect to his deed. (b)

If two mortgages of the same property should be 
granted at the same time, to two or more creditors, and 
without any particular share or interest in such property 
being expressly appropriated to either, they will be en
titled to the benefit of the security in proportion to the 
amount of -their respective demands, (c) If, however, 
one of the two mortgagees receive payment of his debt, 
or if his mortgage be otherwise discharged, the other 
mortgagee has the benefit of the security against the 
whole property comprised in it. (d)

The sale must be effected by public auction, after 
three notices had been given to the debtor, requiring 
him to discharge the mortgage, and it must be con
ducted bona fide: “ Creditor hypothecas, sive pignus 
cum proscribit, notum debitori facere, et sibi bona fide 
rem gerere, et quando licet testato dicere debet. Si 
quid itaque per fraudem in pignore villse venditse com-

(a) Neostad, Cur. Holl. decis. 16, qusest. 2. Voet, lib. 20, tit. 4, n. 6. 
(S) Voet, ib. n. 7. (c) Ib. n. 8. (d) Ib.

VOL. III. Q
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missum probare potcs, ut inferatur actio, quae eo nomine ; 
competit, adi eum, cujus de ea re notio est.” (a) |

The debtor could not become the purchaser. “ De
bitor a creditore pignus, quod dedit, frustra emit, cum , 
rei sucb nulla emptio sit.” (b)

If he had purchased the property for less than the 
debt, he could not demand it from the creditor without 
first tendering to him the whole of the mortgage 
debt, (c)

The creditor could not become the purchaser without 
the consent of the debtor. But the purchase, even if it 
were made with the consent of the debtor, will not dis
charge the subsequent mortgages : “ Si vendidisset,
qui ante pignus accepit: persecutio tibi hypothecaria 
superesse non posset. Cum autem debitor ipsi priori 
creditori eadem pignora in solutum dederit, vel vendi- 
derit: non magis tibi persecutio adempta est, quam si 
aliis easdem res debitor vendidisset. Sed ita persequens 
res obligatas audieris ; si quod eidem possessori propter 
praecedentis contractus auctoritatem debitum est, ob- 
tuleris.” (d)

A purchase of the mortgaged property by a subsequent 
from a prior mortgagee is considered to be made for the 
purpose, not of acquiring the ownership, but of pre
serving his security. The mortgagor might, therefore, 
on tendering to the purchaser the principal and interest 
of the mortgage debt, obtain restitution of the property:
“ Cum posterior creditor a priore pignus emit, non tarn 
adquirendi dominii, quam servandi pignoris sui causa 
intelligitur pecuniam dedisse: et ideo offerri ei a debitore 
potest.” (e)

A similar presumption is made when the surety of
(а) Cod. lib. 8, tit. 28,1. 4. Pothier, ad Pand. lib. 20, tit. 5, § 6, art. 19.
(б) Dig. lib. 13, tit. 7,1. 40. (c) Ib.
(d) Cod. lib. 8, tit. 20,1. 1, and tit. 28, 1. 10. Pothier, ad Pand. lib. 20, 

tit. 5, § 2, art. 11.
(e) Dig. lib. 20, tit. 5,1. 6 Pothier, ad Pand. lib. 20, tit. 5, § 2, n. 8.
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the debtor becomes the purchaser, and he is not allowed 
to retain the property as purchaser : “Si fidejussor a 
creditore pignora emerit oblata quantitate sortis et usu- 
rarum, tibi dominium cum fructibus, quos bona fide 
percepit, consultius restituet, ne fidei ruptse gratia de 
dolo possit actio exerceri.” (a)

Hence it followed that in all these cases where the 
purchaser was not an absolute stranger, but stood in the 
relation of a subsequent incumbrancer or surety, he 
could be compelled to make restitution of the mortgage 
property, on the debtor tendering to him the principal 
and interest of the price paid for it. (b)

The law of Holland does not permit a sale of the 
mortgaged property to be made, except under the ju
dicial sentence of the court; nor will the necessity of a 
judicial sale be dispensed with, although there should 
have been an agreement between the creditor and 
debtor that the sale may be made by the private au
thority of the former Such an agreement cannot pre
judice the right of the other creditors, (c)

When the sale is made ex decreto judicis, a creditor or 
a surety of the debtor majr acquire a valid title as pur
chaser, nor can the debtor, or any other creditor, by ten
dering the purchase-money, compel him to return the 
property. (d)

The mortgages of property in British Guiana usually 
contain an act of willing condemnation; that is, by the 
instrument of mortgage the mortgagor consents that a

* (a) Cod. lib. 2, tit. 21, 1. 1. Pothier, ad Pand. lib. 20, tit. 5, art. 1, n. 22.
(b) Voet, lib. 20, tit. 5, n, 9- Sande, Decis. Fris. lib. 3, tit. 12, def. 18.
(c) Matth. de Auct. lib. 1, c. 3, n. 11, and c. 16, n. 14,15. Neostad, Cur. 

Sup. decis. 89, 90. Groeneweg. ad Inst. § 1, lib. 2, tit. 8. Voet, lib. 20, 
tit. 5, n. 6.

(d) Groeneweg. ad Cod. lib. 2, tit. 22, 1. 1, 6. Voet, lib. 20, tit. 5, 
n. 9, 11. Groeneweg. ad 1. 13, Cod. lib. 8, tit. 45, et ad lib. 8, tit. 30. 
Van Leeuwen, Cens. For. part. 1, lib. 4, c. 10, n. 9, in fine. Neostad, Cur. 
Sup. decis. 97.
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willing and voluntary condemnation should be decreed 
and adjudged against him by the counsellor commis
saries before whom the mortgage is passed; and accord
ingly such condemnation is declared to be decreed 
against him by the commissaries in the act of mortgage. 
The mortgagee prays the execution of this condemna
tion. If the mortgage does not contain the clause, the 
mortgagee sues the debtor for payment, and concludes, 
that on default thereof the mortgaged property may be 
declared bound and executable.

Upon this decree being obtained, execution is levied 
on the property, and a sale then takes place, after the 
required advertisements have been published, and the 
other solemnities complied with.

The proceeds of the sale are deposited in the court, 
and a proceeding is then adopted by which the priorities 
of - the claims of the several creditors are ascertained, 
and the proceeds distributed according to the priorities 
of those claims. For this purpose the creditors of the 
mortgagor are cited by public notice to come in and assert 
their claims, and lodge the necessary proofs in support 
of them. This proceeding is called the prceferentia, and 
concurrence of creditors, since its object is to comprise 
the assertion and the adjudication of those claims which 
are prior or preferred, as well as those which are con
current. He who claims a preferent or concurrent 
right is the actor. Each claim to be preferred or to be 
ranked concurrently is regularly brought to issue and 
debated, and the court, by its sentence, declares the order 
in which the parties are to rank on the proceeds.

A certain time was appointed for the parties to appear, 
but even after its expiration, on a proper application, 
they were admitted to the benefit of the decree about to 
be pronounced, and even after the decree had been pro
nounced, and the proceeds distributed according to the 
order which had been adjudged, it was competent for
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those who were absent or ignorant of the proceeding, 
by restoring things to their former state, to obtain an
other debate on the order of preference, (a)

The period within which alone the sentence of pre
ference can be impeached, and the distribution of the 
property set aside, is not in Holland, as in other 
countries, particularly fixed. But the same time is 
granted to parties for assigning causes for their delay 
as is allowed for the relief by restitutio in integrum. (b)

In consequence of the relief thus afforded to those 
who were prevented from coming in with the other 
creditors, it has become the established law of Holland 
that creditors, after the proceedings in prce and con
currents are closed, on receiving their respective shares, 
give sufficient security de restituendo, to refund that 
which they may have received, in case any preferable 
creditors should afterwards appear, (c)

It has been doubted whether, according to the terms 
of the security de restituendo, the creditor is bound to 
restore tbe principal with interest. It seems he is not 
bound to pay interest. (d)

If, therefore, it be intended that the interest should be 
paid by the creditor who refunds, it ought to be so ex
pressly provided in the security.

By the law of Spain, the act of mortgage may contain 
a confession by the mortgagor of the debt, and a clause 
empowering the court to pass judgment and award exe
cution against him. If such be its effect, the creditor, 
upon producing it to the court, obtains an award of 
execution. But it could only be awarded against the 
debtor himself, and not against a third person in pos
session of the mortgaged property, unless the latter had 
acquired it after the executive process had been com-

(a) Matth. de Auct. lib. 1, c. 11, and c. 17-
(b) Ib. c. 17, n. 14. (c) Voet, lib. 20, tit. 4, n. 10.
(d) Matth. de Auct. lib. 1, c. 17, § 9, to 11. Voet, ib.
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menced. When, however, the act of mortgage does not 
contain a clause authorizing the court to award execu
tion, the creditor must proceed by action on his mort
gage security, and conclude that the defendant may be 
decreed to pay the amount due thereon. When the 
decree or judgment has been passed, it is delivered to 
the officer to be executed. This is followed by an 
award of execution against the property. The sale 
takes place by public auction, creditors who dispute the 
priority of the mortgage interpose their claims, a con- 
corso is formed, and their respective priorities are debated 
and fixed by the sentence of the court, (a)

When a third person is in possession of the mortgaged 
property, it seems the creditor ought first to resort to 
the debtor, and if his demand be not satisfied, he may 
then proceed against the third possessor for the recovery 
of the property. If, however, the transfer were made 
to him after the creditor had commenced his suit against 
the debtor, it is competent for the creditor, at his option, 
to sue the debtor or possessor of the mortgaged pro
perty. (b)

By the law of France, the jus pignoris did not of itself 
alone entitle the creditor to seize the property, even 
although it was in the possession of the debtor. The 
mortgage might by express provision confer on him 
le droit d’execution, and he was then said to have un titre 
executoire, which is defined to be “ un acte passe par- 
devant notaires, par lequel le debiteur s’est voluntaire- 
ment oblige a payer une certaine somme, ou bien un 
jugement qui le condamne a la payer.” (c) It must have 
been passed before two notaries, or by one notary in the 
presence of two witnesses. The notaries must be com-

(a) L. 5, tit. 8, lib. 11, Nov. Recop. L. 1 and 3, tit. 28, lib. 1, Nov. 
Recop. Order in Council, Sept. 16th, 1822.

06) L. 14, tit. 13, Part. 5.
(c) Pothier, Introd. au Titre XX. c. 2, n. 89.
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peteut to take the act, and the witnesses must be also 
competent. The sum for which it is passed must be 
liquidated or certain. If interest were sought to be 
recovered there must be a judgment obtained in order 
to place the debtor in mora. (a)

If the creditor has not un titre executoire, and the 
property is in the possession of the debtor or his heirs, 
the action personnelle hypothecate might be brought, 
and a judgment would be obtained, condemning the 
defendant to pay the debt. This was followed by the 
saisie rdelle, under which the property mortgaged, as 
well as other real property of the debtor, might be taken 
in execution.

The claims of creditors who asserted rights preferent 
to the demand of the execution creditor, were brought 
into debate and decided, and were ranked on the pro
ceeds of the sale, according to their priorities and pri
vileges.

When a third person is in possession of the mortgage, 
the action in rem is brought against him for the purpose 
of having it declared by the judgment that the property 
was ^hypothecated for the debt, and that the defendant 
might be condemned to quit it, in order that it might 
be brought to judicial sale, if he would not pay the debt 
for which it was hypothecated.

The prosecution of this action might, it has been seen, be 
suspended, by the defendant insisting on the exception of 
discussion. If the creditor were the heir of the defendant’s 
vendor, his action might be resisted by the exception de 
garantee : “ Quem de evictione tenet actio, eum agentem 
repellet exceptio.” The defendant, if he paid the 
debt, and thus retained the property, was entitled to a 
cession by the creditor of all his rights and actions, so 
as to enable him to obtain indemnity from his vendors.

(a) Edit, de June, 1680. Declaration, June 19th, 1691. 1 Pigeau, de la
Proced. Civile, p. 41, et seq.
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If he gave up the mortgaged property he was entitled 
to come in as a creditor on the proceeds of the sale for 
the reimbursement of the necessary expenses incurred 
by him on account of the property.

Upon the defendant making default in paying the 
mortgage debt, or giving up the property, a curator of 
it might be appointed, against whom the saisie rklle 
would proceed, and a sale of it would then be made. 
The conflicting claims of the creditors as to the order 
in which they should be ranked on the proceeds then 
became the subject of debate and decision.

Until the adjudication of the property to the pur
chaser, it is in the power of the possessor to retain the 
property, if he will pay the debt for which it is hypo
thecated, and the costs, (a)

The creditor, in order to interrupt the possession and 
prevent the possessor from acquiring by prescription a 
title to the property discharged from the mortgage debt, 
is at liberty to bring an action against him. This action 
is, from its object, called Vaction cfinterruption. The 
mortgage is declared by the judgment. It may be 
brought before the debt is due, and it cannot be sus
pended by the exception of discussion, except it seems 
that de la garantee. (b)

Under the Code Civil the action hypothecate has no 
existence, except for the purpose of obtaining a decla
ration of the hypothec in order to interrupt prescription. 
The tedious and expensive process which must have 
been pursued before the payment of the mortgage debt, 
or the delivery up of the mortgaged property could be 
obtained, has been thus avoided.

It is no longer necessary to obtain a sentence de
claring that the property is charged with the mortgage as 
a foundation for the subsequent sentence, because the

(a) Pothier, Introd. au tit. XX. Cout. d’Orleans, n. 50,51, et seq.
(b) Pothier, ib. n. 53. Pigeau, de la Proced. Civile, sup.
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law has charged the property if there has been an in
scription of the mortgage. The language of the Code 
Civil is, that the creditor who has a privilege or mort
gage inscribed on an immoveable, follows it into what
ever hands it passes, to be ranked and paid according 
the order of the debt or inscription. (a)

The third person in possession of the property, if he 
does not comply with the formalities to clear his owner
ship, stands, by the sole effect of the inscriptions, bound 
as detainer for all the mortgage debts, and he has al
lowed to him the times and delays granted to the 
original debtor. (b)

He is bound, in the same case, either to pay all the 
interest and principal sums demandable, whatever may 
be their amount, or to quit the immoveable mortgaged 
without any reserve, (c)

If he does not fully satisfy one or other of these ob
ligations, every mortgage creditor has the right of selling 
over him the immoveable mortgaged, thirty days after 
the commandement made on the original debtor, and 
summation upon the third person in possession to pay 
the debt demandable, or to quit the property. (d)

It is competent for all third persons detainers, who 
are not personally bound for the debt, and who are not 
incapable of aliening, to give up the property, (e)

It may even be done by the detainer after he has ac
knowledged the obligation, or suffered judgment in such 
capacity solely. But notwithstanding he may have 
given it up, yet until adjudication he may retake it on 
payment of the whole debt and costs, (f)

The delivery up of the property on account of mort
gage is to be done at the office of the secretary of the 
tribunal within which the property is situated, and an act 
thereof is given by such tribunal, (g)

*(a) Art. 2166. 
{d) Art. 2169. 
(g) Art. 2174.

(b) Art. 2167. 
(e) Art. 2172.

(c) Art. 2168. 
(/) Art. 2173.
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On the petition of the most diligent among the parties 
interested, a curator is appointed to the immoveable 
quitted, against whom the sale of the immoveable is sued 
according to the forms prescribed for expropriations, (a) 

For deteriorations proceeding from the act or the 
negligence of the third person detainer, to the prejudice 
of creditors, mortgagees, or persons having privilege, he 
is liable to an action of indemnity. (b)

He is liable for the fruits of the immoveable mort
gaged only from the day of the summons to pay or to 
quit, and if the process commenced has been abandoned 
for three years, he is accountable for them only from the 
fresh summons to be given, (c)

The servitudes and real rights which the third person 
detainer had in the immoveable before his possession are 
renewed after the quitting, or after adjudication on sale 
over him.

His personal creditors, after all those who are in
scribed as against the preceding owners, have their mort
gages according to their rank over the property quitted 
or adjudged. (d)

The third person detainer who has paid the mortgage 
debt, or given up the immoveable mortgaged, or suffered 
expropriation of such immoveable, has remedy in war
ranty, as of right, against the principal debtor, (e)

The third person detainer, who is desirous to clear 
his ownership, on paying the price, must observe the for
malities which have been referred to in a preceding 
volume, (f)

It is a principle common to all the systems of juris
prudence considered in this section that the mortgage 
security is extinguished by the discharge or release of the 
principal debt or obligation, “ cum principalis causa non 
consistit,ne eaquidem,quae sequuntur, locum habent.’ ’ (g)

(a) Art. 2174. (6) Art. 2175. (c) Art. 2176.
[d) Art. 2177- (e) Art. 2178.
(/) Art. 2179- Ante, vol. 2. (>j) Dig. lib. 50, tit. 17,1. 129-
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The extinction is effected by payment, tender, 
consignation, compensation, voluntary novation, re
mission, by the pactum, de non petendo, by the union 
of the two characters of debtor and creditor, as 
by the mortgagee succeeding as heir to the mort
gagor, or by any of the other means by which obli
gations are discharged or released, (a)

Thus a tacit hypothec or lien on the estate of a step
father was acquired by children of a former marriage, 
in consequence of his having married their mother and 
guardian, who had neither accounted nor paid over the 
residue of the succession, the children succeeding to the 
mother as heirs simply without an inventory. It was 
decided, that as the principal debt or obligation con
tracted by the mother in consequence of her adminis
tration as guardian was extinguished, there was no 
longer any lien on the step-father’s property. (b)

The whole debt must be paid, and the creditor receiv
ing only a part of the debt is not bound to give up any 
part of the property comprised in his security : “ Qui 
pignori plures res accepit, non cogitur unam liberare, 
nisi accepto universo, quantum debetur.” (c) Neither 
is it sufficient that one of several heirs of the debtor has 
paid his proportion of the debt: “ Si unus ex haeredibus 
portionem suam solverit, tamen tota res pignori data ve
nire poterit: quemadmodum si ipse debitor portionem 
solvisset.” (d)

If the mortgagee grant his mortgage to his creditor 
as a security for his debt, payment to the mortgagee of 
the original debt discharges the mortgage, unless the 
assignee has given notice to the mortgagor not to

(a) Dig. lib. 20, tit. 6, 1. 6. Cod. lib. 8, tit. 31, 1. 3. Voet, lib. 20, 
tit. 6, n. 2. L. 21 and 38, tit. 13, Part. 5. L. 1, 2, 3, 8, 15, 16, 17, 
20, tit. 14, Part. 5. Feb. lib. 2, tit. 4, c. 28. Pothier, Tr. de l’Hypoth. 
c. 3, § 4, and Tr. des Oblig. part 3, c. 5. Code Civil, art. 2180.

(ft) Voet, lib. 20, tit. 6, n. 2. Sande, Decis. Fris. lib. 3, tit. 12, def. 4.
(c) Dig. lib. 20, tit. 1,1. 19. (d) lb. lib. 13, tit. 7, i. 8.
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pay the mortgagee until he has satisfied the debt for 
which he had assigned the mortgage. («)

The creditor is considered to have received payment 
if the rents and profits which he has derived from the 
mortgaged property are equal to the debt: “ Fundum 
pignori obligatum, si creditor ex fructibus debitum con- 
secutus est, cum ipso jure pignus ab obligatione libe- 
ratum sit, distrahere minime potest.” (b)

If, at the time of the payment of the debt secured by 
mortgage, the creditor has owing to him another debt 
by the mortgagor not secured by mortgage, he may, as 
against the debtor, but not against any hypothecary cre
ditor, nor any other person but the original debtor, re
tain the property as a security for the latter debt, but 
this retention is only admitted for the principal, and not 
for any interest on the latter debt, (c)

If the creditor will not receive payment, yet if con
signation of the debt be made, the mortgage will be ex
tinguished : “ Si reddita debita quantitate, vel rebus in 
solutum datis sive distractis, et compensato pretio, satis 
ei, contra quern supplicas, factum esse adito praeside 
provinciae probaveris: vel si quod residuum debetur, 
obtuleris, ac, si non acceperit, deposueris consignatum : 
restitui tibi res pacto pignoris obligatas providebit: cum 
etiam edicto perpetuo actione proposita, pecunia soluta 
creditori, vel si per eum factum sit, quominus solve- 
retur : ad reddenda ea, quae pignori acceperat, jure 
eum satis evidenter urgeri, manifestum est.” (d)

The mere offer of the debt will not extinguish the

(a) Cod. lib. 8, tit. 24,1. 1, and tit. 17, 1. 4. Voet, lib. 20, tit. 6, n. 2. 
Feb. lib. 2, tit. 4, c. 28. Pothier, Tr. du Cout. de Vente, n. 556. Code 
Civil, 1691.

(b) Cod. lib. 8, tit. 28,1. 1.
(c) Cod. lib. 8, tit. 27. Perez, ad Cod. lib. 8, tit. 27. Voet, lib. 20, 

tit. 6, n. 16. Molin. ad Consuet. Paris, tit. 1, § 1, gloss. 9, n. 35, 36.
(e?) Cod. lib. 8, tit. 31,1. 3. Ib. tit. 14,1. 20, tit. 25,1. 2, and tit. 43, 1. 9. 

Voet, lib. 20, tit. 6, n. 13. L. 8, tit. 14, Part. 5. Pothier, Tr. des Oblig. 
Part. 5, n. 572. Code Civil, art. 1257
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security, although it may prevent the creditor from pro
secuting a sale, but there must be an actual consignation 
and deposit of it to effect an extinction, (a)

Novation is another mode by which the debt, and con
sequently the mortgage, may be extinguished. It is 
defined to be “ prioris debiti in aliam obligationem vel 
civilem vel naturalem transfusio atque translatio: hoc 
est, cum ex prsecedenti causa ita nova constituatur, ut 
prior perimatur. Novatio enim a novo nomen accepit, 
et a nova obligatione.” (b)

This novation may take place by the substitution of 
another creditor or another debtor, or both, in the place 
of the original creditor and debtor, (c)

When another creditor is substituted, it is called 
delegatio. (c)

Novation will not extinguish the mortgage if it has 
been renewed at the time of the novation, but such 
mortgage will retain its original priority. (d)

The security is extinguished by the remission of the 
debt, as by an agreement not to sue for it, by the de
livery or bequest to the debtor of the instrument con
taining the mortgage debt, which was the subject of the 
security. (e)

But if the remission of the debt be invalid on a ground 
which would also render the express remission of the 
mortgage security invalid, the remission of the debt will 
not affect the mortgage security. A remission obtained 
by fraud or fear, &c., and against which relief may be 
obtained, or if the mortgagee were indebted, and made

(а) Cod. lib. 4, tit. 32, 1. 6, 19, and lib. 8, tit. 28, 1. 5. Voet, lib. 20, 
tit. 6, n. 15.

(б) Dig. lib. 46, tit. 2,1. 1. (c) lb. 1. 11, 1
(id) lb. Perez, ad Cod. lib. 8, tit. 27, n. 1. Voet, lib. 46, tit. 2. L. 15, 

tit. 14, Part. 5. Febrero, ubi sup. Greg. Lopez, gl. 4, 6, 7. Pothier, Tr. 
des Oblig. n. 581. Code Civil, art. 1271. Voet, lib. 20, tit. 6, n. 13.

0e) Perez, ad Cod. lib. 8, tit. 26. Voet, lib. 20, tit. 6, n. 3.
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the remission in fraud of his creditors, it would be void, 
and could not operate as a remission of the mortgage 
security.

The mortgage security is extinguished when the cre
ditor remits his jus pignus either tacitly or expressly. If 
he gives up or bequeaths to the debtor the instrument 
which contained the mortgage, or gives up or bequeaths 
the property to the mortgagor, he is considered to have 
tacitly remitted the mortgage, (a)

When the mortgagee becomes the owner of the mort
gage property by contract, succession, or by any other 
means, the mortgage is at an end : “ Res sua nemini ser- 
vire potest.” (b)

If, however, the mortgagee acquires the mortgage 
property by private contract with the mortgagor, and is 
afterwards evicted by a prior mortgagee, he resumes his 
original character of mortgagee, and his .rights and pri
vileges as mortgagee would revive, (c)

The principal debt may not have been extinguished, 
but continue to subsist, and yet the mortgage security 
discharged.

The extinction of the jus pignoris will take place by 
the destruction of the mortgaged property .' “ Sicut re 
corporali extincta ita et ususfructu extincto, pignus hv- 
potheca ve perit.” Nor can the debtor be compelled 
to replace it. (d)

The creditor is presumed to have remitted his mort
gage security by concurring in the exchange, gift, or 
other alienation of the mortgage property by the mort
gagor or his heir to a third person, unless the right of

(ia) Perez, ib. n. 5.
(6) Dig. lib. 7, tit. 6, 1. 5. Voet, lib. 20, tit. 6, n. 1. Pothier, Tr.*de 

l’Hypoth. c. 3, § 2.
(c) Ib.
(d) Dig. lib. 20, tit. 6,1. 8. Voet, lib. 20, tit. 6, n. 4. Pothier, Tr. de 

l’Hypoth. c. 3, § 1. Code Civil, 1302. L. 15, tit. 13, Part. 5. L. 28, 
tit. 8, Part. 5. M. Merlin, de Pign. lib. 5, tit. 1, quaest. 32.
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the creditor, when he consented, was reserved : “ Cre
ditor, qui permittit rem venire, pignus dimittit.
“Si in venditione pignoris consenserit creditor, vel, ut 
debitor banc rem permutet, vel donet, vel in dotem det, 
dicendum erit, pignus liberari: nisi salvd causa pignoris 
sui consensit.” (b)

His consent is implied if he signed the particulars of 
the sale, unless he was manifestly deceived in signing. 
His consent to or ratification of the sale after it is made 
is equivalent to previous consent.

The consent, however, of the creditor to the remission 
of his pledge is not presumed on account of his know
ledge of the intended alienation and his silence thereon, 
because he may have been satisfied, from his conviction, 
that such alienation would not prejudice his secu rity: “Non 
videtur autem consensisse creditor, si sciente eo debitor 
rem vendiderit, cum ideo passus est venire, quod sciebat 
ubique pignus sibi durare. ”(«)

But if the estate be duly sold at a public auction, and the 
requisite public notices have been given, and the creditor 
is in the country, but does not interpose any opposition, he 
loses his security: “Si eo tempore, quo prsedium distra- 
hebatur, programmate Sdmoniti creditores, cum pras- 
sentes essent, jus suum executi non sunt: possunt videri 
obligationem pignoris amisisse.” (d)

It has been already stated, that when a mortgagee 
consents to his debtor granting a second mortgage, it 
becomes a question of fact whether it was the intention 
of the parties that the mortgage should be relinquished, 
or that he merely postponed himself to a second or sub
sequent mortgage. When the latter is the case, the prior 
mortgagee succeeds to the place of the subsequent mort-

(a) Dig. lib. 50, tit. 17,1. 158.
(b) Dig. lib. 20, tit. 6,1.4, § 1. Perez, ad Cod. lib. 8, tit .26, n. 4, 5. Voet, 

lib. 20, tit. 6, n. 6. * L. 39, 40, tit. 13, Part. 5. Pothier, Tr. de FHypoth. 
c. 3, § 5. Grenier, Tr. des Hypoth. p. 2, c. 3, n. 505, et seq.

(c) Dig. lib. 20, tit. 6,1. 8, § 15. Voet, ib. Pothier, ib.
(d) Cod. lib. 8, tit. 26,1. 6.
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gagee, and the intervening mortgages take their rank 
according to the priority of their execution, unless the 
subsequent mortgagee deceived him by representing 
that there was no intermediate mortgage, (a)

The consent of the mortgagee to the alienation of the 
mortgage property will not constitute a remission of his 
security, unless the conditions which accompanied that 
consent are strictly observed. If the sale to which he 
consented was to be made in ten days, a sale at an 
earlier or later period will not operate as a remission or 
renunciation of his jus pignoris: “ Quod si concesserit 
decern vendere, ille quinque vendiderit, dicendum est, 
non esse repellendum creditorem.” “ Sed si intra annum, 
aut biennium consenserit creditor vendere, post hoc 
tempus vendendo, non aufert pignus creditori.” (b)

If another species of alienation be made than that to 
which he consented, it becomes a question of fact whe
ther such alienation was intended to be executed: “Sed 
si permiserit creditor vendere, debitor vero donaverit, an 
exceptione ilium summoveat ? An facti sit magis quaes- 
tio, nunquid ideo veniri voluit, ut pretio accepto, ipsi 
quoque res expediat ? Quo casu non nocebit con
sensus.” (c) *

If the sale to which he consented did not take place, 
or if it be set aside, or if from any other cause it be in
effectual, the renunciation or remission has not been 
effected, and it continues to be competent for him to 
prosecute his rights as a mortgagee. (d)

If the alienation has been once made in conformity 
with the consent which had been given, the mortgage 
security was extinguished, and would not be revived if 
the debtor had subsequently become, by some new act or 
cause, the owner of the property, (e) *

(a) Perez, ad Cod. lib. 8, tit. 26, n. 10. Voet, lib. 20, tit. 6, n. 15.
(b) Dig. lib. 20, tit. 6,1. 8, § 14, (c) Ib. § 13.
(d) Voet, lib. 20, tit. 6, n. 7. (e) Cod. lib. 8, tit. 26,1. 11.
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But it is said by Groenewegen that this law has been 
abolished, and that the jus pignoris would revive, if the 
property should revert to the debtor But it would 
seem that the creditor would acquire the security only 
by virtue of his general hypothec, which affects the future 
as well as the present property of the debtor, (a)

The security is extinguished by the termination of the 
estate or interest which the mortgagor had in the pro
perty at the time he granted the mortgage.

If the mortgagor had an interest in the mortgaged 
property, defeasible on a subsequent condition or con
tingency, the mortgage security is at an end when the 
interest of the mortgagor determines by the performance 
of that condition, or the happening of that contin
gency. (b) “ Si res distracta fuerit sic, nisi intra cerium 
diem meliorem conditionem invenisset, fueritque tradita, 
et forte emptor, antequam melior conditio offerretur, 
hanc rem pignori dedisset, Marcellus lib. 5 Digestorum 
ait, finiri pignus, si melior conditio fuerit allata : quan- 
quam ubi sic res distracta est, nisi emptori displicuisset, 
pignus finiri non putet.” (c) This principle is founded 
on the common rules of law. “ Soluto jure dantis, 
solvitur jus accipientis,” %nd “ nemo plus juris ad 
alium transferre potest, quam ipse habet.”

But if the termination of his estate or interest de
pended on himself, as if he had purchased a property, 
with liberty to return it if he disliked it, he could not ex
ercise this liberty after having mortgaged it: “ Quan- 
quam ubi sic res distracta est, nisi emptori displicuisset, 
pignus finiri non putet.” (d)

If a sale of property should be set aside at the instance 
of the purchaser ob enormem Icesionem, who had in the 
meantime granted a mortgage of it, the property will

(a) Groenewegen, ad 1. 11. Cod. ib. Perez, ad Cod. lib. 8, tit. 26, n. 6. 
Pothier, c. 3, § 5. (b) Voet, lib. 20, tit. 6, n. 8.

tc) Dig. lib. 20, tit. 6,1. 3. (d) Ib.
VOL. III. R
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not, it seems, be discharged of the mortgage. But if 
the vendor had been the person on whose suit it had 
been set aside, it would not continue subject to the 
mortgage, (a)

The mortgage security also may be discharged by the 
effluxion of time, as if it be provided that the property 
should remain pledged only for a limited time. (b)

It is not extinguished by the mortgagor offering to the 
morlgagee another mortgage security, unless the latter 
consents to accept it. (c)

A conventional does not release or discharge a tacit 
morgtage. (d)

It remains to be considered what is the effect of pre
scription in extinguishing the security, or in barring the 

’ remedies competent to the creditor and debtor against 
each other, or against a third person, (e)

If the hypothecary action, that is, the action in rem, 
were brought by the creditor against the debtor, the 
latter could not, under the earlier state of the law, pro
tect himself by any length of time. The action was 
afterwards allowed to be prescribed at the expiration of 
forty years. The debtor might have protected himself 
against a judgment in the personal action by the pre
scription of thirty years. (_/)

If the mortgagee, by agreement with the mortgagor, 
were in the possession and enjoyment of the mortgaged 
property, he could not acquire a title by usucapio, 
because his possession was non proprio sed alieno nomine. 
He had neither justus titulus, nor bona jides, for he knew 
that the property belonged to another. (g)

(а) Vinnius, Select. Quaest. lib. 2, c. 5. Voet, lib. 20, tit. 6, n. 9.
(б) Voet, ib. n. 10.
(c) Ib. n. 11. Neostad, Decis. Sup. Cur. 86.
(d) Voet, ib. n. 12. Ant. Faber, Cod. lib. 5, tit. 8, def. 23. Negu- 

santius, de Pign. part 2, n. 158.
0e) Cod. lib. 4, tit. 24.
(/) Cod. lib. 7, tit. 36,1. 1, lib. 7, tit. 39,1. 3, and lib. 8, Jit. 14,1. 7.
(g) Cod. lib. 8, tit. 14,1 7. Perez, ad Cod. lib. 4, tit. 24, n. 12.

\
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It is maintained by Perezius and Voet that the mort
gagor’s jus luendi cannot be prescribed by any length of 
time. The latter jurist examines at great length the 
arguments by which a contrary opinion is maintained by 
Negusantius, Bachovius, and Vinnius. (a)

When the prior creditor brings his action against a 
second or subsequent mortgagee in possession of the 
mortgage property, and the debtor is living, such second 
mortgagee is considered to represent the debtor, and can 
only avail himself of the prescription of forty years. (b) 
But if the debtor be dead, and the second incumbrancer 
has no occasion to add to his own possession that of the 
debtor, in order to constitute the requisite time for the 
prescription, he may repel the prior creditor by the pre
scription of thirty years. But if he must resort to the 
debtor’s possession, in order that by adding it to his own, 
he may complete the time, he can only avail himself of 
the prescription of forty years, (c)

So the right of the second or subsequent incumbrancer 
to offer is barred by the prescription of thirty or forty 
years, according to the above distinction of his right of 
offering the debt due to the prior mortgagee, and suc
ceeding to his privilege. (d)

If the action be brought against a third person, who, 
neither from his title nor otherwise, had any knowledge 
of the mortgage, but enjoyed the possession of the pro
perty as free from the incumbrance, he would acquire a 
title by usucapio, if he held such possession for the time 
required for completing the usucapio. (e)

But if he has no title, he can only avail himself of the 
prescription of thirty years.

{a) Perez, ib. n. 13. Voet, lib. 13, tit. 7, n. 7- See also Gaill, lib. 2, 
obs. 18. Negusantius, p. 6, qusest. 2, n. 19. Bachov. 5 de Pign. c. 20. 
Vinnius, Sel. Quaest. lib. 2, c. 6.

(b) Perez, ad Cod. lib. 7, tit. 39, n. 6.
(c) Ib.
(e) See ante, p. 3, et seq.

R 2

id) Ib.
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The same doctrine is recognised by the law of 
Spain, (a) and the former law of France. (b)

By the Code Civil, when the property is in the pos
session of the debtor, the hypothecary action is pre
scribed by the same length of time which would constitute 
the prescription of personal actions.

When the property is in the possession of a third per
son detainer, the time for the prescription of which he 
may avail himself, is that which is fixed for acquiring 
for his own benefit the ownership.

Where the prescription supposes a deed, it only com
mences running from the day on which it has been 
transcribed upon the registers of the conservator.

Inscriptions made by a creditor do not interrupt the 
course of prescription established by the law in favour 
of the debtor or third person detainer, (c)

Upon the extinction of the mortgage, the Code Civil 
has provided the means by which it shall be erased from 
the register, so that the credit of the debtor may not be 
prejudiced by the appearance on the public register of 
an incumbrance which has ceased to affect his property.

The erasure (la radiation) of the inscription is thus 
regulated :

Inscriptions may be erased with the consent of the 
parties interested, who have capacity to that effect, or 
by virtue of a judgment in the last resort, or passed era 
force de chose jugee. (d)

In both cases, those who require the erasure must de
posit at the office of the conservator a copy of the au
thentic act importing consent, or that of the judg
ment. (e)

Erasure not consented to must be demanded at the

(a) L. 39, tit. 13, Part. 5.
(ib) Pothier, Tr. de l’Hypoth. c. 3, § 3.
(c) Art. 2180. See ante, p. 3, et seq. Grenier, Tr. des Hypoth, part 2, 

c. 3, § 2, n. 509, et seq.
(d) Art. 2157- (e) Art. 2158.
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tribunal in the jurisdiction in which the inscription has 
been made, unless in the case of an inscription, which 
has been made for the security of an eventual or indefi
nite condemnation, for the performance or liquidation 
of which the debtor and the creditor claiming are in suit, 
or ought to have the matter judged by another tribunal, 
in which case the demand of erasure must be at the lat
ter tribunal.

But an agreement made by the creditor and the 
debtor to carry, in case of dispute, the demand to a tri
bunal which they shall have particularised, may be per
formed as between themselves, (a)

Erasure is to be ordered by the tribunals where the 
inscription has been made without being founded either 
upon the law, or upon a document, or where it has been 
so made by virtue of a document either irregular, or ex
tinct, or paid off, or where the rights of privilege or 
mortgage have been effaced by legal means. (b)

The erasure of the inscription may be made in invitum 
by the judgment of the court, if the inscription be deemed 
excessive, as if it affect several domains, where the value 
of one alone or of some of them shall exceed in free pro
perty the amount of the principal of the debts and their 
legal accessories by more than one-third, (c)

Those inscriptions also, which being taken after the 
valuation made by the creditor of debts which have not 
been regulated by agreement in respect of the mortgage 
to be created for their security, and which by their 
nature are conditional, eventual, or indefinite, may also 
be reduced as excessive. (d)

(a) Art. 2159. 
(c) Art. 2162.

(b) Art. 2160.
(d) Art. 2163.
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SECTION II.—PART I.

CONVENTIONAL OR EXPRESS MORTGAGES UNDER THE 
LAW OF ENGLAND.

Ancient mortgage by feoffment.—Modern mortgage.—Mortgages in fee, or 
for term of years.—Power of sale.—Mortgage by the construction of a 
court of equity.—What may be the subject of mortgage.—Distinction 
between the estate acquired by the mortgagee at law and in equity.— 
Mortgagor in possession.—Leases by mortgagor.—Mortgagee in posses
sion.—Their respective rights and liabilities.—Mortgages of leasehold.— 
Assignment of mortgage.—Interest on mortgages.—Tacking incum
brances.—Priorities of mortgages.—Defective mortgages.—Mortgages by 
tenant in tail.—Effect of notice.—Contribution by tenants with partial 
interest.—Mortgages as the subject of devise or descent.—Remedies of 
mortgagee and mortgagor.—Equity of redemption.—Who may redeem.— 
Sale by mortgagor to mortgagee.—Out of what fund mortgage debt to be 
paid.—Extinction of mortgages.

There are two ways of mortgaging lands in England, 
which have been distinguished by the names of vadium 
vivum and vadium mortuum.

The vadium vivum was where a man borrowed a sum 
of money of another, and made over an estate of lands to 
him until he repaid himself that sum out of the issues and 
profits thereof. It was so called because neither the 
money nor the lands were lost; for the latter were 
constantly paying off the former, and were not left as a 
dead pledge in case the money was not paid, (a)

This was usually called a Welsh mortgage.
The vadium mortuum (b) was where one man borrowed 

of another a specific sum of money, and granted him

(a) 2 Black. Com. 157.
(&) Litt. 332. Co. Litt. 205, Terms de la Ley, 448. 2 Black. Comm. )

157, 158. |
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an estate as a security for the repayment, on condition 
that if the mortgagor repaid the mortgagee the sum 
lent on a certain day mentioned in the deed, then that 
the mortgagor might re-enter thereupon. It was called 
vadium mortuum, because it was doubtful whether the 
feoffor would pay the money at the day limited or not; 
and if he did not pay it, then the land, which was but 
in pledge upon condition for the payment of the money, 
was not to be restored to the owner, and therefore was 
considered as dead to him. (a) If he did pay it, then 
the pledge was restored to him, and consequently the 
tenant of the land in pledge had no farther interest 
therein, (b)

The ancient mode of making mortgages of the free
hold and inheritance (c) was by a charter of feoffment, 
on condition that if the feoffor or his heirs paid the sum 
borrowed to the feoffee, or his heirs, at a day appointed, 
he should re-enter, and re-possess it. (d)

Sometimes the condition was contained in the charter 
of feoffment, and sometimes, though such method was 
inconvenient, it was defeasanced by a distinct instru
ment, bearing even date, and executed at the same time; 
for if the defeasance or condition was contained in a 
deed executed after the feoffment, it came too late; 
because livery of seisin, or corporal tradition (e), being 
necessary at common law to all conveyances of land, no 
mortgage thereof was valid, unless possession also was 
delivered to the mortgagee, and the livery, coram panbus, 
in such case attesting an infeudation in which there was 
no condition, the tenant must hold the land according 
to that investiture, (f)

A modern mortgage may be described to be, a

(a) Cragii Jus Feud. 234, 235.
(b) I Pow. Mort. by Cov. 4. (c) Ib.
(e) Glanvil, 1, 10, c. 8. 2 Black. Com. 160.
(/) 1 Pow. Mort. by Cov. 4.

(d) Ib.
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conveyance of lands by a debtor to his creditor, as a 
pledge and security for the repayment of a sum of money 
borrowed, with a proviso that on payment of the money 
and interest on a certain day, such conveyance shall be 
void ; or as is the most usual way, that then the mort
gagee shall reconvey the estate to the mortgagor.

A power of sale is not unfrequently inserted in mort
gages, in which case, if the money be not paid at the 
time mentioned, and an absolute sale be made, it will 
be supported in equity, (a)

Mortgages of freehold may be in fee, or for a term of 
years.

The mortgagee in fee, by the power of sale, has the 
complete disposition of the estate; but on his death, the 
security and the money pass to different classes of re
presentatives ; the former to the heir, who may be an 
infant, a lunatic, or a married woman, none of whom 
can convey without an application to Chancery, as has 
been shown (b) ; and it may pass by some general dis
position (c) in the mortgagee’s will of his landed pro
perty. (d)

On the other hand, in a mortgage for a term of years, 
the security and the money pass to the same class of 
representatives, but the interest is* not saleable to ad
vantage.

An agreement in writing to transfer an estate as a 
security for the repayment of money, will, according 
to the doctrines of a court of equity, have the effect of 
a mortgage. It is called an equitable mortgage, and 
is effectual from the time of the agreement, (e)

(a) Croft v. Powel, Com. Rep. 603, Clay v. Sharpe, Sug. Vend. App. 15. 
Corder v. Morgan, 18 Ves. 344.

(b) Ante, vol 2, p. 374. 1 Wm. 4, c. 60, § 3, 6, 7- 4 and 5 Wm. 4^
c. 23, § 2. Ex parte Whitton, 1 Keen, 278.

(c) Lord Braybroke v. Inskip, 8 Ves. 4\7- Coote on Mort. 586, 587.
(d) Humph, on Real Prop. 48, 49.
{e) Edge v. Worthington, 1 Cox, 211,
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So a court of equity treats a deposit of title deeds as 
a security for money as an equitable mortgage, (a)

But the deposit must be made with the view and 
intent of an immediate security, and not diverso in
tuitu. (b)

The mere delivery of the deeds to a creditor, without 
a word spoken, is held sufficient to charge the debt upon 
the lands comprised within them, (c)

But it has been held, that although a mere deposit of 
deeds, without a word, may constitute an equitable 
mortgage, it can only occur against strangers, in cases 
where the possession of the title deeds can be accounted 
for in no other manner, except from their having been 
deposited by way of equitable mortgage, or the holder 
being otherwise a stranger to the title or the lands, (d) 
and although no words passed at the time, if money 
was advanced ; and such a deposit will cover subsequent 
advances, if proved to be made on that security. (e)

11 has been held that an equitable mortgage was created 
by a deposit of only part of the deeds, where the 
other deeds remained in the hands of the depositor’s soli
citor ; (f) but it seems otherwise, if the rest of the title 
deeds are also deposited as a security to a third party.(g)

The title deeds may be delivered to a trustee for the 
creditor. (A)

An equitable mortgagee by deposit of title deeds is 
entitled to a sale for the satisfaction of his charge, but

(а) Hankey v. Vernon, 2 Cox, 12. Ex parte Wetherell, 11 Ves. 398,403. 
Ex parte Mountfort, 14 Ves. 606.

(б) Norris v. Wilkinson, 12 Ves. 192. Bozon v. Williams, 3 Young 
and J. 150. Coote on Mort. 198.

(c) Hankey v. Vernon, 2 Cox, 12. Ex parte Wetherell, 11 Ves. 398. 
Ex parte Mountfort, 14 Ves. 606. Ex parte Warner, 19 Ves. 202. Ex 
parte Wright, ib. 258.

(d) Bozon v. Williams, 3 Young and J. 150.
(e) Ex parte Langston, 17 Ves. 227. Ex parte Kensington, 2 Ves.

and B. 79. (/) Ex parte Chippendale, 2 Mont, and Ay. 229.
(g) Ex parte Pearse, Buck, 525. (h) Coote on Mort. 201.
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the mortgagor is entitled to six months’ notice from the 
mortgagee to redeem the lien, (a)

Where a solicitor claims as equitable mortgagee by 
deposit of title deeds, he will have no benefit from the 
charge, unless he gives clear notice of such interest to 
all persons in the visible ownership of the estate. (b) 

Lands, tenements, and hereditaments, whether free
hold or copyhold, and also terms for years, goods, 
chattels, and personal estate generally, and whether such 
freehold or personal estate be in possession, reversion, or 
remainder, may be the subject of a mortgage, as also 
legacies and debts. Some interests, however, are inca
pable of being assigned or mortgaged ; thus it has been 
held, that the salaries of the judges, and other civil 
officers, which are considered necessary for the support 
of the dignity and maintenance of their offices, are not 
assignable. (c) And the full or half-pay of officers of
the, army or navy has been held not assignable. (d) 
Pensions are in general assignable, (e) But a pen
sion for supporting the dignity of a peer was held not 
assignable. (/)

Advowsons may be mortgaged, though the mortgagee 
has not the right of presentation, (g)

But it seems that the profits of ecclesiastical benefices 
are not assignable, as all charges on livings are by 
statute (h) void, (i)

When the estate becomes absolutely vested in the

(«) Pain y. Smith, 2 M. and K. 417. Parker v. Housefield, ib. 419. 
Miller v. Woods, 1 Keen, 16.

(b) Bozon v. Williams, 3 Young and J. 150.
(c) Per Lord Kenyon, 3 Durn. and East, 682.
(d) Ib. Stone v. Lidderdale, 2 Anstr. 533.
(e) Stone v. Lidderdale, 2 Anst. 533. McCarthy v. Goold, 1 Ball and B. 

389. Clay v. St. John, 2 Sim. and Stu. 36.
(/) Davis v. Marlborough, 1 Swanst. 74. Watk. Conv. by Merrif.

278. (g) Coote on Mort. 233.
(h) Stat. 13 Eliz. c. 20. 6 Sim. 230.
(i) Arbuckle v. Cowtan, 3 Bos. and Pul. 321.
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mortgagee on non-payment of the mortgage debt on the 
day appointed, he may enter and take possession with
out any possibility of being afterwards evicted at law by 
the mortgagor. But the courts of equity will allow the 
mortgagor, at any reasonable time (or indeed within any 
length of time, so long as the mortgagee recognises it as 
a mortgage), to redeem the estate on paying to the 
mortgagee his principal, interest, and expences. This 
power to redeem is called the mortgagor’s equity of re
demption. The mortgagee, therefore, at law, is the 
absolute owner, but in equity is considered only as a 
creditor, whose estate may be determined by the debtor 
exercising his power or equity of redemption, (a)

If the mortgagor remains in possession of the mort
gaged premises, which is usually the case, (5), he is 
considered in most respects as tenant at will to the 
mortgagee, and the mortgagee may eject the mortgagor, 
or his tenant or lessee, without any notice whatever, 
unless protected by a covenant for quiet possession until 
default of payment of interest; (c) and receipt of interest 
on the debt by the mortgagee is no defence to the eject
ment. (d) If there be a proviso, that the mortgagor 
shall continue in possession for the number of years 
allowed for the repayment of the mortgage money, he 
will be tenant for years to the mortgagee, (e) It seems 
a covenant that the mortgagor shall bold possession till 
default of payment will create a similar tenancy upon 
an assignment by the mortgagee alone, and will not 
operate to divest the term, and turn it to a right, (f)

A tenant, who comes into possession under a demise 
from the mortgagor, may consider him as his landlord

(a) 2 Black. Com. 158, 159. 2 Cruise’s Dig. 77, 81. Watk. Merrif. 256.
(b) Burt, Comp. § 400.
(c) Keech v. Hall, 1 Doug. 21. Doe v. Maisy, 8 Bar. and Cres. 767. 

Doe v: Giles, 5 Bing. 421. Coote on Mort. 343.
(id) Doe v. Cadwallader, 2 Bar. and Ad. 473.
(e) Powesley v. Blackman, Cro. Jac. 659. Partridge v. Bere, 5 Bar. and 

Aid. 604. (/) Smartle v. Williams, 1 Salk. 245. Comb. 249.
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so long as the mortgagee allows the mortgagor to con
tinue in possession and receive the rents. Payment of 
the rent to the mortgagor, without any notice of the 
mortgage, is a valid payment as against the mortgagee 
claiming of the tenant, (a)

A mortgagor cannot, however, bind the mortgagee 
by a lease after the mortgage; (b) but the lease will^bind 
the mortgagor and his heirs, and all strangers, (c) If 
the interest is unpaid, the mortgagee, on giving a proper 
notice to the tenant of the lands, may acquire a right 
to the rents then in arrear, or which may afterwards 
accrue; (d) but the mortgagee is not entitled to an 
account of past rents received by the mortgagor, (e) 

Alease bymortgagor to mortgagee will be set aside, (jf) 
A mortgagor in possession cannot commit waste, (g) 

but an injunction will not be granted to restrain him 
from cutting down timber trees, unless the security is 
scanty. (h) The injunction will not be extended to 
underwood, unless when it is cut contrary to the usual 
course of husbandry. (i)

The mortgagee in possession may at law commit 
waste, but a court of equity will restrain him, and decree 
an account for timber trees, &c. (j) But he may pull 
down houses and erect new ones to prevent a for
feiture ; (k) and is not bound to keep up houses in as 
good repair as he found them, if length of time will 
account for their being worse. (J)

A mortgagee cannot, except in case of apparent loss 
or necessity, bind a mortgagor by a lease, {m) nor nomi-

(«) Pope v. Biggs, 9 Bar. and Cres. 245. (6) Keecli v. HaD, Doug. 21.
(c) 2 Cruise’s Dig. 83. (d) Moss v. Gallimore, 1 Doug. 279.
(e) Ex parte Wilson, 2 Ves. and Bea. 252. Coote on Mort. 333.
(/) Webb v. Rorke, 2 Scho. and Lef. 661.
(g) Farrant v. Lovel, 3 Atk. 723.
(A) Hippesley v. Spencer, 5 Madd. 422. Humphreys v. Harrison, 1 Jac. 

and Walk. 581. (*) Ib. (j) Sel. Ca. Ch. 30. 2 Vern. 392.
(k) Hardy v. Reeves, 4 Ves. jun. 480.
(il) Russel v. Smithies, 1 Anstr. 96.
(m)*Hungerford v, Clay, 9 Mod. 1. Coote on Mort. 366.
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nate to a living, but must present the mortgagor's no
minee. (a)

The mortgagee in possession must account for the 
rents and profits; (b) and will be charged with the 
balance and interest, (c) He will also be compelled, as- 
against creditors, to account for rents and profits, even 
if the mortgagor received them; (d) and he has no right 
to pay the produce of the estate to the mortgagor, after 
notice to pay it to a prior mortgagee, (e) The mort
gagee will not be allowed for his own care and pains in 
managing the estate, but it is otherwise if he employs a 
bailiff, (jf) Whenever a gross sum received exceeds the 
interest, it must be applied to sink the principal, (g)

A mortgagee in possession of mines is not bound to 
spend more than a prudent owner. (k)

After the time is ascertained at which the mortgage 
debt of a mortgagee in possession was paid off, annual 
rests from that date have, in certain cases, been directed 
in the accounts against him; (i) but in general the court 
does not direct annual rests, (j)

A mortgagee is entitled to be allowed, in account 
against the mortgagor, all expences properly incurred 
for the recovery of the mortgage money, (k) and also the 
charge of permanent improvements, with interest from 
the time of advancing the loan. (7)

(a) Amherst v. Dowling, 2 Vem. 401. Gaily v. Selby, Com. Rep. 343. 
Mackenzie v. Robinson, 3 Atk. 559. Coote on Mort. 59.

(b) 1 Vern. 45, 476. 2 Atk. 534.
(c) Quarrell v. Beckford, 1 Madd. 269*
(d) Chapman v. Tanner, 1 Vern. 267. 1 Eq. Ca. Abr. 328.
(e) Archdeacon v. Bowes, 1 M'Clel. 165. 13 Price, 353.
(/) Bonithon v. Hockmere, 1 Vern. 316.
(g) Binnington v. Harwood, 1 Turn, and R. 477*
(h) Rowev. Wood, 2 Jac. and Walk. 553.
(i) Wilson v. Metcalfe, 1 Russ. 530. Shephard v. Elliot, 4 Madd. 254.

Archdeacon v. Bowes, 1 M‘Clel. 149- 13 Price, 353.
(j) Davis v. May, 19 Ves. 383. Latter v. Dashwood, 6 Sim. 462.
(k) Ellison v. Wright, 3 Russ. 458. And see Barry v. Wray, ib. 465.
(J) Godfrey v. Watson, 3 Atk. 518. Coote on Mort. 354.
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If a lease be mortgaged by assignment of the lease, 
the whole interest passes to the mortgagee, and he be
comes liable to the payment of rent, (a)

Mortgagee of a lease may renew it, and add the fine 
for renewal to the principal; but on payment of the 
mortgage money due, and the costs of renewal, the mort
gagor will be entitled to the lease. (b) But neither the 
mortgagor (c) nor the mortgagee can be compelled to 
renew, (d)

The mortgagee may assign over his mortgage, either 
before or after he enters into possession, and in such 
case the assignee is only entitled to what is really due 
on the mortgage at the time of the assignment, unless 
the mortgagor is a party to the assignment, and thereby 
admits the amount which is stated in the assignment to 
be due by him. (e) And even after an assignment of a 
mortgage, payments to the mortgagee, without notice 
of the assignment, must be allowed by the assignee, (f) 

The interest on mortgages of lands in Great Britain 
must not exceed five pounds per cent, by statute, (g) and 
if more be taken, though only the legal rate be expressed, 
the mortgage will be void. ([h) But if the mortgage be 
of real property, situated in any other country than 
Great Britain, the interest reserved may be of the rate 
which is allowed in that country, although it exceed 
five per cent. (i)

Interest on mortgages is due de die in diem, therefore 
the executors of a person, who was entitled to receive the 
interest of a mortgage during life, are entitled to interest 
up to the day of his death. (J)

(a) Williams v. Bosanquet, 1 Bro. and B. 238.
(b) Manlove v. Bale, 2 Vern. 84.
(c) Lacon v. Mertius, 3 Atk. 4. (d) Coote on Mort. 127-
(e) Matthews v. Wallwyn, 4 Ves. 118.
(/) Williams v. Sorrell, ib. 380.
(g) 12 Anne, stat. 2, c. 16, $ 1. (h) 3 Atk. 154,
(£) 14 Geo. 3, c. 79. 1 and 2 Geo. 4, c. 51. 3 Geo. 4, c. 47*
(j) Edwards v. Warrick, 2 P. Wms. 176.
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The rate of interest, which is payable after forfeiture 
of the legal condition, is the same with that stipulated in 
the deed for its performance, and if an agreement be in
serted that, upon delay of payment, this rate shall be 
increased, (though still within the limit of five per cent.) 
this penalty cannot, it seems, be strictly enforced in 
equity against it. (a) But if a higher rate of interest be 
originally fixed, to be reduced if regularly paid, and 
the terms of reduction be not complied with, equity 
will allow the higher rate, (b)

It is a general rule, that interest upon interest shall 
not be paid ; and an agreement entered into at the time 
of the mortgage to make future interest principal will 
not be valid, (c) But where a mortgage is assigned to 
a stranger, bond fide and with the consent of the mort
gagor, the money paid by the assignee, as well principal 
as interest, will be considered as principal, and charge
able with interest. (d) So it has been decided, that 
upon an account regularly settled, and a writing signed 
by the parties, (e) the interest will become principal, if 
the mortgage duty be paid on it as on a fresh ad
vance. (y*)

But an account, settled by a master in chancery, and 
confirmed by the court, (though the practice was for
merly contrary), (g) will carry subsequent interest on 
the principal only, and not upon the interest and costs 
from the time of the settlement; (h) and although, as

(a) Holies v. Wyse, 2 Vern. 289- Strode v. Parker, ib. 316. 1 Fonbl.
398. Burt, Comp. § 1492. .

(b) Ib. 290. Brown v. Barkbam, 1 P. Wins. 652. Nicbols v. Maynard, 
3 Atk. 519. Burt, Comp. § 1492.

(c) Thornhill v. Evans, 2 Atk. 330.
(d) Ashemhurst v James, 3 Atk. 270. Conway v. Shimpton, 5 Bro. 

P. C. 187.
(e) Brown v. Barkham, 1 P. Wms. 652. Bodham v. Riley, 2 Bro. 

Rep. 2.
(/) Coote on Mort. 439.
(g) Bickham v. Cross, 2 Ves. sen. 471. Coote on Mort. 442.
(h) Whatton v. Cradock, 1 Keen, 267.
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against infant mortgagors, interest on interest is not 
generally allowed, yet under circumstances, and when 
the settlement is clearly for the infant’s benefit, it will 
be allowed, (a)

If a subsequent mortgagee, without anynotice of former 
incumbrances, obtains an assignment of a prior incum
brance, as a statute, judgment, or recognizance, he will 
be allowed to tack or unite his mortgage to such former 
security, and will thereby be entitled to the payment of 
what is due on both securities before intermediate incum
brancers will be entitled to recover anything. (b) And 
even though it be a satisfied incumbrance, (c) or a 
satisfied term, (d) if he can make use of it at law for his 
protection, equity will not interfere to prevent him; 
and that although no consideration was paid for such 
former incumbrance or term, (e)

A declaration of trust of a term of years in favour of 
a subsequent incumbrancer, with the possession of the 
title deeds, has been held equivalent to an actual assign
ment, and to give him an advantage over a prior incum
brancer, which equity would not take from him. (f)

And even if the subsequent incumbrancer, after he has 
advanced his money, but before he obtains an assign
ment of the prior legal estate, has notice of the inter
mediate mortgage, equity will not deprive him of the 
benefit of such legal estate. (g) Thus a subsequent in
cumbrancer may, even pendente lite in a chancery suit, buy 
in a prior mortgage, which, though satisfied, shall not be

(a) Chesterfield v. Cromwell, 1 Eq. Ca. Abr. 287•
(b) Higgon v. Syddal, 1 Ch. Ca. 149- Marsh v. Lee, 2 Vent. 337. I Ch. 

Ca. 162.
(c) Edmunds v. Povey, 1 Vern. 187- Stanton v. Sadler, 2 Vern. 30.
id) Willoughby v. Willoughby, 1 Durnf. and East, 757- Goodtitle v. 

Morgan, ib. 755.
(e) Stanton v. Sadler, 2 Vern. 30. Holt v. Mill, ib. 279. Churchill y. 

Grove, 1 Ch. Ca. 35.
(/) Stanhope v. Verney, 2 Eden, 81. Coote on Mort. 252.
(?) Humph. R. P. 50.



CONVENTIONAL HYPOTHECS. 257

taken from him (a); otherwise, if purchased after a 
decree made. (b)

But if a third incumbrancer, having a constructive 
notice of second mortgage, fails to keep the first security 
on foot for his protection, he is no longer entitled to a 
priority, (c)

It seems to have been considered that the doctrine of 
tacking was borrowed from the civil law. Such was the 
opinion of Dr. Brown, who cites a passage from 
Heineccius as conclusive on this point. (d) The ex
pressions^'^ omneprioris, and omne ipsumjus prcelationis, 
can only refer to the debt of the prior creditor, and to 
the preference which that debt gave him. The texts 
which are cited by this jurist in Digest, lib. 20, tit. 4,
1. 12, § 6, and Codex, lib. 18, tit. 19, 1. 1 and 1. 4, do 
not extend the preference beyond the debt of the prior 
creditor, (e) The learned commentator on American 
law has drawn the same inference from this passage 
in Heineccius. ( f) Mr. Coventry, in his valuable 
edition of Powell’s Law of Mortgages, also seems to con
sider that the doctrine of tacking is derived from the 
civil law. (g) It is submitted that the texts in the 
Digest, which have been cited in the preceding section, 
treat the subsequent creditor, as succeeding merely to 
the place of the prior mortgagee in respect of the debt of 
that prior mortgagee, and not as acquiring his privilege 
in respect of his own junior demand, to the prejudice of 
the intervening incumbrances. This opinion is ex
pressed with the greater confidence, since it is also enter-

(a) Turner v. Richmond, 2 Vern. 81. Belchier v. Renforth, 5 Bro. P.
c. 292. 1 Eden, 523.

(b) Bristol v. Hungerford, 2 Vern. 524. Wortley v. Birkhead, 2 Ves. 
571. 3 Atk. 809.

(c) Parry v. Wright, 1 Sim. and Stu. 369.
(d) l Brown’s Civil Law, p. 210.
(e) See Heineccius, ad Pand. lib. 20, tit. 4, § 35.
(/) 4 Kent’s Comm. 177-
(g) 1 Pow. on Mort. 434, N. S.

VOL. III. S



258 CONFLICT OF LAWS

tained by Dr. Story in his Commentaries on Equity 
Jurisprudence, (a)

A judgment creditor cannot, by buying up an old 
mortgage, tack it to his judgment, so as to gain a pre
ference over a mortgage prior to his judgment, because 
the money, for which the judgment was obtained, was not 
originally advanced upon credit of the land. (b) But if 
a mortgagee lends a further sum to the mortgagor upon 
a judgment or statute, he shall retain against an inter
mediate mortgagee t il both mortgage and judgment are 
paid, (c) And where there was a first and second mort
gage, and the mortgagor became bankrupt, the first 
mortgagee was entitled to tack a subsequent judgment, 
docketed before the execution of the second mortgage, 
though no execution had been issued at the time of the 
bankruptcy. (d) And it seems, that if a mortgage of a 
legal estate be made before an act of bankruptcy, and 
the mortgagee makes further advances after the act of 
bankruptcy, but without notice, the assignees cannot 
compel a redemption without payment of all the money 
advanced, (e)

There can be no doubt, that under the new bankrupt 
act, (/) if the second advance be made more than two 
calendar months before the commission is issued, though 
after the act of bankruptcy, the mortgagee will be en- \ 
titled to the payment of both advances. |

If the first incumbrance be purchased by a second | 
mortgagee, it only extends to protect that part of the f 
estate comprised in the second mortgage ; but if the first - 
incumbrance extends to estates not comprised in the

(а) 1 Story’s Comm, on Equity, p, 402, n. 1.
(б) Wright v. Pilling, Ch. Prec. 494. Brace v. Duchess of Marlborough, 

2 P. Wms. 491.
(c) Morret v. Paske, 2 Atk. 52.
(d) Baker v. Harris, 16 Ves. 397-
(e) Collet v. De Gols, For. 65. Hitchcock v. Sedgwick, 2 Vern. 156. 

Ed. Raithby, overruled in D. P. 2 Sugd. Vend. 288.
(/) 6 Geo. 4, c. 16, § 81.
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subsequent mortgage, the second mortgagee will be 
entitled to hold all the estates till he is satisfied, (a) 

Where a mortgagee purchases an incumbrance, or, in 
other words, pays a less sum for it than the amount due, 
in order to protect his estate at law, he will be allowed 
the full benefit of his purchase, and the same shall not 
be redeemed by the mortgagor, or his heir, till payment 
of all the money due on such incumbrances, without re
gard to the beneficial bargains made by such pur
chaser. (b) But where a trustee or heir buys in an 
incumbrance, he shall be allowed no more than what he 
paid for it, unless he bought it to protect an incumbrance 
to which he was entitled in his own right. (c)

The possession of the title deeds may give a puisne 
mortgagee a preference over a prior incumbrancer. (d) 
Thus, when the title deeds are voluntarily and bond fide 
delivered to the second mortgagee, he will be entitled 
to a priority, as the first, by his negligence in not re
quiring the title deeds to be delivered to him, enables 
the mortgagor to practise a fraud, (e) The want of 
possession of the title deeds by the first mortgagee is, 
however, open to explanation, and is only prima facie, 
and not conclusive, evidence of fraud, (f) .

The first mortgagee may also lose his priority by 
fraud, as by inducing the second mortgagee to lend 
money on the lands, and concealing his own claim ; (g) 
by promoting the settlement of the lands mortgaged 
on a marriage, and concealing his mortgage ; (h) or,

(a' Skipwith v. Bovey, 1 Ch. Ca. 201. 1 Eq. Ca. Abr. 323.
(b) Ascough v. Johnson, 2 Vern. 66. Coote on Mort. 320, 1. '
(c) Darcy v. Hall, 1 Vern. 49- 2 Atk. 54. Long v. Clopton, 1 Vern. 

464.
(d) Coote on Mort. 427-
0e) Peter v. Russell, 1 Eq. Ca. Abr. 321. Tourle v. Rand, 2 Bro. C. C. 

650. 6 Ves. 190.
(/) Coote on Mort. 428.
{ff) Draper v. Borlace, 2 Vern. 370.
(Ji) Berrisford v. Milward, 3 Atk. 49

s 2
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by denying his mortgage when asked, and when in
formed that the second mortgagee intended to advance 
money on the same security, (a) And if a first mort
gagee was witness to a second mortgage, and knew its 
contents, he will also lose his priority. (5)

A first mortgagee may also lose his priority by taking 
a defective assurance, (such as a feoffment without livery, 
a bargain and sale without inrolment, or a mortgage of 
copyhold without a surrender,) as against a subsequent 
mortgagee without notice, who has obtained an actual 
valid assurance, (c) But such first mortgagee will be 
preferred to subsequent judgment creditors, as their 
security did not originally charge the lands, (d)

Equity will give such mortgagee relief against the 
mortgagor, or in case of his bankruptcy against his 
assignees; (e) for the instrument, though inchoate, and 
not complete to pass the property, is, in equity, evidence 
of an agreement to convey, and they will be compelled to 
perfect the assurance, even though there was no covenant 
for further assurance in the mortgage deed. (/)

Where a mortgage was made by tenant in tail with
out fine or common recovery, and he afterwards levied a 
fine or suffered a common recovery, though to the use 
of a subsequent mortgagee without notice, it had the 
effect of letting in the prior incumbrancer, (g) And the 
tenant in tail, making a mortgage without fine or re
covery, might have been compelled, by bill in equity, to

(a) Ibbotson v. Rhodes, 2 Vern. 554.
(b) Mocatta v. Murgatroyd, 1 P. Wms. 393. Welford v. Beezely, 1 Ves. 

sen. 6. Digby v. Craggs, 2 Eden, 200. Becket v. Cordley, 1 Bro. C. C. 353.
(c) Oxwick v. Plummer, 5 Bac. Abr. 663. Coote on Mort. 222. Doe v. 

Bucknell, 2 B. and Ad. 278.
(d) Burgh v. Francis, Finch, 28. 5 Bac. Abr. 662. Taylor v. Wheeler,

2 Vern. 564. 1 P. Wms. 279*
(e) Mestaer v. Gillespie, 11 Ves. 625. *
(/) Coote on Mort. 222, 231.
(g) Mitford v. Mitfpjd* 9 Ves. 100, et vide 2 Vern. 429, cases in n. Co. 

Bank. L. 326. 2 Salk. 449, note.
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perfect the assurance, (a) Where he became bank
rupt before perfecting the assurance, it has been deter
mined that his assignees were not bound to make good 
the defective security ; (b) but where there was a co
venant for further assurance in the mortgage deed, 
equity held the assignees bound, and decreed them to 
redeem, or be foreclosed and convey to the mort
gagee. (c)

Where several mortgagees have all the same equity, 
and the legal estate is obtained by none of them, 
but remains in trustees throughout, the incumbrances 
are available according to their several dates only, and 
there can be no preference inter se; therefore the first 
mortgagee, being also third, cannot tack the two se
curities so as to exclude the mesne one. (d)

A direct notice of a prior mortgage, formally com
municated to a subsequent mortgagee, will prevent him 
from tacking a former incumbrance to his own security, 
so as to give him a priority over the first mortgagee, (e) 
So, when from the nature of the title, or from the same 
parties preparing all the securities, or from other circum
stances, the evidence is so strong as to be scarcely con
trovertible, notice will be presumed ; (f) and the no
tice to the parties preparing the deeds, in order to affect 
the mortgage, need not be in the same transaction, for 
if different transactions follow so close that they cannot 
possibly escape the recollection, they will be deemed 
to have had notice. (g)

(a) Coote on Mort. 231. (b) Beck v. Welsh, l Wils. 276.
(c) Edwards v. Applebee, 2 Bro. C. C. 652. Pye v. Danbuz, 3 Bro. C. C. 

595. Coote on Mort. 231.
(d) Frere v. Moore, 8 Price, 475.
(e) 2 Vern. 574. Gilb. Eq. Rep. 8. 3 Atk. 294.
(/) Plumb v. Flint, 2 Anst. 432. Hansard v. Hardy, 18 Ves. 462. 

Pearce v. Newlyn, 3 Madd. 186. Surman v. Barlow, 2 Eden, 165. Le 
Neve v. Le Neve, 1 Ves. 64.

((j) Hargreaves v. Rothwell, 1 Keen, 154.
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But neither a judgment, though of record, (a) nor a 
memorial of a conveyance under the registry acts, 
unless it can be proved that the registry has been 
searched for the purpose, (5) nor an act of bankruptcy 
of itself, will be deemed a constructive notice, (c)

All persons seized in fee are bound to pay the interest 
of the mortgage. So a tenant for life may be com
pelled by the reversioner or remainder-man to keep 
down the interest. But the issue in tail, or remainder
man, cannot compel the tenant in tail to pay the interest 
incurred and left in arrear during his possession, nor 
will his personal estate be liable. (d) The reason is, 
because the courts consider the remainder or reversion 
to be in the power of the tenant in tail. Therefore, 
where the infant tenant in tail died under age, which 
precluded the remainder from being barred, the court 
considered the guardian ought to have applied the rents 
and profits to keep down the interest, and the estate was 
discharged to that extent. (e) If tenant in tail pays the in
terest, the remainder-man will have the benefit of it. (f) 

Mortgages are almost entirely subject to the control 
of courts of equity, where they are considered as se
curities for the repayment of the debt, and whenever the 
debt is discharged, the mortgagee is considered as a 
trustee only for the mortgagor.

And according to the form of most modern mortgages, 
on payment of the mortgage money, it is necessary to 
have a re-conveyance or re-assignment, in order to revest 
the legal estate, (y) but a conveyance will be presumed 
after a great length of time. (h)

(a) I Ch. Ca. 36. Watk. Merrif. 264.
(b) Bushell v. Bushell, 1 Scho. and Lef. 96.
(c) Hitchcock v. Sedgwick, 2 Vern. ] 57, overruled in D. P. 2 Sug. Vend. 2SS. 
{d) 2 Cruise’s Dig. 54.
(e) Sarjeson v. Cruise, cited 1 Ves. sen. 478. 2 Atk. 416.
(/) Amesbury v. Brown, 1 Ves. sen. 477-
(g) Harrison v. Owen, 1 Atk. 520. (h) lb.
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If the mortgagor does not redeem, on the death 
of the mortgagee the mortgage, even in fee, descends 
as personal estate, and his personal representatives 
will in equity be entitled to the land, and the heir 
will be decreed to convey to the executors or ad
ministrators of the mortgagee, (a) unless it has been 
considered as a freehold estate by long possession, (b) 
or unless there is a manifest intention that it shall 
pass as real estate, as it is competent to the mort
gagee, as between his real and personal representatives, 
to convert it into real estate, (c) But it will be con
sidered as personal estate for payment of testator’s debts 
in case of failure of assets. (d)

A tenant for life of mortgaged lands must pay his 
proportion of the mortgage money, which was formerly 
fixed to one-third for the tenant for life, and two-thirds 
to the remainder-man. (e) And it has been held, that 
if the devisee for life take an assignment of the mort
gage in a trustee’s name, he must still contribute a 
third of the mortgage debt in respect of his estate for 
life. ( /) But the rule at present acted on is, that the 
tenant for life shall contribute in proportion to the ad
vantage he may derive by an exoneration of his estate 
for life from the burthen of the mortgage money, and it 
is referred to the master to ascertain the amount of such 
contribution. (g)

The remainder-man, or owner of the inheritance, 
must come in to redeem during the lifetime of the tenant

(«) Ellis v. Gauvers, 2 Ch. Ca. 50.
(b) Attorney-General v. Bowyer, 5 Yes. 300.
(c) Noys v. Mordaunt, 2 Vern. 581. Garrett v. Evers, Mos. 364. Coote 

on Mort. 530.
(d) 2 Burr. 978.
(e) Ballet v. Sprainger, Prec. Ch. 62. S. C. 2 Vern. 301.
(/) Clyat v. Battison, 1 Vern. 404.
(g) 1 Pow. Mort. by Cov. 314 a.
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for life, for he cannot, after his decease, compel a con
tribution from his assets, (a)

If tenant for life pays off the mortgage, his personal 
representatives will be entitled to call on the remainder
man for all the principal money paid, (b) and, if he 
made improvements,, for an allowance of two-thirds of 
the lasting improvements, (c)

But if tenant in tail pay off the mortgage, he is con
sidered prima facie to have intended an exoneration, but 
it is competent to his representatives to prove that he 
did not mean to discharge the estate of its burden, (d) 

When the day fixed for the payment of the money 
by the mortgage deed is past, the mortgagee may, in 
respect of his legal estate, bring his action of ejectment, 
and he may bring his action on the covenant, and he 
may, by bill in equity, call upon the mortgagor to re
deem his estate, or be for ever foreclosed, i. e., be barred 
of his right of redemption, (e) He may pursue all 
these remedies at the same time, and equity cannot stay 
the proceedings at law, unless the mortgagor will bring 
the money into court, according to the provisions of the 
7th of Geo. II. By that statute it is enacted, that in 
actions or bonds for payment of mortgage money, or in 
actions of ejectment by mortgagees, and no suit being 
then depending to foreclose such mortgage, the mort
gagors rendering the principal, interest, and costs in 
court, shall be deemed a satisfaction, and the court may 
compel the mortgagee to surrender the premises. And 
on bills to foreclose, courts of equity, on defendant’s

(а) Cornish v. Mew, 1 Ch. Ca. 271. Howell v. Price, Prec. Cha. 423. 
Hungerford v. Hungerford, Gilb. Eq. Rep. 67. Co. Litt. 208, a. n. by 
Butl.

(б) Jones v. Morgan, 1 Bro. C. C. 206. 1 Ves. jun. 233.
(c) Newling v. Abbot, 1 Vin. Abr. 186.
(e?) 1 Bro. C. C. 206. Lloyd v. Johnes, 9 Ves. 62. 1 Pow, by Cov. 315 a. 
(ie) Bonham v. Newcomb, 2 Vent. 364. 1 Vern. 232.
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request, and his admitting plaintiff’s title, may pro
ceed to a decree before a regular hearing, and all parties 
shall be bound thereby, as if the cause had been regularly 
heard, (a) But it is provided, that this act shall not 
extend to cases where the right of redemption is con
troverted, or the money due not adjusted, or to prejudice 
subsequent mortgagees. (b)

A court of law will not stay the proceedings of an 
action of ejectment, brought by a mortgagee against a 
mortgagor, on the latter paying the principal money, 
interest, and costs, if the latter has agreed to convey the 
equity of redemption to the mortgagee, (c)

In equity, a reference to a master under this act is 
considered as proceeding upon an admission that the 
principal and interest is due upon the mortgage, and 
therefore the master cannot examine evidence to dispute 
that fact. (d) And where the bill sets up a distinct 
demand beyond the mortgage, no order of reference can 
be made under the statute. (e) So, if a mortgagee is, by 
proceedings at law, entitled to execution, no relief can 
be had under the statute. (/) The defendant is entitled, 
by statute, to come in on motion, and have an immediate 
reference, yet if he is in contempt for want of an answer, 
he cannot move for ,a reference, (g) The jurisdiction 
under the statute, giving the effect of a decree of fore
closure by a short order, is the same as if the cause was 
brought to hearing. Time for payment may, therefore, 
be enlarged on usual terms.

A decree of foreclosure binds an entail of the equity

(a) Sect. 2. (b) Sect. 3.
(c) Goodtitle v. Pope, 7 Dumf. and E. 185.
{d) Huson v. Hewson, 4 Ves. 105.
(e) Bastard v. Clarke, 7 Ves. 489.
(/) Amis v. Lloyd, 3 Ves. and B. 15.
(y) Hewitt v. M'Cartney, 13 Ves. 560.
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of redemption, (a) And it may be made against a feme 
covert. (b)

If the person entitled to redeem be an infant, a decree 
may, with the mortgagee’s concurrence, be made for sale, 
instead of foreclosure ; but the mortgagee, if he prefer it, 
may obtain a decree of foreclosure, (c) which will be 
binding; for the infant is not now, as formerly, (d) al
lowed a day, after attaining twenty-one, to show cause 
against a decree, (e)

A decree of dismissal of a bill, filed by a mortgagor 
for redemption for non-payment of the mortgage money 
at the time, operates as a foreclosure. (/) The dismission 
of a bill for redemption, for want of prosecution, does 
not prevent the filing of another bill. (g) The time for 
payment, limited in the decree of foreclosure, may be 
enlarged by the court in consequence of particular cir
cumstances, though such decree should be signed and 
enrolled. (k)

The right of redemption is considered, in equity, 
as inseparably incident to a mortgage, and cannot be 
restrained by any clause or agreement whatsoever, 
it being a rule, that what was once a mortgage must 
always continue a mortgage. Therefore, a proviso to 
redeem during the life of the mortgagor only was held 
void. (i) So, where the right of redemption was re-

(a) Roscarrick v. Barton, 1 Ch. Ca. 217- Reynoldson v. Perkins, Amb. 
564.

(b) 3 P. Wms. 352.
(c) Williamson v. Gordon, 19 Ves. 114.
(d) Coote on Mort. 524.
(e) 11 Geo. 4, and 1 Wm. 4, c. 47, § 10. Powys v. Mansfield, 6 Sim. 

637.
(/) Stewart v. Worrel, 1 Bro. C. C. 581. Garth v. Ward, 2 Atk. 174- 

Bishop of Winchester v. Payne, 11 Ves. 199-
(g) Hansard v. Hardy, 18 Ves. 460.
(h) Anon. 2 Eq. Abr. 605. Edwards v. Cunliffe, 1 Madd. 287- Watk. 

Merrif. p. 274.
© Jason v. Eyres, 2 Ch. Ca. 33. Ord v. Smith, Sel. Ch. Ca. 9.
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strained to the mortgagor himself, or the heirs of his 
body, it was held void, (a) And an agreement, at the 
time of the mortgage, that it should become absolute at 
the end of a limited time, will not take away the right 
of redemption. (b) So an agreement, that in case the 
money is not paid on the day appointed, then upon 
payment of a further sum the conveyance shall become 
absolute, will not be allowed, (c) And an agreement 
for a collateral advantage will not prevent the right of 
redemption, (d) Nor will a subsequent agreement, re
straining the right of redemption to a particular period, 
be valid, (e)

It appears, however, that if after a mortgage a new 
agreement is entered into, and executed by the parties, 
for an absolute purchase, although there be a subsequent 
declaration that the mortgagor may have his estate upon 
payment of the principal, interest, and costs, equity will 
not decree a re-conveyance but upon strict performance 
of the conditions, especially after a considerable lapse of 
time. (/)

The distinction must be borne in mind between mort
gages and defeasible purchases, as they are called, sub
ject to re-purchase within a limited time, where the 
interest is taken by way of rent-charge : in the latter 
case the stipulations made between the parties must be 
strictly adhered to, or the estate of the grantee will 
become irredeemable, (g)

A sale by a mortgagor to a mortgagee can only be im
peached on the ground of fraud; the mere circumstance

(a) Howard v. Harris, 1 Vern. 33.
(b) Watk. Merrif. 269.
(c) Willett v. Winnell, 1 Vern. 488.
(id) Jennings v. Ward, 2 Vern. 520.
(e) Extori v. Greaves, 1 Vern. 138. Spurgion v. Collier, 1 Eden, 55. 

England v. Codrington, 1 Eden, 169.
(/) Cotterell v. Purchase, Ca. temp. Talb. 61. Endsworth v. Griffith 

2 Eq. Ca. Abr. 695. 5 Bro. P. C. 184.
(g) Floyer v. Lavington, 1 P. Wms. 268. Mellor v. Lees, 2 Atk. 494. 

Davis v. Thomas, 1 Russ, and My. 506.
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that the mortgagee purchased for less than another 
would have given, would not, of itself, be a sufficient 
ground to impeach a sale, (a) But if a mortgagee take 
a conveyance with a power of sale, he is a trustee for 
sale, and, as such, disabled from purchasing. (b)

If the personal estate be deficient, and the heir and 
personal representative of the mortgagor be the same 
person, he may, in the first instance, pray a sale of the 
mortgaged premises, (c)

If the mortgagee, after a foreclosure, bring an action 
on collateral securities, it will have the effect of opening 
the foreclosure, (d) But if the mortgagee afterwards 
sell the estate bond fide, and his debt is not satisfied, it 
seems that equity will not restrain him from proceeding 
on his other securities for the deficiency, (e)

All persons who derive an interest from the mort
gagor, whether by purchase, devise, or descent, or the 
heir by custom, may redeem the mortgage, (f) So a 
subsequent incumbrancer, as a judgment creditor, may 
redeem. (g) But a subsequent mortgagee, redeeming 
a prior mortgage, must redeem it entirely, (h) And a 
creditor by recognizance of a statute acknowledged by 
the mortgagor, was allowed to redeem after a decree for 
a foreclosure, (i) So tenants in dower or jointure, or 
by the curtesy, may redeem a mortgage, and hold the 
lands till repaid, (y) So the crown may redeem a mort
gage forfeited by outlawry. (k) So a lessee of the

(a) Ex parte Du Cane, 1 Buck, 18. Ex parte Marsh, 1 Madd. 148.
(jb) Downes v. Glazebrook, 3 Mer. 200. 2 Sug. Vend. 112.
(c) Daniel v. Skipwith, 2 Bro. C. C. 155.
Cd) Dashwood v. Blythway, Eq. Abr. 31/. 2 Fonbl. 277, n.
(e) Tooke v. Hartley, 2 Bro. C. C. 125. 2 Fonbl. 277, n.
(/) 2 Cruise, Dig. 104.
(g) Grcswold v. Marsham, 2 Ch. Ca. 170. Stonehewer v. Thompson, 

2 Atk. 440. Shirley v. Watts, 3 Atk. 200.
(h) Palk v. Clinton, 12 Ves. 59.
(i) Crisp v. Heath, 7 Vin. Abr. 52.
(j) 2 Cruise, Dig. 104, 5.
(k) Att. Gen. v. Crofts, 4 Bro. P. C. 136. .
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mortgagor, after the mortgage, will be entitled to re
deem. (a) The heir at law will be entitled to redeem, 
notwithstanding the proviso for redemption is reserved 
in favour of another person. (b)

It may seem, at first sight, that the heir or devisee, 
when he becomes entitled to the equity of redemption, 
must take upon himself the debt. But this is far from 
being the case universally, for by the general rule of 
law, every debt to which the deceased was personally 
liable is payable in the first instance out of his personal 
estate, (c) Thus, if the debt was originally contracted 
by the deceased mortgagor, equity, following the law, 
will cause it to be discharged by his executors or admi
nistrators, unless there be some special reason to the 
contrary; as where a clear intention is shown in his 
will to exempt the personal estate from its ordinary 
liability. (d)

But the principle of the primary liability of the per
sonal estate for the payment of the mortgage debt will 
not prevail to the prejudice of legatees, whether spe
cific (e) or pecuniary, (f) and much less to the prejudice 
of creditors; (g) and it is decided that the parapher
nalia of the widow is also exempted. (h)

If the mortgage creditor resort to the personal estate, 
and exhaust the fund, the other creditors and the le
gatees will have relief in equity on the real estate in 
mortgage, or in other words, equity will marshal the 
assets for their benefit. (*) And in a suit for the admi
nistration of the estate of a deceased mortgagor, the

(a) 2 Cruise, Dig 83.
<ib) Ruscomb v. Hare, 2 Bligh, N. S. 192.
(c) Lechmere v. Charlton, 15 Ves. 193. Co. Lit. 208, n. 1, by Butler, 
(c?) Coote on Mort. 461. Burt. Comp. § 1470,1473.
(e) O'Neal v. Mead, 1 P. Wms. 693.
(/) Davis v. Gardner, 2 ib. 190. Rider v. Wager, ib. 335.
(cf) Bartholomew v. May, 1 Atk. 487.
Qi) Tipping v. Tipping, l P. Wms. 730.
(i) Coote on Mort. 483.
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mortgagee can only prove for so much of his debt as the 
mortgaged estate is deficient to pay. (a)

But if the personal assets fail, or are exempted from 
the mortgage debt, recourse may be had for the exone
ration of the mortgaged lands, first, to other lands de
vised expressly for payment of debts, or, in the next 
place, to lands undisposed of by the will, (b) or, lastly, 
to lands specifically devised, charged with the payment 
of debts, (c)

But where the mortgage term is created to secure, 
and the settlor covenants for the payment of, children’s 
portions or a widow’s jointure, (d') or if a person make a 
voluntary gift by way of charge, and covenant for payment 
of the money, (e) the land must be the primary fund 
for payment, (f )

But the heir or devisee of a purchaser of the equity of 
redemption must take the land subject to the incum
brance, and cannot call upon any other person to dis
charge it, unless there be some special provision for the 
purpose, {g) And even if the purchaser had entered 
into a covenant with the mortgagee for payment of the 
debt, but had shown no further intention of taking it 
upon himself, equity, it seems, would still consider the 
land as the primary fund for that purpose, and not 
suffer his personal assets to be applied for its exonera
tion. (h)

When a mortgagor, or other person interested, re
quires to redeem the estate, he must do full equity to 
the mortgagee, on the principle that he, who will have

(а) Greenwood v. Taylor, 1 R. and M. 185.
(б) Galton v. Hancock, 2 Atk. 424.
(c) Coote on Mort. 491. Burt. Comp. § 1474, 1475.
(d) Lanoy v. Duke of Athol, 2 Atk. 444. Coventry v. Coventry, 2 P. Wms 

222. Graves v. Hicks, 6 Sim. 398.
(e) Wilson v. Darlington, 1 Cox, 172. 2 P. Wms. 664, note.
(/) Coote on Mort. 502. (g) Ib. 492.
(h) Burt. Comp. § 1471, 1472. Coote on Mort. 497.
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equity, must himself do equity, (a) And the heir at 
law, devisee, or executor of a mortgagor will not be 
allowed to redeem, without also paying off a bond 
debt due to the same person, (b) although the mort
gagor, if he had himself redeemed, would not have been 
compelled to pay off such bond debt, (c)

But the mortgagee cannot tack the bond debt to his 
mortgage, as against a subsequent incumbrancer, (d) 
nor against creditors under a trust created by the will 
of the mortgagor. («)

Where there are several mortgages to the same person, 
of the same or of different estates, and there is a defect 
as to one of them, either in the title or value, neither 
the mortgagor nor his heirs will be permitted to redeem 
one without the other, (f) And where the husband and 
wife mortgaged the wife’s land by fine, and the mort
gage became forfeited, the husband paid off part of the 
mortgage money, and afterwards borrowed it back 
again, the heir of the wife was allowed to redeem only 
on payment of the whole sum due. (g)

If a mortgagor make a second mortgage of the same 
lands, without giving notice to the intended mortgagee 
of former incumbrances, he is by statute (A) absolutely 
barred of his equity of redemption, as against such 
second mortgagee. If a mortgage becomes irredeemable 
by this statute, it will remain so in the hands of an 
assignee, although assigned in consideration of the 
principal, interest, and costs due thereon; and if a sub-

(a) St. John v. Holford, 1 Ch. Ca. 97.
(b) Shuttleworth v. Lay wick, 1 Yern. 245. 1 P. Wms. 776.
(c) Challis v. Casborn, Prec. Ch. 407. Archer v. Snatt, 2 Str. 1107.
(d) Morret v. Paske, 2 Atk. 52.
(e) Heams v. Bunce, 3 Atk. 630.
(/) Margrave v. Le Hooke, 2 Vern. 207. Eopev. Onslow, 2 Vern. 286. 

Willie v. Lugg, 2 Eden, 78. Roe v. Soley, 2 W. Bl. 726. Jones v. Smith, 
,2 Ves. jun. 372. Ireson v. Denn, 2 Cox, 425.

(</) Rayson v. Sacheverell, 1 Vern. 41. 2 Ch. Ca. 98.
(h) 4 Wm. and M. c. 16.
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sequent mortgagee redeem such mortgage, he shall hold 
the estate irredeemable. But if there are more lands 
in the second mortgage than in the first, that takes the 
case out of the statute. But the adding an acre or two 
will not exempt it; for that may be a contrivance to 
evade the statute, (a)

In consideration of equity there may be a seisin of an 
equity of redemption, which may be divested, and an 
adverse possession obtained. In courts of equity it is 
considered as the fee simple of the land. It may be 
aliened, entailed, and devised, and descends from the 
ancestor to the heir of the mortgagor. It might have 
been barred by a common recovery. (b) It may be 
mortgaged in fee, or charged with the payment of an 
annuity, (c) It is subjected to curtesy, though the 
estate was mortgaged before the marriage. (d) For
merly no dower was allowed out of a mortgage in fee, 
if made before marriage. (e) But if the mortgage was 
for years only, the widow was entitled to dower out of 
the equity of redemption, subject, however, to keeping 
down a third part of the interest, if the mortgage were 
not satisfied, (f) But by a late statute, (g) dower at
taches to all equitable estates, and consequently to the 
equity of redemption, even of a mortgage in fee before 
marriage. (h)

It may be observed that a mortgage in fee simple 
does not absolutely destroy the operation of a previous 
devise of the same land, but is a revocation quoad the

(a) Stafford v. Selby, 2 Vern. 589.
(jb) Burgess v. Wheate, 1 Eden, 225. Blake v. Forster, 2 Ball and B. 402. 

2 Cruise, Dig. 114, 115. 1 Atk, 603.
(c) Ib. Tucker v. Thurstan, 17 Ves. 131.
0d) Cashborne v. Inglis, 2 Eq. Ca. Abr. 728. 1 Atk. 603.
(e) Dixon v. Saville, 2 Pow. on Mort. 37.
(/) 2 P. Wms. 715. 1 Cruise, Dig. 162, and 2 ib. 102.
(g) 3 and 4 Wm. 4, c. 105.
(h) Sec. 2.
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mortgage only, (a) for the equity of redemption will 
still pass according to the will. (b) .

Estates in mortgage, as well as trust estates, will pass 
by a devise in general terms, unless an intention to the 
contrary can be inferred, either from expressions in the 
will, or from the objects of the devise; (c) but to pre
vent any questions of this kind, it is usual to insert in 
wills an express devise of the estates held by the testator 
in trust or mortgage, id)

The mortgage becomes extinguished by the recon
veyance to the mortgagor of the estate which he had 
conveyed, or by foreclosure or redemption.

Under the Registry Acts, if a certificate is produced 
under the hand of the mortgagee, or his personal re
presentative or assigns, and attested by two witnesses, 
whereby it appears that all monies due upon such mort
gage have been paid and satisfied, and the witnesses 
upon their oaths before the registrar prove such monies 
to have' been paid accordingly, and that they saw such 
certificate signed by the mortgagee, or his personal 
representative or assigns, the registrar is required to 
make an entry in the margin of the book, wherein such 
mortgage is registered, that the same was satisfied and 
discharged according to such certificate, and to file such 
certificate, to remain upon record in the registry office. 
The registrar will then, on the deed so to be discharged 
being produced, indorse his certificate thereupon, cer
tifying the discharge of such mortgage, pursuant to the 
directions of the act of parliament.

The first registry acts having passed little more than 
twenty years after the statute of frauds, there can be little 
doubt that the mortgage certificate, when signed by the
parties acknowledging payment and satisfaction in dis

cs' -
(a) Hall v. Dench, 1 Vern. 329. Brain v. Brain, 6 Madd. 221.
(b) Burt. Comp. 454.
(c) Braybrooke v. Inskip, 8 Ves. 437. Sylvester v. Jarman, 10 Price, 78. 

Coote on Mort. 586.
(d) Co. Litt. 205, A. N. by Butl.

VOL. III. T
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charge of the mortgage, was intended to operate as a 
surrender, which “ does not require any technical words, 
but such only as express the intention.” (a) But it is 
notwithstanding, the general opinion, that this certi
ficate would not divest the mortgagee of the legal estate, 
and that a purchaser cannot be compelled to accept it, 
and it is never relied on now, as a note in writing, to 
operate as a surrender, must have the appropriate 
stamp. (6)

Where the mortgagee, entitled to a charge on an 
estate, becomes seised in fee, if he does no act which will 
have the effect of keeping the charge on foot, it will be 
considered as perishing in the inheritance, (c)

Before the passing of the late statute, (d) the effect of 
length of time against the mortgagee who had per
mitted the mortgagor to continue in possession of the 
premises for a long period, without payment of interest 
or any part of the debt, was doubted, (e)

It may be observed that there was no fixed rule in 
equity for presuming a release or satisfaction of a mort
gage after the lapse of a period of twenty years, or any 
other particular period of time, on the ground that no 
notice had been taken of the debt due, either by pay
ment of interest on the one side, or demand of principal 
or interest on the other, (f)

In the case of a dormant mortgage debt unclaimed 
by the mortgagee or his representatives for twenty years 
and upwards, the analogy of the statute was held inap
plicable, because the mortgagee was supposed to be 
continuing in possession from the time the mortgage 
becomes absolute, and the mortgage was deemed to be 
existing. (g)

(a) 2 Rol. Abr. 497. (b) 2 Pow. on Mort. by C&v. 620, note,
.(e) Tyler v. Lake, 4 Sim. 358. Forbes v. Moffat, 18 Ves. 384.
(d) 3 and 4 Wm. 4, c. 27. (e) 1 Pow. on Mort. by Cov. 39L
if) 1 Pow. on Mort. by Cov. 395. Toplis v. Baker, 2 Cox, 122.
(g) Leman v. Newnham, 1 Ves. 50.



CONVENTIONAL HYPOTHECS. 275

Interest has been decreed to be paid on a mortgage 
debt which had lain dormant for twenty-four years, (a) 

On the other hand, the presumption has been thought 
as strong in equity to conclude the mortgage after the 
expiration of twenty years, (b) as it was at law to estop 
the obligee on a bond, (c)

And in a late case, though the exact point was not 
decided, it was said that if twenty years’ possession, 
without claim on the part of the mortgagee, would not 
operate as a defence against him, it was difficult to see 
how any period of time, however long, could bar him. (d) 

However, by the late statute, it is enacted that no ac
tion, suit, or. other proceeding shall be brought to recover 
any sum of money secured by any mortgage, judgment, 
or lien, or ptherwise charged upon, or payable out of 
any land, or rent at law, or in equity, or any legacy, but 
within twenty years next after a present right to receive 
the same shall have accrued to some person capable of 
giving a discharge for or release of the same, unless in 
the meantime some part of the principal money, or some 
interest thereon, shall have been paid, or some acknow
ledgment of the right thereto shall have been given in 
writing signed by the person by whom the same shall 
be payable, or his agent, to the person entitled thereto, 
or his agent, and in such case no such action or suit or 
proceeding shall be brought, but within twenty years 
after such payment or acknowledgments if more than 
one was given. (e)

Before the late statute, if the mortgagee had been 
twenty years in possession, (f) without any payment or 
acknowledgment to shew that the relation of a mort-

(a) Meade v. Ban don, 2 Dow. P. C. 268.
Cb) Frash v. White, 3 Bro. C. C. 291. 
kc) Oswald v. Leigh, 1 T. R. 272.
(d) Christopher v. Sparke, 2 Jac. and Walk. 223.
(ej 3 and 4 Wm. 4, c. 27.
(/) Chapman v. Bowyer, 1 Ch. Pr. 286. Cholmondeley v. Clinton, 

2 Jac. and Walk. 191. Ashton v. Milne, 6 Sim. 369.
T 2
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gagor and mortgagee continued, the right to redeem 
was gone, and the estate of the mortgagee was perfect, 
even in equity, but evidence of any acknowledgment 
in writing, (a) or by parol, (b) to the mortgagee, or to 
a stranger, (c) or any memorandum or account, (d) 
found among the papers of the mortgagee, admitting or 
evidencing that he holds in that character, interrupts 
the bar. (e)

But by the late statute, (f) the mortgagor has the 
power only within twenty years after the mortgagee ob
tained possession, or (if the mortgagor subsequently ac
knowledged the mortgage) after the last acknowledg
ment in writing given by him to the mortgagor him
self, (g) to redeem the estate, on paying to the mort
gagee his principal, interest, and expenses. And he 
must give six calendar months’ notice of his intention 
to pay, (h) unless he is willing to pay six months’ inte
rest in advance, (i)

(a) Smart v. Hunt, 4 Ves 478, n.
(b) Whiting v. White, 2 Cox. 295.
(c) Hansard v. Hardy, 18 Yes. 455.
(d) Lake v. Thomas, 3 Ves. 17, 22. (e) 1 Real Prop. Rep. 50.
(/) 3 and 4 Wm. 4, c. 27. (g) Sec. 20.
(h) Sharpnell v. Blake, 2 Eq. Ca. Abr. 603. Coote on Mort. 450.
(») 2 Ca. and Op. 51. Coote on Mort. 554.
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SECTION II.—PART II.

CONVENTIONAL MORTGAGES IN THE COLONIES.

The colonies in which the doctrine of the law of England in relation to 
mortgages is generally followed.—In what respects the mortgages of 
property in the colonies are distinguished.—The rate of interest reserved. 
—Covenants for consignments.—This exception not admitted when the 
mortgagee is in possession.—The Jamaica law expressly prohibits him 
from from taking commissions.—Compels him to record crop accounts 
and accounts current.—Act in Jamaica, corresponding with 7 Geo. 2, c. 20. 
—In these colonies registration is required.—The Bermuda act for the 
registration of mortgages.—Nevis acts for the registration of mortgages of 
slaves.—There is no tacking.—Effect of registration when mortgage by 
deposit of title deeds or vendor’s lien is insisted on.—A sale of the mort
gage premises is obtained in the courts of equity.—Satisfaction entered in 
registry office on the mortgage.—Effect of, under the laws of Jamaica and 
Upper Canada.—Mortgage extinguished, if no payment or legal demand 
for twenty years, under Jamaica and Grenada laws.

In all the British colonies, except British Guiana, 
the Cape of Good Hope, Ceylon, St. Lucia, Lower 
Canada, and Trinidad, the law of England on the sub
ject of mortgages generally prevails.

The instrument by which the mortgage is constituted 
is of the same form and character, the estates, interests, 
rights, and obligations of the mortgagor and mortgagee, 
are governed by the principles, and subject to the con
siderations, which have been stated in the preceding 
summary. There are, however, certain distinctions, 
which it is intended now to point out, between mort
gages of real estate in the colonies and those of lands 
in England.

In all the British Colonies in the West Indies and 
America, without the exception above made, interest 
at the rate of six per cent, may be reserved and secured
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by the mortgage, (a) It was considered that a mort
gage executed in England of lands in the colonies, and 
the covenant it contained for the payment of the principal 
and interest, would be usurious, if it reserved a greater 
rate of interest than that allowed by the law of England, 
although that rate was allowed by the law of the colony 
where the lands, the subject of the mortgage, were 
situated. (b) An act of parliament was passed, by which 
such mortgages were rendered valid, (c) It did not, 
however, protect a bond given in England as a collateral 
security for the mortgage debt, (d) But by subsequent 
statutes, all securities concerning lands, &c., in Ireland 
and the West Indies, and all conveyances, &c., and 
bonds and covenants executed in Great Britain, to any 
of his Majesty’s subjects, either by the borrower or any 
other person residing in Great Britain or elsewhere, 
whether collaterally or otherwise, and whether to secure 
the payment of a higher rate of interest than the prin
cipal securities, or not, and whether given at the same 
or any subsequent time, are rendered as valid as if the 
person making such conveyances, &c., had resided 
where the lands, &c. were situated, (e)

In mortgages of property in the West Indies, cove
nants and stipulations are admitted which are not al
lowed in mortgages of property situated in England.

The risk to which a West India estate was exposed, 
the fluctuations in the price of its produce, and the con
sequent distress and embarrassment of the proprietor, 
made him an urgent applicant to the English merchant

(a) Jamaica, 24 Geo. 2, c. 19, § 10. Barbadoes, No. 199, § 1. Antigua, 
No. 191, § 3. Grenada, No. 3. St. Vincent, March 20th, 1793. Do
minica, 16 Geo. 3, n. 13. Tobago, 1784. Bahamas, 41 Geo. 3, c. 3. Upper 
Canada, 51 Geo. 3, c. 9. Lower Canada, 17 Geo. 3, c. 3, § 5. Nova Scotia, 
10 Geo. 3, c. 5. New Brunswick, 26 Geo. 3, c. 17- Prince Edward’s 
Island, 25 Geo. 3, c. 6.

(b) Stapleton v. Conway, 3 Atk. Rep, 727. Connor v. Bellamont,
2 Atk. 382. . (c) 14 Geo. 3, c. 79.

(d) Dewar v. Span, 3 T. R. 425.
(e) 1 and 2 Geo. 4, c. 51. 3 Geo. 4, c. 47.
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for a loan of money, and ready to borrow On almost any 
terms which might be imposed on him. The causes of 
his distress, whilst they afforded the occasion to the 
lender to exact, also seemed to excuse the additional 
indemnity he required, because they exposed his capital 
to increased risks. He sought that indemnity in the 
commissions and other advantages which he might 
derive from the consignment to, and sale by him of the 
produce of his debtor’s property, from selling to him those 
supplies which were essential for the cultivation of his 
estate, and from providing the shipping which was to 
convey his produce to England.

Hence it became the practice for the merchant to 
make it a condition of the loan, that the debtor should 
consign to him for sale on the usual commissions all the 
produce of the mortgaged estate, ship it in the vessels 
sent out by the merchant, and take from the latter all the 
supplies. The performance of this condition rested on 
the honour of the proprietor. It was his interest also 
to adhere to it, in order to avoid the proceedings which 
the creditor might otherwise have taken to divest him 
of the possession of his property and bring it to sale. 
It is within the last fifty years that this condition became 
the subject of express contract. At first it was not in
troduced into the mortgage deed, but was contained in 
a separate instrument. The mortgage, ex facie, would 
become forfeited if the mortgagor did not pay the prin
cipal and interest on a given day, usually six or twelve 
months after the date of the mortgage. But by a sepa
rate deed of defeasance, the mortgagee engaged to ex
tend the period for payment, and to take no steps at 
law or in equity against the debtor, if he consigned all 
the produce to him on board his vessels, and received 
from him his supplies. It contained covenants by the 
mortgagor to perform these stipulations.

According to the principles applied by the law of 
England to the relation of mortgagor and mortgagee,
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these stipulations could not be sustained. They gave 
the mortgagee -a collateral advantage beyond the legal 
interest in his demand, and were therefore usurious, or 
tending to usury, (a)

Until a comparatively recent period, the language of 
the courts of equity in England would afford an in
ference that the same principles were considered equally 
applicable to the mortgage of property in the colonies. (b)

But a practice in opposition to these principles prevailed 
in the colonies, and it obtained a considerable counte
nance from the opinion of lawyers. The commissions, it 
was insisted, formed only a remuneration for services 
which must be performed, and for which the mortgagor 
must have paid any person by whom they were per
formed, and the risk to which the lender’s capital was ex
posed rendered it only reasonable that he should receive 
that remuneration.

The first time the validity of these covenants was 
submitted to judicial inquiry in England, the appellate 
court was enabled to avoid pronouncing a decision 
on it. (c)

The question again occurred in the Court of Chancery 
of Jamaica, but the parties compromised it, and the 
decision of the appellate tribunal was not obtained. (d)

It was afterwards presented to the Court of Chancery 
in England, on certain covenants entered into by the 
proprietor of an estate in British Guiana, and a West 
India house in London. He was a debtor to the crown, 
and applied to the house to become his sureties to the 
government for payment of his debt. In consideration 
of their becoming such sureties, and of the advances 
the house might make for the estate, he granted them

(a) Scott v. Brest, 2 T. R. 238. Browne v. O’Dea, 1 Scho. and Lef. 
115. Drew v. Power, ib. 182. Gubbins v. Creed, 2 Scho. and Lef. 211.

(b) Chambers v. Goldwin, 5 Ves. 834 ; 9 Ves. 254. Forrest v. Elwes, 
2 Merr. 68.

(c) M'Anuff v. Willis, 1 Acton’s Appeal Cases, 119-
(d) Hankey v. Campbell, 1810, Jamaica.
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a mortgage, and covenanted to consign the produce, 
not only until their advance was repaid, but also for 
the term of five years beyond and subsequent to the 
accomplishment of the trust, for the final discharge of 
the said obligation, and of all other advances to be 
made by the house.

Lord Eldon, in deciding this case observes, “ That it 
is the known mode of dealing between planters and 
persons lending them money, that the merchant here, 
on making the advances, secures by covenant the con
signments of the produce of the plantation; and the 
obligation to send the consignments to the mortgagee 
continues while the money lent is due; and I do not 
enter into the question, whether he can contract for 
the consignments during that time, and also for a further 
period afterwards; for I think that it is not this case. 
The ground on which the mortgagee, lending money 
on a West India estate, is allowed the benefit of a cove
nant for the consignments is two-fold : first, because 
it furnishes him a security for his debt; and secondly, 
because the commission which he receives is supposed 
only to be a fair compensation for his trouble. ”(«)

The validity of this covenant was again brought be
fore Lord Brougham, and received a similar decision.

It may be now considered as settled, that such stipu
lations are admissible in mortgages of colonial property. 
It must, however, be observed, that this can only be 
sanctioned when they contemplate the actual perform
ance of the services of a consignee. An agreement that 
in case the mortgagor should fail to consign a certain 
number of hogsheads of sugar, he should pay a given 
sum for each hogshead wanting to complete that number, 
was clearly usurious. (b)

The stipulation by which the mortgagee may become 
the consignee, and receive the mercantile profits of a

(a) Bunbury v. Winter, 1 Jac. and Walk. 261.
(b) West v. Afflick, on appeal from Jamaica, 1809.
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consignee, is admitted only when the mortgagor is in 
possession of the mortgaged property. If the mortgagee 
be himself in possession, and is at the same time the 
consignee, he cannot charge the ordinary mercantile 
profits, but is restricted to the bare expence to which he 
has been subjected by receiving and selling the produce 
as consignee.

This position was established after great consideration, 
in a case decided by Lord Brougham, (a) His lordship, 
having traced the progress of that silent change in the 
law which sanctioned these covenants for consignment 
when the mortgagee is out of possession, asks, “ does 
it follow that, therefore, we are now for the first time 
at this known period, and by this well defined tran
sition, to extend the same change to the case, materially, 
at least sufficiently distinguishable, of mortgagee in 
possession ?

“ It has never been doubted that a mortgagee in pos
session is precluded from deriving any profit by charging 
for his trouble, though his services may have benefited 
the estate: nay, although, had he not rendered them, 
the services of another would have been required, and 
would have cost the estate as much. Lord Keeper 
North laid down this principle clearly in Bonithon v. 
Hochmore, (b) and Lord Hardwicke afterwards said in 
French v. Baron, (c) that an agreement between mort
gagor and mortgagee, that the latter should have an 
allowance as receiver, would not be carried into execu
tion by the court. The same learned judge, in Godfrey 
v. Watson, (d) distinctly stated the rule of the court to 
be, that where a receiver or bailiff was required, the 
mortgagee in possession might employ him, and debit 
the estate with what was necessary to pay him, but 
could not credit himself with such payment for his own 
trouble, if he chose to do the business himself. This has

(a) Leith v. Irvine, 1 Mylne and Keene, 285.
(ft) 1 Vern. 316. (c) 2 Atk. 120. (d) 3 Atk. 518.
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been at other times expressed, by saying that the mort
gagee in possession is a bailiff without a salary, account
able to the mortgagor, but not paid by him. (a)

“ If the only ground of this doctrine were, that the al
lowance of such stipulations or of such charges opened a 
door to usury, the argument would be much stronger 
for extending to the case of mortgagee in possession the 
exception which has been made in favour of West India 
mortgages. But there is another ground: the mort
gagee, by taking possession, changes the relation in 
which he stands to the estate : he becomes quasi owner. 
He is, in some sort, likened to a trustee; not that he 
can, with any correctness of speech, be called a trustee. 
The distinction is well and forcibly expounded in Chol- 
mondeley v. Clinton, (b) by Sir Thomas Plumer, in his 
able and elaborate judgment,and his Honor’s exposition 
is adopted generally by Lord Eldon, in moving the 
affirmance of the judgment, (c) In truth, till the debt 
is paid off, the mortgagee in possession cannot be con
sidered at all as a trustee. Nevertheless, all the autho
rities place him in the same predicament with a trustee, 
as far as incapacity to charge for trouble is concerned.

“ When the creditor has taken possession of the mort
gage, he abandons the position he before held, of a mere 
creditor having a lien upon the estate for his principal 
and interest, and having a right at any time, better to 
secure his satisfaction, by putting himself in his debtor’s 
shoes.

“When once he takes possession, he assumes a different 
character: all he does is for himself, and he is not at 
liberty to charge the mortgagor, whom he has ousted, 
with the trouble which he takes on his own account. 
Such a proceeding would be like making a charge 
against himself; it would open a door to imposition, 
and even oppression : the owner would have no security 
against overcharges on the part of the possessor, who is.

(a) Davis v. Dendy, 3 Mad. I/O.. Quarrell v. Beckford, 1 Mad. 269.
(b) 2 Jac. and Walk. 182, (c) Ibid, 190.
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not a trustee for the owner in the ordinary sense of the 
term, but is placed in the situation of having the owner’s 
interest of necessity very much confided to his care. 
The owner must needs rely upon the mortgagee in 
possession, because he has no right to interfere with the 
operations of the latter, unless some act be committed 
which calls for the interference of the court. As long 
as the necessity of employing a person as bailiff, receiver, 
or consignee, is plainly substantiated; and further, as 
long as the person so employed is an individual distinct 
from the mortgagee who retains and pays him, so long 
there is some check upon imposition, and the mortgagor, 
at whose expence this is done, may be considered as 
tolerably safe. But were the mortgagee, in his almost 
uncontrolled management, to have the power, as it were, 
of hiring himself, the check, such as it is, would be 
entirely removed.

“ This, or something like this, I take to be the founda
tion of the rule, independently of the point of usury, or 
tendency to usury. If, however, the rule rested upon 
that ground alone, the authorities are so precise that I 
should not feel myself justified in extending the excep
tion made in the case of West India consignees, beyond 
the point to which it has already been carried, and 
stops short of the case of mortgagee in possession” (a)

It will have been observed, that much of the elaborate 
judgment which has been cited is founded on the relative 
situation of the mortgagee, and particularly on the 
nature of his estate. This ground would not apply to 
mortgages made under the law of British Guiana, Tri
nidad, or St. Lucia, because the mortgagee acquires no 
estate in the mortgaged property.

Mortgages containing these stipulations were con
stantly adopted in Demerara without any question. A 
covenant that the mortgagee shall be exclusive consignee, 
and that the produce shall be shipped in his vessels, and

(ia) Leith v. Irvine, 1 Myl. and K. 289.

CONFLICT OF LAWS.
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that he shall furnish the supplies of the estate at the 
market prices, was the subject of decision in that 
colony, (a)

By an act of the Jamaica legislature, a mortgagee in 
possession is expressly declared not entitled to any com
mission for his management or transactions, of or con
cerning such possession, except what shall be paid to the 
factor for his commission. (6)

A mortgagee in possession, who receives and disposes 
of the rents, profits, produce, and increase of any plan
tations, pens, lands, &c., pens of cattle, sugar works, or 
other settlements, messuages, or tenements, or of any 
negro or other slaves, is required yearly, under the 
penalty of £100, and the forfeiture of his commissions, 
for every neglect or omission, between the thirty-first of 
December and the twenty-fifth day of March in every 
year, to render and exhibit into the secretary's office, to 
be recorded there, a true and just account in writing upon 
his oath, (or being of the people called quakers, upon his 
solemn affirmation,) or the oath of his overseer or prin
cipal servant managing under him upon such estate, 
plantation, or settlement, or other real estate, of all the 
rents, profits, produce, and proceeds of such plantation, 
See., negro and other slaves, or real estate, under his care 
and direction, and in such account particularly set forth 
the quantity of sugar, rum, molasses, cotton, ginger, 
coffee, indigo, and cocoa, produced and made the pre
ceding year, ending the 31st day of December, before 
the rendering and exhibiting of such account of, from, 
or upon any such estate, (c)

He is also obliged, under the penalty of £500 for 
every omission, to record upon oath the whole accounts, 
(giving credit for the net proceeds of every crop within

(a) Brereton v. Rhodie and Shand, decided in Demerara, 1815, App. G. 
to Henry's Rep. of Odwin v. Forbes.

(b) 24 Geo. 2, c. 19, § 8.
(c) 13 Geo. 2, c. 9, § 1, made perpetual 24 Geo. 2, c. 19, § 7-
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eighteen months after he has recorded the said crops,) 
as well of the sales of the annual crop as of the accounts 
current respecting the same, and to state how much of 
the same is applicable, and has been actually applied to 
his mortgage, (a)

An act resembling the English statute 7 Geo. 2, c 20, 
is in force in Jamaica. (b) .

The registry acts, which have been referred to in the 
preceding volume, are equally applicable to mortgages.

In the Bermudas, the person holding a mortgage or 
•other conditional conveyance of property, is required to 
give into the secretary’s office there the names of the 
mortgagor and mortgagee, the date of the mortgage 
or conditional conveyance, the particular property 
mortgaged or conditionally conveyed, and the sum se
cured thereby, and if he omit to do so, any person ac
cepting any subsequent mortgage or conditional con
veyance on the same property, and first giving to the 
said secretary’s office the substance of such subsequent 
mortgage or conditional conveyance as is directed, shall 
he deemed the first mortgagee of such property, in the 
same manner as if such property had been first con
ditionally conveyed to him, and all other mortgages or 
other conditional conveyances of property shall take, and 
their • validity be ascertained and determined, in such 
regular succession as they shall be registered in the said 
secretary’s office in the manner before directed. (c)

In Nevis there is an act, by which it is provid d, that 
all mortgages of slaves in that island, either alone, by 
themselves, or jointly with lands and tenements, are 
good, valid, and effectual in law, notwithstanding the 
mortgagors in such mortgages named shall continue in 
possession of such mortgaged slaves, (d)

It is required that such mortgages be enrolled at 
length in the registrar’s office of the island immediately

(.a) 25 Geo. 3, c. 10, § 3. (b) 25 Geo. 3, c. 10, § 1, 2. See ante, 264.
(c) Bermuda Act, 26 Geo. 3. (d) Nevis Act, 9 Geo. 3, § 1.
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after the making and executing thereof, in case the same 
be made and executed in the island ; but if made and 
executed in parts beyond the seas, then they shall be 
enrolled within twelve calendar months after the making 
and executing thereof ; and such mortgages made and 
executed beyond the seas, and enrolled within the li
mited time, shall stand good, and bar any subsequent 
mortgage, though made and executed within the island, 
notwithstanding the same be executed and enrolled as 
in and by the act directed. (a)

If made in the island, they must, before the enrol
ment thereof, be acknowledged by the party executing 
the same, or the execution must be proved by the oath 
of one of the subscribing witnesses thereto before one of 
the judges of the Court of King’s Bench and Common 
Pleas. If they are made beyond the seas, the acknow
ledgment must be made, or the execution proved, by the 
subscribing witness, before the governor or other chief 
magistrate of the country, colony, plantation, island, or 
place where such mortgage shall be made, or before the 
mayor or other chief magistrate of the city, borough, or 
town corporate in which, or next to which, such mort
gage shall be made and executed, in case it be made in 
Great Britain or Ireland. (b)

A copy of any mortgage made in pursuance of the act, 
and attested by the registrar of the island or his lawful 
deputy, is admitted as good evidence in any court of 
law or equity, (c)

The registry acts of the West India colonies exclude 
the doctrine of tacking.

A deposit of title deeds, or the vendor’s lien for the 
purchase money, cannot prevail against a person who 
has taken a mortgage from the purchaser without notice 
of the deposit, or of the unpaid purchase money, and re
corded such mortgage.

(a) Sect. 2. (b) Sect. 3.
(c) Nevis Act, 9 Geo. 3, 13th Dec. 1768.
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A mortgagee may obtain a decree for a sale of the 
mortgaged premises, as well as a foreclosure of the 
equity of redemption

In Jamaica, when the mortgagee has received full satis
faction and payment of the money owing to him by the 
mortgagor, he is bound, at the request of the latter, to 
enter satisfaction upon the margin of such mortgage re
corded in the secretary’s office. The effect of such entry 
of satisfaction is to discharge, defeat, and release the 
mortgage, and perpetually bars all actions thereupon. 
The mortgagee must within three months, after request 
and tender made for his reasonable charges, repair to 
the office of enrolment, and there make such acknow
ledgment, and if he neglect to do so, he incurs a penalty 
of fifty pounds for every offence.(a)

In Upper Canada the certificate of payment given by 
a mortgagee, and registered, operates also as a valid and 
effectual release of the mortgage, and as a reconveyance 
of the original estate of the mortgagor. (b)

In Jamaica mortgages and bills, bonds, judgments, 
and writings obligatory, whereon no payment has been 
made, or which have not been legally demanded within 
the space of twenty years from the time they respectively 
became due, or from the last payment thereon, are by 
an act of the legislature of that colony declared to be 
null and void to all intents, constructions, and purposes 
whatsoever, (c)

There is a similar act in Grenada, which enumerates 
executions and recognizances, as well as mortgages, bills, 
bonds, judgments, and writings obligatory, and enacts, 
that if they have lain dormant for the space of twenty 
years without any proceedings having been had, or in
terest paid thereon, or legal demand made thereof, they 
shall be null and void, (d)

(a) 33 Car. 2, c. 12, § 4. (b) 4 W. 4, c. 16. 35 Geo. 3.
(c) Jamaica Act, 29 Geo. 3, c. 13, § 2. 
id) Grenada Act, n. 144, March 4th, 1819.
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It has been held by the courts in Jamaica that 
nothing less than a legal demand, i. e., the bringing an 
action, filing a bill, or issuing a writ of venditioni, for 
execution, is a compliance with this act, when there has 
been no payment within twenty years, (a)

SECTION II.—PART III.

CONVENTIONAL MORTGAGES IN THE UNITED STATES.

The conveyance being absolute, and the condition in a separate deed, the 
latter deed must be registered with the former.—In New York, the mort
gagee’s remedy is only against the lands, unless there be a covenant or 
bond for payment of mortgage money.—An equitable mortgage will not 
prevail against a registered mortgage without notice.—Vendor’s lien for 
purchase not admitted in Pennsylvania or Connecticut.—Trespass main
tainable in New York by mortgagor against mortgagee who enters on his 
possession.—Ejectment by mortgagee abolished.—The interests of mort
gagor and mortgagee.—Equity of redemption may be taken in execution. 
—Allowances to mortgagee.

The several states of the Union, except Louisiana, re
tain the general and leading doctrines of the law of 
England in relation to mortgages, but they adopt some 
distinctions, of which it is now proposed to give a sum
mary.

If the conveyance be absolute in the first instance, 
and the condition be expressed subsequently in a sepa
rate instrument of defeasance, the deed and defeasance 
should be recorded together. An omission to have the 
defeasance registered would render the estate, which was 
conditional between the parties, absolute against every 
person but the original parties and their heirs. (b)

(a) Malcolm v. Taylor, Feb. Grand Court, 1811. Edie v. Reid, Dec. 11th, 
1813. Bull v. Serjeant, Oct. Grand Court, 1809. See Maddock v. Bond, 
Irish T. R. 332. 1 Ball and B. 176.

C&) Dey v. Dunham, 2 Johns. Ch. Rep. 182. N. Y. Revised Statutes, 
vol 1,756. Harrison v. The Trustees of Phillips’ Academy, 12 Mass. Rep. 
456. Blaney v. Bearce, 2 Greenleaf, 132. 4 Kent’s Com. 141.

VOL. III. U
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By the New York statute it is enacted, that if a deed 
appears by a separate instrument to have been intended 
as a mortgage, it shall be deemed a mortgage, and the 
grantee shall not derive any advantage from the record
ing of it, unless the defeasance be also recorded, and at 
the same time, (a)

In Pennsylvania, upon a similar point, it has been 
decided, that if the separate defeasance be not recorded, 
the absolute deed is to be considered as an unrecorded 
mortgage, and postponed, according to the rule in that 
state in such cases, to a subsequent judgment cre
ditor. (b)

It is made a subject of express enactment in the New 
York Revised Statutes, that no mortgage shall be con
strued as implying a covenant for the payment of the 
money. In the absence of an express covenant in the 
mortgage for such payment, and no bond or other in
strument to secure payment, the mortgagee’s remedy is 
confined to the land mortgaged. (c)

An equitable mortgage is not of any avail against a 
subsequent mortgage, duly registered, without notice of 
the deposit. (d) .

An equitable lien for the purchase money has been 
judicially declared not to exist in Pennsylvania, although 
a contrary opinion had previously been entertained. («) 
It is said, also, not to have been adopted in all its ex
tent in Connecticut. (/)

The vendor’s lien cannot be retained against creditors 
holding under a bond fide conveyance from the ven
dee. {g)

In New York the mortgagor may maintain an action

(a) 4 Kent’s Com. 141.
(b) Friedley v. Hamilton, 17 Serg. and Rawle, 70.
(c) Vol. 1, 738, § 139. Drummond v. Richards, 2 Munf. 337.
(d) Berry v. Mutual Ins. Comp. 2 Johns. Ch. Rep. 603.
(e) Kauffelt v. Bower, 7 Serg. and Rawle, 64. Semple v. Burd, ib. 286.
(/) Daggett, J. 6 Conn. Rep. 464.
(g) Bayley v. Greenleaf, 7 Wheat. Rep. 46.
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of trespass against the mortgagee, or those claiming 
under him, if he makes an entry while the mortgagor 
is in possession, (a)

By the New York Revised Statutes the action of eject
ment by a mortgagee, or his assigns or representatives, 
is abolished. The mortgagee cannot claim the posses
sion, except under a special contract for it, or by filing 
his bill for a foreclosure and sale upon a default. (b) 

The mortgagor has a right to lease, sell, and in every 
respect to deal with the mortgaged premises as owner, 
so long as he is permitted to remain in possession, sub
ject to all the rights of the mortgagee, unimpaired and 
unaffected, (c)

The mortgagee must recover the possession by regular 
entry by suit, before he can treat the mortgagor or the 
person holding under him as a trespasser. (d)

Until foreclosure, the mortgagor remains seised of the 
freehold, and the mortgagee has, in effect, but a chattel 
interest, (e)

The equity of redemption might be taken in execution 
at law, except in New Hampshire. It is also chargeable 
with the dower of the wife of the mortgagor, (f)

On the other hand, the estate of the mortgagee, before 
the foreclosure, or at least before the entry, is not the

(«) Runyan v. Mersereau, 11 Johns. Rep. 534. Jackson v. Bronson* 
19 ib. 325. Dickenson v. Jackson, 6 Cowen, 147. 4 Kent’s Com. 155.

(b) Vol. 2, 312, § 57- (c) 4 Kent’s Com. 157.
(d) Jackson, J., in 15 Mass. Rep. 270. Parker, Ch. J., 1 Pick. 90. 

Duncan, J., 9 Serg. and Rawle, 311. N. Y. Rev. Stat. vol. 2, 312. 
Jackson v. Willard, 4 Johns. Rep. 41. Runyan v. Mersereau, 11 ib. 534. 
Huntington v. Smith, 4 Conn. Rep. 235. Willington v. Gale, 7 Mass. Rep. 
138. M‘Call v. Lenox, 9 Serg. and Rawle, 302. Ford v. Philpot, 5 Harr, 
and Johns. 312. Wilson v. Troup, 2 Cowen’s Rep. 195. Eaton v. Whit
ing, 3 Pick. Rep. 484. Blaney v. Bearce, 2 Greenleaf, 132.

(e) Clark v. Beach, 6 Conn. Rep. 142. •
(/) Waters v. Stewart, 1 Cain’s cases in Error. 47. Hobart v. Frisbie, 

5 Conn. Rep. 592. Ingersoll v. Sawyer, 2 Pick. Rep. 276. Ford v. Phil
pot, 5 Harr, and Johns. 312. Carpenter v. First Parish in Sutton, 7 Pick. 
Rep. 49. Woodbury, J., in 2 N. H. Rep. 16.

u 2
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subject of execution, not even though there has been a 
default, and the condition of the mortgage forfeited, (a) 

In the states of Vermont, Maine, New Hampshire, 
Massachusetts, Rhode Island, Connecticut, Ohio, In
diana, Illinois, Kentucky, Tennessee, North Carolina, 
Georgia and Alabama, the jurisdiction of law and equity 
is vested in one tribunal. (b)

In Maine, New Hampshire, Rhode Island, and Mas
sachusetts, the jurisdiction of the tribunal, as a court 
of equity, is limited to certain specified objects, and is 
exercised rarely, and only in cases of hardship. (b)

In Massachusetts, the power to enforce redemption is 
confined to a statute provision, and the mortgagor must 
redeem in three years after entry by the mortgagee, (c) 

The Supreme Court of Pennsylvania exercises an 
equity jurisdiction.

In Louisiana, the distinction between law and equity, 
as it exists in England, is unknown.

In New York, the exclusive jurisdiction which was 
previously vested in the chancellor is partially vested in 
the circuit judges, as vice chancellors, and they exer
cise, in distinct capacities, a mixed jurisdiction of law 
and equity.

A similar jurisdiction is vested in the county courts of 
Maryland and Virginia, and in the circuit courts of 
Missouri, and exercised concurrently with the chan
cellors in those states.

An equity jurisdiction is exercised by distinct and in
dependent tribunals in the states of New Jersey, Dela
ware, South Carolina, and Mississippi.

The mortgagee in possession must account for the

(a) Jackson v. Willard, 4 Johns. Rep. 41. Blanchard v. Colburn, 
16 Mass. Rep. 345. Eaton v. Whiting, 3 Pick. 484. Huntington v. Smith, 
4 Conn. Rep. 235. Rickert v. Madeira, 1 Rawle, 325. 

ib) 4 Kent’s Com. 163.
(c) Erskine v. Townsend, 2 Mass. Rep. 493. Kelleran v. Brown, 4 ib. 

443. Skinner v. Brewer, 1 Pick. Rep. 468. Jackson on Real Actions, p. 49
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actual receipts of the rents and profits, and for those re
duced or lost by his wilful default or gross negligence, (a) 
and generally he is not entitled to charge by way 
of commission for his own trouble in collecting the 
rents. (b)

In Massachusetts, however, a commission of five per 
cent is allowed to the mortgagee for managing the 
estate, (c)

As in England, he is allowed for necessary expendi
tures in keeping the estate in repair, and in defending 
the title. (d)

In one case he was not allowed to charge for clearing 
uncultivated land, although an improvement, (e)

But in the circuit court for the district of Columbia an 
allowance for permanent improvements was directed, and 
though the decree was reversed on appeal, that point 
was not questioned, (f) So in another case, a similar 
decree was made in Chancery, and that point was un
touched in the court of appeals. (g) But in another 
case it was said, that the mortgagee could not be 
allowed for making any thing new, but only for keeping 
the premises in repair. (h) All the cases agree, that the 
mortgagee is to be allowed the expence of necessary 
repairs. Any further allowance seems subject to the 
discretion of the court, governed by the circumstances 
of each particular case. (i)

He is considered so strictly a trustee, and subject to 
the duties and obligations of a trustee, that a renewal by

(а) Robertson v. Campbell, 2 Call. 428. Bellinger v. Worsley, 1 Bibb. 
195. 4 Kent’s Com. 166.

(б) 4 Kent, ib.
(c) Moore v. Cable, 1 Johns. Ch. Rep. 385. Breckenridge v. Brooks^ 

2 Marshall, 339. Gibson v. Crehore, 5 Pick. 146.
(d) Moore v. Cable, i Johns. Ch. Rep. 385. Saunders v. Frost, 5 Pick. 259-
(e) Moore v. Cable, ib.
(/) Conway v. Alexander, 7 Cranch, 218.
(r/) Ford v. Philpot, 5 Harr, and Johns. 312.
Ch) Russell v. Blake, 2 Pick. 505." (i) 4 Kent’s Com. 167.
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him of a lease is held to be for the benefit, not of him
self, but of the estate. (a)

In New York, a mortgagee of a term is not liable on 
the covenants in the lease assigned to him, by way of 
mortgage, when he has never been in possession of the 
term, or taken the rents and profits thereof. This de
cision is contrary to the present doctrine in England, (6)

It has been seen that by the statute law of New York 
every conveyance of real estate, whether absolutely or 
by way of mortgage, must be recorded in the clerk’s 
office of the county in which the real estate is situated, 
after being duly proved and acknowledged and certified 
as the law prescribes. If not recorded, it is void as 
against any subsequent purchaser, or mortgagee in good 
faith, and for a valuable consideration of the same 
estate, or any portion thereof, whose conveyance shall 
be first duly recorded, (c)

The term purchaser in the statute is declared to em
brace every mortgagee and his assignee, (c)

It may be said generally that this is the substance of 
the statute law on the subject in every state of the union. 
In some, the deed is declared, void as to all third per
sons, unless recorded. (d)

In Pennsylvania, no deed or mortgage is valid, unless 
it be recorded in six, and in Delaware it is not valid 
unless recorded in twelve months. In Massachusetts, 
Rhode Island, Connecticut, and some other states, the 
deed does not operate until recorded, except as be
tween the parties and their heirs. In Ohio, it must be 
recorded in six months, and an unrecorded deed is void 
against a subsequent purchaser for valuable considera
tion, without notice of the deed, whether the subsequent 
deed be or be not recorded, (d)

(a) Holdridge v. Gillespie, 2 Johns. Ch. Rep. 30.
(b) Astorv. Miller, 2 Paige, 68. Eaton v. Jaques, Doug. 455. Williams 

v. Bosanquet, 1 Brod. and Bing. 238.
(c) N. Y. Rev. Stat. vol. 1, 756, § 1. Ib. 762, § 37.
(c?) 4 Kent’s Com. 168.
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The effect of notice of the unrecorded mortgage deed 
has been already considered.

A mortgage or judgment may be taken, and held as 
a security for future advances and responsibilities to the 
extent of it, provided it be made a constituent part of 
the original agreement, and the agreement as recorded 
gives full information of its extent and certainty, (a)

In the states of New York, Maryland, Virginia, South 
Carolina, Tennessee, Kentucky, and Indiana, the mort
gagee may obtain a decree for a sale. (b)

A decree of foreclosure and sale, and a decree of sale 
without any express decree of foreclosure, are equally a 
complete bar of the equity of redemption, (c)

In the New England States, the practice of a strict 
foreclosure would seem to prevail, and the creditor takes 
the estate to himself, instead of having it sold, and the 
proceeds applied. In Massachusetts and Maine, the 
mortgagor has three years, and in Connecticut fifteen 
years, and in New Hampshire one year, to redeem, after 
entry and seisin by the mortgagee, upon breach of the 
condition, or under the decree of foreclosure. (d)

The practice of a strict foreclosure has also been al
lowed in North Carolina. (e)

(a) Lyle v. Ducomb, 5 Binney’s Rep. 585. Hughes v. Worley, 1 Bibb, 
200. Livingston v. M‘Imlay, 16 Johns. Rep. 165. Hendricks v. 
Robinson, 2 ib. 309. Brinckerhoff v. Marvin, 5 ib. 326. James v. John
son, 6 ib. 420. Skirras v. Claig, 7 Cranch, 34. The Atlantic Insurance 
Comp. 1 Peter’s U. S. Rep. 448. Pettibone v. Griswold, 4 Conn. Rep. 158. 
Stoughton v. Pasco, 5 ib. 442. St. Andrew’s Church v. Tompkins, 7 Johns. 
Ch. Rep. 14.

(b) Johns. Ch. Rep. passim. N. Y. Rev. Stat. vol. 2, 191, § 151.
(c) Nelson v. Carrington, 4 Munf. 332. Downing v. Palmateer, 1 Mon

roe, 66. Humes v. Shelby, 1 Tenn. Rep. 79. Hurd v. James, ib. 201. 
Rodgers v. Jones, 1 M‘Cord’s Ch. Rep. 221. Pannell v. Farmers’ Bank, 
7 Harr, and Johns. 202. David v. Grahame, 2 Harr, and Gill, 94. Act of 
Indiana, 1830.

(d) Lockwood v. Lockwood, 1 Day, 295. Lyon v. Sandford, 5 Conn. 
Rep. 544. Swift’s Dig. vol. 2, 656, 683. Erskine v. Townsend, 2 Mass. 
Rep. 493. Baylis v. Bussen, 5 Greenleaf, 153. Swett v Horn, 1 N. H. 
Rep. 332.

(e) Spiller v. Spiller, 1 Hayw. 482. 4 Kent’s Comm. p. 182.
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When a sale is decreed instead of a foreclosure, if 
the sale produce more than the debt, the surplus is re
ceived by the mortgagor, and if less, the mortgagee 
has his remedy for the difference.

The New York Revised Statutes (a) prohibit the sale 
at law of the mortgagor’s equity by the mortgagee on a 
judgment for the debt secured by the mortgage.

Neither in Massachusetts can he sell the equity of re
demption in discharge of a debt secured by the mort
gage. (b) ' .

The New York Revised Statutes provide that during 
the pendency of a bill of foreclosure in Chancery, and 
after a decree thereon, no proceedings can be had at law 
for the recovery of the debt without the authority of the 
Court of Chancery; and, if a judgment has been ob
tained at law for the mortgage debt, or any part of it, 
no proceedings are to be had in Chancery, unless an ex
ecution has been returned unsatisfied in whole or in 
part, and it be stated in the return, that the defendant 
had no property to satisfy it, except the mortgaged 
premises, (c) If the mortgaged premises are insufficient 
to satisfy the debt, the Court of Chancery has power to 
direct the payment by the mortgagor of the unsatisfied 
balance, and to enforce it by execution against the other 
property, or the person of the debtor. (d)

The late Revised Statutes of New York have, by ex
press provisions, established the limitations in equity to 
suits by the mortgagee.

The Statute of Limitations equally applies to all 
cases in which the courts of law and equity have a con
current jurisdiction ; but not to those cases in which a 
court of equity has an exclusive jurisdiction. In the 
latter, the limitation of bills for relief, on the ground of 
fraud, is six years after the discovery of it by the ag
grieved party ; and in all the other cases not provided

(a) Vol. 2, 368, § 31, 32. (b) Atkins v. Sawyer, 1 Pick. 351.
(c) N. Y. Rev. Stat. vol. 2, 191, § 153, 156. (d) Ib. § 152.
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for, the limitation is ten years after the cause accrued ; 
the right to redeem is thus reduced from twenty years, 
as it before stood, to ten years, (a)

The period of limitation of a right of entry upon land 
varies, it has been seen, very materially in the different 
states. (b)

After entry by the mortgagee, upon default, or by 
writ of entry, the limitation of the right of redemption 
in the New England States, is not regulated by the 
general limitation to a right of entry, but is, as we have 
already seen, very much reduced. As the right of re
demption belongs exclusively to a court of equity, the 
remainder-man’s bill to redeem must, in New York, be 
filed within ten years “ after the cause thereof shall 
accrue.” (&)

The mortgagee may be barred by lapse of time. If 
the mortgagor has been permitted to possess and enjoy 
the estate without account, and without any payment 
or claim for a given period, and which is generally 
fixed at twenty years, the mortgage debt is presumed 
to be extinguished, and a re-conveyance of the legal 
estate from the mortgagee is presumed, (c)

A sale may take place under a power given to the 
mortgagee. In New York, it is essential to the valid 
execution of the power, that it be previously registered, 
or the mortgage containing it recorded ; and that there 
be no pending suit at law, nor any judgment for the 
debt on which an execution has not been returned un
satisfied ; and that notice sufficiently descriptive of the 
mortgage, and the debt, and the land, be published for 
twenty-four weeks successively, once a week, in a news-

(a) Demarest v. Wynkoop, 3 Johns. Ch. Rep. 145. Kane v. Bloodgood, 
7 ib. 90. Slee v. Manhattan Company, 1 Paige, 48. Lamar v. Jones, 
3 Harr, and M'Henry, 328. Lyttle v. Rowton, 1 Marshall, 519- Elmendorf 
v. Taylor, 10 Wheat. Rep. 168. N. Y. Rev. Stat. vol. 2, 301, § 49,50, 51, 52.

(b) 4 Kent’s Com. 188, note a. N. Y. Rev. Stat. vol. 2, 301, § 52.
(c) Moore v. Cable, 1 Johns. Ch. Rep. 385. Giles v. Baremore, 5 ib. 

545. Jackson v. Wood, 12 ib. 242. Ross v. Norvell, 1 Wash. 14.
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paper printed in the county where the lands, or a part 
of the lands, are situated, and the same also affixed, 
twenty-four weeks prior to the time of the sale, on the 
outward door of the nearest court-house in the county. 
The sale must be by public auction, and distinct farms, 
tracts, or lots, are to be sold separately. The statute fur
ther provides, that the mortgagee, and his representa
tives, may purchase. Every such sale is declared to 
be equivalent to a foreclosure and sale in equity, so far 
as to bar the equity of redemption of the mortgagor, and 
of all persons claiming under him by title subsequent to 
the mortgage. It is not, however, to affect a mort
gagee, or judgment creditor, whose title or lien accrued 
prior to the sale, (a)

The title under such a sale does not affect any mort
gagee or judgment creditor whose lien accrued prior to 
the sale. (b)

The English practice of opening biddings on a sale 
of mortgaged premises under a decree, does not prevail 
to any great extent in the United States. A sale at public 
auction is ordinarily a valid and binding contract, as 
soon as the hammer is down, (c)

In Maryland, the biddings are never opened, or the 
sale suspended, merely to let in another and a higher 
bid. But if, either before or after the ratification of the 
sale, there be any injurious mistake, misrepresentation, 
or fraud, the biddings will be opened, and the property 
again sent into the market, (d)

Upon the discharge of the mortgage debt, after a 
default, a reconveyance is deemed requisite to restore 
the fee to the mortgagor, (e)

(a) N. Y. Rev. Stat. vol. 2, 545, tit. 15.
(b) Doolittle v. Lewis, 7 Johns. Ch. Rep. 50.
(c) Williamson v. Dale, 3 Johns. Ch. Rep. 290. Lansing v. M‘Pherson, 

ib. 424. Bland, Chancellor, in Anderson v. Foulke, 2 Harr, and Gill, 
355, 356.

(,d) Gordon v. Sims, 2 M‘Cord’s Ch. Rep. 158, 165.
(e) Johnson v. Hart, 3 Johns. Cas. 322. S. C. 1 Johns. Rep. 580.
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SECTION III.

HERITABLE SECURITIES ON LAND BY THE LAW OF 
SCOTLAND.

Wadsets, original form.—Wadsetter or creditor, and reverser or debtor.— 
Proper and improper.—How constituted.—Eik to the reversion.—Rights 
and remedies of wadsetter and reverser.—Extension of wadset.—Infeft- 
ment in annualrent.—Infeftments in security.—Infeftments in relief.— 
Bond of corroboration.—Heritable bond for a cash account.—Bond and 
disposition in security.—Absolute disposition with a back bond.—Extinc
tion of heritable security.—Preferences.

The right of the creditor in the lands of his debtor 
in security for the payment of his debt, may be acquired 
by the express constitution of such right, or by means of 
legal diligence. In the one case, the heritable security 
is voluntary, and in the other judicial.

Wadset is one of those voluntary securities. It was 
a conveyance by which the debtor impignorated the 
lands comprised in it to his creditor, to be enjoyed by 
the latter until the debtor paid him the sum lent. It 
contained a clause of reversion on payment at a certain 
time and place. The debtor was called the reverser,

Jackson v. Willard, 4 ib. 41. Renyan v. Mersereau, 11 ib. 534. Jackson 
v. Davis, 18 ib. 7. Jackson v. Brown, 19 ib. 325. Wilson v. Troup, 
2 Cowen’s Rep. 195. Jackson v. Blodget, 5 ib. 202. Wentz v. Dehaven, 
1 Serg. and Rawle, 312. Kinsey, Ch. J., in Den v. Spinning, 1 Halsted’s 
Rep. 471. Morgan v. Davis, 2 Harr, and MfHenry’s Rep. 17. Paxon v. 
Paul, 3 ib. 399. Story, J. in Hatch v. White, 2 Gall. Rep. 155. Pattison 
v. Hull, 9 Cowen’s Rep. 747. Paine v. French, 4 Ohio Rep. 320. 8 Mass. 
Rep. 554, Appendix. Warden v. Adams, 15 ib. 233. Parsons v. Welles, 
17 ib. 419. Phelps v. Sage, 2 Day’s Rep. 151. Faulkner v. Brocken- 
borough, '4 Randolp, 225. Breckenridge v. Brook, 2 Marsh. Rep. 337. 
Gray v. Jenks, 3 Mason’s Rep. 520. 4 Kent’s Com. 194.
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and the creditor the wadsetter. The wadset was con
stituted by charter and sasine.

It became a practice not to insert in the conveyance 
to the creditor the condition of reversion, but the 
latter was made the subject of a separate instrument. 
The creditor or wadsetter appeared on the face of the 
security the absolute irredeemable proprietor, and thus 
it was in his power, by alienating the wadset lands, to 
defeat the debtor’s reversion, for the reversion was only 
a personal right, and therefore could only affect the 
wadsetter himself, and his heirs, but not his singular 
successors. This evil was remedied by the act 1469, 
c. 28, which declared all reversions real rights, although 
granted in a separate writing. And by the act 1617, 
c. 16, reversions in separate writings are required to be 
recorded in the same register with seisins, otherwise 
they will not be effectual against singular successors. 
The conveyance then assumed the form of a mutual 
contract, by which one party sells the land, and the 
other grants the fight of reversion, (a)

But although the debtor might have redeemed the 
wadset, yet the wadsetter or creditor had no means by 
which he was enabled to quit his possession and recover 
the debt. A clause of requisition was therefore intro
duced, by which the creditor was enabled to recover it.

The wadset was either proper or improper. A proper 
wadset was that whereby it was agreed, that the use of 
the land shall be in exchange for the use of the moneyr; 
the wadsetter incurred the hazard of the rents, and 
enjoyed them without accounting in satisfaction, or in 
solutum of his interest. Although, therefore, the rent 
of the lands was less than the annual interest of the 
principal money lent, the lands were redeemable upon 
payment of the principal sum, without any claim for 
bygone interests. If it exceeded the annual interest, 
the wadsetter was not obliged to impute the surplus

(a) Ersk. b. 2, tit. 8, § 4.
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in sortem, towards the extinction of the principal sum, 
but appropriated the whole to his own use. (a)

An improper wadset is nothing more than a pignus, 
or right of security. If the rent be less than the inte
rest, the reverser or debtor is bound to make up the 
deficiency. If it exceed the interest, the wadsetter is 
obliged to impute the excess towards the extinction of 
the principal. When the whole sum, including prin
cipal and interest, is extinguished by the wadsetter’s 
possession, he may be compelled to renounce or divest 
himself in favour of the reverser. When the wadsetter 
does not possess by himself, but grants a back tack of 
the lands to the reverser for payment of the interest of 
the wadset sums, as the tack-duty, the wadset is thereby 
rendered improper; for the wadsetter has, in that event, 
no chance of getting more than his interest; and con
sequently the redemption is burdened, not only with the 
payment of the principal sum, but of the interest, or 
tack-duties remaining unpaid. But this burden is in
effectual against singular successors, if it be not ex
pressed in the right of reversion, or if the back tack be 
not recorded in the proper register. (6)

If the wadsetter were entitled by his right to enjoy 
the rents without accounting, and if the reverser were 
subjected to the hazard of their deficiency, such con
tract is justly declared usurious, by the act 1661, c. 62 ; 
as where the wadsetter runs no risk of losing any part 
of his interest, he ought not to have any chance to de
rive more. By another clause in the same act, it was 
provided, that in proper wadsets granted before the date 
of the statute, wherein unreasonable advantages had 
been taken of the debtor, the wadsetter should, during 
the non-requisition of the sum lent, be obliged either to 
quit his possession to the debtor, upon his giving secu-

(a) Ersk. b. 2, tit. 8, § 26. See 1661, c. 62, § 13,14. Bell’s System of 
Deeds, vol. 2, tit. Wadsets. (b) Ib. '
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rity to pay the interest, or to subject himself to account 
for the surplus rents, as in improper wadsets, (a)

The reverser himself, or his disponee or adjudger, is 
entitled to make offer of security to the wadsetter, in 
terms of this statute ; but the reverser’s personal credi
tors have no such privilege, since their debts are no 
titles to possession, (b)

When the wadset was in use, there was sometimes 
occasion for what was called “ eik to the reversion.” 
The right of reversion entitles the reverser or pro
prietor to redeem the lands on payment of a certain 
sum ; and this eik is an addition made to the sum which 
must be paid by the reverser; so that, in fact, the eik 
to the reversion constitutes a security to the wadsetter 
for a new debt, (c)

An eik adjected to the reversion of a wadset, which 
had been burdened previously to the eik with a back 
tack to the reverser, was adjudged not to have the effect 
of a real right against the singular successors of the re
verser ; because it did not express an augmentation of 
the back tack-duty, in proportion to the farther sum 
lent to the reverser. Hence, a wadsetter, against 
whom an action was brought for declaring his right ex
tinguished by possession, was not allowed to ascribe his 
intromissions to the sums contained in the eik upon 
this ground, that the eik was to be considered as a 
mere personal obligation, which was not a proper title 
of possession, and that as the wadsetter’s right to the 
rents was limited to the tack-duty expressed in the 
back tack, the reverser’s singular successor might, to 
the world’s end, frustrate or postpone the payment of 
the sum in the eik, if, in place of redeeming, he should

(a) Ersk. b. 2, tit. 8, § 29. .
(b) Feb. 10th, 1713, E. Leven, Diet. 12,502.
(c) 2 Bell on Deeds, 46. Ersk. ib. § 30.
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choose to continue his possession upon the footing of the 
tack-rent, (a)

This deed is recorded in the register of sasines, rever
sions, &c.; and the effect of it is to burden the reverser’s 
right, even in the person of a singular successor.

The wadset may be the subject of transfer, as any 
other heritable property; and it may be conveyed 
either before or after sasine has been taken on it.

It is discharged, either by the reverser or by the 
wadsetter, for either of them is possessed of the means 
of extinguishing the wadset. Thus the reverser, in 
terms of the clause of reversion, may redeem the lands; 
or the wadsetter, proceeding on the clause of requisition, 
may enforce payment of the wadset sum.

When the reverser is desirous of obtaining possession 
of his estate, he grants a procuratory, empowering a 
person to appear for him, and to premonish the wad
setter to pay or consign the redemption money.

When the term day arrives, if the wadsetter has not 
agreed to renounce, consignation must be made under 
an instrument of consignation. It is signed by the 
notary and by the witnesses; and it bears evidence of 
those acts, on the performance of which the wadsetter, 
in terms of his right, is bound to re-convey the property 
to the reverser.

If the wadsetter will not renounce, an action of de
clarator of redemption is brought against him, and the 
decree therein has the effect of discharging the estate 
from the wadset right.

This summons must be executed against the original 
wadsetter, if living. If he be dead, and his heir is en
tered, it must be executed against the heir. If the heir 
be unentered, it seems the safer course for the summons 
of declarator of redemption to be preceded by a charge

(a) Forbes, Feb. 18th, 1708, Sir H. Dalrymple, Diet. p. 10,174. Ersk. 
b. 2, tit. 8, § 30.
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to enter heir,as well where the wadset has been held 
base, as where it has been held of the reverser’s su
perior. (a)

If the wadset has been sold by the original wadsetter, 
it is necessary to call, not only the person in possession, 
but the original wadsetter or his heir.

The decree pronounced in this action, where the 
wadset has been held base of the reverser, virtually dis
burdens the right of the reverser : for, as he has stood 
infeft in the lands, whatever puts an end to the power 
of the wadsetter must virtually reinstate fyim in his full 
rights. The decree of declarator has this effect, and, from 
the instant it is pronounced, and without entering any 
record, the power of the wadsetter is at an end, and he 
can no longer affect the wadset lands by his deed. (b)

If the wadset were held of the reverser’s superior, 
the reverser was thereby as completely deprived of his 
feudal title to the lands, as if there had been an infeft- 
ment of an actual purchaser. In order, therefore, to 
re-invest him, there must be a renewal of the feudal 
right in his person, either by a conveyance from the 
wadsetter, or from his heir; or by decree of adjudica
tion in implement; on either of which infeftment in his 
favour may follow, and thus feudally re-invest him in 
his property, (c)

The wadsetter may recover the consigned sum, for by 
virtue of the redemption it has become his property.

The wadset right is a right in property. In this re
spect it differs from the heritable security, which conveys 
no right of property, and exists only so long as the debt 
remains. But the wadset divests the grantor of the 
right of property in a greater or less degree, and re
quires different forms for re-investing him, or discharg
ing his title from the wadset.

(a) Ersk. b. 2, tit. 8, § 21. Stair, b. 4, tit. 5, § 3. 2 Bell’s System of
Deeds, p. 68. (b) Ersk. b. 2, tit. 8, § 23, 24. (c) Ib.
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If the wadset remain personal, a simple renunciation, 
unrecorded, is sufficient; “ because, as long as a right 
remains personal, it may be effectually renounced by a 
personal deed.” (a)

If it has been followed by infeftment, that infeftment 
may have been either public or base. If the right 
be base, a renunciation of the wadset recorded within 
the sixty days, according to the act 1617, will effectually 
extinguish the wadset right. (b)

A renunciation, if the registration had been omitted, 
would be ineffectual, and the wadset would remain un
discharged. (c)

If, however, the registration has been omitted, the 
wadsetter, by a resignation ad remanentiam, must re
store the property to the reverser; and the instrument 
being recorded, the reverser will be completely re-in
vested in his lands. (d)

When the right has been held, not of the reverser, 
but of the reverser’s superior, the reverser is so com
pletely divested, that formerly he could not, without 
letter of regress, have compelled the superior to give 
him an entry; nor can he now, without paying a year’s 
rent to the superior, like any other purchaser. The 
recording of the renunciation will divest the wadsetter; 
but in order to complete the title of the reverser, there 
must be a procuratory and a precept, {d)

When the wadset holds of the reverser, instead of the 
procuratory of resignation and precept of sasine, there 
is simply a procuratory of resignation ad remanentiam, 
for resigning the lands in the hands of the reverser. (e) 

If the wadsetter requires his money, and would give 
up the wadset lands, he resorts to the clause of requi
sition, by which the reverser obliges himself to repay 
the wadset sum, upon a premonition of sixty days, with

(a) Ersk. b. 2, tit. 8, § 17. (6) Ib. § 18.
(c) Ib. Bell, ib. p. 76 (d) Ib. (e) Ib. 83.

vox. III. , X
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a fifth part more of liquidate penalty, and interest from 
the term from which the money is demanded.

There is a procuratory, an instrument of requisition, 
and of attendance.

In virtue of this procuratory intimation is made, on 
which an instrument, called an instrument of requisition, 
is taken.

In consequence of this requisition, the procurator 
must attend at the time and place appointed, and if the 
reverser does not appear, the instrument is prepared, 
called an instrument of Attendance, which narrates these 
facts. The wadsetter is then enabled to proceed against 
the reverser by adjudication, or by personal diligence.

The heritable security for debt was originally consti
tuted by a rent-charge. It was succeeded by the infeft
ment of annuity, and the latter gave place to the annual- 
rent right, whilst the annualrent right was succeeded 
by the modern heritable bond, or right in security.

The annualrent right contained originally a power 
of redemption in favour of the debtor, by which he was 
entitled to pay the debt and redeem the estate, and by a 
clause of requisition subsequently added, the creditor 
was enabled to demand payment of the debt.

Although it did not carry the property of the lands, 
yet it created a real nexus, or burthen on them. But, 
notwithstanding a common personal bond was afterwards 
introduced into it, the heritable security extended only 
to the interest of the debt.

The bygone interest due upon it were debita fundi, 
and the annualrenter might, upon letters of poinding 
the ground, distrain the moveables upon the lands for 
payment of his interest, (a) If these belonged to the 
debtor himself, they might be poinded by the creditor 
to the full amount of the debt due to him ; but if they 
belonged to the debtor’s tenant, they could be poinded

(a) Ersk. b. 2, tit. 2, § 3.
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only to the extent of the rent due by him to his land
lord. (a)

The annualrenter could not recover his principal 
sum, either by poinding or by a personal action against 
the debtor’s tenants, but he must demand it from the 
debtor himself on his personal obligation in the bond, 
either by requisition, or by a charge upon letters of 
horning.

The right of annualrent gave place to the infeftment 
in security, or modern heritable bond, by which the 
granter is obliged to infeft the creditor in the lands, and 
not merely in an annualrent or interest payable out of 
them, for security of the principal sums, interest, and 
penalty, and he assigns to the creditor the whole rents 
during the non-redemption.

When the infeftment is granted not to a creditor for 
payment of his debt, but to a cautioner for relief of his 
engagements, it is called infeftment of relief. The 
creditor to whom an infeftment in security is granted, 
may enter into the immediate possession of the lands, 
or annualrent, for his payment. But an infeftment 
of relief is conditional, and has no operation until 
the cautioner either pays the debt, or is distressed by 
diligence for it, except in certain special cases. (6) It 
is granted not for the benefit-of the creditor, who is no 
party to it, but of the cautioner, who may therefore re
nounce it at his pleasure, (c) But if the creditor, by 
adjudging the right of relief from the cautioner, carries 
it to himself, the cautioner cannot afterwards renounce 
it, in prejudice of the creditor. (d)

Where a right of security is granted, either for pay
ment or for relief, not only for debts already contracted, 
but to be contracted by the grantor, its effect, as to future 
contractions, is restricted by the act 1696, c. 5, to the

(а) Ersk. b. 2, tit. 2, § 4; and tit. 8, § 32.
(б) Ersk. b. 3, tit. 8, § 36. (c) Hare. 617-

x 2
id) Ersk. ib.
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debts contracted prior to the date of the seisin following 
on it. Infeftments in security are extinguished, as 
rights of annualrent. (a)

The heritable bond contains, 1st, An acknowledgment 
of the receipt of the money. 2ndly, A personal obliga
tion for repayment at a certain term, with interest, and 
under a penalty. 3rdly, An obligation to infeft the 
creditor in an annualrent corresponding to the legal 
interest of the debt, and payable out of the lands ; and 
to infeft him in the lands themselves, in security of the 
debt, principal, interest, and penalties, to be held a me 
vel de me. The infeftment of annualrent, in both cases, 
blench; the infeftment of property in security blench 
of the debtor, or of the debtor’s superior, by the same 
tenure that the debtor holds. 4thly, Procuratory of re
signation, for completing these infeftments by resigna
tion. 5thly, A clause of absolute warrandice. 6thly, 
An obligation to enter the heirs of the creditor. 7thly, 
An assignation to the rents and title deeds. 8thly, A 
clause of registration for diligence. 9thly, A precept 
of sasine, containing in it a clause of redemption, &c. (5) 

Although the grantor has not made up titles to the 
lands on which he is about to give the security, yet his 
infeftment, when it does take place, will accrue, and 
give validity to the infeftments flowing from him in the 
order of their dates.

When an heritable security is to be given to a com
pany, as it is impossible to infeft the company, the feudal 
right must be given to the parties individually, as trustees 
for the company. The personal obligation will be to the 
partners of the company, as trustees for the company, (c) 

On the reservation of the legal interest there may be 
a condition, that if the interest be paid within a certain 
number of days after it falls due, the debtor shall only

(a) Ersk. b. 2, tit. 8, § 36. (6) Bell on Deeds, 96.
(c) lb. p. 122.
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pay four-and-a-half per cent., or instead of this dimi
nution of the interest there may be only a discount 
given of one quarter per cent, (a)

The expence of the factor’s fee, which may be paid by 
the creditor when he has occasion to enter into the posses
sion of the estate, and receipt of the rents, may be made 
a burden on the right of redemption by a clause for that 
purpose.

The security may also contain a clause empowering 
the debtor to demand a conveyance from the creditor 
in place of a discharge, when the latter has received 
payment of his debt.

When the interest has been allowed to run in arrear, 
a bond of corroboration may be granted for the aggregate 
sum, composed of the principal and interest in arrear, 
with interest on such aggregate sum. Such a bond is 
also granted when an additional security is to be given, 
or the obligation is to be renewed by the heir of the 
debtor.

If the grantor of a bond of corroboration become bank
rupt within sixty days from the date of the new security, 
it will not be an effectual ground of adjudication, but a 
decree of constitution must be obtained, without regard 
to the bond of corroboration; and the same steps pur
sued for the security of the creditor in the competition 
which ensues, as if no bond of corroboration had been 
granted by the debtor. (6)

When additional security is demanded by a creditor 
for an old debt; and a third person interposes his credit 
as a cautioner, on receiving a heritable bond of relief, 
it is doubted whether this be a security for a new 
or an old debt; and consequently whether, in case 
of a subsequent bankruptcy within sixty days of the 
date of the bond of relief, it be not struck at by the 
act 1696. It has been decided, that a bond of relief,

(a) Bell on Deeds, p. 126. (6) Act 1696, c. 5.
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in security of a cautionary engagement for an old 
debt, was to be considered as a new transaction, and 
not struck at by the act. But it has been observed, 
that this decision rests on the specialities of the case, 
and does not afford an authority for the general propo
sition. (a)

As a cash credit bond with a banker imposes no obli
gation on him to advance to the amount of the sum 
agreed upon, he may stop at any period of the transac
tion. The receiver of the credit cannot become the 
debtor of the banker until the money has been advanced 
to him; consequently the heritable security taken by a 
banker for a cash-account, would be a security for money 
to be afterwards advanced, and would be struck at by 
the act 1696, c. 5. Again, as an heritable security can 
only be granted constituting a feudal estate with a su
perior and vassal, a holding and services; and as that 
feudal estate depends on the existence of the debt, every 
payment which reduces that debt diminishes the estate ; 
and every advance by the creditor augments it. The 
debt on a cash account is necessarily of a fluctuating 
nature, and if the heritable security were to follow this 
debt, it must be equally fluctuating. But a feudal 
estate cannot undergo those changes, and therefore it 
has been thought that an heritable security for a cash- 
account was inconsistent with the nature of that se
curity. (b) These considerations induced the legislature 
to provide a remedy by the Bankrupt Act, (c) which 
empowers any person to grant securities on his land for 
infefting any bank or bankers, or other persons, who shall 
agree to give cash accounts or credits. “ Provided the 
principal and interest which may become due upon the 
said cash-accounts or credits shall be limited to a certain

(a) Monteith v. Douglas, Dec. 10th, 1794. Bell on Deeds, p. 176,177.
(b) Bell, ib. p. 184,
(c) 33 Geo. 3, c. 74, § 12, repeated in the late act, 54 Geo. 3, c. 137, § 14- 

Bell on Deeds, p. 185.
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definitive sum, to be specified in the security ; (the said 
definitive sum not exceeding the amount of the principal 
sum, and three years’ interest thereon at the rate of 
five per centum.)” It is also declared, “ that it shall be 
lawful to the person to whom any such cash-account or 
credit is granted, to operate upon the same by drawing 
ont and paying in such sums, from time to time, as the 
parties shall settle between themselves, and that the 
sasines or infeftments, taken on the said heritable secu
rities, shall be equally valid and effectual, as if the whole 
sums advanced upon the said cash-account or credit, 
had been paid prior to the date of the sasine or infeft
ment taken thereon, and that any such heritable security 
shall remain and subsist to the extent of the sum limited, 
or any lesser sum, until the cash account or credit is 
finally closed, and the balance paid up and discharged, 
and the sasine or infeftment renounced, anything in the 
said act (1696) notwithstanding.”

The bond and disposition in security is preferred by 
conveyancers in general to the heritable bond. It not 
only gives the creditor a right to the lands in security of 
the principal sum, interest and penalties, but it contains 
a clause, in the nature of a mandate from the debtor, 
empowering the creditor to sell the subject for payment 
of the heritable debt.

The security contains, besides the narrative acknow
ledging the receipt of the money, an obligation to repay 
it; a conveyance of the lands in security ; obligations 
to infeft the creditor, to grant procuratory of resigna
tion, precept of sasine, &c., for completing the titles, 
and to enter the heirs of the creditor ; a clause of war
randice and assignation to the writs and rents ; a clause 
of registration, and a precept of sasine, containing a 
clause of redemption, and a clause of sale.

Another species of heritable security is an absolute 
disposition, with a back bond ; that is, by the former the 
creditor would appear to be the absolute owner, whilst
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by the latter he declares that the lands had been dis
poned to him in security for a certain sum of money, and 
he engages, on receiving payment of his principal and 
interest, to denude and divest himself of all right and 
title to the lands. It contains also a power to the cre
ditor to sell in default of payment.

It is one of the objects of the modem heritable se
curity to enable the creditor, by his possession of the 
estate, to receive, by means of its rents, payment of his 
debt.

The heritable security being an accessory right to the 
personal obligation, the extinguishment of that obliga
tion puts an end to the security. The right may be 
extinguished by the creditor’s intromissions with the 
rents, or by a simple discharge.

All rights of annualrent, rights in security, and gene
rally whatever constitutes a real burden on the fee, may 
be the ground of an adjudication which is preferable to 
all adjudications and other diligences intervening be
tween the date of the right and of the adjudication de
duced on it, not only for the principal sum, but also 
for the whole past interest contained in the adjudication. 
This preference arises from the nature of real debts, or 
debita fundi, and is expressly reserved by the act 1661, 
c. 62, establishing the pari passu preference of adjudi
cations. In order to obtain it for the interest of the 
accumulated interest in the adjudication, such adjudi
cation must proceed on a process of poinding the ground; 
and not merely on the personal obligation in the original 
right, (a)

In the ranking of the creditors of Auchinbreck, the 
adjudgers upon personal obligations in preferable heri
table bonds having insisted, that after drawing their 
principal sums and interests in virtue of their infeft
ments, they should be ranked pari passu with the ad-

(a) Dak. 12, Mackenzie, Jan. 27th, 1669, Diet. 259. Ersk. b. 2, 
tit. 8, § 37.
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judgers upon personal bonds for their whole accumu
lated sums, so as to entitle them to draw their full 
penalties and accumulations, it was held that the heri
table creditors-adjudgers were entitled to be ranked upon 
the funds pari passu along with the other adjudgers, 
only for what should remain due of their accumulated 
sums, after deduction of what they should draw in virtue 
of their infeftments. (a)

In the above case, both the heritable bonds and the 
adjudications affected the same estate. But it has 
been well observed, that although where double se
curities are thus “ held over the same estate, there can 
be no ranking on the one posterior in date, except 
for the balance, after applying the produce of the 
other towards extinction of the debt; it is otherwise 
with separate estates. They are considered as distinct 
debtors; each as truly liable for the whole debt and 
every part of the debt, as if it were secured over 
the whole of each subject without any other security. 
There is a lien over each for the whole debt, and the 
creditor claims and is ranked on each for the whole, to 
the effect of drawing ultimately no more than the true 
amount.” (6) The last of these cases is unreported; 
and a report of the former in the Faculty Collection is 
silent on this point, (c)

Where the security was granted for relief of a cau
tionary obligation, the cautioner was found preferable, 
not only for the principal sum and interest in the original 
debt, but for interest on the whole sums paid, as due 
ex lege upon sums paid by the cautioners on distress, (d)

(а) July 12th, 1764, Diet. p. 14,131.
(б) 2 BelPs Comm. 281, and Douglas Heron and Co., Aug. 2nd, 1781,

and Ranking of Grant’s Creditors, March 2nd, 1791, there referred to. 
Ersk. b. 2, tit. 8, § 37. (<0 Diet. p. 14,131 and 14,139.

{d) July 7th. 1801, Ford and Smith, Assignees of Boyd v. Riddel, Diet. 
App. 1, voce Annualrent, No. 3. Ersk. b. 2, tit. 8, § 37, notes.
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SECTION IV.

TACIT OR LEGAL MORTGAGES UNDER THE CIVIL LAW AND 
THE OTHER SYSTEMS OF JURISPRUDENCE REFERRED TO.

I. General tacit hypothecs.—Hypothec of the fisc under the civil law 
and laws of Spain, Holland, and France.—The lien of the crown on 
the lands of its debtors by the law of England.—To what extent it 
prevails in the colonies and United States.

II. The hypothec of the wife on the husband’s property, and of the hus
band on the wife’s property, given by the civil law, adopted by the 
law of Spain.—Not admitted by the law of Holland.—Admitted in 
respect of the wife by the law of France.

III. The hypothec of minors and others on the property of those who ad
minister their estates as tutors, pro-tutors, curators, and of other fidu
ciary characters, under the civil law, the laws of Spain, Holland, and 
France.—In what cases it attaches on property purchased by the 
funds of the minors, &c.—Doctrine of the law of England, &c.

IV. Special hypothecs.—Hypothec of legatees and fidei-commissaries on
the property of the testator, &c.

V. Hypothec in respect of purchase-money unpaid.—Nature and extent of
it under the civil law, and the other systems of jurisprudence re
ferred to.

VI. In respect of services, &c. rendered to the property for its preservation, 
under the civil law, the laws of Spain, Holland, and France.—Sup
plies furnished a West India estate.—Under what circumstances they 
constitute a lien.

The jus pignoris, or hypothecs, may be acquired by 
the disposition of the law, without any contract of the 
parties. When thus acquired it is called a tacit or legal 
hypothec. “ Tacita hypotheca dicitur ilia quae est in- 
troducta ex dispositione legis seu statuti, a partibus non 
expressa.” (a)

In this description may be included the liens which 
are recognised by the law of England.

(a) Neguzant. de Pign. et Hypoth. part 2.



It is intended to select those tacit hypothecs which 
attached on immoveable property.

The tacit hypothec is either general, that is, extend
ing to all the property of the debtor, or it is special, that 
is, confined to some specific property.

The general tacit hypothec will form the first subject 
of inquiry in this section.

I. The civil law gave to the fisc, or public treasury, a 
tacit hypothec on the property of all those who collected 
its revenues, and of those who were indebted for taxes, 
“ Fiscus semper habet jus pignoris,” (a) and on the 
property of those who contracted with it, “ certum est 
ejus, qui cum fisco contrahit, bona veluti pignoris titulo 
obligari, quamvis specialiter id non exprimatur,” (b) 
and who adiated the succession of its debtor : “ Eum, 
qui debitoris fisci adiit hsereditatem, privilegiis fisci 
coepisse esse subjectum.” (c)

A conventional mortgage of the future as well as pre
sent property of the debtor would be postponed to the 
fisc in respect of such property as had been acquired by 
the debtor after he had contracted with the fisc : “ Si, 
qui mihi obligaverat qua habet, habiturusque esset, cum 
fisco contraxerit: sciendum est in re postea adquisita 
fiscum potiorem esse debere, Papinianum respondisse : 
quod et constitutum est: prsevenit enim causam pig
noris fiscus.” (d)

But a city had not a similar hypothec, unless such a 
privilege was expressly granted by the sovereign: 
“ Simile privilegium fisco nulla civitas habet in bonis 
debitoris, nisi nominatim id a principe datum sit.” (e)

There were many cities enjoying this privilege, either 
by express grant or from usage. (/)

This hypothec does not exist in respect of the confis-
(а) Dig. lib. 49, tit. 14,1. 46, § 3.
(б) Cod. lib. 8, tit. 15,1. 2.
(c) Dig. lib. 49, tit. 14,1. 33.
(e) Dig. lib. 50, tit. 1,1. 10.
(/) Matth. de Auct. lib. 1, c. 19, n. 20, 21, 22.
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(d) lb. 1. 28.
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cation to the fisc of the whole or any part of the pro
perty of a criminal under sentence pronounced against 
him, because the fisc must take his property subject to 
the burdens which affect it. If he were sentenced to 
pay a pecuniary penalty, the fisc would only rank con
currently with the other creditors who had neither pri
vilege nor hypothec: “Non possunt ulla bona ad 
fiscum pertinere, nisi quae creditoribus superfutura sunt: 
id enim bonorum cujusque intelligitur, quod aeri alieno 
superest.” (a)

The hypothec did not exist in favour of the fisc 
when it succeeded to a private person in respect of any 
antecedent debts, (b)

A person paying a debt owing to the fisc might, by 
the authority of the court, obtain, together with the as
signment of the debt, the tacit hypothec enjoyed by the 
fisc : “ Si in te jus fisci, cum reliqua [solveres] debitoris, 
proquo satisfaciebas, tibi competens judex adscripsit, 
et transtulit: ab his creditoribus, quibus fiscus potior 
habetur, res quas eo nomine tenes, non possunt inqui- 
etari.” (c)

The fisc in respect of this hypothec was preferred to 
all other creditors.

The hypothec existed under the law of Spain. (d)
It was admitted by the law of Holland. Cities have, 

in respect of taxes due to them, a tacit hypothec on the 
property of those who collect such taxes, and their part
ners and sureties. Persons to whom the taxes are 
farmed are considered to represent the fisc, and have their 
hypothec on the property of those by whom such taxes 
are owing, (e)

(a) Dig. lib. 49, tit. 14,1. 11, 37. (6) lb. 1. 6.
(c) Cod. lib. 7, tit. 73,1. 7. Perez, ad h. tit. n. 8.
(d) L. 23, 25, tit. 13, Part. 5.
(e) Loenius, Decis. 17, and BoePs Obs. p. 108 to 201. Sande, Decis. 

Fris. lib. 3, tit. 12, def. 1. Deer. Holl. Feb. 25th, 1678, and May 4th, 1746, 
July 31st. 1749, Mar. 20th, 1680, Aug. 25th, 1724, April 12th, 1738, July 
19th, 1625. Edict. June 22nd, 1695, art. 36, f. and 37, f. Van der Keessel, 
ad Grot. Jus. Holl. lib. 2, Part. 48, Thes, 419, 420.
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In order to prevent an excessive credit being given 
for taxes, the farmer of them was bound to enforce his 
privilege within a limited time after they became 
due. (a)

According to the present practice in Demerara, this 
hypothec exists only for three years’ taxes.

By the law of Holland, the fisc, although it had no 
hypothec on the property of a criminal which was con
fiscated for his offence, yet was preferred to other cre
ditors for those costs of suit in which the criminal 
might have been condemned, (b)

There is also a tacit hypothec for dyke duties, in order 
to keep them in repair, and for dams, sluices, mills, and 
the like, (c)

The law of France gave this hypothec to the fisc, and 
the sovereign had a similar hypothec on the property of 
those accountable. (d)

The Code Civil establishes a similar privilege. “ Les 
droits et creances auxquels l’hypotheque legale est at
tribute sont, ceux de l’Etat, des communes et des 
etablissemens publics, sur les biens des receveurs et 
administrateurs comptables.” (e)

It is required to be registered, and its priority ranks 
from the period of its registration. (/)

In defining the persons against whom the article is

(a) Gen. Ord. Holl. 1654, art. 29, vol. 1, placit. p. 1653, 1654; vol. 3, 
placit. p. 816, art. 44. July 11th, 1597, art. 15, vol. 1, placit. Holl. p. 2323. 
Coren, obs. 17. Ord. Holl. Aug. 1st, 1658, vol. 2, placit. Holl. p. 1127- 
Voet, lib. 20, tit. 2, n. 8.

(b) Peregrinus, de Jure Fisci, lib. 6, tit. 6, n. 12. Neguzant. de Pign. 4, 
memb. part 2, n. 115. Carpz. Def. For. part. 1, cons. 28, def. 104. Hugo 
Grotius, Manud. ad Jur. Holl. lib. 2, c. 48, n. 17. Mattb. de Auct. lib. 1, 
c. 19, n. 48. Voet, lib. 20, tit. 2, n. 9.

(c) Voet, lib. 20, tit. 2, n. 31. Neostad, Cur. Holl. Decis. 24,35. Grotius, 
Manud. ad Jur. Holl. lib. 2, c. 48, n. 13. Mattb. de Auct. lib. 1, c. 19, 
n. 12, 58.

(d) Pothier, Tr. de FHypoth. c. 1, art. 3. Merlin, Rep. tit. Hypoth.
Sect. 1, § 8. (e) Art. 2121.

</) Art. 2098, 2134, 2135.
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directed, it has been observed, that those functionaries 
only are to be deemed comptables, and subject to this 
hypothec, who actually touch the public money, and 
not those who only direct its receipt and employment 
without touching it. (a)

Those who receive and administer the revenues of 
communes and public establishments are also subject to 
this hypothec.

But the government has no hypothec on the pro
perty of the person who has become surety for the ac
countant. (b)

It has been decided that the surety of the accountant 
has not against the latter any tacit hypothec for the ob
ligation which such surety has contracted with the go
vernment. (c)

By the law of England, the lands of a debtor or ac
countant to the king, were liable to the debt at common 
law. (d)

They are bound to the king, into whosesoever hands, 
or by what title soever, they may have come after the 
debt to the king is entered into, if he cannot be satisfied 
by other means.

It seems that specialties did not bind the land more 
than simple contract debts, with the exception of such 
bonds as are taken in the form prescribed by the statute 
33 Hen. 8, and which are thereby put on the footing 
of statutes-staple. These bind the lands by virtue of 
that statute from the time they are entered into.

Simple contract debts, it seems, did not bind the land 
at common law before they were recorded, unless they 
were due from known public officers and accountants to

(а) M. Tarrible, Rep. Tit. Hypoth. Sect. 2, § 3, art. 4. Grenier, Tr. des 
Hypoth. part. X, c. 3, § 3, n. 287. Loi, 16 Sept. 1807.

(б) Grenier, ib. n. 292.
(c) Arret de la Cour de Cassation, Sept. 5th, 1808, DeneV. p. 375. Gre

nier, ib. n. 291.
(d) Harbart’s Case, 3 Rep. 12.
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the crown. (a) J Nor do they now bind the land, unless 
they are due from any of those officers, collectors, re
ceivers, &c., who are described by the statute, 13 Eliz. 
c. 4, s. 2. But simple contract debts due from known 
public officers, collectors, and receivers of the crown, 
seem always to have bound the lands of the debtor, 
from the time when those debts accrued, (b)

The crown may take, not only the legal estate of its 
debtor, but also his trust estates. It has been fully 
settled, that lands held in trust for the crown debtor 
may be seized under an extent; and it is the constant 
practice to seize an equity of redemption, (c)

It has been held that a term of years, which had been 
assigned to a trustee for the crown debtor, would not 
protect a purchaser against crown debts, although he 
purchased bona fide, and without notice, (d)

Where a man having agreed before marriage to pur
chase and settle estates, entered into bonds to the crown, 
and then made a purchase, and afterwards settled the 
estate according to the articles, it was held that a mort
gage term assigned to attend upon the purchase did not 
protect the inheritance against the crown debt, because 
the settlement was voluntary. There was no covenant 
in the articles which specifically bound the lands. The 
assignment of the term therefore could not, it was held, 
defeat the right of the crown.

But where the term has never been assigned to attend 
for the crown debtor, it will not be affected by the claim 
of the crown in the hands of a trustee for a bond fide 
purchaser. Therefore, where, upon a purchase, a term 
of one thousand years was limited to the seller to 
secure a portion of the purchase-money, and subject to

(a) Rex v. Smith, 1 Wightwick, 34.
(&) Ib. Wild v. Fort, 4 Taunt. 334. Casberd v. the Attorney General, 

6 Price, 418.
(c) Rex v. Delamotte, Forrest’s Rep. 162. Rex v. Coombes, 1 Price’s 

Rep. 207. West on Extents, p. 122 to 129-
(d) See 13 Price, 656.
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the term, the fee was limited to the purchaser; the 
mortgage was not paid off* by the purchaser, but he sold 
the property, and the second purchaser paid off the mort
gage, and took an assignment of the term to a trustee 
for himself to attend the inheritance; it was held that 
the term was not bound by the crown debt of the first 
purchaser, (a)

Formerly, where the seller was a debtor or accountant 
to the crown, the title was not good until a quietus was 
entered up on record. And a purchaser could not be 
compelled to take the title, although the crown consented 
to the payment of the purchase-money into the exche
quer on account of the debt. But by a modern sta
tute it was enacted, that in all cases where any estate 
belonging to a public accountant is sold under any writ 
of extent, or any decree or order of the Courts of Chan
cery or the Exchequer, and the purchaser thereof, or of 
any part thereof, has paid his purchase-money into the 
receipt of His Majesty’s Exchequer, and the entry of 
such payment shall be made by the commissioners for 
auditing the public accounts in the declared account 
of such public accountant, from and after such pay
ment and entry, such purchaser, his heirs and assigns, 
shall be wholly exonerated and discharged from all 
further claims of His Majesty, for or in respect of any 
debt arising upon such declared account, although his 
purchase-money shall not be sufficient in amount to dis
charge the whole of the said debt. (b)

In Jamaica, and the other West India Colonies, which 
do not adopt the law of Holland, Spain, or France, the 
crown has no lien on the property of its accountants for 
any debt, due by them as such accountants. In 
Jamaica, the writ lodged by the crown on a judgment 
which it had obtained is in the distribution of the

(a) Rex v. Lamb. 13 Price, 657. S. C. M'Clel. 402. Sugd. Vend, and 
Pur. 511 to 516.

(&ri and 2 Geo. 4, c. 121, § 10. 2 Sugd. Vend and Pur. 257.
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proceeds of a levy, satisfied before writs lodged on judg
ments at the suit of a subject of a prior date. The same 
preference exists in the other colonies.

The surety of a debtor to the crown having discharged 
the debt is permitted to use the king’s name in the 
action which he brings against the debtor.

Generally, the levy which the collector of public 
taxes was authorized to make for those in arrear was 
confined to slaves and moveable property. The crown 
had a lien on slaves for the poll tax imposed in Jamaica.

In Trinidad, St. Lucia, and British Guiana, the lien 
attached on the immoveable as well as the moveable 
property and slaves.

In Prince Edward’s Island, if there are not moveables 
to satisfy quit' rents in arrear, the court is authorized to 
award execution against the lands liable to them, (a)

The United States have the exclusive privilege of 
being preferred, as creditors, to private citizens, and 
even to the state authorities, in all cases of the insolvency 
or bankruptcy of their debtor. But no lien is created 
by the statutes giving the preference. No bond fide 
transfer of property in the ordinary course of business 
is over-reached. It is only a priority of payment which, 
under different modifications, was a regulation in com
mon use, and a bond fide alienation of property, before 
the right of priority attached, was admitted to be 
good.(b)

In Maryland, by an act passed in 1778, the com-

(а) 43 Geo. 3, c. 2.
(б) Act of Congress, July 31st, 1789, § 21 ; Aug. 4th, 1790, ch. 35, § 45 ;

May 2nd, 1792; March 3rd, 1797, ch. 74, § 5; March 2nd, 1799, ch. 128, 
§ 65. U. S. v. Fisher, 2 Cranch, 358. United States v. Hooe, 3 ib. 73. 
United States v. Clark, 1 Paine's Rep. 629. U. S. v. Munroe, 5 Mason, 
572. U. S. v. Hawkins, 16 Martin's Louis. Rep. 317. Harrison v. Sterry, 
5 Cranch, 289. Prince v. Bartlett, 8 Ib. 431. Thelluson v. Smith, 2 
Wheaton, 399. Conard v. the Atlantic Insur. Comp. 1 Peters’ U. S. Rep. 
386. Watkins v. Otis, 2 Pick. 102. Harris v. Dennie, 3 Peter's U. S. 
Rep. 292. 1 Kent's Com. 243.

VOL. III. Y
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mencement of a suit by the state against a public debtor, 
created a lien on his lands, and a preference over all 
other creditors, who had not, prior to the commence
ment of the suit, secured a lien by judgment, mortgage, 
or otherwise, (a)

Under the New Code of Louisiana, there exists no 
tacit mortgage on the property of collectors of money, 
such as sheriffs, &c. (6)

But if a private company of trade or navigation ap
pointed a collector between the promulgation of the two 
codes, the legal mortgage in favour of the company for 
the monies collected during the continuation of the term 
for which he was appointed would not be affected by 
the new code, (c)

The city of New Orleans has no mortgage, either 
under the old or new code, on the property of the sure
ties of the city treasurer. (d)

II. The civil law, which in this respect is followed by 
the law of Spain, gave to the wife a tacit hypothec on 
all the property of the husband for the amount of the 
dotal property given to her on the marriage, or at any 
time during the coverture, (e) and for her res parapher- 
nales. (f)

The husband had also an hypothec on the dos pro
mised the wife on the property of the person by whom it 
was promised, or on that of the wife, if it were promised 
by her. (g)

In Trinidad, by the order in council of the 16th Sept. 
1822, the property purchased and acquired by any 
married persons whatsoever, during the marriage, other-

(a) Davidson v. Clayland, 1 Harr, and Johns. 546.
(&) Bell v. Haw, 8 Martin, N. S. 244. Police Jury v. Haw, 2 L. R. 48.
(c) 8 Martin, 245. (d) Blache v. Mayor, ib. 483.
(e) Cod. lib. 5, tit. 13. Novell, 97, tit. 9, c. 2, 3. Perez, ad Cod. lib. 5, 

tit. 13, n. 11.
(/) Cod. lib. 5, tit. 14,1. 11. Voet, lib. 20, tit. 2, n. 20. L. 23, tit. 13, 

Part. 5. (g) Ib. and L. 1, tit. 13, Part. 5.
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wise than by descent, donation of parents, or of strangers, 
or by devise, is subject to the payment of all such lawful 
debts of the husband and wife, as have been incurred 
and contracted by both, or either of them, previous 
to the purchase or acquisition of such property, and not 
otherwise, notwithstanding that such property is ac
quired or held in the name, and for the benefit of the 
wife or the husband separately, or in that of their child 
or children, or in the name of some person or persons in 
trust for them, or either of them. All donations from 
and between husbands and their wives to each other, 
during marriage, are void as against bona fide creditors, 
without reference to the time at which their debts may 
have been contracted.

In Holland, no such hypothec exists. It can only 
be given by an antenuptial contract, securing the dos, 
or her property, against alienation by the husband. 
Such an express hypothec will be preferred only to those 
mortgages which were created stante matrimonio. (a)

Under the coutumes of Paris and Normandy, the wife 
has a taeit hypothec on the property of her husband for 
her conventional douaire from the date of the contract, 
and for that which is established by the coutume without 
any convention, from the time of her marriage. The 
hypothec is also given to the children, (b)

She has also an hypothec on all the property of her 
husband, for her indemnity in respect of those debts of 
the community which she has been obliged to dis
charge, and for the replacement of her biens propres 
alienated by him. (c)

By the Code Civil she possesses a tacit hypothec on 
all the immoveable property of her husband for her dot,

(a) Voet, lib. 20, tit. 2, n. 20. Van Leeuwen, Cens. For. part. 1, c. 12, 
n. 3. Matth. de Auct. lib. 1, c. 19, n. 27.

(b) 1 Duplessis, 355, et seq. Merville, sur la Cout. de Normandie, 
art. 367, p. 364. Pothier, Introd. au tit. XII. des Douaires. Ferriere, Com. 
sur la Coutume de Paris, tom. 2, p. 50, 120.

(c) Pothier, Tr. de la Comm, part 5, n. 763.
Y 2
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and the provisions of her marriage contract. It ranks 
from the day of the marriage.

Her hypothec for dotal sums arising from successions 
which have devolved on her, or for gifts made to her 
during 'the marriage, ranks only from the opening of 
the successions, or the day the gifts have taken effect.

Her hypothec for an indemnity in respect of the debts 
she has contracted with her husband, and for the re
placement of her own property aliened, ranks from the 
day of the obligation or of the sale.

The Code Civil declares that the hypothec exists in
dependently of inscription. It has been controverted 
whether the exemption from inscription extends to the 
debts for the dotal property of the wife.

This article does not prejudice the rights acquired by 
third persons, before the publication of this law. (a)

In Louisiana, the wife has a legal mortgage on the 
property of her husband for the restitution of her dowry, 
and for the re-investment of the dotal property sold by 
her husband, and which she brought in marriage, rec
koning from the celebration of the marriage, and for the 
restitution or re-investment of dotal property which came 
to her after the marriage, either by succession or dona
tion, from the day the succession was opened, or the 
donation perfected, (b)

III. Minors and pupils have a tacit hypothec on the 
property of their tutors and curators, for the amount in 
which the latter may be liable on the administration of 
the estate of the minor or pupil, as well as for the costs 
and charges in which they may have been condemned 
at the suit of the minor or pupil.

“ Habent pupilli jus taciti pignoris pro officio adminis- 
trationis, tutoris vel curatoris bona (si debitores existant), 
tanquam pignoris titulo obligata, minores sibimet vin-

(a) Art. 2135. Merlin, Rep. tit. Hypoth. Grenier, Tr. des Hypoth. 
part 1, c. 3, Sect. 1, § 1, n. 229, et seq.

(b) Louis. Code, art. 3287*
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dicare minime prohibentur.” “ Idem est et si tutor 
vel curator quis constitutus, res minorum non adminis- 
traverit.” (a)

It exists whether the curatorship be general or limited 
to one particular act, as to conduct a suit, and whether 
it be exercised by a stranger, or by a mother or grand
mother. (b)

It attaches on the property of the minor’s step-father, 
whom the mother, being guardian, had married without 
having previously applied for the appointment of ano
ther guardian, or rendered her accounts and paid over 
the balance. It exists in respect of the administration 
of the whole guardianship, as well that of the mother 
before, as that subsequent to her second marriage, (c) 
“ Si mater legitime liberorum tutela suscepta ad se- 
cundas (contra sacramentum praestitum) adspiraverit 
nuptias, antequam eis tutorem alium fecerit ordinari, 
ej usque quod debetur ex ratione tutelae gestae, persol- 
verit: mariti, quoque ejus praeteritae tutelae gestae ratio- 
ciniis bona jure pignoris tenebuntur obnoxia.” (d)

It extends to the property of a person who is joined 
with the tutor as an agent to transact the concerns of 
the pupil, and to that of a procurator, (e)

The estate of him who is not a tutor, but a pro-tutor, 
or acts as, or discharges the office of a tutor, in the mi
nor’s estate, whether he thinks he is a tutor, or whether 
he knows he is not, but pretends to be so, is subject to 
this hypothec. (/)

The property of persons entrusted with the care of the
(a) Dig. lib. 27, tit. 9,1. 3. Cod. lib. 7, tit. 8,1.6, and lib. 5, tit. 37, 1. 20.
(b) Voet, lib. 20, tit. 2, n. 11. Montanus, c. 31, effect. 2, n. 14. Fab. 

Cod. lib. 2, tit. 8, def. 4.
(c) Sande, Decis. Fris. lib. 3, tit. 12, def. 2 and 4. Gaill, lib. 2, obs. 90,

n. 2. Voet, lib. 20, tit. 2, n. 11 (d) Cod. lib. 8, tit. 15, 1. 6.
(e) Cod. lib. 3, tit. 1,1. 11. Montan. de Tut. c. 31, effect. 2, n. 16, et seq. 

Resp. Juris. Holl. part 1, con. 229- Fab. Cod. lib. 8, tit. 7, def. 2. Carpz. 
Def. For. part 2, const. 24, def. 14. Voet, lib. 20, tit. 2, n. 12.

(/) Ib.
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estates of insane, prodigal, or interdicted persons, is also 
subject to it. (a)

It cannot be claimed against the estate of an executor 
of a will who is considered as acting not for the pupils 
or minors, or those instituted by the will, but rather for 
the testator, in taking care that effect be given to his 
will. (b)

It does not attach on the property of those who are 
appointed curators to take charge of the estate of an in
solvent or absentee, or of an inheritance whilst the heir 
is deliberating whether he will adiate it. The curator 
in these cases is appointed for the sake, not of the minor, 
but of the creditors: “ Sed si bonis curator datus sit, 
vel absentis, vel ab hostibus capti, vel dum deliberant 
scripti hseredes de adeunda haereditate: non oportebit 
privilegium dari, non enim in eadem causa est.” (c)

If the tutor purchase a property with the minor’s 
money, the minor has a tacit hypothec on it, and may 
recover it, or he may resort at his option to the whole 
property of the tutor for the amount of the money thus 
expended. (d)

It is maintained by some jurists, that even when a 
stranger purchases property by means of the minor’s 
money which he had borrowed, the minor has a lien on 
it. But the contrary opinion is maintained by Voet, 
unless there be an express hypothec of the property as a 
security for the repayment of it. (e)

A debt owing by the tutor to the person of whose heir 
he was guardian, and which was due and payable during

(a) Dig. lib. 27, tit. 10,1. 15 ; lib. 42, tit. 5, 1. 19. Voet, lib. 20, tit- 2, 
n. 13.

(b) Voet, lib. 20, tit. 3, n. 14.
(c) Dig. lib. 42, tit. 5,1. 22. Resp. Juris. Holl. part 4, cons. 199, n. 2.
(d) Voet, lib. 20, tit. 2, n. 14. Montanus, c. 31, effect. 4, n. 7.
(e) Negus, de Pign. par. 5, n. 19. Berlich. Conclus. Pract. part 1, cone. 

65, n. 145. Bachov. ad Treut. vol. 2, disp. 24, Thes. 7, lit. D. Carpz. Def. 
For. part 1, const. 28, def. 119. Matth. de Auct. c. 19, n. 39. Montanus, 
c. 31, effect. 4, n 8. Voet, ib.
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the guardianship, is part of the estate of the minor, and 
the tutor is considered bound to exact the payment of it 
from himself, with as much strictness as he is bound to 
require payment from the other debtors of the estate, (a) 
Whether it was the principal sum, or interest, which 
constituted this debt, if it remained unpaid by him it 
forms part of the estate unaccounted for, or not duly 
administered by him, and in respect of which the pupil 
has the hypothec on his estate. It would be otherwise 
if the debt were not payable, and therefore not demand- 
able during the continuance of the guardianship; (b) 
for as in that case the tutor had been guilty of no default, 
it would therefore form no part of the administration 
for which the pupil would have a lien. («)

If the original debt owing by the tutor did not bear 
interest, but the co-tutor allowed it to remain with him 
on the payment by him of interest, or if in any other 
way a novation of the debt was made by his co-tutors, 
his debt, as regards the tutor who is the debtor, cannot 
be considered as forming part of his administration for 
which his estate is subject to the hypothec. He has not 
been guilty of delay in exacting from himself a debt 
which by the novation has been discharged. The co
tutors may have been guilty of default by giving credit 
to the tutor who was not solvent, in like manner as they 
would be responsible if they had lent it to any other 
person who was insolvent. (d)

The hypothec commences from the very moment the 
guardianship or curatorship is granted, and not merely 
from the time of the first mal-administration.

Minors and others possessing this hypothec are pre
ferred to all those whose express hypothec is sub-

(a) Voet, lib. 20, tit. 2, n. 16.
(b) Cod. lib. 5, tit. 54,1. 9, § 3,4. Voet, lib. 20, tit. 2, n. 16. Montanus,

de Tutelis, c. 32, reg. 9, n. 26, et seq. Carpz. Def. For. part 1, const. 28, 
def. 172, 173. (c) Ib.

(d) Voet, lib. 20, tit. 2, n. 16.
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sequent to the grant of the guardianship or curator- 
ship. (a)

If the same person should be tutor or curator of se
veral estates, and his effects are not sufficient to indem
nify all those who, in respect of his administration, have 
hypothecs, they will rank according to the priority of 
the respective appointments, (b)

Where, however, the tutor is not appointed, but acted 
as such (pro-tutor), the hypothec commences from the 
period when he began, either as tutor, or under any 
other similar title, to intermeddle with the pupil’s estate, 
since that in truth is the commencement of an office, 
qualis qualis, not conferred, but voluntarily under
taken. (c)

This hypothec does not cease on the termination of 
guardianship, or on the accounts of the guardian being 
rendered, but only when the tutor has paid his balance.

The circumstance of the minor receiving or demand
ing interest is not of itself, in this case, a novation of 
the debt, so as to deprive him of his hypothec, (d)

The lien does not cease on the death of the pupil, but 
devolves on his heir, (e)

The tutor has no hypothec on the property of the 
minor for any balance due to him on the administration 
of the estate, (f)

It has been considered, that the texts of the civil law 
warrant the conclusion that churches, hospitals, cities, 
towns, and generally all public institutions, possess a 
similar hypothec on the property of those entrusted with

(«) Voet, lib. 20, tit. 2, n. 17. Ant. Fab. Cod. lib. 8, tit. 7, def. 1. Mon
tanus, de Tutelis, c. 31, effect. 2, n. 20. Bacbov. de Pign. lib. 1, c. 9, n. 5.

(b) Yoet, ib.
(c) Faber, Cod. ib. def. 2. Yoet, ib.
(d) Matth. de Auct. lib. 1, c. 21, n. 26, 27. Voet, lib. 20, tit. 2, n. 18.
(e) Yoet, ib. Fab. Cod. lib. 8, tit. 7, def. 2, in notis. Matth. de Auct~ 

lib. 1, c. 21, n. 29- Brunneman, Pand. lib. 20, tit. 2.
(/) Voet, lib. 27, tit. 4, n. 1. Fab. Cod. lib. 5, tit. 34, def. 1.



the administration of them, and the collection and dis
posal of their revenues, (a)

A similar hypothec in favour of minors and public 
bodies exists in the law of Holland, (b) and Spain, (c) 
and it was admitted in France, (d) before the establish
ment of the Code Civil.

By the law of France the tutor had an hypothec on 
the property of the minor for the balance due to him, 
but it commenced only from the day when he closed his 
account, (e)

In Normandy, the minor, in order to preserve his 
hypothec, was bound, within ten years after he had 
attained his majority, to demand the guardian’s account, 
otherwise the hypothec would only rank from the time 
of the demand, (f)

The tutor and minor have each an hypothec on the 
property of the other, for that which may be due by the 
one to the other on the administration of the guardian
ship. But the tutor must make his demand within 
three years from the day on which his accounts are 
closed. At the expiration of the three years, his hypo
thec begins only from the day on which he commences 
his action for payment. (.g)

The Code Civil gives to minors and interdicted per-
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(a) Cod. lib. 2, tit. 54; lib. 11, tit. 29. Perez. Cod. ad h. tit. Voet, lib. 
20, tit. 2, n. 25. Matth. de Auct. lib. 1, c. 19, n. 50, 58. Montan. de Tut. 
c. 31, effect. 2, n. 29, et seq. Berlich. Concl. Pract. part 1, con. 67, n. 41, 
et seq. Mugnoz. de Ratio, c. 39, n. 6, 7. Carpz. Def. For. part 1, cons. 28f 
def. 115. Grotius, Manud. Juris. Holl. lib. 2, c. 48, n. 22. Append. Decis. 
Post. Resp. Juris. Holl. part 3, vol. 1, p. 36. Sande, Decis. Fris. lib. 3, 
tit. 12, def. 1, circa fin. Resp. Juris. Holl. part 4, cons. 364, 365. Voet, 
lib. 20, tit. 2, n. 25.

(ib) Voet, lib. 20, tit. 2, n. 25. Resol. Holl. July 19th, 1625, Feb. 24th, 
1679. Loen. Decis. cas. 69.

(c) L. 23, tit. 13, Part. 5. L. 24, tit. 13, Part. 5.
(d) Pothier, Tr. de l’Hypoth. c. 1, § l, art. 3.
(e) Pothier, ib.
(/) Art. 76, du Reglement du Parlement de Rouen, 1673.
(g) Ib. Art. 77.
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sons a tacit hypothec on their guardians’ property, in 
respect of their administration.

It takes effect from the day of the acceptance of the 
guardianship.

It exists independently of prescription.
The Code Civil obliges husbands and guardians to 

make public the hypothecs with which their property is 
burdened, and, for this purpose, they must of their 
own accord, without any delay, require inscription at 
the offices for this purpose established, over the im
moveables belonging to them, and over those which may 
belong to them thereafter. If, having failed to require 
and cause the inscriptions to be made, they have con
sented or permitted privileges or mortgages to be 
taken upon their immoveables, without declaring ex
pressly that the said immoveables were subjected to 
the legal mortgage of married women and minors, 
they are reputed stellionataries, and as such, liable to 
bodily arrest, (a)

Subrogated tutors are bound under their personal 
responsibility, and under pain of all damages, to see 
that the inscriptions are made without delay upon the 
property of the guardian, by reason of his management, 
and even to cause such inscriptions to be made.

On default of husbands, guardians, or subrogated 
guardians causing the inscriptions to be made, they 
are required by the imperial proctor of the tribu
nal of first instance of the domicile of the husbands 
and guardians, or of the place where the property is 
situated. (b)

The kindred, either of the husband or of the wife, 
and of minors, or, in default of kindred, their friends, 
may require the inscriptions to be made ; they may 
also be required by the wife and by the minors, (c)

(a) Art. 2136. (6) Art. 2138. (c) Art. 2139.
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Where, by the marriage contract, the parties of full 
age have agreed that inscription shall be only taken 
upon one or certain immoveables of the husband, the 
immoveables which shall not be set forth for inscription 
shall remain freed and acquitted of mortgage for the 
dot of the wife, and for her reprises and marriage con
tract, It cannot be agreed that there shall be no in
scription at all. (a)

The same relaxation is permitted in respect of the im
moveables of the guardian, where the kindred, in family 
council, shall be of opinion, that inscription shall be 
taken of certain immoveables only, (b)

In the cases of the two preceding articles, the husband 
the guardian, and the subrogated guardian, are only 
bound to require inscription of the immoveables pointed 
out. (c)

Where the mortgage has not been -restrained by the 
act of nomination of the guardian, the latter may, 
where a general mortgage of his immoveables would 
notoriously be more than sufficient security for his ma
nagement, demand that such mortgage be restrained to 
immoveables sufficient to effect a full indemnity to the 
minor.

The demand must be made against the subrogated 
guardian, and be preceded by a family council, (d)

The husband may, in like manner, with the consent 
of his wife, and after having taken the opinion of four 
of her nearest kindred formed into a family council, 
demand that the general mortgage over all his im
moveables, on account of the dot, reprises, and marriage 
provisions, be restrained to immoveables sufficient for 
the perfect security of the rights of the wife, (e)

Judgments upon the demands of husbands and guar
dians cannot be given until after having heard the im
perial proctor, and parties opposed to him.

(ffl) Art. 2140.
(d) Art. 2143.

(e) Art. 2142.
(e) Art. 2144.

(b) Art. 2141.



332 CONFLICT OF LAWS.

In the case where the tribunal pronounces reduction 
of the mortgage to certain immoveables, the inscriptions 
made over all the others are erased (a)

Neither the law of England, nor that of any of the 
colonies which adopt that law, nor that of any of the 
states of America, except Louisiana, recognizes any hy
pothec or lien founded merely on the fiduciary character 
of the person who has the management of the estates of 
minors or others, for whose benefit it is committed to him.

A breach of trust, whether it be committed by a 
guardian, or any other trustee, is considered only as a 
simple contract debt, unless the trustee has acknow
ledged the debt to the trust estate, under his hand and 
seal. (b)

The guardian is not permitted to derive any benefit 
from his guardianship. If he compound a debt, or buy 
it for less than is due upon it, he can derive no ad
vantage to himself from such a transaction ; but he may 
release or compound a debt, if it appear to have been 
done for the benefit of the trust. The guardian will 
be compelled, as any other trustee guilty of a breach of 
trust, to reimburse the minor for any loss which he may 
have sustained, (c)

No act of a guardian, or other trustee, is allowed 
to prejudice the minor, or cestui que trust; nor will the 
forbearance of the guardian, in not doing what it was 
his duty to have done, affect the minor, In all such 
cases, the rule is, that what ought to have been done 
shall be considered as done, (d) The exception to this 
rule is, where a trustee happens to be in the actual pos
session of the estate, and conveys it for valuable con
sideration to a purchaser, who has no notice of the trust, 
the purchaser in such a case will be entitled to hold the

(a) Art. 2145. .
(b) Perry v. Phelips, 4 Ves. 108, 17 Ves. 173.
(c) 3 P. Wins. 251, note [A]. Forbes, v. Ross, 2 Bro. C. C. 430.
(d) Allen v. Sayer, 2 Vern. 368. 3 P. Wms. 215.
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estate against the cestui que trust, (a) but not in case 
there is no consideration. (b) If the purchaser has 
notice of the right of the cestui que trust, the paying a 
consideration will not avail him. (c)

The Court of Chancery, for the protection of trusts, 
considers a purchaser from trustees with notice, as 
coming in privity of the same estate which the trustees 
themselves held ; and then, pursuant to the doctrine of 
uses, when in their fiduciary estates, such purchaser 
holds the lands subject to the same trust as the trustees 
themselves did. (d)

If a trustee, or executor purchase estates with the 
trust-money or assets, and take the conveyance in his 
own name, without the trust appearing on the face of 
the deeds, the estates will not be liable to the trusts, 
although he die insolvent, unless the application of the 
purchase-money can be clearly proved. And the same 
principle applies to a purchase by a husband with trust- 
money belonging to his wife, of which he may have 
obtained possession from the trustee, whether with or 
without the wife’s consent, or to a purchase by an agent 
or steward with monies committed to him by his prin
cipal. (e)

In the old cases (f) the courts of equity were much 
more strict in the proof they admitted of the application of 
the money than they now are; but it was always very clear,

(a) Millard’s Case, 2 Freem. 43. 1 P. Wms. 278. Bovey v. Smith,
1 Vera. 60. 2 Ch. Ca. 124. (5) 2 Salk. 680. 1 Vern. 149-

(c) Mansel v. Mansel, 2 P. Wms. 681. Pearce v. Newlyn, 3 Madd. 186.
0d) William d. Hughes v. Thomas, 12 East, 141. Moody v. Walters, 

16 Ves. 283. Biscoe v. Perkins, 1 Ves. and B. 485. Biscoe v. Wilkes, 
3 Meriv. 456. Pye v. Gorge, 1 P. Wms. 128. 2 Salk. 680. Mansel v. 
Mansel, 2 P. Wms. 678. Ca. Temp. Talb. 252. Venables v. Morris, 
7 T. R. 342. Doe dem. Compere v. Hicks, 7 T. R. 433. Doe dem. Leach 
v. Micklem, 6 East, 486, 490. Fearne, 327, n. 1. Watk. Convey, by Merrif. 
p. 326, 329.

(e) Bennet v. Mayhew, 1 Bro. C. C. 232. 2 Bro. C. C. 287, cited.
(/) Kirk v. Webb, Prec Cha. 84. Heron v. Heron, ib. 163. Halcot v. 

Markant, ib. 168. Kendar v. Milward, 2 Vern. 440. Prec. Cha. 171. Cox 
v. Bateman, 2 Ves. 19.
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that upon sufficient proof of the trust-money having been 
laid out in the purchase of the estate, a trust would re
sult, and be decreed accordingly, (a) Parol evidence is, 
in these cases, admissible, either in the lifetime or after 
the decease of the trustee; but unless there are cor
roborating circumstances, as a writing under the trustee’s 
hand stating the application of the money, or the in
ability of the trustee to make the purchase with other 
funds, mere parol evidence of declarations supposed 
to be made by the purchaser will be received with great 
caution. (b)

Where a trustee or agent is bound by the trust to lay 
out the money in land, if he lay it out accordingly, it 
will'be presumed to have been done in execution of the 
trust, (c)

But if a trustee has considered himself entitled to the 
trust-money for his own benefit, no presumption can be 
raised in opposition to this fact, that he intended any 
lands he may have bought with the trust-money to be 
subject to the trust. (d)

It is in the nature of the office of a trustee, whether 
expressed in the instrument or not, that the trust pro
perty shall reimburse him all the charges and expences 
incurred in the execution of the trust, (e)

In Louisiana, minors, persons interdicted, and ab
sentees, have a legal mortgage on the property of their 
tutors and curators, as a security for their administra
tion, from the day of their appointment until the liquid
ation and settlement of their final account. And the 
tutors and curators of such persons have a like mortgage

(a) Anon. Sel. Cha. Ca. 57* Lane v. Dighton, Ambl. 409. Balgney v. 
Hamilton, cited ib. RyaU v. Ryall, 1 Atk. 59. Earl of Plymouth v. Hick
man, 2 Vern. 167.

^5) Lench v. Lench, 10 Ves. jun. 511. Wilson v. Foreman, 2 Dick. 593, 
as corrected by the Master of the Rolls, 10 Ves. jun. 519. Anon. Sel. 
Cha. Ca. 57. (c) Allen v. Sayer, 2 Vern. 368.

(d) Perry v. Phelips, 4 Ves. 108; 17 Ves. 173; and see Cox v Paxton, 
ib. 329. Savage v. Carroll, 1 Ball and Beatty, 265. 2 Sug. Vend, and
Pur. 148, 149. (fi) Worrall v. Harford, 8 Ves. 8.
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on their property, as a security for the advances they 
may have made, (a)

It attaches on the property of persons who, without 
having been appointed tutors or curators of minors, 
interdicted, or absent persons, interfere in the adminis
tration of their property. It ranks from the day on 
which the first act of interference was done. (6)

The children of a previous marriage, where the 
mother has married again without convoking the as
sembly of the family to determine whether or not they 
shall remain under her tutelage, have a legal mortgage 
on the property of the last husband, for the acts of the 
tutorship thus unlawfully kept by the mother. It ranks 
from the day on which the new marriage took place, (c)

When either of the parents of a minor causes to 
be adjudicated to him the property which he possessed 
in common with the minor, the property thus adjudged 
remains tacitly and specially mortgaged in the minor’s 
favour for the payment of the price of adjudication and 
interest. It ranks from the day on which it was ad
judged. (d)

There is a legal mortgage, which ranks from the 
closing of the inventory, on the property of the surviving 
husband or wife or heirs, who have been invested with the 
care of the property of the community or succession 
until they are relieved from their care, or a partition 
has been made, (e)

IV. The civil law gave to legatees and fidei-commis
saries an hypothec on the property of the deceased tes
tator, as a security for the legacy or fidei-commissum 
which he had bequeathed to them, subject necessarily to 
the debts owing by him, but preferable to the debts 
owing by the heir himself, whether by mortgage or 
otherwise, (f)

(a) Lousiana Code, art. 3282. (jb) Art. 3283.
(c) Art. 3284. (d) Art. 3285. (e) Art. 3286.
(/) Cod. lib. 6, tit. 43,1. 1. Voet, lib. 20, tit. 2, n. 21. Neostad, Cur. 

Holl. decis. 2. M. Merlin, de Pign. lib. 3, tit. 1, Q. 14, n. 12, 21, 53, 72.
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There is no priority or privilege arising from the time 
when the legacy is given, or from its being given con
ditionally. The hypothec exists from the death of the 
testator, and the rights which the legatees derive from 
it are concurrent, (a)

There exists an hypothec on the property of the 
widower or widow who marries again, for the restitution 
of such property as was left on the condition of the le
gatee remaining in widowhood. (6)

The children of a former marriage have an hypothec 
on the property of the parent who marries a second time 
for the restitution of that property which devolves on 
them as the consequence of the second marriage, and of 
that which has devolved on them from a deceased 
parent, or from one allied to them by blood on the de
ceased parent’s side, (c)

The hypothec of the children on the property of the 
surviving parent is not lost by any transaction or com
promise which consists of a promise by the latter of a 
certain sum of money in lieu of the paternal or maternal 
estate. (d)

This hypothec is distinguished from the»ordinary hy
pothec. The latter entitles the creditor to proceed in 
solidum against the several debtors or several heirs of the 
debtor, but the former can be enforced against each heir 
only to the extent to which he would be personally li
able to an action, (e)

There is no hypothec when the bequest is of the fruits 
of the estate, or of an annual charge to be paid by the

(a) Fab. Cod. lib. 6, tit. II, def. 15. Voet, lib. 20, tit. 2, n. 22.
(i) Novell, 22, c. 44, s. 2. Voet, lib. 20, tit. 2, n. 23.
(c) Cod. lib. 5, tit. 9, 1. 6, § 2, 1. 8, § 4. Cod. lib. 6, tit. 60,1. 3, § 1,2. 

Matth. de Auct. lib. 1, c. 19, n. 50. Voet, lib. 20, tit. 2, n. 23. Berlich. 
Pract. Conclus. part 1, conclus. 67, n. 13 and 14.

(d) Someren, de Jure Noverc. c. 5, § 1, n. 1, 10. Voet, lib. 20, tit. 2, 
n. 24.

(e) Cod. lib. 6, tit. 43, 1. 1. Sande, Decis. Fris. lib, 3, tit. 12, def. 23. 
Voet, lib. 20, tit. 2, n. 21. M. Merlin, de Pign. lib. 3, tit. 1, quaest. 14, 
n. 84, 5, 6, 8, and 94.
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fruits. The fruits being alone the subject of bequest, 
the rest of the testator’s property is not subject to the 
burthen, (a)

The property of a person burthened with a fidei-com
missum is subject to a tacit hypothec in favour of the 
substitutes for any injury which the fidei-commissary 
property has sustained, and for any disposition of it 
which the person burthened with it has made.

A similar hypothec is admitted by the law of Hol
land, (b) Spain, (c) France, (d) and Louisiana, (e) 

Under the Code Civil this privilege is retained by in
scription, in respect of such property, within six months 
after the opening of the succession, (f)

In Louisiana the inscription must be made within 
three months after the opening of the succession, (g)

V. It was the opinion of Pothier that the civil law did 
not give the vendor an hypothec for the purchase money 
on the property he had sold : “ Les lois romaines ne 
donnaient point cette hypotheque au vendeur, elle est 
de notre droit.” (A)

Basnage also inferred, from the texts of the civil law, 
that if the sale were made and completed, the subject 
sold belonged irrevocably to the purchaser, and that the 
vendor was merely a creditor for the purchase money, (i) 

This opinion was adopted by the parliament of Paris 
in an arrH reported by Brodeau sur Louet, L. H. n. 21. 
It was afterwards over-ruled, as it was subsequently de-

(а) M. Merlin de Pign. lib. 3, tit. 1, qmest. 14, n. 161, 2.
(б) Voet, lib. 20, tit. 2, n. 21.
(c) L. 24, tit. 13, Part. 5; L. 26, tit. 13, Part. 5.
(d) Pothier, Tr. de FHypoth. § 1, art. 2. Code Civil, art. 1017, 2111. 

Grenier, Tr. de FHypoth. part 2, c. 1, sect. 3, § 6, n. 421, et seq.
0) Louisiana Code, art. 3242.
(/) Code Civil, art. 2111.
(g) Art. 3242.
(h) Pothier, Tr. de l’Hypoth. c. 1, § 1, art. 3.
(«) Basnage des Hypoth. c. 14, p. 304. Inst. lib. 2, tit. 1, § 41.
VOL. III. Z
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cided that the vendor retained this privilege when the 
purchase money had not been paid, (a)

It is, however, a very current opinion, that the ven
dor’s lien for the purchase money is borrowed from the 
civil law. Under that system of jurisprudence, if the 
vendor had not delivered the property, he had a right to 
retain it until the purchase money was paid. (b)

Although he had delivered the property, yet if he had 
not given the purchaser credit for the purchase money, 
or taken from him a security for the price, he was en
titled to recover it. (c) But if he had delivered the pro
perty, and given credit to the purchaser, or taken se
curity for the price, he was considered a simple chiro
graph creditor, with no hypothec nor privilege: “ Quod 
vendidi, non aliter fit accipientis, quam si aut pre- 
tium nobis solutum sit, aut satis eo nomine factum, 
vel etiam fidem habuerimus emptori sine ulla satisfac- 
tione.” (d)

“Venditse vero res et traditse, non aliter emptori ad- 
quiruntur, quam si is venditori pretium solverit, vel alio 
modo ei satisfecerit: veluti expromissore aut pignore 
dato, quod quanquam cavetur ex lege duodecim tabu- 
larum, tamen recte dicitur, et jure gentium, id est jure 
naturali, id effici, sed si is, qui vendidit, fidem emp- 
toris sequutus fuerit, dicendum est, statim rem emp- 
toris fieri.” (e)

But even when credit had been given, yet if the pur-

(a; Grenier, Tr. des Hypoth. part 2, c. 1, sect. 3, § 1, n. 3S5, 
et se<j.

(b) Mackreth v. Symmons, 15 Ves. 343, 4. 4 Wheaton’s Rep. 256.
4 Kent’s Comm. 152, n. (d).

(c) Inst. lib. 2, tit. 1, § 41. Dig. lib. 14, tit. 4, 1. 5, § 18. Dig. lib. 18, 
tit. 1,1. 19. Voet, lib. 6, tit. 1, n. 14.

(d) Dig. lib. 18, tit. 1,1. 19, 53.
(e) Inst. lib. 2, tit. 1, § 41, and Vinnius ad h. t. 

tit. 1,1. 19.
Dig. lib. 18,
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chaser had shortly after the purchase absconded from his 
creditors, the sale might be set aside on the ground of 
fraud, and the vendor would recover the property sold, (a) 

It is said that if the purchaser who had thus fraudu
lently acquired the property sold it to another bona fide 
for ready money, the original vendor was not precluded 
from recovering the property from the latter, even with
out refunding the money which he had paid. The 
original purchaser is not considered to have acquired the 
dominium, and the subject is regarded as having been 
neither sold nor delivered. (b)

By the exercise of this right the vendor seeks to re
scind the contract of sale and recover the property. The 
right to treat the contract as still subsisting, and to secure 
himself the purchase money by an hypothec on the pro
perty, if it existed under the civil law, must have re
sulted from his right to recover the property, because 
such an hypothec is not given by any text which can be 
cited, nor is it mentioned by the commentators in their 
enumeration of tacit hypothecs.

The doctrine of the civil law has been followed in 
Holland and Spain, (c)

By the law of France the vendor had a similar right 
of recovering the property sold. But he had also a tacit

(a) Carpz. Def. For. part. 1, cons. 28, def. 17. Berlicli. part. 1, 
n. 48, 50. Resp. Juris. Holl. part 2, cons. 116. Domat, liv. 3, des 
Gages et Hypotheques, tit. 1, § 2, n. 4. Voet, lib. 6, tit. 1, n. 14. 
Maevius, ad Jus Lub. lib. 3, tit. 6, art. 1, n. 24, et seq. Neostad, 
Sup. Curiae, decis. 4. Matth. de Auct. lib. 1, c. 18, n. 13,14. Carpz. Def. 
For. part. 1, cons. 28, def. 18. Gaill, lib. 2, obs. 15, n. 7, et seq.. Van 
Leeuwen, Cens. For. part. 1, lib. 4, c. 19, n. 20. Resp. Juris. Holl. part. 2, 
cons. 177, and part. 4, cons. 217-

(ib) Dig. lib. 13, tit. 7, 1 3. Neostad, decis. 5, Suprem. Cur. Carpz. 
part. 1, cons. 28, def. 19. Van Leeuwen, Cens. For. part. 1, lib. 4, c. 19, 
n. 20. Respon. Ictor. Holl. part. 1, cons. 245, 285, 286. Groeneweg. in 
Notis ad Grotium Manuduct. ad Jurisp. Holl. lib. 2, c. 5, n. 19- Voet, 
ib.

(c) Voet, ib. L. 28, tit. 5, Part. 5.
Z 2
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hypothec on the property sold by him for the purchase 
money, (a)

By the Code Civil it is provided, that if the buyer 
does not pay the price, the vendor may demand that 
the sale be vacated. (b)

It also gives him an hypothec and privilege on the 
property sold for the payment of the purchase money, 
but it requires that there should be a transcription of 
this hypothec in order that it may be effectual, (c)

If there are several successive sales, the price of which 
may be due in the whole or in part, the first vendor is 
preferred to the second, the second to the third, and so 
on.

The privileged vendor retains this privilege by trans
cription of the document which has transferred the 
ownership to the purchaser, and which shows that the 
whole or part of the price is owing to him. For this 
purpose, the transcription of the contract made by the 
purchaser has the effect of inscription for the vendor, 
and for the lender who may have furnished him with 
the monies paid, and who is substituted in the rights 
of the vendor by the same contract. (d)

It is stated by Lord Eldon, after reviewing the autho
rities on the subject, to be the settled doctrine of the law 
of England, that where a vendor delivers possession of 
an estate to a purchaser without receiving the purchase 
money, equity gives the vendor a lien on the land for 
the money, whether the estate be (e) or be not (f) con-

(a) Pothier, Tr. dela Propriete, n. 239, et seq. Ib. Tr. de FHypoth. c. J, 
§ 1, art. 2.

(b) Art 1654.
(c) Art. 2106, 2108. Arret, Dec. 2nd, 1811, Dec. 3rd, 1817- Grenier, 

Tr. des Hypoth. part 2, c. 1, sect. 3, § 1, n. 378.
(d) Art. 2108.
(e) 1 Bro. C. C. 302, 424. 6 Ves. 4&3. Mackreth v. Symmons, 15 Ves. 

329.
(/) Smith v. Hibbard, 2 Dipk. 730. Charles v. Andrews, 9 Mod. 152. 

2 Sugd. Vend, and Pur. 57.
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veyed ; and although there was not any special agree 
ment for that purpose, and whether the estate be free
hold or copyhold. (a) In those general cases in which 
there would be the lien, as between vendor and vendee, 
the vendor will have the lien against a third person, 
who had notice that the money was not paid, (b)

Prima facie the purchase money is a lien on the land, 
and it lies on the purchaser to show that the vendor 
agreed to waive it. A receipt for the purchase money 
endorsed upon the conveyance is not sufficient to repel 
this presumption of law. (c)

Where a distinct security is taken, it has been a 
question how far it is an implied waiver of the lien.

Upon the sale of an estate, the vendor accepted some 
stock for the money, with an agreement, that in case it 
did not within a limited time produce a sum named, the 
purchaser should make it up that sum. The stock 
proved deficient, and it was held that the vendor had no 
lien on the estate for the deficiency. (d)

“ It was impossible,” said Sir W. Grant, “ that it 
could be intended that the vendor should have this 
double security, an equitable mortgage and a pledge, 
which latter, if the stock should rise a little, would be 
amply sufficient to answer the purchase money. The 
same rule must, it has been said, prevail where a vendor 
accepts a mortgage of another estate for the purchase 
money, the obvious intention of burthening one estate 
being that the other shall remain free and unencum
bered. (e) The same observation applies when the vendor 
takes a mortgage of the estate sold for only part of the 
purchase money, because by taking a mortgage for part,

(a) Winter v. Lord Anson, 3 Russ. 488.
(b) Mackreth v. Symmons, 15 Ves. 349.
(c) Ib. 329. Hughes v. Kearney, 1 Scho. and Lef. 132. 2 Sugd.

Vend, and Pur. 58.
(d) Naim v. Prowse, 6 Ves. 752.
(e) Ib. 15 Ves. 341. 2 Ball and B. 515.
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he clearly evinces his election that the estate should be 
charged with that part only. ” («)

Lord Eldon, however, has said, that it did not appear 
to him a violent conclusion, as between vendor and ven
dee, that notwithstanding a mortgage, the lien should 
subsist. (b) It must not, he added, be understood that 
a mortgage taken is to be considered as a conclusive 
ground for the inference that a lien was not intended. 
The question must be, whether under the circumstances 
of that particular case, attending to the worth of that very 
mortgage, the inference arises. In the instance of a 
pledge of stock, does it necessarily follow that the vendor, 
consulting the convenience of the purchaser by permit
ting him to have the chance of the benefit, therefore 
gives up the lien which he has ? The doctrine, as to 
taking a mortgage or pledge, would be carried too far, 
if it is understood as applicable to all cases, that a man 
taking one pledge therefore necessarily gives up another, 
which must, his lordship thought, be laid down upon the 
circumstances of each ease rather than universally, (c) 

But where an estate was conveyed in consideration of 
the purchaser’s covenants, and he covenanted to pay an 
annuity to the seller for his life, and in case he (the pur
chaser) married, to pay £3000. to certain persons in such 
manner as the seller should think fit, it was held that the 
purchaser had no lien for the annuity, and there was none 
for the £3000. It was considered that the deed plainly 
marked out that the consideration on the one side was the 
conveyance of the estate, and on the other, entering into the 
covenants, and that there was no ground for presumption, 
that in respect of this annuity, and of the sum which 
was payable on a contingency, and which therefore

{a) Bond v. Kent, 2 Vern. 281. 1 Scho. and Lef. 135.
(6) 15 Ves. 341. Cowell v. Simpson, 16 Ves. 278, 280. 
(c) Mackreth v. Symmons, 15 Ves. 348, 349-



never might be payable, there was to be a lien on the 
purchased estates, (a)

A stipulation that the purchase money should be re
paid within two years after a resale was held to dis
charge the vendor’s lien, (b)

A bond, and a mortgage of part of the estate, have 
been held to exclude the lien over the rest of the 
estate, (c)

But it seems that taking a covenant, bond, or note for 
the purchase money will not affect the vendor’s lien, (d.)

Where the purchase money was paid by bills drawn 
by the purchaser, and accepted by him and his partner 
payable to the seller’s order, it was decided that the lien 
was not gone, (e) In such cases, it is not important 
that the note or bill has been negotiated, (f)

Even where the agreement itself provides for the se
curity of the purchase money by a bond, to remain at 
interest during the purchaser’s life, the seller will not 
lose his lien. The case was held not to be distinguish
able from the common case of an agreement, made after 
the written agreement to take a bond. C9)

If the vendor cannot make a title, and the purchaser 
has paid any part of the purchase money, it seems that 
he has a lien for it on the estate, although he may have 
taken a distinct security for the money advanced. (A)

In the colonies, which do not adopt the law of Hol
land, Spain, or France, the vendor’s lien for the pur-

(a) Clarke v. Royle, 3 Simon’s Rep. 433. 2 Sugd. Vend, and Pur. 58.
(b) Ex parte Parkes, 1 Glyn and Jam. 228.
(c) Capper v. Spottiswoode, 1 Taml. 21. Sugd. ib.
0d) Hearne v. Botelers, Cary’s Rep. Cha. 25. Tardiff v. Schrughan,

I Bro. C. C. 422, cited. Harrison v. Southcote, 2 Ves. 389- Gibbons v. 
Baddall, 2 Eq. Ca.Abr. 682. Ex'parte Peake, 1 Madd. 346. 15 Ves. 338, 343.

(e) Grant v. Mills, 2 Ves. and Bea. 306.
(/) Ex parte Loaring, 2 Rose, 79.
(g) Winter v. Lord Anson, V. C. Nov. 27th, 1821, MS. 1 Sim. and

Stu. 434. 3 Russ. 488. Sugd. ib.
(h) Lacon v. Mertins, 3 Atk. 1. See Oxenham v. Esdaile, 2 Yoh. and

Jerv. 493. 3 You. and Jerv. 262. 2 Sugd. Vend. 57-
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chase money, according to the doctrine of the English 
law, is admitted. But that lien cannot prevail against a 
bond fide purchaser whose conveyance is recorded.

In St. Lucia the lien of the vendor of immoveable 
property and slaves, and of the person advancing money 
for such purchase, is admitted. It is retained by the 
registry of the act or contract of sale, provided it is 
clearly set forth in the said act or contract, that the pur
chase money, or part thereof, is unpaid, or that the 
person claiming as having advanced the same did actu
ally make the advance, (a)

The vendor’s lien is also recognized in the United 
States. (b)

The doctrine that it prima facie exists without any 
special agreement, and that it is for the purchaser to 
show that it was not intended to be reserved, and that, 
by taking a note, bond, or covenant from the pur
chaser, the lien is not waived, seems to have beeii fol
lowed. (c)

It seems also the prevailing opinion, that by taking 
the responsibility of a third person the lien is extin
guished {d)

It has been held that the lien is not lost by taking a 
bond, payable at a future day with interest. (e)

(a) St. Lucia Ord. art. 10, July 3rd, 1829.
(b) Cole v. Scot, 2 Wash. Rep. 191. Cox v. Fenwick, 3 Bibb, 183. Gar- 

son v. Green, 1 Johns. Ch. Rep. 308. Fish v. Howland, 1 Paige, 20. Bay- 
ley v. Greenleaf, 7 Wheat. Rep. 46. Gilman v. Brown, 1 Mason’s Rep. 191. 
Watson v. Wells, 5 Conn. Rep. 468. Jackman v. Hallock, 1 Hammond’s 
Ohio Rep. 318. Evans v. Goodlet, 1 Blackford’s Ind. Rep. 246. Lagow v. 
Badollet, ib. 416. Kauffelt v. Bower, 7 Serg. and Rawle, 64. Semple v. 
Burd, ib. 286. Daggett, J. 6 Conn. Rep. 464. 4 Kent’s Com. 152.

(c) Meigs v. Dimock, 6 Conn. Rep. 458. Stafford v. Van Rensselaer, 
9 Cowen, 316; and Lagow v. Badollet, 1 Blackf. Ind. Rep. 416.

(d) Gilman v. Brown, 4 Wheat. 255.
(e) White v. Casanove, 1 Hayw. and Johns. 106. Cox v. Fenwick, 

2 Bibb, 183. Story, J. in Gilman v. Brown, 1 Mason’s Rep. 214. Kennedy 
v. Woolfolk, 3 Hayw. 197, and Fish v. Howland, 1 Paige, 20. Lagow 
v. Badollet, 1 Blackf. Ind. Rep. 416; but see Wragg v. The Comptroller- 
General, 2 Dess. S. C. Rep. 509. 4 Kent’s Comm. 154.
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The doctrine of an equitable lien for the purchase 
money has been judicially declared not to exist in Penn
sylvania. (a) It is said also not to have been adopted in 
all its extent in Connecticut. (b)

It has also been decided by the supreme court of the 
United States that the vendor’s lien cannot be retained 
against creditors holding under a bond fide conveyance 
from the vendee. The lien will prevail, however, 
against a judgment creditor of the vendor, intervening 
between the time of the agreement to convey and re
ceipt of the consideration money, and the actual con
veyance. Under these circumstances, the vendor is 
justly considered in the light of a trustee for the pur
chaser. But in that case, an intervening mortgagee, or 
purchaser for a valuable consideration, and without 
notice, would be preferred, (c)

In Louisiana the vendor has an hypothec on the estate 
or slaves by him sold, for the payment of the price, or so 
much of it as is due, whether it was sold on, or without 
a credit.

The privilege granted to the vendor on the immove
able sold by him extends to the slaves, beasts, and agri
cultural implements attached to the estate, and which 
made part of the sale. (d)

If there are several successive sales on which the price 
is due wholly or in part, the first vendor is preferred to 
the second, the second to the third, and so through
out. (e)

The vendor of an immoveable or slave only preserves 
his privilege on the object, when he has caused to be 
duly recorded at the office for recording mortgages his 
act of sale in the manner directed, whatever may be 
the amount due to him on the sale, (f)

(a) KaulFelt v. Bower, 7 Serg. and Rawle, 64. Semple v. Burn, ib. 286.
(b) Daggett, J. 6 Conn. Rep. 464. 4 Kent’s Comm. 152.
(cl 4 Kent’s Comm. p. 153, 4. (d) Louisiana Code, art. 3217
0) Art. 3218. (/) Art. 3238.
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This privilege is valid against third persons from the 
date of the act, if it has been duly recorded, that is to 
say, within six days of the date if the act has been passed 
in the place where the registry of mortgages is kept, or 
adding one day more for every two leagues from the 
place where the act was passed to that where the regis
ter’s office is kept, (a)

When the act on which the privilege is founded has 
not been recorded within the time required in the pre
ceding article, it has no effect as a privilege ; that is to 
say, it confers no preference on the creditor who holds 
it over creditors who have acquired a mortgage in the 
mean time, which they have recorded before it. It, 
however, still avails as a mortgage, and is good against 
third persons from the time of its being recorded. (b)

VI. The civil law admitted a tacit hypothec in favour 
of the person who had advanced his money for repairing 
and preserving a dwelling house, or rebuilding a house 
in the place of that which had fallen down. It was re
stricted to the building or property on which this service 
had been bestowed : ‘ ‘ Senatus-consulto, quod sub Marco 
imperatore factum est, pignus insulae creditori datum, 
qui pecuniam ob restitutionem sedificii extruendi mu- 
tuam dedit, ad eum quoque pertinebit, qui re- 
demptori, domino mandante, nummos ministravit.” (c) 
“ Interdum posterior potior est priori: utputa, si in 
rem istam conservandam impensum est, quod sequens 
credidit. Hujus enim pecunia salvam fecit totius pig- 
noris causam.” {d)

It was also limited to such repairs as were necessary, 
and to such sums advanced as were made expressly for 
the purpose of, and actually expended in such repairs. (e)

(«) Louisiana Code, art. 3240. (b) Art. 3241.
(c) Dig. lib. 20, tit. 2,11.
(d) Dig. lib. 20, tit. 4,1. 5, 6. Ib. lib. 42. tit. 5,1. 24. Ib. lib. 12, tit. 1,

1. 25. Cod. lib. 8, tit. 18,1. 7. Donellus, de Pign. c. 5. M. Merlin, lib. 3, 
tit. 1, qusest. 5. (e) lb.



In applying the texts of the civil law which give a 
preference to creditors who have made advances for 
the purpose either of enabling another to acquire a 
property, or to make improvements, it must be remem
bered that the preference exists only in a compe
tition with chirograph creditors, and that they will have 
no preference over hypothecary creditors, unless they 
have obtained an express hypothec. Such is the pre
ference contemplated in the following text. “ Licet 
iisdem pignoribus multis creditoribus diversis temporibus 
datis priores habeantur potiores: tamen eum, cujus 
pecunia prsediuin comparatum probatur, quod el pignori 
esse spedaliter obligatum statim convenit, omnibus ante- 
ferri juris auctoritate declaratur.” (a)

In the opinion of some jurists the jurisprudence of 
Holland has in practice extended this hypothec beyond 
the limits established by the texts of the civil law, 
and admitted it in respect of any service performed for 
the preservation of any other property. But the expen
diture must be proved to have been actually incurred 
and to have been made on the credit of the property. 
It is agreed that the hypothec does not exist for money 
lent to erect a new house, or to make a purchase, un
less there be an express agreement for it. (b)

The law of Spain has in this respect adopted the civil 
law. (e)

The builder had by the law of France an hypothec on 
the building which he had repaired, (d)

The Code Civil has, in the fullest terms, given this

(а) Cod. lib. 8, tit. 18,1. 7. Vinn. Sel. Quaest. lib. 2, c. 4. Fab. Cod. 
lib. 8, tit. 7, def. 10.

(б) Neostad, Cur. Holl. decis. 35. Gaill,lib. 2, obs. 12, n. 4. Grot. Manud. 
ad Jur. Holl. lib. 2, c. 48. Van Leeuwen, Cens. For. lib. 4, c. 9,7. Berlich. 
part 1, conclus. 65, n. 133. Carpz, Def. For. part 1, const. 28, def. 105,106. 
Matth. de Auct. lib. 1, c. 19, n. 35. Sande, Decis. Fris. lib. 3, tit 12, 
def. 5.

(c) L. 9, tit. 3, Part. 5, and L. 26, 28, 29, 30, tit. 13, Part. 5.
(d) Pothier, Tr. de THypoth. c. 1, § 1.
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hypothec to those who have furnished money for the 
purchase of an immoveable, provided it be authentically 
made to appear by the act of borrowing that the sum 
was destined for this purpose, and by the receipt of the 
vendor that the payment has been made with the money 
borrowed.

It is also given to architects, entrepreneurs, ma
sons, and other workmen employed in building, re
constructing, or repairing buildings, canals, or other 
works, provided a verbal process has been previously 
drawn up by an expert, nominated ex officio by the 
tribunal of first instance in the jurisdiction where the 
buildings are situated, for the purpose of certifying 
the state of the places in relation to the works which the 
owner shall declare his intention to have done, and that 
these works have been, within six months at least after 
being completed, approved by an expert, also nomi
nated ex officio.

But the amount of privilege cannot exceed the value 
certified by the second verbal process, and such amount 
is to be reduced to the utmost existing value at the time 
of the alienation of the immoveable, and arising from 
the labour that has been bestowed upon it.

Those who have lent money to pay or reimburse 
workmen, enjoy the same privilege, provided its expen
diture be authentically certified by the act of borrowing, 
and by the receipt of the workmen, as is required in 
respect of those who have lent money for the purchase 
of an immoveable, (a)

This privilege is retained by the double inscription : 
1st, of the verbal process which shows the state of the 
places; 2ndly, by the verbal process of allowance from 
the date of the inscription of the first verbal process, (b)

The law of England does not recognize any similar 
lien.

(a) Art. 2103. (b) Art. 2110.
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A person on whom the possession and management 
of the estate of another may devolve, either by virtue of 
the security or title which he holds, or by the act of the 
parties interested in the estate, or by the appointment of 
the court, has a lien for the necessary disbursements 
which he makes in upholding the estate. Hence, mort
gagees in possession, trustees, receivers, and sequestrators, 
are entitled to be reimbursed out of the trust estate the 
amount of such disbursements.

The propriety of such disbursements by trustees, 8cc.. 
is necessarily a subject of inquiry by the Court of Chan
cery, and its sanction must have been given before the 
lien could be enforced.

A receiver is not permitted to lay out more than a 
very small sum at his own discretion, but he must 
obtain the previous sanction of the court, (a)

From the peculiar nature of West India property, the 
large annual outlay required for its cultivation, the 
distresses of planters, and the natural anxiety of West 
India merchants to obtain the repayment of their ad
vances, the person furnishing the necessary supplies for 
an estate has on that ground claimed a lien on it in 
preference to all other incumbrances. This claim is so 
frequently presented to the courts in England, and on 
grounds so very indefinite, that the law or usage of the 
colonies in relation to it would seem not to be very well 
understood.

It is to be observed, that except in some few colonies 
in which, as will be presently seen, there is a limited 
lien for certain supplies, there exists no express law by 
which a person furnishing the supplies of an estate has 
any lien on the estate itself, or its proceeds.

The result of an inquiry under an order of reference 
by the Court of Chancery in the case of Scott v. Nesbitt,

(a) Blunt v. Clitherow, 6 Ves. 800. Waters v Taylor, 15 Ves. 25.
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as, that there was no usage by which it was estab
lished. (a)
It will be convenient to ascertain the cases in which
has been admitted.
When the court takes possession of an estate by its 

fficer, it generally gives him an express authority to 
ay out of the proceeds the necessary supplies and con- 
ngencies incident to, and incurred in the management 
f the estate. If those proceeds are insufficient, and 
lere is ultimately a balance due to him in respect of 
le supplies and contingencies, the court would provide 
>r his repayment out of the proceeds of the sale. Even 
ithout such an express authority, he must, as incident 
) his trust, be bound to uphold the estate, and be en- 
tled to be reimbursed what he had expended for this 
urpose.
The lien is admitted in those cases in which the estate 

as been in the possession and management of a trustee 
nder the owner’s will.
Thus, a testator devised to W. and others his estates, 

1 trust for J. S. H., upon his attaining twenty-five years, 
'ith remainder, if he died before attaining that age, to 
le next eldest brother of J. S. H. The testator ap- 
ointed W. and his trustees executors. W. entered 
ito the possession of the estates, and as executor and 
•ustee a balance of £4944. Is. 4d. accrued due to him 
>r jobbing, supplies, and other expenditure incurred 
y him, and which in the accounts of his transactions 
iken under an order of reference in the suit which he 
istituted, was found to be for the benefit of the estate.
The devisee in remainder had granted a mortgage to 

liles, who had subsequently entered into the possession 
f the estate, and received the rents. A bill having 
een filed by W., and which was afterwards revived by 
is representatives, against Miles, Green and others, it

(a) 14 Yea. 441*
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was sought to establish this balance as a lien on the estate 
in preference to Miles’s mortgage, and a balance due to 
Green, who had succeeded W. in the management of 
the estate, and that Miles, out of any balance in his 
hands from the crops received by him, might be decreed 
to pay this balance.

By a decree of the Chancellor of Jamaica, made on 
the 10th of May, 1818, it was declared “ that the estate 
and representatives of the said W. deceased be and 
they were indemnified for all and every the actions and 
transactions, receipts, payments, and disbursements of 
the said W. deceased, in and about the estate and affairs 
real and personal of the testator, and that the balance 
of £4944. Is. 4c?., current money of Jamaica, appearing 
by the master’s report to be due and owing to the estate 
of W., together with interest thereon from the day of the 
date of that report, was a lien and charge on all and singu
lar the estate real and personal of the testator, remain
ing at the time of the death of the said W. deceased, 
prior and in preference to the balance reported due to 
Green, and to the mortgage demands of Miles, and to all 
other claims and demands and incumbrances whatsoever. 
of the trustees, J. Tharp, and W. Miles, the trustees of 
the testator respectively deceased, and of the said defend
ant Miles, or to their respective representatives, attor- 
nies, and agents, that might be due against the estate of 
the testator; and after directing the several accounts 
of the transactions, receipts, and payments of J. Tharp 
and W. Miles, in and about the real and personal estate 
of the testator, as trustees and executors, it was further 
decreed that within ninety days after the confirmation 
of the master’s report, the said Miles, to the extent 
of any balance which should be reported to be in his 
hands arising from the rents, issues, and proceeds of the 
estate real and personal of thetestator, after deducting 
all contingent charges and expences of the manage
ment thereof, and the said Miles, as heir at law of the
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said W. Miles, and the said J. Shand, as the adminis
trator of W. Miles, out of the estate and effects of the 
said W. Miles, deceased, come to their hands, and to the 
extent of any balance which might be reported to have 
been in the hands of W. Miles at the time of his death, 
arising in like manner, and the defendants, George 
Hibbert, Sir Simon H. Clarke, the trustees and execu
tors of the said J. Tharp, deceased, of and from the 
estate and effects of the said J. Tharp, deceased, come 
to their hands, and to the extent of any balance which 
may have been reported to have been in the hands of 
J. Tharp, deceased, at the time of his death, arising in 
like manner, do pay and satisfy to W. F., the surviving 
administrator of W., deceased, the said balance of 
£4944. Is. 4d. currency, with interest from the date of 
the master’s report, and that they, the said defendants, 
to the like extent respectively, bear and pay the full 
costs of the complainants, and also the full costs of 
themselves, and the several other defendants, to be taxed 
by the master. And it was further decreed, that in the 
event of the balances to be reported to have come to the 
hands of J. Tharp, W. Miles, and P. J. Miles, being 
insufficient to pay the said sum of £4944, Is. Ad. 
and the interest thereof from the time aforesaid, 
and the costs of the complainants, and all the said 
defendants in the cause, that then P. J. Miles should 
pay the same or such, deficiency out of and from* the 
future rents, issues, profits, and proceeds of the estate 
of the said testator as the same should come to his 
hands, after payment of the contingencies thereof; and 
further directions were given as to taking the accounts 
of the estate of the said W.”

Upon an appeal from this decree to the Privy Council, 
that part of the decree was affirmed which declared that 
the balance due to W. was a lien on the estates of the 
testator, in preference to the mortgage demand of Miles, 
and the other claims which are mentioned; but that
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part of the decree was reversed, which directed payment 
of it out of the balance which might be reported due 
from Miles, in respect of the rents and profits received 
by him, or by the other defendants, and which directed 
accounts of their actions, &c., and instead thereof it was 
declared that the appellant Miles should pay and satisfy, 
out of and from the future rents, issues, profits, and 
proceeds of the said estate of the testator, to the said W. 
F. as surviving administrator of the said W., deceased, 
the said balance of £4944. Is. 4d. currency so reported 
due from the estate of the testator to the said estate of 
the said W. on account of the transactions therein com
prised, with interest thereon from the 23rd of November, 
1811, and that the said defendants should, out of and 
from the same rents and profits, bear and pay the full 
costs of the respondents, and also the full costs of them
selves, and the several other defendants in the said cause, 
to be taxed by the master, (a)

The supplies for the estate may be furnished by a per
son whose possession of the estate, or consignment of its 
produce, is not derived from the authority of the court, 
or from the will of a testator, or from any express appoint
ment by persons having claims on the estate. Such is 
frequently the situation of a consignee who receives the 
produce of the estate, furnishes the supplies from Europe, 
and in many instances pays the bills drawn in the colony 
for the disbursement of the jobbing, taxes, and other 
expences incurred there, and called the island contin
gencies, Although there has been no express appoint
ment of him as consignee, yet if the parties having 
claims on the estate must know that he is performing 
the duties of consignee, by receiving its produce, and 
furnishing the supplies, and they do not interfere, they 
must be presumed to acquiesce in his continuance in 
that office, and they will not be permitted to dispute

(a) Miles v. Atherton, P. C. May 29th, 1821. 
A AVOL. III.



354 CONFLICT OF LAWS.

his claim, that the estate should indemnify him for 
those advances which by their acquiescence they have 
encouraged him to make. This was one of the grounds 
on which the lien was admitted in the case of Scott 
v. Nesbitt, a case which is frequently cited for the 
purpose of sanctioning the extension of the lien beyond 
its just limits. («)

In that case, the testator was the owner of one-third, 
and Franks was the owner of two-thirds of the Ducken- 
field estate in Jamaica. The testator devised his one- 
third to his natural son, A. Nesbitt, in strict settlement, 
with remainder to his nephew John Nesbitt, whom he 
appointed his executor. His estate was greatly involved, 
and his personal assets were insufficient to pay his debts, 
but his real estate was charged with the payment of 
them. His creditors filed a bill. The house of Nesbitt, 
Stewart and Nesbitt had been the consignees of the 
estate, John Nesbitt being one of the partners. They 
became bankrupts, and John Nesbitt was indebted to the 
testator’s estate. In 1805, an order of the court was made, 
appointing Franks the consignee of the whole estate. In 
taking his accounts, he claimed credit for two sums which, 
previously to his appointment, he had paid the assignees 
of Nesbitt’s house, being the balance due to the house for 
supplies which they had furnished the estate. It, ap
peared that upon the bankruptcy of the house, he could 
procure no merchants who would advance the balance 
and take the consignment, and therefore he had paid it 
himself. The master had disallowed this payment, and 
upon Franks’s petition to be allowed it, an order was 
made, directing the master to allow it. A petition was 
presented by one of the testator’s creditors to have the 
latter order discharged. The master’s report, under an 
inquiry upon that petition, stated that no evidence having 
been laid before him, he did not find that there was any

(a) 14 Ves. 441.
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law or usage in Jamaica for a lien, either by a consignee 
in respect of supplies furnished to the estate, or a tenant 
in common having made advances for that purpose, (a) 
Lord Eldon admitted the lien. It seems to have been 
one ground of his lordship’s judgment, that the creditors, 
and the tenant for life, all interested in the estate, had 
stood by and permitted the consignments from time to 
time, whether under due authority or not, to be sent to 
the house of Nesbitt and Co., and it is clear, that house, 
if John Nesbitt had remained solvent, would have been 
entitled to a personal remedy against him and Franks ; 
the dealing with the estate creating a personal lien, in 
respect of which the estate is liable. (b)

Lord Eldon states another ground on which the lien 
ought to be admitted. “ The payment by Franks of 
this demand of the consignees, if that demand were in
curred in the due management of the estate, entitled 
him as tenant in common, independent of the doctrine 
of lien, and any local law or usage of Jamaica : a right 
arising out of the nature of the estate, and that would 
equally attach upon estates in this country. He would 
have a right to an allowance of one-third of what he 
paid to the assignees, before he could be called upon to 
pay over the balance. The order to make the allowances 
in respect of this third is therefore right. ” (c)

The case of Sayers v. Whitfield is frequently cited as 
sanctioning this lien, upon grounds wholly independent 
of the authority under which the supplies are furnished. 
It will be found on referring to the facts of this case, 
that the balance, respecting which the question arose, 
accrued on account of supplies furnished by the mort
gagees in possession, and which Sayer and Gordon, their 
assignees, paid them on taking the assignment of their 
mortgage. In accounting for the rents and profits, the 
mortgagees would have been entitled to credit for the
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(a) Scott v. Nesbitt, 14 Yes. 441. (6) Ib. 446. (c) Ib. 447>
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supplies they had furnished the estate during their 
possession. Sayers and Gordon, in paying them and 
taking an assignment of their mortgage, had the same 
equity, (a)

It may be concluded then, that against those claiming 
as legatees or devisees under the will of the owner, or 
even as creditors under a charge in that will, this lien 
is admitted in favour of the person whom they permit 
to continue in the possession and management of the 
estate, or to act as consignee of its produce.

It should, however, be observed, that if the proceeds 
of the crops were sufficient to discharge the consignee’s 
advances for English supplies and island contingencies, 
which he had made for that crop, but if he permitted 
any part of those proceeds to be applied to the purposes 
of the devisee, he cannot claim a lien for such part of 
his advances as the proceeds have been thus rendered 
insufficient to pay.

As against the owner of the estate, and those claiming 
.under him, the consignee may acquire this lien by agree
ment.

Thus, it has been decided, that an agreement to ship 
rum to a mercantile house in the United States, in pay
ment of the lumber and other supplies sent by that 
house for the use of the estate, gave the latter a lien on 
the proceeds of the whole crop of the estate. (5)

This lien might arise from the course of dealing be
tween the owner and the consignee, as where the latter 
had shipped the European supplies, and had paid the 
bills for island contingencies, upon the faith of having 
the produce shipped to him in order that he might re
imburse himself. Thus, if it had been the practice of 
the former to send his produce to the latter, and acqui
esce in the application of its proceeds to the discharge 
of the advances made by him in sending out the sup-

(а) Sayers v. Whitfield, 1 Knapp’s Rep. 133.
(б) Simond v. Hibbert, 1 Russell and Mylne, 719.
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plies, or iu paying bills drawn for the island contin
gencies, the consignee would have a right to compel the 
delivery of the crops, until by their proceeds his demand 
was discharged.

The lien which may in this case be admitted against 
the owner of the estate, will not prevail against any 
specific incumbrancer on that property. Thus, if his 
estate be subject to a mortgage, and the mortgagee per
mits him to have the possession of the estate, and the 
receipt of its rents and profits, he leaves him with the 
means or presumed means of defraying the expences 
of the estate. The consignee has notice of this incum
brance, and therefore makes his advances to the mort
gagor at the peril of his being dispossessed.

But if it could be inferred from the conduct of the 
mortgagee, that he recognized the person in possession 
of the estate as his agent, no less than the agent of the 
mortgagor, and that he induced the latter to defray the 
contingencies, in the expectation that the produce, which 
was wholly consigned to the mortgagee, should be ap
plied in discharging them, such person would have a 
lien on the proceeds of the estate, (a)

No lien can exist for supplies furnished to a person 
who has tortiously acquired the possession of the estate. 
S. had been appointed manager of an estate in Jamaica, 
by an order of the Court of Chancery in England, under 
which he took and held possession until he was dispos
sessed by the defendant R. P. V. J. A. was afterwards 
appointed receiver of the estate by the Court of Chancery 
in Jamaica, but the defendant, R. P. V., also withheld 
the possession from him. During the possession of the 
defendant, M. had furnished cattle, jobbing labourers, 
and medical attendance on the estate. On the defend
ant, R. P. V., being removed from the estate by another 
order, M., by petition, applied for payment of his demand

(a) Scott v. Smith, Appeal from Jamaica, May 13th, 1829.
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out of the rents. The chancellor, by an order of the 
21st of May, 1818, directed a reference to a master to 
ascertain and report what was the nature and amount of 
the petitioner’s claims and demands against the planta
tion, and to take an account of what was due and owing 
to the petitioner on account thereof, and that he should 
also ascertain and report whether the said claims and 
demands affected the said plantation, or the defendant 
in the cause, R. P. V. personally.

From this order the plaintiffs in the cause appealed, 
and on the 22nd of June, 1820, it was reversed, (a)

No decision has established that a trustee under a 
will, or a consignee appointed by him, can maintain his 
lien against a creditor claiming under a mortgage or 
other incumbrance which affected the property in the 
testator’s life-time. The testator himself, whilst he was 
in possession of the property, had not the power of 
giving to a consignee, nor had the latter the power of 
acquiring, a lien which should prejudice the prior de
mand of the creditor. It would not seem reasonable 
that the persons claiming under the testator should 
possess this power, or that a third person should ac
quire this lien from his act. The incumbrancer cannot 
be said to concur in the possession of the trustee, and 
tacitly to give him authority to consign, because he does 
not himself take possession of the estate, although he 
knows that there must be a consignee, and that there 
must be supplies furnished and contingencies paid, in 
order to carry on the cultivation of the estate, yet he 
leaves the trustee in possession of it, and consequently 
in the receipt of the crops by which this expenditure may 
be defrayed. If the priority of the incumbrancer could 
be affected by such a lien, it must become the interest of 
the incumbrancer in every case, to enter into possession 
of the estate in order to protect himself.

(a) Marshall tr* M'lntvre* Appeal from Jamaica,
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The preceding observations are applied to the claim 
to a lien on estates in those colonies where there is no 
express provision conferring a lien for supplies, or other 
necessaries furnished for the use of a plantation. But 
there is the strongest reason for concluding that in those 
colonies where a lien is given by express legislative 
enactment to a certain limited extent, and in respect of 
certain necessaries, no lien exists to any greater extent, 
or for any other necessaries than such enactment autho
rises, unless by force of some contract express or im
plied.

A lien of limited extent exists in the colonies of An
tigua, St. Kitts, Nevis, Virgin Islands, and Montserrat, 
by virtue of an express legislative enactment.

By the Leeward Island Melioration Act, all debts 
contracted by the proprietor or possessor of any land, 
cultivated and carried on as a sugar, coffee, or cotton 
plantation, or by any proprietor or possessor of slaves 
not less than twenty in number, generally employed as 
a task gang, or by the lawful attorney or agent of such 
proprietor or possessor, for any species of provisions 
and clothing directed by law to be provided for slaves, 
shall be deemed specific or prior liens or incumbrances 
upon all and every slave and slaves belonging to such 
plantation or task gang, as far as the estate or interest of 
the proprietor or possessor of such slaves extends, to pay 
and satisfy the same; and such debts shall be paid and 
satisfied in preference to any other debt or incumbrances 
whatsoever, except debts due to his Majesty, (a)

But the provisions or clothing for which this lien is 
given must have been sold and delivered within twelve 
calendar months next before the commencement of any 
action or suit for recovering payment of the same, and 
such action or suit be commenced, proceeded upon, 
tried, and determined upon in the manner and form 
thereinafter mentioned, (a)

(a) Leeward Island Act, No. 36, 38 Geo. 3, § 41.
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In order that such action or suit shall operate as a 
prior charge or lien upon the slaves of the defendant 
therein, or his testator or intestate, by virtue of the 
act, it is required that the declaration shall not contain 
any article, consideration, or cause of action whatsoever, 
other than the sale and delivery of such provision or 
clothing; nor shall the jury, upon the trial of such 
action, find or assess any other or greater damages by 
way of interest or otherwise than the amount or value of 
the provisions or clothing actually sold and delivered to 
such defendant, or his testator or intestate,within the said 
term of twelve calendar months next before the com
mencement of such action, (a)

No damages can be assessed in such action, unless a 
particular account of the several quantities of the provi
sions or clothing, and the prices at or for which the same 
were actually sold and delivered, is produced and proved 
in open court; and unless it is also proved that a mem
orandum or acknowledgment in writing of the sale and 
delivery of such provisions or clothing was duly made 
in the manner and form thereinbefore required. No 
other admission, acknowledgment, or confession of the 
defendant, or of any other person on his behalf, can be 
received or admitted as proof of the sale or delivery of 
such provisions or clothing, or any part thereof, (a) 

Whenever any negro provisions or clothing are sold, 
and the person selling the same is desirous that the slaves 
of the person to whom or for whose use such provisions 
or clothing are sold and delivered should be specifically 
bound for the payment of the monies due for the same, 
a memorandum of such sale and delivery shall upon the 
same day be made and entered in a book to be kept for 
that particular purpose, and such memorandum must be 
signed by the person to whom and for whose use such 
provisions or clothing have been so sold and delivered,

(a) Leeward Island Act, No. 36, 38 Geo. 3, § 45.
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or by his lawful attorney, or known agent, or white ser
vant. (a) If the person to whom or for whose use such 
provisions or clothing have been so sold and delivered, or 
his attorney, or known agent or servant, shall sell, give 
away, or exchange the said provisions or clothing, or any 
part thereof, the person so offending forfeits for every 
such offence the sum of five hundred pounds, and in 
default of payment he is subjected to one year’s impri
sonment. (a)

In Grenada the lien is much more extensive. By an 
act of that island, all stores or other supplies from Eu
rope or elsewhere, reasonable in amount, and necessary 
for the cultivation and manufacture of the produce of 
the plantation, and the maintenance of the slaves and 
cattle employed thereon, which are afforded to or for 
the use or benefit of any plantation, and which shall 
have been afforded or supplied within eighteen months 
previous to any sale, conveyance, disposal, or change of 
property, or of possession, in such plantation, shall, in all 
cases of sale, disposal, or change in such estates, be 
deemed and taken to be a debt due from and charged 
upon the new owner, proprietor, or possessor of the said 
estate or plantation, in the same manner as if he had 
contracted the said debt, excepting, nevertheless, his 
person being liable to be attached or taken in execution 
for the same ; but that such debt, or the amount there
of, shall and may by force and virtue of the act be re
covered against such person, in order that execution for 
the satisfaction thereof may be awarded and levied upon 
the crops or produce of the said plantation or premises. 
All trusts created on any such plantation shall be deemed 
and taken to be a disposal or change of property within 
the meaning of the act, in case the person in whom 
such trust is vested shall have the legal estate of the said 
plantation vested in him, and shall enter thereon, be it 
for term of years, or otherwise.

(a) Leeward Island Act, No. 36, 38 Geo. 3, § 42.
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All attornies, or authorised agents, practitioners in 
medicine, managers, overseers, book-keepers, trades
men, and persons hiring slaves or task gangs, who shall 
have afforded their labour, (the labour of their slaves,) 
time, and attendance, in, upon, or in regard to the affairs 
and business of such plantation, shall have and be en
titled to all and every the remedies for recovery of the, 
payment of their respective salaries, fees, allowances, 
and hire, and for materials found for the use and bene
fit of such plantation, as are provided for the recovery 
of the amount of all necessary supplies and stores afforded 
for the use and benefit of such plantation, within eighteen 
months previous to any sale, conveyance, disposal, or 
change of property in such plantation. But no person is 
allowed to have, use, or take the remedies provided by 
the preceding clause of the act for their relief, unless 
he shall, at least one calendar month previous to his 
bringing any action or suit under the act, cause to be 
delivered to the new possessor or his attorney, or the ma
nager or chief overseer residing on the estate or plant
ation, whose property or possession thereof shall be 
charged as aforesaid, an account in writing, signed by 
himself, of the whole particulars of his debts, due and 
owing to him from the previous owner or proprietor, 
and the plaintiff is not permitted to go out of or beyond 
the said account at the trial of such action.

In the event of the death of the owner or proprietor 
of any plantation, or change of property, all stores or 
supplies necessary for the cultivation and manufacture 
of the produce of such estate or plantation, and the main
tenance of the slaves and cattle thereon, which have 
been afforded or supplied within eighteen months pre
vious to the death of the owner or proprietor thereof, or 
change of property* are to be deemed and taken to be 
a debt due and charged upon such estate or plantation 
as a lien thereon, and be paid in preference to any 
other lien or incumbrance of whatsoever nature, or any
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debt of record, specialty, or any other debt whatsoever. 
Such debt, so charged as aforesaid upon such plantation, 
or the amount thereof, may by force and virtue of the 
act be recovered against such person as may enter into 
possession of such plantation, howsoever such possession 
may be obtained, in order that execution for the satis
faction thereof may be awarded and levied upon the 
crops or produce of the said plantation or premises.

All sums of money, due to any person who has af
forded his labour, time, and attendance in, upon, or in 
regard to the affairs and business of such plantation in 
the character of attorney, practitioner in medicine, 
manager, overseer, book-keeper, tradesman, and per
son hiring slaves or task gangs, within eighteen months 
previous to the decease of the owner or proprietor of 
such estate or plantation, or change of property, are to 
be deemed and taken to be a debt due and charged 
upon such plantation, as a lien thereon, and be paid 
in preference to any lien or incumbrance of whatsoever 
nature, or any debt of record, specialty, or any other 
debt whatsoever; and such attorney, &c., shall be en
titled to all such remedies as are provided by the pre
ceding clause of the act, for the amount of all necessary 
stores or supplies afforded for the use and benefit of such 
estate or plantation, within eighteen months previous to 
the decease of the owner or proprietor of such plant
ation, or change of property.

The act requires every person suing under the act, 
to declare therein in an action of debt, as the case 
may be, for necessary stores or supplies afforded, or work 
and labour done, or salary or hire due, or materials 
found and provided, or attendance given and medicines 
found and provided, as the several respective cases shall 
or may be, for the use and benefit of such plantation, 
setting forth the name thereof, late the property or in 
the possession of (whomsoever it may have been), which 
had accrued within eighteen months next before the de
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fendant in such action had become the proprietor, or 
had entered into the possession of such estate or plant
ation, or within eighteen months before the decease of 
the late owner or proprietor, as the case may be. 
Upon due proof of the said debt in any of the courts of 
record in the island having cognizance of personal 
actions, he is entitled to recover the same, and have 
judgment thereon, and execution against the crops and 
produce of the said plantation, in manner therein
before mentioned, and is also entitled to the same re
medies for enforcing and satisfying any judgment as 
are usual in cases of recovery in any action of debt, ex
cepting only that the person of such defendant is not 
liable to be attached or taken in execution, in conse
quence of such verdict and judgment, or any execution 
to be awarded thereon, (a)

In Tobago there is a similar law, but the period pre
ceding the sale, disposal, or change of property within 
which the supplies, See., were furnished, is limited to 
twelve months, and in the enumeration of the persons 
to whom this lien is given there is no mention of persons 
having slaves or task gangs. (b)

This act was subsequently amended, and it was enacted 
that all stores from Europe, supplies furnished in the 
colony to any estate therein, and salaries of every de
scription, which might become due from any estate in 
the island, should be a preferable lien against such pro
perty to any mortgage, debt of record, or incumbrance 
whatsoever, provided the person furnishing such colonial 
supplies, stores from Europe, or having any claim for 
salary, should, within six months after the expiration of 
twelve months as aforesaid, bring his or her action at 
law for the recovery thereof, in such manner and form, 
and with such restrictions, as are prescribed by the 
second clause of the said recited act, and shall then be

(a) Grenada Laws, Oct. 31st, 1812, No. 122.
(b) Tobago Act, 52 Geo. 3, passed Nov. 21st, 1811.
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entitled to all the advantages granted by the said act to 
such creditors, as in the event of a sale, or change of 
possession of such property, (a)

In Trinidad the lien for supplies, which was supposed 
to be founded on L. 28, tit. 15, P. 5, was carried to an 
extent extremely prejudicial to creditors. (b) This 
abuse was corrected by an order in council of the 8th of 
June, 1816, which, after stating the expediency of limit
ing the privileges allowed by the 28th law, 13th title 
of the 5th Partida, to creditors of refaction and supply, 
and of preventing the frauds and prejudices which may 
arise to mortgagees and others from the indefinite pe
riod in which the said privileges are claimed, ordered 
and declared, “that no person should thereafter be deemed 
entitled to such privilege in respect of any article or 
subject of refaction and supply known and described by 
the said law, except the same shall have been advanced 
and furnished within two years next preceding the day 
of judicial demand.” (c)

By a subsequent order in council, it is ordered, that 
from and after the publication in the said island of that 
order, all privilege of preference in favour of any article 
of supply which shall be furnished subsequent to the 
date of the said publication, and all privilege and pre
ference that has hitherto been accorded by virtue of the 
Spanish law, or of any custom prevailing in the said 
island, in the nature of lien and tacit mortgage, whether 
as arising from the nature of the debts themselves, or 
the character of the parties claiming the same (except as 
thereinafter excepted) shall as matter of right and pri
vilege cease and determine. It then provides, that 
nothing therein contained shall affect, or be construed to 
affect, the preference and tacit mortgage accorded by 
the Spanish law to all debts due, and to become due, to

£(a) Tobago Act, 3 Geo. 4, July 22nd, 1822.
(b) Foulk v. Whitmore, Oct. 1809, decided by the late Judge Smith.
(c) Order in Council, June 8th, 1816.
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his Majesty, his heirs and successors, of whatsoever na
ture the same may be; nor the preference and tacit 
mortgage of all debts due and payable to the illustrious 
cabildo of the town of Port-of-Spain, in the said island ; 
and the preference and tacit mortgage accorded to 
widows for their dotal property, and to minors for their 
property, provided that the acts or instruments by which 
the same have been conveyed or secured shall be duly 
registered. It provides also, that nothing therein con
tained shall be construed to affect any claims of pre
ference for such debts of supply and refaction as had 
arisen under and by virtue of the existing laws and 
regulations within two years next preceding the pub
lication of that order ; and that might have been or that 
might be judicially demanded at or before the expiration 
of the two years, nor affect any such claims as were 
then depending therein. Provided always, that the 
court before whom any claim of privilege or prefer
ence, either in favour of any debt or of any person, 
should thereafter be prayed (save those claimsthereinbe- 
fore specially excepted) should have full power to con
sider and decide the same according to the principles 
of equity and good conscience, (a)

But the court before whom any action or process 
is brought against the owner of any slaves, upon the 
application of the proprietor of the slaves or estates, or 
of the official defender of slaves, may make order for the 
subsistence, clothing, and medical attendance of the slaves 
of the said proprietor, and for the payment of the salaries 
of the managers and overseers. All such charges so 
ordered, and which have been incurred between the 
commencement of the actions and the sale of the said 
slaves or estates, and which shall have been approved by 
the court as reasonable, customary, and moderate, shall 
be a lien and incumbrance upon them respectively, and

(a) Order in Council, August 5th, 1822.
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be paid and satisfied out of the proceeds in preference 
to all incumbrances whatever, (a)

In British Guiana there is a lien for the supplies fur
nished the estate, for the salaries of persons employed, 
doctors’ attendance on the slaves, which is preferent 
over the first mortgage. But in Demerara it exists only 
in respect of the supplies for the year preceding the 
taking of the estate in execution. If an action has 
been (commenced within twelve months after the demand 
was contracted, those of preceding years will also form a 
preferent lien.

This lien became the subject of a judicial decision in 
an appeal from Berbice, in the case of Campbell and 
Bowden v. the Heirs of M‘Kenzie. M‘Kenzie, by his 
will, after giving several legacies, devised his estate to 
his brother, and appointed him and certain other persons 
executors. It appeared that at his death he was largely 
indebted, and nearly insolvent. He had not paid the 
whole of the purchase-money of the estate, and had 
therefore acquired no transport of it, and there was not a 
sufficient number of negroes to cultivate it. The execu
tors gave the creditors bills drawn on a house in London, 
the agents for the estate, but they declined to honour 
these bills. F. M., the brother, executor, and devisee, 
applied to Campbell, Bowden and Co. to advance the 
remainder of the purchase-money, to pay these bills, to 
furnish the money required for the purchase of the ad
ditional negroes, and other necessaries for the estate, 
upon the security of a mortgage on the plantation, which 
he engaged to give them. They complied with his ap
plication. The remainder of the purchase-money being 
thus paid, he received a transport of the plantation, and 
he granted a mortgage to them to secure the amount 
which they had thus advanced. The mortgage was duly 
advertised, and no opposition being made, it was duly 
passed.

(a) Order in Council, August 5th, 1822.
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When the plantation had thus been extricated from 
its difficulties, increased in value, and making some re
turn, the legatees urged their claims to be paid. C., B. 
and Co. proceeded against the plantation to enforce their 
security and obtain payment of their demand. The 
sale of the plantation which had taken place under the 
authority of the court was followed by the judgment of 
pres et concurrence on the proceeds, when the court, by 
its sentence, ranked the legatees thereon before C., B. 
and Co., the mortgagees.

There was an appeal by them against this sentence. 
It was insisted that the money of the appellants alone 
paid off what was due for the purchase-money and other 
charges upon the estate, and enabled F. M. to obtain a 
regular transfer and conveyance of the estate ; and as, 
by the law of Berbice, the vendor had a legal lien or 
mortgage upon the estate for the purchase-money, the 
appellants had also a clear right to stand in his situation 
by the law of that colony. It was further insisted that 
the appellants had paid the debts due from the testator, 
which were a charge upon the estate at the time of his 
death, preferent to any legacies bequeathed by him, and 
unless the appellants had made these payments for the 
residue of the purchase-money, and the debts, the estate 
must have been abandoned by F. M., the heir and resi
duary legatee, and sold to satisfy these claims, as far as 
it would have extended; the appellants were therefore 
entitled, by the law of the colony, to a preferent claim 
in respect thereof. It was further urged, that the ap
pellants had also actually advanced and paid the amount 
of £2576. 11s. Ad. for the purchase of slaves, without 
whom the estate could not have been properly cultivated, 
and which advances are always preferent by the law of 
the colony, as a matter of necessity.

The sentence was reversed, and Campbell, Bowden 
and Co. were ranked preferably to the legatees, (a) .

(a) Campbell, Bowden and Co. v. Mackenzie and others, P. C., July 20th, 
1823.



TACIT HYPOTHECS. 369

In St. Lucia, merchants who supply provisions and 
clothing for slaves, and the hospital expences of estates ; 
managers and overseers for their salaries, and archi
tects, contractors, masons, and other tradesmen em
ployed in building on, or making repairs for estates; 
and creditors making advances in payment of such debts, 
have a lien or privilege on estates for such claims.

But claims for the supply of provisions and clothing 
for slaves, and for the hospital expences of estates, retain 
their lien for the year last preceding the forced sale of 
the estate, and the current year when such supplies 
have been furnished, under or by virtue of a judgment 
of the court, only and when such judgment has been 
docketed within two months from the date thereof, pro
vided the amount of the supplies and expences is set 
forth in the judgment.

The salaries of managers and overseers retain their 
lien for one year, provided such salaries have been 
settled by an order of the court.

This lien and privilege for supplies and salaries on 
the estate will not prejudice any lien or privilege ex
isting for supplies delivered, or salaries settled, under 
the order of a court on the crop of that year.

Architects, contractors, masons, and other tradesmen, 
retain their lien by means of the usual registry of a 
docket of the judgment, permitting such work to be 
made, and specifying the estimated amount thereof. 
This docket is required to be registered.

In no case is any lien or privilege established for any 
other works than such as are necessary for the due cul
tivation of the estate, nor can such lien, in any case, 
extend beyond the increased value given to estates by 
such works, which increased value is to be settled by 
appraisers when the works are completed.

Persons making advances for any of these pur
poses retain their lien by the registry of any bond or 
other authentic instrument, proving that the advances

VOL. HI. B B
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were made for that purpose. The fact of the advances 
having been applied in that manner, is to be proved by 
the actual receipts of the merchants supplying the goods 
or of the persons paid off. (a)

In Louisiana, there is a privileged lien on immove- 
ablesand slaves in favour of architects, undertakers, brick
layers and other workmen employed in constructing, 
rebuilding, or repairing houses or buildings, or making 
other works on such houses, buildings, or works by them 
constructed, rebuilt, or repaired. It is also given to 
those who have worked by the job, or by employing 
their slaves in the manner directed by the law, or by 
the regulations of the police, in making or repairing the 
levees, bridges, ditches, and roads of a proprietor on the 
land, the levees, bridges, and roads over which have 
been made or repaired. (b)

Architects, &c., and those who have supplied the 
owner with materials for the construction or repair of 
his buildings or other works, those who have contracted 
in the manner provided by the police regulations to make 
or put in repair the levees, bridges, canals, and roads 
of a proprietor, reserve their privileges only in so far as 
they have recorded with the register of mortgages, the 
act containing the bargains they have made, or the 
amount, or the acknowledgment of what is due to them, 
in all cases where the amount of the bargain or agree
ment exceeds the sum of one hundred dollars, (c)

VII. A right in, or lien on immoveable property, 
may be acquired for expenditure incurred by a person 
who has only a limited estate in such property.

If the person burthened with a Jidd-commissum has 
during his possession rebuilt a dwelling house, which 
had been destroyed by tempest or fire, or by any other 
cause which did not imply neglect or default on his

(a) St. Lucia Ordinance, 10 Geo. 4, cl. 6, July 23rd, 1829-
(b) Louis. Code, art. 3216. (c) Art. 3239-
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part, he was entitled to retain the property until he had 
been indemnified, or to recover the amount he had ex
pended. “ Si pars domus, quae in diem per fidei-com
missum relicta est, arserit ante diem fid ei-commissi 
cedentem, et earn haeres sua impensa refecerit, dedu- 
cendam esse impensam ex fidei-commisso, constat: et si 
sine deductione domum tradiderit, posse incerti condici, 
quasi plus debito dederit.” (a) “ Domus haereditarias
exustas, et haeredis nummis exstructas, ex causa fidei- 
commissi post mortem haeredis restituendas, viri boni 
arbitratu sumptuum rationibus deductis, et aedificiorum 
aetatibus examinatis, respondi.” (b) “ Si modo nulla 
culpa ejus incendium contigisset.” (c)

“ Quod si nulla retentione facta domum tradidisset, 
incerti condictio ei competet, quasi plus debito sol
vent.” (d)

This privilege may be claimed for those expences 
which he has incurred in preserving or permanently 
improving the property.

It is admitted by the law of Holland, (e) and Spain, (f) 
and is extended by the law of Spain to the person in 
possession of a majorat. (g) It was admitted also by the 
law of France. (k)

The person who has the usufruct of a property, and 
he who holds it burthened with a fidei-commissum, are, 
under these systems of jurisprudence, placed on the 
same footing with respect to those repairs or works for 
which they have a right either to retain the property

(а) Dig. lib. 12, tit. 6,1. 40, § 1.
(б) lb. lib. 30, tit. 1,1. 58. (c) lb. 1. 59. (d) lb. 1. 60.
(e) Voet, lib. 36, tit. 1, n. 61. Placit. Ord. Holl. July 28th, 1674. Vol. 3,

Placit. Holl. p. 1070. Placit. Ord. Holl. Aug. 13th, 1658. 2 Placit. Holl.
p. 2513. Resp. Jur. Holl. part 5, cons. 227- Neostad, Cur. Sup. Holl. 
decis. 27. Mattheac. de Leg. et Fidei-com. b. 4, c. 5, n. 9.

(/) Garcias, de Expens, et Melior. c. 7-
(</) Garcias, ib. Gomez, 1. 40, n. 72. Greg. Lopez, in 1. 4, tit. 15, part 2.
(h) Merlin, Rep. tit. Substit. Fidei-com. Sect. 12. $ 2, IV. Pothier, Tr. 

du Douaire, n. 247.
B B 2
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until reimbursed, or to resort to the owner of the estate, 
or the next substitute.

The repairs, &c., for which this right exists, must be 
those which are extraordinary, and not those common 
and ordinary, and for which, as they are considered 
incident to the use and enjoyment of the property, the 
person in possession is compensated by the fruits or 
crops which he receives, (a)

But neither the person charged with the fidei-com
missum, nor the usufructuary, has any claim for mere 
improvements. (b)

The Code Civil does not admit of substitution, but in 
defining the rights of the usufructuary it declares that 
he has not any claim for remuneration in respect of im
provements, although they have increased the value of 
the property, (c)

The law of England adopts the preceding distinction. 
Thus, a person was devisee for life of a testator’s real 
estates; at the time of the testator’s death he was en
gaged in building a new mansion house, which was then 
nearly finished, and the devisee had, it appeared, pro
ceeded to complete it, and she had afterwards expended 
a considerable sum in repairing it, in consequence of its 
being damaged by the dry rot. She claimed to be entitled 
to compensation out of the general residuary estate, in 
respect of the sums thus laid out on the mansion house. 
In support of this claim, the case of Graves v. Graves, 
at the Rolls in March, 1822, was cited, in which an 
inquiry was directed as to sums expended by a widow, 
tenant for life, in effecting substantial repairs on the 
mansion house. The registrar’s books had been searched 
to ascertain what had been done on the master’s re-

Co) Dig. lib. 7, tit. 1,1. 7, § 2. A. Wesel, de Connub. Bon. Soc. Tr. 2, 
c. 2, n. 168, et seq. Merlin, Rep. tit. Substit. Sect. 12, § 2. Voet, lib. 7, 
tit. 1, n. 36, and lib. 36, tit. 1, n. 61.

(6) lb. (c) Art. 599-



port in that case; but no further entry appeared be
yond the order which directed the reference to the 
master to make the inquiry as to the sums expended. 
But it was stated by one of the counsel in that case, that 
the inquiry had been directed to ascertain the amount, 
in order that the widow might obtain a security by way 
of mortgage of the estates. The Vice Chancellor re
ferred it to the Master to inquire whether it was for the 
benefit of all parties interested in the testator’s estate 
that the mansion house should have been finished, and 
if so, then to inquire what had been properly expended 
by the widow in that respect, (a)

But His Honor refused to make any order with re
spect to the expences occasioned by the dry rot, con
sidering that it was an expence to which a tenant for 
life, choosing to occupy a mansion house, must submit. 
And His Honor also observed, that upon the principle of 
this order he must have directed the inquiry, even if 
there had been no personal estate applicable to satisfy 
the expence ; and must have directed the expence to be 
a charge on the real estate, (a)

In Scotland, the heir in possession under a strict 
entail cannot burden the secondary heirs with the ex
pence of improvement. (6) But in order to encourage 
improvement, by enclosing, planting, draining, &c., it 
was provided by the legislature, that any heir of entail 
who shall lay out money in improvements, shall be a 
creditor to the succeeding and subsequent heirs of entail 
for three-fourths of the money expended, to the extent 
of four years free-rent of the entailed estate, after de
ducting liferents, and public burthens, and interest of
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(a) Hibbert v. Cooke, 1 Sim. and Stu. 554.
(b) Dillon, Jan. 14th, 1780, Diet. 15,432. 2 Hailes, 841, 827. Webster,

Dec. 8th,. 1791, Diet. 15,439. Bell’s Cases, 207. Taylor, 1791. Bell’s 
Cases, 214, Frazer, June 7th, 1825, 4 S. and D. 73. See also same case, 
Jan. 29th, 1830, 8 S. and D. 409.
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debts, provided, 1st, he gives notice in writing to the 
heir of entail, next after his own issue, three months 
before commencing his improvement, of the kind of 
improvement intended ; and 2ndly, lodge a copy with 
the sheriff-clerk; and 3rdly, annually, within four 
months after Martinmas, lodge with the sheriff-clerk an 
account signed by him, with the vouchers of the money 
expended that year. The forms prescribed must be 
very punctually observed, (a)

The heir of entail succeeding may free himself from 
the demand by assigning one-third of the free rent of 
the estate, to be drawn by the executors of the heir 
who has expended the money, until he is indemnified; 
and any balance that may remain will become a debt 
against the next succeeding heir, preferable upon the 
rents; and if the next succeeding heir die before 
the expenditure shall be reimbursed, like proceedings 
may be taken against his successor; and so on, till the 
money shall be repaid, (b)

The heir of entail who lays out money in building or 
repairing the mansion house may be a creditor on the 
next succeeding and subsequent heir of entail for three- 
fourths of the money, if he follow out proceedings 
similar to those relative to the improvements; and if 
there are more estates than one, the right to build a 
mansion house is not barred by the existence of a man
sion house already on another estate; the rent of the 
whole being the criterion of the expence, (c)

For the building of gaols, heirs of entail may be cre
ditors of the succeeding heirs (according to the above

(а) 10 Geo. 3, c. 51, § 9 to 26. Finlayson, Dec. 12th, 1821, F. C., 
1 S. and B. 226. Thomson, Dec. 11th, 1824, F. C., 3 S. and D. 385. 
Campbell of Blythswood, May 15th, 1822, F. C., 1 S. and B. 44?. Elliot, 
Jan. 22d, 1793, Diet. 15,624. Torrance, Dec. 1st, 1820, and House of Lords, 
May 26th, 1826, 2 Wilson and Shaw’s App. Cases, 429. Stirling, Dec. 14th, 
1814, F. C.

(б) 10 Geo. 3, c. 51, $ 18. (c) lb. § 27.
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statute) for three-fourths of the money, but limited to 
one year’s rent, (a) For the expence of making roads, 
they may, to the extent of a year’s rent, burthen the 
estate, but so that the estate itself may not be adjudged, 
but only diligence against the rents be competent, (b)

A person may, in respect of his being a joint owner 
or tenant in common of an undivided property, be com
pelled to lay out his money in repairs or other works 
for the protection of his own interest, but which also 
equally benefits his co-tenant. It does not appear that 
the civil law gave him any hypothec on the share of the 
latter. Matthaeus maintains that the texts which have 
been sometimes cited to establish this hypothec rather 
tend to exclude it, and Voet concurs with him. (c) 

Under the law of Holland, this hypothec seems to be 
admitted by usage. Matthaeus does not deny this. He 
only controverts the opinion that it is derived from the 
civil law: “ Quam suam sententiam si usu duntaxat 
fori et consuetudine defenderent, nemo culparet: sed 
quoniam auctoritatem juris Romani obtendunt, minime 
ferendi sunt. Nam quod ad tacitam hypothecam attinet, 
eat lege datur; nulla autem in toto corpore juris lex re- 
peritur quae tacitam hypothecam dederit.” (d)

The law of England recognizes such a lien. It has 
been considered that a tenant in common of soil con
taining mines or aldum works, in the management of 
which there must be expenditure incurred, as between 
the tenants, a court of equity would not give the ac
count between them without making allowances, that 
would not be made in the case of an estate to be managed 
in the ordinary course of husbandry, (e)

(o) 59 Geo. 3, c. 61, § 15, 16, 17. (6) 4 Geo. 4, c. 49, § 25.
(c) Dig. lib. 17, tit. 2, 1. 52, § 10, and lib. 20, tit. 4,1.1, 2, 3. Matth. 

de Auct. lib. 1, c. 19, n. 57. Voet, lib. 20, tit 2, n. 33. Felicius, de Societ. 
c. 31, n. 24, 25. <d) Matth. de Auct. lib. 1, c. 19, art. 57.

(e) Scott v. Nesbitt. 14 Ves. 445.
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So a tenant in common of a West India estate, in 
respect of the different nature, and the expenditure 
belonging to the management of that property, is al
lowed the benefit of that principle of English law that 
would be given in equity to a person having a species 
of landed estate, which, however, could not be repre
sented as mere landed property, (a)

So, if one of two tenants in common pay a fine for 
the renewal of a lease of lands held by them jointly, he 
has a lien on the moiety of the other also, although 
it be under settlement. (b)

By the law of France, on the partition of a succes
sion, or of an estate held in common, the coheirs or 
tenants in common had each a tacit hypothec on the 
share allotted to the other as an indemnity in case of 
eviction, and as a security for the sum assigned as an 
equivalent when there is an inequality in the shares 
allotted, (c) A similar hypothec is given by the Code 
Civil, (d) ‘

The privilege of the coheir, or tenant in common, 
upon the property of each lot, or upon property sold 
under licitation, for equivalent return of lots, or for the 
price of the licitation, is retained by inscription made 
at his instance within sixty days, reckoning from the act 
of partition or the adjudication upon licitation. During 
this time no mortgage can take place upon the thing 
charged with equivalent or adjudged by licitation, to the 
prejudice of the creditor of the equivalent, or of the 
price, (e)

In St. Lucia, a similar hypothec exists. It is retained 
by the registry of the deed or other instrument of par
tition, or by docketing the judgment of final licitation;

(a) Scott v. Nesbitt, 14 Ves. 445.
(b) Hamilton v. Denny, 1 Ball and Bea. 199.
(c) Poth. Tr. de l’Hypoth. c. 1, art. 3.
(e) Art. 2109.

(d) Art. 2103.
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provided such registry or docketing takes place within 
three months next after the date of such instrument or 
judgment, within which period of three months, no 
lien, mortgage, charge, or incumbrance, is allowed to 
be established on any such property, or any portion 
thereof, to the prejudice of the partitioners. (a)

It does not exist under the Louisiana code. (b)
The dominus directus had, by the civil law, a tacit 

hypothec on the dominium utile for those rents and other 
payments which were due to him in respect of his 
dominium directum: “ Etiam superficies in alieno solo 
posita, pignori dari potest; ita tamen, ut prior causa 
sit domini soli, si non solvatur ei solarium.” (c) “ Si
cum in exsolutione vecligalis tam debitor quam creditor 
cessassent, et propterea pronunciatum esset fundum se
cundum legem domini esse, cujus potior causa esset ? Re
sponds, si (ut proponeretur) vectigali non soluto, jure 
suo dominus usus esset, etiam pignoris jus evanuisse.”(rf) 

This hypothec was admitted by the law of Hol
land. (e)

(a) Order in Council. (6) Art. 1432.
(c) Dig. lib. 20, tit. 4,1.15. (rf) lb. tit. 1,1. 31.
(e) Hugo Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 48, n. 12. Matth. 

de Auct. lib. 1, c. 13, n. 10, and c. 19, n. 58. Carpz. Def. For. part 2, 
const. 38, def. 16. Voet, lib. 20, tit. 2, n. 27-



378 CONFLICT OF LAWS.

SECTION V.

JUDICIAL HYPOTHECS.

Under the civil law acquired not by obtaining judgment, but by actually 
taking the property in execution.—In Holland and Spain other creditors 
might entitle themselves to rank concurrently by taking out execution.— 
Under these systems of jurisprudence the judicial hypothec was special.— 
By the law of France it was the fruit of the judgment alone, without exe
cution.—It was general, affecting the whole of the debtor's property.— 
From what period it takes effect.—The judicial hypothec under the Code 
Civil is also general.—Under the former and present law of France, 
a foreign judgment does not confer an hypothec on property situated 
in France.—The lien acquired by judgments in England.—In the colo
nies.—United States.

The other species of hypothec is that which is judicial. 
It was acquired under the civil law, not by virtue of the 
sentence or judgment, but by the taking of the property 
in execution. “ Res ob causam judicati datas ejus 
jussu, cui jus jubendi fuit, pignoris jure teneri, ac dis- 
trahi posse, saepe rescriptum est. Nam in vicem justae 
obligationis succedit ex causa contractus auctoritas ju- 
bentis.

“ Cflm in causa judicati aliqua res pignori capitur, 
per officium ejus, qui ita decrevit, venundari solet, non 
per eum, qui judicatum fieri postulavit. Et si alio 
emptore non existente, vel existente quidem, sed non 
dignum pretium offerente, is, cui judicatus satis non 
fecit, ad licitationem secundum constituta fuerit admis- 
sus, cujuslibet alterius vice ex officio emere debet.” (a)

“ In judicati actione non prius ratio haberi debet 
ejus cui prior reus condemnatus fuerit.” (b)

(а) Cod. lib. 8, tit. 23, 1. 1, 2.
(б) Dig. lib. 42, tit. 1,1. 61.
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“ Pignus judiciale est, quod post rem judicatam, jussu 
judicis, capitur, exequendae sententiae causa, et contu- 
mace existente in solvendo damnato. Idemque operatur 
in constituendo pignore judicis auctoritas, quod in con- 
ventionali contrahentium consensus.” (o)

“ In concursu pignorum judicialium, non qui prior 
sententiam obtinuit, utique potior est; sed is qui prior 
ex judicati causa pignus accepit, quoniam sibi vigilavit.

“ Cum multi creditores rei servandae causa in pos
sessionem mittuntur, per idemque est jus omnium. 
‘C’est ce que dit Hotman, d’apres une foule de textes 
du droit Romain, dans son commentaire sur le titre du 
Digeste, qui Pot. in Pign.’” (b)

The law of Holland (c) and Spain (d) adopts this 
principle of the civil law, and it is considered that this 
hypothec does not exist until the property has been taken 
in execution, (e)

In Holland, notwithstanding execution at the suit of 
one creditor may have already commenced, yet the 
other creditors who had obtained judgments might inter
vene, and they would rank concurrently with him on the 
proceeds of the property taken in execution, (f)

This hypothec, under the civil law and the law of 
Holland and Spain, was special, for it affected only the 
property actually taken in execution. (g)

In France the hypothec was acquired by force of the 
judgment alone, without any execution or caption of the 
property thereunder. The debtor, as in the case of a 
conventional mortgage, remained in the possession of 
the property until he was dispossessed by the actual

(a) Perez, ad Cod. lib. 8, tit. 23, n. 1.
(b) 1 Grenier, Tr. des Hypoth. part 1, c. 2, § 1, n. 192.
(c) Voet, lib. 20, tit. 2, n. 32. Matth. de Auct. lib. 1, c. 20, n. 17.
(d) L. 1, tit. 13, Part. 5.
(e) Peckius, de Jure Sist. c. 40, n. 3, 4. Fab. Cod. lib. tit. 20, def. 5, 

and lib. 8, tit. 8, def. 2.
(/) Groeneweg. ad 1. 10, Dig. lib. 20, tit. 4. Van. Leeuwen, Cens. 

For^ part 1, lib. 4, c. 9, n. 14. Matth. de Auct. lib. 1, c. 20, n. 11, 17. 
Wassenaar, Pract. Jud. c. 22, n. 65, 76. (g) lb.
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seizure of it, and by its being placed in the hands of the 
officer appointed for that purpose, (a)

The hypothec constituted by the judgment was ge
neral. It affected tons le bienspresens et a venir. Obli
gations sous seign privee conferred an hypothec from the 
day on which they were actually acknowledged injudicio, 
or deemed to be acknowledged by the default of the 
debtor. If the latter deny his signature, the creditor 
who has established it, acquired his hypothec from the 
day of the denial. (b)

When the judgment was given in contradictorio, the 
hypothec attached from the day on which it was pro
nounced, but if given by default, only from the day on 
which it was notified to the debtor’s procureur. (c)

The effect of the judgment is suspended by an appeal, 
and consequently, the hypothec is also suspended ; but 
if the judgment be affirmed, the hypothec takes effect 
from the day on which the judgment was originally 
pronounced, and not merely from that on which it was 
affirmed. (d)

And even if the judgment be so far invalidated that 
the amount for which it was originally given is reduced 
on appeal, the judgment for that reduced amount and 
the hypothec takes effect from the day on which it was 
pronounced, and not from that on which the decision of 
the appellate tribunal was given, (e)

The hypothec is constituted although the judgment 
be given for a sum not liquidated, (f)

A judgment given in a foreign country created no 
hypothec on the property of the defendant situated in 
France. (g)

By the Code Civil a judicial hypothec is constituted

(a) Poth. Tr. de PHypoth. c. 1, art. 2. Merlin, Rep. tit. Hypoth. 
Sec. 1, § 6.

(jb) Ord. 1539, art. 95. (c) Ord. 1667, tit. 35, art. 11.
(d) Ord. de Moulin, 10 July, 1566.
(e) Poth. Tr. de l’Hypoth. c. 1, § 1, art. 2. (/) Ibid.
(g) Art. 121, ord. 1629. Grenier, Tr. des Hypoth. tom. 1, part 1, c. 2, § 2.
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by a judgment, either in contradictorio or by default, 
definitive or provisional in favour of him who has ob
tained it. It is acquired by means of acknowledgments 
or verifications made in judido of signatures set to an 
obligatory act sous seign privee.

It is not required that the judgment by default should 
be notified, in order to fix the period from which the 
hypothec is acquired. It may be exercised over the 
actual immoveables of the debtor, and over those which 
he may acquire, subject to the modifications which are 
prescribed relative to inscription.

This hypothec is not acquired by decisions in arbitra
tion, unless there be a judicial sentence for their per
formance.

Judgments given in foreign countries do not confer 
an hypothec, unless they have been declared executory 
by a tribunal in France, except in those cases in which 
a contrary provision is established by treaties, (a)

This hypothec must be inscribed in the register ; and 
for that purpose, the creditor must produce to the con
servator of mortgages an official minute or an authentic 
copy of the judgment.

By the law of England the judgment, as against the 
defendant and his heirs, binds a moiety of all the free
hold lands and tenements of which he or any person 
in trust for him, (6) was seised at or after the time to 
which the judgment relates. Where there is a term 
attendant on the inheritance, a judgment, being a lien 
on the inheritance, affects the term also, (c) But, 
generally speaking, a judgment does not bind leasehold 
property, which is affected only by the writ of execu
tion ; (d) and, as against purchasers only, by the de
livery of it to the sheriff, (e) Copyholds are altogether 
exempt from the effects of a judgment, (f)

(a) Art. 2123. (b) 29 Car. 2, c. 3, § 10. (e) 2 Vern. 525.
(d) Godb. 161. 8 Rep. 171. (e) 29 Car. 2, c. 3, § 16.
(/) 1 Roll Abr. 888.
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As against purchasers, the judgment has not, as 
formerly, relation to the first day of term. The 
29 Car, 2, c. 3, s. 14, 15, enacts “ that the judge or 
officer who shall sign any judgments, shall, at the 
signing of the same, set down the day of the month and 
year of his so doing, upon the paper, book, docket, or 
record which he shall sign; which day of the month 
and year shall be also entered upon the margin of the 
roll of the record, where the said judgment shall be 
entered. And such judgments, as against purchasers, 
bond fide for valuable consideration of lands, tenements, 
or hereditaments to be charged thereby, shall, in consi
deration of law, be judgments only from such time as 
they shall be so signed, and shall not relate to the first 
day of the term whereof they are entered, or the day of 
the return of the original, or filing the bail.”

These provisions are extended, by a subsequent statute, 
to Wales and the counties palatine, (a)

There are analogous provisions introduced for Ireland, 
by an Irish statute. (b)

By another statute, (c) the clerk of the essoins of the 
Court of Common Pleas, and the clerk of the dockets of 
the Court of King’s Bench, are required to make an al
phabetical docket, by the defendants’ names, of all the 
judgments entered in their respective courts of Michael
mas and Hilary terms, before the last day of the en
suing terms; and of the judgments of Easter and 
Trinity terms, before the last day of Michaelmas term, 
under the penalty of one hundred pounds, &c. No 
judgment not docketed according to that act (d) can 
affect any lands or tenements, as to purchasers or mort
gagees, or have any preference against heirs, executors,

(а) 8 Geo. 1, c. 25, § 6.
(б) 7 Wm. 3, c. 12.
(c) 4 & 5 W. & M. c. 20, § 2.
(d) 1 Str. 639. Barnes, 261. 1 Wils. 61. 2 Str. 1209.
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or administrators, in the administration of their an
cestor’s, testator’s, or intestate’s estates, (a)

Analogous provisions form part of the statute law of 
Ireland. (b)

In Middlesex and Yorkshire, judgments must also be 
registered (c) at the register office in order to give them 
effect against purchasers and mortgagees. (d)

Although a judgment is not duly docketed, and there
fore void against a purchaser, yet if the purchaser has 
notice of it, and did not pay the value of the estate, it 
will be presumed that he agreed to pay off the judg
ment, and equity will compel him to pay it. (e)

A purchaser, who at the time of his contract, is seised 
of the legal estate, as a mortgagee, need not search 
for judgments subsequent to the mortgage; for an 
equity of redemption is not extendible. The purchaser, 
by the contract, acquires equal equity with the judg
ment creditor, and having already got the legal estate, 
his title cannot be impeached. It has been considered 
by some gentlemen of eminence, that notice of judg
ments entered up subsequently to the mortgage, will 
not affect the purchaser, but Sir Edward Sugden is of 
opinion, that if he purchase with notice, either express 
or implied, of any judgment, the legal estate will not 
protect him in equity against the judgment creditor.^) 

The judgment is a lien upon the estate in equity, (g) 
and confers a right on the creditor to redeem a prior 
mortgage or other incumbrance. (h) And by the first

(a) 6 T. R. 384. 1 B. & P. 307. 2 Wms. Saund. 7-
(b) 8 Geo. 1, c. 6, § 8. 3 Geo. 2, c. 7, § 3.
(c) 5 Anne, c. 18, § 4. 6 Anne, c 35, § 19. 7 Anne, c. 20, § 18.

8 Geo. 2, c. 6, § 1 & 18. (d) Sec. 3.
(e) Thomas v. Pledwell, 7 Vin. Abr. 54, pi. 5. 2 Eq. Ca. Abr. 684, pi. 7- 

Davis v. The Earl of Strathmore, 16 Ves. 419- 
(/) Lyster v. Dolland, 1 Ves. jun. 431. 3 Bro. C. C. 478. Burdon v. 

Kennedy, 3 Atk. 739. Scott v. Scholey, 8 East, 467. Metcalf v. Scholey, 
2 New. Rep. 461. 1 Sugd. Vend, and Pur. 541.

(ff) Churchill v. Grove, Nels. Cha. Rep. 89. 1 Cha. Ca. 35.
(h) 2 Cha. Rep. 180.



384 CONFLICT OF LAWS.

principles of equity, a purchaser, with notice of any in
cumbrance, is bound by it in the same manner as the 
person was of whom he purchased, (a) And, indeed, it 
has been expressly decided, that a mortgagee, pur
chasing the equity of redemption, is bound by judg
ments of which he has notice, although they were 
entered up subsequently to the mortgage. (5)

Judgments do not bind leasehold estates till writs of 
execution are taken out upon them, and delivered to the 
sheriff.

The statute of 21 Jac. 1, (c) for the better division of 
the estates of bankrupts, enacted, that all creditors by 
judgment, whereof execution was not served and exe
cuted before the bankruptcy, should only come in rate- 
ably with the other creditors ; and this is carried still 
farther by the late act. (d) In general, therefore, it is 
not material that judgments exist against a bankrupt 
where the estate is sold by his assignees. Thus a 
person sold a freehold estate, and the conveyance was 
executed by all the material parties, but no part of the 
money was paid, and the conveyance remained in the 
seller’s hands. In this stage he became a bankrupt, 
and a commission issued against him ; and it appeared 
that judgments were entered up against him previous to 
the bankruptcy. The purchaser required satisfaction to 
be entered up on the judgments. This was resisted, on 
the ground that by the statute of James I. the judg
ment debts were reduced to a level with the simple con
tract debts; for the object of that statute was to put all 
the creditors on an equality, (e) Now, it was clear that 
the seller had an equitable lien on the land for its whole

(a) Anon. 2 Ven. 361, No. 2. Sugd. Vend, and Pur. 542.’
(b) Greswold v. Marsham, 2 Cha. Ca. 170. Crisp v. Heath, 7 Vin. Abr.

52 (E.) pi. 2. Tunstall v. Trappes, 3 Sim. 286. 1 Sugd. ib. 542.
> (c) Cap. 19, § 9.
(d) 6 Geo. 4, c. 16, § 108. But see the 1 Wm. 4, c. 7, § 7.
(e) Sloper v. Fish, 2 Yes and Bea. 145. Newland v.------1 P. Wms. 92-
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value, and that the money would go to the assignees; 
and consequently, if the judgment creditors could exe
cute their judgments against the purchaser, they would 
obtain a preference over the other creditors; for, of 
course, the purchaser was not to pay his money and also 
be liable to the judgment. The case of Orlebar v. 
Fletcher, (a) appeared to be a stronger case against the 
judgment creditors, for there the purchaser had paid 
the greater part of the purchase-money before the bank
ruptcy; and, although in the present case, the con
veyance was executed, yet it was not delivered, and 
therefore might be considered as an escrow; (b) and 
even if it operated to vest the legal estate in the pur
chaser, yet the case was within the spirit and meaning 
of the act of James, because the estate in effect formed 
part of the property to be distributed. Upon these 
grounds the assignees filed a bill against the purchaser 
for a specific performance; but the Master of the 
Rolls thought the title too doubtful to enable him to 
force it on the purchaser.

In a subsequent case, however, (c) where a man agreed 
to sell his estate, and became a bankrupt before the con
veyance was executed, the same learned judge held that 
the assignees of the seller could make a title without 
the concurrence of judgment creditors, whose judgments 
were duly docketed before the bankruptcy, {d)

In Ireland, by a statute passed in that country, if any 
person shall commence or prosecute any action or suit 
either at law or in equity, for the recovery of any debt 
due by single bill or bond, under hand and seal, or by 
judgment, &c., where no suit has been prosecuted for 
the recovery thereof, nor any interest of money hath 
been paid, or other satisfaction made on account thereof,

(a) 1 P. Wms. 737. 2 Sugd. Vend, and Pur. 196, 7.
(b) Derby Canal Comp. v. Wilmot, 9 East, 360. Odell v. Wake,

3 Camp. 394. (c) Sharpe v. Roahde, 2 Rose, 192.
(d) 2 Sugd. Vend, and Pur. p. 196, 197.
VOL. III. C C
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within the space of twenty years before the commence
ment of such suit, the defendant shall be at liberty to 
plead payment in bar of such action, &c. Then the 
statute goes on to say that the bar shall be effectual, un
less the plaintiff hath commenced some action, or shall 
prove that some interest or money hath been paid, or 
other satisfaction made on account thereof within twenty 
years, (a) In the construction of this statute, it has 
been held that a promise by the conusor of a judgment 
to pay the amount thereof, made within twenty years 
next before the issuing thereon, was not of itself suffi
cient to prevent the operation of the statute of limita
tions, the judgment being twenty-five years’ old. (b)

The lien conferred by judgments in the colonies has 
been stated in a preceding volume.

The law of Jamaica has afforded the debtor the means 
of compelling satisfaction to be entered on the judgment 
when it has been discharged.

It has been seen that by the laws of that colony and 
of Grenada, a judgment cannot be enforced if twenty 
years have elapsed since the last payment was made, or 
since a legal demand has been made thereon.

In St. Lucia a judgment of any of the courts there, 
whether such judgment be contested or obtained by de
fault, or preparatory, interlocutory, or final, constitutes 
an hypothec, if it be registered. It may be registered 
on the day immediately after the sitting on which it was 
rendered, if it has been rendered at an ordinary regular 
sitting of the court; but if it have been rendered at an 
extraordinary sitting, then it may be registered imme
diately after the next regular sitting. The judgment 
may be registered whether the action on which it was 
rendered have been entered for the purpose of obtaining 
the payment of any debt, or an acknowledgment only 
of such debt, provided the same be due.

(а) 8 Geo. 1, c. 4, § 2. Maddock v. Bond, Irish T. R. p. 334.
(б) lb. p. 333.
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When any judgment is presented for registry, it shall 
only be requisite to enter the delivery of a docket or ab
stract of such judgment in the book of entries, and to 
enter the same in its proper number in the book of re
gistries for future instruments. The docket or abstract 
contains the names of the parties, the date and nature of 
the judgment, its amount, and the number and page of 
the register of the sittings of the court wherein such 
judgment is recorded ; and the registrar is to certify on 
the copy of the judgment presented for registry that it 
has been duly entered and registered, adding the date 
and number of such entry and registry.

The only judgments which can be admitted for re
gistry, are those passed by the courts of St. Lucia, and 
judgments of other courts rendered executory by a 
judgment from the courts of St. Lucia; which judg
ments of other courts shall be registered at full length, 
together with the docket of the judgment of the court of 
St. Lucia, ordering execution to issue on the same, (a) 

By the Louisiana Code, judgments, whether they be 
rendered on contested cases, or by default, and whether 
they be final or provisional in favour of the person ob
taining them, confer an hypothec, (b)

It takes effect from the day on which the judgment 
is pronounced, if it has been duly recorded. («)

If there be an appeal from the judgment, and it is 
confirmed, the mortgage relates back to the day when 
the judgment was rendered. (d)

When on the appeal, the judgment has only been re
versed in part, the mortgage still exists for that part 
which has not been altered or reversed. (e)

The awards of arbitrators give rise to a mortgage, 
only from the day of their homologation, (f)

An hypothec results from judgments rendered in other

(«) Order in Council, St. Lucia, Jan. 15th, 1829.
(6) Art. 3289. (c) Art. 3290.
(e) Art. 3292. (/) Art. 3293.

C C 2

(d) Art. 3291.
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states of the Union or in foreign countries, only in so far 
as their execution has been ordered by a tribunal of this 
state, in the manner prescribed by the law. (a)

The judicial mortgage may be enforced against all 
the immoveables, and slaves, which the debtor actually 
owns, or may subsequently acquire. (b)

SECTION VI.

THE LAW BY WHICH THE CONSTITUTION OF MORTGAGES 
IS GOVERNED.

The lex loci rei sites determines whether the jus hypothecs express, tacit, or 
judicial is constituted.—The rights, interests, and obligations of the 
mortgagee and mortgagor.—The privilege or preference of creditors on 
immoveable property, or on the proceeds of its sale.—The instrument of 
hypothec.—Distinction between the debt and the hypothec for securing it. 
—A judgment does not confer an hypothec on immoveable property, if it 
be pronounced by any other forum than that of the country in which the 
property is situated.

It has been seen in the preceding volume that the 
creation and modification, as well as the nature and 
extent of the estates and interests acquired in immove
able property, and generally the form and manner of 
its transfer, are governed by the law of the country in 
which that property is situated.

The language in which jurists have expressed, and the 
principles on which they found this opinion, are suffi
ciently comprehensive to warrant the conclusion that 
the constitution or acquisition of the jm hypothecs in im-

(a) Art. 3294. (6) Art. 3296.
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moveable property, and the rights and obligations of the 
mortgagor and mortgagee, are also wholly dependent on 
the lex loci ret sitae.

It must be determined by that law whether the pro
perty may be the subject of, and whether the one 
party is competent to grant, and the other to receive 
the hypothec. A conformity with that law, both in the 
instrument of hypothec, its probate and registration, is 
no less essential in creating the nexus on the property 
than in transferring the dominium of it. There is no 
consideration by which the supremacy of the lex loci rex 
sitae in deciding on the validity of the transfer of the 
dominium is maintained, which does not equally main
tain it in deciding on the validitj7 of the hypothec.

Whether the hypothec be conventional or express, 
tacit or judicial, and whether it be general or special, 
it can affect immoveable property so far only as it is 
sanctioned by the law of the place in which the property 
is situated. “ Constat moribus apud nos pervulgatis 
expressa hypothecae constitutione, qua generali qua 
speciali, non affici res, nisi coram eo judicio, cui bona 
sunt obnoxia, vel alio duntaxat modo, quem lex regionis, 
cui bona inhaerent, indixerit: Quemadmodum in Hol- 
landia ex decreto Ordinum bona generali hypothecae 
obligantur coram quocunque Hollandiae judicio, quam- 
vis haud plenissimo cum effectu.”

“ Consequenter nec tacita seu legalis hypotheca as- 
tringit bona alia, quam quibus lex poterit imperare; 
ea nimirum, quae legislatoris territorio sunt supposita, 
cujus solius loci legis est, tanquam statuti realis, realem 
in rebus effectum producere, cum alterius judicis auc- 
toritas non efficiat hypothecam.” (a)

Matthaeus lays down the same rule : “ In aestimanda 
hypotheca spectanda sunt ejus territorii jura, ubi prae- 
dium situm est. Itaque si in loco domicilii debitoris

(a) Rodenburg, de Jure Conjug. tit. 2, c. 5, p. 91. Groeneweg. ad 1. 14, 
Cod. lib. 4, tit. 10.
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praedia obligari possint citra judicis auctoritatem, praedia 
vero sita sint in ea provincia, ubi oppigneratio judicialis 
desideratur, frustra obtendes locum domicilii, ad exclu- 
dendum secundum creditorem, cui coram judice loci 
prsedium pignori nexum est.” (a)

These jurists are followed by P. Voet (b) and J. 
Voet. (c)

The obligations, whether express or implied, which 
are incurred by the mortgagor or mortgagee in relation 
to the property or its management, or the application of 
its rents and profits, must be those which the lex loci rei 
sites authorizes, or does not prohibit. The obligation 
incurred by the mortgage, as it is a qualification of the 
right which the hypothec confers on him, and the obli
gation incurred by the mortgagor, as it forms part of the 
right of the mortgagee, are necessarily dependent on the 
law of the situs under which the right itself is acquired. 
It depends therefore on that law whether these obligations 
are valid. Upon this principle, the covenants in the 
mortgages of West India property, by which the pro
ceeds are to be shipped to the mortgagee as consignee, 
and by which he is authorized to retain the emoluments 
of an ordinary consignee, are admitted in respect of 
property situated in the colonies, although they would 
be illegal if the property to which they related were 
situated in England,

It has been seen that it is the right of a mortgagee of 
immoveable property in the colonies to compel a sale, 
and not merely a foreclosure. It would seem that as 
the Court of Chancery of England entertains suits at 
the instance of mortgagees of West India property

(a) Matth. de Auct. lib. 1, c. 21, n. 35.
(b) De Statutis, § 9, c. 2, n. 8.
(c) J. Voet, lib. 20, tit. 1, n. 10. Neostad, Cur. Holl. Decis. 28, 29. 

Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 48, n. 28, 47, 48. Groeneweg. 
ad Inst. lib. 4, tit. 6, § 7. Saude, D^cis, Fris. lib. 3, tit. 12, def. 15. Resp.

Holl. p. 2, cons, 123.
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when the debtor is within its jurisdiction, it should give 
to the creditor the decree for a sale to which his mort
gage entitles him. Such it has been said is the prac
tice when the law of the colony is brought under the 
notice of the court, and a sale is prayed, (a) The be
nefit of a sale rather than a foreclosure is part of the 
right or interest which the creditor has acquired by his 
mortgage. It is not, therefore, to be classed inter ordi- 
natoria litis, but rather inter decisoria—tangit merita 
causce. (b) “ Ainsi,” says Boullenois, “si le statut
ordonne et prescrit quelque chose a l’occasion d’heri- 
tages situes dans l’etendue de sa jurisdiction qui tende, 
soit a en conserver la propriete, soit a en depouiller, 
c’est ce statut qu’il faut suivre, encore que l’on plaide 
partout ailleurs ; parce que ce statut regissant l’heritage, 
il est en droit d’en disposer comme bon lui semble, et 
d’en fixer le sort et la destination.

“ II en est, selon moi, de meme, des actions reelles 
sur les heritages, ces droits doivent s’acquerir, se con- 
server, ou se perdre, selon la loi qui regit les heri
tages.” (c)

The only question arising out of the relation of mort
gagor and mortgagee, in which it has been thought by 
jurists there could be a conflict respecting the law to 
which resort should be had, is that respecting the privi
leges or preferences which the hypothec might confer. 
Having treated of the law by which the claim of a cre
ditor to preference or privilege on the moveable pro
perty of his debtor should be determined, they proceed 
to inquire by what law it should be decided if the pri
vilege was claimed on the immoveable property, or on 
the proceeds of its sale. Rodenburg maintains that this 
privilege, although it may be conferred by the lex do
micilii, or lex loci contractus, cannot be admitted unless

(a) Beckford v. Kemble, 1 Sim. and Stu. 15.
(b) P. Voet, de Statutis, § 10, n. 13.
(c) Boullenois, Tr. de la Personality, tit. 2, c. 3, obs. 23, p. 543.
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it be given by the lex loci rei sitce. “ Fac jus tacitae 
seu legalis hypothecae non obtinere idem in loco rei 
sitae, quod obtinet in loco domicilii debitoris, dicendum 
frustra esse creditorem, qui hujusmodi hypothecae ob- 
tentu prioritatem sibi asseruerit; cum aeque atque ex- 
pressim facto hominis, coram uno judicio, hypothecae 
nexu devinciri nequeunt alterius territorii bona, ita nec 
legis ullius potestas est afficere predia extera : quod 
statuta realia territorium non egrediantur, ut supra 
tractatum est. Ita si Hollandus, cui generaliter bona 
debitoris coram quocunque Hollandiae judicio, hypo
thecae data sunt, apud nos cum reliquis creditoribus ex- 
periatur de praelatione, profectura erit ei hypotheca in 
bonis in quacunque Hollandiae parte, extra districtum 
Amstelodamensem, sitis, non autem in bonis suppositis 
territorio nostratium, quibus nulla subsistit hypothecae 
datio, nisi pacta coram judice rei sitae. Contra cum 
apud Hollandos hypotheca generalis extinguatur aliena- 
tione, non juvabitur creditor moribus nostris, quibus 
res ita obligata ad emptores transit cum suo onere. 
Consimiliter si teneat alibi consuetudo, ut in bonis de
bitoris concurrant creditores nulla habita ratione hypo- 
thecarum : quale statutum profert Florentinum Stracha 
de Decoctor. part 4, n. 8, 23. Lucanum Altograd. 
consil. 95, n. 4, ex lege loci rei sitae dirimenda credi- 
torum contentio. ” (a)

Mattheeus arrives at the same conclusion. He resists 
the attempt to invoke the law of the debtor’s domicile 
in deciding on the privileges which his creditor enjoyed 
in respect of property situated in another country. It 
would extend that law to persons not subject to its au
thority. “ Ut autem in praediis debitoris in alia pro- 
vincia sitis exerceam privilegium, non possunt mihi 
tribuere ii, qui in loco domicilii debitoris jura condunt: 
quippe, quorum jurisdictioni ager alterius territorii sub-

(a) Rodenburg, de Jure, tit. 2, c. 5, n. 16.
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jectus non sit. (a) Mobilia duntaxat, quia personam 
comitantur, jurisdictioni eorum subjecta videntur, quo- 
cunque in loco reperiantur. Itaque si mulier nupserit 
in Frisia, ubi dotes sunt, dotiumque privilegia : distra- 
hantur mariti proedia in Gebria, Hollandia, Trajecti, 
ubi ne dotes quidem verse sunt, nedum dotium privilegia: 
non videtur mulier inter hypothecarios habitura privi- 
legium, quod haberet si in Frisia sita proedia distrahe- 
rentur. Valde enim absurdum sit velle hypothecariis 
earn prseferri, quam ne numerant quidem Gebri inter 
hypothecarios. His de causis generalius concludendum, 
sive de viribus hypothecae, sive de privilegio inter hypo
thecarios exercendo loquamur, in prsediis spectandas 
esse leges loci ubi prsedia sita sunt.” (b)

P. Voet adopts the same opinion : “ Quia vero immo- 
bilia reguntur locorum statutis, ubi sita; etiam quoad 
ea, si de sestimanda hypotheca, aut de privilegiis inter 
hypothecarios agatur, non inspiciendus erit locus domi
cilii, vel debitoris, vel creditoris, verum locus statuti, 
ubi jacent.” (c)

J. Voet, after having shown that the privilege in 
respect of moveables is governed by the law of the 
debtor’s domicile, maintains that in immoveables, the 
privilege on the price which has been obtained from 
their sale is determined by the lex loci rei sites. “Quod 
in immobilibus loco certo alligatis, nec arbitrio domini 
situm mutantibus, ferendum, non est; sed potius (cum 
jam ad immobilia nos deduxerit ratiocinium) in immo-

(«) Dig. lib. 2, tit. 1,1. 20.
(6) Matth. de Auct. lib. 1, c. 21, n. 41.

(c) Burgund. ad Consuet. Fland. Tr. 1, n. 6, 7. Campeg. de Dote Septin. 
vol. Tract. Argent, ad Brittan. art. 218, n. 45. Sande, de Feud. Gelr. tr. 1, 
tit. 3, c. 2, n. 4. A. Matth. de Auct. lib. 1, c. 21, n. 35, et seq. n. 41. 

Rodenburg, de Jure Cong. tit. 2, c. 5, n. 16. Dessel, in Not. ad Zoes. Instit. 
de Testam. Ordin. n. 16. P. Voet, sect. 9, c. 2, n. 8. 1 Boullenois, Tr. des 
Statut. Reells et Person, tit. 2, c. 3, obs. 23, p. 550. Cutler v. Davenport, 
1 Pick. 81. Hooker v. Olmstead, 6 Pick. 481. 5 Cra'nch. 298. 12 Whea
ton's Rep. 361. 5 Louisiana Rep. 305. 8 Martin’s Rep. 134.
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bilium pretio inter creditores secundum cujusque privi- 
legium distribuendo servandse erunt leges locorum 
illorum, in quibus immobilia singula existunt, idque 
convenienter regulae in tit. de const. Princip. parte altera 
de Statut. n. 12, tirmatae, ac dictanti, immobilia re- 
genda esse jure loci, in quo sita sunt.” (a)

The instruments prepared in England as mortgages 
of property in some of the colonies, although attended 
with unnecessary expence, are wholly ineffectual for the 
purpose of constituting the hypothec. It matters not 
that the property is situated in British Guiana, Trini
dad, or St. Lucia, and that therefore the nature of the 
mortgage is perfectly different from that of a mortgage 
in England, there are the leases and releases, with recitals 
and covenants wholly inapplicable to the security which 
is intended to be acquired, presenting a striking contrast 
to the short and simple language of an instrument of 
hypothec adopted in those possessions. The only use 
which the courts can make of the English conveyances is 
to collect from them the intention of the parties, and to 
carry that intention into execution in the manner pre
scribed by the law which prevails there, provided the 
parties are duly represented.

The observations made in a former volume on the 
distinction between an instrument effectual to transfer 
the dominium, and that which contains a contract to 
transfer it, may be applied to an instrument of hypothec. 
It may not be sufficient to constitute an hypothec, but 
it may be the foundation of a personal action to compel 
the party to pass it in the manner and form required by 
the lex loci rei sites.

It has been observed that the debt secured by the 
mortgage is the principal and the mortgage only the 
accessory, and that consequently the extinction of the 
former puts an end to the latter. “ Sed et si debitum

(a) Voet, lib. 20, tit. 4, n. 38.
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principale solutione, vel oblatione, consignatione ac de- 
positione pecuniae debitse, vel compensatione, vel volun- 
taria novatione, vel remissione, vel pacto de non petendo, 
vel jurejurando ad delationem aut relationem partis 
praestito, vel sententia judicis, vel confusione dum cre
ditor debitori succedit, aliove simili modo, quo obliga- 
tiones aut ipso jure aut ope exceptions dissolvi solent, 
sublatum sit, pignoris quoque vinculum inutile redditur ; 
cum sublato principali accessorium tollatur.” (a)

The contract may have been made, or the debt for 
which the mortgage is granted may have arisen in one 
country, and the property mortgaged may be situated 
in a different country. Hence, although the mortgage 
security may be in every respect conformable to the law 
of the place in which the mortgaged property is situ
ated, yet the debt may be invalid. Thus it was consi
dered that when a loan of money was contracted in Eng
land', and a mortgage security granted there on pro
perty in the West India Colonies, there could not be re
served the rate of interest allowed in those colonies, if it 
exceeded the rate allowed by the law of England, and 
that it was necessary therefore to pass a statute to enable 
parties to reserve the colonial rate of interest. (b) The 
Supreme Court of the United States treated it as un
doubted, that the mere taking of a foreign security does 
not alter the locality of the contract with regard to the 
legal interest. Taking foreign security does not neces
sarily draw after it the consequence that the contract is 
to be fulfilled where the security is taken. The legal 
fulfilment of a contract of loan on the part of the bor
rower, is repayment of the money, and the security 
given is but the means of securing what he has con
tracted for, which, in the eye of the law, is to pay where

(a) Voet, lib. 20, tit, 6, n. 2. Dig. lib. 20, tit. 6,1. 13, 6. Cod. lib. 8, tit. 
31, lib. 8, tit. 28, 1. 9.

(b) Stapleton v. Conway, 3 Atk. 727. Connor v. Bellamont, 2 Atk. 381.
2 Vern. 395. Dewar v. Span, 3 T. R. 425. 14 Geo. 3, c. 79.
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he borrows; unless another place of payment be ex
pressly designated by the contract, (a)

It was the established law of France, and it is retained 
by the Code Civil, that a judgment pronounced by the 
forum of any other country does not produce an hy
pothec on property in that kingdom.

It may be collected from the opinions of jurists, that 
a judgment in rem cannot constitute an hypothec on 
property situated out of the jurisdiction of the forum 
which has pronounced it.

There can be no doubt that by the civil law the plain
tiff had the choice of bringing his action either before 
the forum of the debtor’s domicile, or before that loci 
rei sites, “ Actor rei forum, sive in rem sive in personam 
sit actio, sequitur. Sed et in locis in quibus res, propter 
quas contenditur, constitutae sunt, jubemus in rem actio
nem adversus possidentem moveri.” (b)

Brunneman gives the following commentary on this 
law, which he considers has two parts, the first contains 
the rule. “ Habet duas partes, in 1 Continetur Regula, 
quod actor forum rei sequatur, i. e. Actor convenire de
bet reum, coram eo judice, qui ratione personae con- 
ventae et causae, loci vel temporis, jus dicendi facultatem 
habet. Quando autem reus pluribus locis conveniri 
potest, electio est actoris, nisi judicum unus sit privilegi- 
atus, ad quem citatus jus revocandi habet. II. Pars legis 
agit de speciali foro rei sitae, quod aliquis in fori rei sitae 
conveniri possit, licet ibi domicilium non habeat, quia hie 
major respectus habetur ad rem, quam ad personam. (c) 
Et hanc sententiam, scilicet actionem actori competere, 
an in loco domicilii, an vero loco rei sitae reum convenire

(a) Van Schaick v. Edwards, 2 Johns. Cas. 355. Hosford v. Nichols, 
1 Paige’s Rep. 220. De Wolf v. Johnson, 10 Wheat’s Rep. 383.

(b) Cod. lib. 3, tit. 19,1. 3.

(c) Gaill, lib. 1, obs. 17, n. 4. Myns. Cent. 1, obs. 22. Christin. 
dec. 19, n. 9.
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velit, nec reum in loco domicilii conventum posse pro- 
vocare ad locum rei sitae, a Dd. communiter hie teneri 
testatur.” (a)

This law, although suited to the authority which Im
perial Rome exercised over the extent of territory sub
jected to her dominions, has not been admitted by those 
states which have adopted the civil law.

A real judgment, or as Burgundus describes it, “quo- 
ties alicui res asseritur, hoc est, ejus esse dicitur vel jure 
creditoris aut alio modo possidenda datur,” (b) can be 
pronounced only by the forum of the country, “ ubi res 
sita est.” Thus Stockman says, “ Usu fori nostri inva- 
luit Donelli sententia, statuens necessario agendum esse 
apud tribunal judicis, ubi res sita est, et possessorem con
ventum in loco ubi habitat, prsescriptione declinatoria uti 
posse, ac postulare ut remittatur ad judicem rei sitae.” (c)

Burgundus has also expressed himself in similar 
terms: “ Quoad reales (actiones) attinet, ut ipsi rei 
plane sunt affixae, ita quoque ab una re ad aliam non 
porriguntur; neque enim virtus ulla judicantium tanta 
reperiri potest, ut aliena bona sententiis suis alligare, aut 
necessitatem aliquam adferre queant. Namque semper 
tentantibus opponitur, extra territorium jus dicenti im- 
pune non paretur.” (d) And in another passage : “Si 
praedia diversis provinciis supposita hypothecae creditor 
acceperit, ac cessante debitore, in alterutro territorio in 
possessionem missus fuerit, non debet ad alterius terri
torii praedia sententia porrigi, in quae judex mittens nul
lum jus habet.” (e)

The Courts of Common Law in England entertain no 
action in rem for immoveable property situated in

(a) Brunneman ad Cod. lib. 3, tit. 19. num. 3.
(b) Burgund. ad Consuet. Fland. Tr. 3. (c) Stockman, Decis. 136.
(d) Burgund. ad Cons. Fland. Tr. 3, n. 12. 2 Boullenois, tit. 2, c. 4,

obs. 25.
(e) Burgund. Tr. 3, n. 12. 2 Boullenois, tit. 2, c. 4, obs. 25. Vattel, 

b. 2, c. 8, § 108. Voet, de judiciis, lib. 5, tit. 1, n. 76.
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another country, (a) And such also is the doctrine of 
the American Courts. (b)

The Court of Chancery of England, it has been al
ready observed, entertains suits which have for their 
object to acquire a title to and obtain possession of pro
perty situated out of that jurisdiction.

The Court professes only “ agere in personambut as 
it compels the defendant to divest himself of the pro
perty, or to subject it to a burthen, it indirectly acts on 
the property. The exercise of this jurisdiction* when it 
is founded on some contract made, or some equity 
arising between persons in England respecting lands in 
the Colonies, or in a foreign country, as in Penn v. Lord 
Baltimore, (c) or in Oranstown v. Johnston, (d) may be 
consistent with the principles laid down by jurists in the 
case of judgments which are both personal and real. (e) 
But the exercise of its jurisdiction in making decrees 
for the foreclosure or sale of mortgaged property in the 
colonies is not so easily understood, (f) It takes place 
notwithstanding the court is unable to carry its decree 
into execution, and the party in whose favour it is made 
is obliged to resort to the forum of the rei sitce for the pur
pose of obtaining its aid, (g) unless it appears that some 
established tribunal, having sufficient authority for the 
purpose, hath already made a decree upon the subject. (h)

(а) Mostyn v. Fabrigas, Cowp. 180. Doulson v. Matthews, 4 T. R. 503.
(б) 4 HaU’s American Journal, 78. Story’s Comm. 467.
(c) 1 Ves. sen. 444.
(d) 3 Ves. 170. 5 Ves. 276, S. C. 1 Eq. Cas. Abr. 133. Arglasse v. 

Muschamp, 1 Vera. 75. Kildare v. Eustace, 1 Vern. 419. Foster v. Vas- 
sall, 3 Atk. 589. Jackson v. Petrie, 10 Ves. 164. White v. Hall, 12 ib. 321. 
Massie v. Watts, 6 Cranch, 148, 158.

(e) Fab. ad Cod. lib. 7, tit. 20, def. 29. Boullenois, ib. p. 636.
(/) Kemble v. Beckford, 1 Sim. and Stu. 7. Story, p. 454.
(g) Roberdeau v. Rous, 1 Atk. 543. Brooks v. Oliver, Ambl. 406. Scott 

v. Nesbitt, 14 Ves. 438. Beckford v. Kemble, 1 Sim. and Stu. 7. Houl- 
ditch v. Marquis of Donegal, 1 Sim. and Stu. 491. Penn v. Lord Balti
more, 1 Ves. 444. Bayley v. Edwards, 3 Swanst. 703.

(A) White v. Hall, 12 Ves. 321. Foster v< Vassall, 3 Atk. 587; 1 Sim. 
and Stu. 494.
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It seems that if a decree has been made by the Court 
of Chancery in England affecting immoveable property 
in the colonies, the court in the colony when resorted 
to for the purpose of executing it, ought to presume 
that it was properly made, unless upon hearing, it could 
be shown by the defendant to be erroneous, (a)

A decree of the Courtof Chancery in England, by which 
the defendant was foreclosed, or the mortgaged pro
perty ordered to be sold, could not, it is conceived, 
Operate as a lien on the property to the prejudice of a 
third party who had acquired a previous lien by an in
strument duly recorded, and had no notice of the decree.

The prescription of the mortgages and judgments 
established by the laws of Jamaica and Grenada, extin
guishes, as will have been observed, not merely the re
medy, but the debt or claim.

When the prescription or limitation bars the remedy, 
it is clear that the only limitation regarded is that which 
exists in loco fori. It is considered as being inter ordina- 
toria litis. (b) But when the debt or right is extin
guished, it is subject to another consideration, and so 
far as the debt is distinguished from the right in the im
moveable property granted for securing it, would be 
governed by the law of the debtor’s domicile, or that of 
the loci contractus. The right in the immoveable pro
perty is clearly subject to the prescription which exists 
lege loci rei sita. (c)

(а) Marryatt v. Hooke, Cockpit, Jan. 19th, 1805.
(б) British Linen Comp. v. Drummond, 10 Bar. and Cres. 903. Decouche 

v. Savatier, 3 Johns. Ch. Rep. 190,218, 219. De la Vega v. Vianna, 1 Bar. 
and Adol. 284. Lincoln v. Battelle, 6 Wend. Rep. 475. Huber v. Steiner, 
2 Bingham, 202, N. S. Story’s Com. 488.

(c) Voet, lib. 44, tit. 3, n. 12. Beckford v. Wade, 17 Ves. 88. Newby 
v. Blakeley, 3 Hen. and Mum. Rep. 57. Brent v. Chapman, 5 Cranch, 358. 
Shelby v. Guy, 11 Wheat. Rep. 361. Lord Dudley v. Ward, Ambler, 113. 
Decouche v. Savatier, 3 Johns. Ch. Rep. 190, 218, 219. Van Reimsdyk 
v. Kame, 1 Gallis’ Rep. 371. LeRoy v. Crowninshield, 2 Mason’s Rep. 
151, and the cases there cited. Lincoln v. Batetlle, 6 Wend. Rep. 475. 
1 Domat, b. 3, § 4, art. 1, p. 464. Ib. art. 10, p. 466. Story’s Com. 489.
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CHAPTER XIII.

ON SERVITUDES.

Another class of rights in immoveable property which 
are to be considered are servitudes. They have been 
described as “ Jura quibus Praedia Praediis serviunt.” (a) 

The owner of one tenement is obliged, in favour of the 
owner of another tenement, to permit certain acts to be 
done by him, or himself refrain from doing certain acts, 
which, if it were not for the servitude, it would be com
petent for him to do. “ Jus in re aliena alteri constitutum, 
quo dominus, quod huic alteri commodum sit, aliquid 
aut pati in suo, aut in suo non facere cogitur.” (b) 
“ Servitutium non ea natura est, ut aliquid faciat quis 
(veluti viridia tollat, aut amaeniorem prospectum prae- 
stet, aut in hoc ut in suo pingat): sed ut aliquid patiatur, 
aut non faciat.” (c)

There must be two properties, the one cujus causd 
servitus constituitur, and the other on which the servitude 
is imposed. The former is called the dominant, the 
latter the servient property. (d)

Servitudes are distinguished as urban or rural. This 
distinction is made, not with reference to the place 
in which the property is situated, but to the nature of

(a) Vinnius, in Inst. lib. 2, tit. 3. Noodt, de Usuf.
(b) Vinnius, ib. (c) Dig. lib. 8, tit. 1,1. 15, § 1.
(d) Vinnius in Inst. lib. 2, tit. 3. Van Eck, lib. 8, tit. 1.
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the property, or to the purpose or use for which they are 
enjoyed. Those constituted in favour of houses or 
buildings, whether they be within the city or in the 
country, are called urban, whilst those instituted for a 
farm, field, or garden, are called rural servitudes, (a)

The servitude takes its denomination of urban or 
rural from its dominant, and not the servient pro
perty. (6)

It is proposed to give a summary of the principal 
urban and rural servitudes known to the laws of Rome, 
Holland, and Scotland, and of those which most fre
quently occur in the jurisprudence of France, England, 
and the United States, and to state in what manner, and 
by whom they may be constituted, and how they are 
lost or extinguished.

SECTION I.

URBAN SERVITUDES.

Under the civil law and the laws of Holland and Spain.—The jus tigni im- 
mittendi—projiciendi—protegendi—oneris ferendi—altius tollendi—altius 
non tollendi—servitus luminum—ne luminibus officiatur—ne prospectui of - 
ficiatur—jus stillicidii—fluminis recipiendi, Sfc.—In Scotland, the servitudes 
of support.—Houses with different stories belonging to different proprie
tors.—Regulations of the Code Civil.—Stillicidium.—Servitudes of light 
and prospect.—Servitudes in France.—In England.—Ancient windows, 
party walls, and common entrance under these systems of jurisprudence. 
—Lower Canada.—United States.—Louisiana.

The urban servitudes of the civil law have been 
classed with reference to their objects. Some exist ad 
cedes incinas dilatandas, such are the servitudes “ tigni

(a) Dig. lib. 50, tit. 16,1. 198.
(b) Vinnius, in Inst. lib. 2, tit. 3, § 1.

D DVOL. III.
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immittendi, projiciendi, protegendi, oneris ferendi 
others regarded “ interiorem coramoditatem,” as those 
“ altius non tollendi, ne luminibus, ne prospectui offi- 
ciatur the object of the others was “ ad sedes exoneran- 
das,” as those “ cloacae immittendae, fumi immittendi, 
fluminis et stillicidii avertendi in aream alienam.” (a)

The servitude tigni immittendi is the right of inserting 
a beam or timber from the wall of one house in that of 
the neighbouring house, in order that it may rest on 
the latter, and that the wall of the latter may bear this 
weight. (b)

The jus projiciendi is that by which a part of a building 
is projected towards the adjoining house, without resting 
on the latter, but is extended merely over the ground. (c)

The jus protegendi is that by which a part of the roof 
or tiling of one house is made to extend over the ad
joining house, (c)

The servitude oneris ferendi, is that by which the wall 
or pillar of one house is bound to sustain the weight of 
the buildings of the neighbour. The owner of the 
servient building is bound to repair and keep it suffi
ciently strong for the weight it has to bear. This obli
gation results from the terms in which the servitude is 
constituted : “ Eum debere columnam restituere, quae 
onus vicinarum aedium ferebat, cujus essent aedes, quae 
servirent: non eum, qui imponere vellet, nam cum in 
lege aedium ita scriptum esset, Paries oneri ferundo, uti 
nunc est, ita sit, satis aperte significari, in perpetuum pa- 
rietem esse debere.” (d)

Thejws altius tollendi was that by which the owner 
might raise his erection to a greater height than was 
enjoined by usage or municipal regulation. It has been 
considered, that it ought not to be classed as a servitude,

{a) Vinnius, in Instit. lib. 2, tit. 3, n. 3.
(J?) Dig. lib. 8, tit. 2, 1. 36, and tit. 5,1. 14.
(<?) Dig. lib. 50, tit. 16, 1. 242, § 1. Dig. lib. 8, tit. 2, 1. 25, a nd tit. 5 

1. 8, § 5. (flf) Dig. lib. 8, tit. 2, 1. 33.
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for it is rather the removal of a restriction on the natural 
right of the owner to erect his buildings of any height 
he pleased, (a)

The servitude altius non tollendi restrains the owner 
of the adjoining building from raising it beyond a certain 
height. (b)

The servitus luminum is the obligation imposed on the 
owner of a house to allow windows or lights to be put in 
his wall by the owner of the adjoining house, (c)

The servitude ne luminibm officiatur restrains the 
owner of the house from making such erections as ob
struct the lights of the adjoining house. (d)

The servitude ne prospectui officiatur restrains the 
owner from obstructing not merely the light but the 
prospect of his neighbour, (e)

Another servitude is constituted by the obligation of 
the owner to receive, or his right to turn aside, the 
droppings or stream from his neighbour’s house. It is 
called servitus stillicidii, or “ fluminis recipiendi vel non 
recipiendi, avertendi vel non avertendi.”(f)

To these may be added the servitudes cloacae immit- 
tendce, (g) fumum immittendi, (h) aquam immittendi. (i)

These servitudes are to be found in the jurisprudence 
of Holland (J) and Spain, (k)

(a) Dig. lib. 8, tit. 2,1. 9,11, § 1 ; 1. 24. Cod. lib. 8, tit. 10,1. 1; lib. 3, 
tit. 34,1. 8. Vinn. in Instit. lib. 2, tit. 3, § 2. Gaill, lib. 2, obs. 69. Voet, 
lib. 8, tit. 2, n. 5, 6, 7, 8.

(b) Dig. lib. 8, tit. 2, 1. 4, 12, 17, 25.
(c) Ib. 1. 4, 14, 40. Carpz. Def. For. part. 2, const. 41, def. 14. Voet,

ib. n. 10. (d) Dig. ib. 1. 4, 15, 17.
(e) Ib. 1. 3, 15, 16. Voet, lib. 8, tit. 2, n. 11, 12. Respons. Jur. Holl. 

parti, cons. 119. Grotius, Manud. ad Jurisp. Holl. lib. 2, c, 34.
(/) Dig. lib. 6, tit. 2, 1. 20, 21, 41. Voet, ad h. tit. n. 13.
(g) Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 34, n. 13, 14, 15,16, and 

27, 28, 29, 30. Van Leeuwen, Cens. For. part 1, lib. 2, c. 14, n. 20, 21. 
Resp. Jur. Holl. part. 1, cons. 233, in fine. Voet, lib. 8, tit. 2, n. 13. Dig. 
lib. 8, tit. 1,1. 7, lib. 43, tit. 23. Qi) Dig. lib. 8, tit. 5,1. 8, § 5.

(i) Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 34, n. 17, 18, 19. Voet, 
lib. 8, tit. 2, n. 14.

(j) See the references to Voet and other jurists of Holland.
{k) L. 1, 2,3, tit. 31, Part. 3. Inst, of Civil Law of Spain, b. 2, tit. 6.

D D 2
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The jurists of Scotland have selected some only of the 
preceding urban servitudes. The servitude of support 
unites those oneris ferendi and tigni immittendi of the civil 
law. (a) The law of Scotland does not impose on the 
owner of the servient tenement the obligation of main
taining in sufficient strength, or repairing the wall, &c.,. 
on which the weight rests. But it can exist only by 
special contract. (b)

Where a house is divided into different floors or 
stories, each door belonging to a different owner, the 
proprietor of the ground floor is bound by the nature 
and condition of his property, without any servitude, 
not only to bear the weight of the upper story, but to 
repair his own property, in order that it may be capable 
of bearing that weight. As the roof remains a com
mon roof to the whole, and the area on which the 
house stands supports the whole, the proprietor of the 
ground story is obliged to uphold it for the support of 
the upper, and the owner of the upper must uphold it as 
a roof or cover to the lower, (c)

But this will not prevent the proprietor on the ground 
floor story from making such alterations on his property 
as do not create any reasonable apprehension of danger 
to the whole building. (d)

A tradesman living in a court, or cui de sac, is not 
entitled to put up his sign board on the wall of another 
person’s tenement fronting the street, (e)

Where the property of the highest story is divided 
into separate garrets among the different proprietors,

(«) Erskine, b. 2, tit. 9. Stair, b. 2, tit. 7.
(b) Stair, b. 2, tit. 7, § 6. Ersk. b. 2, tit. 9, § 8. Murray, June and 

July, 1715, Diet. 14,521.
(c) Stair, b. 2, tit. 7, § 6.
(c?) Fac. Coll. March 3rd, 1784, Robertson, &c. Diet. p. 14,534. Reid, 

Nov. 16th, 1799, Diet. App. 1, voce Property, no. 1. Sharp, Feb. 5th, 1800, 
Diet. App. 1, voce Property, no. 3. Anderson, June 20th, 1799, Diet. 
12,831. Fergusson, Nov. 12th, 1816, Fac. Coll. Pirnie, June 5th, 1819, ib.

(e) Lowrie, May 13th, 1812, Fac. Coll. Thomson, Nov. 21st, 1776, 
Diet. 13,182.
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each proprietor must uphold that part of the roof which 
covers his own garret.

The Code Civil in this case establishes that the main 
walls and roof are at the charge of all the owners, each 
one in proportion to the value of the story belonging to 
him. The proprietor of each story is at the expence of 
his own flooring.

The proprietor of the first story makes the staircase 
which leads to it, the proprietor of the second story 
makes, beginning from where the former ended, the 
staircase leading to his, and so on. (a)

Stillicidium is the rain water that falls from the roof 
or eaves of an house by scattered drops. When it is 
gathered into a spout it is called fiumen. Without the 
constitution of one or other of these servitudes, no pro
prietor can build so as to throw the rain that falls from 
his house directly on his neighbour’s grounds ; for it is 
a restriction upon all property, nemo potest immittere in 
alienum; and he who in building breaks through that 
restraint, truly builds on another man’s property, be
cause to whomsoever the area belongs, to him also be
longs whatever is above it: Cujus est solum, ejus est 
usque ad ccelum. (b)

Servitude of light or prospect is a restraint on the ab
solute use, to the effect of preventing the servient pro
prietor from building or ^raising any obstruction by 
which the light in the one case, or the prospect in the 
other, of the dominant tenement shall be obstructed. (c) 
For light, an ell’s distance has been held sufficient. (d) 
A servitude of this kind may indirectly arise from a stipu-

(a) Code Civil, art. 664.
(5) Fac. Coll. July 3rd, 1781, Halkerston, Diet. p. 10,495. Ersk. b. 2, 

tit. 9, § 9. Clark, June 8th, 1760, Diet. 13,172, Stirling, June 11th, 
1752, Diet. 14,526. Smellie, May 12th, 1803, Diet. 7588.

(c) Ersk. b. 2, tit. 9, § 10. Sympsone, June 28th, 1649, 1 Brown’s Sup. 
396. Ogilvie, Feb. 5th, 1678, Diet. 14,534. Blackwood, May 20th, 1825,
4 S. and D. 27. Greenhill, July 8th, 1825, 4 S. and D. 160.

[d) Ogilvie, ib.
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lated tolerance of windows, looking into the servient te
nement. (a)

A servitude may be created for protecting a house or 
garden from being looked in upon by a neighbour. 
Such a servitude is a limitation of that natural right of 
absolute use, which entitles the owner of a tenement to 
open a window in his wall, (b) Independently of this 
servitude, the only protection against such invasion of 
privacy, is the power of erecting an obstruction to the 
window, (c)

There is also a servitude, altius non tollendi, even not 
to build at all. These are restraints on the owner’s 
legal power of building; one of the absolute uses of 
property. (d)

The wall or vacant space between two adjacent houses, 
in the absence of clear proof that it is the sole and se
parate property of one, is presumed to be the common 
property of both the proprietors of the adjacent 
houses, (e)

If a wall be built by the proprietor of one of the 
houses in confinio, it becomes common. If the owner of 
two adjacent houses sells one, he is presumed to have 
sold a moiety of the wall between them. There is no 
foundation for this presumption, if there be a written 
title, or if the wall contain inscriptions, marks, &c., or 
be built in such a manner a§ to denote that it was built 
exclusively for the use of one of the proprietors. (f)

(a) Forbes, July 1st, 1724, Diet. 14,505. (i) Ib.
(c) Glassford, May 12th, 1808, Diet. Property, App. 1.
(d) Walker, July 7th, 1825, 4 S. and D. 149. Mutrie, June 26, 1810, 

F. C. Cockburn, July 1st, 1825, 4 S. and D. 129. 2 Wils. and Shaw’s App. 
cas. 293. Magistrates of Edinburgh,, Jan. 17th, 1833, 11 S. and D. 255.

(<?) Dig. lib. 33, tit. 3,1. 4. Inst. lib. 2, tit. 1, § 31. Dig. lib. 10, tit. 3, 
1. 19, lib. 17, tit. 2,1. 83. Van Leeuwen, Cens. For. part 1, lib. 2, c. 14,
n. 16, Hugo Grot. Manud. ad Juris. Holl, lib. 2, c. 34, n. 4. Voet, lib 8,
tit. 2, n. 15. Christ, ad Leg. Mechl. tit. 14, art. 12.

(/) Menoch. de Pnes. lib. 6, praes. 73. A. v. B. Dec. 21, 1680, Diet.
2448. Halliday, Nov. 9, 1681, Diet. 2449* Anderson, June 20th, 1799,
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The coutume of Paris,(a) and the Code Civil, whilst it 
adopted this presumption, permitted it also to be re
pelled.

In England, the act 14 Geo. 3, c. 78, which regulates 
the manner in which houses are to be built in London, 
gives to the respective owners of the land on which a 
party wall is built by them certain rights, but does not 
make it common property. (b) But where the question 
arose respecting a wall built in the country, where the 
London Building Act did not extend, it was held that 
the common user of a wall separating adjoining lands 
belonging to different owners, is prima facie evidence 
that the wall and the land on which it stands belong 
to the owners of those adjoining lands in equal moieties 
as tenants in common, (c)

The common proprietors of the wall, whilst each is 
permitted to use it in a manner consistent with the pur
poses to which it was destined, are at the same time re
strained from making that use of it which might be pre
judicial to either building, unless with their mutual 
consent. (d)

In the coutume of Paris and in the Code Civil, the 
restrictions founded on this principle are specified, (e)

Diet. 12,831. Reid, Nov. 16,1799, Diet. Property, App. 1. Sharp. Feb. 5, 
1800, ib. 3. Anderson, March 9, 1831, 9 S. and D. 564. Wallace, June 
21st, 1808, F. C. Ness, May 13th, 1825, 4 S. and D. 7- Skinner, Feb. 
5th, 1833, 11 S. and D. 353.

(a) Dupless, Tr. 5, liv. 2, art. 194. Code Civil, art. 655.
(5) Matts v. Hawkins, 5 Taunt. Rep. 20.
(c) Cubitt v. Porter, 8 Barn, and Cress. 257* .
(d) Dig. lib. 8, tit. 2, 1. 13, 1. 19, 1. 8. Hugo Grot. Manud. ad Juris. 

Holl. lib. 2, c. 35, n. 6. Christin. ad Leg. Mechl. 14, art. 14. Resp. Jur. 
Holl. part 1, cons. 326. H. Grot. d. lib. 2, c. 34, n. 5, 6. Christin. d. 
t. 14, art. 12. H. Grot. Manud. ad Juris. Holl. lib. 2, c. 34, n. 3. Menoch. 
de Praesumpt. lib. 6, prae. 73, n. 23, et seq. Coepolla de Servit. Praed. Urb. 
c. 40, n. 19. Manzius de Muro. Communi. quaest. 12, n. 53, et seq. Voet, 
lib. 8, tit. 2, n. 15, 16, 17.

(e) Coutume of Paris, 208. Dupless. Poth. Tr. de Societe Prem. App. 
n. 205, et seq. Code Civil, art. 655.
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The parties between whom the wall exists, are 
bound to contribute equally to uphold and repair it. (a) 

When there is but one common entrance into a house 
which belongs to two or more different proprietors, it is 
subject to the same rules in respect to its use as a party 
or common wall. (6)

By the coutumes of Paris and several other provinces 
in France, the proprietors of adjoining houses were sub
jected to various restraints on the natural right which 
they would otherwise possess of making erections on 
their property, not only in the use of the party wall, but 
in the insertion of windows, &c. (c)

The Code Civil has adopted those restrictions. The 
owner of a contiguous house may build against a party 
wall, and there fix beams or joists through the whole 
thickness of the wall within fifty-four millemetres (two 
inches). His neighbour is at liberty to reduce such 
beam to half the thickness of the wall, in case he is him
self desirous of resting beams at the same place, or to 
build a chimney against it. (d)

Although a joint owner may heighten the party wall 
at his own expence, and which he must repair and 
uphold above the height of the common inclosure, yet 
he must give indemnity against the charges which may 
arise by reason of such heightening, and according to 
their value, (e)

He cannot make any recess in a party wall, nor attach 
or set to it any work without the consent of the other, or 
without having, on his refusal, caused to be laid down 
by experts the means necessary to prevent such work 
from becoming hurtful to the rights of the other, (f)

It has been observed that legislators, in imposing the

(«) Dig. lib. 8, tit. 2,1. 8. Pothier, ib. n. 219. Code Civil, art. 655.
(b> Voet, lib. 8, tit. 2, n. 15.
00 Coutume of Paris, art. 185. Dupless. des Servitud. tom. 1, p. 121. 

Poth. Tr. du Contr. de Societe, 2nd App. (d) Art. 657.
00 Art. 658. (/) Art. 662.
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restriction on the opening of windows, seem “ avoir 
pense comme Xenocrates qui disait, au rapport de 
Plutarque, qu’il est presque egal de porter les pieds ou 
les yeux dans la maison d’autrui.” (a)

One neighbour cannot, without the consent of the 
other, make in a party wall any window or opening in 
whatever manner it may be, even of glass not trans
parent. (b)

The owner of a wall, not a party wall, adjoining im
mediately the heritage of another, may open in such 
wall lights and windows with iron bars and glass not 
transparent.

Such windows must be furnished with an iron trellis, 
the bars of which are to be one decimetre (about three 
inches and eight lines) distant from one another at the 
outside, and a casement of non-transparent glass, (c) 

Such windows or lights cannot be opened but at 
twenty-six decimetres (eight feet) above the boards or 
floor of the room which is wished to be lighted, upon 
the ground floor, and at nineteen decimetres (six feet) 
above the floor on the upper stories. (d)

Direct views or prospect windows, balconies, or other 
similar projections over an inclosed or uninclosed heri
tage of a neighbour cannot be made, unless there be 
nineteen decimetres (six feet) distance between the wall 
in which they are made and the said heritage, (e) 

Oblique or side views upon a like heritage, cannot be 
made if there are not six decimetres (two feet) of 
distance, (f)

The distance spoken of in the two preceding articles, 
is reckoned from the outward facing of the wall where 
the opening is made, and if there are balconies or other 
similar projections, from their exterior line to the line 
separating the two properties, (</)

(a) 3 Toullier, liv. 2, tit. 4, c. 2, n. 519. (&) Art. 675.
(c) Art. 676. (d) Art. 677. (e) Art. 678.
(/) Art. 679- (g) Art. 680.
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Every owner ought so to fix his eaves that the rain
water shall run on to his own soil, or upon the public 
way; he cannot turn it upon the land of his neighbour.(a) 

The proprietors of contiguous buildings might, by 
grant or prescription, relieve themselves from the obli
gations imposed on them by these regulations. (b) 

Amongst those easements known to the law of Eng
land, corresponding with the urban servitudes already 
mentioned, is the right to the enjoyment of an ancient 
window. It entitles the one party to free access of light 
and air over the land of another adjoining to the 
building, and restrains the latter from such an enjoy
ment of his land as would obstruct such window. The 
uninterrupted permission by an owner in fee to his neigh
bour thus freely to use such window for twenty years, at 
common law afforded presumption of a grant by deed 
founded upon adequate consideration, of the free use of 
the light and air over the land of the adjacent owner 
through such window, (c) And now, by express en
actment, such long enjoyment creates an absolute and 
indefeasible right, so that after the lapse of that time, no 
building can be legally erected on the adjacent ground 
which could occasion any sensible diminution of the 
light and air, unless it can be established that the enjoy
ment originated in a qualified consent or agreement 
expressly made or given by deed or in writing, and thus 
exclude the presumption of an absolute grant, (d)

On the other hand, if an ancient window has been 
shut up for more than twenty years, it loses its privi
lege, as that nonuser affords a presumption of a release 
of the prior right. (e) But the circumstance of an an
cient window having been built contrary to the Building

(a) Art. 681. (6) Toullier desBiens, liv. 2, tit. 2, c. 3, n. 196 tit. 4,
c. 1, 2, n. 529, et seq.

(c) 2 Chitty, PI. 5th ed. 768, 9, n. 2 Black. Com. 403 and notes. 2 Swan.
333. 1 Moody and M. 350. 2 & 3 W. 4, c. 71.

(d) 2 & 3 W. 4, c. 71, § 3, &c. 3 Camp. 82. 11 East, 372. 4 B. and
Aid. 579. (e) 3 Camp. 514.
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Act, affords no defence to an action against a private 
individual for obstructing it. (a) Where the owner of an 
entire plot of ground builds two or more houses upon it, 
and afterwards separates the ownership or occupation, 
each party taking a part impliedly engages not to alter 
or affect the existing state of the buildings, and in that 
case, even six years or less, will give a perfect right to 
the free use of a modern window, as in other cases 
twenty years'" adverse enjoyment would create. (b)

Where an old house is pulled down wherein were an
cient lights, and a new one built, the lights in the new 
house must, it has been said, be in the same place, and 
of the same dimensions and not more in number, than 
the lights in the old house, (c) though it should seem 
on general principles, that a new building on the same 
scite would, in general, be entitled to the same rights as 
the former, (d) It has been held that if a building, after 
having been used twenty years as a malthouse, is con
verted into a dwelling house, it is entitled, in its new 
state, only to the same degree of light as was necessary 
to it in its former state, and that the owner of the ad
joining ground might, therefore, lawfully erect a wall 
■which prevented the admission of that light which might 
be required for domestic purposes, although sufficient 
for the malthouse.

The articles of the coutume of Paris, to which refer
ence has been made, were adopted in Lower Canada, (e)

In the several states of America, except Louisiana, the 
law of England is followed; but the Code of Louisiana 
adopts the greater part of the regulations of the Code 
Civil.

(a) 1 Marsh. 140. (6) 1 Price, 27- 1 Lev. 122. 1 R. and M. 24.
1 M. and M. 396,400. 2 Saund. 114, n. 4. (c) 2 Vern. 646, sed qu.

(d) 1 Camp. 322. 3 lb. 81. 2 B. and Adol. 164. (e) Cugnet, tit. 6.
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SECTION II.

RURAL SERVITUDES.

Under the civil law.—Laws of Holland, Spain, and Scotland.—Right of 
way.—Iter, actus, et via.—Law of France.—Ways of necessity.—Water.— 
Public rivers, Banks of.—Private streams.— Servitudes.—Aquaductus 

and Aqucehaustus.—What are the restrictions on the use of a stream.— 
Doctrine of the laws of France, England, the United States and Scot
land.—Watering cattle.—Pasturing cattle.—The servitudes of Feal, Divot, 
Fuel, and Thirlage.

One of the principal servitudes in the civil law, and 
adopted also by the codes of Holland and Spain, was 
the right of way. The latitude in which it might be ex
ercised was thus distinguished. The way which a per
son might use on foot or on horseback eundo and re
deundo, was called iter; that which he might use with 
horses and carriages was called actus, and that which 
he might use, not only with horses and carriages, but 
through which he might draw timber, &c., was called 
via.

The actus included the iter, the via included both. 
“ Iter est jus eundi, ambulandi homini: non etiam 
jumentum agendi. Actus est jus agendi vel jumentum 
vel vehiculum. Via est jus eundi et agendi, et ambu
landi : nam et iter et actum in se via continet.” (a)

“ Iter est enim qua quis pedes vel eques commeare 
potest: actus vero ubi et armenta trajicere, et vehiculum 
ducere liceat.” (b) “ Qui sella aut lectica vehitur, ire,
non agere dicitur; jumentum vero ducere non potest, 
qui iter tantum habet.” (c)

(a) Dig. lib. 8, tit. 3, 1. 1. (b) lb. 1.12. (c) lb. 1. 7.



“ Itaque qui iter habet, actum non habet; qui actum 
habet, et iter habet etiam sine jumento.” (a)

“ Jam vero hoc plus habet via et itinere et actu, quod 
is qui iter habet ire tantum potest; qui actum habet, et 
plaustrum ducere etjumenta agere potest: sed trahendi 
lapidem aut tignum neutri eorum jus est. Quidem nec 
hastam rectam ei ferre licere ; quia neque eundi neque 
agendi gratia id faceret, et possent fructus eo modo laedi. 
Qui mam habent, eundi agendique jus habent: plerique 
et trahendi quoque et rectam hastam referendi; si 
modo fructus non lsedat.” (b)

In Scotland there exist the servitudes of a foot-road, a 
horse-road, a cart or coach-road, and ways or loanings 
by which cattle may be driven from one field to another: 
but a horse-road is^iot included in a foot-road.

Where the right of a private road is constituted by 
way of servitude, through the grounds of a neighbouring 
proprietor, it cannot be altered to the prejudice of the 
dominant tenement; yet if it be only a foot-road, the 
owner of the servient may inclose the ground through 
which the road passes, provided he leave a stile at each 
end of the inclosure for the foot passage, (c)

A party having a sermtus itineris to one farm, is not 
entitled to use the road for the purposes of another farm 
lying beyond. (d)

There was also a way of necessity, when by the over
flowing of the river, or other casualty, there was no 
other egress or regress but through the neighbour’s 
land: “ Nam quum via publica vel fluminis impetu
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(a) Dig. lib. 8, tit. 3,1. 1.
(b) Poth. ad Pand. lib. 8, tit. 3, § 1, n. 2, et seq. Hugo Grotius, Manud. 

ad Jurisp. Holl. lib. 2, c. 35, n. 1, et seq. Groeneweg. ad lib. 8, tit. 3, 1. 8. 
Van Leeuwen, Cens. For. part 1, lib. 2, c. 14, n. 35. Voet, lib. 8, tit. 3, 
n. 1, 3. Inst, of Spain, b. 2, tit. 6. L. 4, tit. 31, Part. 3.

(c) Kilk. 2, voce Servitude, Bruce, Diet. p. 14,525. Urie, June 25th, 
1747, Diet. 14,524. Ross, Jan. 18th, 1751, Diet. 14,531. Wood, March 
9th, 1809, Fac. Coll.

(d) Scott, July 6th, 1809, Fac. Coll.
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vel ruina amissa est, vicinus proximus viam praestare 
debet.” (a) “ Per agrum alienum qui servitutem non
debet, ire vel agere vicino minime licet.” (6)

It was conceded by the civil law, and the other codes 
which are here considered, in all those cases in which 
there could be no egress or regress but through the 
neighbour’s farm. Permission to use it was granted on 
application to the judge. But such a way could only be 
used on occasions of necessity, and at other times it 
might be shut up by the owner of the servient tene
ment. (c)

The owner of a farm from or to which there was no 
egress or regress could, under the law of France, obtain 
by similar means a right of way of the same qualified 
nature. (d)

The law of England recognizes four rights of way ; (e) 
a foot-way, a horse-way which includes a foot-way, and 
a carriage-way, which includes both a horse-way and a 
foot-way, and a driftway.

Although a carriage-way comprehends a horse-way, 
yet it does not necessarily include a drift-way.

These ways are either public or highways for all 
persons, or private ways. If a way leads to a market, 
and is a common way for all travellers, and communi
cates with a great road, it is a highway ; but if it leads 
only to a church, a private house or village, or to fields, 
it is a private way. But this is matter of fact, and much 
depends on reputation, (f)

A private way is a right which one or more persons 
have of going over the land of another. This may be

(a) Dig. lib. 8, tit. 6,1. 14, § 1. (J> Cod. lib. 3, tit. 34,1. 11.
(c) Christ, ad Leg. Mechl. tit. 14, art. 51. Hugo Grotius, Manud. ad 

Jurisp. Holl. lib. 2, c. 35, n. 5. Van Leeuwen, Cens. For. part 1, lib. 2, 
c. 14, n. 30, 34. Voet, lib. 8, tit. 3, n. 4.

(d) Troncon, sur PArt. 209 Cout. de Paris, Arret, March 26th, 1588.
Louet, sur let. C. § 1. Brodeau. Arr6t, Dec. 22nd, 1532, and March 1st, 
1622. Merlin, Rep. Voisinage, p. 630. (e) Co. Litt. 56, a.

(/) Per Hale, Ch. J., Austin’s Case, Vent. 189.
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claimed either by grant, prescription, custom, by ex
press reservation, as necessarily incident to a grant of 
land, or by virtue of an inclosure act.

Under the grant of a free and convenient way, in,
through, and over a slip of land leading from--------- to
--------- , with liberty to make and lay causeways, &c.,
and to use the same with carriages, and to carry coals, 
&c., the grantee has a right to make any way as is 
necessary for the carrying that commodity, e. g. a 
framed waggon-way. (a)

Under the grant of a way from A. to B., in, through, 
and along a particular way, the grantee is not justified 
in making a transverse road across the same, (b)

If a person has a way through a close in a particular 
direction, and he afterwards purchases other closes ad
joining, he cannot extend the way to those closes, (c)

A private way may also be claimed by prescription, (d) 
e. g., that defendant is seised in fee of a certain mes
suage, and that he, and all those whose estate he has in 
the said messuage, have, from time immemorial, had a 
foot-way, &c. (as the case may be) from------to------- .

A custom that every inhabitant of such a vill shall 
have a way over such land, either to church or to 
market, is good, because it is but an easement, and 
not a profit.

Atithe owner is entitled to make use of the road ordina
rily used for the ordinary occupation of the close in which 
the tithe is taken ; (e) but he cannot justify his carrying 
his tithes home by any other road, although the farmer him
self may have used it for the occupation of his farm, (f)

The extent of the usage is evidence of a right only

(a) Senhouse v. Christian, 1 T. R. 560. (b) S. C.
(c) I Rol. 391. 1 Mod. 190.
(d) Rastail's Entr. 617, pi. 5, ed. 2.
(e) Admitted in Cobb v. Selby, 2 N. R. 466. See also 1 Bulstr. 108.
(/) Adjudged, S. C.
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commensurate with the use. Hence, the use of a way for 
carriages and pigs, is not proof of a right of way for 
oxen.(a) ,

In France the rights of way, which do not fall under 
the description of public roads, are either chemins de 
souffranee, or de servitude. The former are opened and 
shut at the will of the owner of the land through which 
they pass. (b)

The Code Civil allows the owner, who has no outlet 
from his land to the public road, a way upon the land 
of his neighbours, for the use of his heritage, upon in
demnifying him for the damage he may occasion. Such 
way must be on that part of his land where it will be 
least injurious to him. (c)

A way of necessity exists, when a man sells a field 
surrounded by his own land. A right of way is of ne
cessity conceded to the grantee, for without it, the grant 
itself would be useless. (d)

If a person owned close A., and a passage of neces
sity to it over close B., and he purchased close B., and 
thereby united in himself the title to both closes, yet if 
he afterwards sold B. to one person without any reser
vation, and then close A. to another person, the pur
chaser of close A. has a right of way over close B. (d)

A way of necessity is limited by the necessity which 
created it, and when such necessity ceases, the right of 
way also ceases. (e)

There is a temporary right of going on the adjoining 
land if the public road or highway be impassable. But

(a) Ballard v. Dry son, 1 Taunt. 279.
(b) Toullier, des Biens, liv. 2, tit. 4, c. 1, 2, n. 497- Merlin, Rep. tit. 

Chemin de Souffrance. Denisart, tit. Chemin de Servitude.
(c) Art. 682, 3,4.
id) Clark v. Cogge, Cro. Jac. 170. Howton v. Frearson, 8 Term Rep. 50. 

Dutton v. Taylor, 2 Lutw. 1487. Buckley v. Coles, 5 Taunt. Rep. 311. 
1 Saund. 323, n. 6.

ie) Holmes v. Goring, 9 Moore, 166. S. C. 2 Bing. 76.
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it is only in respect of the public and not a private way 
being impassable that this right can be exercised, (a)

The jus aquceductus is the right of bringing down 
water through or from the land of another, either from 
its source or from any other place Its privilege may 
be limited as to the time when it may be exercised. 
If the source fail, the servitude ceases, but revives when 
the water returns. If the water rises in, or naturally 
flows through the land, its proprietor cannot by any 
grant divert it so as to prevent it flowing to the land 
below. But if it had been brought into his land by ar
tificial means, it seems it would be strictly his property, 
and that it would be in his power to grant it. (b)

The jus haustus aquae, is a right to draw water from 
the well, or pond, or cistern in the land of another.

In the civil law flumina perennia were deemed public, 
which, like the sea-shore, all might use. All, however, 
were equally restrained by law from using or applying 
them either to purposes which obstructed their naviga
tion, the secure station of vessels, or the free enjoyment 
by others, (c)

Those rivers which were dried up in the summer, or 
conducted by canals into the lands of private individuals, 
or which arose from a spring on the property of a pri
vate individual, were deemed private rivers. (d)

(a) Taylor v. Whitehead, Doug. Rep. 745. W. Jones, 296, Henn’s 
case. 3 Salk. 182, pi. 4. 2 Black. Com. 36. Bullard v. Harrison, 4 Mau. 
and Sel. 387.

(b) Dig. lib. 8, tit. 3,1. 1, 10; tit. 5,1. 21; lib. 39, tit. 3,1. 17, $ 1. Cod. 
lib. 3, tit. 34,1. 10; lib. 11, tit. 42. Voet, lib. 8, tit. 3, n. 6, 7. Grotius, 
Manud. ad Juris. Holl. lib. 2, c. 55, n. 10. Dig. lib. 8, tit. 5, 1. 6, § 2. 
Grotius, d. lib. 2, c. 35, n. 12. VanLeeuwen, Cens. For. lib. 2, c. 14, n. 37. 
Christ, ad Leg. Mechl. tit 14, art. 46, 47, n. 4, 5. Groenewegen, lib. 8, 
tit. 1,1. 14.

(c) Dig. lib. 43, tit. 12. Wissenbach, ad h. tit. Voet, ad h. tit. Meir, 
Coll. Arg. ad h. tit. tom. 3, p. 66.

(d) Dig. lib. 1, tit. 8,1. 4, § 1. Pothier, ad Pand. ad h. tit. 8. Meir, 
Coll. Arg. ad lib. 1, tit. 8, p. 69.

VOL. III. E E
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The owner of land bounding on the sea-shore, or a ' 
public river, was permitted to erect works, &c. on that 
part of the river or bank which was opposite to it, pro
vided they did not obstruct the free navigation of the 
river, or prejudice the proprietors of adjacent farms 
above or below him. (a)

If soil be formed out of the sea or a river by slow and 
imperceptible alluvion and accretion, it belongs to the 
owner of the adjoining land. (b) Islands situated in a 
river, belong to the person who owns the land on that 
side of the river to which they are nearest; though, 
if they be situated in the middle of the river, they 
would belong in severalty to the owners on each side 
according to the original dividing line in jilum aquce, 
continued on from the place where the waters begin 
to divide, (c)

Such also was the law in Holland and Spain, (d)
In Louisiana the banks of navigable rivers, though 

they are the property of those who possess the adjacent 
lands, are, nevertheless, subject to the public use so far 
that vessels may make fast to the shore, and to the trees 
planted there, and they may be unloaded, and the goods 
deposited, and nets dried there. So, any person may 
build cabins on the sea-shore for shelter, and fish from 
there, and moor ships, and dry nets there. (e)

In England there does not exist any right at common

(a) Dig. lib. 43, tit. 12,1. 1, § 6, 7.
(5) Inst. lib. 2, tit. 1, § 20. Bracton, lib. 2, ch. 2. Hale, de Jure Maris, 

ch. 6. 2 Black. Com. 261, 262. The King v. Lord Yarborough, 3 Barn,
and Cres. 91. 1 Dow and Clark, 178, S. C.

(c) Hale, de Jure Maris, c. 1, 2, 3, 4, and 6. Bracton, de Acq. Rer. lib. 2, 
c. 2, § 2. Dig. lib. 41, tit. 1,1. 29. The King v. Smith, Doug. Rep. 441. 
Code Civil, art. 561.

(d) Gudelinus de Jure Noviss. lib. 5, c. 3, vers quae in praedicto, seu.
n. 5. Vultejus, de feudis, lib. I, c. 5, n. 7. H. Grot. Manud. lib. 2, c. 1, 
n. 15, et seq. Groenewegen, ad § 2, Inst, de rer. divis. P. Voet, ad § 1. 
Inst. eod. tit. n. 7. et ad § 2, n. 2, 4, et ad § 4, n. ult. Voet. lib. I, tit. 8, 
n. 9- (e) Art. 446.
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law for the public to tow on the banks of navigable 
rivere. (a)

By the law of England the right of soil of owners of 
lamd bounded by the sea, or on navigable rivere, where 
the tide ebbs and flows, extends to high-water mark: 
the shore below common, but not extraordinary high- 
watter mark, can only become private property by grant 
or prescription, (b)

ee Primdfade the proprietor of each bank of a stream, 
is the proprietor of half the land covered by the stream, 
but there is no property in the water: every proprietor 
has an equal right to use the water which flows in the 
stream ; and, consequently, no proprietor can have the 
right to use the water to the prejudice of any other pro
prietor without the consent of the other proprietors, who 
may be affected by his operations. No proprietor can 
either diminish the quantity of water which would 
otherwise descend to the proprietors below, or throw the 
water back upon the proprietors above. Every pro
prietor who claims a right either to throw the water 
back above, or to diminish the quantity of water which 
is to descend below, must, in order to maintain his claim, 
either prove an actual grant or licence from the pro
prietors, affected by his operations, or must prove an un
interrupted enjoyment of twenty years: which term of 
twenty years is now adopted upon a principle of general 
convenience, as affording conclusive presumption of a 
grant.” (c)

In Connecticut, it was held, in the case of Mast-Haven 
v. Hemingway, (d) that the owners of land adjoining a 
navigable river, have an exclusive right to the soil be
tween high and low water mark, for the purpose of 
erecting wharves and stores.

(a) Ball v. Herbert, 3 T. R. 253.
(b) Hale, de Jure Maris, c. 4, 5. Rex v. Smith, Doug. 445.
(c) Wright v. Howard, 1 Sim. and Stu. 203.
(d) 7 Conn. Rep. 186.

E E 2
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The common law of England has been recognized 
and prevails in the states of Maine, New Hampshire, 
Massachusetts, Connecticut, New York, New Jersey, 
Maryland, Ohio, and Virginia, (a)

In Pennsylvania the English doctrine, that no rivers 
are deemed navigable, so as to give the common right 
of fishing, except those where the tide ebbs and flows, 
has been held not to be applicable to the great rivers in 
that state; and that the owners of land on the banks of 
such rivers, as the Susquehanna and Delaware, for in
stance, have no exclusive right of fishing in the rivers 
opposite their respective lands. The right to fisheries 
in such rivers, is declared to be vested in the state, and 
open to all the world. (6) And a similar exception to 
the rule of the common law has been suggested to exist 
in South Carolina, (c)

The right of one owner to the use of water, and the 
obligation imposed on another not to obstruct the enjoy
ment of that right, may be constituted by nature, or

(a) Berry v. Carle, 3 Greenleaf’s Rep. 269. Morrison v. Keen, ib. 474. 
Claremont v. Carlton, 2 N. H. Rep. 369. King v. King, 7 Mass. Rep. 496. 
Lunt v. Holland, 14 ib. 149. Ingraham v. Wilkinson, 4 Pick. Rep. 268. 
Adams v. Pease, 2 Conn. Rep. 481. Warner v. Southworth, 6 ib. 471. 
Palmer v. Mulligan, 3 Caine’s Rep. 318. The People v. Platt, 17 Johns. 
Rep. 195. Hooker v. Cummings, 20 ib. 90. Ex parte Jennings, 6 Cowen’s 
Rep. 518. Arnold v. Mundy, 1 Halsted’s Rep. 1. Hayes, Exor. v. Bow
man, 1 Randolph’s Rep. 417. Mead v. Haynes, 3 ib. 33. Gavit v. Cham
bers, 3 Ohio Rep. 495. Browne v. Kennedy, 5 Harr, and Johns. 195. 
6 Cowen’s Rep. 544. Canal Commissioners v. The People, 5 Wendell, 423. 
N. Y. Rev. Stat. vol. 1, 208, § 67- Storer v. Freeman, 6 Mass. Rep. 435. 
Dane’s Abr. vol. 2, 693. 694. Parker, C. J. in Ingraham v. Wilkinson, 
4 Pick. Rep. 258. Commonwealth of Massachusetts v. Wright, The Ame
rican Jurist, n. 6, p. 185. Carson v. Blazer, 2 Binney, 475. Shrunk v. 
The President of the Schuylkill Nav. Co. 14 Serg. and Rawle, 71. Cotes v. 
Wadlington, 1 McCord, 580. Hale, de Jure Maris, ch. 4 and 5. Civil Code 
of Louis, art. 442, 5 Wheat. Rep. 374. Parsons, C. J. in Storer v. Freeman, 
6 Mass. 438. Cortelyou v. Van Brundt, 2 Johns. Rep. 357- Kean v. Stet
son, 5 Pick. Rep. 492. 3 Kent’s Com. 429.

{b) Carson v. Blazer, 2 Binney’s Rep. 475. Shrunk v. The President, 
&c. of the Schuylkill Nav. Co. 14 Serg. and Rawle, 71.

(c) Cotes v. Wadlington, 1 McCord’s Rep. 580. 3 Kent, ib. 418.
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rather by the relative situations of their respective lands, 
or the water may be brought into the land of A. by any 
opus manufactum. The right of any other person to take 
any part of the latter, can only be acquired by grant 
or prescription.

When a spring rises in, or a private stream runs 
through the lands of A., although its natural course 
may conduct it to the adjoining land of B., yet the 
former is not restrained from diverting it: “ Praeses 
provincias usu aquae, quam ex fonte juris tui profluere 
allegas, contra statutam consuetudinis formam carere te 
non permittet: cum sit durum et crudelitati proximum, 
ex tuis praediis aquae agmen ortum sitientibus agris tuis 
ad aliorum usum vicinorum injuria propagari.” (a) But 
if, according to its accustomed course, ex vetere more et 
obsernatione, it has been allowed by A. to flow into the 
lands of B., the latter will not be permitted to deprive 
him of it: “Si manifeste doceri possit, jus aquae ex 
vetere more atque observatione per certa loca profluentis 
utilitatem certis fundis irrigandi causa exibere : Procu
rator noster, ne quid contra veterem formam atque so- 
lennem morem innovetur, providebit.” (b)

The principles of the civil law are followed by the 
laws of Holland and Spain. («)

Two arrets are referred to by Merlin in support of the 
doctrine, that in the absence of any grant, the owner of 
the lower land cannot contest the right of the owner of 
the higher land to divert the stream : “ Le proprietaire 
d’un heritage ou se trouvent des sources formant un 
ruisseau, peut en detourner le cours pour son utilite 
meme au prejudice de ceux qui sont au-dessous, quoi 
qu’ils soient en possession immemoriale d’user de cette

(a) Cod. lib. 3, tit. 34,1. 6. Perez, ad Cod. h. t. n. 10, 11, 12.
(b) Cod. ib. L 7. Wisenbach, ad Cod. 1. 6.
(c) Voet, lib. 43, tit. 12, lib. 39, tit. 3. L. 15, tit. 32, Part. 3. L. 16, tit. 32, 

Part. 3.
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eau pour arroser leurs terres, a moins toutefois qu’il 
n’y ait sur cet objet quelque convention particuliere.”(a)

The Code Civil has qualified this doctrine.
He who has a spring on his land may use it according 

to his pleasure, saving the right which the owner of the 
low land may have acquired by title or prescription. (b)
But he cannot change its course, where it furnishes to 
the inhabitants of a township, &c., water necessary to 
them.(c)

He whose property abuts upon a running water, other 
than such as is declared a dependance of the public 
domain by Art. 538, under title of distinctions of pro
perty, may cut a way for the irrigation of his property.
The person through whose estate such water runs, may 
even make use of it for the space it so runs, but under 
the obligation of restoring it, where it leaves the pro
perty, to its ordinary course, (d,)

The law of England adopts similar principles.
Flowing water, it was said by an eminent judge, is 

originally publici juris. So soon as it is appropriated by 
an individual his right is co-extensive with the bene
ficial use to which he appropriates it. Subject to that 
right all the rest of the water remains publici juris. The 
party who obtains a right to the exclusive enjoyment of 
the water does so in derogation of the primitive right of 
the public, (e)

But where the defendant had appropriated to himself 
a quantity of flowing water of the river Irwell, sufficient 
for the purpose of working his mill: the plaintiff \ 
afterwards erected premises lower down the stream, and j 
appropriated to himself the surplus water for the use of ! 
his works : although the defendant might originally ! 
have appropriated the whole water to himself, yet he |

(a) Merlin, Rep. Jurisp. tit. Cours d’Eau.
(b) Art. 641. (c) Art. 643.
(e) Williams v. Morland, 2 Bar. and Cres. 915.

A(d) Art. 644.
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cannot do so after the plaintiff had appropriated the 
residue of the unappropriated water to himself, (a)

There are in Scotland the corresponding servitudes 
of aquceductus, or the right of conducting water in con
duits or canals, along the surface of the servient tene
ment, for the use of one’s own property, and of a 
dam or damhead, by which one acquires a right of 
gathering water on his neighbour’s grounds, and of build
ing banks or dykes for containing that water. These 
servitudes are generally constituted for the use of water
mills or engines; and the owner of the dominant tene
ment is obliged to keep the acqueducts and damheads 
in such condition that the adjacent grounds may suffer 
no prejudice by the breaking out of the water. (b)

Aqucehaustus is a right competent to a landholder of 
watering his estate at any river, brook, well, or pond, 
that runs through, or stands upon his neighbour’s 
grounds.

The proprietors of a stream liable to such a servitude 
may cover over the rest of the stream so as to exclude 
cattle, provided they leave open a part of it sufficiently 
extensive to admit a reasonable exercise of the servi
tude. (c)

Each lias right to the water as it passes or runs 
through his land, for all family purposes and uses to 
which, without destruction or waste, it can be applied, 
for trout-fishing by rod, or even by net, where there is 
no right of salmon-fishing injured; for taking salmon 
by rod or spear, (d)

Coterminous proprietors on the opposite banks are 
on an equal footing with respect to the water which flows 
between them: it is held to be equally divided. But

(o) 6 East, 208.
(b) Fac. Coll. June 16th, 1761, Wallace, Diet. p. 14,511.
(c) Beveridge, &c. Nov. 18th, 1808, Fac. Coll. Ersk. b. 2, tit. 9, § 13.
(d) MfKenzie, May 26th, 1830, 8 S. and D. 816; affirmed, May 14th, 

1832, 10 S. and D. 864, App. n. 2.
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they have no right to alter the channel of the river; 
to take an aqueduct from the river; or to diminish the 
stream. A water-course taken off for a mile may be 
prevented, if the objector can show that any use or ex
pectation is destroyed, or any amenity injured. But a 
pipe to supply the family with water may be taken, (a)

An heritor is not entitled to change the direction or 
level of the stream ; or to augment its force ; or to build 
in the bed of the river a bulwark for his own protection, 
which shall have any of these effects, or shall make the 
water overflow. (b)

Successive proprietors have the use of the stream as 
it passes their lands.

The superior heritor has the full use of the water in 
passing, for family purposes; cooking, washing, bleach
ing, brewing for domestic use. He may even take off 
an aqueduct, provided he return the water to its chan
nel before leaving his property. And, 1st, This use is 
not forfeited, but may be resumed by the superior heri
tor, even although while he has not used it, works may 
have been erected by the inferior heritors which will 
require the whole water. 2ndly, The superior heritor 
may alter works lawfully erected by him, so as to re
quire more water; although in the meanwhile, the 
inferior heritor may have constructed works requiring 
all the rest of the water, so that the alteration will be to 
his prejudice, (c)

The superior heritor is not allowed to change the

(a) 2 Stair, 7, $ 12. 2 Ersk. b. 9, § 13. Bannatyne, June 25th, 1624,
Diet. 12,769. Kelso, July 1st, 1768, Diet. 12,807,1 Hailes, 224. Town of 
Linlithgow, Nov. 13th, 1767, 5 Brown’s Sup. 935. Hamilton, March, 5th, 
1793, Diet. 12,824. Braid, Jan. 24th, 1800, Diet. Property, App. 2. Ogilvy, 
Nov. 24th, 1791, Diet. 12,824. Johnson, Feb. 15th, 1822, 1 S. and B. 363.

(b) Duke of Gordon, Feb. 12th, 1735, Diet. 12,778, Elchies Property, 2. 
Town of Nairn, July 28th, 1738, Diet. 12,779, Elch. 4. Farquharson, June 
25th, 1741, Diet. 12,779, 5 Brown’s Sup. 688 ; Elch. 5. Fairly, Jan. 26th, 
1744, Diet. 12,780, Elch.7- Menzies, Nov. 22nd, 1748, Diet. 12,787, Elch. 8. 
Menzies, July 4th, 1826, 4 S. and D. 783; reversed, 3 Wilson and Shaw, 235.

Lyon v. Gray, Jan. 7th, 1749, Diet. 12,789.
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course of the stream; or to waste it in any course of 
deviation ; even though he should return the water into 
the old channel:—so of irrigation ; or of water for a 
distillery ; or for a salt work, (a)

In its course, the stream is not to be polluted by any 
manufactory, so as to be made unfit for the use of man 
or beast; but this under the qualification, that rivers 
are the natural conduits to the sea, for all the usual and 
natural, and necessary uses of the subject, or for habi
tation. (b)

The superior heritor is not entitled to erect any opus 
manufactum, by which to increase the force of the stream 
upon Jiis inferior neighbour; nor is the inferior heritor 
entitled to throw back the water on his superior neigh
bour. (c)

Aqua pluma, or drainage, may be stopped by the 
superior heritor : a rivulet passing the various lands 
may not be stopped : springs rising in one man’s lands, 
and flowing down to those of others, may not be 
stopped. (d)

Lakes which give a permanent source to rivers are 
not to be drained by the owner of the ground in which 
they are situated. But if the lake do not supply a 
stream, it is entirely within the power of the owner of 
the ground, provided there is no servitude over it. (e)

Lakes surrounded by grounds of various proprietors 
are common property, but they are not under the act of 
1695, nor divisible otherwise than by consent or act of 
parliament, (f)

(а) Kelso, July 1st, 1768, Diet. 12,807. Lord Glenlee, March 10th, 1804, 
Diet. 12,834.

(б) Miller, Nov. 1791, Diet. 12,823, Bell's Cases, 334. Russel, ib. re
mitted by House of Lords for consideration. Downie, Nov. 12, 1825, F. C. 
4 S. andD. 167.

(c) Fairly, Jan. 26, 1744, Kilk. 452, Diet. 12,780.
(d) Kelso, July 1st, 1768, Diet. 12,807, 1 Hailes, 224. Linlithgow, Nov. 

13th, 1767, 5 Brown's Sup. 935.
(e) Magistrates of Linlithgow, Jan. 14th, 1768, Diet. 12,805, 1 Hailes,

203. 5 Brown's Sup. 935. (/) Ersk. Principles, 1111.
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The grant of the right to use water implies also a 
grant of a way to it. The owner of the servient land is 
at liberty to enclose, if he leaves a gate for the admit
tance of the person entitled to resort to the well, &c. 
All those entitled to this servitude must, unless they 
renounce it, contribute to the expence of keeping the 
well clean, and repairing it. (a)

In the constitution of the preceding rural servitudes, 
it is to be observed, that when it takes place by grant or 
bequest, and no particular part of the land is assigned 
on which they are to be exercised, the owner of the do
minant land may elect any part of it in which they may 
be exercised, (a)

A person may have a right of navigating on the lake 
in another’s land, to enable him to go to his own 
farm, (b)

In Holland, the right of making use of the navigable 
dyke of another may be constituted. (o) .

The right of driving the cattle on a farm on the land 
of another, for the purpose of watering them, pecores 
ad aquam appulsus; of feeding the cattle by which the 
farm is cultivated on the lands of another ; of digging 
stones, sand, or cutting timbers on the land of another, 
for the purpose of being used on the dominant farm, 
are enumerated amongst the rural servitudes of the civil 
law. (d)

The jus pascendi pecoris is another servitude admitted 
in Scotland. The owner of the dominant tenement is 
entitled to the use of the grass-grounds of the servient, 
for pasturing a determinate number of cattle, the pro
perty of the dominant. They must be his own cattle, for

(а) Dig. lib. 8, tit. 3, 1. 13, § 2; 1. 21,1. 22 Voet, lib. 8, tit. 3, n. 8, 9.
(б) Dig. lib. 8, tit. 3,1. 23, § 1.
(c) Voet, lib. 8, tit. 3, n. 11. Van Leeuwen, Cens. For. part. 1, lib 2, 

c. 14, n. 41.
(d) Dig. lib. 8, tit. 3, 1. 1, 3, 4, 1. 6.
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he cannot let the right of pasturing to drovers, or others 
not actually possessing the dominant tenement, (a)

Most frequently, common pasturage obtains in the 
case of several proprietors of lands adjacent to the same 
heath or common, all of whom claim a right of pas
turage against the proprietor of that common. Where 
different purchasers of different farms lying contiguous 
to the common get a right of common pasturage upon 
that tenement, indefinite as to the number or kinds of 
cattle to be fed upon it, each purchaser is not understood 
to have got an unlimited right, but the extent of their 
several claims is to be proportioned to the rent of their 
several farms, and to the number of cattle that each of 
them can fodder in winter upon his own dominant 
farm, (a)

By the law of England, common of pasture cannot be 
claimed in respect of a house alone without land, (b) 
but it may be in respect of land to which there is no 
house attached, (c)

The commons of pasture, which can be classed as 
praedial servitudes, are appendant and appurtenant.

Common appendant is a right attached to arable 
land, and is an incident of tenure.

It is supposed to have been originally granted, in 
order that the grantee, whilst corn was growing, might 
have a place to turn out and feed his horses and beasts 
kept to plough such land, and sheep and other cattle 
kept to manure the same. (d) Levancy and couchancy 
are incident to common appendant as well as to com
mon appurtenant; that is to say, the occupier of the 
arable land can turn on no more cattle than would be 
proper to till and manure his quantity of arable land,

(a) Murray, Dec* 8th, 1808, Fac. Coll. Breadalbane, Nov. 22nd, 1743, 
Elchies v. Servitude, n. 3. Ersk. b. 2, tit. 9, § 14, 15.

(b) Scholes v. Hargraves, 5 T. R. 46. 5 Taunt. 244.
(c) Ricketts v. Salway, 2 Bar. and Aid. 360.
(d) Co. Litt. 122, a. per Willes, C. J., in Bennet v. Reeve, Willes, 227,

230, 322. 2 Black. Com. 32,
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nor more than the produce of the land would support in 
winter, and consequently the number, as well as the 
kind of cattle, must be limited with relation to the 
quantity and nature of his land ; (a) and it cannot be 
for cattle borrowed, unless they be used all the year to 
plough or manure his land. (b)

Common appurtenant is not confined to arable land, 
nor to beasts of the plough, or for manuring land, but 
may extend to animals not generally commonable, as 
hogs, goats, or the like. This originated in a grant 
by deed, which might be made by any person who had 
waste or other land, to another owner of other land, 
to have his cattle or a particular description of cattle, 
levant and couchant upon his land, upon such waste 
or other land, at certain seasons of the year, or at all 
times of the year. Uninterrupted usage for upwards 
of twenty years, during a tenancy in fee of the owner 
of the waste, will afford sufficient evidence of a corre
sponding right. Such an express grant may be made 
at this day. (c)

The intendment is, that the grant extends only for 
such number as would be essential or useful for the fair 
occupation of the grantee’s land, and consequently, 
only for so many of his own cattle as the produce of that 
land in the summer and autumn can keep and maintain 
in the winter, which is the meaning of the terms levant 
and couchant. {d)

By the usage of Scotland there exists a servitude of 
feal and divot.

It is the right one has of turning up feals or divots 
from the surface of the servient tenement, and carrying 
them off for thatch to his house, or for the uses of the 
dominant tenement.

(a) 4 Yin. Abr. 583, p. 6, and per Willes, C. J., Willes, 222, 322. 2 Black. 
Com. 32. 5 T. R. 46. 5 Taunt. 244.

(ib) Ib. Wood’s Inst. 208, 209.
(d) 1 Bar. and Aid. 706.

(c) 15 East. 116.
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The servitude of fuel is similar to it. It is a right of 
raising turfs or peats from the servient moss or peat 
land, for fuel to the inhabitants of the dominant tene
ment. (a)

It is not to be extended farther than what is sufficient 
to answer the purposes of those who possess, and have 
their actual residence upon, the grounds entitled to the 
servitude. It cannot be extended to unusual or extra
ordinary purposes, even by possessors. It was found 
in one case, that it may be used for all family purposes, 
and for drying, malting, or brewing the grain of their 
own lands, and burning limestone for the use of the 
lands, and other accommodations of the like nature; 
but not to burn limestone for sale, nor to carry on a 
trade of brewing or distilling for sale, (b)

Both these servitudes imply a right to use the nearest 
grounds of the servient tenement whereon to lay and 
dry the turf, peats, or feals, and to a way or passage by 
which they may be carried off to the dominant, (c) 

Thirlage is classed as a servitude in Scotland. It is a 
restriction of lands, and their inhabitants, to a particular 
mill for the grinding of grain, with the burthen of pay
ing such duties and services as are expressed or implied 
in the constitution of the right. It is not properly 
a servitude (which consists in patiendo merely), nor a 
restraint on the absolute exclusive use of property.

The territory subject to the monopoly is called the 
thirl, or sucken. Multures (moliturce) are a proportion 
of grain paid to the miller for the grinding of the rest. 
Insucken multures may be called the monopoly price of 
grinding : outsucken multures, the price paid by those 
not astricted. Dry multures are duties in grain, or 
money, paid whether grain be ground or not; and

(а) Fac. Coll. Dec. 20th, 1775, Brown, Diet. 14,542.
(б) Fac. Coll. Leslie, Nov. 27th, 1793, Diet. 14,542.
(c) Cr. lib. 2, Dieg. 8, § 35, &c. Ersk. b. 2, tit. 9, § 17-
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knaveships, or sequels, are a perquisite or allowance 
paid to the miller’s servant, (a)

The several kinds of thirlage are, 1st, Grana cres- 
centia ; 2ndly, Grindable corn ; and 3rdly, Illata et in- 
vecta.

1st, Grana crescentia, growing corns. They include 
all the grain raised upon the lands ; whether carried to 
the mill; or sold in the shape of corn to dealers; or even 
malted as barley.(6) But they do not include seed corn, 
horse corn, rent corn to the proprietor of the mill as 
landlord, where stipulated to be delivered unground; 
feu-duty corn, delivered to the proprietor of the mill as 
the superior, though afterwards converted into money; 
teind-sheaves ; grain purchased, (c)

A clause astricting lands in general terms, has been 
held to import thirlage of omnia grana crescentia. (d) 

2ndly, Grindable corn does not include all grain 
capable of being ground ; but only such as is required 
to be so (even that which is necessary for the tenant’s fa
mily) the mill being fitted to grind it. What is not so 
required to be ground, may, notwithstanding  ̂this servi
tude, be sold without paying multure. (e) By usage, 
however, this has been held as extensive as the thirlage 
of grana crescentia. (f)

(a) Ersk. b. 2, tit. 9, § 18,19.
ib) Ersk. b. 2, tit. 9, § 23. Earl of Wigton, Dec. 15th, 1736, Elch. Mult. 3. 

Forbes, Jan. 1744, Diet. 16,022.
(c) Lord Innerwick, July 7th, 1635, Diet. 15,972. Newmaine, March 

14th, 1707, Diet. 10,727. Stewart, Jan. 3rd, 1662, Diet. 10,854. Garden, 
Nov. 18th, 1697, Diet. 15,990. Halkerston, Jan. 7th, 1709, Diet. 16,003. 
Lord M'Leod, June 18th, 1778, Diet. 16,070. See note in Ivory’s Ersk. 
202. See various cases, Brown’s Syn. v. Thirlage, 2535. Maxwell, 
June 26th, 1766, Diet. 16,057- Bruce, Nov. 17th, 1741, Diet. 16,020, 
Elchies, Mult. 7-

(d) Lord Kilkerran, June 18th, 1755, 5 Brown’s Sup. 830. Yeaman, 
Nov. 17th, 1759, Dick 16,044. Earl of Wigton, sup.

(e) Ersk. b. 2, tit. 9, § 24. Lockhart, Feb. 1731, Diet. 16,015. Lockhart,
Feb. 17th, 1736, Diet. 16,016, Elch. Mult. 2. Law, July 14th, 1742, Elch. 
Mult. 9- Diet. 16,021. Musselburgh, Dec. 20th, 1743, Diet. 16,021, Elch. 
Mult. 11. if) Greig, June 14th, 1781, Diet. 16,068.
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3rdly, Invecta et illata. This thirlage comprehends all 
grain brought into the thirl, whether of the growth of 
the lands or not; all that “ tholes fire and water,” i. e., 
all that suffers an operation which the mill, or its appur
tenances of kiln, &c., are fitted to perform, (a) It does 
not thus include, 1st, Meal or flour bought out of the 
thirl, and brought in and baked within it, if there be no 
fraud ; (b) nor 2ndly, Malt imported and brewed there, 
under the same qualification ; (c) nor 3rdly, Grain im
ported at a harbour within the thirl, to be carried be
yond the thirl for grinding and baking, even where the 
bread is afterwards brought for retail into the thirl; (d) 
nor, 4thly, Ale imported from a brewery, nor bread from 
a bakehouse in the vicinity. (e)

The nature and extent of the burthen may be modi
fied by possession and use. (f)

Grain may be liable to a second multure. Thus, 
grain growing where it is liable to a thirlage of grana 
crescentia, and carried into a thirl, where it is liable to 
a thirlage of invecta et illata, will be liable to both, 
unless the* mill belongs to the same proprietor, (g)

The lightest thirlage is to be presumed. (A)
Two different species of thirlage may be combined. 

Thus, a thirlage constituted of “ the whole grain which 
shall grow upon the said lands, with other stuff and 
corn which they shall happen to grind,” was held to

(a) Stair, b. 2, tit. 7, § 19, 20. Ersk. b. 2, tit. 9, § 25 
(5) McKenzie, March 23rd, 1624, Diet. 16,965. Gray, Jan. 24th, 1/49, 

Diet. 16,024. Bakers of Perth, Feb. 22nd, 1749, Diet. 16,025. Town of 
Haddington, June 19th, 1788, Diet. 16,071. Earl of Fife, July 1st, 1807, 
Diet. Thirlage. App. 2.

(c) Haddington, supra. Marquis of Abercorn, Feb. 13th, 1798, Diet. 
16,074.

(d) Bakers of Dundee, Feb. 23rd, 1813, F. C.
(e) Arnot, July 20th, 1757, Diet. 16,035.
(/) Greig, June 14th, 1781, Diet. 16,068.
ig) Elphinston, June 14th, 1749, Diet. 16,026.
ih) Ersk. b. 2, tit. 9, § 27.
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be a thirlage of grana crescentia, and of invecta et il
lata. (a)

There is no limit to the number or variety of servi
tudes which may exist, if in the constitution of them the 
essential qualities of servitudes be observed. (b)

SECTION III.

OF THE CONSTITUTION AND EXTINCTION OF SERVITUDES— 
THEIR QUALITIES GOVERNED EXCLUSIVELY BY THE LEX 
LOCI REI SITA3.

I. Servitudes distinguished as affirmative or positive and negative.—Con- 
tinuous and not continuous.—Apparent and not apparent.—Essential 
properties of servitudes.—The tenements by and to which the ser
vitude is owing.—Their vicinity to each other.—Servitudes individua. 
—The rule that they must have causa perpetua.—How this rule un
derstood.—By whom constituted—and in what manner servitudes 
which can only be constituted by such title as would be required to 
transfer the dominium.—Sale, donation, &c.—Bequest.—Destination 
du phre de famille.

II. Servitudes which may be acquired by prescription.
III. Manner in which servitudes are to be exercised, and on whom the ob

ligation of repairing, &c. devolves.
IV. Extinction of servitudes.
V. They are governed by the lex loci rei sites.

Servitudes are distinguished as legal and conven
tional, that is, they are created by law, or constituted by 
the act of man. Thus, the height and distances of ad
joining houses prescribed by the Code Civil, in the

(a) Magistrates of Glasgow, June 10th, 1824; remitted with instructions 
from the House of Lords, May 22nd, 1826, 2 Wils. and Shaw’s App. Cases, 
230. Dawson and Mitchel, S. C. Nov. 14th, 1827, F. C. 6 S. and D. 19.

(b) Dig. lib. 33, tit. 1,1. 12. Voet, lib. 8, tit. 3, n. 12.
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cases referred to in the preceding section, and the va
rious other obligations imposed by municipal regulations 
on the owners of contiguous houses or lands, are instances 
of the former. The latter may be constituted by act 
inter vivos or by testament, (a)

The convention or contract by which they are created 
may be implied, as when the party has been allowed to 
continue in the exercise of the servitude for that space 
of time which completes the period of prescription. 
Certain servitudes may, therefore, be acquired by pre
scription.

Before these several modes of constituting servitudes 
are considered, it may be useful to state some further 
distinctions to which they are subject, and the qualities 
essential to their existence.

The servitudes by which the owner of a tenement is 
obliged to permit another to do a certain act, are dis
tinguished from those by which he is restrained from 
doing certain acts. The former are called affirmative 
or positive and the latter negative servitudes. (b)

Servitudes which cannot be exercised without that 
fact being seen by the public, that is, where there are 
external works in which their exercise consists, as the 
window or aqueduct, are called patentes, apparent or 
manifest. Those which are exercised without affording, 
by any external work, evidence of their exercise, as the 
restraint on building beyond a certain height, are called 
latentes, non-apparent or not manifest, (c)

Again, servitudes are distinguished as continuous or 
not continuous. Of the former description are those,

(a) Dig. lib. 8, tit. 4,1. 3, 6; tit. 2,1. 34; lib. 8, tit. 4,1. 17; lib. 7, tit. 1, 
1. 19; lib. 8, tit. 5,1. 20. Voet, lib. 8, tit. 4, n. 1, 2.

(b) D’Avezan, de Servitutibus. Stair, b. 2, tit. 7, § 5. Ersk. b. 2, tit. 9, 
§ 1, 35. Merlin, tit. Servitude, § 6. Toullier, liv. 2, tit. 4, c. 3, des servit. 
Sect. 2. Code Civil, art. 690.

(c) Charondas, sur Tart. 186 de la Coutume de Paris. Stair, b. 2, tit 7, 

§ 2. Ersk. b. 2, tit. 9, § 6.
VOL. III. F F



434 CONFLICT OF LAWS.

the cause of which constantly subsists without the act or 
intervention of the party, as the servitude non altius 
iollendi. And the continuance of the latter depends on 
their exercise by the act of man, as a right of way. (a)

It is essential that there be two tenements, preedia 
Prcediis servient, and that the servitude be imposed on 
the one for the advantage of the other, (b) Although 
the rule is “ nemo potest servitutem adquirere, vel ur- 
bani, vel rustici praedii, nisi qui habet praedium,”(c) yet 
a contract to subject a building about to be erected to a 
servitude will be enforced. (d)

There must be a vicinity between the dominant and 
servient tenement; but this vicinity is construed more 
strictly in some servitudes than in others. Thus, in 
urban servitudes, if the two houses are in view of each 
other, the one may have a servitude on the other: “Si 
inter meas et Titii sedes tuae aedes intereedant, possum 
Titii aedibus servitutem imponere, ne liceat ei altius tol- 
lere, licet tuis non imponatur: quia donee tu non ex- 
tollis, est utilitas servitutis.” (e)

Rural servitudes also may be imposed notwithstanding 
there may be a river or public road between the two te
nements. (f)

Servitudes are described as “ individuae; pro parte 
dominii servitutem adquiri non posse. Pro parte quo- 
que neque legari, neque adimi via potest: et si id fac
tum est, neque legatum, neque ademptio valet.” (g)

(a) Charondas, sur Part. 186 de la Coutume de Paris. Stair, b. 2, tit. 7, 
§ 2. Ersk. b. 2, tit. 9, § 35.

(b) Dig. lib. 8, tit. 4, 1. 1, § 1; 1. 7, 8.
(c) Dig. lib. 8, tit. 4,1. 1, § 1.
(d) Dig. ib. tit. 2,1. 22, 23. D’Avesan, de Servitut. c. 12. Voet, lib, 8, 

tit. 1, n. 2, tit. 4, n. 13,15. Inst. Law of Spain, b. 2, tit. 6. Pothier, Introd. 
au tit. 13 des Servitudes Reelles.

(e) Dig. lib. 8, tit. 5,1. 5. Ib. tit. 2, 1. 36, 37, 38.
(/) Ib. tit. 3,1. 38. D’Avezan, c. 12. Voet, lib. 8, tit. 4, n. 19-
(g) Dig. lib. 8, tit. 1, 1. 11.
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“ Sii quis partem aedium tradet, vel partem fundi, non 
potest servitutem imponere, quia per partes servitus 
imp<oni non potest, sed nec adquiri.” (a)

One of two joint tenants, or tenants in common, can
not impose a servitude : “ Unus ex dominis commu- 
niurn aedium servitutem imponere non potest.” (b)

But it seems that if the other joint tenant or tenant in 
common subsequently confirmed the grant, it would be 
valid, (c)

Another essential quality of servitudes was, that they 
should have a perpetual cause: “ Omnes servitutes, 
perpetuam causam habere debent.” id) The proper ap
plication of this rule has been the subject of much con
troversy amongst jurists. Heineccius has devoted one 
of hiis treatises to the examination of their conflicting 
opinions. His own opinion, in which Vinnius (e) seems 
to concur, is thus expressed : “ Ita et perpetuam causam 
habere dicitur servitus, cum ea est qualitas et conditio, 
ut praedii dominantis possessores, quoad durant praedia, 
et quoties collibitum est, ea uti, commodumque inde
percipere possint..........Quoties juris, praedio cuidam in-
haefentis, ea est conditio, ut solo naturae beneficio et sine 
manuaria vicini opera, dominantis praedii possessori 
suffieiat, ita, ut ille hoc jus quandocumque collibuerit, 
exercere possit; toties causa ejus est perpetua, ac pro- 
inde servitutis praedialis nomen jus istud recte tuetur. 
Quoties ea est juris hujusmodi conditio, ut vel man
uaria possessoris praedii servientis opera ad illud exer- 
cendum necessaria sit, vel saltern dominantis praedii 
possessori ad usum non suffieiat, toties id jus causa per- 
petuli caret, neque adeo pro servitute haberi potest.” (f)

(a) Dig. lib. 8, tit. 4,1. 6, § 1.
(b) Dig. lib. 8, tit. 1,1. 2. Poth. ib. art. 1. Toull. liv. 2, des Biens, tit. 4,

c. 3, n. 573. (c) Voet, lib. 8, tit. 4, n. 9. Groeneweg. ad h. tit. Toull. ib.
(d) Dig. lib. 8, tit. 2,1. 28, tit. 3, 1. 9.
(e) Vinnius, in Inst. lib. 2, tit. 3, p. 101. 
t/) Heineccius, Exer. 32, § 26, 28.

F F 2
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As the jus servitutis necessarily diminishes the interest 
or estate in the servient tenement, it can be created by 
those only who have the power of making an alienation 
of the tenement. The restrictions therefore to which 
the latter power is subject equally extend to the con
stitution of servitudes. Those who have only a limited 
estate in the tenement, may impose a servitude, but it 
cannot continue after the determination of their estate, 
unless with the concurrence of the party who has be
come entitled to the tenement. Neither can one joint 
tenant or tenant in common, impose a servitude without 
the consent of his co-tenant, nor can the person who has 
merely the nuda proprietas, impose it without the con
sent of the usufructuary, (a)

Although it is said, “ Si quis velit vicino aliquod jus 
constituere, pactionibus atque stipulationibus id efficere 
debet,” (&) yet the servitude would not be actually 
constituted, but merely an action to enforce it given, 
unless there had been the same transfer of the servitude 
as would be required in the alienation of the tenement.

The servitude does not, from its very nature, admit of 
delivery. An equivalent therefore was found in the 
user by the one, and the acquiescence in that user by the 
other owner. “ Usus et patientia” or “ Demonstratio 
loci ad servitutes exercitum,” had the effect of “ tra- 
ditio.” (c)

This principle is adopted by the law of Scotland. (d)
It was the doctrine of the civil law, as well as that of 

Holland, Spain, and Scotland, that the contract for the 
servitude, unless it had been followed by the quasi

(a) D’Avezan, de Servit. part 5. Poth. Introd. au titre 13 des Ser. Reelles. 
art. 2. Toullier, tit. 4, des Servitudes. (b) Inst. lib. 2, tit, 3, $ 4.

(c) Vinnius, ad Inst. lib. 2, tit. 3, § 4. D’Avezan, de Servitut. part 4.
(d) Kilk. v. Proof, n. 13, Jan. 12th, 1750, Kincaid, Diet. 8404, Fale.

vol. 2, n. 121, and Elchies, v. Servitude, n. 4. Fac. Coll. Cleghorn, May 17, 
1805, Diet. 16,141. 2 Dow, 40. Dinwiddie, Nov. 23rd, 1821, S. and B.
Davidson, May 15th, 1822, ib. Clelland, Feb. 21st, 1739, C. Home, 
Diet. 14*506.
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traditio, or possession, did not affect a singular successor, 
as a purchaser or donee, although universal successors 
would be bound to make good the contract of their an
cestor. (a)

Under the civil law and the jurisprudence of Holland 
and Spain, servitudes might be constituted by any of 
the modes which would be effectual for transferring the 
dominium in immoveable property.

The vendor might, in the contract by which he sold a 
tenement, reserve a servitude on it for a particular tene
ment belonging to himself, or he might impose a servi
tude on the latter in favour of the former.

They might be constituted by gifts, exchange, com
promise, partition, and testament, (b) and by judgment 
in the actions ‘ ‘ Communi dividundo et de familia 
exerciscunda.” (c)

The civil law required, if it were the intention of the 
vendor in selling one of two tenements to reserve a ser
vitude on it, that there should be expressed in the in
strument of sale, the designation of the servitude so 
reserved. “ Quidquid venditor servitutis nomine, sibi 
recipere vult, nominatim recipi oportet.”(<f) The general 
exception “ quibus est servitus, utique est,” was not suf
ficient to enable him to claim a servitude; for it was 
considered as referring to such servitudes as were due 
to strangers, (e)

In urban servitudes, there must have been an express 
mention of the particular species of servitude reserved.

(a) Fab. Cod. lib. 3, tit. 24, def. 2. Gomez, Var. Resol. tom. 2, c. 11, 
n. 16. Ersk. b. 2, tit. 9, § 3.

(b) Inst. lib. 2, tit. 3. Perez, ad Cod. lib. 3, tit. 34, n. 20. D'Avezan, de 
Servit. p. 4. Voet, lib. 8, tit. 4, n. 1, 2. Dig. lib. 8, tit. 4,1. 3, 6, 16, tit. 2, 
1. 34, lib. 7. tit. 1,1. 19.

(c) Dig. lib. 10, tit. 2,1. 22, § 3, tit. 3, 1. 7, § 1. Matth. de Auct. lib. 1, 
c. 12, n. 24. L. 14, tit. 3, P. 5. Inst, of Law of Spain, lib. 2, tit. 6. Poth. 
Introd. au titre 13, des Servit. Reelles, art. 2. Merlin, Rep. tit. Servitude, 
§16. Toull. liv. 2,tit. 4, c. 3, des Servit. Sect. 3, § l.

(d) Dig. lib. 8, tit. 4,1. 10. (e) Ib.
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“ In tradendis unis aedibus ab eo, qui binas habet, species 
servitutis exprimenda est; ne, si generaliter servire dic
tum erit, aut nihil valeat, quia incertum sit quae servitus 
excepta sit, aut omnis servitus imponi debeat.” (a) 

These two rules are adopted in all the systems of ju
risprudence which are here considered.

In Holland and Spain the grant of the servitude must 
be made with the forms and solemnities required for the 
alienation of immoveable property. (6)

In Scotland a servitude by grant is constituted either 
in the charter of the dominant or of the servient tene
ment, or in a separate deed, contract, missive, or other 
authentic writing, (c) And it will be effectual against 
singular successors, either if qualifying the recorded 
sasine, or if the grant be followed by such possession or 
use as it admits of; possession being in this case the 
badge but not the measure of the right, (d)

Negative servitudes can be constituted only by grant, 
for as they are incapable of possession, they cannot be 
acquired by prescription, (e) The deed must be au
thentic and binding, but does not require sasine, or 
publication in the record, (f) It must also be in such 
terms as unequivocally to create a burden or restraint 
on the proprietor of the servient tenement.

A negative servitude may be established by a building 
plan or by articles of roup, (g)

(a) Dig. lib. 8, tit. 4,1. 7- Cod. lib. 4, tit. 51,1.7.
(b) Inst. Law of Spain, b. 2, tit. 6. Groenew. ad § 4, Inst. lib. 2, tit. 3, 

et ad H. Grot. Manud. ad Jurisp. Holl. lib. 2, c. 36, n. 1. Voet, lib. 8, 
tit. 4, n. 1.

(c) Ersk. b. 2, tit. 9, § 3. Turnbull, Jan. 26th, 1622, Diet. 14,499- Pen- 
nimuir, Dec. 7th, 1632, Diet. 14, 502. Kincaid, Jan. 12th, 1750, Diet. 8404. 
Elchies, v. Servitude, n. 4. Garden, Nov. 27th, 1734, Diet. 14,517- Din- 
widdie, Nov. 23rd, 1821, 1 S. and B. 164. Davidson, May 15th, 1822. Siev- 
wright, Dec. 19th, 1828, 7 S. and D. 210.

(id) Pittaro, Dec. 12th, 1673, Diet. 14,503. (e) Ersk. b. 2, tit. 9, $ 35.
(/) Town of Edinburgh, March 11th, 1630, Diet. 14,500. Clelland, Feb. 

21st, 1739, Diet. 14,506. Mutrie, June 26th, 1810, F. C. Gray, Jan. 31st, 
1792, Diet. 14,519, affirmed. Bell’s Princ. 994. (g) Ib.
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By the coutume of Paris no servitude could be acquired 
by prescription or sans titre. But that title might be by 
sale, donation, partition, exchange, bequest, or any 
other act competent to transfer the dominium or pro
perty in the tenement, (a)

It was one of the articles of the coutume of Paris that 
destination “ du pere de famille vaut titre.” One of 
two tenements, belonging to the same person, may have 
a view or other service from the other, which if the te
nements had belonged to different proprietors would have 
been a servitude, but which, as they belong to the same 
proprietor, cannot be servitudes, quia nemini res sua 
servit.

These two tenements may however pass into the 
hands of different proprietors, either by alienation or by 
partition amongst the heirs of the former owner. The 
service which the one tenement derived from the other 
tenement, which was “ destination du pere de famille,” 
when they both were owned by him, becomes a servi
tude to which the owner of the one tenement is entitled 
from the other tenement.

This destination must have been made by writing, (b)
Under the Code Civil, writing is essential to consti

tute servitudes which are non-apparent, notwithstanding 
they are continuous, and servitudes which are not con
tinuous, whether the latter be apparent or non-appa
rent. (c)

An appointment by the father of a family, has the 
effect of writing in regard of continuous and apparent 
servitudes. (d)

No appointment by the father of a family is admitted, 
unless it is proved that the two tenements actually se
parated had belonged to the same owner, and that it

(a) Art. 186, 1 Dupless. 121. Merlin, tit. Servitude. Pothier.Introd.au 
titre 13 dies Servitud. Reelles. (b) Art. 216.

(c) Art. 691. (d) Art. 692.
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was by him matters were placed in that state, from 
which the servitude results, (a)

If the owner of two tenements, between which there 
exists an apparent mark of servitude, dispose of one of 
them, and the contract does not contain an agreement 
relative to the servitude, it continues to exist actively or 
passively in favour of the property aliened, or upon the 
property aliened, (b)

With respect to those servitudes which cannot be ac
quired by prescription, nothing can be substituted for 
the document constituting the servitude but a written 
acknowledgment of the servitude by the owner of the 
property charged with it. (c)

By the law of England, a servitude, whether it be 
right of way, or any other easement out of land, cannot 
be created or transferred except by deed. Grants of 
easement, of this description, have been liberally con
strued. Thus, where A. covenanted and agreed with 
B. his heirs and assigns, that it should be lawful for 
them at all times to have and to use a way through 
and over a close of A., in consideration of which B. co
venanted and agreed to pay to A. twenty shillings at 
the execution of the agreement, and also to pay sixpence 
to him and his heirs, and also to repair the gate between 
their closes ; it was held that this amounted to a grant 
of a right of way, and not to a covenant merely. (d)

It is a principle admitted in all these systems of juris
prudence, that where a servitude is created, every thing 
is granted necessary for the use of it.

Thus, the servitude of drawing water at the spring of 
another, necessarily implies a right of way. (e)

In constituting a servitude, as, for instance, a right of
(a) Art. 693. (5) Art. 694. (c) Art. 695.
(d) Fentiman v. Smith, 4 East, 107. Hewlins v. Shippam, 5 Barn, and 

Cress. 221.
(e) Dig. lib. 8, tit. 3,1. 3, § 3. Voet, lib. 8, tit. 3, n. 7. L. 6, tit. 31, Part. 3, 

Ersk. b, 2, tit. 9. Code Civil, art. 696. llowton v. Frearson, 8 T. R. 50.
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way, or that aquae ductus, or aquae haustus, if no desig
nation be made of the particular part of the tenement in 
which it is to be exercised, the selection is left to the 
owner of the dominant tenement, but he must not make 
such a selection as would unnecessarily occasion detri
ment to the servient tenement, (a)

II. The prescription of ten years inter praesentes, and 
twenty years inter absentes, was another mode by which 
servitudes could be acquired under the Justinian 
Code. (5)

The exercise of the servitude, if it be not vi nec clam 
nec precarvo, although the owner of the adjacent tene
ment was ignorant of such exercise, is a bond fide pos
session, and no justus titulus is required, (c)

It appears, however, that a negative servitude, as 
that non altius tollendi, or ne luminibus ojficiatur, could not 
be acquired by prescription, unless there had been some 
act attempted in contravention of this servitude, which 
had been opposed by the person claiming it, and the 
party had yielded to that interposition. (d)

The law of Spain admitted a similar prescription, (e) 
The law of Holland applies to servitudes the same 

prescription which it adopts with respect to immoveable 
property, but negative servitudes cannot be acquired by 
prescription, unless there has intervened some act by 
which the person claiming it has asserted it, and the 
opposed party has yielded to that assertion, (f)

(ia) Dig. lib. 8, tit. 3,1. 13, § 1, and 1. 21, and tit. 1, L 9- Fab. ad Cod. 
lib. 3, tit. 24, def. 4. Resp. Jur. Holl. p. 5, cons. 50. Voet, lib. 8, tit. 3, 
n. 8. Morris v. Edgington, 3 Taunt. 24.

(b) Cod. lib. 7, tit. 33, 1. 12. Dig. lib. 8, tit. 5, 1. 10, and tit. 2,1. 20; 
lib. 39, tit. 3, 1. 26. Vinnius, Sel. Quaest. lib. 1, c. 31. Perez, ad Cod. 
lib. 3, tit. 34, n. 1, and Perez, ad Cod. h. t. n. 22.

(c) Cod. lib. 7, tit. 33,1.12. Dig. lib. 39, tit. 3,1.26. Voet, lib. 8, tit. 4, n. 4.
(d) Cod. lib. 3, tit. 34,1. 8,9- Dig. lib. 8, tit. 2,1. 41.
(e) L. 11, tit. 30, Part. 3, and L. 16, tit. 31, Part. 3.
(/) Neostad, Decis. Sup. Cur. Holl. 98. Voet, lib 8, tit. 4, n. 6. Resp. 

Jctor. Holl. part. 1, cons. 199. L. Goris, Advers. Tr. 3, p. 1, c. 9, n. 12. 
Groeneweg. ad 1. 1,14. Cod. lib. 3, tit. 34. Grotius, Manud. ad Jurisp. 
Holl. lib, 2, c. 36, n. 4, 5. Matth. Paraem. Belg. paraem. 9, n. 10.
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Under the coutume of Paris no species of servitude 
could be acquired by prescription, (a)

Servitudes which are apparent and continuous may 
be acquired by a possession of thirty years, under the 
Code Civil. But continuous servitudes non-apparent, 
and servitudes which are not continuous, whether ap
parent or non-apparent, cannot be acquired by pre
scription. (b)

Immemorial possession is not sufficient to create them, 
but servitudes of this nature, which at the promulgation 
of the Code Civil had already been acquired by posses
sion in places where they might theretofore have been 
acquired in this manner, are preserved, (c)

In Scotland, servitudes which are not negative may 
be acquired by prescription, or the uninterrupted ex
ercise for forty years, (d)

It has been seen that a servitude by grant is not 
effectual to the grantee, in a question with the superior 
of the lands charged with the servitude, unless he has 
consented to it; for no superior is bound to acknow
ledge a burthen imposed on the lands by his vassal. (e) 

But when the servitude is acquired by prescription, 
the superior’s consent is presumed, from his not using 
acts of interruption; for his right of superiority gave 
him a good title to interrupt.

A servitude by grant, though accompanied only with 
a partial possession, must be governed, as to degree, by 
the tenor of the grant, so as to entitle the possessor to 
the exercise of the right, as ample as it was at first 
granted, when he thinks fit to use it in its full extent; 
but a servitude by prescription is generally limited to 
the measure of the use had by the acquirer of it, agree
ably to the rule, tantum prcescriptum quantum possessum.

(a) Art. 186, 1 Dupless. p. 121, 122. I Ferriere, p. 403. Poth. IntratL 
au tit. 13 des Serv. Reelles. (b) Art. 690.

(c) Art. 691. (d) Ersk. b. 2, tit. 9, § 35.
(e) Stair, Dec. 8th, 1666, E. Cassillis, Diet. p. 5005.
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Yet a servitude by prescription may be sometimes justly 
extended beyond former usage, if without such exten
sion the right would be unprofitable to the acquirer, (a)

When the easement or servitude has been enjoyed for 
twenty years, the law of England presumes a grant from 
the mere length of enjoyment. (5) This principle, how
ever, only applies where the person from whom the 
grant is supposed to have proceeded had power to make 
it; and therefore, where an action was brought for the 
obstruction of certain ancient windows, which had ex
isted more than twenty years, and it appeared that the 
grant of the right so obstructed must have been made, 
if at all, by the incumbent of a rectory, and he having 
no power to make such a grant, so as to bind his suc
cessors, it was held that the presumption did not 
arise, (c)

In London, the presumption of a grant from twenty 
years’ possession of windows is excluded by the custom, 
which requires that there should exist some “ writing, 
instrument, or record of an agreement.” (d)

By the recent statute, an enjoyment for forty years 
without interruption, of a right of way, or other ease
ment, or a right to any water-course, or the use of any 
water for the full period of forty years, confers an ab
solute and indefeasible right thereto, unless it shall 
appear that the same was enjoyed by some consent or 
agreement expressly given or made for that purpose, by 
deed or writing, (e) ,

III. With the exception of the servitude onus ferendi, 
where the owner of the servient tenement is bound to

(a) Stair, July 20th, 1677, L. of Gairleton, Diet. p. 14,535. Bruce of Ken- 
net, reported by Elchies, Nov. 4th and 11th, Dec. 1741, v. Servitude, n. 2, 
Ersk. b. 2, tit. 9, § 35.

(b) Darwin v. Upton, cited 3 T. R. 159- Campbell v. Wilson, 3 East, 
294. Wright v. Howard, 1 Sim. and Stu. 203.

(c) Barker v. Richardson, 4 Bar. and Aid. 579.
(d) 2 Swanst. 339, and cases there referred to.
0) 2 and 3 Wm. 4, c. 71, § 1.
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repair that which is used for the support, the owner of 
the dominant tenement is bound to keep in repair the 
way or other means by which he uses the servitude, (a) 
Thus, the person entitled to a servitude of drain, must, 
at his own expence, clean and repair it. So the domi
nant of a road must keep it in order for his own use; 
and any stipulation to the contrary imposes a personal 
obligation superadded to the servitude. (b)

The owner of the dominant tenement has the right, 
as a part of the servitude, to perform, at his own ex
pence, all such works as are necessary for preserving and 
making use of the servitude; and so he is entitled to 
have access to make the necessary repairs.

The owner of the servient tenement can do nothing 
to diminish the use or convenience of the servitude to 
the owner of the dominant. Nor can the owner of the 
dominant enlarge his use so as to increase the burthen 
on the servieDt, unless in so far as such change of use 
may be necessary in order to make the servitude 
effectual, (c)

IV. A servitude is necessarily extinguished when the 
person by whom it was constituted ceases to have any 
right in the property from a cause which preceded the 
constitution of the servitude. “ Resoluto jure dantis 
resolvitur jus accipientis.” Thus, if the estate of the 
person constituting the servitude was subjected to be 
defeated on the happening of a particular event, and

(a) Dig. lib. 8, tit. 1,1. 15, § 1, and tit. 4,1. 11. Voet, lib. 8, tit. 3, n. 7, 
and tit 4, n. 16. Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 33, n. 12. 
Inst. Law of Spain, b. 2, tit. 6.

(b) Parson of Dundee, July, 1687, Diet. 14,521. Gray, July 30th, 1762, 
Diet. 12,800. Carlile, Nov. 1731, Diet. 14,524. Stair, b. 2, tit. 7, § 6. 
Ersk. b. 2, tit. 9, §8. Murray, June and July, 1715, Diet. 14,521. Nichol
son, Feb. 19th, 1708, Diet. 14,516. Ersk. b. 2, tit. 9, § 1. Merlin, tit. Ser
vitude, § 29- Code Civil, art 697, 698, 699. Rider v. Smith, 3 T. R. 766.

(c) Voet, lib. 8, tit. 3, n. 8. Ersk. b. 2, tit. 9, § 4. Lord of Gairleton, 
July 20th, 1677, Diet. 14,435. Bruce of Rennet, 1741, Elch. Servit. n. 2. 
Magistrates of Dunbar, May 23rd, 1829, 7 S. and D. 672. Merlin, Rep. 
tit. Servitude, § 29- Code Civil, art. 701.



that event happens, his estate ends, and with it the ser
vitude which he had created, (a)

The destruction of the dominant or servient tenement 
is an extinction of the servitude. But that destruction 
must be complete, because on the restoration of the 
tenement the servitude will revive. (b)

The servitude is extinguished remissione. The remissio 
may be implied, as when the owner of the dominant 
permits the owner of the servient tenement to do some 
act which prevents his use of the servitude. “ Si stilli- 
cidii immittendi jus habeam in aream tuam, et permisero 
jus tibi in ea area aedificandi, stillicidii immittendi jus 
amitto. Et similiter si per tuum fundum via mihi 
debeatur, et permissero tibi, in eo loco, per quern via 
mihi debetur, aliquid facere, amitto jus vise. Is, qui 
per partem itineris it, totum jus usurpare videtur.” (c)

But a remission of one of two servitudes does not 
imply that of another. (d)

A part of the tenement may be released from the 
servitude, (e)

The abandonment of the servient tenement is another 
mode by which the servitude is extinguished, (f)

It is also extinguished confusione; that is, by the 
ownership of the dominant and servient tenements being 
united in the same person. “ Servitutes prsediorum

(a) Dig. lib. 35, tit. 1,1. 105, and lib. 8, tit. 6, 1. 11, § 1; lib. 50, tit. 17,
1. 54. Voet, lib. 8, tit. 6, n. 13. Toullier, lib. 2, tit. 4, c. 3, des Servitudes, 
&c. n. 681, et seq.

(b) Dig. lib. 8, tit. 6,1. 14, and tit. 2, 1.20, 1. 31, 33. Cxpolla, de Servit. 
Praed. Urban, cap. 28, n. 6. Donellus, Comment. Jur. Civilis, lib. 11, 
c. 18, in fine. Carpz. Def. For. part 2, cons. 41, def. 19. Voet, lib. 8, tit. 6, 
n. 4. Inst. Law of Spain, b. 2, tit. 6. Toullier, ib. n. 684. Merlin, Rep. 
tit. Servitude, § 30. Code Civil, art. 703. Stair, b. 2, tit. 7, § 4. Ersk. 
b. 2, tit. 9, § 37.

(c) Dig. lib. 8, tit. 6, 1. 8, and lib. 8, tit. 4, 1. 18. Grot, ad Manud.
Jurisp. Holl. lib. 2, c. 37, n. 4. Van Leeuwen, Cens. For. p. 1, lib. 2, c. 14, 
n. 46. Voet, lib. 8, tit. 6, n. 5. (d) Ib.

(e) Ib. Voet, ib. n. 6. Merlin, ib. § 6. Toullier, ib. § 2, n. 671.
(/) Merlin, ib. § 5. Toullier, ib. n. 693. Code Civil, art. 699.
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confunduntur si idem utriusque praedii dominus esse 
caeperit.” (a)

The general rule is, that it will not revive, although 
there should be a subsequent separation: “Si quis 
aedes quae suis aedibus servirent, cum emisset, traditas 
sibi accepit, confusa sublataque servitus est: et, si rursus 
vendere vult, nominatim imponenda servitus est; alio- 
quin liberae veniunt.” (b)

But this rule is subject to qualifications: Thus, if the 
union were not intended at the time it took place to be 
perpetual, when it ceases, and the servient tenement is 
no longer the property of the owner of the dominant 
tenement, the servitude will revive, (c) In such cases 
the servitude is suspended, rather than extinguished. (d)

In England a way of necessity revives when the unity 
of possession ceases, (e)

Servitudes are also extinguished by non-user. No 
distinction was established by the civil law, or the law 
of Holland or Spain, between the prescription by which 
servitudes, and that by which other real rights, were 
discharged. It runs from the time when the servitude 
was last exercised, if it be an' affirmative or positive ser
vitude, or if it be a negative servitude, from the period 
when some act was done by the owner of the servient 
tenement inconsistent with that exercise, and which was 
not interrupted by the owner of the dominant tene
ment. (/)

The law of France, before the promulgation of the

(a) Dig. lib. 8, tit. 6,1. 1.
(jb) Dig. lib, % tit. 2,1. 30.
(c) Dig. l>b. 23, tit. 5,1, 7 ; lib. 8, tit. 1,1. 18 ; lib. 36, tit. 1,1. 73, § 1.
(d) Merlin, Rep, tit. Servitude, § 32. Poth. Introd. au tit. 13, des Servit. 

n. 14. Code Civil, art. 705. Erskine, b. 2, tit. 9, § 37. Bell’s Principles, 
997.

(e) Buckley v, Coles, 5 Taunt. 311.
(/) Dig. lib. 8, tit. 2,1. 6, tit. 6,1. 18. Hugo Grotius, Manud. ad Jurisp. 

Holl. lib. 2, c. 37, n. 9. Van Leeuwen, Cens. For. part 1, lib.. 2, c. 14, 
n. 49. Merlin, Rep. ib. § 33. Voet, lib. 8, tit. 6, n. 7.
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Code Civil, and that code, has established a prescription 
of thirty years, (a) calculated according to the different 
kinds of servitudes, either from the day on which they 
ceased to be enjoyed, in the case of not continuous ser
vitudes, or from the day on which an act repugnant to 
the servitude has been done in the case of continuous 
servitudes. (b)

The manner of the servitude may be prescribed, as 
well as the servitude itself, and in the same way. (c) 

Where the dominant tenement in favour of which the 
servitude is created, belongs to many in undivided 
shares, the enjoyment of one of them prevents prescrip
tion against all. If there be one of the joint owners 
against whom prescription cannot run, as in the case of 
a minor, he shall preserve the right of all the others, (d) 

By the civil law, which is followed in Spain, if the 
tenement, whether it was dominant or servient, were 
sold under a judicial execution, it was sold with its ser
vitudes. “ Si fundus serviens, vel is, cui servitus de- 
betur, publicaretur, utroque casu durant servitutes: quia 
cum sua conditione quisque fundus publicaretur:” (e) 

This law has been adopted by the Code de Procedure 
Civile. (/)

By the law of Holland, the servitude must be claimed 
in the same manner as any other real right. If the 
party entitled to it allowed the tenement to be sold 
without making such claim, it would be sold discharged 
of the servitude, unless it were that species of servitude 
which was obvious to the sight, as the stillicidium. (y)

(a) Code Civil, art. 706.
(b) Art. 707. (c) Art. 708.
(d) Dig. lib. 8, tit. 6,1. 6, and 1.10. Voet, lib. 8, tit. 6, n. 10 Merlin, 

Rep. ib. § 33. Code Civil, art. 709, 710.
(e) Dig. lib. 8, tit. 3, L 23, § 2.
(/) Proced. Civil, art. 731.
(g) Voet, lib. 8, tit. 6, n. 14. Matth. de Auct. lib. 1, c. 11, n. 48.
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This relaxation of the rule of the civil law was adopted 
in France, (a)

V. They ms servitutis is a real right, and is necessarily 
governed as to its constitution, the rights and obligations 
of the owners of the dominant and servient tenement, 
and the manner in which it is extinguished, by the lex 
loci rei sites. (b)

(a) Edit. 1551, art. 12. Arret, May 6th, 1587. Merlin, tit, Servitude, 
§ 31. (J) See ante, p. 389-
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CHAPTER XIV.

EMPHYTEUSIS.

Before we conclude this division, it will be proper 
to give a short account of the emphyteusis of the civil 
law, grants in feu-farm under the law of Scotland, and 
fee farm rents and copyholds under the law of England. 
The peculiar nature of these rights and interests has 
suggested a separate consideration of them.

SECTION I.

I. The emphyteusis.—Its nature and original object.—How constituted.
Constituta and promissa.—Ecclesiastica, secularis, or civilis.—The 
manner in which it might be limited.—Restrictions on the power of 
alienating.—The fine, or laudemium.—In what cases payable.—The 
extinction of the emphyteusis.—By non-payment of the canon m- 
phyteuticus.—By the destruction of the property, &c.j—

II. The emphyteusis adopted by the laws of Spain, Holland, and France.
III. Feu-farm grants in Scotland.—Origin of.—Obligations of a vassal as to

delivery, &c.—Where the obligation is alternative.—Superior’s re
medies to compel payment of feu duties.—Resemblance of feu-farms 
to the emphyteusis.

IV. Fee farm rents in England.
V. Copyholds.—Nature of estate.— Surrender.—Presentment.—Admit

tance.—Limitation similar to the common law.—Statutes which apply 
to.—Entail.—Barring of entail.—Husband and wife.—Curtesy.— 
Dower or free bench.—Mortgage.—Quit rents.—Fines.—Heriots.— 
Escheat and forfeiture to lord.—Extinguishment of copyholds.

VI. These interests and rights are governed by the lex loci rei sites.

I. Therms emphyteuticum is a contract by which houses 
or lands are given to be possessed for ever, or at least 
for a long term, upon condition that they shall be im
proved, and a small annual rent, or pension, canon em-

VOL. III. G G



450 CONFLICT OF LAWS.

phyteuticus, either in money, grain, or any other thing, 
is reserved and made payable to the grantor, as a recog
nition of his paramount title, (a) “ Dominus praedium
suum alicui habendum et fruendum in perpetuum tra- 
didit, certa pensione in singulos annos constituta, ea 
lege, ut quamdiu pensio domino solvetur, tamdiu neque 
ipsi colono, neque iis, qui in locum ejus successerunt, 
praedium auferri possit.” (b) The grantee was called 
the emphyteuta. This right originated in the design of 
the proprietor to secure the improvement and cultivation 
of those barren or uncultivated lands for which it was 
not easy to procure tenants, in consequence of the expence 
they must incur in settling and improving them. It was 
afterwards constituted in respect of lands the most fertile 
and cultivated.

The lands subjected to it are called agri vectigales, 
when they are granted by public bodies, and the annual 
rent, or pension, was called vectigal; if they were 
granted by private persons they were called agri em- 
phyteuticarii, and the rent reserved was called pensio, 
canon, (c)

A distinction was admitted between the emphyteusis 
constituta and that which was promissa. The former 
consisted in that delivery which the lex loci rei sitce re
quired in the transport of immoveable property, (d) It 
might also be constituted by testament, and acquired by 

> prescription, (e)
The emphyteusis, if it were promissa, gave a per

sonal action only to compel its constitution as a real 
right.

The emphyteusis was distinguished as ecclesiastica, 
and secularis or civilis. The former designation was

(a) Voet, lib. 6, tit. 3, n. 4. Van Der Keessel, Thes. 379, et seq. Inst, 
lib. 3, tit. 25, § 3. Dig. lib. 6, tit. 3. Cod. lib. 4, tit. 66.

(&) Vinnius, in Inst. lib. 3, tit. 25, n. 1.
(c) Voet, lib. 6, tit. 3, n. 1.
(d) Vinnius, ib. n. 4. Voet, ib. n. 4.
(e) Ib. Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 40, n. 16, et seq.
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applied if the property the subject of it belonged to the 
church.

It might be granted to the emphyteuta and his heirs, 
or in favour of a certain family or class of heirs. In 
the former case it was governed by the laws of succes
sion to which allodial property was subject. In the 
latter, it could only be taken by the persons or family 
designated in the instrument by which it was con
stituted. (a)

The grantor retains the dominium directum, and the 
grantee acquires the dominium utile. This interest was 
originally granted to the emphyteuta in perpetuity, or 
for a considerable length of time. Its duration is now 
the subject of agreement between the parties. It was es
sential to its constitution, that there should be reserved to 
the person retaining the dominium directum some annual 
pension or rent, payable in money or in any of the fruits 
of the land, as a recognition of his title. So long as it 
was paid the latter could not dispossess the emphyteuta. 
If during three years, (or during two years, if the em
phyteusis were that distinguished as ecclesiastica,) the 
grantee neglected to pay it, and there was no agreement 
on the part of the former, then he forfeited his right to 
retain the possession. If the dominus directus received 
the pension in arrear, or that which thereafter was pay
able, he was considered to have waived the forfeiture.(6)

The emphyteuta could not sell without giving notice, 
and first offering the land to the dominus directus, and 
it was in his power to become, if he pleased, the pur-

(a) A. Matth. Paraem. Belg. Jur. parsem. 2, n. 37- H. Grotius, Manud. 
ad Jur. Holl. lib. 2, c. 40, n. 2, 3, 4, 7. Van Leeuwen, Cens. For. part 1, 
lib. 2, c. 16, n. 1, 23. Rodenburg, de Jure Conj. in tract, praelim. de Stat. 
divers, tit. 2, c. 2, n. 1, p. 33. Respons. Jctor. Holl. part 3, vol. 1, cons. 43. 
Zoesius, ad Pand. lib. 19, tit. 2, n. 64, et seq. Perez, ad Cod. lib.4, tit. 66- 
n. 4, 5, 6. Voet, lib. 6, tit. 3, n. 10.

(b) Zoes. ib. n. 77. Groeneweg. ad Cod. lib. 4, tit. 66,1. 2. Matth. de 
Auct. lib. 1, c. 11, n. 20* Van Leeuwen, Cens. For. p. 1, lib. 2, c. 16, n. 26, 
27. Vinn. Select. Quaest. lib. , c. 3. Fab. Cod. lib. 4, tit. 43, def. 27. Voet, 
ib. n. 36.

G G 2
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chaser, on intimating his desire, at any time within two 
months after he had received notice of the intended 
sale, (a)

The emphyteuta might make a gift or exchange of 
the property without such an offer to the lord; but 
the latter must have notice of the gift or exchange, in 
order that upon the receipt of the fine, which was the 
fiftieth part of the price, he might admit the new em
phyteuta. (/>) It is not considered that a mortgage of 
the property is an alienation within the terms of the 
law, and therefore it is not required that the emphy
teuta should give notice to the dominus directus of the 
intended mortgage, (c)

By the law of Holland, he might sell his interest
without any offer to the dominus directus, but the latter
was entitled, within a vear after he became aware of its */
sale, to re-purchase it. (d)

This fine, laudemium, is not payable, nor is any notice 
to, or consent by the dominus directus required, where 
the land subject to emphyteusis, is assigned to one of 
several persons by the judgment familice exerdscundce or 
cornmuni dividendo, upon the coheirs receiving a consi
deration in money, (e)

The emphyteuta is entitled to the full and free en
joyment of the property, and to derive all those profits 
and benefits which belong to an usufructuary. He is

(a) Jul. Clarus, § Emphyteusis, quaest. 13. Sande, de Prohib. Alien, 
part 1, c. 4, n. 14,15. Matth. de oblig. Disp. 22, thes. 16. Vinnius, Quaest. 
Select, lib. 2, c. 2.

(b) Jul. Clarus, d. quaest. 23, n. 4. H. Grotius, Manud. ad Jurisp. Holl. 
lib. 2, c. 40, n. 12. Carpz. Def. For. part 2, const. 39, def. 13, 33. Yan 
Leeuwen, Cens. For. part 1, lib. 2, n. 5. Groenewegen, ad 1. ult. Cod. lib. 4, 
tit. 66. Voet, lib. 6, tit. 3, n. 26.

(c) Jul. Clarus, § Emphyteuta, q. 18. Neostad, Cur. Holl. Decis. 59. 
Carpz. Def. For. part 2, const. 38, def. 14. Voet, ib. n. 24. Zoes. ib. n. 109.

(d) Neostad, Holl. Decis. 59. Grotius, Manud. ad Jurisp. Holl. lib. 2,
c. 40, n. 8, 9, 10. Carpz. Def. For. p. 2, const. 38, def. 13. Groeneweg. ad 
Cod. lib. 4, tit. 66, 1. ult. Matth. Paraem. Belg. paraem. 2, n. 3/. Voet, ib. 
n. 22. (e) Voet, ib. n. 35.
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only required to act ut bonus pater-familias, and to ab
stain from those acts which would deteriorate the pro
perty. (a)

Treasure discovered on it belongs to him. (b)
So he is subject to the same burthens as the usufruc

tuary. (c)
The emphyteusis is extinguished by the lapse of the 

space of time for which it had been constituted, or by 
the failure of the line or family to which it was limited. 
When it is thus extinct, the proprietor is not bound to 
re-grant it to the heirs of the former emphyteuta. (d)

It is also extinguished if the property be totally de
stroyed. (e)

When the annual rent was fixed with reference to the 
annual profits of the land, it is said, that if there had been, 
without the default of the emphyteuta, such a partial < 
destruction of the property that the profits of that which 
remained were insufficient to defray it, a reduction of it 
was to be made secundum, arbitrium boni viri, or he might 
deliver up the property if the rent were nominal, and 
merely as a recognition of the dominium directum, (f) 

But when the emphyteusis was granted by the fisc, or 
if the property had been destroyed by the neglect of the 
emphyteuta, it was not competent for him to deliver it

(a) Voet, ib. n. 11.
(b) Zoesius, ib. n. 71. Burgund. ad Cons. Fland. tr. 12, n. 15. Vinn. ad 

Inst. lib. 2, tit. 1, § 3. Voet, lib. 6, tit. 3, n. 11.
(c) Jul. Clarus, § Emphyteusis, quaest. 46. H. Grotius, Manud. ad Juris, 

lib. 3, c. 18, n. 14, et seq A. Matth. disput. 22, n. 8, de Oblig. Voet, ib. 
n. 12.

(d) Voet, ib. n. 14. Zoesius, ib. n. 115. J. Clarus, ib. q. 43, n. 1, et seq. 
Perez, ad Cod. lib. 4, tit. 66, n. 14.

(e) Cod. lib. 4, tit. 66,1. 1. Inst. lib. 3, tit. 25. Fab. Cod. lib. 4, tit. 43, 
def. 36. Carpz. Def. For. part 2, const. 38, def. 19. Jul. Clarus, § Emphy
teusis, quaest. 8, n. 8. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 2, c. 40, 
n. 32. Voet, lib. 6, tit. 3, n. 16.

(/) Voet, ib. n. 17, 19. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 3, 
c. 18, n. 7, 8, 9. Faber, Cod. lib. 4, tit. 43, def. 36. Zoesius, ib. n. 74, 88. 
Gaill, lib. 2, obser. 23, n. 24, et seq. Jul. Clarus, § Emphyteusis, quaest. 8, 
n. 6, 7. Tulden, ad Cod. lib. 4, tit. 66, n. 4, et seq.
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up. (a) He was not entitled to any diminution of the 
rent on account of his having been ejected from, and de
prived of the possession of the property by the act of any 
other person than the dominus directus. (b)

If he were not merely interrupted in the cultivation, 
but actually expelled from the possession of the pro
perty by the invasion of the enemy, or if the property 
were inundated by a river so as not to admit of being 
cultivated for a considerable time, he was entitled to a 
remission of the rent in respect of the period during 
which he had been deprived of any beneficial occupation 
of it. (c)

The non-payment of the canon emphyteuticus, or of 
any part of it, for three years, if the emphyteusis be 
secular, and for two years if it be ecclesiastical, operated 
as a forfeiture of it. (d)

But the emphyteuta retained the property until the 
dominus had declared his intention of recalling the em
phyteusis, and therefore he was entitled to the profits of 
the fourfh year, until that intention was declared, (e) 

The dominus directus might terminate the emphyteu-

(a) Voet, ib. n. 17, 19. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 3, 
c. 18, n. 7, 8, 9. Faber, Cod. lib. 4, tit. 43, def. 36. Zoesius, ib. n. 74, 88. 
Gaill, lib. 2, obser. 23, n. 24, et seq. Jul. Clarus, § Emphyteusis, quaest. 8, 
n. 6, 7- Tulden, ad Cod. lib. 4, tit. 66, n. 4. (b) Ib.

(c) Zoesius, ib. n. 89- Perezius, ib. n. 12. Carpzovius, Def. For. part 2, 
const. 38, def. 19, n. 8, et seq. Matth, de Oblig. dis. 22, th. 10. Van Leeu
wen, Cens. For. part 1, lib. 2, c. 16, n. 21. Voet, lib. 6, tit. 3, n. 20.

(d) Coren, Observat. 22. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 2, 
c, 40, n. 27, 29, et seq. Jul. Clarus, ib. quaest. 8, n. 9- Faber, Cod. hb. 4, 
tit. 43, def. 27. Berlichius, Conclus. Pract. part 2, conclus. 46, n. 1. Gaill, 
lib. 2, obser. 48, n. 4. Carpzovius, Def. For, part 2, const. 38, def. 11. Van 
Leeuwen, Cens. For. part 1, lib. 2, c. 16, n. 11, 12. Voet, ib. n. 36. Zoes. 
ib. n. 77,78. Vinnius, Sel. Quaest. lib. 2, c. 3. Matth. de Auct, lib. 1, c. 11, 
n. 20.

(ie) Cod. lib. 4, tit. 66, 1. 2. Molin. ad Consuet. Paris, tit. 1, des fiefs. 43, 
glos. 1. Perez, ib. n, 15. Berlich. Concl. Pract. part 2,'concl. 46, n. 48, et 
seq. Mysingerus, cent. 6, obs. 83; cent. 3, obs. 97- Carpz. Def. For. 
part 2, cone. 38, def. 12, n 9. Resp. Jctor. Holl. part 2, cone. 5, in fine,, 
cqi}S. 165. Voet, lib. 6, tit. 3, n. 45.
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sis, and recover the property, if the emphyteuta were 
guilty of waste and grossly deteriorated it. (a)

The jus emphyteuticum may be extinguished by pre
scription, as when the dominus direcius has held the pos
session, and thus united in himself the dominium utile as 
well as directum for the period of time constituting the 
prescription, or if the emphyteuta, having been at any 
time during that period in litigation with the dominus 
directus, has denied his title, and exercised acts which 
imported that he had the dominium directum as well as 
utile. (b)

Although the emphyteuta may no longer be entitled 
to retain his interest, yet the dominus directus cannot, of 
his own authority, dispossess him, but he must resort to 
his action, (c)

The improvements made by the emphyteuta are either 
those which he was bound to make in conformity with 
the original constitution of the emphyteusis, or they ex
ceed it. In the former case, there is no pretence for 
remuneration, whatever may be the cause of the extinc
tion of the emphyteusis, but in the latter case he is per
mitted to recover them, (d)

II. The emphyteusis was admitted in the laws of Spain 
and France, and subject to the regulations which have 
been already cited, (e) But it does not exist under the 
Code Civil.

(a) Christinaeus, ad Leg. Mech. tit. 2, art. 18, n. 4. Faber, Cod. lib- 4, 
tit. 43, def. 52. Zoesius, ib. n. 110. Matth. de Oblig. disp. 22, n. 18. Yoet, 
ib. n. 46.

(b) Neostad, Curiae Sup. Decis. 39. H. Grotius, Manud. ad Jurisp. Holl. 
lib. 2, c. 40, n. 24, et seq. Matth. Paraem. Belg. paraem. 9, n. 12. Carpzo
vius, Def. For. part 2, const. 3, def. 17, et const. 38, def. 15. Van Leeuwen, 
Cens. For. part 1. lib. 2, c. 16, n. 25. Voet, lib. 6, tit. 3, n. 47.

(c) Faber, Cod. lib. 8, tit. 3, def. 2. H. Grotius, Manud. ad Jurisp. Holl. 
lib. 2, c. 40, n. 30. Zoesius, ib. n. 93. Perezius, n. 16. Groenewegen, ad 
Cod. lib. 4, tit. 66, 1. 2. Voet, ib. n. 51.

(d) Sande, Decis. lib. 3, tit. 6, def. 6.
(e) L. 28, tit. 8, p. 5. L. 3, tit. 14, p. 1. L. 29, tit. 8, p. 5. L. 10, tit. 23, 

p. 7. Argou, liv. 3, c. 28, § 1, gl. 5, n. 80. Dumoulin, sur la Coutume de 
Paris, § 1, gl. 1, n. 82.
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III. In Scotland, from motives similar to those in which 
the constitution of emphyteusis originated, lands were 
granted under the obligation by the grantee, of paying 
or delivering to the superior, a fixed yearly rent, either 
in money or grain nomine feudifirmce. Such are lands 
held in feu-farm. Sometimes the grantee was bound 
to perform services proper to a farm, as ploughing, 
sowing, reaping, carriages, &c. But the words usually 
adjected to the reddendo of feu-farm charters, pro 
omni alio onere, imported an exemption to the vassals 
from all services not specially contained in that clause. 
This holding was revived by stat. 1457, c. 71. (a)

If there were no special provision in the reddendo of 
a feu-charter, at what place the feu is to be paid or de
livered to the superior, payment or performance ought, 
in general, to be made on the ground of the lands 
charged with that duty. (b) But if the reddendo con
sists of a quantity of grain for the use of the superior’s 
family, the grain must be carried to the manor place of 
the superior. But if the superior did not reside in the 
barony, the vassal was not bound to follow him with the 
grain extra curtem domini. (c)

The superior cannot restrain the feuar from growing 
other grain than that stipulated for the feu duty ; but he 
is entitled under a stipulation of grain, to demand in 
kind such grain as the vassal grows on the land, al
though more valuable. (d)

If the feu duty be payable in produce no longer to be 
found on the land, as peat or coals, which have been 
exhausted, the obligation is not on that account extin
guished, unless there was an express specification. (e)

If the obligation be alternative, as so much grain or 
so much money in lieu thereof, or the value as con-

(a) Ersk. b. 2, tit. 4. § 5, 6, and tit. 5, § 7. (b) Ersk. ib.
(c) Fount. Feb. 25th, 1696, Treasurer of Edinburgh, Diet. 4188. Fac. 

Coll. June 20th, 1763, Munro, Diet. 14,497. (d) Ib.
(e) Munro, June 20th, 1763, Diet. p. 14,497.



FEU-FARM GRANTS. 457

verted by the fiars, it is in the option of the vassal 
which he will deliver, unless it is otherwise indicated by 
the terms of the reddendo, (a)

The superior may compel payment of his feu duties, 
either by means of his real right and preference, or by 
hypothec, or by poinding of the ground, or by personal 
action against the vassal, or by forfeiture of the feu. (b)

The last method of compelling payment of the feu- 
duties is, as it is termed, by tinsel of the feu or irritancy 
ob non solutum canonem; which is a forfeiture of the 
vassal’s right for breach of the feudal contract. This 
irritancy is provided by statute, and it is sometimes 
given by the contract of the parties. In all cases there 
must be a declarator, and the forfeiture is purgeable at 
the bar, (c) before decree of declarator is extracted. (d) 
The superior cannot both insist on the forfeiture and 
demand arrears, (e)

The grant in feu-farm resembles the emphyteusis. 
The latter, it has been seen, gave to the emphyteuta a 
jus dominio proximum. An actio in rent was competent 
to the emphyteuta. He might, at his pleasure, alter the 
face of the ground, he was entitled to the whole profits 
arising from it, and could impignorate the land for debt 
without consent of the dominus. The same right belongs 
to the grantee by feu-farm. The canon emphyteuticus 
corresponds with the duty payable in a feu-holding to 
the superior. Its non-payment worked a forfeiture by 
stat. 1597, c. 250. The restriction frequently imposed 
in feu-charters against alienation without the superior’s

(a) Anstruther, Dec. 2nd, 1742. Elch. Alternative, notes, p. 23. M‘Leod, 
5 Brown’s Sup. 615.

(b) McKenzie, 6, £*12. Ersk. b. 2, tit. 6, § 63, and tit. 5, § 26. Ross, 
vol. 2, p. 392. Hamilton, Jan. 13th, 1756, Diet. p. 15,109. Yuille v 
Lawrie, Jan. 24th, 1823, 2 S. and D. 155.

(c) 1579, 246. Carruthers, June 18th, 1737, Diet. 7235. Lockhart, Nov. 
14th, 1770, Diet. 7244. Baillie, Dec. 15th, 1693, Diet. 7254.

(id) Ballenden, July 6th, 1792, Bell’s 8vo Cases, 157, Diet. 7255.
(e) M‘Vicar, July 14th, 1748, Kilk. 531, Diet p. 15,095.
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consent, is analogous to the restriction imposed on the 
emphyteuta. (a)

IV. The emphyteusis has been considered the parent 
of the fee farm rent in England. It is thus described 
by Spelman: “ Feodi Firma appellatur, cum quis, ex 
dono vel concessione alterius, praedia tenuerit sibi et 
haeredibus suis, reddendo vel dimidiam vel tertiam, vel 
ad minus, quartam partem veri valoris. Tenens hujus- 
modi ad nulla servitia obligator nisi quae in ipsa charta 
continentur, excepta fidelitate, quae omnibus tenuris 
incumbet.” (b)

Mr. Hargrave says, “ the true meaning of fee farm is 
a perpetual farm or rent: the name being founded on 
the perpetuity of the rent or service, not on the quan
tum. (c) Lord Coke seems to intimate the contrary, 
by confining the denomination of fee farm to rents at 
least equal to the fourth part of the value of the land ; 
and the word is explained in a similar manner by Sir 
Henry Spelman, and the author of “ Old Tenures,” 
with this difference only, that the latter restricts the 
value to a third, (d) But it would be wrong to under
stand any of these writers as intending absolutely and 
universally to exclude all rents of less value; for the 
word fee farm most certainly imports every rent or 
service, whatever the quantum may be, which is reserved 
on a grant in fee ; and 30 Lord Coke himself agrees in 
another work, citing Britton, and other books for autho
rities. (e) The sometimes confining the term of fee 
farm to rents of a certain value, probably arose partly 
from the statute of Gloucester, which gives the cessavit 
only where the rent amounts to one fourth of the value 
of the land, and partly from its being most usual on 
grants in fee farm not to reserve less than a third or

(a) Mackenzie, § 6. Ersk. b. 2, tit. 4, $ 5, 6.
(b) Spelm. Gloss. 221, col. 1. (c) Mad. Firm. Burg. 3. Co. Litt. 143, k.
id) Spelm. Gloss, voce feodi-jirma, and Old Ten. tit .fee jirme.
(e) 2 Inst. 44. Britt. 164, b. Co. Litt. ib.
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fourth of such value, (a) After the statute of quia 
emptores, granting in fee farm, except by the king, be
came impracticable, because the grantor parting with 
the fee, is, by operation of that statute, without any re
version ; and without a reversion there cannot be a 
rent-service, as Littleton himself writes in sect.216.’Y^)

V. Copyholds are held (subject to the estates in them 
which the custom confers) by the lord, under the com
mon law, as part of the demesnes of his manor, (c) Al
though in their origin they were mere tenancies at will, 
yet by long indulgence they have, in many instances, 
acquired the character of a permanent inheritance. 
They, however, still continue to be considered as te
nancies at will in all questions concerning the legal, as 
distinguished from the customary property in the 
land. (d)

Copyholds are generally conveyed by the tenant sur- 
sendering them in court, by a written instrument, into 
the hands of the lord, or his steward or deputy, to the 
uses directed by it for a purchaser or a mortgagee or 
trustees of a settlement, or on any other transaction 
inter vivos, (e) The lord and the steward are the mere 
instruments to admit the parties either specified in the 
surrender, or to be designated in the will when made, (f)

Sometimes the surrender is made out of court, either to 
the lord or the steward ,{g) orto a deputy or special steward, 
or by custom to the bailiff, or to two tenants of the manor. 
In all, except the two first instances, the surrender must 
be presented and enrolled by the general custom of 
manors, at the next court, (h) The surrender may be

(a) 6 Ed. 1, c. 4. F. N. B. 210, C. Co. Litt. ib.
(b) Co. Litt. 143, b. note 235. Bradbury v. Wright, Dougl. 627, note,
(c) Co. Tr. 11. 5 Mod. 382.
(d) Co. Tr. 5. Burt. Comp. § 1260.
(e) Burt Comp. § 1263. Humph. Real Prop. 149-
(/) Co. Tr. 91. 105. Co. Litt, 58, n. 5. Burt. Comp. § 1277.
(g) Co. Litt. 58, a. n. 4.
(h) Co. Litt. 62, a. Doe v. Calloway, 6 Bar. and Cres. 492.
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made at one court and the admittance postponed to 
another; (a) the latter may also be made either in or 
out of court; but in the latter case, a memorandum of 
it should be entered on the rolls, the evidence of the 
tenant’s title being copies of the surender and admit
tance from the rolls. (b)

The words of limitation in the surrender must be the 
same as those which would be required for a like pur
pose in the conveyance of freehold lands, (c) unless the 
peculiar custom authorizes a variation. (d) And in 
other respects the surrender is generally to be construed 
in the same manner as a conveyance at common law. (e)

Shifting or springing uses may also be created in 
copyhold lands, (f)

It is a general rule that no statute relating to lands or 
tenements will be applied to customary estates unless 
they be expressly named, if such application would be 
derogatory to the rights of the lord or tenant. Thus the 
statute of uses, (g) the statute of partitions, (h) and the 
statute empowering the making of leases, (i) do not 
apply to copyholds, and in the registry acts they are 
expressly excepted, (j)

The statute de donis is held not to extend to copy
holds, (A) and therefore if an estate be limited to A. and 
the heirs of his body, this is not necessarily an estate 
tail. Copyholds are, however, entailable by custom. (l) 
In the absence of a special custom, the estate will 
be of that kind which is called a fee simple conditional 
at the common law, and which was universally created

(a) Burt. Comp. § 1264.
(b) Humph. Real Prop. 149, 150. Burt. Comp. § 1263, 1317.
(c) Co. Litt. 59, b. Wright v. Kemp, 3 T. R. 473.
(d) Bunting v. Lepingwell, 4 Co. 29, b.
(e) Burt. Comp. § 1278.
(/) Boddington v. Abernethy, 5 Bar. and Cres. 776.
(g) 27 Hen. 8, c. 10. Qi) 32 Hen. 8, c. 32.
(i) 32 Hen. 8, c. 32. (J) Burt. Comp. § 1286.
(k) 1 Cru. Dig. 274. Doe v. Truby, 2 W. Bl. 946. .
(/) Roe v. Baldwere, 5 T. R. 104.
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by those words of limitation, before the statute de 
donis. (a)

An entail of copyhold might have been barred by 
recovery in the lord’s court, on a count analogous to a 
recovery in the superior courts, (b) and in particular 
manors by a forfeiture and re-grant, (c) or a surren
der. (d) But by a late statute, (e) if the entail be of 
the legal estate, a surrender is necessary, but if the en
tail be of the equitable interest, then either a surrender 
or a deed of disposition, (f) to be entered on the court 
rolls, (g) may be adopted. (h)

To pass the wife’s lands, a surrender may be made by 
the husband and wife, she being examined as to her 
consent by the steward, without any special custom ; (i) 
but a custom for the wife to surrender, without the con
sent of her husband, cannot be supported, (j) If, how
ever, the husband’s assent is obtained, he need not join 
in the surrender, (k)

With respect to legal estates in copyholds, the pro
visions of the late statute (l) enable married women to 
dispose of lands by deed, in cases in which the dispo
sition could not, before the passing of the act, have been 
effected by surrender. The difficulty which existed 
before the act, in regard to the passing of the equitable 
interests of married women in copyholds, is removed by 
a provision which enables the husband and wife to sur
render such interests by deed, acknowledged on her 
separate examination, in the same manner as if the 
estate had been legal. (m)

(«) Burt. Comp. § 1284. (b) Dunn. v. Green, 3 P. Wms. 10.
(c) Grantham v. Copley, 2 Saund. 422.
(d) Doe v. Ossingbrooke, 2 Bing. 70.
(e) 3 and 4 Wm. 4, c. 74. (/) Sec. 50. (g) Sec. 53.
(h) Hay. Conv. 122. (i) Compton v. Collinson, 1 H. B. 339.
(J) Stevens v. TyreU, 2 Wils. 1. Burt. Comp. § 1275.
(Jc) Scamon v. Maw, 3 Bing. 378.
(0 3 and 4 Wm. 4, c. 74, § 77.
(m) Sec. 90. Hay. Conv. 128, 129.
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Some special customs give curtesy, although there 
be no issue of the marriage, and some confine the hus
band to a moiety, or to the period of his remaining a 
widower, (a)

Dower, or free bench as it is termed, consists some
times of a moiety, sometimes of a third of the copy
hold. (b) It endures more frequently for life, but 
occasionally during widowhood or continency only, (c) 
It is generally confined to estates of which the husband 
dies seised, so that he may defeat it by aliening in his 
lifetime, (d)

A surrender may be made upon condition, which is the 
usual mode of mortgaging copyholds, and if the money 
be paid vnthm the stipulated time, the surrender, if not 
perfected by admittance, becomes ipso facto void, (e) An 
acknowledgment of payment by the mortgagee is suffi
cient, and is generally written on the margin of the 
roll, immediately against the surrender, and signed by 
the surrenderee, (f)

If the money be paid after the time prescribed by the 
condition, the surrenderee acknowledges the payment, 
and authorizes the steward to vacate the surrender ; and 
after such* acknowledgment and the actual vacation of 
the surrender are entered on the rolls, the surrenderor 
becomes possessed of his former estate, and is in statu 
quo, without any re-admission or fine. (g) If the sur
renderee be admitted, and the condition broken, the 
estate becomes absolute, and in case the money is after
wards paid, there must be a surrender by the former 
surrenderee, and a regular admission of the original 
surrenderor. (h) '

(a) 2 Watk. 92, 93. (6) 1 Watk. 87. (c) lb. 89-
(d) Humph* Real Prop. 148. Burt. Comp. § 1311.
(e) Burt. Comp. § 1265. (/) 2 Atk. Conv. 142.
(g) Simonds v. Lawnd, Cro. Eliz. 239. 2 Atk. Conv. 142.
(h) 2 Atk. Conv. 143. Benson v. Scott, 12 Mod. 49. Harman v. Morgan, 

7 T. R. 103.
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Besides dues of fealty, homage, and services in kind, 
the substantial rights of the lord consist in quit-rents, 

Jines, and occasionally heriots. The first of these is 
usually of small amount, having been fixed at periods 
when specie was of much greater value than at the pre
sent day. Fines are usually due on every change of 
tenant, either by death, alienation, or otherwise, and 
are payable by ’the new tenant as the heir, or the pur
chaser on his admittance, (a) Where the custom has 
not ascertained the amount of the fine, the king’s courts 
of law (in which alone it can be recovered) will not 
suffer it to be raised in ordinary cases beyond two years’ 
improved value of the land. (b)

The heriot which becomes due to the lord upon the 
death of his tenant, out of the personal estate of the 
latter, is properly a specific chattel, as the tenant’s best 
beast, though it is most commonly compounded for. (c) 

Copyholds escheat to the lord for default of heirs, 
or become forfeited to him on the commission of treason 
or felony, (d) or for various acts in derogation of the 
tenancy, as aliening by a conveyance at common law, 
or to an alien, refusal to pay the lord’s fine, or quit- 
rent, or to perform his services, or committing waste, 
&c. (e)

Copyholds may be extinguished, either by the tenant 
releasing to the lord, or by the lord releasing his seig
niory and services to the copyholder, who thereby ac
quires the freehold, and ceases any longer to hold of the 
manor, (f)

VI. The law of the situs of the immoveable property 
in which these interests exist must determine whether

(a) Humph. Real Prop. 154. Burt. Comp. § 1263, 1303.
(b) 1 Watk. Cop. 308. Burt. Comp. 1303.
(c) Burt. Comp. 1304. (d) lb. § 1336.
(e) Co. Litt. 2, b. n. 4. 1 Bac. Ab. 743. Burt. Comp. § 1335, 1336.

Humph. 144, 145.
(/) Humph. Real Prop. 157. Burt. Comp. § 1351.
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they have been duly constituted, what is the nature or 
duration of them, and what are the rights of the lord, 
and the burthens and obligations of the tenant. The 
principles on which resort is had to the lex loci rei sites 
in all questions respecting the creation, modification, 
and acquisition of estates and rights in immoveable pro
perty, require that the subjects treated of in this chapter 
should be governed by the same law.
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CHAPTER XV.

THE TITLE TO MOVEABLE PROPERTY.

In treating of the title to, and interests which may be 
acquired in moveable property, corporeal and incor
poreal, it is intended to select those particulars in which 
the latter is distinguished from immoveable property 
with respect to the modifications of which it is sus
ceptible, its transfer or acquisition, or in which the prin
ciples and rules already stated are not applicable, or 
do not embrace questions peculiar to this species of 
property.

The delivery of moveable property requires a separate 
consideration on account of its effect on the validity of 
the contract, and on the rights which it enables the 
vendor to exercise for his indemnity in case the price is 
not paid.

It is proposed, therefore, to inquire under what cir
cumstances the contract is deemed fraudulent and void, 
in consequence of the possession being retained by the 
vendor or mortgagee, and under which, by reason of his 
possession, he has a lien on it, or if the property has not 
reached the hands of the vendee, he may stop it in 
transitu.

As debts, actions, and judgments are comprised in 
the description of incorporeal moveable property, it 
will be necessary to state in what manner they are trans
ferred and assigned.

VOL. III. H H
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There are certain contracts which have their origin 
in, and under some systems of jurisprudence, an ex
clusive relation to, moveable property. Of this descrip
tion are bailments. These, therefore, will become the 
subject of consideration.

The discharge of debts and obligations, the modes by 
which it is effected, and the various questions which 
arise on it, will also this be considered.

SECTION I.

TITLE TO MOVEABLE PROPERTY.

I. The modifications to which property in moveables may be subject.
II. The contract of sale.—The res, pretium, consensus.

III. Writing not essential, except in certain cases.
IV. Title to, and transfer of ships.
V. The statute of frauds.—Construction of the statute.—Colonies in 

which it is adopted.—It is admitted in all the States of America, 
except Louisiana.

VI. Contract not complete if sale made on a condition suspensive.—
Otherwise, if the condition be only resolutive.

VII. The doctrine of the civil law and the systems of jurisprudence
founded on it, in requiring delivery to transfer the property, and 
that of the law of England, the Colonies, the United States, and 
Code Civil in transferring the property by force of the contract, 
considered in their practical results.—The periculum rei vendita.

VIII. Sale in market overt.

I. It has been seen that under the civil law, and the 
systems of jurisprudence founded on it, moveable pro
perty might be comprised in a fidei-commissum, and 
was, therefore, subject to the same limitations and settle
ment as immoveable property.

In Spain moveable property could not be the subject 
of a mayorazgo.
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In Scotland moveable property may be limited to a 
certain series of heirs, whb may be prohibited from 
alienating it; and although such a prohibition has no 
effect upon a bond fide purchaser or creditors, yet, in 
favour of the heirs to whom it is limited, a jus crediti is 
created, and they have the same power of protecting 
their rights in moveable property, as substitutes possess 
in regard to heritable property, where there are prohi 
bitions on the heir, but the deed is not conformable to 
the statute 1685. They are entitled, therefore, to pre
vent the alienation of entailed moveables, and the heir 
who contravenes the prohibition is liable in dam ages, (a) 

In England, and the Colonies which adopt its law, the 
distinction between moveable and immoveable property 
materially influenced, formerly, the power, but in the 
present day, only the manner of placing the former in 
strict settlement. By the rules of the ancient common 
law there could in general be no future property to take 
place in expectancy created in personal goods and chat
tels ; and though in wills, such limitations of personal 
chattels, in remainder after a bequest for life, were per
mitted, (b) yet that indulgence was only shown when, 
merely the use of the goods, and not the goods them
selves, was given to the first legatee :(e) the property 
being considered to continue all the time in the exe
cutor. But now that distinction is disregarded, (d) In 
the present day the manner of settling terms for years 
and personal chattels constitutes the principal distinction. 
No remainders in them can be limited, but they may be 
entailed by executory devise, or by deed of trust, as ef
fectually as estates of inheritance, if it is not attempted 
to render them inalienable beyond the limits which have 
been prescribed for that purpose.

It is at length settled that personal property is in sub-

(a) Maule v. Maule, Dec. 2nd, 1817, Fac. Coll. p. 405. Ante, vol. 2, 
p. 249. (5) 1 Eq. Ca. Abr. 360. (c) 2 Freem. 145.

(d) 2 Freem. 206. 3 Thomas, Co. Litt. p. 296.
H H 2
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stance equally capable of being settled in the way of 
entail, and though the inodes vary according to the 
nature of the subject, yet they tend to the same point, 
and the duration of the entail is circumscribed almost as 
nearly within the same limits as the difference of pro
perty will allow, (a)

A limitation by way of executory devise is not void, 
as too remote, or otherwise, if it is not to take effect 
until after the determination of one or more life or lives 
in being, and upon the expiration of a term of twenty- 
one years afterwards, as a term in gross, and without re
ference to the infancy of any person who is to take 
under such limitations, or of any other person. (b)

But a limitation by way of executory devise is void, 
as too remote, if it is not to take effect until after the de
termination of a life or lives in being, and upon the ex
piration of a term of twenty-one years afterwards, 
together with a number of months equal to the ordinary 
(or longest) period of gestation. But the whole of such 
years and months are to be taken as a term in gross, and 
without reference to the infancy of any person whatever, 
born or in ventre sa mere. The twenty-one years are 
considered as the limitation, and the period of gestation 
is to be allowed in those cases only in which the 
gestation exists, (c)

This doctrine is generally admitted in the United 
States.

By the New York revised statutes, the absolute owner
ship of personal property cannot be suspended by any 
limitation or condition for a longer period than two lives 
in being at the date of the instrument creating it, or, if

(a) 2 Vern. 184,225. 3 P. Wms. 262. 1 Atk. 524. 2 Atk. 259, 376.
3 Atk. 464, and 2 Ves. sen. 681. Lampet’s case, 10 Co. 46. b. Child v. 
Bailey, W. Jones, 15. Duke of Norfolk’s case, 3 Cha. Cas. 1. Lamb v. 
Archer, Carth. 267- Hyde v. Parratt, 1 P. Wms. 1. See also, Fearne’s 
Essay on Conting. Rem. and Exec. Dev. 2nd edit. p. 122 to the end. But
ler’s Co. Litt. 20, a, note 120.

(5) Cadell v. Palmer, 7 Bligh’s Rep. 229- (c) lb. p. 239.
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by will, at the death of the testator, (a) The accumu
lation of the interest or profits of personal property may 
be made for the benefit of one or more minors then 
in being, and to terminate at the expiration of their mi
nority ; and if directed to commence at a period subse
quent to the date of the instrument, or death of the 
person executing it, the period must be during the 
minority of the persons to be benefited.

All directions for a longer term than such minority, 
are void as to the excess of time. But if a minor, for 
whose benefit a valid accumulation of interest or profits 
is directed, be destitute, the chancellor may apply a suit
able sum from the accumulated monies for his relief, as 
to support or education. (b)

Though property be of a perishable nature, it still 
may be bequeathed to A. for life, with remainder over; 
but as such property becomes less valuable from year to 
year, it may, under the direction of Chancery, be con
verted into government stock, for the protection of the 
remainder-man. (c)

II. Those essential parts of the contract for the sale of 
immoveable property, namely, res, consensus, pretium, are 
equally essential to the validity of a contract of which 
moveable property is the subject, and the rules which 
have been already stated are equally applicable to it..

III. It has been stated that the civil law did not re
quire that the contract of sale should be in writing, un
less the parties had stipulated that it should not be 
considered concluded until it was reduced to writing.

(a) Moffat v. Strong, 10 Johns. Rep. 12. Westeott v. Cady, 5 Johns. 
Ch. Rep. 334. Griggs v. Dodge, 2 Day?s Rep. 28. Tabor v. Packwood, 
jb. 52. Scott v. Price, 2 Serg. and Rawl. 59. Deihl v. King, 6 ib. 29. 
Reyall v. Eppes, 2 Munf. Rep. 479. Mortimer v. Moffatt, 4 H. and Munf. 
503. Logan v. Ladson, 1 S. C. Eq. Rep. 271. N. Y. Rev. Stat. vol. 1,. 
773, § 1. 2 Kent’s Com. 352. (b) Ib.

(c) Randall v. Russell, 3 Merivale’s Rep. 194. 4 Russell’s Rep. 200^
2 Kent’s Coram. 353.
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This doctrine is adopted by the systems of jurispru
dence founded on the civil law. (a)

IV. Maritime states have, however, either by usage 
or municipal regulation, made writing necessary in the 
transfer of a ship.

The common law of England did not require that the 
sale of moveable property should be in writing, whether 
the contract was to be completed in prcesenti, coupled 
with tender, part payment, or a delivery of part of the 
goods by way of earnest, or by an agreement to be com
pleted infuturo without any of these ceremonies, (b)

But the statute of frauds has rendered writing essen
tial on the sale of goods of the value of ten pounds. It 
has further enacted that no action can be maintained 
upon any agreement for the sale of them, that is not to 
be performed within the space of one year from the 
making thereof, unless the agreement be in writing and 
signed by the party to be charged therewith, or some 
other person thereunto by him lawfully authorized, (c)
It is therefore necessary to treat of the title to ships, 
the transfer of that title, and the nature of the provisions 
of the statute of frauds as they affect the sale of move
able property.

A bill of sale is the universal instrument of transfer of 
ships in the usage of all maritime countries. (d)

In Holland the transfer or mortgage of a vessel of the 
burthen of four lasts, and upwards, must have been 
passed by a judicial act. At Amsterdam the act might 
have been passed before a notary and witnesses, (e)

(a) Ante, vol. 2, p. 517. .
(jb) Com. Dig. Agreement, B. 3. Sheppard’s Touchstone, 224. The au

thorities cited by Holroyd, J., in Tarling v. Baxter, 6 B. and C 362.
(c) 29 Car 2, c. 3, § 4.
(d) The Sisters, 5 Rob. Adm. Rep. 159.
(e) Ordonn. Van den Veertigsten penning Van de Schepen, van Aug.

7th, 1748. G. P. B. 7 D. p. 1373. Resol. Van Gecommitteerde Raaden, 
Dec. 27th, 1748, ib. p. 1394. Van der Linden, p. 606, n. 3,4. Resol. Holl. j 
July 20th, 1669. G. P. B. 8 D. p. 1990. :



In England and Scotland, from a very early period, 
the transfer of a ship must have been in writing, (a)

The title to a ship is acquired either by originally 
building her, or by capture from an enemy in time of 
war, followed by a sentence of condemnation pronounced 
by a competent court of the capturing power, constituted 
according to the law of nations.

In order that she may exercise the privileges of a 
British ship, she must be registered as one, and obtain a 
certificate. (b)

No ship is entitled to be registered which is not (c)— 
1st, Wholly of the built of the United Kingdom, or of the 
Isle of Man, or Guernsey or Jersey, or some of the co
lonies, plantations, islands, or territories in Asia, Africa, 
or America, or of Malta, Gibraltar, or Heligoland, which 
belong to his Majesty at the time of building. Or, 
2ndly, Condemned by a Court of Admiralty. Or, 3rdly, 
Condemned by some competent court for a breach of 
the regulations relating to the slave trade.

Nor can any ship be registered unless all the owners 
are British subjects ; and even a British subject cannot 
be such owner if he usually (d) reside in any foreign 
country, unless he be a partner in, or agent for, some 
British factory or house carrying on trade in Great 
Britain or Ireland. Neither can any person who has 
sworn allegiance to a foreign state, except under the 
terms of some capitulation, unless he afterwards becomes 
naturalized or a denizen, (e)

But a ship thus entitled to the privileges of a British 
vessel, will lose these privileges, and cease to be consi
dered British, or entitled to registry—1st, If repaired in 
a foreign country to the value of twenty shillings per 
ton, unless by some extraordinary damage sustained
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(a) Abbott on Shipping, 1. 1 Bell’s Comm. 152.
(b) 3 and 4 W. 4, o. 54, § 12, and c. 55, § 2. (c) Ib. § 5.
(d) Seethe case of the Eleanor, 1 Edwards, 148.
0) 3 and 4 W. 4, c. 55, § 12.
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abroad such repairs are rendered necessary to enable 
her to perform h.er voyage, and return to some port in 
the King’s dominions, and those circumstances be proved 
in the manner specified by the statute, and a note thereof 
made on the ship’s certificate of registry, (a)

2ndly, If declared stranded or unseaworthy, and 
therefore ordered by the decree of a competent court to 
be sold for the benefit of the owners.(b)

3rdly, If captured by and become prize to an enemy.(c) 
4thly, Or sold to foreigners, (d)
In general every ship must be registered at the port 

to which she belongs, (e) A ship is said to belong to 
some port at or near which some or one of the owners, 
who shall make or subscribe the declaration required 
previous to registry, resides, (f)

But no ship can be registered at Heligoland unless 
wholly built, there, nor can any ship registered at Malta, 
Gibraltar, or Heligoland, be afterwards registered else
where, or be entitled to the privileges of British vessels 
in trading between the United Kingdom and the British 
colonies in America. (g)

Ships taken and condemned as prize, are to be regis
tered at Southampton, Weymouth, Exeter, Plymouth, 
Falmouth, Liverpool, or Whitehaven. (k)

In order to obtain registry, a declaration must be 
made and subscribed by the owner, if only one : if two, 
both resident within twenty miles of the place of re
gistry, by both of them; if either at a greater distance, 
by one only: if more than two, by the greater part, 
(not exceeding three,) if resident within twenty miles, 
unless a larger number wish to join; if all or all but one 
reside at a greater distance, then by one only. If the 
required numbers do not attend, a declaration must be

(a) 3 and 4 W. 4, c. 55, § 7. {b) Ib. § 8, (c) Ib. § 9.
(d) Ib, (e) Ib. § 10. (/) Ib. § 11. (ff) Ib. § 3.
(/«) Ib. § 30.
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made by such as do, that the absent do not reside within 
twenty miles, and have not wilfully absented them
selves, or are prevented by illness from attending, (a) 

The declaration contains the ship’s name, her port, 
master, and description ; the names, description, and 
residences of the owners, with other circumstances tend
ing to prove them subjects of his Majesty, and it denies 
that any foreigner is interested in the ship. (b)

The applicant for registry, must also produce an ac
count under the builder’s hand, and which the builder 
is required to give, of the ship’s time and place of build
ing, denomination, tonnage, ascertained in the manner 
pointed out by the act; (c) together with the name of 
the first purchaser. He must also make a declaration of 
her identity, (d)

If the ship be a prize or condemned ship, there must 
be produced a certificate of her condemnation under the 
judge’s hand and seal, and an account of the particulars, 
set forth in a certificate of registry, subscribed by one or 
more skilful persons appointed by the court to survey 
her, and there must be made a declaration of her 
identity, (e)

When the requisites of the statute have been complied 
with, the ship is registered, and a certificate of registry 
delivered to the applicant. The certificate contains the 
name, occupation, and residence of every owner; the 
name of the ship; the place to which she belongs; her 
tonnage ; the name of the master ; the time and place 
of the built or of condemnation; the name of the sur
veying officer; the number of decks and masts, and se
veral other particulars respecting her built, (f)

On the back are indorsed the names of the owners, 
(who cannot be more than thirty-two,) with the number

(a) 3 and 4 W. 4, c. 55, § 13, 14. (5) Ib. § 13.
(c) Ib. § 16 to 20. (d) Ib. § 25. (e) Ib. § 29. (/) Ib. § 2.
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of sixty-fourth shares held by each, the property of every 
vessel being divided into sixty-four equal shares, (a) 

Whenever the owner or owners, who subscribed the 
declaration, have transferred all his or their shares in the 
ship, she must be registered de novo, before departure 
from the port to which she belongs, or from any port in 
the same part of the United Kingdom, or the same co
lony, plantation, island, or territory. But the collector 
and comptroller may certify on the back of the certifi
cate, that it is to remain in force during another voyage, 
if there be not time for registry de novo before her de
parture thereon.(b)

If the certificate be lost or mislaid, the commissioners 
of customs are to permit another registry and certificate 
de novo, the master and owner giving a bond conditioned 
that the old certificate, if found, shall be delivered up, 
and that it has not been nor shall be illegally used with 
their knowledge; or the commissioners may grant a 
licence, which will pro tempore serve as a certificate.

If the ship, in consequence of alteration, no longer 
corresponds with the particulars in her certificate, a re
gister de novo is required on her return to her port, or 
to any other port in the same part of the United King
dom, or the same colony, (c)

It is in the option of the owners, on any change of 
property, to have her registered de novo, (d)

A register is not required, 1st, For British-built boats 
and vessels wholly owned and navigated by British sub
jects, and employed in the rivers and on the coasts of the 
United Kingdom, or of the British possessions abroad, 
not proceeding over sea except within the limits of their 
respective colonial governments, within which their ma
naging owners reside, (e)

2ndly, Or for British-built boats or vessels, wholly
(a) 3 and 4 W. 4, c. 55, § 32. (6) Ib. § 11. (c) § 28.
<<t) § 39. (e) 3 and 4 W. 4, c. 54, § 13.
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owned and navigated by British subjects, not exceeding 
thirty tons, and not having a whole or fixed deck, em
ployed solely in fishing on the banks and shores of New
foundland, and the parts adjacent, Canada, Nova Scotia, 
New Brunswick, adjacent to the Gulf of St. Lawrence, or 
the north of Cape Canso, or of the islands within the 
same, or in trading coastwise within the same limits. (a) 

3rdly, Neither is it required for ships built in the 
British settlements at Honduras, and owned and navi
gated as British ships, which are entitled to the privi
leges of British ships, in all direct trade between the 
United Kingdom, or the British possessions in America, 
and the said settlements, on production of a certificate 
from the superintendant of the settlement, that the ship 
is so built and owned, and with the time of her clearance 
for the voyage indorsed by him upon it. (b)

4thly, If a ship be built in any of the colonies, planta
tions, islands, or territories in Asia, Africa, or America 
for owners in the United Kingdom, and the master or 
agent, for the owner, produce to the collector and comp
troller of the port at or near which she was built, the 
builder’s certificate, required by the Registry Act, and 
make declaration of her identity, the principal owners’ 
names and descriptions, and that no foreigner, to his be
lief, is interested therein, the collector and comptroller 
shall cause her to be surveyed and measured, and give 
the master a certificate, which has for two years, if the 
ship arrive not sooner in the United Kingdom, the force 
of a certificate of registry, (c)

Registry is only necessary to confer the privileges of a 
British ship. No ship is therefore absolutely required 
to be registered.

The register is not a document required by the law 
of nations, as establishing a ship’s national character. (d)

(a) 3 and 4 W. 4, c. 54, § 13. (A) Ib. § 14.
(c) 3 and 4 W. 4, c. 55, § 11.
(d) Le Cheminant v. Pearson, 4 Taunt. Rep. 367.
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The transfer of a British ship is effected by a hill of 
sale, or other instrument in writing, which must recite 
the certificate or principal contents thereof, otherwise the 
transfer is invalid. But no bill is to be void on account 
of any error in the recital, or the recital of a former in
stead of the existing certificate, provided the identity of 
the ship be sufficiently proved thereby, (a)

No bill of sale is however valid or effectual for any 
purpose, until produced to the collector and comptroller 
of the port where the ship is registered or about to be 
registered de novo, who are to enter in her last book of 
registry in the one case, or in the book of registry de 
novo, after all the requisites for such registy de novo have 
been complied with, in the other case, the name, resi
dence, and description of the vendor and vendee, mort
gagor and mortgagee, or each, if more than one, the 
number of shares transferred, and the date of the instru
ment, and of the production of it, and are (except in 
case of registry de novo, when a certificate is granted) to 
indorse on the ship’s certificate of registry, when pro
duced to them, the particulars in a prescribed form, and 
give notice thereof to the commissioners of customs, and 
if required, to certify by indorsement on the bill of sale or 
other instrument, that such entry on the book and indorse
ment on the certificate of registry have taken place, (b)

When the entry on the book of registry has been made, 
the bill of sale, or other instrument, becomes effectual 
to pass the property intended to be transferred as against 
all persons whatever, except against such subsequent 
purchasers and mortgagees who shall first procure the 
indorsement to be made on the certificate of registry, in 
the manner prescribed, (c)

Where the same property has been transferred more 
than once, the several vendees and mortgagees take 
priority, not according to the time of entering their

(a) 3 and 4 W. 4, c. 55, § 31. (6) Sect. 34. (c) Sect. 35.
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respective instruments in the book of registry, but ac
cording to the time when the indorsement is made on the 
certificate, (a)

But it is further provided, that when any instrument 
of transfer has been entered in the book of registry, 
there must be a lapse of thirty days, or (if the ship 
were absent from her port at the time of such entry) 
thirty after her arrival thereat, before any instru
ment, purporting to be a transfer of the same ship or 
share from the same vendor or purchaser to any other 
person, can be entered ; so if a second instrument have 
been entered, a like period must elapse between its 
entry and that of a third ; and wherever more than one 
has been entered, the officer must endorse on the certi
ficate the particulars of that one under which the person 
claims, who shall produce the certificate for that purpose, 
within thirty days after the entry of his instrument in 
the book, or of the ship’s return to port, if she were 
absent at the time of such entry. If no person produce 
the certificate within such time, then the officer is to 
endorse the particulars of that person’s instrument who 
shall first produce the certificate for that purpose. On 
proof by a vendee or mortgagee that the certificate is 
lost, mislaid, or detained, time may be granted, either 
for its recovery or for registry de novo, during which ad
ditional time no other transfer can be entered in the 
book of registry. (6)

The Registry Act extends to all the possessions of 
Great Britain.

The United States have imitated the policy of Eng
land, in conferring peculiar privileges upon American- 
built ships, and owned by American citizens.

The Acts of Congress of 31st December, 1792, and 
18th February, 1793, constitute the basis of the regu
lations for the foreign and coasting trade, and for the

(a) Sect. 36. (J) Ib.
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fisheries of the United States, and correspond with the 
provisions of the British statute.

In every case of sale or transfer, there must be some in
strument of writing, in the nature of a bill of sale, which 
shall recite at length the certificate of registry, and with
out it the vessel is incapable of being registered anew, (a)

If a ship be owned by American citizens, and be not 
documented according to the provisions of the registry 
acts, she is not liable to any forfeitures or disabilities 
which are not specially prescribed. The want of a re
gister is not a ground of forfeiture, but the cause only 
of loss of American privileges, (b) Every vessel, where- 
ever built, and owned by an American citizen, is entitled 
to a custom-house document for protection, termed a 
passport, under the act of June 1st, 1796, for it applies 
to “ every ship or vessel of the United States going to 
any foreign country.” The American registry acts con
tain no declaration that the sale or transfer, and every 
contract for transfer of property in any ship shall be void, 
without an instrument in writing, reciting at large the 
certificate of registry, (c)

By various French ordinances, between 1681 and 
the era of the new code, it was requisite that all French 
built vessels should be owned exclusively by Frenchmen, 
and foreigners were prohibited from navigating under 
the French flag. A Frenchman forfeited his privileges 
as such owner, by marrying a foreign wife, or residing 
abroad, unless in connection with a French house, (d)

The transfer is made by an act sous signature privee, 
containing a transcript of the copy of the act de fran- 
dsation. (c) .

There are several checks imposed upon the transfer

(a) Act of the United States, Dec. 31st, 1792, § 14.
(b) Hatch v. Smith, 5 Mass. 42. Philips v. Ledley, 1 Wash. Cir. Rep. 

226. Willing v. U. S. ib. 125.
(c) 3 Kent’s Com. 146.
(d) Pardess. de Droit Commerce, part 4, tit. 1, c. 2, n. 600.
(e) Ib. n. 607, Code de Com. art. 195.



TITLE TO MOVEABLE PROPERTY. 479

of ships. In order to bar the rights and claims of third 
persons, it is requisite that the vessel make one voyage 
at sea at the risk of the purchaser, and without oppo
sition of the creditors of the vendor; otherwise their 
claims are preferred to the title of the purchaser. If 
the vessel be sold while on a voyage, that voyage is 
not computed, and it requires a new voyage, subse
quent to such sale, to bar the rights of privileged credi
tors. This privilege, under the French ordinance of 
1681, applied to creditors of every description existing 
at the time of the sale; but under the new code of 
commerce, it would rather seem to be confined to the 
specified class of privileged creditors, (a)

V. The fourth section of the Statute of Frauds enacts 
that “ no action shall be brought whereby to charge any 
defendant upon any agreement that is not to be per
formed within the space of one year from the making 
thereof, unless the agreement or some memorandum or 
note thereof shall be in writing.” (b) In the construc
tion of this section it has been decided that it does not 
extend to such agreement as can possibly be performed 
within the year, (c) or to an agreement of which one part 
is to be performed within a year, and the other not. (d) 

By another section of this statute, (e) it is enacted 
that “ no contract for the sale of any goods, wares, or 
merchandises, for the price of ten pounds sterling, or 
upwards, shall be allowed to be good, except the buyer 
shall accept part of the goods so sold, and actually re
ceive the same; or give something in earnest to bind

(a) Ord. b. 2, tit. 10. Des. Navires, art. 2 and 3, and Valin's Com. ib. 
tom. 1, 602. Code de Com. art. 193, 194, 196. Boulay Paty, Cours de 
Droit Com. tom. 1, 168, 170.

(b) 29 Car. 2, c. 3, § 4.
(c) Wells v. Horton, 4 Bing. 40. Anon. Salk. 280. Peter v. Compton, 

Skinn. 353. Fenton v. Emblers, 3 Burr. 1278.
(d) Donnellan v. Read, 3 Bar. and Adol. 899. Hoby v. Roebuck, 7 

Taunt. 157. 2 Marsh. 433, S. C.
(<?) 29 Car. 2, c. 3, § 17.
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the bargain, or in part payment; or that some note or 
memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such con
tract, or their agents thereunto lawfully authorized.”

It was formerly held that the statute did not extend 
to executory contracts in general, (a)

But it has been enacted by a subsequent statute, (b) 
that the provision of the 17th section “ shall extend to 
all contracts for the sale of goods of the value of ten 
pounds sterling, and upwards, notwithstanding the 
goods may be intended to be delivered at some future 
time, or may not, at the time of such contract, be ac
tually made, procured, or provided, or fit or ready for 
delivery, or some act may be requisite for the making 
or completing thereof, or rendering the same fit for de
livery.”

The voluntary reception of the goods by the buyer is 
made essential by the words of the statute ; therefore a 
delivery alone on the part of the seller is insufficient, if 
the purchaser at the time refuse to accept. (c)

But the acceptance by the purchaser of a part, as 
where he sent a person with baskets to receive part of a 
quantity of balsam he had bought, was held to take 
the'case out of the statute as to the whole quantity, (d)

It has been said that there can be no acceptance 
within the statute, as long as the buyer has the right of 
objecting to the quantity or quality of the goods, (e) 
The actual acceptance of part of a quantity of goods 
contracted for, is not suffered to take the residue out of

(a) Clayton v. Andrews, 4 Bur. 2101.
(b) 9 Geo. 4, c. 14, § 7.
(c) Astey v. Emery, 4 M. and S. 262. Baldey v. Parker, 2 Bar. and 

Cress. 37. Nicholle v. Plume, 1 C. and P. 272.
(d) Descard v. Bond, cited 2 Stark. Ev. 354. Thompson v. Maceroni,

3 Bar. and Cres. 1. S. C. 4 Dow. and Ry. 619. Mucklow v. Mangles,
1 Taunt. 318.

(e) Howe v. Palmer, 3 Bar. and Aid. 323. Hanson v. Armitage, 5 Bar. 
and Aid. 559. Carter v. Toussaint, ib. 859. Smith v. Surman, 9 Bar. and 
Cres. 56l<,
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the statute, unless there was only one entire contract for 
the whole, (a)

If the goods are ponderous, and incapable of being 
handed from one to another, that species of symbolical 
or constructive delivery which would transfer the pro
perty will be sufficient. (6)

Acts on the part of the purchaser may amount to im
plied acceptance, even although the chattel is not pon
derous or difficult of removal. Thus, where a person 
agreed to buy two horses, but having neither servant, 
nor stable, directed the vendor to keep them at livery 
for him, and the latter accordingly removed them from 
his stable to another ; this was held to amount to delivery 
and acceptance. (c)

Delivery to a carrier or other agent, expressly or im
pliedly authorized by the vendee, has been held to 
amount to an actual acceptance by the vendee.

The delivery of a hogshead of gin to the master of 
a ship, to be conveyed to the purchaser, was held 
sufficient, the purchaser having been in the habit of 
receiving consignments of spirits by such conveyance, (c?) 
But it was decided not to be sufficient, merely to send 
the goods to a quay as ordered by the defendant, where 
no particular carrier had been named, (e)

It has been decided that there must be an actual 
transfer of something valuable, to constitute a “ giving 
something in earnest,” within the statute. Thus a 
custom which prevails in the north of England, of

Ca) Price v. Lea, 1 Bar. and Cres. 156. Thompson v. Maceroni, 3 Ib. 1. 
Bragg v. Cole, 6 B. Moore, 114.

(b) Chaplin v. Rogers, 1 East’s Rep. 192.
I

(c) Elmore v. Stone, 1 Taunt. 458.
(d) Hart v. Sattley, 3 Camp. 528, per Chambre, J. Dutton v. Solomonson, 

3 Bos. and P. 582. Dawes v. Peck, 8 T. R. 330. Buckman v. Levi, 
3 Campb. 414. Vale v. Bayles, 1 Cowp. 294. Kent v. Huskinson, 3 B. and 
P. 233.

(e) Anderson v. Hodgson, 5 Price, 630. Snee v Prescott, 1 Atk. 248.
VOL. III. I I
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striking the bargain by the seller (or his agent) drawing 
the edge of a shilling over the hand of the purchaser, 
was held not to be sufficient. (a)

It is sufficient if the terms of the contract can be as
certained by connecting several different writings; and 
a written instrument, which is conformable to the sta
tute, may, by reference, include the contents of another 
which is not. (&)

But the courts are very jealous in admitting parol 
evidence to support the connection between documents 
otherwise distinct, (c)

The names of both the parties must appear somewhere 
in the note or memorandum, or in some other writing 
clearly referred to. (ri)

Where a specific price has been agreed upon, it must 
be stated in the note or memorandum of the contract.

It must be signed by the party to be charged, or his 
lawfully authorized agent; but it is not necessary 
that both should sign. If the defendant has signed, 
he cannot object to the sufficiency of the writing on the 
ground that the signature of the plaintiff does not ap
pear, and that the contract could not be enforced 
against the latter ; because the words of the statute are 
“ signed by the parties to be charged.” (e)

The Statute of Frauds has been admitted or adopted 
in the several colonies enumerated in the preceding

(a) Blenkinsop v. Clayton, 7 Taunt. 597.
(b) Brodie v. St. Paul, 1 Ves. jun. 326. Stead v. Liddard, 1 Bingh. 196. 

Saunderson v. Jackson, 2 Bos. and Pul. 238. Clinan v. Cook, 1 Scho. and 
Lef. 22. Gordon v. Trevelyan, 1 Price, 64. Seagood v. Meale, Prec. Cha. 
560. Clerk v. Wright, 1 Atk. 12. Whaley v. Bagnal, 1 Bro. P. C. 345. 
Allen v. Bennet, 3 Taunt. 169. Hemming v. Perry, 2 M. and Payne, 375.

(c) Boydell v. Drummond, 11 East, 142. Boys v. Ayerst, 6 Madd. 316. 
Tawney v. Crowther, 3 Bro. Ch. C. 3 61, 318. Longfellow v. Williams, 
Peake’s Add. Ca. 225.

(d) Champion v. Plummer, 1 N. R. 252. S. C. 5 Esp. 240. Wheeler v. 
Collier, 1 M. and M. 123. Charleswood v. D. of Bedford, 1 Atk. 497.

(e) Allen v. Bennett, 3 Taunt. 169. Sugd. Vend, and Pur. 85. Boys v. 
Ayerst, 6 Madd. 316.
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volume, and in the several states of America, except 
Louisiana, (a) In that state a verbal sale is valid. (b)

VI. When sales are made upon condition, it is to be 
ascertained whether it be suspensive or resolutive, or in 
the language of English law, precedent or subsequent. 
A suspensive condition prevented the contract from 
being complete until the condition was accomplished, (c) 

A reference of the price to a third person renders the 
condition suspensive, and if the party referred to did 
not fix the price there was no sale: “ Cum hujusmodi 
conventio super venditione procedat, quanti ilie cesti- 
maverit, sub hac conditione stare venditionem, ut, si 
quidem ipse qui nominatus est, pretium definierit, omni- 
modo secundum ejus aestimationem, et pretia persolvi, 
et venditionem ad effectum pervenire, sive in scriptis, 
sive sine scriptis contractus celebretur : scilicet si hujus
modi pactum, cum in scriptis fuerit redactum, secundum 
nostrae legis definitionem per omnia completum, et ab- 
solutum sit. Sin autem, vel ipse noluerit, vel non po- 
tuerit pretium definire: tunc pro nihilo esse venditionem, 
quasi nullo pretio statuto : nulla conjectura (imo magis 
divinations) in posterum servanda, utrum in personam 
certam, an in boni viri arbitrium respicientes, contra- 
hentes ad haec pacta venerint: quia hoc penitus impos- 
sibile esse credentes, per hujusmodi sanctionem ex- 
pellimus. Quod etiam in hujusmodi locatione locum 
habere censemus.” (d)

Other instances of such conditions are sales upon 
trial: “ Veluti, si Stichus intra certum diem tibi pla- 
cuerit.”

By the Code Civil, a sale upon trial is always pre
sumed to be made under a suspensive condition, (e)

(a) 2 Kent’s Com. 494. (b) Louis. Code, art. 2416.
(c) Dig. lib. 18, tit. 1,1. 7, and tit. 6,1. 7. Pothier, Tr. des Oblig. n. 198. 

Ersk. 3, tit. 3, § 11. Stair, b. 1, tit. 14, § 4. Ellis v. Mortimer, 
l N. R. 257.

(d) Cod. lib. 4, tit. 38,1. 15. (e) Art. 1588.
11 2



484 CONFLICT OF LAWS.

To this class of conditional sales may be referred 
sales on arrival; that is, a sale of goods expected to 
arive from abroad, but which are sold before their ar
rival. The condition on which the sale is made, is, that 
the goods arrive, and if they do not arrive, unless their 
arrival is prevented by the vendee, there is no sale, (a)

But although the condition under which the sale is 
made be suspensive, neither the vendor nor vendee is 
at liberty to resile from the contract pendente con
ditioner (b)

A condition resolutive does not prevent the transfer 
of the property to the vendee, but during its pendency 
the contract and the obligations resulting from it remain 
in full force. The contract is only defeated by the con
dition being performed : “ Si res ita distracta sit, ut si 
displicuisset, inempta esset, constat, non esse sub con- 
ditione distractam, sed resolvi emptionem sub con- 
ditione,” (c)

VII. It has been already stated that under the civil 
law, and those systems of jurisprudence founded on it, 
the contract of sale did not transfer the dominium or pro
perty to the vendee, but it was essential that there should 
be a delivery of the thing sold. Under the Code Civil, 
the law of England, the colonies, and the United States, 
the contract had the effect of transferring the property, 
although delivery had not taken place.

Notwithstanding the two opposite doctrines, all these 
systems of jurisprudence concurred in holding the pro
perty to be at the risk of the purchaser, although they 
adopted this conclusion on different grounds, (d)

(a) Idle v. Thornton, 3 Camp. 274. Busk v. Spence, 4 lb. 329- Pothier, 
Tr. Cont. de Vente, n. 310. M'Cartney v. Cred. of M'Credie, Nov. 26th, 
1799, Diet. Sale, App. 1. Brodie v. Todd, May 20th, 1814, F. C.

(ft) Inst. lib. 3, tit. 24. Dig. lib. 18, tit. 1,1. 34, § 3. Voet, lib. 18, tit.l,
ai. 24. f

(c) Dig. lib. 18, tit. 1, 1. 3. Pothier, Tr. des Oblig. n. 198, 224, 226.
Ersk. b. 3, tit, 3, § 11. Adam v. Richards, 2 H. B. Rep. 573.

(d) Ante, vol. 2, 530.
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According to the rule which has been referred to, the 
contract of sale is perfect: “ Si id, quod venierit, ap- 
pareat, quid, quale, quantum sit, et pretium, et pure 
venit, perfecta est emptio.” (a)

Thus, if the sale of goods was by weight, number, or 
measure, and it was made with reference to the weight, 
number, and measurement, the weighing, counting, or 
measurement, must take place before the contract of 
sale is perfected. “ In his quae pondere, numero, men- 
surave constant (veluti frumento, vino, oleo, argento,) 
modo ea servantur, quae in caeteris, ut simul atque de 
pretio convenerit, videatur perfecta venditio : modo ut, 
etiam si de pretio convenerit, non tamen aliter videatur 
perfecta venditio, quam si admensa, adpensa, adnume- 
ratave sint. Nam si omne vinum vel oleum, vel fru- 
mentum, vel argentum, quantumcunque esset, uno pretio 
venierit, idem juris est, quod in caeteris rebus. Quod 
si vinum ita venierit, ut in singulas amphoras ; item 
oleum, ut in singulos metretas: item frumentum, ut in 
singulos modios; item argentum, ut in singulas libras 
certum pretium diceretur : quaeritur, quando videatur 
emptio perfici ? Quod similiter scilicet quaeritur et de 
his, quae numero constant, si pro numero corporum pre
tium fuerit statutum ? Sabinus et Cassius tunc perfici 
emptionem existimant, cum adnumerata, admensa, ad- 
pensave sint: quia venditio quasi sub hac conditione 
videtur fieri, ut in singulos metretas, aut in singulos 
modios, quos, quasve admensus eris; aut in singulas 
libras, quas adpenderis; aut in singula corpora, quae 
adnumeraveris. Ergo et si grex venierit: si quidem 
universaliter uno pretio, perfecta videtur, postquam de 
pretio convenerit: si vero in singula corpora certo pre
tio, eadem erunt, quae proxime tractavimus.

“ Sed et si ex doleario pars vini venierit, veluti metretae 
centum, verissimum est (quod et constare videtur) ante-

(«) Dig. lib. 18, tit. 6,1. 8.
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quam admetiatur, omne periculum ad venditorera per- 
tinere. Nec interest, unum pretium omnium centum 
metretarum in semel dictum sit, an in singulos eos.” (a)

This principle is adopted by the law of England, and 
operates not only in leaving the periculum rei venditce 
with the vendor, but in preventing the vendee from 
acquiring the property.

Where the defendant contracted for the purchase of 
several bales of skins, and it was the duty of the seller 
to count the number in each bale, it was held, that the 
property was not changed before such enumeration had 
taken place, and that the goods remained at the seller’s 
risk, (b)

So where the goods are in the custody of a ware
houseman, or other bailee, although in general the sale 
is complete by the vendor giving a delivery order to the 
purchaser; (c) yet if any act is previously to be done, 
the property does not pass until performance thereof, 
as where the quantity to be delivered is yet to be ascer
tained by measuring or weighing, (d)

By the Code Civil, whenever merchandise is sold not 
in the lump, but by weight, by number, or by measure, 
the sale of them is not perfected so far as regards the risk. 
The things sold continue at the risk of the vendor until 
such time as they are weighed, counted, or measured; 
but the buyer may demand either delivery of them or 
damages, if there be ground for it, in case of non
performance of the engagement. (e)

(а) Dig. lib. 18, tit. 1, 1. 35, § 5, 6, 7- Poth. Cont. de Veate, n. 308. 
Stair, b. 1. tit. 14, § 7. Ersk. b. 3, tit. 3, § 7.

(б) Zagury v. Furnell, 2 Camp. 240. Rugg v. Minett, 11 East, 210. 
Simmons v. Swift, 5 Bar. and Ores. 857.

(c) Tucker v. Ruston, 2 C. and P. 86. Ridout v. Alder, 1 Mont. 103. 
Per Mansfield, C. J. Elmore v. Stone, 1 Taunt. 460.

($) lb. Busk v. Davis, 2 M. and S. 397. 1 Marsh. 258, n. Hanson v.
Meyer, 6 East, 614. Ogle v. Atkinson, 1 Marsh. 323. S. C. 5 Taunt. 759. 
Wallace v. Breeds, 13 East, 522.

(e) Art. 1585.
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If, on the contrary, the merchandise has been sold in 
the lump, the sale is perfected, although the mer
chandise has not been weighed, counted, or measured, (a)

In regard of wine, oil, and other things which persons 
are accustomed to taste before buying, there is no sale, 
so long as the buyer has not tasted and approved 
of them. (b)

VIII. When the vendor sells that which belongs not 
to him, but to another, and which he has no authority 
to sell, such sale cannot transfer any property. This 
principle follows from the two maxims, “ Id, quod 
nostrum est, sine facto nostro ad alium transferri non 
potest.” “ Nemo plus juris ad alium transferre potest 
quam ipse haberit.” (c) From the first of these maxims 
it follows that the owner of the subject cannot be de
prived of his right of property by the wrongful act of a 
party who has either taken it from him without any 
title at all, or who received it in loan or pledge, and 
then sold it. From the latter maxim, it follows that the 
thief or the borrower, having no title of property in him
self, cannot give such a title to another, even though 
that other may be a bond fide purchaser. The original 
owner was entitled to reclaim his property from the 
person who had acquired it, either bond or maid fide of 
the purchaser. The latter is bound to give up the thing 
which he has bought, not on account of any wrong done 
by him in buying it, but merely because it is the un
transferred property of the person from whom it was 
stolen or borrowed. The right of property, in short, 
cannot be taken away without the consent of the pro
prietor ; and a party who obtains possession of a thing, 
either without title, or upon a title not habile to transfer 
property, as he has not the right of property in himself, 
cannot give that right to another.

(a) Art. 1586. (6) Art. 158?.
(c) Dig. lib. 50, tit. 17,1. 11, 54.



488 CONFLICT OF LAWS.

This doctrine of the civil law is adopted generally in 
all systems of jurisprudence, (a)

It has received a qualification in certain codes when 
the sale has taken place in a public fair or market: “Si 
quis publicis nundinis rem alienam emerit bona fide, et 
venditor disparuerit, vel inops sit, ita ut emtor regres- 
sum adversus eum habere nequeat: turn dominus rem 
suam vindicans pretium emtori refundat.” (/>)

Matthaeus refers to the municipal codes of several 
states in which it was admitted, (c)

A similar protection was given under several of the 
coutumes of France to a purchaser in a fair or market, (d)

The law of England affords this protection to a great 
extent. It is said that “ every sale made in a fair or 
market overt, transfers a complete property in the thing 
sold to the vendee, so that, however injurious or illegal 
the title may be, yet the vendee’s is good against all 
men.” (e)

Every shop in the city of London is a market overt 
every day (except Sundays), (f) in respect of goods 
usually exposed to sale by their respective owners. So 
in Bristol, or elsewhere, by custom. (g) But even in 
London the shop is not a market overt for goods im-

(a) Dig, lib. 41, tit. 1,1. 20. Voet, lib. 6, tit. 1, n. 5. Pothier, Tr. du 
Cont. de Vente, § 2, n. 7. Code Civil, art. 1599. Co. Litt. 309- 1 Bell’s 
Com. 281. Ersk. Inst. b. 3, tit. 3, § 8. Febrero, lib. 2, tit. 4, c. 2.

(b) Matth. Paraem. Belg. paraem. 7, n. 17.
(c) Chopp. 1, de Morib. Paris, 1, n. 9. Christin. ad Leg. Mechl. tit. 2, 

§ 2. Zypae, in not. 3, tit. 1, de Rei Vindicat. Vers. Jure. Grot. 2, Manud. 
§ 3. Ruraemond, part 3, tit. 2, § 3, n. 11. Antwerp, tit. 58, § 1. Mecbl. 
tit. 2, § 2. Matth. ib.

(d) Pothier, Cont. de Louage, n. 265 ; Tit. des Cheptels, § 1, n. 50. Bro- 
deau, sur l’Art. 176, Cout. of Paris.

(e) Bac. Abr. Fairs, E. Hob. 79- 13 Ves. 122,
(/) Burch v. Scory, 12 Mod. 309. Marshall v. Porter, Vin. Abr. Market, 

K. 3. 1 Taunt. 136.
(g) Market Overt Case, 5 Rep. 84, a; 8 Rep. 127. Godb. 131. Wag

goner v. Fish, 2 Brownl. 284. Panton v. Hassell, Hetley, 63. Com. Dig. 
Market, E. Vid. Per Lord Hardwicke, C. J. in Harris v. Shaw, Ca. temp. 
Hardw. 350.
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proper and foreign to the owner’s trade, as plate in a 
scrivener’s shop, (a)

A wharf is not, even in London, market overt, and 
the property of the rightful owner is not altered by a 
sale at it. (6)

The sale must be between sun-rising and sun-setting. 
The property will not be altered if it take place in the 
night, or even if in the day-time it be made in a covert 
place within the fair or market, or in a back room or 
warehouse, or behind a hanging or cupboard, where a 
person passing cannot see, or in a shop where the win
dows are shut up. (c)

A sale in market overt, it is said, does not bind the 
king; but the sale by a stranger binds an infant or a 
feme covert, idiots and lunatics, and persons beyond the 
sea, or in prison, (d) It does not bind the real owner, 
if he happen to be the purchaser, (e) although several 
sales have intervened; and if the goods come again into 
the possession of the original trespasser, the owner is 
not barred, and may retake them, (f)

In order that it may be binding, the sale must be 
without covin on the part of the purchaser, or collusion 
between him and the seller, to bar the right of the real 
owner, and there must be consideration given for the 
goods. If the purchaser knows that the seller is not the 
rightful possessor; (g) or that the seller is an infant, or 
feme covert (unless in respect of goods which she trades 
with, for and by the consent of her husband), (h) or a

(a) 2 Inst. 713. Vin. Abr. Market, A. Bishop of Worcester’s Case, 
Moore, 360. S. C. 1 Ander. 344; Poph. 84. Palmer v. Wolley, Cro. Eliz. 
454. Taylor v. Chambers, Cro. Jac. 69.

(b) Wilkinson v. King, 2 Campb. 335. Farrant v.--------- , 3 Stark.
N. P.C. 130.

(c) lb. 2 RoU. Abr. 122. Dyer, 99 b. in marg. .2 Inst. 713.
0d) 2 Inst. 713. (e) lb. Perk. § 93. (/) lb.
($0 2 Inst. 713. Clifton v. Chancellor, Moore, 624. Harvey v. Facy,

2 Ander. 115. Dr. and Stud. d. 2, c. 47.
(h) 2 Inst. 713. 2 Bl. Com. 450.
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bankrupt, (a) or a factor, the sale is not binding. (b) 
The contract, in order to be binding, must be completed 
in the market overt. (c)

The pawning of goods does not alter the property 
against the true owner, (d)

Formerly, if the factor pledged the goods of his prin
cipal, the latter might recover against the pawnee, on 
paying to the factor what was due to him, without 
making any tender to the pawnee. (e) But by statute 
it is enacted, that the pledgee, even with notice, shall 
acquire the same right, title, and interest, as the factor 
possessed. (/) Therefore the principal, in order to re
deem, would be bound to tender to the pledgee as much 
as was due at the time to the factor, but not more. (g)

At common law, if a man whose goods were stolen 
freshly pursued his appeal against the felon, and con
victed him of the felony, he was entitled to restitu
tion ; (h) and it seems that a sale in market overt, by 
the king’s officer, or any other party, would not, in such 
case have changed the property, (i)

The owner is entitled to have the stolen property re
stored to him, upon the prosecution and conviction of 
the offender, by or on behalf of the owner; except 
where the property stolen consists of valuable securities, 
which have been bond fide discharged, or negotiable in
struments, for which a valuable consideration has been 
paid by any third party, without notice. (j)

(а) Per Twysden, J., Bailey v. Bunning, Sid. 272.
(б) Per Holt, C. J., 12 Mod. 515.
(c) 2 Inst. 714. 4 Taunt. 533. Com. Dig. Mark. E. Anon. Dyer, 99 b.

pi. 66. Frogmer’s Case, lb. in marg.
(d) Hartop v. Hoare, 2 Str. 1187. Stat. 1 Jac. 1, c. 21. 3 Atk. 44.
(e) Paterson v. Tash, 2 Str. 1178.
(/) 6 Geo. 4, c. 94, § 5. Post.
(g) Fletcher v. Heath, 7 Bar. and Cres. 517.
(h) Com. Dig. Mark. E. 2 Inst. 714.
(i) lb. 1 Hale, P. C. 542. 2 Hawk. P. C. ch. 23, § 35.
(j) 7 and 8 Geo. 4, c. 29, $ 57.
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In the sale of horses this protection is restricted. The 
sale by a wrongful possessor, even in the market overt, 
has not the effect of altering the property in a horse, 
unless certain prescribed forms have been duly complied 
with, (a)

Notwithstanding the prescribed formalities have been 
adopted, it is provided that the owner of a stolen horse 
may make claim within six months after the sale, and 
upon sufficient proof of his property, within forty days 
after claim, may redeem the horse, upon payment, or 
tender of payment, of the sum bond fide paid by the 
buyer. (b)

If, in the sale of a stolen horse, the requisites of the 
statutes have not been duly observed, the sale is utterly 
void as regards the owner, and he may retake the horse 
at any distance of time, (c) Thus where the vendor 
had entered a wrong name in the toll-book, or where 
the person vouching the seller has given a fictitious 
name, it has been held that the property is not 
altered. (d)

The statute extends to horses wrongfully taken which 
have not been stolen. (e)

It has been held that the plaintiff could not recover 
upon proof of the property in the horse, unless he has 
done every thing in his power to convict the felon ; a 
mere statement of facts before the magistrate is insuf
ficient. (f)

In Scotland this exception is not admitted.
Notwithstanding a sale, therefore, of such goods in 

open market, the owner, from whom they were stolen,

(a) 2 and 3 Phil, and M. c. 7. 31 Eliz. c. 12.
(b) Sec. 4. (c) 2 Bl. Com. 451.
(id) Gibbs’s Case, Owen, 27- S. C. 1 Leon. 158. Contra, Wikes v. More- 

foots, Cro. Eliz. 86. Bro. Ab. Count, pi. 78.
(e) Barker v. Reading, Sir W. Jones, 163. S. C. Palm. 485.
(/) Com. Dig. Market, E. Burn’s Justice, tit. Horses. Barker v. 

Reading, Sir W. Jones, 163. Gimson v. Woodfull, 2 C. and P. 41.
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or by whom they were lent, may reclaim them from the 
purchaser, (a)

It has been frequently decided in the United States, 
that the English law of markets overt had not been 
adopted; and consequently, as a general rule, the title 
of the true owner cannot be lost without his own free 
act and consent. (b)

SECTION II

OF DELIVERY.

Symbolical.—Traditio ficta.—Constructive, what is.—Examples of.—When 
the goods are in the seller’s hands at the time of the sale.—When in the 
possession of a third person.—Delivery orders, or when they have been 
delivered by the seller to a middle man at the instance of the buyer.— 
Sale of a commodity before it is manufactured.—Place of delivery.

It is not necessary, and in very many cases it would 
be impossible, that there should be an actual delivery of 
the commodity sold. When from its nature or situation 
it is incapable of being removed, there may be a symbo
lical or fictitious delivery of it. Besides the traditio vera 
of the civil law, or the delivery de manu in manum of 
the vendee or his servants or agents, there was also the

(a) Henderson v. Gibson, June 17th, 1806. Ferguson v. Forrest, March 
19th, 1639. Forsyth v. Kelpatrick, Nov. 18th, 1680. Wright v. Butchart, 
June, 1662. Ramsay v. Wilson, Jan. 1666. Semple v. Givan, Feb. 24th, 
1672. Pringles v. Gribton, Jan. 3rd, 1710. Ersk. b. 3, tit. 3, § 8.

(b) Daniel v. Baldwin, 8 Mass. Rep. 518. Wheelwright v. De Peyster,
1 Johns. Rep. 480. Hosack v. Weaver, 1 Yeates’ Rep. 478. Easton v. 
Worthington, 5 Serg. and Rawle, 130. Browning v. Magill, 2 Harr, and 
Johns. 308. McGrew v. Browder, 14 Martin’s Louis. Rep. 17. 2 Kent’s
Com. 324.
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traditio ficta, or a symbolical delivery, which was deemed 
equivalent to actual delivery.

There was also the traditio longcs manus. It was ap
plied to those cases in which the commodity to be ac
quired by the purchaser was placed in his sight. 
“ Pecuniam, quam mihi debes, aut aliam rem, si in 
conspectu meo ponere te jubeam : efficitur, ut et tu sta- 
tim libereris, et mea esse incipiat, nam turn quod a nullo 
corporaliter ejus rei possessio detineretur, adquisita 
mihi, et quodammodo manu longd tradita existimanda 
est.” (a)

“ Non est corpore et actu necesse apprehendere pos
sessionem, sed etiam oculis et affectu, et argumento 
esse eas res quae propter magnitudinem ponderis moveri 
non possunt, ut columnas; nam pro traditis eas haberi si 
in re praesenti consenserint.” (b)

Pothier, speaking of the sale of a log of wood by a 
timber merchant, who points it out as the vendee’s, says, 
“ Dans tous ces cas, les yeux de celui a qui on fait la 
montree de la chose dont on extend lui faire la tradition, 
lui font acquerir la possession d’une chose mobiliere, de 
m&me que s’il l’eut re<jue entre ses mains. ” W

These species of delivery may be comprehended under 
the general description of constructive delivery.

Questions on the sufficiency of a constructive delivery 
arise, either when the goods are in the hands of the 
seller or of a third person, or when they have been de
livered to a carrier.

Upon the sale of goods which are in the vendor’s re
pository, a delivery by him to the purchaser of the key 
of that repository, is equivalent to the delivery of the 
goods : “Si quis merces in horreo repositas vendiderit,

(a) Dig. lib. 46, tit. 3,1. 79.
(b) lb. lib. 41, tit. 2, 1. 1, § 21; lib. 18, tit. 6, 1. 1, § 2; 1. 14, § 1.
(c) Potb. Tr. de la Propriete, n. 204.
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simulatque claves horrei tradiderit emptori, transfert 
proprietatem mercium ad emptorem.” (a)

It was required that the keys should be delivered 
“ apud ipsum locum in quo res conditae sunt in prse- 
sentia rei.” (b)

This species of delivery has been admitted in all the 
systems of jurisprudence, (c)

It is sufficient that the goods are subjected to the 
power of the vendee : “ Symbolica traditio talis esse 
debet, ut per earn res potestati nostrae statim subjiciatur, 
quod non sit, si alibi claves tradantur.” (d)

The law of France, before the promulgation of the 
Code Civil, had given a similar definition of delivery, (e) 
It is adopted by the Code Civil, (f)

It also admits, as distinguished from this delivery, and 
as sufficient to pass the property to the purchaser, the 
delivery of the keys of the building containing the goods 
which he had purchased. Even the sole consent of the 
parties is sufficient, if the transfer cannot be made of 
them at the time of sale, or if the buyer has them al
ready in his possession by another title.

This delivery in the particular example which has 
been given, is not the less effectual because the vendor 
has a double or master key, by which he may open the 
door, or obtain access by some indirect and unusual 
means, or that there is a door of communication with

(a) Dig. lib. 41, tit. 1,1. 9, § 6 ; lib. 18, tit. 1,1. 74. Cod. lib. 8, tit. 54, 
1. 1. Inst. lib. 2, tit. 1, § 40.

(5) Yinn. ad Inst. lib. 2, tit. 1, § 40, et seq. Poth. Tr. de la Vente, n. 315, 
et Tr. de la Propriete, n. 199-

(c) Voet, lib. 41, tit. 1, n. 34. L. 46, 47, tit. 28, Part. 3, and L. 6, 7,8, 
tit. 30, part. 3. Poth. ib. n. 199. Code Civil, art. 1606. Duvergier, Tr. de 
la Vente, tit. 6, c. 4. Grant v. Smith, Diet. 9561. Main v. Maxwell, 
1 Bell’s Com. 183. 1 Atk. 177. 7 T. R. 71. 1 East, 194. Harman v.
Anderson, 2 Camp. 243. Wilkes v. Ferris, 5 Johns. Rep. 335,

(c?) Vinn. ad Inst. lib. 2, tit. 1, § 44.
(e) Domat, liv. 1, tit. 2, § 2. (/) Art. 1604
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some other part of the premises, which the vendor may 
clandestinely open, (a)

Where the seller’s house is one in which goods of 
others also are received for rent, the taking of rent by 
the seller, is held delivery in England. (b) But that is 
not yet decided as the law of Scotland, (c)

Whenever the delivery is necessarily protracted, and 
therefore interrupted, as of a cargo of corn, the delivery 
of a part is deemed a delivery of the whole. (d)

The delivery of a sample cannot operate as a construc
tive delivery, if it be not considered at the time part of 
the thing sold, and if it did not form part of the bulk 
contracted for. (e)

A similar doctrine is held in Scotland, (f)
Where the thing sold is not yet separated from the 

soil, and cannot instantly be separated and delivered, it 
is held as delivered when marked for the buyer, (g) 
Where cattle are sold while grazing, and are marked 
for the buyer; (h) or where they are sold by public 
roup, and put into the seller’s field till they can be re
moved, the property seems to be passed, (i) When a 
thing in the hands of a manufacturer, unfinished, is pur
chased, and the price paid; or when by periodical pay
ments it is appropriated as it advances, the law holds 
it as delivered, (j)

(a) More v. Dudgeon and Brodie, July 3rd, 1801. 1 Bell’s Comm. 175.
(b) Hurry v. Mangles, 1 Camp. 452. (c) 1 Bell, ib. 176.
(d) Slubey v. Heyward, 2 H. Blac. 504. Hammond v. Anderson, 1 New. 

R. 71. Hinde v. Whitehouse, 7 East, Rep. 558. Wright v. Campbell, 
4 Burr. 2046.

(e) Hinde v. Whitehouse, 7 East, 558. Talver v. West, Holt’s N. P. C. 
178. Cooper v. Elston, 7 T. R. 16.

(/) Hill v. Buchanan, Jan. 26th, 1785, 9 Fac. Coll.307, affirmed in House 
of Lords, April 11th, 1786.

(g) Grant, July 21st, 1758, Diet, p. 9561. 1 Bell’s Com. 176.
(h) 1 Bell’s Com. 176. See Lang, below.
(i) Lang, July 6th, 1832, 10 S. and D. 777.
(j) Mucklow v. Mangles, 1 Taunt. 318. Simpson, Aug. 2nd, 1786, Diet,

p. 14, 204. 1 Bell’s Com. 177, Wood v. Russell, 5 Bar. and Aid. 942.
Atkinson v. Bell, 8 Bar. and Cres. 277.
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In England, where the custom of trade has sanctioned 
sales of goods, in which the custody is left with the 
seller, and the goods are distinguished or marked for 
the buyer, or there is an agreement to pay warehouse 
rent, and the rent is received from the buyer, the pro
perty is held to be completely transferred, (a) provided 
nothing remains to be done in ascertaining or preparing 
the goods. (b)

The payment of a sum of money by the buyer, by 
way of earnest, while the goods still remain on the pre
mises of the seller, and the latter declares that they 
shall not be removed till paid for, does not pass the 
property to the buyer, (c)

The goods may be in the possession of a third party 
as custodier; for example, in the West India Docks. 
The property in them may be transferred by the 
indorsement or delivery of the dock warrant; (d) or if 
they are in the custody of a warehouseman, or wharfinger, 
by the indorsement of delivery orders, and transfer 
tickets. (V)

But according to the decisions in Scotland, the mere 
giving or indorsing a delivery note to the vendee is not 
of itself a sufficient constructive delivery, to divest the 
vendor of the property and right of retention, unless

(a) Flyn v. Field, 1 Atk. 185. Goodal v. Skelton, 2 H. Black. 316. 
Thackthwaite v. Cock, 3 Taunt. 487- Knowles v. Horsefall, 5 Bar. and 
Aid. 134. Hammond v. Anderson, 1 N. R. 71. 7 East, 558. Hurry v.
Mangles, 1 Campb. 452. Stoveld v. Hughes, 14 East, 308.

(5) White v. Wilks, l Marsh. 2. Bloxham v. Sanders, 4 Bar. and Cres. 
941. Busk v. Davis, 5 Taunt. 622, n.

(c) Goodall v. Skelton, 2 H. Black. 316. Boulter v. Arnott, 3 Tyrw. 
269. Zagury v. Furnall, 2 Campb. 240. Simmons v. Swift, 5 Bar. and 
Cres. 857. Rugg v. Minett, 11 East, 210.

(d) Spear v. Travers, 4 Campb. 251. Lucas v. Dorrien, 7 Taunt. 278. 
S. C. 1 B. Moore, 29. Davenport, ex parte, 1 Dea. and Chit. 397. Wilkin
son v. Reay, Dan. and Lloyd Merc. Ca. 202. Tucker v. Ruston, 2 C. and P. 
86. Ridout v. Alder, 1 Mont. 103. Per Mansfield, C. J. Elmore v. Stone, 
1 Taunt. 460. Keyser v. Suse, Gow, 58. Greaves v. Hepke, 2 Bar. and Aid. 
131. Groning v. Mendham, 5 M. and Sel. 189



intimation is also made to the custodier. Such inti
mation is not necessary in England, (a)

So, where the goods are in the custody of a ware
houseman, or other bailee, although in general the sale 
is complete by the vendor giving a delivery order to the 
purchaser, (b) yet if any act is previously to be done, 
the property does not pass until performance thereof, so 
as to enable the vendor to sue for goods sold ; as where 
the quantity to be delivered is yet to be ascertained by 
measuring or weighing, (c)

Where goods are lying in the hands of a warehouse
man or wharfinger at the time of sale, the transfer of 
them in the wharfinger’s book to the name of the buyer, 
by order of the seller, completes the delivery ; it makes 
the wharfinger thenceforward the custodier for the 
buyer, (e?)

But it is not indispensable that there should be a 
transfer in the books : it is the notice to the custodier 
which operates as a transfer of the property. In the law of 
Scotland, a transfer of the custody has always been held 
as effectual delivery to the buyer, (e) On the same prin
ciple Lord Ellenborough delivered the law in the sequel of 
the case of Harman already referred to. (f)

The change of custody may be proved in many ways, 
as by a transfer in the book ; acceptance of the order by 
the custodier; the testimony of clerks, or of the cus
todier ; the postmark of a letter transmitting the order;
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(a) Brown's Law of Sale, p. 531, n. 768. Auld v. Hall and Co. June 
12th, 1811, F. C. Keyser v. Suse, 1 Gow's N. P. Ca. 58.

(b) Tucker v. Ruston, 2 C. and P. 86. Ridout v. Alder, 1 Mont. 103. 
Per Mansfield, C. J., Elmore v. Stone, 1 Taunt. 460.

(c) Busk v. Davis, 2 M. and S. 397. S. C. 1 Marsh. 258. Hansom 
v. Meyer, 6 East. 614. Ogle v. Atkinson, 1 Marsh. 323. S. C. 5 Taunt. 
759. Wallace v. Breeds, 13 East, 522.

(d) Main v. Maxwell, July 27th, 1710, Forbes, 436, Diet. 9124. Harman 
v. Anderson, 2 Campb. 243. Withers v. Lyss, 4 Campb. 237.

(e) Auld, v. Hall and Co. June 12th, 1811, F. C.
(/) Harman's Case, 2 Campb. 245. Stonard v. Dunkin, 2 Campb. 344. 
VOL. III. K K
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or proof of the presentment of the order, (a) or notice 
to the custodier. (b)

Acts of ownership done by the buyer with the seller’s 
authority, on goods in the custody of a warehouseman 
or other custodier, will be available to pass the pro
perty, on this principle, that such acts of ownership 
effectually give notice of the transference, and change 
the custody, (c)

It has been already seen that in England, the pay
ment of warehouse rent, or the marking goods by or 
for the buyer, has been held to pass the property even 
where the goods were in the seller’s own custody. That, 
on strict principle, seems to be doubtful as law in Scot
land.; but the same acts have been admitted to this 
effect, the goods being in the hands of a custodier; (c) 
and the cases decided in England are in this respect 
good precedents in Scotland.

Where goods, already in the hands of a manufacturer, 
are sold, and notice of sale given, with an order of de
livery addressed to the manufacturer, he will be held, 
like any other custodier as the servant of the vendee, 
to hold the goods for the buyer.

But where anything remains to be done by the seller 
in the way of ascertaining the price, or quantity of the 
commodity sold, or, in order to put it into a deliverable 
state, the transfer is not completed by a delivery note 
given to the buyer, addressed to the keeper of the goods, 
with notice to the custodier, or even by a transfer in 
the custodier’s books, (c)

If every thing on the part of the seller be done which 
is necessary before delivery, then, although the order 
for delivery applies only to a part of a larger quantity

(a) Hawes v. Watson, 2 Bar. and Cres. 540. Viscount Arbuthnot v. 
Patterson, Nov. 20th, 1798, Diet. 14,220.

(b) Bloxham v. Morley, 4 Bar. and Cres. 952. Knowles v. Horsfall, 
5 Bar. and Aid. 134, et seq.

(c) Wright v. Lawes, 4 Esp. 82. Stoveld v. Hughes, 14 East, 308.
Brown’s Law of Sa)e, 519- 1 Bell’s Com. 184.



under the care of the wharfinger or agent, the transfer 
of the custody will be completed as to that part. Thus, 
in England, an order of delivery of ten tons of oil, part 
of forty tons contained in a cistern, under the care of a 
third person, was held to make a complete transfer on 
being accepted by the custodier, (a)

Where goods are lodged in the warehouse of a general 
commission agent, to be disposed of for the benefit of 
the owner, the dealings are generally made in the name 
of the agent, and the bill taken payable to the owner of 
the goods, (b)

Delivery to a person to have some operations of 
art performed on goods sold, is not delivery to the 
vendee, where the workman is employed by the vendor; 
as where a goldsmith sold plate, on which the purchaser 
wished to have his arms engraved, and the goldsmith 
sent for an engraver, to whom he gave directions to 
engrave the arms, and bring the plate to the vendor 
for payment, the goldsmith was found entitled to stop it 
in transitu. But on the other hand, there seems to be 
little doubt that if one buy goods, and order them to 
be delivered for manufacture to his own engraver or 
bleacher, who, on finishing the operations of his art on 
them, is to bring them to the vendee, as his paymaster, 
the delivery will be held complete, (c)

The indorsement of the grand bill of sale of a ship at 
sea, together with the delivery of the documents re» 
lating to her, transfers the property. (d) But upon the 
return of the vessel the purchaser ought to take pos
session of her. (e)

Although the title may be transferred by. the bill, yet 
it is subject to be defeated, if the forms prescribed by 
the ship’s registry acts are not observed.

(a) Whitehouse v. Frost, 12 East, 614.
(b) 1 Bell’s Com. 186. (c) Owenson y. Morse, 7 T. R. 64.
(id) Atkinson v. Maling, 2 T. R. 462. Ex parte Matthews, 2 Ves. 272. 

Mestaer Gillespie, 11 Ves. 637-
(e) Mair v. Glennie, 4 M. and S. 246.

K K 2
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The endorsement of the bill of lading of the cargo of 
a ship for valuable consideration is a transfer of the 
property of the cargo, (a)

The delivery to a servant or agent of the vendee, or 
to a carrier, by land or sea, who has been named by the 
vendee, is a delivery to the vendee. (b)
' If no particular carrier be named by the vendee, but 
the delivery is made to any carrier, and the ordinary 
precautions are taken by the vendor for the interest of 
the vendee, it is equivalent to a delivery to the vendee, 
so as to pass the property and subject him to the risk, 
although, if the price were not paid, it would not prevent 
him from exercising his right of stopping the goods in 
transitu, whilst they remained in the hands of the 
carrier, (c)

By the law of England and the United States, if a 
commodity be purchased, which is not at the time of the 
purchase in rerum natura, but is to be fabricated out of 
materials, it is incapable of delivery, and no property 
passes until it is finished and delivered. (d)

In Scotland, if a person buy a ship on the stocks ; or 
a piece of cloth at the print-field ; or a vase in the 
hands of the goldsmith, unfinished; or a merchant, 
having an order from abroad for cotton goods, goes 
round among the manufacturers, and buys all the cloth 
upon their looms in a state of preparation; actual 
change of the possession is generally impracticable. In 
such cases, if the evidence of the contract be clear, and 
the subject purchased is specific, and where there is no

(a) Brown v. Heathcote, 1 Atk. 160. Cumming v. Brown, 9 East’s Rep. 
506. Lempriere v. Pasley, 2 T. R. 485.

(b) Leeds v. Wright, 3 B. and P. 320. Dixon v. Baldwen, 5 East’s Rep. 
175. Vale v. Bayle, Cowp. 294. Fragano v. Long, 4 Bar. and Cres. 219.

(c) Dutton v. Solomon, 3 B. and P. 582. Dawes v. Peck, 8 T. R. 330. 
King v. Meredith, 2 Campb. 639. Clarke v. Hutchins, 14 East, 475. 
Harle v. Ogilvie, Jan..24th, 1749, Diet. 10,095. Ludlows v. Brown, 1 Johns. 
Rep. 15. . Summerill v. Elder, 1 Binney’s Rep. 106. Griffith v. Ingledew,
6 Serg. and Rawle, 429.

Cd) Mucklow y. Mangles, 1 Taunt. Rep. 318.
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ground for pleading on the effect of reputed ownership, 
as giving additional credit to the owner of the goods, 
there is a constructive tradition sufficient to transfer the 
property, the price being paid. (a)

The purchase of a specific subject or material, the 
price being paid, is, without actual delivery, effectually 
completed by such constructive possession as the case 
admits of: and this may take place successively, with
out any necessity of the whole being completed. (b)

If the place at which the goods are to be delivered has 
not been the subject of agreement between the parties, 
they are to be delivered at the place in which they were 
at the time of sale. “ Proinde et si merces vendidit 
certo loci, vel disposuit, vel comparavit; videtur, nisi alio 
loci, ut defenderet, convenit, ibidem se defendere.” (c) 

Such is the doctrine stated by Pothier, “ S’il n’y a 
point de lieu exprime, la livraison doit se faire au lieu 
ou est la chose. C’est a l’acheteur a l’envoyer chercher; 
le vendeur ne peut pas, depuis le contrat, sans une juste 
cause, la transporter dans un autre lieu ou la livraison 
serait plus incommode ou plus couteuse a l’acheteur : 
s’il le fait, il doit indemniser l’acheteur de ce qu’il lui 
en aura coute de plus pour l’enlever.” (d)

It is adopted by the law of Scotland, (e)
But a distinction is made by Pothier when the sub

ject of the contract is un corps certain, as all the wine 
of the vendor’s vintage; and where it is not un corps

(a) Simpson v. Duncanson’s Cred. Aug. 2nd, 1786, Diet. 14,204. 1 Bell’s
Com. 177, 178.

(b) Cod. lib. 8, tit. 54, 1. 28. Dig. lib. 6, tit. 1,1. 77. Voet, lib. 41, tit. 2* 
n. 34. Cod. lib. 3, tit. 3,1. 20. Dig. lib. 41, tit. 2, 1. 3, 9. Voet, lib. 6, 
tit. 1, n. 15.

(c) Dig. lib. 5, tit. 1, 1. 19, $ 2; lib. 12, tit. 1, 1. 22; lib. 13, tit. 3, 1. 4, and 
tit. 4; lib. 30, tit. 1,1. 47. Inst. lib. 4, tit. 6. Domat, liv. 1, tit. 2, Sect. 2, 
§ 15. Voet, lib. 46, tit. 3, n. 12. Fab. Cod. lib. 8, tit. 29, def. 4. Resp. 
Jurisc. Holl. part. 2, cons. 2.

(d) Pothier, Tr. du Cont. de Vente, part 2, c. 1, art. 2, n. 52.
(e) Browne on Sales, p. 209*
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certain, as a pair of gloves, a sum of money, or a certain 
quantity of wine, &c. In the former case the delivery 
is to be made at the store of the vendor ; in the latter 
case, the property is to be delivered at the debtor’s place 
of residence, unless the parties lived near each other, 
and the thing is portable: in which case the place of 
payment would be the creditor’s residence, (a)

Lord Coke states the rule in England to be, that if the 
party has to deliver twenty quarters of wheat, or twenty 
loads of timber, or such like, he is not bound to carry 
the same about and seek the purchaser; but, before 
the day, he must go to the purchaser and know where 
he will appoint to receive it, and there it must be de
livered. But if it were money, he must tender it to the 
vendee or grantee, and so note a diversity between 
money and things ponderous. (b)

It has been decided in the United States, that when 
no place is mentioned in the contract to deliver specific 
articles (and which in that case were hay, bark, and 
shingles), the creditor had the right to name the 
place, (c)

In a subsequent case in the same court, it was de
clared to be well settled, that where no place is appointed 
for the delivery of specific articles, the obligor must go 
before the day of payment to the obligee, and know 
what place he will appoint to receive them. (d) The 
first act is to be done by the debtor, and if he omits to 
do it he is in default.

According to the Code Civil, payment must be made 
in the place appointed by the contract; if the place is 
not therein appointed, payment, where it is question of a 
thing certain and determined, must be made in the place

(a) Pothier, Tr. des Oblig, n. 549, et seq.
(b) Co. Litt. 210, b.
(c) Aldrich v. Albee, 1 Greenleafe’s Rep. 120.
($ Bexby v. Whitney, 5 Greenleafe’s Rep. 192. 2 Kent’s Com. 506.



where, at the time of the obligation, the thing which 
forms the object of it existed, (a)

Delivery must be made at the place where the thing 
which formed the object of the sale was at the time of 
sale, if it has not been otherwise agreed, (b)
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SECTION III.

POSSESSION RETAINED BY THE VENDOR.—ITS EFFECT ON 
THE SALE AS BETWEEN THE PURCHASER AND THIRD 

PARTIES.

I. Sale, retentd possessions ; under the civil law and the systems founded on 
it, the goods sold remain liable to the vendor’s creditors.—The col
lusive possession of goods, with the concurrence of the true owner, 
subjects them to be taken for the debts of the possessor.

II. The effect of the vendor retaining possession by the law of England.— 
Statute 13 Eliz. c. 5.—Reputed ownership under the Bankrupt Acts.

III. Colonies in which the doctrine of the English law is followed.
IV. Effect of possession in the United States.

I. According to the' principle of the civil law and of 
those systems which are founded on it, the property in 
the goods did not pass to the vendee unless they had 
been delivered.

If the vendee make a second sale of the goods, the title 
of the second purchaser will be preferred to that of the 
first, although he has paid for the goods.(c) “ Unde illud

(a) Art. 1247. (4) Art. 1609. Toull. lib. 3, tit. 3, c. 5, n. 90.
(c) Dig. lib. 6, tit. 2, 1. 9, § 4. Cod. lib. 3, tit. 32, 1. 15. Gaill, lib. 2, 

obs. 55, n. 10. Fab. Cod. lib. 3, tit. 22, def. 4. Van Leeuwen, Cens. For. 
part 1, lib. 4, c. 19, n. 26. Gomez, Var. Resol. tom. 2, c. 2, n. 20. Voet, 
lib. 6, tit. 1, n. 20.
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porro descendit, ut si duobus forte eadem res vendita 
sit, omnimodo potior sit is cui tradita est, licet posterior 
contraxerit. ”(a) But if the second purchaser were aware 
that the property he was thus buying, had been previ
ously purchased and paid for by another, the latter would 
be entitled to recover them. (5)

It followed, from the same principle, that if they re
mained in the possession of the vendor, his property in 
them was not divested, and they might be taken in ex
ecution by his creditors, even although the purchaser 
should have paid for them. “ At quid si emtor solvent 
pretium, nec tamen res fuerit ei tradita? Non est in ejus 
bonis res, sed actio; quare creditores, vel curator bono- 
rum rem a venditore petere debent, itaque distrahere. 
Pacto enim dominium non transit, sed traditione.” (c) 
So strictly was this principle followed, that if the vendor 
died before he had delivered the property to the pur
chaser, having bequeathed it as a legacy, the legatee 
would be entitled to receive it, and the purchaser could 
only resort to the vendor’s heir for the recovery of da
mages. (d)

The goods, therefore, remain liable to the vendor’s 
creditors, because they continue his property.

Thus, it is said when the vendor “ aliquo prsetextu 
remansit in possessione rei venditae, prsesumitur con
tractus simulatus. Atque certum est, ex ejusmodi con
tractu, qui arguitur simulatus, nec dominium nec pos
sessionem per precarium aut constitutum transferri. 
Unde rem ita donatam aut venditam non solum non a 
donatore aut venditore ipso sed neque ab ejusdem hsere- 
dibus extorqueri posse sentio, modo fucum factum legi 
rite exponant.” (e)

(а) Matth. Paraem. Belg. paraem. 7, n. 6. 1 Bell’s Com. 168.
(б) lb. 3 Martin’s Louisiana Rep. N. S. 105.
(c) Matth. de Auct. lib. 1, c. 18, n, 15. (d) Dig. lib. 19, tit. 2, 1. 32,

• (e) Goris, Advers. Juris. Tract. 3, Part. I, c. 14, n. 9, 10,11,12. Straccha, 
Decis 184, n. 18, p. 289, et seq.



Thus, it was a maxim of jurisprudence in Holland, 
and other states in Europe, that “ mobilia non habent 
sequel am,” “ Bicns meubles nont point de suit.” So 
long as they remained penes debitorem, they might be 
taken in execution by any of his creditors, (a)

It was an established maxim of the old law of France, 
that the sale of moveables, unaccompanied by the deli
very of possession, was against the vendor’s creditors, 
null and void: “La vente de meubles, faite sans diplace
ment, est nulle h Vegard des crianders du vendeur. De 
la il s’ensuit que les creanciers de celui qui a fait une 
telle vente peuvent, non obstant la vente, les faire saisir 
et vendre sur leur debiteur, qui en est reste en posses
sion. Cela est fonde sur la maxime qu’en matiere de 
meubles la possession vaut titre.” (b)

Under the Code Civil it is only entre les parties, that 
the sale is perfected by means of the consent of the par
ties. It leaves the rights of creditors to be protected by 
the old rule, and expressly says, “ la possession vaut 
titre.” (c)

This principle afforded to the creditors of the vendor 
a protection against simulated alienations by their deb
tor. Under those systems of jurisprudence which do not 
adopt it, the same protection is derived from municipal 
regulation.

The possession may, however, have been returned to 
the vendor after he had delivered the goods to the ven
dee, and when, therefore, the former had divested him-

(a) Boer, ad Bituricenses, tit. 7, § 2. Choppin, 3, de Moribus, Paris, tit. 
3, n. 5. Faber, Cod. lib. 6, tit. 25, def. 11, n. 8, 9; lib. 8, tit. 6, def. 21. 
Christin. ad Leg. Mechlin. 7, art. 8, and 1 decis. 274. Zypsei, Notit. Juris. 
Belgic. tit. de Pignor. Action. Grot. 2, Introd. Jur. Holl. part 48, n. 34. Co- 
ren, Observ. 38. Groenew. ad Cod. lib. 4, tit. 10,1. 14. Matth. de Auct. 
lib 1, c. 11, n. 70, et seq.; c. 19, n. 13, et seq., and n. 74, 78, et seq. 
P. Voet, de Mob. c. 19, n. 8. Monday v. Wilson, 4 Louisiana Rep. 339.

(b) Toull. des Cont. liv. 3, tit. 3, n. 35. Bourjon, Droit. Commun. de la 
France, tom. 1, p. 125, and tom. 2, p. 363. Ferrier, sur l’Article 170, Cout. 
Paris, n. 14.

(c) Code Civil, art. 1583. Art. 2279. Toull. liv. 3, tit. 3, n. 36.
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self of and the latter had acquired the property in them. 
Here the possession would be simulated and collusive. 
The goods would be penes debitorem, and his creditors 
might take them in execution, (a)

When, however, the person to whom possession is thus 
given, had no previous connection with the goods, and 
received them on no lawful contract, as that of mandate, 
deposit, pledge, &c., but is permitted by the person to 
whom they truly belong, to assume the appearance and 
exercise the acts of an uncontrolled and absolute owner, 
not only is a purchaser enabled to retain them against 
the claim of the true owner, but they may be made liable 
to the debts of the apparent owner, and be taken in exe
cution at the suit of his creditors.

A claim by the true owner to the goods on the ground 
that he had retained the ownership, would not be ad
mitted, when it appeared that he had allowed the debtor 
to hold a possession, which could be referred to no other 
cause but that of his ownership.

The true owner, who has afforded the debtor the means 
of practising a delusion and of obtaining a credit, is a 
party to the imposition which the debtor has practised on 
his creditors. (b)

The title in the civil law,quae in fraudem &c.” (c) 
may be considered to embrace only those acts by which 
the debtor diminishes his property. But a collusive pos
session to which the true owner of the goods is a party, is 
that species of fraud which would defeat his claim to 
them, whether he endeavoured to prevent the sale, or to 
rank as a creditor on the proceeds of their sale. (d)

It is considered that the law of Scotland affords a prin
ciple on which such collusive possession would bar the

(a) Code Civil, art. 1583. Art. 2279. Toull. liv. 3, tit. 3, n. 31.
(5) Dig. lib. 42, tit. 8, 1.1. (c) Dig. lib. 42, tit. 8.
(d) Dig. lib. 4, tit. 3,1. 1. Meier, Coll. Arg. ad h. tit. Muller’s Prompt, 

tit. Simulatio. Danty, Tr. de la Preuve, &c., c. 7- Goris, Adv. Tr. 3, c. 14.. 
Voet, lib. 41, tit. 1, n. 35. Matth. Paraem. Belg. Par. 5, n. 19.
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title of the true owner, and leave the moveables subject 
to the possessor’s creditors, (a)

The possession must be unequivocal, and imply a full 
power of disposal as owner. It must be such as actually to 
induce the belief or reputation of ownership. If, there
fore, in point of fact, the goods are notoriously not the 
property of the possessor, as the creditors could not be 
deceived by the possession, there is no ground for making 
the goods liable to be taken by them.

Thus, where a public sale by auction has taken place 
under a landlord’s sequestration, and the price has been 
paid or secured by bills of the purchasers, with cautio
ners, the possession being still with the tenant, from the 
difficulty of removal, as growing crops, &c., this will 
not give to the creditors the privilege of attaching the 
property as their debtor’s, (b)

II. In England, the continuance of possession by the 
vendor after the sale, is a badge of fraud, and subjects 
the transaction to be dealt with as fraudulent and void, 
under the statute against fraudulent alienations, (c) By 
that statute, after reciting that gifts, conveyances, &c., 
had been contrived to delay, hinder, or defraud creditors 
of their lawful demands, it is enacted, that all feoffments, 
gifts, grants, alienations, bargains, and conveyances of 
lands, goods, and chattels made for such fraudulent pur
poses, shall be utterly void and of none effect, as against 
those persons whose actions, suits, debts, &c. might be in 
any wise disturbed, hindered, delayed, or defrauded. 
A subsequent section provides, that the act shall not ex
tend to conveyances made upon good consideration, to 
parties having no notice of such covin, fraud, or col
lusion.

A conveyance by bill of sale, though it may be void

(a) Brown on Sales, n. 23. Stair, b. 1, tit. 9, § 12; b. 2, tit. 3, § 27; 
bT3,litTO 12~

(b) 1 Bell's Comm. 251, (c) 13 Eliz. c. 5.
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against third parties, will bind the party executing it, 
and his assigns, (a)

It seems to have been formerly held, that where a 
debtor executed a bill of sale of his property to his cre
ditor, and was still permitted to remain in possession, it 
was such a badge of fraud as, ipso facto, to avoid the sale 
absolutely. (b)

This doctrine has been since qualified. Although con
tinuance of possession is a strong presumption of fraud, 
yet it may be rebutted by extrinsic evidence. Thus, 
where an execution had been issued at the suit of J. S. 
against the Duke of M., and J. S. having bought the 
goods, under the execution, from the sheriff, sold them 
by bill of sale to the plaintiff, and the property was 
left on the premises, and used by the Duke as before the 
sale, but the circumstance of the execution was notorious 
in the neighbourhood; on the trial of an action in
volving this question, it was held to be properly left to 
the jury whether the sale was bond fide or otherwise : 
the plaintiff had a verdict, (c) In this case the decision 
did not depend on the circumstance of a servant having 
been left in possession, for it has been decided that such a 
possession is not a whit better than no possession at all.(d) 
In order that there should be a substantial change of 
possession, it must be exclusive ; even where possession 
is actually changed, if the former owner is allowed to 
interfere and act as with his own property, there is evi
dence of fraud, (e)

(a) Robinson v. McDonnell, 2 B. and A. 134. Steel v. Brown, 1 Taunt. 
381. Hawes v. Leader, Cro. Jac. 270, S. C. Yelv. 196. Baker v. Lloyd, 
Bull. N. P. 258. Cowell v. Lane, ib.

(b) Edwards v. Harben, 2 T. R. 587. Bamford v. Baron, 2 T. R. 594, n- 
5 Taunt. 217.

(c) Latimer v. Batson, 4 B. and C. 652. Jezeph v. Ingram, 1 B. Moore, 
189. S. C. 8 Taunt. 838.

(id) Wordall v. Smith, 1 Camp. 332, cor. Lord Ellenborough, C. J. Hunt 
v. Stephens, 3 Taunt. 113.

(e) Paget v. Perchard, 1 Esp. 205, cor. Lord Kenyon, C. J.
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But if the continued possession of the vendor be con
sistent with the terms of the conveyance, such possession 
will not in general be deemed fraudulent; (a) as when, 
by a bond fide settlement upon marriage, goods are set
tled on the wife, and the husband retains possession in 
pursuance of the terms of such settlement. (b) Neither 
is the transaction fraudulent, where a person having lent 
another money to buy goods, takes a bill of sale of them 
to secure repayment, but suffers the vendor to remain in 
possession, (c)

On the same principle, where a party mortgaged land, 
and in the same deed sold a windmill, which was on the 
land, it was held good, and that the windmill could not 
be taken in execution under a fi-fa. against the vendor, 
though he had been allowed to remain in possession, be
cause the possession was accounted for. (d) But if it 
had been a chattel capable of easy removal, it would 
have been otherwise, although the instrument transferring 
the goods contained a valid mortgage of leasehold build
ings, in which the chattels are situated, (e)

If the conveyance depend on a condition precedent, it 
is not avoided by the vendor’s continuing in possession, 
because by the terms of the conveyance the vendee is 
not to have the possession until he has performed the 
condition, (fi)

It is always an important consideration, whether the 
transaction has been secret or open. If it is a fact well

(a) Reed v. Wilmott, 5 M. and Payne, 553. Dewey v. Bayntun, 6 
East, 257.

(4) Cadogan v. Kennett, Cowp. 432. Cross v. Glode, 2 Esp. 574.
(c) Meggott v. Mills, Ld. Raym. Rep. 286. Martindale v. Booth, 3 B. and 

Adol. 498. Kidd v. Rawlinson, 2 B. and P. 59. Benton v. Thornhill, 7 
Taunt. 149. Bull. N. P. 258.

(d) Steward v. Lombe, 1 Brod. and B. 506.
(e) Reed v. Blades, 5 Taunt. 212. Manton v. Moore, 7 T. R. 67. See 

Act, 21 Jac. 1, c. 19.
(/) 2 T. R. 596. Cadogan v. Kennett, Cowp. 432. Haselinton v. Gill, 

3 T. R. 620, n. Stone v. Grubham, 2 Bulstr. 225. Bucknal v. Roiston, 
Prec. Chan. 287. Jones v. Dwyer, 15 East, 21.
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known that the party retaining possession is not the real 
owner, such possession cannot mislead, and the mischief 
will not arise. The notoriety, therefore, of the transac
tion affords a strong ground for rebutting the presump
tion of fraud ; (a) as, where the sale was notorious and 
public, being made by the sheriff, (b) or by the landlord 
under a distress for rent, (c) or by public auction. (d) 
A bill of sale is not only good against the party executing 
it, and his assigns, although it may be void against third 
parties, (e) but it is also good against a creditor, with 
whose knowledge and assent it has been given, although 
possession may not have gone under it. (f)

According to the doctrine of the civil law, and of the 
law of Scotland, the collusive possession which the owner 
of the goods permits another to hold, under such circum
stances as to give the latter the appearance of being the 
absolute owner, renders such goods liable to the debts of 
the apparent owner.

By the law of England this object, where the debtor is 
a trader, is attained by an express enactment in the 
bankrupt law.

By the Bankruptcy Act, (g) it is enacted “ that if any 
bankrupt, at the time he becomes bankrupt, shall, by 
the consent and permission of the true owner, have in 
his possession, order, or disposition, any goods or chat
ties whereof he was the reputed owner, or whereof he 
had taken upon himself the sale, alteration, or disposi
tion as owner, the commissioners shall have power to sell 
and dispose of the same.”

(a) Armstrong v. Baldock, Gow, 33. Martin v. Podger, 2 Bl. Rep. 702. 
Mace v. Cammed, Lofft, 783.

(h) Latimer v. Batson, 4 B. and C. 652. Jezeph v. Ingram, 8 Taunt. 838, 
S. C. 1 B. Moore, 189. (c) Kidd v. Rawlinson, 2 B. and P. 59.

(d) Guthrie v. Wood, 1 Stark. N. P. C. 367.
(e) Woodham v. Baldock, 3 B. Moore, 11, S. C. Gow, 35, n.
(/) Robinson v. Me Donnell, 2 B. and Aid. 134. Hawes v. Leader, 

Cro. Jac. 270. Steel v. Brown, 1 Taunt. 381. Leonard v. Baker, 1 M. 
and S. 251. (g) 21 Jac. 1, c. 19, § 11. 6 Geo. 4, c. 16, § 72.



It will be observed that the operation of this section 
is confined to cases in which there is a reputed owner
ship of goods and chattels. Such are ships, (a) furni
ture, (b) utensils in trade, (c) (unless such utensils are 
let in conformity to an usage of trade,) (d) stock, (e) 
bills of exchange, (f) policies of insurance, (g) shares 
in a public company, (A) and in a newspaper. (i) But 
chattel interests in real property, fixtures, or shares in a 
company seised of real estate, are not within these 
words, (j)

It has been decided that slaves on a plantation, the 
subject of a mortgage, are not to be deemed personal es
tate, so as to be within the operation of this section. 
The petitioners having lent to the bankrupts one thou
sand pounds, and accepted, for their accommodation, 
bills amounting to four thousand pounds, the bankrupts 
granted an equitable mortgage on a plantation in Anti
gua, and the slaves, cattle, and utensils.

It was contended that the slaves, cattle, and other ap
paratus on the plantation were personal estate, and were 
in the order and disposition of the bankrupts at the time 
of their bankruptcy, and that the bankrupts’ assignees 
were, therefore, in possession of them. It was held that
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(а) Stephens v. Sole, cited 1 Ves. 352. Exp. Bum, 1 Jac. and W. 378.
(б) Lingham v Biggs, 1 B. and P. 82.
(c) Lingard v. Messiter, 1 B. and C. 308. Sinclair v. Stevenson, 2 Bing. 

514. Trappes v. Harter, 3 Tyrwh. 603. Coombs v. Beaumont, 2 Nev. and 
Mann. 238. 5 B. and A. 75.

(id) Horn v. Baker, 9 East, 215, 239- Bryson v. Wylie, 1 B. and P. 83. 
Storer v. Hunter, 3 B. and C. 368.

(e) Exp. Richardson, Buck, 480.
(/) Homblower v. Proud, 2 B. and A. 327-
(g) Falkner v. Case, 1 Bro. C. C. 125.
(h) Nelson v. London, A. C. 2 S. and S. 292.
(i) Norton v. Tripp, 2 N. R. 67.
(j) Ryal v. Rolle, 1 Atk. 165. Horn v. Baker, 9 East, 215. Exp. Vaux-

hall Bridge Co. 1 G. and J. 101. Clark v. Crownshaw, 3 B. and Ad. 808. 
Hubbard v. Bagshaw. 4 Simon’s Rep. 326. Trappes v. Harter, 3 Tyrwh. 
603. Coombs v. Beaumont, 2 Nev. and Mann. 238. 5 B. and Ad. 72.
Park, J. Boydell v. Me Michael, 3 Tyrwh. 974.
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the slaves could not be treated as personal property, and 
it was observed by one of the judges, that the question 
whether the slaves were in the order and disposition of 
the bankrupts, would not depend altogether on the re
sult of the inquiry, whether negroes were real or perso
nal estate ; for the question as to reputed ownership is 
frequently, not whether the property claimed by assig
nees is simply a chattel or not, but even, admitting it to 
be a chattel, whether it be of such a nature as to draw 
with it the reputation of ownership to the party in pos
session of it. It seems that the petitioners at one time 
claimed the cattle and utensils on the plantation, as part 
and parcel of the real estate, but during the argument, 
the petitioners’ counsel abandoned all claim to the cattle 
and utensils, (a)

The goods must have been in the possession of the 
bankrupt at the time of his bankruptcy. (b) If, there
fore, the owner take possession at any time before that 
event actually happens, it will be sufficient to protect his 
property, (c) though it be but a single day. (d)

They must have been in the bankrupt’s possession 
with the consent and permission of the true owner, (e) If 
the vendee of a chattel send it to the vendor, in order 
that some alterations might be made, which not being 
done, he became dissatisfied, and demanded it back 
again, on the bankruptcy of the vendor before redelivery 
to the vendee, the property was held not to pass to the 
assignees, (f) So, if after the vendor has given notice 
to the carrier to stop the goods in transitu, they are de
livered by mistake to the bankrupt’s consignee, the sale 
is rescinded by the notice, and the property is revested

(a) Ex parte Rucker, 3 Dea. and Chit. 704, 705, 708, 722, n. (a)
(b) Lyon v. Weldon, 2 Bing. 334. (e) Jones v. Dwyer, 15 East, 21.
(d) Arbouin v.^Williams, 1 Ry. and M. 72. Per Parke, J. Smith v. Top

ping, 5 B. and Ad. 678. Darby v. Smith, 8 T. R. 82.
(e) Ex parte Richardson, in re Cheshire, Buck, 480. Ex parte Dale,

ib. 365. (/) Carruthers v. Payne, 5 Bingh. 270.
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in the vendor, (a) So, where the true owner demanded 
the goods on the day before the bankruptcy, but the in
solvent refused to deliver them, the case was held not to 
be within the statute. (b)

The possession by the trader’s servant, is equivalent 
to the possession of his master, (c)

If the trader be allowed to continue his trade as usual, 
with the goods, the possession by a third party will not 
be deemed adverse. (d)

Notwithstanding it is a condition of the sale, that in 
the event of bankruptcy, the vendor might retake it, the 
property being in the bankrupt’s possession, will, never
theless, pass to the assignees. (e)

Property belonging to a dormant partner, will pass to 
the assignees of the ostensible partner, in the event of 
the bankruptcy of the latter, (f)

There must be some overt act by the trader in order to 
divest the possession out of himself, (g)

Goods remaining after the sale, in the bonded ware
house of the vendor until his bankruptcy, notwithstand
ing the purchaser’s initials were marked upon them, 
were held to be in the bankrupt’s possession, order, 
and disposition, within the statute. (A) If the goods lie 
at a wharf, and the purchaser neglect to have his name 
transferred in the wharfinger’s books, (i) or where the

(a) Litt v. Cowley, 7 Taunt. 169- S. C. Holt, N P. C. 338.
(b) Smith v. Topping, 5 B. and Ad. 674.
(c) Jackson v. Irvin, 2 Camp. 48. Gurr v. Rutton, Holt, N. P. C. 327.

Oliver v. Bartlett, 1 B. and B» 269. 1 Bingh. N. S. 335.
(d) Toussaint v. Hartop, Holt, N. P. C. 335. Doker v. Hasler, 2 Bingh. 

479- Longman v. Tripp, 2 N. R. 67-
(<?) Holroyd v. Gwynne, 2 Taunt. 176. •
(/) Ex parte Enderby, 2 B. and C. 389. Coldwell v. Gregory, 1 Price, 

119* Ex parte Dyster, 2 Rose, B. Ca. 256.
(g) Shaw v. Harvey, 1 Ad. and Ell. 920, 925. Davis v. Dale, Lloyd and 

Welsby, Merc. Ca. 291.
Qi) Knowles v. Horsfall, 5 B. and Aid. 134. Lingard v. Messiter, 1 B. 

and C. 308. (i) Jones v. Dwyer, 15 East, 21.
L LVOL. III.
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goods have been traded with in the name of the bank
rupt vendor, the property in them passed to the as
signees. (a)

A symbolical delivery will be sufficient to prevent the 
operation of the statute, if, from the nature of the goods, 
no other delivery can be made. (b) As, where a quan
tity of timber is taken possession of by the symbolical 
delivery of a half-penny ; (c) or an assignment is made 
of a bill of lading of a cargo of goods at sea; (d) or the 
delivery of the grand bill of sale of a vessel at sea; (e) 
the assignment of West India Dock warrants, or of any 
transfer tickets, (f)

If the goods remain in the vendor’s warehouse undis
tinguished from the rest of his stock, they will pass to the 
assignees on his bankruptcy. (g) But if they have been 
kept distinct, and the purchaser has by some act appro
priated them to himself, as, where the purchaser of wine 
left it with the merchant for his own convenience, but 
had the bottles sealed with his own seal, and deposited 
in a particular bin, it was held it did not pass to the 
assignees. (h)

In general, the mere temporary custody of goods, is 
not within the statute, (i)

(a) Gordon v. E. I. Co., 7 T. R. 228.
(ft) Manton v. Moore, 7 T. R. 67. Mair v. Glennie, 4 M. and S. 240.
(c) Brown v. Heathcote, 1 Atk. 160. Lempriere v. Pasley, 2 T. R. 485.
id) Atkinson v. Maling, ib. 462.
(e) Ridout v. Alder, 1 Mont. 103. Wilkinson v. Reay, Dan. and Lloyd, 

Merc. Ca. 202.
if) Lucas v. Dorrien, 1 B. Moore, 29. Greening v. Clarke, 4 B. and C. 

316. Davenport, Ex parte, 1 Dea. and Chit. 397. Tucker v. Ruston, 2 C. 
and P. 86. Arbouin v. Williams, 1 Ry. and Moo. 72. 2 Camp. 246.

ig) Thackwaite v. Cocks, 3 Taunt. 487. White v. Wilks, 5 ib. 176. 
Batten, ex parte, 2 Dea. and Chitty, 290.

ih) Ex parte Marrable, 1 Glyn and Jam. 290.
it) Ex parte Flyn, in re Matthews, 1 Atk. 185. Muller v. Moss, 1 M. and 

S. 335. Bartram v. Payne, 3 C. and P. 175. Boddy v. Esdaile, 1 C. and 
P. 62.
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So, property placed in the hands of a trader, for some 
specific purpose, will not, in the event of his bankruptcy, 
pass to the assignees, (a)

An agent had contracted in his own name, but in rea
lity on behalf of his principal, to supply certain timber : 
the timber, which was placed in his hands for the pur
poses of the contract, was held on his bankruptcy not to 
pass under the statute. (b)

If goods are sent to a trader on sale or return, and 
they remain in his possession at the time of his bank
ruptcy, though sent only for such special purpose, they 
have been held to pass to the assignees, (c) unless the 
trader, after receiving them, left them unpacked, and 
exercised no act of ownership. (d)

Where chattels and fixtures are let on lease together 
to a trader, though the fixtures do not pass, (e) the chat
tels will be held to go to the assignees under the 
statute, (f)

If a trader give a written order for the sale of certain 
goods in the hands of a third party in order to apply 
the proceeds to the payment of an outstanding bill, but 
becomes bankrupt before the sale takes place, this ap
propriation will prevent their passing to the assig
nees. (g)

The same effect results where a party accepts bills of 
exchange drawn by the trader, on the faith of a special 
agreement, that the proceeds of a certain consignment

(а) Tooke v. Hollingworth, 5 T. R. 215. Moore v. Barthrop, 1 B. and C. 
5. S. C. 2 D. and R. 25.

(б) Collins v. Forbes, 3 T. R. 316. Davis v. Living, Holt, N. P. C. 275.
(c) Livesay v. Hood, 2 Camp. 83.
(d) Gibson v. Bray, 8 Taunt. 76. S. C. { B. Moore, 519.
(e) Clark v. Crownshaw, 3 B. and Ad. 804. Coombs v. Beaumont, 5 ib. 

72. Boydell v. McMichael, 1 Cr. Mees. and R. 177.
(/) Horn v. Baker, 9 East, 215. Bryson v. Wylie, 1 B. and P. 83, n. 

Sinclair v. Stephenson, 2 Bingh. 514. Lingham v. Biggs, 1 B. and P. 82.
(9) Baily v. Culverwell, 8 B. and C. 448. Favenc v. Hullett, 1 Campb. 

554. Graff v. Greffulhe, 1 Camp. 89. Crowfoot v. Gurney, 9 Bingh. 372. 
Bedford v. Perkins, 3 Car. and P. 90.

L L 2
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shall be applied to the payment of the bills; (a) or 
advances made upon an express agreement that the 
trader shall remit to him certain proceeds by way of 
security. (5) But there is no sufficient appropriation to 
take the transaction out of the statute, unless there has 
been an express and positive agreement, or some specific 
order given by the trader, (c)

An agreement to assign, on a contingency, goods un
certain in quantity, and remaining unascertained until 
the bankruptcy happens, will not amount to a specific 
appropriation : thus, where the trader, in pursuance of 
an agreement with J. S., who was under liabilities as 
indorser of several bills drawn by the trader, gave di
rections to his agent abroad to hand over, in favour of 
J. S., such property in the agent’s hands as might be 
sufficient to cover the amount of bills that eventually 
might not be paid : it was held, after the bankruptcy of 
the trader, that there had been no legal or equitable 
assignment of the property to J. S., and the assignees 
accordingly recovered the value. (d)

Property in possession of the bankrupt in autre droit, 
as trustee, executor, or administrator, or as bailee 
where the possession is notoriously as such, (e) or as 
factor, is not considered to be in his reputed ownership, 
and therefore does not pass to the assignees, (f)

III. The statute of Elizabeth against fraudulent alien
ations, and the decisions of the courts of England on its 
construction, form part of the law of the several British 
colonies, except Trinidad, British Guiana, St. Lucia, 
and Lower Canada. But the provisions of the bankrupt

(a) Thomas v. Da Costa, 2 B. Moore, 386.
(b) Fisher v. Miller, 1 Bingh. 150.
(c) Carter v. Barclay, 3 Stark. N. P. C. 43. Williams v. Everett, 14 East,

582. .
(d) Carvalho v. Burn, 4 Bar. and Adol. 382. S. C. affirmed in error, 

l Adol. and Ell. 883.
* (e) Watson v. Peache, 1 Bingh. N. S. 327.

(f) Garratt v. Culham, Bull. N. P. 42. Carlow, ex parte, 2 Mont, and 
Ayr. 39-
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acts on the subject of reputed ownership do not extend 
to any of the colonies, nor is there any analogous pro
vision in their local acts.

IV. It is the doctrine of the Supreme Court of the 
United States, adopting the earlier decisions of the 
English courts, and which was followed in the circuit 
courts of the Union, that an absolute bill of sale is itself 
a fraud in law, unless possession accompanies and fol
lows the deed, (a)

As a consequence of this doctrine, it was held that if 
property be abroad, and incapable of actual delivery at 
the time, as in the case of a ship at sea, the possession 
must be taken as soon as possible on the arrival of the 
vessel in port. (b)

In South Carolina and Tennessee, it has been declared 
to be a settled rule. In Kentucky it has been adopted 
with the modifications it has subsequently undergone 
in England, (c) •

After an absolute bill of sale, if the property remain 
in the possession of the vendor, it is held to be fraudu
lent, and evidence of a fair intent is inadmissible: and 
yet, when such possession is not inconsistent with the 
sale, the fraud becomes a matter of fact for a jury, (d)

In Pennsylvania, the settled rule is, that on an abso
lute sale or assignment of chattels, possession must ac
company and follow the deed, and vest exclusively in 
the vendee, or it is fraudulent in law, though there be 
no fraud in fact. As between the vendor and vendee, 
the property will belong to the vendee; but if the 
vendor sell and deliver it to a bona fide purchaser, 
without notice, the purchaser will hold against the ori-

(a) Hamilton v. Russell, 1 Cranch’s Rep. 309. '
(b) United States v. Conyngham, 4 Dali. Rep. 358. Meeker v. Wilson,

1 Gall. Rep. 419.
(c) Kennedy v. Ross, 2 Const. Rep. S. C. 125. Hudnall v. Wilder,

4 M'Cord’s Rep. 294, S. P. Ragan v. Kennedy, 1 Tenn. Rep. 91. 2 Kent’s 
Com. 522.

(d) Baylor v. Smithers, 1 Litteli’s Rep. 112. 2 Kent, ib.
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ginal vendee, (a) An exception is admitted in the case 
of goods which have been levied upon, or after a fair 
purchase of them at a sale on execution. They may he 
safely left in the possession of the defendant, without a 
necessary inference of fraud ; but the exception in the 
case of a levy merely was afterwards restricted to that of 
household furniture. (b)

Delivery of the goods is held to be as requisite in the 
case of a mortgage of goods, as of an absolute sale of goods 
under the statute of 13 Eliz. The merely stating on the 
face of the deed, that possession was to be retained, is not 
sufficient to take the case out of the statute, even in the 
case of a mortgage of goods; and the transaction has been 
adjudged to be fraudulent per se, and void against a sub
sequent bond fide purchaser without notice, (c)

The Supreme Court of Pennsylvania have regretted 
that even in the excepted case of household furniture, 
the goods seized on execution may be left in the hands 
of the defendants. This was contrary to the common 
law, which would not endure the levying on goods only 
as a security, (d) and wisely gave a subsequent execution 
creditor the preference, if goods levied on by execution 
were suffered to remain in the hands of the defend
ant. (e) ,

The rule subsequently declared seems to be that the 
officer is-not required to remove the goods, or sell them 
immediately, provided he does it in a reasonable time, 
and does not leave the debtor in the mean time with 
the power to deal with the property as owner, (f)

(a) Dawes v. Cope, 4 Binney’s Rep. 258. Babb v. Clemson, 10 Serg. and 
Rawle, 419. Shaw v. Levy, 17 Ib. 99- Hower v. Geesman, Ib. 251.

(b) Levy v. Wallis, 4 Dali. Rep. 167. Waters v. M'Clellan, Ib. 208.
Chancellor v. Phillips, Ib. 213. 2 Kent’s Com. 523.

(c) Clow v. Woods, 5 Serg. and Rawle, 275. 2 Kent’s Com. ib.
(id) Bradley v. Wyndam, 1 Wils. Rep. 44.
(e) Cowden v. Brady, 8 Serg. and Rawle, 510. Dean v. Patton, 13 Ib. 

345. 2 Kent’s Com. 524.
(/) Barnes v. Bittington, 1 Wash. Cir. Rep. 38. Berry v. Smith, 3 Ib. 60. 

2 Kent’s Com. ib.
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The doctrine of England, and the leading decisions 
of its courts, are followed in the states of New Jersey, 
Connecticut, and Vermont. There must be an actual, 
and not a colourable change of possession.

Upon a sale or mortgage of goods, an agreement, 
either expressed in the deed or any other writing, that 
the vendor may keep possession, is, except in special 
cases, and for special reasons, to be shewn to and ap
proved by the court, fraudulent and void, equally 
against creditors and bond fide purchasers, {a)

In Vermont, bond fide sales by sheriffs were deemed 
an exception to the rule. (b) But subject to this excep
tion it is held, that in the sale of chattels, if the convey
ance be absolute, the want of a change of possession was 
not merely prima facie evidence of fraud, but a circum
stance per se, which rendered the transaction fraudulent 
and void, (c)

In Virginia it has been repeatedly decided, that an 
absolute bill of sale of personal property, with possession 
continuing in the vendor, is fraudulent per se as to cre
ditors, without other evidence of fraud, or being con
nected with other circumstances. (d)

This doctrine has received some qualification, (e) for 
it has been since held, that when the grantor of personal 
property remains in possession after an absolute convey
ance, the conveyance is prima facie fraudulent; but 
such possession is not conclusive evidence of fraud, but 
admits of every explanation. It is, however, incumbent

(a) Chumar v. Wood, 1 Halsted’s Rep. 155. Patten v. Smith, 5 Conn. 
Rep. 196.

(b) Boardman v. Keeler, 1 Aiken’s Ver. Rep. 158. Mott v. M'Neil, 
1 Ib. 162.

(c) Weeks v. Wood, 2 Aiken’s Ver. Rep. 64. Fletcher v. Howard,
Ib. 115. Beattie v. Robin, 2 Vem. Rep. 181. 2 Kent’s Com. 525.

(d) Alexander v. Deneale, 2 Munf. Rep. 341. Robertson v. Ewell, 3 Ib. 1.
(e) Loud v. Jefferies, 5 Randolph’s Rep. 211. Clayton v. Anthony, 6 Ib.

285. 2 Kent’s Com. 521.
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on the purchaser to explain and rebut the presump
tion of fraud.

In North Carolina, the question whether a deed be 
fraudulent from the want of possession in the vendee, or 
within the operation of the statute of 13 Eliz. c. 5, has 
been treated as a question of fact, and not of law. (a)

The New York Revised Statutes have expressly 
enacted, that unless the sale or assignment of goods is 
accompanied by an immediate delivery, and followed 
by an actual and continued change of possession, it shall 
be presumed to be fraudulent and void, as against the 
creditors of the vendor, or person making the assign
ment, and against subsequent purchasers in good faith ; 
and shall be conclusive evidence of fraud, unless it shall 
be made to appear, on the part of the persons claiming 
under such sale or assignment, that the same was made 
in good faith, and without any intent to defraud. All 
persons who shall be creditors, while the goods remain 
in the possession or under the control of the vendor or 
assignor, are embraced in the provision ; but it does not 
apply to contracts of bottomry or respondentia, nor to 
assignments or hypothecations of vessels or goods at sea, 
or in foreign ports. (b) It is further enacted, that the 
question of fraudulent intent, in all cases of fraudulent 
conveyances and contracts, relative to real and personal 
property, shall be deemed a question of fact and not of 
law; and no conveyance or charge is to be adjudged 
fraudulent as against creditors or purchasers solely on 
the ground that it was not founded on a valuable con
sideration. The title of a purchaser for a valuable con
sideration is not to be affected or impaired by any of 
the provisions, unless he had previous notice of the

(a) Vick v. Keggs, 2 Haywood’s Rep. 126. Falkner v. Perkins, Ib. 224.
Smith v. Neil, 1 Hawks. Rep. 341. Trotter v. Howard, Ib. 320. Howell 
v. Elliott, 1826, 1 Badg. and Dev. 76. 2 Kent’s Com. 526.

(b) N. Y. Rev. Stat. vol. 2, p. 136, § 5, 6, 7-
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fraudulent intent of the grantor, or of the fraud render
ing void the title of such grantor, (a)

The doctrine now established by the statute, is, 
says Mr. Chancellor Kent, “ evidently as high-toned 
as any that the courts of justice in this country can, 
by a permanent practice, sustain ; and it contains the 
inherent and redeeming energy, that the fact of with
holding possession raises the presumption of fraud, and 
the burden of destroying that presumption is thrown on 
the vendee or mortgagee.” (a)

The doctrine of the Supreme Court of Massachusetts 
seems to be, and it is adopted in the state of Maine, 
that possession of chattels by the vendor or mortgagor, 
after a sale or mortgage of the same, is not, as against 
creditors, fraud per se, but only primd facie evidence of 
fraud, and which may be explained by proof. (b)

The Supreme Court of New Hampshire has also 
established the same rules of law on this subject as those 
recently declared in Massachusetts and New York, (c) 

The rule has been laid down, that if the vendor of 
chattels retain possession after an absolute sale, it is 
always primd fade, and, if unexplained by the vendee, 
conclusive evidence of a secret trust, which is fraudu
lent in respect to creditors. Whether there was such a 
trust, was deemed a question of fact; but if admitted or 
proved, the fraud was an inference of law. (d)

(a) N. Y. Rev. Stat. vol. 2, p. 137, § 4, 5. 2 Kent’s Comm. 529, n.
(b) Brooks v. Powers, 15 Mass. Rep. 244. Bartlett v. Williams, 1 Pick. 

Rep. 288. Holmes v. Crane, 2 Ib. 607. Wheeler v. Train, 3 Ib. 255. 
Ward v. Sumner, 5 Ib. 59. Shumway v. Rutter, 7 Ib. 56; 8 Ib. 443, S. C. 
Reed v. Jewett, 5 Greenl. 96. Holbrook v. Baker, ib. 309. 2 Kent’s Com. 
530, et seq

(c) Haven v. Low, 2 N. H. Rep. 13.
(d) Coburn v. Pickering, 3 N. H. Rep. 415. 2 Kent’s Com. 530.
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SECTION IV.

vendor’s jus retentionis.

I. Under the civil law, and those systems of jurisprudence which are
founded on it.—Whilst the subject sold remains in his possession.— 
Although delivered, may in certain cases recover, if it has not been 
sold on credit,—Or if the purchaser becomes insolvent shortly after 
the sale.—The coutume of Paris, Code Civil, and Code Commercial.— 
In what cases the right of revendication may be exercised.

II. The law of Scotland.—Introduction of the right of stoppage in transitu.
III. Law of England.—Vendor’s lien.—When it ceases.—Stoppage in tran

situ.—By whom it may be exercised.—Under what circumstances.— 
When the transitus ends.—What delivery sufficient.

IV. This doctrine adopted in the colonies and the United States.

I. As the civil law did not recognize the property of 
the vendee in the subject sold, unless the possession had 
been delivered to him, and as he could not, unless the 
sale was on credit, demand the delivery without ten
dering the price, the vendor had it in his power to 
retain the thing sold until the price was paid. This 
right cannot be called a lien, because the goods remain 
his property. This jus retentionis exists because the 
property still remains in him until delivery, and his ob
ligation to deliver the thing sold depends on the tender 
by the vendee of the price : “ Offerri pretium ab emp- 
tore debet, cum ex empto agitur; et ideo et si pretii 
partem offerat, nondum est ex empto actio. Venditor 
enim, quasi pignus, retinere potest earn rem, quam 
vendidit.” (a)

(a) Dig. lib. 19, tit. 1, 1. 13, § 8; lib. 18, tit. 1, 1. 19; lib. 21, tit. 1, 
1. 31, § 8. Voet, lib. 6, tit. 1, n. 14; lib. 16, tit. 2, n. 20. Resp. Jurisc. 
Holl. part. 1, cons. 196. Van Leeuwen, Cens. For. part. 1, lib. 4, c. 37, n. 1. 
Strac. de Merc, decis. 190, n. 5, and decis. 191, n. 1. Casareg. Disc. 38, 
n. 6, 7, 23, and resol. 8. Febrero, lib. 2, tit. 4, c. 2. Pothier, Tr. du Cont. 
de Vente, n. 63. Code Civil, art. 1612, 1613. Toullier, Cont. par Duver- 
gier, tit. 6, c. 4, des Oblig. de Vendeur.
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If the sale were not on credit, and the possession of 
the goods had been delivered, it was competent for the 
vendor to recover them, because until payment of the 
price the property still remained in him. “ Venditse 
verb res et traditae, non aliter emptori adquiruntur, 
quam si is venditori pretium solvent, vel alio modo 
ei satisfecerit,: veluti expromissore aut pignore dato; 
quod quanquam cavetur ^x lege duodecim tabularum, 
tamen recte dicitur, et jure gentium, id est jure naturali, 
id effici.” (a) But if the purchaser had sold them, the 
original owner could not recover them without tender
ing the price to the latter. (b) The mere delivery of 
the goods to the purchaser is not evidence of a sale 
to him on credit, (c)

If, however, the goods were sold on credit, and the 
vendor has delivered them to the purchaser, the pro
perty has so completely passed to the latter that the 
vendor cannot recover them : “ Sed si is qui vendidit 
fidera emptoris sequutus fuerit, dicendum est, statim 
rem emptoris fieri.” (rf)

The civil law would seem, even in this case, to have 
given the vendor a preferable lien, if the thing sold re
mained in the purchaser’s possession: “ Sed si dedi 
mercem meam vendendam, et exstat, videamus, ne ini- 
quum sit, in tributum me vocari ? Et si quidem in 
creditum ei abiit, tributio locum habebit; enimvero si 
non abiit, quia res venditae non alias desinunt esse meae, 
quamvis vendidero, nisi sere soluto vel fide jussore

(а) Inst. lib. 2, tit. 1, §41.
(б) Voet, lib. 6, tit. 1, n. 15.
(c) Casareg. Disc. 38, n. 28. Voet. lib. 19, tit. 1, n. 11. Moller. Semest- 

rium, lib. 4, c. 28, n. 3, 4, et seq. Grotius, Manud. ad Jurisp. Holl. 
lib. 2, c. 5, n. 19. Vinnius, § 41, Instit. lib. 2, tit. 1. Resp. Jurisc. Holl. 
par. 4, consil. 217. Van Leeuwen, Cens. For. part. 1, lib. 4, c. 19, n. 20.

(cl) Inst. lib. 2, tit. 1, § 41. Dig. lib. 18, tit. 1,1. 19- Carpz. Def. For. 
part. 1, const. 28, def. 17- Resp. Juris. Holl. part. 2, cons. 116. Berlicb. 
part. 1, cone. 66, n. 44, 45, 46, 47, 48. Voet, lib. 6, tit. 1, n. 14.
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dato, vel alias satisfacto, dicendum erit, vindicare me 
posse.” (a)

If the purchaser, immediately after the sale and 
delivery of the goods, absconded, or delivered up his 
effects as an insolvent, the law presumed that the pur
chase by him was a fraud on the vendor, and that con
sequently the property of the latter was not transferred, 
but he might recover them if they still remained amongst 
the purchaser’s effects. (b)

In some codes a purchase made within ten days, and 
in others within two or three days of the insolvency, 
was void, and the vendor might recover his property, (c)

The coutume of Paris adopted the principles of the 
civil law. In a sale made not on credit, the vendor re
tained his property in the subject sold, unless the price 
was paid. He might in this case recover the subject, 
although he had delivered it: “ Le meuble vendu sans 
terme, a suit par hypotheque en faveur du vendeur. Qui 
vend aucune chose mobiliaire, sans jour et sans terme, 
esperant etre paye promptement, il peut sa chose pour- 
suivre en quelque lieu qu’elle soit transportee, pour etre 
paye du prix qu’il l’a vendue.” (d) On the other hand, 
if he had sold the subject on credit, and delivered it, he 
was divested of his property in it, but he was entitled to 
a preference over the other creditors, so long as the 
subject remained in the purchaser’s hands: “ Si le 
meuble vendu a terme, est saise sur l’acheteur par un 
creancier, le vendeur est prefere. Et neanmoins, en-

(a) Dig. lib. 14, tit. 4,1. 5, § 18
(b) Dig. lib. 4, tit. 3, 1. 7• Msevius, ad Jus Lub. lib. 3, tit. 6, art. 1, 

n. 24, et seq. Neostad, Sup. Cur. decis. 4. Matth. de Auct. lib. 1, c. 18, 
n. 13, 14. Carpz. Def. For. part. 1, cone. 28, def. 18. Gaill, lib. 2, obs. 15, 
n. 79 et. seq. Van Leeuwen, Cens. For. part. 1, lib. 4, c. 19, n. 20. Resp. 
Jctor. Holl. part. 2, cone. 177, et part. 4, cone. 217. Berlich. part. 1, cone. 66, 
n. 50. Merlin, de Pign. lib. 4, qusest. 41, n. 6. Casaregis, de Commerc. 
Disc. 75, n. 14, et seq.

(c) Ib. Stracc. deDecoctor. part. 3, p. 414. Berlich. ib. n. 50.
(d) 1 Dupless. art. 170, p. 615, et seq.



core qu’il eut donne terme, si la chose se trouve saisie 
sur le debiteur par un autre creancier, il peut empecher 
la vente, et est prefere sur la chose aux autres cre- 
anciers.” (a)

By the Code Civil, the vendor has a preferable claim 
on the price of the moveables sold, whether the sale was 
d, terme or sans terme, if they are in the debtor’s pos
session. If the sale was sans terme the vendor might 
reclaim the goods, so long as they remained in the hands 
of the purchaser, and prevent his resale of them, pro
vided he reclaims them within eight days after they 
were delivered, and they remain in the same state as 
that in which they were at the time of the delivery, (b) 

There are two remedies by which the vendor may be. 
indemnified. 1st, He will, if the debtor’s moveable 
effects are sold, rank after certain privileged creditors 
enumerated in a preceding article, first on the price, 
whether the sale was a terme or sans terme. (c) Even 
if the purchaser has resold them, yet so long as they 
remain in his possession, the vendor will have the same 
redress : “ Tant que le vendeur voit son gage entre les 
mains de son debiteur, le privilege est maintenu.” (d) 

2ndly. The other remedy is la revendication. Its 
effect is to annul the sale, and resume the property and 
possession of the subject sold. But this remedy is com
petent only when the sale is made sans terme, the subject 
is still in the purchaser’s possession, and the revendica
tion made in eight days after the delivery of the subject, 
and the subject must be in the same state as that in 
which it was when delivered. (e)

Upon the bankruptcy of the purchaser, the Code de 
Commerce permits, under the following regulations,

(a) 1 Dupless. art. 177. Ib. tit. des Executions, p. 620. Poth. Tr. de la 
Propriete, n. 242. Domat, liv. 3, tit 1, § 5.

(b) Art. 2102. (c) Art. 2101.
(d) Grenier, Tr. des Hypoth. part 1, c. 4, 2, n. 316.
(ie) Grenier,i b.
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the vendor to reclaim, revendiquer the goods which he 
has sold and delivered to the bankrupt, who has not 

-paid for them.
This right can be exercised whilst the goods are in 

transit to the purchaser, either by land or water, and 
before they have entered his magazines or warehouse, 
or those of the commissionaire charged with the sale of 
the bankrupt’s effects, but not if before their arrival 
they have been sold by the purchaser without fraud, 
and upon invoices and bills of lading, or on lettres de 
voitures. (a)

In the exercise of this right, the vendor must indem
nify the bankrupt’s estate for all advances made for the 
freight or carriage of the goods, or other charges, which 
he must discharge if they have not been already 
paid. (b)

The revendication can be exercised in respect only of 
such of the goods as are recognized to be identically the 
same as those sold and delivered ; if the bales, casks, or 
packages, in which they were contained at the time of the 
sale, have not been opened ; the cords and marks have 
not been removed or changed ; and the goods have not 
undergone in their nature and quantity any change or 
alteration, (c)

Goods consigned to the bankrupt a titre de depot, or 
for sale on account of the consignor, may be reclaimed, 
however long a time they may continue or remain in 
specie. When the consignment is for sale on account 
of the consignor, the price may be recovered if it has 
not been paid or passed in account current between the 
bankrupt and the purchasers. (d)

In all cases of revendication, except those of dipot and 
consignation, the syndics of the creditors have a right to 
retain the goods reclaimed, on payment to the vendor 
of the price agreed between him and the bankrupt, (e)

(a) Code de Comm. art. 576, 577, 578. * (b) Art. 579-
(c) Art. 580. (d) Art. 681. (e) Art. 582.



The remittances en effets de commerce, or of any debt 
not yet due, or, being due, not yet paid, and which are 
en nature dans la port-feuille at the period of the bank
ruptcy, may be reclaimed, if they have been made by 
the remitter, upon the simple mandate to receive pay
ment, and to hold the proceeds subject to the bankrupt’s 
order and disposition ; or if they have been remitted to 
and received by the bankrupt for a specific purpose, 
as the payment of acceptances or bills drawn on the 
bankrupt’s house.

The revendication may also be exercised in respect of 
remittances made, if they are entered in an account 
current, upon which the remitter was the creditor, but 
it is not permitted, if the remitter, at the period of the 
bankruptcy, was the debtor, (a)

II. By the law of Scotland, on the completion of the 
contract of sale, the vendee acquires a personal right to 
the thing sold, and is a creditor for the delivery of it, 
and debtor in the price ; the vendor, on the other hand, 
is creditor for the price, and debtor in the obligation to 
deliver. These obligations are the counterparts of each 
other, and where credit has not been expressly given, 
the vendee cannot, on the one hand, demand delivery 
without paying the price, nor can the vendor, on the 
other hand, demand the price without making delivery.

If the vendee become insolvent, without having paid 
the price, the goods being-still undelivered, the vendor 
is entitled to retain them till the price is paid or secured.

The security thus enjoyed by the vendor is lost not 
only by actual delivery of the goods, but in some cases, 
by a delivery merely constructive. When, at the time 
of the sale, the goods are in the possession either of the 
vendor himself, or his servants, or special agents, it does 
not seem to be yet settled whether any thing short of 
actual delivery is sufficient to pass the property, and di-
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(a) Pardess. Cours. de Droit Commerce, part 6, tit. 1, c. 10, § 2.
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vest him of his right of resorting to the goods in security
of the price, (a) .

Where, again, the goods at the time of the sale, are in 
the hands of a third party, not the servants or special 
agents of the vendor, but who is merely custodier for 
his behoof, it is settled that the transfer of the property 
may be effected, and the vendor’s right of retention put 
an end to, by certain acts of delivery merely constructive, 
and without any actual removal or delivery of the goods 
to the vendee. (b)

The law of Scotland adopted the doctrine, that a sale 
made within three days of the bankruptcy of the pur
chaser, afforded a presumption of fraud, and entitled the 
vendor to restitution. It was held that the impending 
bankruptcy must have been known secretly to the pur
chaser, and that he was guilty of a fraud in not commu
nicating it. This presumption threw the onus prohandi 
on him, or his creditors, to shew perfect fairness in the 
bargain.

The last case in which this was admitted, was decided 
in 1789 ; but, in an appeal to the House of Lords, it was, 
on the authority of Lord Thurlow, rejected ; and it has 
since been entirely abandoned, (c)

At the bankruptcy of Stein, part of large quantities 
of grain, deliverable under a current contract, had been 
actually delivered, part stopped in the very act of un
loading, and part stopped before bulk had been broken. 
The Court of Session decided the case on the ground 
of presumptive fraud, as entitling the seller to restitution 
even of what was delivered. Lord Chancellor Thurlow, 
however, laid it down, and the House of Lords adopted 
it in their judgment, that the notion of a presumptive 
fraud was untenable: that the sole question in such a

(а) Salter, Feb. 7th, 1786. Broughton v. Aitchison, Nov. 15th, 1809, F.C.
(б) Mathie’s Trustee v. Auchie, Ure and Co. Nov. 23rd, 1804. House of 

Lords, 16 March, 1810. Tod and Co. v. Rattray, Feb. 1st, 1809, F. C.
(c) Allan, Stewart, and Co. v. Stein’s Creditors, 1 Bell’s Comm. 208.



case was, whether the goods had been stopped while in 
transitu, according to the rule which had, within a hun
dred years, been introduced into England. The cause 
was accordingly remitted, to apply this rule.

Mr. Bell has given the following note of Lord Thur- 
low’s opinion :

“ The question is, Whether the respondents (vendors) 
were entitled to stop certain cargoes of grain, which 
were consigned or forwarded by them to Stein the bank
rupt, before the actual delivery to him, the bankruptcy 
having intervened ?

“ By the law of England, and, as I conceive, by the 
law of Scotland also, the shipping of goods to one who 
commissions them, or the delivery of them to a carrier 
to be conveyed to him, was a completed sale. But 
within the last hundred years a rule has been introduced, 
from the customs of foreign nations, that, in the case of 
the vendee’s bankruptcy, the vendor might stop and take 
back the goods in transitu, or before they came into the 
hands of the vendee; and this is certainly now a part of 
the law of England, and I understand it to be law like
wise in Scotland.” (a)

The subsequent decisions in Scotland have been in 
conformity to the English decisions. Thus, delivery of 
goods on board a ship freighted by the vendee, does not 
prevent the vendor from stopping them in transitu, (b)

Neither does the delivery of part of a cargo, bar the 
vendor from stopping the rest, as in transitu, and it is 
stated in the report that the court refused to listen to 
the plea, that the delivery of part of a cargo sold by an 
entire contract, was equivalent to a delivery of the 
whole in a question of this sort, as had been held in 
England, (c)

(a) Dec. 23rd, 1790, 1 Bell’s Com. 206, et seq.
(h) Robertson v. Moore, July 3rd, 1801. 1 Bell, ib.
(c) Collins v. Marquis’ Creditors, Nov. 23rd, 1804, Diet. 14,223. 1 Bell’s

Com. 228, note.
VOL. III.
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Where goods imported, were lodged by the vendee 
in a bonded warehouse under the 43 Geo. 3, on his be
coming bankrupt without paying the price, it was held, 
that the goods could not be stopped as in transitu. The 
court, it is said, with the exception of one judge, recog
nized the distinction between the two bonding acts, ob
serving, that under the act 26 Geo. 3, c. 59, the lodging 
the goods in the warehouse, was the act of the revenue 
officer, before they came into the possession of the owner; 
that the warehouse was the king’s; that while the goods 
lay there the owner had no control over them ; and that 
they were in custodia legis ; but that under 43 Geo. 3, 
c. 132, the lodging of the goods was the voluntary 
act of the owner after they had come to their ultimate 
destination, so that he could exercise this act of owner
ship over them ; that the warehouse was provided by 
himself; that he had access to them at all times, might 
give samples of them, and might sell them piece-meal, 
and that he was, therefore, properly the custodier of 
them, under the restraint that they could not be removed 
without paying the duties, (a)

III. The general rule adopted by the law of England 
is, that where there is a sale of goods, and nothing is 
specified as to delivery or payment, although every 
thing may have been done to divest the property qut of 
the vendor, so as to throw upon the vendee all risk 
attendant upon the goods, still there results to the vendor, 
out of the original contract, a right to retain the goods 
until payment of the price, (b)

An agreement by the purchaser to pay rent for them, 
does not defeat the lien, for although such an agreement 
is an implied transfer of possession for certain purposes,

(a) Strachan v. Knox and Comp. Trustees, Jan. 21st, 1817. Brown’s 
Law of Sale, 537.

(b) Miles v. Gorton, 2 Crompt. and Mees. 511. Chase v. Westmore, 
5 M. and S. 180. Franklin v. Hosier, 4 Bar. and Aid. 341. Bloxham v. 
Saunders, 4 Bar. and Cres. 941. Ex parte Oxenden, 1 Atk. 235.



yet it is not such a transfer or waiver of possession as to 
bar the vendor’s lien, (a)

The lien exists as well in cases of implied contracts, as 
where there has been an express agreement as to price, (b)

A special agreement does not of itself destroy the 
right, but only where it contains some term inconsistent 
with that right, (c)

The vendor may refuse to deliver goods contracted to 
be sold, if his prospect of obtaining payment is taken 
away by the subsequent insolvency of the purchaser.(d) 
If the purchaser become bankrupt while the goods re
main in the vendor’s hands, the latter has a lien against 
the claim of the assignees, who cannot, therefore, main
tain an action for them without payment of the price,(e) 
and of the warehouse duties, or other charges, to which 
the purchaser himself would have been liable, (f)

Where the goods are expressed to be sold upon credit, 
the vendor has no lien, (g) But if the purchaser per
mit the goods to remain after the appointed period of 
payment has elapsed, and no payment is in fact made, a 
lien is created, and the seller has a right to retain 
them. (Ji)

The lien is at an end if the vendor parts with the pos
session of the goods. (*)
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(a) Ex parte Oxenden, 1 Atk. 235, and New v. Swain, Dan. and Lloyd, 
Merc. Ca. 193.

(b) Chase v. Westmore, 5 M. and S. 180. Per Gibbs, C. J., Hutton v. 
Bragg, 7 Taunt. 25.

(c) Per Holroyd, J., and Best, J., Crawsbay v. Homfray, 4 B. and Aid. 52. .
5 M. and S. 180. (d) Reader v. Knatchbull, 5 T. R. 218, n.

(e) Bloxham v. Saunders, 4 B. and C. 941. Ib .951.
(/) Winks v. Hassall, 9 B. and C. 372.
(g) New v. Swain, ubi sup. Bunney v. Poyntz. 4 B. and Ad. 568, 573. 

Cood v. Pollard, 10 Price, 109. Per Holroyd, J., Crawshay v. Homfray, 4 B. 
and Aid. 52. Dyer, 30, a.

(&) Per Bayley, J. New v. Swain, Dan. and Lloyd, Merc. Ca. 195. 4 B.
and C. 948, 949.

(») Godfrey v. Furzo, 3 P. Wms. 185. Jacobs v. Latour, 5 Bingh. 130. 
Jones v. Pearle, 1 Str. 557. Taylor v. Robinson, 8 Taunt. 648. Scott y. 
Newington, 1 M. and Rob. 252.
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It is an implied waiver of the lien, if, upon the goods 
being demanded, the vendor claims to retain them on a 
different ground, (a)

Even an agreement that, after giving up the posses
sion, the vendor should continue to have a claim on the 
goods until payment, will be only a personal licence, and 
cannot be enforced against any one except the purchaser 
himself. (b)

A delivery of part of the goods does not divest the 
vendor’s lien in respect of the residue remaining in his 
possession, (c) unless it appears that the delivery of 
part was clearly intended as a delivery of the whole, 
and where the purchaser had free access to the residue 
undelivered, and might have removed it whenever he 
chose. (d)

The lien is lost by taking in payment a bill of ex
change and negotiating it, although such payment may 
have been objected to at the time, (e)

If possession has been given up, and the lien has once 
gone, it seems that it is wholly lost; but if the goods 
remain in the possession of the vendor, the lien may be 
suspended by circumstances, and may afterwards re
vive. (f) Where a party resumes possession of goods 
wrongfully and by misrepresentation, the lien will not 
be revived, although otherwise he might have been en
titled to it. (g)

Stopping in transitu, is the right which an unpaid 
vendor possesses of stopping goods on their way to an in
solvent vendee.

{a) Boardman v. Sill, 1 Campb. 410. White v. Gainer, 2 Bingh. 23.
(6) Howes v. Ball, 7 B. and C. 481.
Cc) Miles v. Gorton, 2 Cr. and Mees. 504. Payne v. Shadbolt, 1 Campb. 427.
(d) Bunney v. Poyntz, 4 B. and Ad. 568. 9 B. and C. 372. Dixon v.

Yates, 5 B. and Ad. 313. Miles v. Gorton, 2 Cr. and Mees. 504. Tansley 
v. Turner, 2 Bing. N. S. 151.

0) Horncastle v. Farran, 3 B. and A. 497. S. C. 2 Stark, N. P. C. 590.
(/) Per Bayley, B., 2 Cr. and Mees. 510.
(g) Madden v. Kempster, 1 Campb. 12. Whitehead v. Vaughan, Co. 

B. L. 547.
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The doctrine of stopping in transitu, which, it is said, 
owed its origin to courts of equity, has been adopted, 
and is favoured by courts of law. (a)

The right to stop goods in transitu, may be exercised 
by him who, quoad the bankrupt, stands in the relation 
of vendor. A person who, receiving an order for that 
purpose, procured goods from a third person on his own 
credit, and shipped them on the account of the bank
rupt, upon whom he drew bills for the price, is in effect 
the seller, and is authorized to stop the goods. (b)

A mere surety has not such power, therefore where 
the party stopping the goods had no interest in the 
original purchase, but had agreed to accept bills drawn 
for the price upon receiving a commission on the amount, 
it was held, that the assignees of the bankrupt were en
titled to recover the proceeds.(c)

An agent duly authorized, may stop the goods on be
half of his principal.

The authority by which a third person, on behalf of 
the consignor, stops the goods, ought to be given before 
he obtains possession of them, (d)

If the vendor indorse the bill of lading for valuable 
consideration subsequently to the original consignment, 
the indorsee will have the same right of stopping the 
goods as the vendor himself; but an indorsee without 
consideration, is not entitled to stop the goods. (e)

This right may be exercised at any time before the 
goods have reached the insolvent purchaser, (f) The 
right of stopping in transitu, does not, as Lord Kenyon 
observed, proceed on the ground of rescinding the con
tract, but is a kind of equitable lien adopted by the law

(а) Selw. N. P. 1234, (6th ed.) 4 Bing. 619.
(б) Feise v. Wray, 3 East, 93. Hawkes v. Dunn, 1 Tyrwh. 413.
(c) Siffken v. Wray, 6 East, 371. S. C. 2 Smith’s Rep. 480.
(d) Siffken v. Wray, 6 East, 371.
(«) Waring v. Cox, 1 Campb. 369- Abb. Ship. 373, 3rd ed.
(/) Birkett v. Jenkins, cited Cowp. 296.
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for the purposes of substantial justice, (a) A part pay
ment for the goods, does not divest the vendor’s right as 
to the residue, but only operates pro tanto. (b)

When goods have been consigned on account of 
an existing debt, the consignee’s insolvency does not 
give the vendor any right of stoppage, (c) Where the 
vendor has once voluntarily agreed to waive his right of 
stopping the goods, he cannot afterwards insist upon 
it. (d)

The vendor’s exercise of his right cannot be defeated 
by any act of the purchaser, except the indorsement of 
a bill of lading, and it seems of a West India Dock 
warrant for a valuable consideration to an assignee, 
without notice. An indorsement in blank of such war
rant by a consignee, or by a sub-vendee, was held by 
Dallas, C. J., at Nisi Prius, to be sufficient to bar the 
vendor’s right. These warrants seem to have been ge
nerally considered negotiable instruments equally with 
bills of lading. (e)

It has. however, been decided that East India Dock 
warrants are not negotiable instruments, at least within 
the meaning of the Factor’s Act. (f)

The negotiation of the bill of lading is held to vest the 
property in the indorsee, and to bar the vendor’s right.(<jr) 

This doctrine seems to rest on a principle analogous 
to that by which the bond fide indorsee of a bill of ex
change or promissory note is protected. (A)

(а) Per Lord Kenyon, C. J. 7 T. R. 445.
(б) Hodgson v. Loy, 7 T. R. 440. Wiseman v. Vandeput, 2 Vem. 204.
(c) Vertuev. Jewell, 4 Campb. 31. Smith v. Bowles, 2 Esp. 278. Per 

Abbott, C. J. 7 D. and R. 128, 129-
(d) Nichols v. Hart, 5 C. and P. 179.
(e) Keyser v. Suse, Gow, 58. Spear v. Travers, 4 Campb. 251. Zwinger 

v. Samuda, 1 B. Moore, 12.
(f) Taylor v. Kymer, 3 B. and Ad. 337.
(y) Mason v. Lickbarrow, and Lickbarrow v. Mason, in error, 4 Bro. 

P. C. 57. 2 T. R. 63. 5 lb. 367,683. 6 lb. 131. 6 East, 20, n. Long’s
Law of Sale, 178. 1 H. Bl. 357, n. Appleby v. Pollock, cited, Abb. Shipp. 
3^8, (A) Per Lord Ellenborough, C. J., 4 East, 217-



But a delivery of the bill of lading unindorsed, does 
not bar the right of the consignor to stop the goods, (a) 
Nor is the right barred by the indorsement without valu
able consideration, whether it has been indorsed by the 
consignor to the consignee, (6) or by the consignee to a 
'third party, (c)

Thus, where the assignee of the bill of lading, under
took, in consideration of the indorsement, to make ad
vances to the original consignee, which he afterwards 
failed to do, but claimed to retain the instrument as a 
security for prior advances, it was held that the con
signor might stop the goods, (d) So, where the assig
nee of the bill of lading has given only a partial consi
deration, and it appears on the face of the agreement 
entered into between him and the original consignee, 
that the consignor had never received payment for the 
goods, the right of the latter is not barred. (e) The 
vendor’s right is not barred if the indorsee had notice of 
the consignee’s insolvency, (f) or if he had fraudulently 
procured the bill of lading to be signed before the goods 
were on board, (g)

The vendor’s right is defeated, whenever the assignee 
has taken it “ without notice of such circumstances as 
rendered the bill of lading not fairly and honestly as
signable.”^) Although the assignee of the bill of lading 
was aware that the consignor had not received payment, 
the fact being that the latter had taken acceptances from 
the consignee payable at a future day, which had not
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(a) Nix v Olive, Abb. Ship. 378, (3rd ed.)
(5) Tucker v. Humphrey, 4 Bingh. 522. S. C. 1 M. and Payne, 378. 

Per Grose, J. Walley v. Montgomery, 3 East, 591. Patten v. Thompson, 
5 M. and S. 350.

(c) Per Buller, J., 2 T. R. 681. Per Lord Ellenborough, C* J , 6 East, 41. 
($) Newsom v. Thornton, 6 East, 17.
(e) Salomons v. Nissen, 2 T. R. 674.
(/) Vertue v. Jewell, 4 Campb. 32.
{y) Osey v. Gardner, Holt, N. P. C. 405.
(h) 9 East, 516. 2 T. R. 681.
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arrived at the time of the assignment, and no collusion 
between the parties being proved, yet such knowledge 
was held not to prevent the assignment from passing 
the property in the goods, (a)

An indorsement of the bill of lading in consideration 
of partial advances gives the bond fide assignee a claim 
pro tanto, but not beyond, (b)

Thus, where the consignee, before his insolvency, and 
before the goods had arrived, has indorsed the bill of 
lading to a third party as a security for advances, the 
equitable right of the unpaid vendor to stop the goods, 
although he has no strictly legal right to resume posses
sion, even after the claim is satisfied, continues, subject 
only to the amount of such claim, and if the indorsee 
holds in his hands any other property belonging to the 
insolvent, the unpaid vendor has an equity to compel 
him to resort to it in the first instance, (c)

Claims which third parties may acquire against the 
consignee, from any other source than the bill of lading, 
will not preclude the exercise of the vendor’s right. 
As where the purchaser, before receiving the goods, 
contracts to sell them, and actually receives the price, 
and afterwards becomes insolvent, the vendor may stop 
the goods, as against the sub-vendee. (d)> But if the 
purchaser had previously made a primd facie payment 
for the goods by giving his acceptance to the vendor, 
and had thus so far completed his title as to make 
good the subsequent sale for valuable consideration, the 
vendor is barred from recovering against the sub-vendee, 
although the original purchaser should subsequently 
become bankrupt, and the acceptance be dishonoured, (e)

(а) Cumming v. Brown, 9 East, 506.
(б) lb. 1 Campb. 108. Westzinthus, in re, 4 Bar. and Ad. 817- S. C.

2 Nev. and Man. 644. (c) lb.
(d) Craven v. Ryder, 6 Taunt. 433. S. C. 2 Marsh. 127- Holt, 

N. P. C. 100.
(e) Davis v. Reynolds, 4 Campb. 267. S. C. 1 Stark, N. P. C. 115,



Neither the delivery by the consignee, before the ar
rival of the goods, of a delivery note, or other instrument 
not negotiable, in favour of a third party, (a) an attach
ment against the goods while in their transit, at the suit 
of a creditor of the consignee ; (b) nor the lien of a carrier 
(or other bailee) on a general balance of account between 
the consignee and the latter; (c) nor a claim which the 
consignee’s agent may have against his principal, will 
bar the vendor’s right of stoppage.

When the goods have come into the actual possession 
of the consignee, although wrongfully, as by the pro
duction of an unindorsed bill of lading, the right of the 
vendor, as against the consignee, is gone. (d) But if on 
the insolvency of the consignee, the vendor has given 
notice to the master of the vessel not to deliver the 
cargo, it is sufficient; (e) and a delivery by the bailee, 
after acquiescing in such notice to the bankrupt, or his 
assignees, whether wilfully, (/) or by mistake, (g) will 
not bar the vendor’s right. It has been held that an 
entry of the goods by the vendor at the custom-house, 
in order to pay the customs for them, was a sufficient 
exercise of the right, although the assignees afterwards 
forcibly obtained possession of them. (A)

Although the general rule is, that the right continues 
until the arrival of the goods at their original destina-
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(a) Akerman v. Humphrey, 1 C. & P. 53; recognized 4 Bing. 522.
(jb) Smith v. Goss, 1 Campb. 282. Bartram v. Fairbrother, 1 M. & 

Payne, 515.
(c) Oppenheim v. Russell, 3 B. & P. 42. Richardson v. Goss, 3 B. & P. 

119. Morley v. Hay, 3 Man. & Ry. 396. Hawley v. Day, Dan. and Lloyd, 
Merc. Ca. 56, n. Nichols v. Le Feuvre, 2 Bing. N. S. 81. Patten v. 
Thompson, 5 M. & S. 350.

(id) Coxe v. Harden, 4 East, 211. S. C. 1 Smith’s Rep. 20.
(e) Northey v. Field, 2 Esp. 613. Patten v. Thompson, 5 M. and S. 350. 

Inglis v. Usherwood, 1 East, 515. See Mont, and Gregg. B. L. 455, note (a), 
(3rd edit.)

(/) Bohtlingk v. Inglis, 3 East, 381. Mills v. Ball, 2 B. and P. 457.
(g) Litt v. Cowley, 7 Taunt. 169. 6 East, 519. 5 Bar. and Adol. 362.
(h) Ex parte Walker v, Woodridge, cited Co. B. L. 419.
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tion, (a) yet where the vendee by his own act anticipates 
the arrival of them, and exercises any act of ownership, 
the transitus will be determined as effectually as if the 
consignment had reached its original destination, (b)

The transitus will be determined by a constructive 
delivery, and the vendor’s right barred. It was once 
held, that the goods must come to the corporal touch of 
the vendee, (c) But the contrary is now settled. (d) 
It was observed by Lord Ellenborough, (e) “ that the 
expression ‘ corporal touch’ of the vendee, is a figurative 
expression, rarely, if ever, strictly true. If it be predi
cated of the vendee’s own actual touch, or of the touch 
of any other person, it comes in each instance to be a 
question, whether the party to whose touch it actually 
comes, be an agent so far representing the principal as 
to make the delivery to him a full, effectual, and final 
delivery to the principal, as contradistinguished from a 
delivery to a person virtually acting as a carrier or 
mean of conveyance to or on account of the principal 
in a mere course of transit towards him.”

The vendee’s appointed agent had received orders 
from his principal to give the goods a new direction on 
their arrival; the transitus was in this case held to be 
at an end as soon as the goods had reached the posses
sion of the agent. (f)

It sometimes becomes a question, whether the change 
of the original destination of the goods, and a new di
rection given to them by the act of a third party, were 
made on the behalf of the vendor or of the purchaser ; 
the agent of the latter receiving the goods, cannot bar

(a) Coates v. Railton, 6 B. and C. 422. Morley v. Hay, 3 Man. and Ry. 
396.

(b) Foster v. Frampton, 6 B. and C. 107. 2 B. and P. 461.
(c) Hunter v. Beal, cited 3 T. R. 466. 5 East, 184.
(d) See Ellis v. Hunt, 3 T. R. 464. (e) 5 East, 184.
(/) Dixon v. Baldwin, 5 East, 175. Hawkes v. Dunn, 1 Cr. and Jer. 

519. S. C. Tyrwh. 413. Per Bayley, J., Allan v. Gripper, 2 Cr. and Jer. 
221.



the vendor’s right without the assent and authority of 
his principal, (a)

But although delivery to the vendee’s appointed 
agent is of the same effect as a delivery to the vendee 
himself, yet the transitus is not determined by a deli
very to a third party, though made especially on the 
account of the consignee, unless the third party acted 
as the special and exclusive agent of the consignee. (b) 
Upon a delivery to a middle-man between the vendor and 
the vendee, as a packer, (c) or a commission agent, (d) 
or where they are delivered according to the vendee’s 
directions to a wharfinger; (e) or where they have been 
sent to some third party for a specific purpose; (/) 
if, upon the arrival of the goods at the warehouse of a 
wharfinger for the vendee, the latter declines receiving 
them, and the vendor’s agent accordingly stops them 
in the bailee’s hands, the transitus was held still to 
continue. (g) It is not determined by the arrival at a 
wharf of the vessel in which the goods are shipped, 
and by sending the invoice to the consignee. (h) Nor 
where the goods have been shipped by a particular 
vessel, on the account of the consignee, whether the 
vessel was chartered by the latter, or not. (i)

The transitus is determined by such a symbolical 
transfer to the consignee, or to the assignees on his
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(a) Nicholls v. Le Feuvre, 2 Bing. N. S. 81, per Tindal, C. J.
(b) Stokes v. La Riviere, cited 3 T. R. 466. 3 East, 397-
(c) Hunt v. Ward, cited 3 T. R. 467*
(d) Coates v. Railton, 6 B. and C. 422.
(e) Smith v. Goss, 1 Campb. 282. Mills v. Ball, 2 B. and P. 457• 

Morrison v. Gray, 9 B. Moore, 484. S. C. 2 Bingh. 260.
(f) Owenson v. Morse, 7 T. R. 64.
(g) Bartramv. Farebrother, 4 Bing. 579- S. C. 1 M. and Payne, 515. 

Dan. v. Lloyd, Merc. Ca. 42.
(h) Tucker v. Humphrey, 4 Bingh, 516. S. C. 1 M. and Payne, 378.
(t) Bohtlingk v. Inglis, 3 East, 381, (overruling Bocktlinck v. Schneider, 

3 Esp. 59). Inglis v. Usherwood, 1 East, 515. Per Lawrence, J., 3 East, 
398. Thompson v. Trail, 2 C. and P. 335, per Abbott, C. J. Verrulez v. 
Tulloh (decided in 1789 in a Court of Amsterdam), cited by Lord Lough
borough in Lickbarrow v. Mason, 1 H. Bl. 364.
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bankruptcy, as the nature of the particular case will 
admit, as by the assignee of the bankrupt putting his 
mark upon the goods, which were lying at the time at 
an inn, and could not be removed, as they were in cus- 
todici legis, having been attached at the suit of a creditor 
of the bankrupt; (a) or by a transfer in the wharfinger’s 
books, into the vendee’s name, of the goods lying in a 
warehouse; (b) or by the vendee, after the delivery 
order has been given, having the goods weighed, and 
part taken away, (c)

Delivery of part of the goods to the vendee, or his 
agent, in the name of the whole, (d) determines the 
transitus, but not when the part delivered is intended to 
be separated from the residue of the bulk, (e)

The presumption is, that a delivery of part, is intended 
as a delivery of the whole ; and, therefore, the onus of 
proof is upon the party affirming the contrary, (f) If 
the vendee, while the goods are at the warehouse of a 
wharfinger or other middle man, exercises some act of 
ownership, (g) or in case the goods are delivered at 
a wharf, if the vendor causes them to be shipped, and 
the receipt made out in his own name; (k) or if they are 
lodged in the warehouse of a dock company, and the 
vendee sells them and receives the price, and transfers 
the delivery order to the sub-vendee, the transitus is 
determined. (i) If they are delivered to a packer, and

(a) Ellis v. Hunt, 3 T. R, 464.
(5) Harman (Assignee of Dudley) v. Anderson, 2 Campb. 243, 245. 

Hawes v. Watson, 2 B. and C. 540. S. C. 4 D. and R. 22.
(c) Hammond (Assignee of Gadsden) v. Anderson, 1 N. R. 69.
(d) Sluby v. Hayward. 2 H. Bl. 504. Hammond v. Anderson, 1 N. R. 

69. Gwynne, ex parte, 12 Ves. 379.
(e) Miles v. Gorton, 2 Cr. and Mees. 504. Bunney v. Poyntz, 4 B. and 

Ad. 568.
(/) Betts v. Gibbins, 4 Nev. and Man. 76, per Taunton, J.
($0 Wright v. Lawes, 4 Esp. 82.
(h) Noble v. Adams, 7 Taunt. 59- S. C. 2 Marsh. 366. Holt, N. P. C. 

248.
(i) Barton v. Boddington, 1 C. and P. 207.



the vendee’s agent has part unpacked, and the remain
der repacked ; (a) if the goods remain on the vendor’s 
premises after the day when they ought to have been re
moved, and warehouse rent is charged to the vendee ; (b) 
or, if the goods, while remaining at the vendor’s wharf, 
are resold with the consent of the vendor, and marked 
by the vendee and the sub-vendee, (c) the transitus is 
determined. So it is determined, where the goods re
main in a warehouse, and there are circumstances from 
which it may be presumed that the vendee considered 
the warehouse his own; as where the goods are de
posited in the warehouse of a carrier, for the convenience 
of the vendee; (d) or where the vendee has been ac
customed to use the warehouse as his own; (e) or where 
he has no warehouse of his own, and no other convenient 
place wherein to stow the goods, (f)

Whilst anything remains to be done to the goods 
before the vendee is entitled to the possession, there 
cannot be such a constructive delivery as to bar the 
vendor’s right of stoppage ; as where the quantity of the 
goods had to be ascertained by measuring or weigh
ing. (g) ...

IV. All the colonies in which the laws of France,
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(ia) Leeds v. Wright, 3 B. and P. 320. S. C. 4 Esp. 243.
(b) Hurry v. Mangles, 1 Campb. 452.
(c) Stoveld v. Hughes, 14 East, 308. See Hawes v. Watson, 2 B. and C. 

540. Per Bayley, J., ib. 543. 14 East, 312, per Lord Ellenborough, C. J.
(d) Allan v. Gripper, 2 Cr. and Jer. 218. S. C. 2 Tyrwh. 217. Foster v. 

Frampton, 6 Bar. and Cress. 107. S. C. 9 D. and R. 108. 2 Cr. and Jer. 
221, 222. Coates v. Railton, 6 Bar. and Cress. 426, per Bayley, J. 5 East, 
175.

(e) Tucker v. Humphrey, 1 M. and Payne, 392. Rowe v. Pickford, 
1 B. Moore, 526. S. C. 8 Taunt. 83. Per Chambre, J., Richardson v. 
Goss, 3 B. and P. 127.

(/) Scott v. Pettit, 3 B. and P. 469.
(y) Busk v. Davis, 2 M. and S. 397. S. C. 5 Taunt. 622 n. 1 Marsh. 

258 n. Withers v. Lys, Holt, N. P. C. 18. 1 C. and P. 210.
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Spain, and Holland, are not admitted, and the United 
States, adopt the doctrine of the law of England on the 
lien of the vendor, and his right of stoppage in 
transitu, (a)

(a) Ludlows v. Bowne and Eddy, 1 Johns. Rep. 16. Parker v. MTver,
1 Eq. Rep. S. C. 281. Stubbs v. Lund, 7 Mass. Rep. 453. The St. Joze 
Indiano, 1 Wheat. Rep. 212. Wood v. Roach, 2 Dali. Rep. 180. Walter v. 
Ross, 2 Wash. Cir. Rep. 283. Howall v. Davis and C., 5 Munf. Rep. 34.
2 Kent’s Comm. p. 540, 542.
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CHAPTER XYI.

SALE OF INCORPOREAL MOVEABLES.

I. What debts may be sold under the civil law.—Accessories transferred. 
—Nature of the cedent’s warranty.—Rules when the cession of the 
debt is not made until after it has been paid.—The title of a cessionary, 
when complete.—Intimation of the cession.—Privileges inherent 
in the debt, but not those which are attached to the person, 
pass to the cessionary.—The cessionary subject to certain excep
tions which might have been taken to the cedent.—In what cases, 
and to what extent, the debtor may avail himself of the ces
sionary having paid for the cession less than the amount of the debt.

II. Under the coutume of Paris and the Code Civil.—The transport de cession 
under the coutume of Paris.—The cedent is not divested of his 
property in the debt, until intimation to the debtor.—Consequences 
of not giving the intimation.—Effect of the debtor or third person 
being aware of the cession.—Right of a person paying off a debt to 
obtain a cession.—Cession comprises the accessories.—Garantie de 
droit and de fait.—Right of cessionary to recover debt, and not 
merely what he paid.—Except it be a cession made of a debt in 
litigiosity, then the debtor is entitled to insist on paying only the 
sum for which the cessionary obtained the cession.

III. Assignations in Scotland, subject of.—Nature of assignor’s warranty.
—The property transferred by intimation.—Consequences of not 
intimating.—How the want of intimation may be supplied.—When 
it is not required.—All accessions are transferred by the assignation. 
—How the assignee may sue.—The assignor’s acts after intimation 
cannot prejudice the assignee.—Effect of assigning a subject 
rendered litigious.—Assignee subject to the defences which were 
competent to the debtor against the cedent.

IV. By the law of England, the assignment of choses in action, does not,
at law, transfer the legal, but only the beneficial interest in the debt.— 
Assignee sues in assignor’s name.—But the assignee is treated as 
the true owner of the debt.—Assignment, how it may be made.— 
What is necessary to perfect the assignee’s title.—Notice.—In equity 
the assignee may sue in his own name.—Effect of the assignment.

V. In Ireland the assignees of judgments, statutes merchant, and staple, 
may sue in their own names.
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VI. In Barbadoes all choses in action may be assigned.—Manner of 
assigning them.—Assignment in which the wife is interested.— 
Laches by the assignee, effect of.—In Jamaica, bonds and judgments 
may be assigned, and the assignee may sue in his own name.—In 
Bermuda, the assignment of bonds, bills, and obligations, entitles 
the assignee to sue in his own name.

VII In certain states in America, the assignment of choses in action 
enables the assignees to sue in their own names.

I. By the civil law, debts, and all such rights and 
causes of action as would devolve on the heir as part of 
his succession, and also judgments, were the subjects of 
sale or mortgage.

The venditio, or cessio actionis, is used in the Digest, 
and in the writings of jurists, to express the sale or 
cession of the debt or cause of action, as well as that of 
the action itself. An action of a criminal or penal 
nature, and in short that which would not pass to the 
heir as a part of the succession, cannot be sold, (a)

The debt due sub conditione vel in diem might be sold : 
“ Si Titius tibi decern sub conditione debeat, et ego 
abs te nomen ejus emam, confestim ex empto vendito 
agere potero, ut vel acceptum ei facias.” (b)

It may be assigned without the knowledge, and 
against the will of the debtor: “ Nominis venditio, 
etiam ignorante, vel invito eo, adversus quem actiones 
mandantur, contrahi solet.” (c)

The vendor of the debt is bound to assign to the 
purchaser whatever rights are incident to the debt, and 
could have been exercised by him for its recovery : 
“ Yenditor actionis, quam adversus principalem reum 
habet, omne jus, quod ex ea causa ei competit, tarn 
adversus ipsum reum, quam adversus intercessores hujus 
debiti cedere debet, nisi aliud actum est. Nominis

(а) Sande, de Act. Cess. c. 5, n. 9. Dig. lib. 18, tit. 4, 1. 2. Voet, ad 
h. tit. Zoes. ad h. t. Cod. lib. 4, tit. 39. Perez, ad h. t.

(б) Dig. lib. 18, tit. 4,1. 19. Sande, ib. c. 5, n. 4. '
(c) Cod. lib. 4, tit. 39,1. 3. Voet, lib. 18, tit. 4, n. 9. Resp. Jur. Holl. 

p. 4, cons. 195. Grotius, ad Jur. Holl. lib. 3, c. 14, n. 27-



venditor quidquid vel compensatione, vel exactione, 
fuerit consecutus, integrum emptori restituere compel- 
latur.” (a)

All the accessories of the debt pass to the cessionary. 
The j ms paratcB executionis may be transferred, (b)

The vendor does not by the sale of the debt guarantee 
the solvency of the debtor, or sufficiency of his sureties 
or pledges, unless he has been guilty of fraud. If the 
debt be described to be of a certain amount, he must 
shew that the person is a debtor, and that he is indebted 
in the amount stated. “ Locupletem esse debitorem, 
non debere praestare: debitorem autem esse, praestare, 
nisi aliud convenit. Et quidem sine exceptione quoque, 
nisi in contrarium actum sit: sed,si certae summae debitor 
dictus sit, in earn summam tenetur venditor: si incertae, 
et nihil debeat, quanti intersit emptoris.” (c)

If the debt be sold tanquam bonum, the vendor will 
have complied with the warranty, if he shew that it was 
good at the time of the sale, and he will not be answer
able if the debtor should subsequently become insol
vent (d)

The cause of action must be subsisting, to render the 
cession of the action itself valid. Hence, when the cession 
of the action is made some time after the payment of 
the debt, it becomes a question whether the cession 
can be sustained, (e)

When there is any express or implied agreement 
preceding the payment, that the creditor on receiving 
the money should make a cession of the action, the 
cession may be made after the payment. But if there 
be no such agreement, the cession will be valid if there
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(a) Dig. lib. 18, tit. 4,1. 23, § 6. Voet, ib. n. 12.
(b) Sande, De Act. Cess. c. 5, n. 5.
(c) Dig. lib. 18, tit. 4, 1. 4, 5. Sande, de Act. Cess. c. 9, n. 19, 21, 26*

Resp. Jur. Holl. part 1, cons. 244. Voet, lib. 18, tit. 4, n. 14.
(d) Sande, ib. n. 27, 28, 29. Zyp. Not. Jur. Belg. p. 127. Voet, ib.
(e) Dig. lib. 46, tit. 3,1. 76. Cod. lib. 5, tit. 68,1. 1.
VOL. III. N N
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still exists the action. Thus where two or more persons 
are equally bound as principals, one of them after having 
paid the debt, cannot obtain the cession of the action. 
Having paid the debt for which he was liable in solido, 
there remains no action, (a) But when one of several 
who are bound dispari obligationis genere has paid the 
debt, a cession of action against his co-obligors may be 
made to him after such payment, because the action still 
subsists. “ si mandatu meo Titio pecuniam credidisses 
ego et Titius tibi obligati sumus, sed dispari obligationis 
genere, ego ex mandato, Titius ex mutuo, ideoque si 
solvam, non tam Titii debitoris quam meo nomine, et 
propter meum mandatum solvisse intelligor, quo fit, 
ut tibi post solutionem a me factam adversus Titium 
adhuc actio supersit, quam ut mihi praestes, contraria 
mandati action e desiderare possum, quae certe cedi non 
posset, si debitor esset ipso jure liberatus.” (b)

A person in possession of a pledge being sued by a 
prior creditor, whose debt he pays for the purpose of 
discharging the pledge, may afterwards obtain a cession 
of the action, since by the payment which was made 
for the purpose not of discharging the debtor, but of 
getting rid of the pledge, there is no discharge of the 
debtor. There still, therefore, remains the action 
which the creditor may cede, (c) The rule is thus 
stated by Sande: “ Quamdiu solvens vel obligationem 
suam tollere, vel res suas liberare potest, non praesumi 
eum alterius liberandi caussa solvisse; quia in dubio, 
quis suo potius quam alieno nomine solvere intelligitur. 
At si quis solvat pro eo, pro quo nec ipse, nec res ipsius 
obligatae sunt; alia non potest capi conjectura, quam 
veri debitoris obligationem eum dissolvere voluisse. 
Idem obtinet, si cum eo, pro quo solvit, aeque principa- 
liter sit obligatus: ideoque simul, atque solvit, cedi

(а) Sande, de Act. Cess. c. 7, n. 1. Dig. lib. 46, tit. 3, c. 76.
(б) Sande, de Act. Cess. 7, n. 5. Dig. lib. 17, tit. 1,1. 28.

(c) Sande, ib. n. 10.



sibi actionem caret, ne id postea frustra desideret; vel 
saltern antequam solvat de cedenda actione pacisca- 
tur.” (a)

The cessionary might bring his utilis actio in his own 
name, but the actio directa must have been brought in 
the name of the cedent, even when it was accompanied 
by the mandatum, or appointment of the cessionary to 
be procurator in rem suam. (b)

Such mandatum was irrevocable. (b)
The distinction between these two species of actions 

may be thus stated. Direct actions, or as they are 
called ordinance et legitimce, are those “ quae ex ipsius 
legis verbis et mente, seu quae directo, aperto et consti
tute jure competunt.” (c) Actiones utiles are those “ quae 
deficientibus legis verbis ac mente, ad exemplum, simi- 
litudinemque directarum utilitatis causa comparatae 
sunt. Quando enim stricto jure directa actio deficit, 
tunc utilis vel ex Edicto Praetoris, vel prudentum inter- 
pretatione, vel imperatorum rescriptis, utilitate sua- 
dente conceditur.” (d)

The utilis actio belonged to the cessionary, and might 
be prosecuted in his name, whilst the direct action be
longed to the original creditor or cedent, and might be 
prosecuted in his name, (e) unless the cessionary had 
already commenced a suit against the debtor, or had 
received payment from the latter on account of his debt, 
or had given intimation to him of the cession. (/)

The dominium in the debt did not pass to the ces
sionary, but only the right of suing for it, either by the 
direct action or by the actio utilis. (g)

If a creditor of the cedent should take in execution

(а) Sande, de Act. Cess. c. 7, n. 14.
(б) Voet, lib. 18, tit. 4, n. 15, 16.
(c) Sande, ib. c. 8, n. 1. (d) Ib. c. 8, n. 1, 2.
(e) Cod. lib. 4, tit. 39, 1. 9- Sande, ib. n. 18, 19. Voet, lib. 18, tit. 4, 

n. 17.
(/) Vinnius, in Inst. lib. 4, tit. 6, n. 9, et seq. Cod. lib. 4, tit. 10, 1. 1,2,
(g) Cod. lib. 4, tit. 39, 1. 8.
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the debt assigned, he would be preferred to the ces
sionary unless the latter has intimated the debt, or re
ceived payment from the debtor, or engaged in litiga
tion with him for the recovery of it. (a)

By the cession, according to the law of Holland, the 
right of the cedent is extinguished, and the cessionary 
can alone maintain the action for the recovery of the 
debt, even although he has given no intimation to the 
debtor. But the consequence of his having omitted to 
give it is, that if the debtor pays the cedent, the payment 
is valid, and the cessionary has no other resort but 
against the cedent. (b)

It seems, however, that if the debtor has notice or 
knowledge of the cession, although no formal intimation 
is made to him by the cessionary, his payment to the 
cedent will not discharge him from the debt, (c)

The vendor is accountable to the purchaser for all 
which he may have received after the cession from the 
debtor by payment, or by means of compensation or 
set off. (d)

All the cedent’s privileges “ quae ipsi causae seu actioni 
cohaerent,” are transferred to the cessionary, but not 
those “ quae personae cohaerent.” (e) Thus the pre
ference which is acquired in respect of the funeral of 
the testator, or for expenditure in the preservation of 
the hypothecated property, is enjoyed by the cessionary, 
but the personal privilege, as that of the minor or 
widow, is not transferred to him. (f)

Exceptions in rem pass to successors, and therefore

(d) Sande, de Act. Cess, c. 12, n. 10.
(b) Goris, Advers. Tr. 3, p. 1, c. 1. Groeneweg. ad. Cod^ lib. 8, tit. 42* 

L 3. Fab. Cod. lib. 4, tit. 29, def. 18. Voet, ib. n. 15, 17.
(c) Sande, ib. n. 18, 19- Voet, ib. n. 15.
(d) Voet, lib. 18, tit. 4, n. 12.
(e) Dig. de Reg. Juris. 1. 68, 86, 196. Sande, de Act. Cess. c. 9, n. 7- 

Mattb. de Auct. lib. 1, c. 21, n. 21. Voet, ib. n. 12.
(/) Ib.
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those which might have been urged against the cedent 
may be equally urged against the cessionary.

The cessionary is subject to certain exceptions which 
might have been taken to the cedent. The exceptio rei 
judicatce, prescription's, minoris, simulation^, compensa- 
tionis may be insisted on against the cessionary, (a)

Exceptions which regard the person of the cedent 
may, if the cessionary adopt the actio directa, be in
sisted on against him ; but if he adopt the actio utilis, 
and the cession was made for a valuable consideration, 
he is not subject to them. Thus the dolus of the cedent 
is not the subject of exception to the cessionary. (b) 
But if the cession were made ex causa lucrativa, the ex
ception which might have been urged against the donor 
or testator, may be also urged against the donee or 
legatee, (c)

It was permitted the cessionary to recover the whole 
amount of the debt, however trifling might have been 
the price or consideration which he had paid for it. By a 
constitution of Anastasius, subsequently extended by 
Justinian, the cessionary could recover only the princi
pal sum which he had paid for the cession, together with 
interest and expences. (d) The first of these constitu
tions excepted such cessions as were made by coheirs, 
or others who were jointly interested in an estate, suc
cession, or copartnership. 2ndly, Where the cession 
was made by a debtor, as a payment to his creditor. 
3rdly, Where it was made possessionis suce causa tuendi; 
as when a person in possession of an estate belonging 
to another purchases a right which gives him the means

(a) Cod. lib. 4, tit. 2,1. 6 ; lib. 2, tit. 4, 1. 21; lib. 4, tit. 22, 1. 1. Dig. 
lib. 50, tit. 17,1. 16,34; lib. 44, tit. 7,1. 55. Dig. lib. 10, tit. 3,1. 14, § 3 ;
lib. 20, tit. 1, 1. 3, § 1 ; lib. 44, tit. 2, 1. 28, and lib. 44, tit. 4, 1. 4, § 27'
Sande, de Act. Ces. c. 13, n. 2, 3. Voet, lib. 16, tit. 2, n. 4.

(J) Dig. lib. 44, tit. 4,1.4, § 31. Sande, ib. n. 8. (cl Ib.
(d) Cod. lib. 4, tit. 35,1. 22,23. Cujac. Obs. lib. 8, tit. 11,1. 11. Perez, 

ad Cod. lib. 4, tit. 35, n. 18. Sande, ib. c. 11.



550 CONFLICT OF LAWS.

of retaining the possession against the dominus. 4thly9 
Where one of several co-legatees of a debt makes a 
cession of his portion of the debt to others. This consti
tution also excepted donations. Under the pretext of a 
donation the object of the constitution was defeated; 
but by a subsequent constitution of Justinian, it was ex
tended to the cession of a debt in which part was given 
and the other part sold.

These constitutions, in the opinion of some jurists, ex
tended only to the purchase of actions which were in 
litigiosity. (a) Others, however, considered that they 
extended to all actions. (b) But it seems to be admitted 
that they have ceased to be applied to the cession of any 
other actions than those which were litigious, (c)

The cession of actions prevailed under the law of 
Spain as well as of Holland, and was governed by those 
principles of the civil law which have been stated, (d)

There exists in Holland the right, on the part of the 
debtor, to compel the cessionary to swear to the amount 
of the consideration which he has paid for the cession* 
and then to tender to him that amount; and after such 
tender the cessionary cannot recover beyond it. (e)

This species of jus retractus must be exercised in some 
codes in a year after the debtor has become aware of the 
cession, (f)

II. The sale of an incorporeal right or moveable, is 
called by Pothier transport de cession, to distinguish it 
from a transport de simple delegation. The latter is a 
mere indication by the debtor to the creditor of a source

(а) Molin. de Usuris, Uusest. 62, n. 412. Henry’s Brodeau, sur M. Lonet, 
liv. 4, c. 1, quaest. 6. Let. C. Pothier, Tr. Cont. de Vente, n. 591, et seq.

(б) Bugnyon, de Leg. abr. lib. 2, c. 48. Lacombe, tit. Transport, n. 8.
(c) Ib. (d) L. 13, tit. 5, part. 5. Voet, lib. 18, tit. 4.
(e) Goris, Adv. Tr. 3, p. 1, c. 4. Groeneweg. ad Cod. lib. 4, tit. 35, 1. 22. 

Voet, lib. 18, tit. 4, n. 18.
(/) Goris, ib. Grotius, Manud. ad Jurisp. Holl. lib. 3, c. 16, n. 17, 18. 

Resp. Jurisc. Holl. part 3, cons. 89; part 3, vol. 2, cons. 34, n. 1; part 1, 
cons. 225. Groenewegen, ad Cod. lib. 4, tit. 35, 1. 22. Van Leeuwen, Cens. 
For.'part 1, lib. 4, c. 20, n. 8, andc, 19, n. 25. Voet, lib. 18, tit. 4, n. 18, 19.



of payment. By the former he assigns one of his debtors to 
the creditor to whom he gives power to demand and re
ceive payment in his name of the debt, and to retain that 
debt in satisfaction of that which the assignor owes the 
creditor. The debt assigned remains the property of 
the assignor until it is received by the assignee, when, 
of course, it is extinguished by the payment. The in
solvency of the debtor is at his risk,' and the creditor 
retains his demand against his debtor.

This species of delegation is perfectly distinct from 
the delegation and novation by which the original debt 
becomes extinguished.

The former law of France treated the vendor of a 
corporeal moveable as the owner, until it had been deli
vered, so it treated the cedent of an incoporeal moveable 
or debt as not divested of it until intimation of the ces
sion had been made to the debtor. The coutume of 
Paris says: “ Un simple transport ne saisit point, il 
faut signifier le transport a la partie, et en bailler 
copie.” (a)

The Code Civil, as between the cedent and the ces
sionary, considers the transfer of the debt or right of 
action complete by the delivery of the security ; (h) but 
as regards third persons, the property in the debt does 
not vest in the cessionary until intimation of it is made 
to the debtor, or until the acceptance by the debtor of 
the cession by an authentic act. (c)

If two intimations are made the same day, one before 
and the other after mid-day, the cessionary whose inti
mation is first given, is preferred to the other. (d)

The consequences of omitting to give intimation to the 
debtor of the cession, are—1st, That payment by the 
cedent to the debtor is a valid discharge of the debt.

(а) Art. 108. Pothier, Tr du Cont. de Vente, n. 555.
(б) Art. 1689. (c) Art. 1690.
(d) Arret of the Court of Brussells, Jan. 30th, 1808. Sirey, 7, 2, 1253. 

Duvergier’s Cont. of Toullier, tit. 6, c. 8, n. 188.
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2ndly, The debtor cannot refuse payment to the cedent 
on the ground that the latter has made a cession of the 
debt, (a) 3rdly, Before the intimation there can be no 
compensation between the original debtor and the ces
sionary, but it may take place between the cedent and 
the debtor. (b) 4thly, The cessionary cannot be ad
mitted to form an opposition to a judgment given 
against the cedent before the intimation. 5thly, A cre
ditor of the cedent may take in execution the debt.

In all these cases the cessionary can only resort to the 
cedent, (c)

The intimation, although it should not be made suffi
ciently early to prevail over the creditors who have pre
viously issued their executions, yet will give effect to 
the cession against those creditors whose executions are 
subsequent to the intimation, (d)

Although the debtor may know that the debt has been 
ceded, yet he cannot resist payment to his creditor un
less he has received intimation.

A third person taking himself a cession of a debt, 
which he knows to have been previously ceded, would 
be in mala fide, and could not prevail against the title of 
the prior cedent, (e)

The payment by a third person of the debt of another, 
accompanied by a stipulation that he shall succeed to all 
the rights and privileges of the creditor in respect of 
such debt, is termed by the French jurists, subrogation. 
It is not in its object or effects distinguished from the 
ordinary sale or cession. By the payment, the debt and

(«) Arret de la Cour. de Cassation, Dec, 4th, 1827, Sirey, 28, 1, 42.
(b) Arr6t de la Cour. de Paris, Feb. 28th, 1825. Sirey, 26, 2, 73.
(c) Duvergier, ib. n. 198.
(d) Ferriere. sur Tart. 108, of the Coutume of Paris. Bourgon, liv. 6, 

tit. 8, c. 1, n. 49. M. Pigeau, tom. 3, p. 61. Arrets de la Cour. de Paris, 
Jan. 14th, 1814 ; March 20th, 1820. Sirey, 14, 2, 95, and 23, 2, 47. Dal- 
loz, voce Vente, p. 916. Palais, tom. 63, p. 241. Duvergier, de la Vente, 
tit. 6, c. 8, n. 201.

(e) Code Civil, art. 1141. ArrSt de la Cour. de Cass. March 14th, 
1831, Sirey, 35, 1, 719* Duvergier, de la Vente, tit. 6, c. 8, n. 210.



SALE OF INCORPOREAL MOVEABLES. 553

all the rights and privileges attached to it, would be ex
tinguished, and the creditor would no longer have the 
power to transfer. Hence the subrogation under the 
former and present law of France, is valid only when the 
agreement for the cession of the debt and action has 
either preceded or been contemporaneous with the pay
ment. (a)

The Code Civil requires that this subrogation should 
be express, (a)

The former as well as the present law of France adopts 
the rule of the civil law, that the cession imports a war
ranty by the vendor that the debt is in existence at the 
time of the transfer. This is called by the French jurists, 
la garantie de droit, for the law implies it, even although 
the contract is silent. (b) As the cessionary is subject 
to those exceptions of compensation, prescription, pay
ment, &c., this warranty is broken, if at the time of the 
cession the debt was by any of these means, extin
guished, or if by any personal acts of the cedent, either 
anterior or subsequent to the cession, the cessionary 
is barred from recovering the debt. But it is no 
breach of the warranty that the right is barred by that 
which has taken place subsequent to the cession, even 
although the prescription had commenced to run before 
the cession ; for it is the fault of the cessionary that he 
allowed the full time to be completed, (c)

The vendor is not responsible for the solvency of the 
debtor, unless he has expressly warranted it.

Any other warranty is that which has been expressed 
in the contract: it is called la garantie de fait. There 
was la garantie de fait simplement dite, by which the

(a) Argou, liv. 4, c. 5, p. 427. Renuss. c. 12, n. 18. Art. 1250. Toull. 
liv. 3, tit. 3, des Cont. c. 5, n. 115. Duvergier, ib. n. 165.

(b) Poth. ib. n. 560. Domat, liv. 1, tit. 2. Bourgon, liv. 3, tit. 3, § 3, 
n. 13, 14. Code Civil, art. 1693. Duvergier, ib. n. 247.

(c) Ib. and Art. 1693.
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vendor warranted the debt to be good, and the debtor 
solvent, (a)

The vendor was responsible only to the amount of the 
sum which he had obtained for the debt, (a)

The warranty of the solvency of the debtor, imported 
only his solvency at the time of the cession, and did not 
extend to his future solvency. (b)

There is the warranty derived from the clause de 
fournir et fair valoir. It makes the vendor responsible 
for the solvency of the debtor, not only at the time of 
the cession, but in future, (c)

The cession transfers to the cessionary the whole debt 
which was due to the cedent, and not merely the sum 
which the cessionary has paid as the consideration for 
the cession. Such seems to be the opinion of Pothier, 
if the question be considered as one of law and not of 
morals. (d)

The constitutions of Anastasius and Justinian have 
been so far adopted by the former and present law of 
France, as to give the debtor the right, when the sale 
has been made of a debt in litigiosity, to redeem it, on 
paying the cessionary the price for which he had pur
chased it. (e)

The debtor may, in the language of the Code Civil, 
discharge himself of any demand by the cessionary on 
paying him the actual price of the cession with the ex- 
pences and legal costs, with interest from the day on 
which the party to whom it was ceded has paid the 
price of such cession, (f)

The right is deemed litigious as soon as there is pro-

(a) Pothier, ib. Code Civil, art. 1694.
(b) Art. 1695.
(c) Poth. ib. n. 564. Cout. Paris, art. 109, 110. Dumoulin de Usu. 

qusest. 8, n. 154. Duvergier, ib. 273.
(«d) Poth. Tr. de la Vente, n. 575. Duvergier, tit. 6, c. 8, n. 231, et seq.
(e) Poth. ib. n. 598. (/) Art. 1699.



cess and contest upon the title or right to the subject 
ceded, (a)

The right of acquiring the debt at the price paid by the 
cessionary, does not exist—1st, Where the cession has 
been made to a co-heir or joint owner of the right ceded j 
or, 2ndly, Where it has been made to a creditor in pay
ment of that which is due to him; or, 3rdly, Where it 
has been made to the possessor of the heritage subject to 
the right in litigation, (ft)

The sale or cession of a debt comprises the accessories 
to the debt, such as the surety, privelege and mort
gage. (c)

III. In Scotland, according to the old style of assign
ations, the assignee was made mandatory, and procu
rator in rem suam. He was thus empowered to sue for, 
recover, and discharge the obligation in the same man
ner as the creditor himself might have done.

In the present day assignations are considered not 
merely as mandates, but as conveyances, by which the 
property of the subject assigned is, without any such 
assignment of procurator, completely vested in the 
assignee. The person who is in the right of any subject, 
although it does not bear to the assignees, may 
convey it to another, subject to certain exceptions. 
Thus alimentary rights given for the personal subsis
tence, or alimony of the grantee, (d) and rights which 
are personal to the creditor, from the delectus personce, 
by the granter, cannot be assigned unless there are special 
powers given by him, enabling the grantee to transfer, (e)

There is, in the assignation, an implied warrandice 
that the debt is due; and that the title to assign is

(a) Art. 1700. ib) Art. 1701.
(c) Toull. liv. 3, tit. 3, c. 5, n. 99, et seq. Art. 1692. Duvergier, tit. 6, 

c. 8, n. 217, et seq.
(d) Fac. Coll. May 19th, 1791, Mackenzie, Diet. 10413. M‘Donell, 

Nov. 25th, 1819, Fac. Coll, Erskine, b. 3, tit. 5, s. 1; tit. 6, § 7.
(e) Erskine, ib.
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good. The cedent is not, without special stipulation, 
held to warrant the solvency of the debtor, (a) Express 
warrandice is either absolute, or from fact and deed, 
or a warrandice of solvency. Warrandice from fact 
and deed is that commonly stipulated, and secures only 
against such acts or deeds of the cedent as may hurt 
the right of the assignee. Warrandice either absolute, 
or specially of solvency, will protect the assignee both 
against the insolvency of the debtor, and in case of the 
debt being questionable, against the loss of the money 
in that way. (b) In the cession of personal rights, the 
doctrine of the civil law, that property is fully trans
ferred by the will of the proprietor, joined with the 
delivery of the right assigned prevails. The deed of 
conveyance must be delivered to the grantee, as well as 
the right conveyed, (c) Hence the vendor of a subject, 
who retained in his own hands the conveyance granted by 
himself, in security of the price, was preferred to the 
creditors of the purchaser, upon the subject sold. (d) 
Intimation under a form of instrument by the assignee 
or his procurator to the debtor, or at least some notifi
cation which the law accounts equivalent to it, is an 
essential requisite, not only for preventing the debtor 
from making payment to the assignor, but for completing 
the conveyance. (e) The assignation not intimated, 
although it will be valid against the assignor, yet if, 
before intimation of a first assignment, the assignor 
grants a second assignment to another person, the 
second assignment, if it be intimated before the first,

(a) Erskine, b. 2, tit. 3, § 25. See Fountainhall, 2 Brown’s Sup. 519.
(b) Riddel, March 4th, 1707, Diet. 16,616. Barclay, Nov. 24, 1671, 

Diet. 16,591 , 16,594.
(c) Hare. 113, Hissleside, Jan. 1685, Diet. 11,496.
(d) Fac. Coll. 2,133, Baird, Aug. 1758, Diet. 14,156.
(e) Stair, Jan. 22nd, 1663, Wallace, Diet. p. 837. Dirl. 3, Ferguson, 

Dec. 12th, 1665, Diet. p. 2652. Eadie, Feb. 7th, 1815, Fac. Coll.
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will be preferred to the first, (a) The assignee cannot 
plead compensation upon the debt assigned, if the con
course ceased before the assignment was completed by 
intimation. (b) And, in like manner, if an assignation 
be not intimated by the assignee during the life of the 
cedent, any creditor of the cedent, who, upon his death, 
confirms the debt assigned before the assignment be 
intimated, shall be preferred to such assignee, (c) The 
intimation is made by some public officer, as a notary, 
or some other notice is given which implies intimation 
as strongly as a notarial instrument, Thus an action 
brought by the assignee, or a charge on letters of horn
ing, or a citation upon any diligence used by him 
against the debtor, has been uniformly sustained as 
supplying the place of intimation. (d) So the debtor’s 
promise of payment to the assignee, upon the assignee 
shewing him the conveyance, whether the promise be 
made by a missive, or other proper writing, supplies 
the want of a formal instrument; (e) a verbal promise 
of payment by the debtor to the assignee, upon a com
muning, serves for an intimation; (f) but no verbal 
promise is accounted equivalent to an intimation, unless 
it has proceeded on a communing, (g)

Payment of interest made by the debtor to the assig-

(b) See Fac. Coll. vol. 3, 117, Till, &c. July 27th, 1763, Diet. p. 2851. 
Ib. May 24th, 1797, Cred. of Gordon, Diet. p. 2905. 54 Geo. 3, c. 137. 
2 Bell’s Com. 366, et seq.

(b) Barham, Nov. 1733, Reported by Elchies, n. 2, v. Compensation.
(c) Kaims, 87, Sinclair, July 5th, 1726, Diet. 2793.
(d) Fac. Coll. Campbell, Thompson, and Co., May 28th, 1803, Diet. v. 

Implied Assignation, App. No. 2. Erskine, b. 3, tit. 5, s. 2.
{e) Durie, Jan. 22nd, 1630, Macgill Diet. 860. Fount. July 22nd, 1708. 

E. of Selkirk, Diet. 4453. As reversed in House of Lords; Robertson’s 
cases, p. 1 See also 2 Bell’s Comm. 23. See Kaims, Rem. Dec. 124. 
Turnbull, June 12th, 1751, Diet. 868. Fac. Coll. Nov. 23rd, 1785, New
ton and Co. Diet. 850.

(/) 2 Bell’s Comm. 23. Elphinstone, Dec. 11th, 1674, Diet. 12,462.
(g) Dalr. 179, Faculty of Advocates v. Dickson, July 25th, 1718, 

Diet. 866.
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nee, is equivalent to intimation. But the debtor’s 
private knowledge of the assignation is not sustained as 
intimation ; since that imports neither publication nor 
possession on the part of the assignee. This doctrine is, 
however, confined to the case where there is a competi
tion of creditors ; for where there is no creditor in the 
field, and the sole question is between the assignee and 
the debtor, the debtor’s private knowledge of the con
veyance is a sufficient interpellation to him, and puts 
him in mala fide to make payment to the cedent, (a).

If there are several obligors, intimation to any one is 
sufficient for completing the conveyance; but such 
intimation is not effectual for interpelling those to whom 
no intimation was made from making payment to the 
cedent. (6)

The recording of the conveyance of a moveable bond 
in a register, does not supply the want of intimation ; 
the records not being intended to serve for publication, 
in the case of personal rights, but barely for safe cus
tody, or as a warrant for diligence. Inhibition used by 
the assignee against the cedent, though the letters of 
inhibition be registered, has not the effect of interpelling 
the debtor from making payment to the person inhi
bited ; for as that diligence is directed against the 
cedent, and not against the debtor, the latter is not 
bound to have knowledge of it. (c)

It is not required that there should be intimation of 
a judicial or legal assignation, as that of adjudication or 
marriage. (d) But although by legal assignations the full

(a) Fount. Feb. 16th, 1703, Leith, Diet. 865. Fac. CoU. Jan. 18th,
1776, Dicksons, Diet. 873. Durie, March 14th, 1626, L. Westraw, 
Diet. 859. Ersk. b. 2, tit. 1, § 28. Ersk. ib. § 4, ad fin.; b. 3, tit. 5, § 5. 
Stair, b. 2, tit. 1, § 24. Bankt. b. 3, tit. 1, § 12. 2 Bell’s Comm. 23.

(b) Stair, b. 3, tit. 1, § 10.
(c) Durie, March 14th, 1626, Diet. 859.
(<d) Stair, b. 3, tit. 1, $ 13, 14. Stair, Feb. 23rd, 1671, L. Justice Clerk, 

Diet. p. 2766.



right of the subjects thereby conveyed is vested in the 
assignees, yet some notification to the debtor to interpel 
him from making payment to the original creditor, is re
quisite. A debtor to a woman by a moveable bond, is in 
bond fide to pay to her, even after her marriage, until it 
be intimated to him. And in like manner a debtor to one 
by an heritable bond is in bond fide to make payment 
to the original creditor, notwithstanding its being 
adjudged by a third person, until he is certified of the 
decree of adjudication, (a)

The assignation being perfected transfers to the as
signee all rights which corroborate or strengthen the 
right conveyed, and all diligences which have proceeded 
upon it. (b) The assignee may use diligence on the 
debt assigned to him, either in his own name, or in that 
of the cedent while he is alive. But where diligence 
is once begun in the cedent’s name, it cannot be executed 
in that of the assignees, (c)

When a debtor cedes a subject to his creditor, it is 
either in solutum, or satisfaction of his debt, or merely 
in security of it. In dubio it is not to be presumed to be 
in solutum. But if it be so, the former debtor’s obliga
tion is extinguished by novation ; (d) and the creditor, 
in place thereof, accepts the debtor in the bond assigned 
for his debtor, and takes upon him the full risk of the 
subject conveyed being effectual. But if the assignation 
be simply in security, the debtor still continues bound, 
and the creditor of the assignee may hold that corrobo
rative right in his hands until the debtor makes satis
faction to him of the debt for which security was given,

(a) Ersk. b. 3, tit. 5, § 7.
(V) Stair, Feb. 3rd, 1676, Cultie Supp. to Diet. p. 50, and 2 Brown’s 

Sup. 197. Lyell, March 11th, 1823, S. and D. Graham, Dec. 15th, 1814, 
Fac. Coll. Kilk. and Falc. Wilson, Feb. 28th, 1751, Diet. 40, 41.

(c) Falc. 1, June 11th, 1745, Stewart, Diet. 3689, reported by Elchies, 
voce Assignation, p. 6, Fac. Coll. Dec. 7th, 1769, Foggo, &c. Diet. 3693. 
Kyle, June 12th, 1813, Fac. Coll. Fac. Coll. Jan. 24th, 1799, Young, Diet. 
8137- 2 Bell’s Com. 24.

(d) See infra.
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although at the same time he is not obliged to use any 
diligence for recovering the sum or subject con
veyed. (a)

As the cedent continues creditor until intimation, he 
may, in that character, extinguish the debt by signing 
an acquittance to the debtor ; he may also extinguish it 
by his oath, acknowledging that he hath received pay
ment. (b) But no exception against the debt, of com
pensation, or even of payment, when it is to be proved 
by the oath of the cedent can affect the assignee after 
the assignation is intimated, because by intimation the 
cedent is fully divested of the debt, and has no longer 
any interest in it.

Even in the latter case, the oath of the cedent, is good 
against the assignee even after intimation, if the subject 
conveyed hath been rendered litigious before intimation 
ex. gr. by an action brought by the debtor against the 
cedent, (c) But the subject is not rendered litigious 
barely by a citation given by the debtor to the cedent, 
which hath not been brought the length of an action. (d) 
As the assignee is, after intimation truly creditor, the 
debtor may refer to his oath, whether the assignation 
was gratuitous or in trust for the cedent; (e) and if he 
acknowledge either of the two, the cedent’s oath will 
prove against him, as if there had been no assignation, 
because no creditor can, by a deed granted without a 
valuable consideration, put his debtor in a worse case 
than he was before, so as to deprive him of any method 
of proof formerly competent to him. If the assignation 
be in part onerous, and in part gratuitous, the oath of

(a) Fount. Dec. 27th, 1709, Smith Diet. 3483.
(b) Stair, Feb. 15th, 1662, L. Pitfoddels, Diet. p. 12,454.
(c) Stair, June 20th, 1673, Diet. 8325.
(d) Forbes, Jan. 21st, 1707, Houston, Diet. 8329.
{e) Stair, June 16th, 1665, Wright, Diet. 12,455.



SALE OF INCORPOREAL MOVEABLES. 561

the cedent will be received against the assignee, in so 
far as it is gratuitous. (a) All defences competent to a 
debtor in a moveable debt against the original creditor, 
which he can prove otherwise than by his oath, continue 
relevant against even an onerous assignee, because no 
assignee can be in a better condition than his cedent, uti- 
tur jure auctoris.(b) All exceptions, therefore, founded 
upon any declaration or deed of the cedent, whether 
arising from his obligation or delict, are good against 
the assignee, (c)

IV. By the common law of England, the sale of debts, 
whether by specialty or simple contract, or as they are 
termed choses in action, unless they are debts to the 
crown, although it transfers the beneficial interest to the 
purchaser, yet the vendor is not divested of the legal 
title, and consequently in a court of law the vendee or 
assignee must sue for the debt sold or assigned in the 
name of the vendor or assignor. This provision was 
intended to discourage the maintenance of suits. But as 
a third person is permitted to acquire a right to a chose 
in action, it cannot be material as to the question of 
maintenance, whether he is to bring the action in his 
own name, or in the name of the grantor. (d)

But although choses in action cannot strictly be 
assigned so as to give a legal title to the assignee, 
yet they are so far recognized by courts of law that 
a suit commenced and prosecuted in the name of the

(a) Stair, Feb. 25th, 1679, Steil, Diet. 8467. Hare. 258, Fotheringhame, 
Jan. 1684, Diet. 12,460. Aitchinson's Assignees, July 15th, 1737, Elchies, 
voce Assignation, n. 3, and notes, voce Adjudication, no. 10.

(b) Stair, Jan. 14th, 1663, Scott, Diet. 10,187- Stair, b. 3, tit. 1, § 20. 
2 Bell's Com. 23, 24. Fac. Coll. Nov. 10th, 1772, M'Donnell's Diet. 
4974. Redfearn, June 1st, 1813, 1 Dow. 50. Ersk. b. 3, tit. 5, § 10.

(c) Stair, b. 4, tit. 40, § 21. Fac. Coll. 1, 152, Mar. 6th, 1755, Irvine 
Diet. 1715. Fac. Coll. Nov. 10th, 1772, MacdonnelPs, Diet. 4976. Ib. Nov 
15th, 1791, York Buildings Co. Diet. 10,466.
I U<*) Co. Litt. 214, a, 266, a. 10 Co. 48, a. 2 Roll. Ab. 45, 46. 3 Leon 
Rep. 198.
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assignor is entertained and decided on, in the same 
way as on any action within the jurisdiction of the 
court, (a)

The transfer of the chose in action may be made by 
parol, (h) and when made by deed, no particular 
form of words is necessary. When the debt is evi
denced by a written security, the delivery of it is neces
sary. (c) .

Notice of the assignment, whether it be absolute or 
conditional, must in all cases be given to the persons 
liable to pay the money, not only that they may be 
bound by the equity of the assignee, and not be enabled 
to defend themselves by a subsequent payment to the 
assignor, but also in order to perfect the title of the 
assignee, and protect it from the operation of the 
statute. (d)

Book debts, and all other sums of money due on con
tract, though not capable of delivery, may likewise be 
assigned conditionally; but in such case notice to the 
persons indebted seems to be indispensably necessary to 
protect the assignee from the imputation of fraud against 
third persons in the case of a subsequent assignment; 
because unless such notice is given, debts may be again 
and again assigned, without the possibility of the latter 
assignees detecting the fraud, (e)

In equity, a chose in action may, for a considera-

(a) Master v. Miller, 4 T. R. 340. Buck v. Lee, 1 Adol. and Ellis, 804. 
Dean v. James, ib. 809.

(b) Heath v. Hall, 4 Taunt. 328.
(c) 1 Ves. 332. Duflield v. Elwes, 1 Bligh’s Rep. N. S. 497. Ranken v. 

Weguelin, Rolls, June 14th, 1832. Chitty’s Pract. Law, 100.
(<d) 21 Jac. 1, c. 19, § 10, 11. Ex parte Monro, 1 Buck. 300 Ex parte 

Usborne, 1 Glyn and Jam. 358. Ex parte Vauxhall Bridge Co. ib. 100. 
Williams v. Thorp, 2 Sim. 262. Ryall v. Rowles, 1 Ves. 3/1, 1 Atk. 182. 
Dearie v. Hall, 3 Russ. 29. Loveridge v. Cooper, ib. 30. Dean v. James, 
1 Adol. and Ellis, 809.

(e) Powell on Mort. 23, 24. ^
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tion, (a) be assigned, (b) and the assignment is good 
against creditors under a bankruptcy, (c) It may be 
sued for in the name of the assignee.

A bond, (d~) the benefit of a decree or judgment, (e) 
policies of insurance, {f) debts, (g) or other choses in 
action, may thus be assigned.

A chose in action once assigned cannot in general be 
afterwards assigned, although no notice has been given 
of the assignment, (h) If, however, the purchaser of a 
chose in action give no notice to the trustee of his pur
chase, and such equitable right is afterwards assigned 
to a second purchaser, who gives notice of his assign
ment, he, it has been thought, would be preferred, (j)

An assignee of a chose in action, as he is entitled to all 
the remedies of the seller, (j) so he takes it subject to 
the same equity as it was liable to in the assignor s 
hands. (k)

The assignee, as between him and the debtor, takes 
the debt at his own risk, as to what is due between the 
assignor and the debtor. (1)

If, after an assignment of a mortgage, payments are 
made to the mortgagee, without notice of the assign-

(a) Lord Carteret v. Paschall, 3 P. Wms. 199- 2 Vem. 595. 3 Chan.
Rep. 90. Anon. 2 Freem. 145. Robinson v. Bavasor, Vin. Abr. tit. Assign
ment, D. n. 29. 3 P. Wms. 199.

(b) Squib v. Wynn, 1 P. Wms. 381. Wright v. Wright, 1 Ves. 411. 
Row v. Dawson, 1 Ves. 333. Thomas v. Freeman, 2 Vern. 563. Heath 
v. Hall, 4 Taunt. 328.

(c) Browne v. Heathcote, 1 Atk. 160. Butl. Co. Litt. 232, b, n. 1.

(d) 3 P. Wms. 200. (e) Ib. 199-
(/) Sadler’s Company v. Badcock, 2 Atk. 554.
(g) Ex parte Alderson, 1 Madd. Rep. 53.
(h) Tourville v. Naish, 3 P. Wms. 307. Brace v. Duchess of Marlborough, 

2 P. Wms. 496.
(i) 2 Sugd. Vend, and Pur. 75, 76. Stanhope v. Earl Verney, Butl. note 

(1) to Co. Litt. 290, b. 1 Ves. 367. 9 Ves. 410.
(j) Ex parte Lloyd, 17 Ves. 245.
(Jc) Coles v. Jones 2 Vern. 692. Turton v. Benson, 2 Vern. 764. Hill 

v. Caillovell, 1 Ves. 122. Davies v. Austen, 1 Ves. jun 247.
(1) Chambers v. Goldwin, 9 Ves. 264, 268.

o o 2
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ment, the assignee must allow such payments ; not with 
standing the assignment of the mortgage be registered, 
for the registry is not notice for that purpose, (a)

A statement in an assignment of a mortgage that so 
much is due for principal, and so much for interest, con
cludes a mortgagee, but not the mortgagor, unless he is 
a party to the assignment. (b)

As between the mortgagee and the persons claiming 
under him without the privity of the mortgagor, they 
cannot add to what is due, settle the account, or turn the 
interest into principal, (c)

If a mortgagor permits an assignee to pay the assignor 
a sum of money, which he, with the knowledge of the 
mortgagor, represents to be due, he will himself be 
bound by the transaction. (d)

If a legacy be assigned, the executor, when called 
upon, cannot set olf a debt due to himself from the 
legatee, (e)

Where there has been an assignment of a debt, the 
debtor, having notice of the assignment, is, in equity, 
considered as bound to pay the money to the assignee, 
and not to the original creditor ; (f) but the debtor, in 
the absence of notice, may pay the original creditor, (g)

V. In Ireland, the assignment of judgments, statute 
staples, and statute merchants under the statutes 9 Geo. 2, 
c. 5, and 25 Geo. 2, c. 14, enables the assignees of those 
securities to sue in their own names. It has been held

(а) Chambers v. Goldwin, 9 Ves. 264, 268. Williams v. Sorrell, 4 Ves. 
389.

(б) Carew v. Johnston, 2 Scho. and Lef. 296.
(e) Matthews v. Wallwyn, 4 Yes. 127. Ashenhurst v. James, 3 Atk. 271. 

Earl of Macclesfield v. Fitton, 1 Vern. 169, in not. Gladwin v. Hitchman, 
2 Verm 135.

(id) Chambers v. Goldwin, 9 Ves. 270.
(e) Whittaker v. Rush, Ambl. 407.
(f) Row v. Dawson, 1 Ves. 322. Ryall v. Rowles, 1 Ves. 348, 362, 367.

Langley v. Lord Oxford, Ambl. 17. Fenner v. Meares, 2 Black. Rep. 1269. 
Israel v. Douglas, 1 H. Black. 239. Fenner v. Meares, 12 East, 587, 
1 East, 104. (g) Jones v. Gibbons, 9 Ves. 410.



that those statutes are confined to judgments upon cog
novits. (a)

VI. By an act of Barbadoes, (b) any person having 
the beneficial interest of any debt or demand assigned, 
indorsed, or transferred to him by the person who had 
good right and title so to do, in the manner mentioned 
in the act, is enabled to commence and prosecute any 
action or suit for the recovery thereof, in any court of 
law or equity in the island, in his own name, either 
against the original debtor, or any of the assignors, or 
indorsers, or acceptors, according to the nature of the 
case, in the same manner as the original creditor, and 
the assignees of foreign bills of exchange have been al
lowed to do, and not otherwise. On the trial of the 
action or suit, the defendant may, if he think fit, in
sist on the plaintiff, or the assignor or indorser being 
sworn that the debt or demand was, before such suit 
commenced, truly and bond fide indorsed or assigned, 
and that the plaintiff was and is to have the whole be
nefit, profit, and advantage arising therefrom, and that 
such assignment or indorsement was not colourably 
made to entitle the assignee or indorsee to sue for such 
debt or demand for the benefit and advantage of the 
assignor or indorser.

A feme covert, entitled to any legacy or other demand 
not properly recoverable without her name being made 
use of in the bill, action, or suit together with that of 
her husband, must join in an assignment of such demand, 
and be privately examined thereto, as in the case of real 
estate of the wife’s inheritance, before the assignee can 
commence or maintain an action or suit for the recovery 
thereof. But when such assignment has been made,

(a) O’Fallon v. Dillon, 2 Scho. and Lef. Rep. 13. O’Callaghan v. Mar
chioness of Thomond, 3 Taunt. 82. Vaughan v. Plunket, ib. Innes v. 
Dunlop, 8 T. R. 595.

(b) No. 172, Feb. 15th, 1736, cl. 1.

SALE OF INCORPOREAL MOVEABLES. 565



556 CONFLICT OF LAWS.

good. The cedent is not, without special stipulation, 
held to warrant the solvency of the debtor, (a) Express 
warrandice is either absolute, or from fact and deed, 
or a warrandice of solvency. Warrandice from fact 
and deed is that commonly stipulated, and secures only 
against such acts or deeds of the cedent as may hurt 
the right of the assignee. Warrandice either absolute, 
or specially of solvency, will protect the assignee both 
against the insolvency of the debtor, and in case of the 
debt being questionable, against the loss of the money 
in that way. (b) In the cession of personal rights, the 
doctrine of the civil law, that property is fully trans
ferred by the will of the proprietor, joined with the 
delivery of the right assigned prevails. The deed of 
conveyance must be delivered to the grantee, as well as 
the right conveyed, (c) Hence the vendor of a subject, 
who retained in his own hands the conveyance granted by 
himself, in security of the price, was preferred to the 
creditors of the purchaser, upon the subject sold. (d) 
Intimation under a form of instrument by the assignee 
or his procurator to the debtor, or at least some notifi
cation which the law accounts equivalent to it, is an 
essential requisite, not only for preventing the debtor 
from making payment to the assignor, but for completing 
the conveyance, (e) The assignation not intimated, 
although it will be valid against the assignor, yet if, 
before intimation of a first assignment, the assignor 
grants a second assignment to another person, the 
second assignment, if it be intimated before the first,

(«) Erskine, b. 2, tit. 3, § 25. See Fountainhall, 2 Brown’s Sup. 519.
(b) Riddel, March 4th, 1707, Diet. 16,616. Barclay, Nov. 24, 1671, 

Diet. 16,591 , 16,594.
Cc) Hare. 113, Hissleside, Jan. 1685, Diet. 11,496.
(d) Fac. Coll. 2,133, Baird, Aug. 1758, Diet. 14,156.
(e) Stair, Jan. 22nd, 1663, Wallace, Diet. p. 837. Dirl. 3, Ferguson, 

Dec. 12th, 1665, Diet. p. 2652. Eadie, Feb. 7th, 1815, Fac. Coll.



SALE OF INCORPOREAL MOVEABLES. A57

will be preferred to the first, (a) The assignee cannot 
plead compensation upon the debt assigned, if the con
course ceased before the assignment was completed by 
intimation. (b) And, in like manner, if an assignation 
be not intimated by the assignee during the life of the 
cedent, any creditor of the cedent, who, upon his death, 
confirms the debt assigned before the assignment be 
intimated, shall be preferred to such assignee, (c) The 
intimation is made by some public officer, as a notary, 
or some other notice is given which implies intimation 
as strongly as a notarial instrument, Thus an action 
brought by the assignee, or a charge on letters of horn
ing, or a citation upon any diligence used by him 
against the debtor, has been uniformly sustained as 
supplying the place of intimation. (d) So the debtor’s 
promise of payment to the assignee, upon the assignee 
shewing him the conveyance, whether the promise be 
made by a missive, or other proper writing, supplies 
the want of a formal instrument; (e) a verbal promise 
of payment by the debtor to the assignee, upon a com
muning, serves for an intimation ; (f) but no verbal 
promise is accounted equivalent to an intimation, unless 
it has proceeded on a communing, (g)

Payment of interest made by the debtor to the assig-

(b) See Fac. Coll. vol. 3, 117, TUI, &c. July 27th, 1763, Diet. p. 2851. 
Ib. May 24th, 1797, Cred. of Gordon, Diet. p. 2905. 54 Geo. 3, c. 137. 
2 Bell’s Com. 366, et seq.

(b) Barham, Nov. 1733, Reported by Elchies, n. 2, v. Compensation.
(c) Kaims, 87, Sinclair, July 5th, 1726, Diet. 2793.
(d) Fac. Coll. Campbell, Thompson, and Co., May 28th, 1803, Diet. v. 

Implied Assignation, App. No. 2. Erskine, b. 3, tit. 5, s. 2.
{e) Durie, Jan. 22nd, 1630, Macgill Diet. 860. Fount. July 22nd, 1708. 

E. of Selkirk, Diet. 4453. As reversed in House of Lords; Robertson’s 
cases, p. 1 See also 2 Bell’s Comm. 23. See Kaims, Rem. Dec. 124. 
Turnbull, June 12th, 1751, Diet. 868. Fac. Coll. Nov. 23rd, 1785, New
ton and Co. Diet. 850.

(/) 2 Bell’s Comm. 23. Elphinstone, Dec. 11th, 1674, Diet. 12,462.
(g) Dalr. 179, Faculty of Advocates v. Dickson, July 25th, 1718, 

Diet. 866.
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must be set forth in the declaration. It has been de
cided that the act is not confined to bonds executed in 
Jamaica. A bond executed in England is within the 
act, and the assignee may sue on it in his own name, (a) 

The assignee passing away such bond before judg
ment is obtained thereon, must assign it to any future 
assignee in like manner prescribed by this act for an 
obligee; and the future assignee will have the same 
rights and powers as are before given by the act, to the 
first assignee. (b)

All judgments obtained after the passing of the act, 
on any bond, promissory note, bill of exchange, or on 
any account, or cause of action whatsoever, in any of 
the courts of the island, when passed or paid away, are 
assignable in the manner following :—

“Be it remembered, that I, A. B., have this------
day of------, in the year of our Lord------ , assigned unto
C. D., his heirs, executors, and administrators, a judg
ment obtained in------grand court-------, for the sum of
------by------ against------- on his bond, note, bill of
exchange (or as the same may be), and that there is
now due thereon the sum of------principal money, the
sum of------for interest, and------- costs of suit, and I
have received the sum of------in full consideration
thereof.” (c)

The assignment must be recorded in the office of the 
clerk of the supreme court, in a separate book kept by 
him for recording assignments, and which is open to 
the inspection of all persons demanding the same. (d) 

The clerk of the court, upon such asignment being 
recorded in his office, is required to make a note in the 
margin of the record of the judgment so assigned, of the 
name of the person to whom the same is assigned, and

(a) Le Blanc, Assignee v. Galloway, Feb. G. C. 1809- Edwards v. Bayly, 
Grant’s Jam Cases, 250.

(bj Sect. 4 (c) Sect. 6. (d) Sect. 7.



the date of such assignment; and he must not suffer to 
issue, out of his office, any writ of execution, or vendi
tioni exponas on any such judgment, but to the party 
entitled to such assignment, or his attorney at law. (a) 

By an act of Bermuda passed the 10th of May, 1786, 
and continued, any person, body politic or corporate, 
may assign, indorse, and transfer any bond, bill or other 
obligation, by which the payment of any monies is se
cured to such person, or body politic or corporate, to 
any other person, body politic or corporate whatever; 
and the assignee or indorsee, his executors, adminis
trators, and successors, by virtue of such assignment or 
indorsement, may commence and prosecute any suit at 
law in his, or their own name or names, for the recovery 
of any debt due by such bond, bill, or other obligation, 
as the first obligee, his executors or administrators, might 
or could lawfully do. (b)

VII. In North Carolina,(c) Delaware, Kentucky, and 
New Jersey, bills, bonds, and notes for money, ora sum 
of money in the hands of any person may be assigned, 
and the assignee may maintain an action for the reco
very of it in his own name.

In Pennsylvania, bonds and specialties may be as
signed, but the assignment must be under hand and 
seal, before two credible witnesses. (d)

In Virginia, the assignee of judgments, as well as 
of specialties, is entitled to sue in his own name. (e)

In Ohio and Illinois, bonds are assignable.
In Indiana, choses in action generally are assignable. 
In Alabama all bonds, obligations, cotton receipts, 

and other writings for the payment of money, or any 
other thing, are assignable, and the assignee may sue in 
his own name.

(a) Sect 8. (b) -Bermuda Act, 26th, Geo. 3.
(c) Act, 1762, c. 9, § 4. 1786, c. 4. 1789, c. 57. (d) Stat. 1715.
0) 1 Rev. Code, 484. 2 Wash. 218, et seq.
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In Missouri, bonds, bills, or notes for money or pro
perty are assignable, and the assignee may sue for them 
in his own name, (a)

In Louisiana, all choses in action are assignable, and 
the assignee is entitled to sue in his own name.

In Tennessee, bonds or notes for money are assignable 
and suable in the same manner as promissory or nego
tiable notes.(i) By subsequent acts, suits may be brought 
by assignees of bonds with collateral conditions, and on 
bills or notes for specific articles, or the performance of 
any duty, and on receipts given by inspectors of cotton.(c)

In South Carolina and Maryland, notes not negotiable, 
and bonds for the payment of money, are assignable, 
and the assignee thereof may sue in his own name.

In the several other states of the Union, the doctrine 
of the law of England respecting the assignment of 
choses in action prevails* (d)

(a) Stat. Jan. 7th, 1822. (b) Act, 1786, c. 4. 1787, c. 57.
(c) Act, 1801, c. 6, § 54. Act, Nov. 8th, 1803, c. 7, §5. 1 Scott,

685, 773. (d) Griffith’s Reg.
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CHAPTER XVII.

MORTGAGE, PLEDGE OF, AND LIEN ON MOVEABLES.

I. Under the civil law the hypothec of moveables was constituted by con
tract alone.—Right of hypothecary creditor to follow the property in 
the hands of a third person.—This principle adopted by the law of 
Spain.—In Holland and France the rule is, that the hypothec, unac
companied by the delivery of the goods, does not enable the creditor 
to resort to them in the hands of a third person.—The same prevails 
on the Continent, in Scotland, and the United States.—Doctrine in 
England.

II. Pledge, under the civil law and the law of Holland and Spain.—Rights,
remedies, and obligations of pledgee.—The contract de nantissement 
under the former law of France and Code Civil.—Decisions of Eng
lish and American courts.—The rights of the pledgee under the civil law, 
the laws of Holland, Spain, France, and Scotland.—He has a special 
property under the law of England and the states of America.—Sale 
could only be made by judicial authority under the civil law, &c.; but 
under the law of England the pledgee might sell.—Absolute dispo
sition by the pledgee.—Pledge by factor, for what debts subject.— 
Subject pledged cannot be taken in execution.—Effect of attachment 
by the pledgee in an action against the pledger by the law of 
Massachusetts.—When the pledgee is excused from making restitu
tion of the pledge.

III. Tacit hypothec of the civil law.—General.—The landlord’s lien on res 
illatas, et invectas.—Distinction between urban and rural tenements 
as to the subjects on which the hypothec attached.—Rejected by the 
laws of Holland, Spain, France, Code Civil.—Doubtful whether it is 
not retained in Scotland.—The moveables subject to this hypothec. 
—Under the civil law, and the systems founded on it.—Code Civil, 
Scotland, England, and United States.—When it attaches on the 
property of moveables of third persons.—Under the civil law the hy
pothec continued notwithstanding the alienation of them by the 
tenant.—How the lien is preserved and enforced under other sys
tems of jurisprudence.—Factor’s lien.—Other general liens.—Special 
liens.—When lien ceases.

The hypothec of corporeal moveable property might, 
by the civil law, be constituted without any delivery of
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it: “ Pignus contrahitur non sola traditione, sed nuda 
conventione, etsi non traditum est. ” (a) So effectual 
was this agreement in constituting the hypothecary 
right of the creditor, that the debtor could make no ali
enation of it: “Si is, qui rem pignori dedit, vendiderit 
earn: quamvis dominus sit, furtum facit, sive earn tra- 
diderat creditori, sive speciali pactione tantum obliga- 
verat.” (b) *

The property hypothecated, whether the hypothec 
was general or special, could only be transferred to the 
alienee subject to the hypothec which had been thus 
constituted : “ Rei creditor obligate generali sive spe
ciali conventione, per creditorem alium, cui non fuerat 
nexa, venundatse non amittit persecutionem.” (c)

In this respect the law of Spain followed the civil 
law. (d)

The law of Holland, on the contrary, adopted the 
principle “ mobilia non habent sequelam.” The mere 
contract by which the mortgage is constituted, will be 
binding on the debtor, and may not only be enforced 
against him, but the goods themselves may be taken if 
they remain in his possession; but if he has sold or 
mortgaged them to another, the creditor cannot proceed 
against that person for the recovery of them. Hence 
the mortgage, whether general or special, unless fol
lowed by the delivery of the goods to the creditor, 
created no obligation by which the latter could resort to 
to them in the hands of a third person, (e) Even in a 
concursus of creditors, the contract alone would not give

(a) Dig. lib. 13, tit. 7,1. 1. (b) Dig. lib. 47, tit. 2,1. 66.
(c) Cod. lib. 8, tit. 28,1. 17; lib. 5, tit. 9,1. 8. Dig. lib. 20, tit. 1,1. 16, 

29. Voet, lib. 20, tit. 1, n. 13, 14. Matth. Parsem. Belg. Par. 7, n. 1, 11, 
et de Auct. lib. 1, c. 19, n. 79.

(d) L. 7, 41, tit. 13, part. 5. L. 14, tit. 13, part. 5.
(e) Mattb. Paraem. Belg. Paraem. 7, n. 11, etseq. Grotius, ad Manud. 

Jurisp. Holl. lib. 2, c. 48. n. 34. Resp. Juris. Holl. part. 3, vol. 2, cons. 174. 
Voet, lib. 20, tit. 1, n. 13. Christ, ad Leg. Mech. tit. 7, art. 8. Van Leeu- 
wen, Cens. For. part. 1, lib. 4, c. 7, n. 6. Matth. de Auct. lib. 1, c. 19, n. 74.



the creditor any preference or lien on the goods unless 
the mortgage had been followed by the delivery of 
them, (a)

Under the coutume of Paris, as well as the general law 
of France, moveable property could not as against third 
persons be the subject of hypothec : “ Meubles n’ont 
point de suite par hypotheque.” (6) If the debtor re
tained the possession, a third person might acquire a 
title to them by receiving them under a sale or mort
gage, and the debtor’s creditors might take them in 
execution, (c)

Under the coutume of Normandy, if, at the time the 
goods were taken in execution, the debtor retained the 
possession of them, the creditors who had obtained hy
pothecs on them, would be paid their demands out of the 
proceeds of the sale of those goods according to the pri
orities of their hypothecs. But if the debtor had sold 
them, the creditors could not follow them in the hands 
of the purchaser. (d)

The Code Civil adopts the former law of France : “ les 
meubles n’ont pas de suite par hypotheque.

Such also is the general doctrine of the Continental 
States as well as of Scotland, the United States, and 
England. (/)

The doctrine of the law of England on the subject of 
an absolute sale of moveables, when the vendor retains 
the possession, equally applies when they are only sold 
conditionally or mortgaged, (g)

A mortgage is by the law of England, a contract of 
sale executed with power to redeem. It must, therefore,

(a) Ib. (b) Art. 170.
(c) Ferrier, sur la Cout. tom. 1, p. 369. Poth. Tr. de 1’Hypothec, c. 1, § 2.
(d) Coutume of Norm. art. 693. Merville, 548.
(e) Code Civil, art. 2119. Grenier, Tr. des Hypoth. 1 p. c. 1, Sect. 3, 

§ 1, n. 141.
(/) Casareg. Disc. 120, n. 1, 47. 1 Valin. Com. 341. 2 Bell’s Com. 25.

1 Powell on Mort. by Cov. 24.
(g) Powell on Mortg. ib.
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have all the properties and qualities incident to the vali
dity of an actual disposition.

A possession of a mortgagee (who is joint tenant of 
goods mortgaged with the mortgagor,) per my et per 
tout, is not such a possession as will remove the presump
tion of fraud, if the mortgagor continue to exercise acts 
of ownership upon the things mortgaged. Therefore, if 
there be two partners in trade, (a) and one of them take 
a mortgage of the utensils, stock in trade, debts, profits, 
&c., for securing a sum of money lent by him to the 
other, and, notwithstanding, suffer him to continue in 
possession of the partnership deed, stock in trade, and 
utensils, and to alter and dispose of the goods, and receive 
the debts as before, such mortgage will be fraudulent in 
respect to third persons; for though the mortgagees 
being seised per my et per tout, will remove the neces
sity of an actual delivery, yet the mortgagor, being per
mitted to act after parting with all the interest till re
demption, renders the contract fraudulent.

The conclusion of law would be the same if the mort
gage were made to a third person ; for in such case the 
mortgagee ought to be admitted partner for a moiety.(b)

But if on a mortgage of goods, (c) the mortgagor 
agreed to deliver them, and afterwards did not deliver 
them at the time appointed, but in trover against him, 
kept the vendee at arm’s length, this would not be con
sidered as a leaving the goods by the mortgagee in the 
possession of the mortgagor, the mortgagee having done 
every thing in his power to get the possession from 
him. (d)

II. Although the civil law uses the terms pignus and 
hypotheca indiscriminately, “inter pignus et hypothecam 
tantum nominis sonus differt,” (e) yet, strictly speaking,

(a) Vide Ryall v. Rowles, 1 Ves. 348.
(b) Raba v. Ryland, 1 Gow, 132, 134. (c) West v. Skip, 1 Ves. 240.
(d) 21 Jac. 1, c. 19. Belchier v. Parsons, 1 Hanm. Rep. 51. 1 Powell on

Mort. by Cov. p. 31. (e) Dig. lib. 20, tit. 1,1. 5, § 1.



the term “pignus” describes the delivery of moveables 
as a pledge : “ Pignus appellatum a pugno: quia res, 
quae pignori dantur, manu traduntur: unde etiam videri 
potest, verum esse, quod quidam putant, pignus proprie 
rei mobilis constitui.” (a)

Although delivery was essential to constitute a pledge, 
yet the creditor might deliver back possession of the thing 
pledged to be held by him on the contract of hiring, 
and in that case the possession of the latter was deemed 
that of the creditor. (b) It has been seen that the pos
session retained by the debtor would afford conclusive or 
presumptive evidence of fraud, and his creditors would 
be entitled to take the property.

. In the rights and remedies conferred on the creditor 
by the debtor delivering to him property to be held by 
him in security for his debt, and in the obligations and 
responsibilities which the creditor, as holding that secu
rity incurred, neither the civil law nor the law of Holland 
or of Spain, made any distinction whether the property 
thus delivered was immoveable or moveable. It is suffi
cient therefore to refer to the summary which has been 
given in treating of the mortgage of immoveable pro
perty, because on these points it furnishes the principles 
applicable to the pledge of moveable property.

The law of France and England relative to the pledge 
of moveable property has not hitherto been stafed.

The contract of nantissement, or pledge under the for
mer law of France is defined by Domat to be an appro
priation of the thing delivered for the security of an en
gagement. (c)

According to the Code Civil, “ le nantissement est un 
contrat par lequel un debiteur remit une chose a son 
creancier pour surete de la dette.” (d)
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(«) Dig. lib. 50, tit. 16,1.238, § 2. Heinec. Pand. lib. 20, tit. 1, § 2, 3,4,5. 
(6) Dig. lib. 13, tit. 7,1. 37. (c) 1 Domat, b. 3, tit. 1, § 1, n. 1.
(d) Pothier, Tr. Cont. de Nantissement, no. 1. Code Civil, art. 2071. See 

also Ersk. Prin. b- 3, tit. 1, § 13. Stair, b. 1, tit. 13, § 11. Ersk. b. 3, tit. 1, 
§ 33. 1 Bell’s Comm. 258. 2 Ib. 25.
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The pledge may be given as a security not merely for 
a debt, but for any other engagement: “Non tantum 
autem ob pecuniam, sed et ob aliam causam pignus dari 
potest; veluti si quis pignus alicui dederit, ut pro se 
fidejubeat.” (a)

In this sense the definitions by Lord Holt and Sir W. 
Jones, and adopted by Mr. Chancellor Kent must be 
understood, (b)

The pledge was constituted by delivery, and writing 
was not required, except under the jurisprudence of 
France.

Under the former law of France, it must have been 
by an act passed before notaries, whereby the debtor 
bound himself, or by a judgment rendered against 
him.

Under the Code Civil the privilege does not exist un
less there is an act of pledge, either public or under 
private signature, duly registered, containing a declara
tion of the sum due, as well as the kind and nature of 
the things placed in pledge, or a statement of their 
quality, weight, and measure.

But it is not required that the act should be reduced 
to writing, or registered, unless the property pledged 
exceeds one hundred and fifty francs.

The preceding privilege does not attach upon incor
poreal moveables, such as moveable debts, but by public 
act or under private signature also registered, and 
signified to the debtor for the debt given in pledge. (c)

The terms and conditions on which the pledge is 
made are proved by writing or by witnesses.

By the civil law, the pledgee had a mere right of 
detainer, and no property in the thing pledged : “ Pig
nus manente proprietate debitoris, solam possessionem

(a) Dig. lib. 13, tit. 7,1. 9, § 1, 2.
(b) Coggs v. Bernard, 2 Lord Raym. 909, 913. Jones on Bailments,

8 vol. 8vo. ed. 449..ib. 36. 2 Kent’s Comm. 449.
(c) Art. 2074.



transfert ad creditorem : potest tamen et precario, et 
pro conducto debitor re sua uti.”(a)

This principle was adopted by the law of France, (5) 
and is admitted by the Code Civil. (o)

It is followed by the law of Scotland. (d)
By the law of England and the United States, the 

pawnee has a special property in the thing pledged, and 
may recover it from the owner, as well as a stranger 
who wrongfully obtained possession of it. («)

Under the civil law and the laws of Holland, Spain, 
and France, the sale of the mortgaged or pledged 
property for the purpose of satisfying the debt, could 
only be effected under judicial authority. (/)

Such also seems to have been the law of England at 
an early period. (g) But now, both in England and the 
United States, the pledgee has it in his election to make 
the sale, or to file a bill in a court of equity against the 
pawner to compel him to redeem. (A) A sale made by 
the pledgee without judicial authority is most jealously 
watched, and liable to be set aside, if there be any irre
gularity or unfairness in it. (i)
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(a) Dig* lib. 13* tit. 7, L 35, § 1.
(b) Poth. Tr. du Cont. de Nantiss. n. 21, et seq.
(c) Art. 2073, et seq.
(d) 2 Bell’s Comm. 20, 21, 22.
(e) 2 Saund. 47, Williams’s note. Woodruff v. Halsey, 8 Pick. 333. 

Story on Bailments, p. 205.
(/) Pothier, Nantiss. n. 24, 25. Ersk. Inst. b. 3, tit. 1, § 33. Code 

Civil, Art. 2078. Louisiana Code, Art. 3132. 2 Kent’s Comm. 582. Do-
roat, b. 3, tit. 1, § 3, n. 7. Story on Bailments, p. 208.

,(g) Glanville, lib. 10, ch. 1
(h) Pothonier v. Dawson, 1 Holt’s N. P. E. 385. Tucker v. Wilson,

1 P. Wms. 261. 5 Brown’s P. C. 193. Lockwood v. Ewer, 9 Mod. 278,
3 Atk. 303. Cortelyouv. Lansing, 2 Cain. Err. 200. 2 Kent’s Comm. 582. 
Story, ib.

(i) 2 Kent’s Comm. ib. Prec. Ch. 419. Gilb. Eq. R. 104. 1 Ves. 278
3 Bro. Ch. R. 21. Hart v. Ten Eyck, 2 Johns. Ch. R. 62. 2 Kent’s
Comm. 553. Cortelyou v. Lansing, 2 Cain. Err. 200. McLean v. Wal
ker, 10 Johns. R. 475. Garlick v. James, 12 Johns. R. 146. Story, ib, 
note 5, and p. 209, note 1.

VOL. III. P P
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Upon the principle that “ nemo plus juris ad alium 
transferre potest, quam ipse haberet,” the pledgee could 
not by sale or pledge of the moveables give to his 
vendee or pledgee any title to them, beyond the amount 
of the debt for which they were originally pledged to 
him. (a)

This rule prevailed in France and Italy. (6) But a 
relaxation of it was admitted in favour of commerce. 
The validity of alienations made by persons in posses
sion of moveable property, of which they were not the 
absolute owners, has been brought into discussion in 
cases where a mandatory or factor has pledged the 
property delivered to him in that character.

Groenewegen has expressed a very decided opinion, 
that such an alienation will give a valid title to the 
vendee or pledgee : “Si quis rem sibi creditam aut
commodatam citra formam mandati vendat, aut quovis 
modo alienet, moribus hodiernis adversus eum, qui rem 
justo titulo et bona fide accepit, actionem non habet rei 
dominus : aut si res non alienata, sed tantummodo 
pignori data sit, rei suae vindicationem non habet, nisi 
pignus luat.” (c) In this opinion Voet seems to 
concur, (d)

Casaregis admits this exception in favour of mercan
tile dealings, (e) He reports his judgment in the case 
of Greenwood and Cooper, (f) In that case David Cayrel 
had consigned from D. Vais Nunez a cargo of sugar, 
which he impledged with Greenwood and Cooper for

(a) Dig. lib. 50, tit. 17, 1. 54. Voet, lib. 18, tit. 1, n. 6; lib. 20, tit. 3, 
n. 3. Heinecc. ad Pand. lib. 20, tit. 3, n. 27.

(b) Basnage, Tr. des Hypoth. p. 4 et 6. Poth. ib. n. 27- Averanii 
Interp. Juris, lib. 4, c. 22, § 13, tom. 2, p. 774, et seq. Van Leeuwen, 
Cens. For. part 1, lib. 4, c. 7, n. 14. Casareg. Disc. 106. Straccha* 
Decis. 199-

(c) Groeneweg. ad Inst. lib. 4, tit. 1, § 16.
{d) Voet, lib. 20, tit. 3, n. 7, and lib. 6, tit. 1, n. 12.
(e) De Commerc. Disc. 76, n. 4, et seq. II Camb. Instr. cap. 3, n. 43. 
(/) Casaregis, Disc. 123, 124, n. 1, et seq.



his own debt. Nunez claimed the goods by rei 
vindicatio as their property. The court of Leghorn 
decided in favour of Greenwood and Cooper; and 
Casaregis, in a court of appeal, affirmed the sentence, 
and assigns the following grounds for his judgment: 
“ In istis impropriis furtis vel rebus dolose ac fraudu- 
lenter extortis, favore libertatis publici commercii 
pnemittere pro indubitabili regula oportet, talium rerum 
aut mercium dominum rei vindicationis actione illarum 
restitutionem minime prsetendere posse, nisi prius per 
eum persolvatur pretium vel pecunia mutuata vel 
qnicquid aliud datum aut creditum restituatur illi, cui 
respective venditae, &c., dummodo hie de tempore ven- 
ditionis, vel in solutum dationis, vel hypothec® aut 
hujusmodi nullam habuerit scientiam, rem aut mercem 
in eum perventam ad alios proprietatis ac dominii titulo 
spectare. ”

In another case, where a trader at Ferrara, had con
signed a bale of silk for sale to a Florentine merchant, 
who pledged it for a loan of money, and afterwards sold 
the bale to a third person, under the burden of paying 
the loan, and the Florentine merchant failed, a question 
arose between the owner and the pledgee for the price 
in the hands of the purchaser. Casaregis adjudged the 
case for the pledgee, on the same grounds as in the 
above case. To the arguments of the owner Casaregis 
says, “ attamen respondebam, haec nullatenus procedere 
inter mercatores, quia de eorum universali stylo, aut con- 
suetudine, contrarium servatur; et sic cum jure com- 
muni iste praecipuus stylus seu mercatorum mos praeva- 
lere debeat, ideo cessant omnes juris regulae, quae desuper 
in contrarium allegantur vel allegari possunt.” And he 
proceeds to say that he was not only satisfied that this 
was the constant usage of merchants, from his own 
long continued practice in such cases, but from careful 
inquiries he had made, (a)

(.a) Casaregis, Disc. 187. 
p p 2
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In the inquiry instituted by the British Parliament, it 
was found to be a principle in the law of France, Portu
gal, Spain, Sardinia, Italy, Austria, the Hanse Towns, 
Prussia, Denmark, Sweden, and Russia, that possession 
constitutes title, and that persons making advances on 
such property, were not bound to inquire to whom it 
belonged, and were fully protected for the advances 
made, (a)

The law of Scotland on this subject, is thus stated by 
Mr. Bell : “ Where a factor, having made advances on 
goods sent to him for sale, transfers to another the right 
of pledge or lien which he himself holds, the transfer is 
effectual; that is, the creditor will be entitled to avail 
himself of the pledge to the extent of the balance due to 
the factor.” (b)

Although at first it was held, that a factor having 
goods in his possession could not pledge those goods, or 
receive advances on them, to the effect of constituting a 
lien available against the owner; (c) yet this soon yielded 
to views of commercial expediency; first in a foreign 
case, in deference to the laws of Holland; and after
wards it was held, that a person holding goods in Scot
land as factor for a trader abroad, could place those 
goods with another, as his factor or consignee, and take 
advances on the security of them, to the effect of con
ferring an unexceptionable lien for the advances 
available against the true proprietor of the goods. (d)

Where a factor, however, places goods in the hands

(а) Report Select Committee of the British House of Commons, on the
laws relating to merchants’ agents or factors, &c., p. 20. 1 Bell’s Com.
485 and 486, notes. '

(б) 1 Bell’s Com. 483. See the case of Me Combie v. Davies, 7 East, 
7, 8; and Man v. Shiffner, 2 East, 529.

(c) Mitchell v. Burnet and Mouat, 11 Dec. 1746, Kilk. 206, Diet. 4468. 
id) Colquhoun v. Findlay, Duff and Co., 15 Nov. 1816, Fac. Coll. Ede 

and Bond v. Findlay, Duff and Co., 15 May, 1818, Fac. Coll. Johnson and 
Mauley v. Findlay, Duff and Co., Feb. 13th, 1818. Johnston v. James, 
Scott and Sons, Nov. 14th, 1818, Fac. Coll.
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of another as factor, or for any other purpose, which, in 
the case of his own goods, would confer a lien for a 
general balance; the sub-factor, though ignorant of the 
true ownership of the goods, must, in so far as he has 
not made actual advances on the consignment, but 
claims only a general balance, take the goods under the 
qualification of the limited right which the factor 
himself had in them, (a)

Such also is the doctrine of the law of England. If 
however the pledge was of a mere current coin, or ne
gotiable securities which pass by delivery, a bona fide pur
chaser for a valuable consideration without notice would 
acquire a valid title. (b) But if he took them without 
sufficient caution, and under circumstances which should 
have led him to suspect the true state of the case, he 
will not be allowed to retain them, even though he has 
given the full value, (c)

The pledgee might pawn or sell the pledge for the 
interest which he had in it; that is, to the extent of the 
debt for which it was a security. (d)

It had, however, been frequently decided, (e) that by the
(cr) Black and Co. v. M‘Call and Co., June 22nd, 1820, 2 Shaw’s App. 

Cas. 188. 1 Bell’s Comm. p. 483, 4, 5.
(6) Anon. Lord Raym. 738. 1 Salk. 126. 3 Salk. 71. Miller v. Race,

Burr. 452. Lawson v. Weston, 4 Esp. 56. Grant v. Vaughan, Burr 1516. 
Peacock v. Rhodes, Dougl. 633. Snow v. Saddler, 3 Bing. 610.

(c) Strange v. Wigney, 6 Bing. 683. Solomons v. Bank of England, 
13 Fast, 135. Gill v. Cubitt, 3 Bar. and Cres. 466. Down v. Hailing, 
4 Bar. and Cres. 330. Snow v. Peacock, 3 Bingh. 406. Beckwith v. 
Corrall, 3 Bingh. 444. Easley v. Crockford, 10 Bingh. 245. Egan v. 
Threlfall, 5 D. and R. 326, n.

(d) Mores v. Conham, Owen, 123. Ratcliffe v. Davis, 1 Buis. R. 29. 
S. C. Yelv. R. 178. Cro. Jac. 244. Jackson, J., in Jarvis v. Rogers, 
15 Mass. R. 389,408. Mann v. Shiffner, 2 East, 523, 529. McCombie v. 
Davies, 7 East, 6 and 7. Story on Bailments, p. 215.

(e) Paterson v. Tash, 2 Str. 1178. Daubigny v. Duval, 5 T. R. 604. 
Martini v. Coles, 1 M. and S. 140. Shipley v. Kymer, 1 M. and S. 484. 
Boyson v. Coles, 6 M. and S. 14. Pickering v. Busk, 15 East, 44. Fea- 
therstonhaugh v. Johnston, 8 Taunt. 237. Guichard v. Morgan, 4 B. 
Moore, 36. Duclos v. Ryland, 5 B. Moore, 518, n. De Bouchout v. 
Goldsmid, 5 Ves. jun. 211. Peet v. Baxter, l Stark. N. P. C. 472. Stier 
neld v. Holden, 1 Ry. and M. 219. Williams v. Barton, 3 Bing. 139.
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law of England a factor had no right whatever to pledge, 
for his power was strictly a power to sell; and that the 
pawnee could not retain the property even to the extent 
of the debt due to the factor by the owner of the goods, 
although he might be wholly ignorant that the goods 
were with the pawner in the character of factor. The 
ground on which this rule rested was, that the factor’s 
lien was a mere personal privilege, which could not be 
transferred. The owner was, therefore, entitled to 
maintain his action for the recovery of them, without 
tendering to the pledgee the amount due to the 
factor, (a)

This state of the law has been altered by the legisla
ture. (b) By the first section of the 6 Geo. 4, c. 94, the 
person in whose name goods are shipped, is to be deemed 
the true owner thereof, so far as to entitle the consignee 
to a lien thereon in respect of any money or negotiable 
security advanced by him to such person to his use, 
if he has not notice by the bill of lading or otherwise, at 
or before the advancement or receipt, that such person 
is not the actual and bona fide owner of the goods ; and 
such person shall be taken for the purposes of the act to 
have been intrusted with the goods for the purpose of 
consignment or of sale, unless the contrary shall be made 
to appear, (c).

.“Although there may be no evidence of direct com
munication, yet if the circumstances are such that a 
reasonable man and a man of business applying his 
understanding to them would know that the goods did 
not belong to the broker who pledged them, the pledgee 
is not entitled to retain them.” (d)

A person intrusted with, and in possession of a bill

*,d) JVPCombie v. Davies, 6 East, 538. Newsom v. Thornton, ib. 17- 
Daubigny v. Duval, 5 T. R. 604.

(b) 4 Geo. 4, c. 83. 6 Geo. 4, c. 94.
(c) See Paley, Pr. and A. p. 222, (3rd ed.) Abb. Shipp. 381, 2, (5th ed.l
(d) Evans v. Trueman, 1 M. and Rob. 10, reported in Paley, Pr. and A. 

229, Tenterden, C. J.



of lading, or other document (of the species enumerated 
in the act), is to be deemed the true owner of the goods 
described therein, so far as to give validity to any 
contract made by him for the sale or disposition of the 
goods, or the deposit or pledge thereof, as a security for 
any money or negotiable instrument, if the buyer, trans
feree, or pledgee, has not notice by the document or 
otherwise, that such person is not the actual and bond 
fide owner of the goods.

The negotiable instruments mentioned as a security, 
include only such as pass by indorsement and delivery, 
and not East India warrants or other documents of that 
nature.(a)

Any person taking goods in deposit or pledge from 
the party in possession, without notice that he is not the 
owner thereof, for a pre-existing debt, acquires such 
right, title, or interest, and no further or other, as’was 
possessed or might have been enforced by the party 
making the deposit or pledge. The disponee or 
pledgee, therefore, acquires no further right than the 
party possessed who made the deposit or pledge; and 
the owner is enabled to sue for the goods on tendering „ 
to the pledgee the amount only that was due to the 
factor. (b)

Any person may accept any goods, or any such docu
ment as aforesaid, on deposit or pledge from any factor 
or agent, notwithstanding he has notice that the party 
is a factor or agent; but in such case he acquires such 
right, title, or interest, and no further or other, as 
was possessed by the factor or agent at the time of the 
deposit or pledge, (c)

To bring the case within the meaning of this section, 
the transaction must be a bond fide deposit or pledge ; a

(a) § 2. Taylor v. Trueman, 1 M. and Malk. 453. S. C. Lloyd v. 
Welsby, Merc. Ca. 184. Taylor v. Kymer, 3 Bar and Ad. 320.

(b) 3 Bar. and Ad. 337.
(c) Sec. 5.
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sale made by an agent fraudulently, as against his prin
cipal, transfers no right to the purchaser, (a) The 
pledgee acquires a right and interest in every respect 
similar to that possessed by the agent at the time of 
the deposit, whether such right was absolute or contin
gent. Thus, where at the time of the pledge, the 
broker’s claim was founded on a right to indemnity 
against liabilities which he was under from giving his 
acceptance to bills drawn by the principal, it was held, 
that, as the broker’s right would have become absolute 
in the event of the acceptances not having been taken 
up when due, so the pledgee’s right would have become 
absolute on the same event. (6) But as the broker s 
claim would have been discharged on the principal’s re
leasing him from his liabilities, so the pledgee’s right, 
being dependent on the same condition, was likewise dis
charged. (c) The factor’s lien is transferable to the 
pawnee under the statute, only when the general ba
lance of account is in his favour. If therefore there are 
distinct accounts between the principal and factor, and 
a balance is due to the latter on that particular account 
to which the goods pledged belonged, but the general 
balance is in favour of the principal, the accounts cannot 
be separated, the factor has no lien, and the principal 
may recover against the pawnee. (d)

The act (e) does not prevent the true owner of the 
goods from recovering the price from the buyer, subject 
to any right of set-off on the part of the buyer against 
the factor or agent, nor from recovering the goods depo
sited or pledged, upon repayment of the money, or re
storation of the negotiable instrument, advanced on the

(a) Thompson v. Farmer, 1 M. and Malk. 48.
(ib) Best, C. J., in Blandy v. Allan, Dan. and Lloyd’s Merc. Ca. 22.
(c) Fletcher v. Heath, 7 B. and C. 517. Dan. and Lloyd, 42, n.
(d) Robertson v. Kensington, 5 Man. and Ry. 381, S. C. Lloyd v. Welsby, 

Merc. Cas. 187
/e) 6 Geo. 4, c. 94, § 6.



security thereof to the factor or agent, and upon pay
ment of such further money or restoration of such ne
gotiable instrument (if any) as may have been advanced 
by the factor or agent to the owner, or on payment of 
money equal to the amount of such instrument; nor from 
recovering from any person any balance remaining in his 
hands as the produce of the sale of the goods after de
ducting the money or negotiable instrument advanced 
on the security thereof, (a)

In America, the doctrine that a factor cannot pledge 
the goods of his principal, has been frequently recog
nized. (b) But it does not appear, as yet, to have been 
carried to the extent of deeming the pledge altogether 
a tortious proceeding, so that the title is not good in the 
pledgee even to the extent of the lien of the factor, and 
the principal may maintain an action against the pled
gee without discharging the lien, or at least without 
giving the pledgee a right to recoup the amount of the 
lien in the damages, (c) In the case of a strict pledge, 
a transfer of it by the pledgee to his own creditor, en
titles the latter to hold the pledge until the debt of the 
original owner is discharged. (d)

The right of the pledgee to retain the subject pledged 
until he is paid not merely the debt for which the pledge 
was given, but some other debt previously contracted, 
has already been considered. In the absence of any 
consent for that purpose, it,seems difficult to sustain such 
a right. The New York Statute, passed April 16, 1830, 
resembles in its provisions the 6 Geo. 4, c. 94.

(a) 6 Geo. 4, c. 94, § 6.
(b) Kinder v. Shaw, 2 Mass. Rep. 398. Odiorne v. Maxey, 13 ib. 172. 

2 Kent’s Comm. 628. Jarvis v. Rogers, 15 Mass. Rep. 389. Urquhart v. 
MTver, 4 Johns. R. 103. Van Amringev. Peabody, 1 Mason’s Rep. 440. 
Story on Bailments, 217-

(c) 2 Kent’s Com. ib. Story on Bailments, ib.
(d) Jarvis v. Rogers, 15 Mass. Rep. 389. Story on Bail. 217? 218.
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Pothier considers that he might retain it where the 
claim is liquidated, (a)

The Code Civil, where there is owing by the same 
debtor to the same creditor, another debt contracted 
subsequently to the placing in pledge, and which is de- 
mandable before payment of the first debt, allows the 
creditor to retain the pledge until he entirely pays both 
the one and the other debt, even although there has 
not been any stipulation to affect the pledge with pay
ment of the second debt. (b)

By the law of Scotland, if there is no specific appro
priation of the pledge to a particular debt, and the pre
cise limits of the security are not clearly established, the 
pledge will be considered a security for all debts, (c)

In England, if the pawner or his personal representa
tive, would redeem the pledge, he must pay any subse
quent debt, as well as that for which the pledge was 
granted, (d)

As the bailment is for the mutual benefit and interest 
of both parties, the law requires that the pawnee should 
use ordinary diligence in the care of the pawn ; and con
sequently he is liable for ordinary neglect in keeping 
the pawn, (e) “ Ea igitur, quae diligens paterfamilias
in suis rebus praestare solet, a creditore exiguntur.” (f") 
‘ ‘ Quia pignus utriusque gratia datur, et debitoris quo 
magis pecunia ei credatur et creditoris, quo magis ei in 
tuto sit creditum; placuit sufficere, si ad earn rem custo- 
diendam exactam diligentiam- adhibeat, quam si praes- 
titerit, et aliquo fortuito casu rem amiserit, securum 
esse, nec impediri creditum petere.” (g)

(a) Pothier, ib. Nantiss. n. 47- (b) Art. 2082.
(c) 1 Bell’s Comm. 684. 2 ib. 22.
(d) Demandray v. Metcalf, Free. Cha. 420. 2 Vern. 691, 698. Vanderzee

v. Willis, 3 Bro. C. Rep. 21. Green v. Farmer, 4 Burr, 2214. 6 T. R. 258.
7 East, 224.

(e) Jones’s Bail. 75. 2 Kent’s Com. 577, et seq. Story on Bailm. 222.
(/) Dig. lib. 13, tit. 7, 1. 14. (g) Inst. lib. 3, tit. 15, § 4.



The same rule of ordinary diligence is adopted in the 
laws of Holland, Spain, France, and Scotland, (a)

The rule laid down by Bracton, and maintained by 
Lord Holt, (b) is in conformity with it.

Goods pawned are not liable to be taken in execution 
in an action against the pawner by a private person; at 
least, not until the bailment is terminated by payment, 
or other extinguishment of the pawnee’s title, (c)

If the pawn has a defect unknown to the pawnee, 
which destroys its value, the civil law gives him a right 
of action for another pawn in its stead. (d)

In Massachusetts, if a pawnee causes the goods pawned 
to be attached in a personal suit against the pawner for 
his debt, by such an attachment his lien or right to the 
pledge is extinguished. (e) It has been further decided 
that the pledgee has no right in any such suit to attach 
any other property of the pawner without first returning 
the pawn to him. (f) It is to be observed that the com
mon process by which personal suits are instituted in 
Massachusetts, is a writ of attachment, which authorizes 
an attachment of the property, or if that cannot be found, 
of the person of the debtor, to answer the exigency of 
the writ. In order to make the process effectual, it is 
indispensable that there should be either an attachment 
of property (nominally at least) or an arrest. The effect 
of these decisions, therefore, is, that the writ of attach
ment, in all cases of pledge, is but a writ of capias in 
favour of the creditor; and that, however inadequate the

(a) Ayliffe’s Pand. b. 4, tit. 1, p. 531. Jones’s Bail. 29,30, 31. Pothier, 
Nantiss. n. 32, 33, 34. Pothier, Oblig. n. 142. Domat, b. 3, tit. 1, § 4, n. 1. 
Ersk. b. 3, tit. 1, § 33. 1 Bell’s Com. 453. L. 20, 35, tit. 13, part. 5.

(ib) Bract. 99, b. 2. Coggs v. Bernard, Ld. Raym. 909, 916. Jones’s 
Bail. 15, 21, 23, 75.

(c) Coggs v. Bernard, ib. Badlam v. Tucker, 1 Pick. Rep. 389. Bigelow
v. Wilson, 1 ib. 485. Marsh v. Lawrence, 4 Cowen’s Rep. 461. 1 Dane’s
Abr. c. 17, art. 4, § 3.

(d) Pothier, tit. Nantissement, n. 57. Story on Bail. 238, 239.
(e) Swett v. Brown, 5 Pick. Rep. 178.
(/) Cleverly v. Brackett, 8 Mass. Rep. 150. Story, ib. 245.
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pledge may be as a security, he must abandon it before 
he can secure himself by any attachment of the property 
of his debtor, (a)

The pawnee is relieved from the obligation to restore 
the pledge and its increments, if any, after the debt or 
other duty has been discharged, (b) when the pledge is 
lost by casualty or other unavoidable accident, or if it 
perish through its own intrinsic defects, without the 
default of the pawnee, (c) or is lost by robbery, or by 
superior force, or even by theft, if the pawmee has 
exercised reasonable diligence. (d)

The onus of proving those circumstances, by which 
his obligation is discharged, rests on him: “ Sed si
culpae reus deprehenditur, vel non probat manifestis ra- 
tionibus se perdidisse, quanti debitoris interest condem- 
nari debet.” (e)

The pawnee makes himself responsible for all losses 
and accidents, whenever he has done any act inconsistent 
with his duty, or has refused to perform his duty. If, 
therefore, the pawner makes a tender of the amount of 
the debt for which the pawn is given, and the pawnee re
fuses to receive it, or to redeliver the pledge, the special 
property which he has in the pledge is determined, and 
he is henceforth treated as a wrong doer, and the pawn 
is at his sole risk, (f)

(a) Story on Bailm. 245, 246.
(b) Isaack v. Clark, 2 Bulst. R. 306.
(c) Coggs v. Bernard, 2 Ld. Raym. 909.
(d) Pothier, tit. Nantissement, n. 29, 30. Doraat, b. 3, tit. 1, § 4, n. 2,6,7. 

Cod. lib. 8, tit. 14,1. 19; lib. 4,'tit. 24,1. 5, 9. Ayliffe’s Pand. b. 4, tit. 18, 
p. 541.

(e) Cod. lib. 4, tit. 24,1. 5. Pothier, tit. Nantissement, n. 31. 2 Salk.
655. 7 Cowen’s Rep. 500, n. (a). 1 T. R. 33. Isaack v. Clark, 2 Bulst.
306. Cooper v. Barton, 3 Camp. 5. Harris v. Packwood, 3 Taunt. 264. 
Marsh v. Horne, 5 Bar. and Cres. 322. Platt v. Hibbard, 7 Cowen, 479. 
Tompkins v. Saltmarsh, 14 Serg. and Rawl. 275. Story on Bail. 339.

(/) Coggs v. Bernard, 2 Ld. Raym. 909, 916, 917. Anon. 2 Salk. 522. 
Jones’s Bail. 79, 80. Bac. Abr. Bail. B. Ld. Trover, C. Ratcliffe v. Davis, 
Yelv. 178. Parks v. Hall, 2 Pick. 206. Pothier, ib. n. 33, 51.



There existed under the civil law, and the jurispru
dence founded on it, no distinction between the mort
gagee of immoveable and the pledgee of moveable 
property as to their liability to account to the debtor for 
all the profits they had derived from the pledge, after 
deducting the necessary expences and charges which 
they had incurred in the custody and preservation of the 
subject. (a)

The observations which have been made on the effect 
of length of time on the right of redemption in the 
mortgage of immoveable, are also applicable to the pledge 
of moveable property under the civil law and the sys
tems of jurisprudence founded on it. (b)

It has been held in England, that although a right of 
redemption remains to the pawner during the period of 
his life, if no time be stipulated for payment of the 
money, yet that right is personal to the pawner, and 
cannot be exercised by his executor. (c) It may, how
ever, be exercised after the death of the pawnee. (d)

But the personal representation of. the pawner has, in 
other cases, been permitted to redeem, (e)

III. The general principles on which the tacit hypo
thec of the civil law on immoveable property was 
founded, and the rules by which it was governed, have 
been already stated. They apply to the taciturn pignus 
of moveable property.

It has been defined to be “ quod citra conventionem

{a) Domat, b. 3, tit. I, § 4, n. 45. Pothier, tit. Nantiss. n. 35, 36, 37, 
40, 41. Ayliffe’s Pand. b. 4, tit. 18, p. 533. Story on Bailments, 243.

(b) Pothier, Nantiss. n. 53. Cod. lib. 4, tit. 24, 1. 10, 12; lib. 7, tit. 39, 
1. 4, 9. Ayliffe’s Pand. b. 4, tit. 18, p. 531. Domat, b. 3, tit. 1, § 4, n. 7. 
Ib. tit. 7, § 5, n. 11, 12. Ib. § 4, n. 14. Dig. lib. 44, tit. 3,1. 12 ; lib. 41, 
tit. 3, 1. 13. Story on Bailm. 235.

(c) Radcliffe v. Davis, Yelv. 178. S. C. Cro. Jac. 244. Bulst. 29. Kemp 
v. Westbrook, 1 Yes. 278.

(d) 3 Salk. 267.
(<0 Demandray v. Metcalf, Prec. Cha. 420, 422; Vern. 691, 698. Van- 

derzee v. Willis, 3 Bro. C. 21. 2 Cain’s Rep. 200.
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ex praesumpta voluntate contrahentium vel legis dispo- 
sitione constituitur.” (a)

A tacit mortgage is that which exists without any 
agreement, from the presumed will of the parties, or 
from the disposition or operation of law.

It was either general or special. One of the princi
pal general tacit hypothecs of the civil law, which rested 
on the presumed will of the parties, was that of the 
landlord for his rent upon the illata et invecta by the 
tenant into urban tenements, and on the fruits of a rural 
tenement, whether they were still on the trees, or had 
been gathered and deposited in a granary: “ Eo jure 
utimur, ut quae in praedia urbana inducta et illata sunt, 
pignori esse credantur, quasi id tacite convenerit: in 
rusticis praediis contra observatur.” (b) “ In praediis 
rusticis fructus, qui ibi nascuntur, tacite intelliguntur 
pignori esse domino fundi locati, etiam si nominatim 
id non convenerit.” (c)

3 The illata and invecta into a rural tenement were not 
subject to the lien, because it was considered that the 
lien on the fruit or crops afforded the landlord an ade
quate indemnity for his rent. But the landlord of an 
urban tenement would have no security for his rent, if he 
had not the lien upon the illata et invecta. (d)

But as there were some rural tenements which yielded 
no fruits, the landlord was entitled to the lien on the 
illata and invecta, and in the latter case there was little 
distinction, whether the tenement was urban or rural.

The lien exists in respect of this property being brought 
into the tenement, and until it is there no lien exists. If 
the tenant had merely agreed that it should be brought 
there, but before it was brought, he had specially mort-

(a) Perez, ad Cod. lib. 8, tit. 15, n. 1.
(5) Dig. lib. 20, tit. 2,1. 4. (c) lb. 1. 7.
0d) Dig. lib. 20, tit. 2,1. 4. Cod. lib. 8, tit. 15, 1. 5, and lib. 4, tit. 65, 

1. 4. Perez, ad Cod. lib. 8, tit. 15, n. 2. Voet, lib. 20, tit. 2. n. 2. Matth. 
de Auct. lib. I, c. 19, n. 54.



gaged it to another, the latter will have a preferable 
right to the landlord, (a) The property must be 
brought there with the intention that it should remain 
there during the tenancy. Things lent to him for a 
short time, or deposited with him, or pledged, and 
things which are intrusted with the tenant in the course 
of his trade, are not subject to the lien. (b) “ Videndum
est, ne non omnia illata, vel inducta: sed ea sola, quae, 
ut ibi sint, illata fuerint, pignori sint.” (c)

The law of Holland did not adopt the distinction be
tween urban and rural tenements. The landlord’s lien 
extended ad res illatas et invectas into rural as well as 
urban tenements. (d)

This distinction was rejected by the coutume and ge
neral law of France, (e) and by the Code Civil.(_/)

In Scotland it is doubted whether it extends to a 
tenant’s furniture in a rural tenement. (g)

The res Matce et invectce subject to this hypothec may 
be household furniture strictly so called, gold and silver 
ornaments, armour, jewels, clothes, merchandise, specie, 
money, stock in trade, beasts of the plough, and what
ever has been brought in by the tenant. And there is no 
exception on account of the minority of the tenant. (A) 
The books of a student were subject to the hypothec. (i) 

But the moveables on which this hypothec attached
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(a) Perez, ad Cod. lib. 8, tit. 15, n. 4.
(b) Matth. de Auct. lib. 1, c. 19, n. 55, 56. Voet, ib. supr.
(c) Dig. lib. 20, tit. 2,1. 7, § 1.
(d) Grotius, Manud. ad Jurisp. HoU. lib. 2, c. 48, n. 19, 21. Matth. de 

Auct. lib. 1, c. 19, n. 41, 53. Groeneweg. ad 1. 5, Cod. lib. 4, tit. 65. Ib. 
adl. 9, Dig. lib. 20, tit. 2. Matth. Parsem. Belg. Par. 7, n. 13. P. Voet, 
ad § 7. Inst. lib. 4, tit. 6, n. ult. et Tract, de Mobil, et Immobil. c. 19, 
n. 8, 3.

(e) Coutume of Paris, art. 171. Poth. du Cont. de Louage, n. 226, 228.
(/) Art. 2102. (g) Alison, July, 1748, Diet. 6246.
(h) Voet, lib. 20, tit. 2, n. 4. Christ, ad Leg. Mechl. tit. 8, art. 14. 

Matth. de Auct. lib. 1, c. 19, n. 48. Montan. deTut. c. 33, n. 438.
® Ib.
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must have been the property of the tenant; or if the 
property of another, they must have been brought on 
the tenement with his consent, for the purpose of con
tinually remaining there.

It did not, therefore, attach on goods lent to the 
tenant for a short time, or for a particular purpose, or 
deposited with, or pledged to him, nor on articles which 
were left with him to be manufactured in the course of 
his trade, (a)

Under the coutume of Paris, the hypothec extended 
to all moveables: “ qui servent a l’exploitation des me- 
tairies et des maisons,” and to those moveables of third 
persons which, with their consent, contribute to furnish 
the house. (b)

The Code Civil gives this hypothec to the landlord 
on the produce of the harvest of the year, the price of 
the whole furniture of the hired house, or farm, and on 
every thing employed in the husbandry of the farm ; 
that is to say, for all that has accrued, and for the whole 
that may accrue, if the leases are by authentic act, or if 
being sous seign privde they have a certain date. In 
these two latter cases, the other creditors have the right of 
reletting the house or the farm for the remainder of the 
lease, and of making their advantage of such lettings 
or farms, at the charge of paying to the owner the whole 
which becomes further due to him. If the leases are 
not per acte authentique, or if being sous seign privde, they 
have not a date certain, they have the right of reletting for 
a year beginning from the expiration of the current year.

This privilege is allowed in respect of the tenant’s obli-

(а) Donellus, de Pign. c. 4. Voet, lib. 20, tit. 2, n. 5. Menoch. de 
Arbit. Judic. lib. 2, c. 441, n. 3, 4, 5. Matth. de Afflict, decis. 184. Christ, 
ad Leg. Mechl. tit. 8, art. 14, n. 8. Respons. Jurisc. Holl. par. 5, cons. 
52, 53. Mantica, de Tacitis et Ambig. Convent, lib. 11, tit. 13, n. 38. 
Matth. de Auct. lib.l, c. 19, n. 55, 56. Menoch. de Adipisc. Poss. Remed. 3, 
n. 125, et seq. Zoes. ad Pand. lib. 20, tit. 2, n. 4.

(б) Pothier, Tr. du Cont. de Louage, n. 241. 1 Dupiess 619.



gation to repair, and of the performance of the covenants 
of the lease.

The owner is to be paid in preference the sums due 
for seeds or for the expenses of the harvest of the year, 
out of the price of the harvest, and those due for uten
sils, out of the price of such utensils, (a)

In Scotland, the hypothec, when the tenement is an 
arable farm, extends over the produce of the land, and the 
cattle and sheep fed on it; (b) and over the stocking 
and horses used in husbandry, (c) And if the tenement 
be grass farms, over the grassmail, if the fields are let 
out in pasture ; but not over the cattle of others taken 
into pasture. (d)

The hypothec over the crop entitles the landlord to 
retain the entire crop at the tenant’s risk, if the rent is 
not yet due, or at least to the full amount of the rent: 
and it covers the rent of the year of which that crop is 
the produce, remaining effectual while the crop is in 
the tenant’s possession, (e) The crop cannot be seques
trated for the rent of a former year; and if such se
questration be taken, the landlord will be liable in 
damages (f)

The hypothec over the cattle and stocking is effectual 
for each year's rent successively as it falls due ; the hy
pothec expiring as to each year’s rent, if there be no 
sequestration, within three months after the last term’s 
payment of the rent. (g) .

(a) Code Civil, art. 2102.
(b) Stair, b. 1, tit. 13, § 15, and b. 4, tit. 25. Ersk. b. 2, tit. 6, § 56, 61. 

2 Bell’s Com. 29. M‘Dowal, Feb. 15th, 1731, Diet. 6215. Crichton, 
Dec. 11th, 1672, Diet. 6203.

(c) Hepburn, Jan. 1726, Diet. 6205. Alison, July, 1748, Diet. 6246.
(e?) 2 Bell’s Comm. ib. Ersk. b. 2, tit. 6, § 63. Brown, Nov. and Dec. 

1724, Diet. 6204. Ross M‘Kye, Dec. 4th, 1786, Diet. 6214.
(e) Correct 2 Ersk. 6, § 58, by 2 Ersk. Pr. 6, § 26. 2 Bell’s Com. 33,

notes. Pringle, June 30th, 1736, Diet. 6236. Hay, July 25th, 1623, Diet. 
6188. Crawfurd, 1737, Diet. 6193. Taylor, Jan. 11th, 1740, Diet. 6197- 
Brims, May 31st, 1815, F. C. • „

(/) Horn, Feb. 5th, 1830, 8 S. and D. 454.
(g) Hepburn. Jan. 1726, Diet. 6205.
VOL. III. Q Q
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The landlord is entitled to retain the crop on the 
farm ; to stop poinding; and, any time within three 
months, to recover and bring back, under the operation 
of his hypothec, and subject to sequestration, the crop, 
for the rent of the year of which it is the produce; and 
the stocking for the rent of the current year.

Invecta et illata comprehend household furniture, 
plate, paintings, books, and all moveables belonging to 
the tenant and his family, (a) It seems not to com
prehend cash, bonds, bills, or other documents of debt, 
nor wearing apparel, (b) Shop goods, raw materials of 
manufacture, implements of trade, &c., are subject to 
the hypothec; but the goods are vendible till seques
trated. (c) Goods of third parties in a warehouse, or 
cellar, or inn, are not subject to hypothec; whether 
they be there on pledge, or deposit, for manufacture, 
for sale, or in transitu. (d) But if the tenant has the 
furniture on hire from a broker, the articles are liable 
to the hypothec of his landlord. (e) If, however, the 
furniture is deposited in the house, it is not so liable, (f) 
Where it is with the tenant on gratuitous loan, it seems 
now to be held that this case is to be classed with hired 
furniture. (g) *

The hypothec exists for each year’s rent successively. 
The space of three months after the term, which is al
lowed in following the hypothec on cattle in agricul
tural farms, is given to make it effectual in urban tene-

(а) Ersk. b. 2, tit. 6, § 64. 2 Bell’s Com. 31. Bell on Leases, 387, note. 
Tait’s Justice of Peace, 174. Countess of Callander, June 12th, 1703, Diet. 
6244. Christie, Dec. 14th, 1814, F. C.

(б) Countess of Callander, ib. 2 Bell’s Com. 30.
(e; Ersk. b. 2, tit. 6, § 64.
(d) Cowan, Jan. 31st, 1804. 2 Bell’s Com. 30, note 6, and 31, note 2.
(e) Wauchope, Nov. 30th, 1805. Stewart, May 31st, 1814, F. C. Penson 

and Robertson, June 6th, 1820, F. C.
(/) Cowan’s Case, sup*a. Ersk. b. 2, tit. 6, § 64.
(g) Wilson, Dec. 17th, 1813, F. C. See Fountainhall’s Note, 2 Brown’s 

Sup. 670.



ments. (a) Although it does not prevent the tenant 
from selling his goods in his shop or warehouse, yet a 
purchaser, although he has paid the price, if they have 
not been delivered to him, will not prevail against the 
landlord.(b)

In England and the United States, generally, all 
moveable goods and chattels of the lessee may be dis
trained for rent due, if they are found upon the land 
demised, (c) even although they are the goods of a 
stranger. So the cattle which are put, or escape into 
the land out of which the rent issues, by breaking 
through or getting over the fences, (d) or passing a gap, 
if the stranger was bound to repair, (e) although they 
were never levant and couchant upon the land,(jf) are sub
ject to be distrained. It is otherwise, if the escape was 
for want of sufficient fences of the same land, which the 
lessor or his tenant ought to have made, (g) although 
they have been levant and couchant, (h) unless notice 
has been given, (i)

The goods of a bankrupt, before removal, even after 
assignment, and while in the possession of the assignees, 
and even after sale, if still on the premises, may he dis
trained for the rent, (j)

But not where the landlord proved under the com
mission, and swore he had no other securities, (k)

Beasts of the plough, if there be no other distress. (Z) 
Instruments of trade, if not in actual use at the time of 
the distress, (m) if there be no other sufficient distress on 
the premises, (n)

Sheaves or shocks of corn, in the straw or loose, hay
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(a) Dick, Dec. 7th, 1630, Diet. 6243.
(b) Kinneil, Nov. 18th, 1790, Diet. 4973. Bell’s Princip. § 1277-
(c) Com. Dig. Distr. b. 1. (d) Ib.
(e) Kemp v. Crewes, 2 Lutw. 1573. (/) Ib.
{g) Ib. Poole v. Longvill, 3 Salk. 166. (h) Ib.
(i) Ib. (/) Ex parte Grove, 1 Atk. 104. (k) Ib.
(l) Com. Dig. Distr. c. (m) Simpson v. Hartopp, Willes, 512.
(») Gorton v. Falkner, 4 T. R. 565.

Q Q 2
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in a barn, granary, or upon a hovel, stack or rick, may 
be seized on any part of the land charged with rent, and 
locked up and detained in the place where found till 
replevied or sold, (a)

A landlord may seize as a distress for arrears of rent 
all sorts of corn and grass, hops, roots, fruits, pulse, or 
other product whatever, growing upon any part of the 
estate demised. (b)

There are several sorts of things not distrainable at 
common law : 1st, Things annexed to the freehold, such, 
for instance, as furnaces, millstones, and chimney-pieces. 
2nd, Things delivered to a person exercising a public 
trade, to be worked up or managed in the way of his 
trade, as a horse at a smith’s shop; materials sent to a 
weaver ; a horse brought to an inn, though with respect 
to a carriage at a livery stable, it has since been deter
mined (c) that it was not privileged from distress for 
rent by the lessor of the stable. 3rd, Cocks or sheaves 
of corn. 4th, Beasts of the plough, and instruments of 
husbandry. 5th, Instruments of a man’s trade. These 
two last sorts were only exempted from distress sub modo, 
that is, upon the supposition that there was other suffi
cient distress. The stocking frame is privileged from 
distress while the party was actually using it, even though 
there was no other distress on the premises. If it had 
not been in actual use, it might have been distrained, (d)

If the landlord give the sheriff notice, goods taken in 
execution upon any premises demised, cannot be re
moved until the landlord has been paid his whole rent, 
if less than a year’s rent be due, and if more, the amount 
of one year, (e)

(a) 2 Wm. and M. c. 5.
(b) 11 Geo. 2, c. 19, § 8. Bingham’s Landlord and Ten. p. 15, 16, 17-
(c) Francis v. Wyatt, 3 Burr. Rep. 1498. Bingham, ib. 19- 
(il) Storey v. Robinson, 6 T. R. 138.
,(e) Halford v. Alger, l Taunt. 218. Smith v. Russell, 3 Taunt. Rep. 400. 

8 Anne, c. 14, f 1. Vin. Abr. Distr. c. 3.



The distress could only be made on the land out of 
which the rent issues.

Thus, it was decided that a barge attached to a wharf 
by a rope could not be distrained for rent by the 
lessor of the wharf, though the land on which the wharf 
stood was demised, and the use of the land in the river 
Thames opposite the wharf, between high and low water 
mark, was demised as appurtenant to the wharf, but not 
the land itself over which the barge floated when it was 
distrained, (a)

In Virginia, by a statute passed in 1818, the property 
of strangers found upon the premises, is exempted from 
distress, (b)

In New Jersey, by statute, the goods on the premises 
not belonging to the tenant, are exempted from distress 
for rent due from the tenant, (c)

A horse at a public inn, or sent to a livery stable to 
be taken care of, or corn at a mill, or cloth at a tailor’s 
shop, or a grazier’s cattle put upon the land for a night 
on the way to market, or goods deposited in a ware
house for sale, or on storage in the way of trade, or goods 
of a principal in the hands of a factor, are not distrain- 
able for rent, either by the laws of England or of the 
United States. (d)

In Louisiana, the landlord has a privilege, by way of 
pledge, on the tools of a tradesman found on the pre
mises, for the payment of the rent, (e)

In Massachusetts, under its law of attachment upon
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(a) Buzzard v. Capel, 8 Bar. and Cres. 141. 6 Bingh. 150, S. C. on error.
(b) 4 Rand. 334.
(c) N. J. Rev. Laws, 201, § 8.
(d) 2 Saund. Rep. 289, a. n. 7. Gisbourn v. Hurst, 1 Salk. 249. 3 Bl.

Com. 8. Gilman v. Elton, 3 Brod. and Bing. 75. Co. Litt. 47, a. Thomp
son v. Mashiter, 1 Bing. 283. Matthias v. Mesnard, 2 Car. and Payne, 
353. Brown v. Sims, 17 Serg. and Rawl. 138. Youngblood v. Lowry, 2 
M'Cord’s Rep. 39.

(e) Parker v. Starkweather, 7 Martin, N. S. 337.
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mesne process, which is analogous to the common law 
doctrine of distress for rent, it has been held that a stage 
coach at a tavern, in preparation, and nearly ready to 
depart, might be attached, and the court inclined to think 
that stage coaches, steam boats, and vessels in actual use, 
might be attached, though the decision did not go to that 
broad extent, (a)

The New York Revised Statutes specially exempt 
spinning wheels, weaving looms, and stoves kept for use 
in a dwelling house, and sheep, to the number of ten, and 
one cow, two swine, and the pork of the same, and a few 
necessary articles of furniture, as well as wearing apparel 
and bedding, and owned by a householder, and the ne
cessary tools of a mechanic, to the value of twenty-five 
dollars, from distress for rent, as well as from execution. 
But things annexed to the freehold for the purpose of 
trade or manufacture, and not fixed into the wall of any 
building so as to be essential to its support, and grain, 
grass, and roots, whether growing or gathered and re
maining on the land, may be distrained. (b)

On the other hand, personal property deposited with, 
or hired, or lent to the tenant with the consent of the 
landlord, cannot be distrained, nor can the property of 
others which accidentally strays on the premises, or is 
deposited with a tavern keeper or keeper of a warehouse 
in the usual course of their business, or deposited with 
any person for the purpose of being repaired or manu
factured. (c)

If the tenant carry away his goods before or after the 
rent becomes due, leaving the rent unpaid, the goods of 
such tenant are not only liable to be seized wherever 
found at any time within thirty days after the rent be
comes due, though the removal may have been more

(а) Potter v. Hall, 3 Pick. Rep. 368.
(б) N. Y. Rev. Stat. vol. 2. 501, 502. § 10, 14. Ib. p. 367. § 22.
(c) Ib. vol. 2, 502, § 10, 14. 3 Kent’s Comm. 479.



than thirty days preceding, but the tenant forfeits 
double the value of the goods, (a)

The statute of New York goes further than the Eng
lish statute 11 Geo. 2, or the statute of Pennsylvania of 
1772, for by them the goods must have been removed 
after the rent was due, to authorize the landlord to dis
train them. (5)

No goods of a tenant, or of any other person, being on 
the premises, and liable to distress, can be taken on exe
cution at the instance of a creditor until the arrears of 
rent due at the time, and not exceeding one year, have 
been previously deducted, (c) The sheriff must have 
notice of the landlord’s claim, otherwise he is not bound 
to know who the landlord is, or what rent is in arrear. 
The one year’s rent to the landlord, in case of execution 
against the personal property of the tenant, is not to ex
ceed the last year’s rent. And by the Revised Statutes 
of New York, if the tenant denies that rent is due as 
claimed, he may tender a bond with sureties to the of
ficer to pay all rent due, not exceeding one year’s rent. 
The bond is to be executed to the landlord, and delivered 
to him and for his use by the officer, and it is to be re
ceived as a substitute for his lien on the execution, (d)

If the tenant sub-lets his house, the illata et invecta of 
the sub-tenant are liable to the extent of the rent due by 
him to his immediate landlord, (e)

This rule is adopted by the laws of Holland, Spain, 
France, and Scotland.

It was doubted whether the landlord’s hypothec on the 
fruits of a rural tenement existed for the rent reserved to
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(a) N. Y. Rev. Stat. vol. 2, 502, § 15; 503, § 17- Reynolds v. Shuter, 
5 Cowen’s Rep. 323.

(b) Grace v. Shively, 12 Serg. and Rawle. 217.
(c) N. Y. Rev. Stat. vol. 1, 746, § 12,13, 17. Russell v. Doty, 4 Cowen’s 

Rep. 576. Alexander v. Mahon, 11 Johns. Rep. 185.
(d) N. Y Rev. Stat. vol. 1, 746, § 12, 17. Ib. vol. 2, 745, $ 11. Ib. § 10. 

Nichols v. Williams, 8 Cowen’s Rep. 1. 3 Kent’s Comm. 476, 482.
(e) Dig. lib. 13, tit. 7,1. 11, § 5. Matth. de Auct. lib. 1, c. 19. n. 54.
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him, or only for a less rent, at which his tenant might 
have sub-let it.

It seems, however, that the landlord’s lien existed for 
the rent originally reserved to him. (a)

By the civil law, the landlord’s hypothec followed the 
res illatas and invectas in whatever hands they were 
found, and might be recovered by the landlord. (b)

By the law of Holland, the landlord, in order to se
cure his lien and privilege, must, under judicial autho
rity, seize and detain the property whilst it is on the 
tenement, or in the act of removal from thence. If he 
omit this proceeding he has lost his remedy against the 
property, (c)

Under the coutume of Paris, if the goods were taken 
in execution, and even removed from the tenement, the 
landlord might follow them. Even if they were remo
ved by the tenant without the landlord’s consent, the 
latter might, if he allowed no interval of time to elapse, 
claim them from the person to whom they had been 
transferred. (d)

By the Code Civil, the owner may seize the moveables 
which furnish his house or his farm, when they have 
been removed without his consent, and he will preserve 
his privilege over them, provided he has made his claim, 
that is to say, where it is a question of a moveable that 
furnished a farm, within the term of forty days; and 
where it is a question of a moveable furnishing a house, 
within the term of fifteen days, (e)

In Scotland the subject is sequestrated and brought to 
sale for payment of the rent. While they remain after 
sequestration in special pledge, no one is entitled to in-

(a) Matth. ib. Grotius, ad Jurisp. Holl. lib. 2, c. 5, n. 16. A. Faber, 
Cod. 4, tit. 42, def. 21. Voet, lib. 20, tit. 2, n. 6. Pothier, Cont. de Louage, 
n. 234. (b) Cod. lib. 8, tit. 14,1. 15.

(c) Voet, lib. 20, tit. 2, n. 3.
(id) Art. 171. 1 Dupless, 619. Pothier, Introd. au tit. 20, des Exec. n. 46, 

gt seq. (e) Art. 2102.



tromit with the effects sequestrated, without judicial 
authority. And yet, in one case, where horses and corn 
had been sequestrated, and part of the corn had been 
thrashed out, and given for the subsistence of the horses, 
it was held justifiable. (a)

The process of sequestration is competent either during 
the currency of the term, or after the rent is due. It 
commences by a summary application to the Judge 
Ordinary, but with a different prayer in the two cases 
now mentioned. When the rent is already payable, the 
prayer is to sequestrate, take inventory, and sell. When 
the application is made before the term, the prayer is 
only to sequestrate in security and take inventory. But 
this latter process is not, after the term, convertible into 
a proceeding in which the effects may be sold. (*)

In England and the United States, the landlord en
forces his lien by distress.

The other general hypothecs which existed under the 
civil law have been already stated.

The interests of commerce, however, required that the 
principles on which they rested should be applied to 
other relations, (c)

Thus, in the laws of Holland and France, the factor 
has a lien or jus retentionis on the goods in his possession, 
or on their proceeds if sold by him, not merely for the 
advances he has made on account of these goods, but for 
his general balance. (d)
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(«) Millar, June 23rd, 1831, 9 S. and D. 792. Gordon, Nov. 14th, 1823, 
2 S. and D. 486.

(b) Bell’s Principles, p. 1244, 1245.
(c) Dig. lib. 27, tit. 4,1. 1, § 4, and lib. 26, tit. 7, L 9, § 5, Berlich. part. 1, 

Conclus. 1, n. 10, 11.
(d) Neostad, Decis. 45. Gail. lib. 2, obs. 12, n. 5. Voet, lib. 14, tit. 3, 

n. 9, and lib. 16, tit. 2, n. 20. Matth. de Auct. lib. 1, c. 19, n. 58, 74, and 
lib. 2, c. 10, n. 21. Resp. Jurisc. Holl. part. 1, const. 203, 230, part. 4, 
const. 38 and 39. Van Leeuwen, Cens. For. part. 1, lib. 4, c. 37. l Valin. 
576. Poth. Tr. du Contrat. de Mandat, n. 84.
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A similar lien exists by the law of England, (a) and 
Scotland, (b) But the debts in respect of which this 
lien exists must have been contracted after, and not 
before, the relation of factor commenced, (c)

It also exists in favour of an attorney on papers which 
come to his hands in the course of his employment in 
that character; (d) and of bankers upon securities 
belonging to their customers, which come into their 
hands; but not on muniments pledged for a specific 
sum, (e) or left casually at the shop, after their refusal 
to advance money on them, (f)

Policy brokers have also a general lien, and may 
avail themselves of it to obtain payment of the balance 
due to them from their employer, though merely an 
agent, if he did not disclose his principal; (g) but not if 
they know, or there is enough to indicate to them his 
representative character. (A) It has been disputed, but 
the prevailing opinion seems to be that carriers have, 
by the usage of trade, a general lien, (j) But the 
master of a ship has no lien on the vessel, or her freight,

(a) Houghton v. Matthews, 3 B. and P. 488. Kruger v. Wilcox, 
Ambler, 252. Gardener v. Coleman, cited 1 Burr. 494. 6 East, 28, n. 
Man v. Shiffner, 2 East, 529. Hudson v. Grainger, 5 Bar. and Aid. 27. 
Drinkwater v. Goodwin, Cowp. 251.

(b) 2 Bell’s Com. 114.
(c) Houghton v. Matthews, 3 B. and P. 485. Walker v. Birch, 6 T. R. 

258. Per Lawrence, J., Olive v. Smith, 5 Taunt. 56. Weldon v. Gould, 
3 Esp. 268.

(d) Stevenson v. Blakelock, 1 M. and S. 536.
(e) Davis v. Bowsher, 5 T. R. 488. Bolton v. Puller, 1 B. and P. 546.

Giles v. Perkins, 9 East, 13. Bosanquet v. Dudman, 1 Stark. 1. Vanderzee 
v. Willis, 3 B. C. C. 21. .

if) Lucas v. Dorrien, 7 Taunt, 278.
(g) Mann v. Forester, 4 Campb. 60. Westwood v. Bell, ib. 349. Bell v. 

Jutting, 1 Moore, 155.
(A) Manns v. Henderson, 1 East, 335. Snook v. Davidson, 2 Campb. 

218. Man v. Shiffner, 2 East, 523, 529. Maccombie v. Davies, 7 East, 7. 
Solly v. Rathhone, 2 M. and S. 298. Jackson v. Clarke, 1 Y. and J. 216.

(i) Rushforth v. Hadfield, 6 East, 519. 7 East, 224. Aspinall v. Pick- 
ford, 3 B. and P. 44, n. a.



either for his wages or disbursements on her ac
count. (a)

Bleachers of linen have, in Holland, a lien and 
preference and right of retention for their wages in 
bleaching, and are preferred to all the other creditors of 
the owners of the linen, as well for what may be due 
to them in respect of the linens then in their possession, 
as for those which they had returned to the owners. (b)

Calico printers, dyers, and wharfingers, have a 
similar lien by the law of England, Scotland, and the 
United States, (c)

A special or particular hypothec or lien, is the right 
to retain moveables on account of the particular service 
performed for, or of debts contracted on account of those 
goods, as distinguished from the general lien or the jus 
retentionis for a general balance owing to the creditor.

The civil law furnishes the principles on which this 
lien exists. If a party is bound to receive and take 
.charge of a thing, or has preserved it, he is entitled to 
retain it until he is paid the expense he may have 
incurred in performing this obligation, or in effecting 
its preservation. The liens of carriers, inn-keepers, 
and salvors rest on this principle. (d)

So if a person has been employed by the owner to 
bestow his labour, or skill, on an article, in its improve
ment or manufacture, he has a right to retain it until he 
is reimbursed. (e)

(«) Hussey v. Christie, 9 East, 426. 13 Ves. 594. Smith v. Plummer,
1 Bar. and Aid. 575.

(b) Voet, lib. 20, tit. 2, n. 31,32, tit 1, n. 20. Placit. Ord. Holl. Jan. 20th, 
1614. Vol. 1, placit. p. 1222, et seq.

(c) Weldon v. Gould, 3 Esp. 268. Saville v. Barchard, 4 Esp. 53.
Close v. Waterhouse, 6 East, 53. Green v. Farmer, 4 Burr. 2214. Burnil 
v. Johnston, 2 Chitty, 455. Ersk. Principles, 1430. 2 Kent’s Com. 641.

(d) Skinner v. Upshaw, Ld. Raym. 752.
(e) Ex parte Ockenden, 1 Atk. 235. Franklin v. Hosier, 4 Bar. and Aid. 

341. Bland, Exp. 2 Rose, 91. Bevan v. Waters, 1 M. and M. 236. Wal
lace v. Woodgate, 1 R. and M. 193, Judson v. Etheridge, 1 Cr. and Mee. 
743. Taylor v. James, 2 Rolle’s Abr. 92, M. pi. 3. Lenton v Cook, 
B N. P. 45.
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The lien exists only whilst the person retains the 
possession. If it has been abandoned, the lien is gone, 
but when the master of a ship, in obedience to revenue 
regulations, lands goods at a particular wharf or dock, 
he does not thereby lose his lien on them for the 
freight; (a) and where they are not required to be 
landed at any particular dock, the common practice is 
to land them at a public wharf, and direct the wharfin
ger not to part with them till the charges upon them are 
paid. (b) If a party having a lien on goods cause them 
to be taken in execution at his own suit, and purchases 
them, he so alters the nature of the possession, that his 
lien is destroyed, though the goods may have never left 
his premises, (c) If on the goods being demanded from 
him, he claim to retain them on some different ground, 
and make no mention of his lien, he will be considered 
as having waived it. (d)

The possession must be lawful; a creditor cannot tor
tiously seize upon his debtor’s goods, and then claim to 
retain them by virtue of a lien. (e)

(a) Wilson v. Kymer, 1 M. and S. 157.
(jb) Abbott on Shipping, 5 ed. p. 248.
(c) Levy v. Barnard, 8 Taunt. 149.
(d) Boardman v. Sill, 1 Camp. 410, n. Thompson v. Trail, 6 Bar. and 

Cres. 36.
(e) Taylor v. Robinson, 2 Moore, 730. Nicholls v. Clent, 3 Price, 547. 

Scott v. Newington, 1 M. and Rob. 252. Jones v. Cliffe, 3 Tyrwh. 577.
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CHAPTER XVIII.

DISPOSITIONS IN FRAUD OF CREDITORS.

I. Under the civil law.—Remedy for setting them aside.—There must be 
a fraud in the disponee in order to set aside dispositions for a valuable 
consideration, but not when they are without a valuable consideration. 
—Wherein the fraud of the disponer or disponee consists.—What 
acts or dispositions are deemed fraudulent.

II. Dispositions made by the debtor who was nearly approaching to bank
ruptcy.—Law of Holland, Spain, and France.—The regulations of the 
Code Civil and Code de Commerce.

III. In Scotland, the principles of the civil law were followed before the act
of 1621.—Their effect extended by that act.—Provisions of the first 
branch of it.—Persons by whom dispositions may be challenged.— 
Dispositions challengeable under it. — Conjunct and confident 
grantees.—Effect of the reduction.—The other branch of the act re
ducing deeds, &c. after diligence, &c. commenced.—Act of 1696 
against alienations made within sixty days of bankruptcy.

IV. By the common law of England, dispositions in fraud of creditors would
have been invalid without the aid of the statute 13 Eliz. c. 5.—Effect of 
that statute.—What dispositions are impeachable under it.—Disposi
tions made by those who are subject to the bankrupt laws.

V. Colonies.—Jamaica Insolvent Debtors’ Act.—United States.

I. The civil law contains important provisions for 
defeating dispositions made by debtors with the inten
tion, and which have the effect of defrauding their 
creditors : ‘ ‘ Ait Praetor : quae fraudationis causa gesta 
erunt, cum eo qui fraudem non ignoraverit: de his 
curatori bonorum, vel ei cui de ea re actionem dare
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oportebit, intra annum, quo experiendi potestas fuerit, 
actionem dabo: idque etiam adversus ipsum, qui fraudem 
fecit, servabo. Necessario Praetor hoc edictum propo- 
posuit: quo edicto consuluit creditoribus, revocando ea 
quaecunque in fraudem eorum alienata sunt.” (a)

The expression “ quae fraudationis causd gesta erunt,” 
is sufficiently comprehensive to embrace every species 
of fraud, and every kind of alienation or contract. (b)

It was competent for creditors, as well chirograph as 
hypothecary, and their heirs, to set aside fraudulent acts 
or alienations, (c)

The alienation is liable to be set aside when the 
debtor makes it with the intention of defrauding his 
creditors, knowing that he is insolvent, and that he will 
thereby diminish his substance: “ Fraudis interpre- 
tatio semper in jure civili non ex eventu duntaxat sed 
ex consilio quoque desideratur.” (d)

Amongst other acts from which the fraudulent inten
tion of the debtor is inferred, are an alienation by him 
which extends to his whole property : “ Quamvis non 
proponatur consilium fraudandi habuisse; tamen qui 
creditores habere se scit, et universa bona sua alienavit, 
intelligendus est fraudandorum creditorum consilium 
habuisse.” (e) So is an alienation made by him to 
relations by secret and private means, and the retention 
by him of the possession of the thing alienated, or if it 
be made contingent on the event of the property being 
brought to execution, (f)

The event must happen corresponding with that in-

(a) Dig. lib. 42, tit. 8,1. 1. Cod. lib. 7, tit. 75. Inst. lib. 1, tit. 6.
(b) Dig. lib. 42, tit. 8,1. 1, § 2.
(c) Zoesius, Dig. lib. 42, tit. 8, n. 2. Perez, ad Cod. lib. 7, tit. 75, n. 4.
0d) Dig. Ub. 50, tit. 17,1. 79.
(e) Dig. lib. 42, tit. 8,1.17, § 1.
(/) Perez, ad Cod. lib. 7, tit. 47, n. 9. Meier, Coll. Arg. ad Pand. lib. 42, 

tit. 8, § 2.



tention, so that creditors are unable to obtain satisfaction 
of their debts : “ Generaliter, cum de fraude disputatur, 
non quid habeat actor, sed quid per adversarium habere 
non potuerit, considerandum est.” (a)

“ Ita demum revocatur, quod fraudandorum credi- 
torum causa factum est, si eventum fraus habuit; sci
licet si hi creditores, quorum fraudandorum causa fecit, 
bona ipsius vendiderunt.” (b)

Hence neither a donation nor sale would be considered 
fraudulent, if the donor or vendor were solvent at the 
time he made it, and if the disposition had not caused 
him to cease to be so.

To enable the creditors to recover the property frau
dulently alienated by the debtor, it is required that the 
alienee should be privy to the fraud of the debtor: 
“ Quod ait Praetor sciente, sic accipimus, te conscio et 
fraudem participante.” (c)

It is not sufficient that the disponee was aware that 
the disponer was indebted to others: “Non enim, si 
simpliciter scio, ilium creditores habere, hoc sufficit ad 
contendendum, tenere eum in factum actione; sed si 
particeps fraudis est.” (d)

If there are several creditors, and the person in whose 
favour the alienation is made knows that one of them 
will be defrauded, the alienation will be set aside, and 
the other creditors of the debtor will have the benefit of 
the restitution. But if that creditor who was defrauded 
was satisfied, the others could not set aside the aliena
tion, since the act was done, without any purpose to 
defraud them.

The person who knows that the act was fraudulent 
against one creditor cannot relieve himself from his 
liability by offering to pay that creditor his debt: “Non

(a) Dig. lib. 50, tit. 17,1. 78. (J) Dig. lib. 42, tit. 8,1. 10, § 1.
(c) Ib. § 2. Ib. 1. 6, § 8. Cod. lib. 7, tit. 75,1. 5.
(d) Dig. ib. 1.10, § 2.

DISPOSITIONS IN FRAUD OF CREDITORS. 607



608 CONFLICT OF LAWS.

tamen si dicat aliquis, offero, quod debetur ei, quern scio 
creditorem, audiendus est, ut actionem eludat.” (a)

Dispositions ex lucrativo titulo, or voluntary convey
ances, may be set aside, if there be a fraudulent purpose 
in the disponer, although the disponee should not be a 
party to the fraud: “ Si cui donatum est, non esse 
quserendum, an sciente eo, cui donatum, gestum sit: 
sed hoc tantum, an fraudentur creditores ? nec videtur 
injuria affici is, qui ignoravit: cum lucrum extorquea- 
tur, non damnum infligatur. In hos tamen, qui igno- 
rantes ab eo, qui solvendo non sit, liberalitatem accep- 
erunt, hactenus actio erit danda, quatenus locupletiores 
facti sunt: ultra non.” (b)

The husband is considered as receiving the dos ex titulo 
oneroso; that is, he is a purchaser of it for valuable 
consideration. As regards the husband’s interest, it will 
not be set aside, if he were not privy to the fraud of the 
donor. If, however, the dos were so settled, as that on 
the death of the husband it should revert to the wife or 
her heirs, this limitation would be without a valuable f 
consideration, and therefore might be set aside by the 
donor’s creditors, (c)

A disposition may be set aside although there be 
neither fraud in the disponer nor in the disponee, if its 
effect be to deprive the creditors of the means of re
ceiving satisfaction of their demands. Thus a dona
tion mortis causA, or bequest delivered to the donee or 
legatee before the debts were paid, would be set aside, 
if there were not assets for the payment of the debts. (<i)

Jurists enumerate various acts which are liable to be 
set aside on account of their effect in diminishing the 
estate of the debtor. Of this description, are a sale, do
nation, or mortgage, for the debt of another person, or

(a) Dig. lib. 42, tit. 8,1. 10, § 8.
(b) lb. 1. 6, $ 11, 13. Cod. lib. 7, tit. 75,1. 5.
(c) Dig. ib. 1. 25. (d) lb. 1. 6.



the release by him of his debtor : “ Quodcunque igitur 
fraudis causa factum est,videtur his verbis revocari, qua- 
lecunque fuerit. Sive ergo rem alienavit, sive accep- 
tilatione, vel pacto aliquem liberavit.” (a) “ Et si
pignora liberet, vel quern alium in fraudem creditorum 
prseponat(b) “ vel ei praebuit exceptionem, sive se 
obligavit fraudandorum creditorum causa, sive numeravit 
pecuniam vel quodcunque aliud fecit in fraudem credi
torum, palam est edictum locum habere.” (c)

It is deemed a fraudulent act if he wilfully permit a 
judgment to be taken against him by default, or a suit 
to drop for want of prosecution, or if he neglect to 
demand payment from his debtor, in order that he may 
be discharged from the debt by prescription : “Si forte: 
data opera ad judicium non adfuit, vel litem mori patia- 
tur, vel a debitore non petit, ut tempore liberetur, aut 
usumfructum vel servitutem amittit.” (d)

The act may be fraudulent by his omitting to do 
that which he ought to have done, as by the non user of 
a servitude : “In fraudem facere videri etiam eum, qui 
non facit quod debet facere, id est, si non utatur servi- 
tutibus.” (e) Or by leaving a property as derelict, in 
order that one may acquire it: “Si rem suam pro 
derelicto habuerit, ut quis earn suam faciat.” (f)

So if he allow a subject belonging to him to be 
acquired by usucapio; or if he admit a debt to another, 
when there was nothing due to him, or grant a long 
lease of his property for a nominal or trifling consi
deration ; or assign to his children property as bona 
paterna or materna, which did not form part of either
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(a) Dig. ib. 1. I, § 2.
(b) Ib. 1. 2.
(c) Ib. 1. 3.
(d) Ib. 1. 3, § 1.
(e) Ib. 1. 4. Dig. lib. 50, tit. 16,1. 28; lib. 21, tit. 1,1. 43, § 7; lib. 42, 

tit. 8, 1. 1, § 2; 1. 3, § 1 ; 1. 4, 5.
(/) Dig. lib. 42, tit. 8, 1. 5.
VOL. III. R R
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the one or the other estate, and to which they had no 
right, (a)

By the acts which have been enumerated, the debtor 
diminishes the estate he possesses. But although the 
creditors may be prejudiced by their debtor not taking 
the necessary acts to increase his estate, yet they cannot 
treat that neglect as fraudulent: “Non fraudantur credi
tors, quum quid non adquiritur a debitore,sed quum quid 
de bonis diminuitur.”(b) “Quod autem, quum possit 
aliquid quserere, non id agit, ut adquirat, ad hoc edictum 
non pertinet.” (c) “ Qui occasione acquirendi non
utitur, non intelligitur alienare, veluti qui hsereditatem 
omittit, aut optionem intra certum tempus datam non 
amplectitur.” (d)

If therefore he repudiate a succession or any bequest 
made to him, or renounce his legitim; or restore pro
perty the subject of a Jidei-commission, without deducting 
the Trebellian or Falcidian portions, the transaction is 
not subject to the provisions of the law : “ Proinde, et 
qui repudiavit hsereditatem, vel legitimam, vel testa- 
mentariam ; non est in ea causa, ut huic edicto locum 
faciat. Noluit enim adquirere, non suum proprium 
patrimonium diminuit.” (e)

But if the insolvent heir has sold the succession to 
another, such sale would be fraudulent, because the very 
act of selling it was an adiation of the succession, and it 
thus became part of his estate, (f)

So if the insolvent legatee had died without having

(a) Dig. lib. 42, tit. 8,1. 4. Voet, lib. 42, tit. 8, n. 15. Van Leeuwen, 
Cens. For. part 1, lib. 2, c. 12, n. 13. Someren, de Jure Noverc. c. 5, § 1, 
n. 2. App. Decis. Resp. Jurisc. Holl. part 3, vol. 1, p. 46.

0b) Dig. lib. 50, tit. 17,1. 134.
(c) Dig. lib. 42, tit. 8,1. 6.
0d) Dig. lib. 50, tit. 16,1. 28.
(e) Dig. lib. 42, tit. 8, 1. 6, § 2. Neostad, Cur. Holl. Decis. 5. Resp. 

Jurisc. Holl. part 4, cons. 330, q. 5. Simpson v. Forrester, 1 Knapp’s P. C. 
Cas. 231. (/) Resp. Jurisc. Holl. part 1, cons. 87 and 240.
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renounced the bequest, it became on his death part of 
his estate, and his heir cannot repudiate it to the pre
judice of the creditors of the deceased, (a)

Payment by the debtor to one of his creditors of a 
debt due to the latter, is not a fraudulent act, and there
fore cannot be set aside: “ Nihil dolo creditor facit, 
qui suum recipit. Cum principalis causa non consistit, 
ne ea quidem, quae sequuntur, locum habent.” (b)

“Apud labeonem scriptum est, eum, qui suum recipiat, 
nullam videri fraudem facere, hoc est, eum, qui quod 
sibi debetur, receperat.” (c)

But payment by an insolvent before the debt was 
payable, followed by his failure, was deemed fraudulent 
against his creditors: “Si cum in diem (mihi) debere- 
tur, fraudator praesens solverit: dicendum erit, (quod) 
in eo quod sensi commodum in repraesentatione, in 
factum actioni locum fore unless there was an allow
ance of interest made to the debtor in respect of the 
anticipated payment, (d)

But such payment, in order to be protected, must have 
been made by him before a missio in possessionem bonorum: 
“ Sciendum, Julianum scribere, eoque jure nos uti, ut 
qui debitam pecuniam recepit, antequam bona debitoris 
possideantur quamvis sciens prudensque solvendo non 
esse, recipiat non timere hoc edictum: sibi enim 
vigilavit.” (e)

But if the missio in possessionem had taken place, the

(a) Sande, Decis. Fris. lib. 3, tit. 13, def. 3. Neostad, Cur. Holl. De
cis. 5, in fine. Van Leeuwen, Cens. For. part 1, lib. 2, c. 12, n. 12. Groe- 
neweg. ad 1. 6, lib. 42, tit. 8. Rodenb. de Jure Conj. tit. 2* c. 3, n. 15, in 
fine. Wesel, ad Novell. Const. Ultraject. art. 6, n. 17. Someren, de Re
present. c. 3, § 1, n. 3. Voet, lib. 42, tit. 8, n. 16.

!jb) Dig. lib. 50, tit. 17,1. 129.
(c) Dig. lib. 42, tit. 8,1. 6, § 6.
{d) Dig. ib. 1. 10, § 12. Voet, lib. 42, tit 8, n. 15. Van Leeuwen, Cens* 

For. part 1, lib. 2, c. 12, n. 13.
(e) Dig. lib. 42, tit. 8, 1. 6, § 7*

R R 2
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payment would be set aside: “ Qui vero post bona 
possessa debitum suum recipit, hunc in portionem 
vocandum, exsequandumque cseteris creditoribus. Neque 
enim debuit prsecipere cseteris post bona possessa, cum 
jam par conditio omnium creditorum facta esset.” (a)

If the payment be made before the missio, it is imma
terial whether it is made voluntarily or by compulsion: 
“ Yigilavi, meliorem meam conditionem feci; nan* 
jus civile vigilantibus scriptum est; ideo quoque non 
revocatur id quod percepi.” (b)

It is stated that a security given to the creditor for an 
old debt may be set aside: “ Si cui solutum quidem 
non fuerit, sed in vetus creditum pignus acceperit; hac 
actione tenebitur, ut est saepisse constitutum.” (c) But 
this must be understood of a security taken after a 
missio in possessionem. Such a security if it were pre
viously given cannot be impeached : “ Cum in vetus 
creditum unus creditor pignora accepisset: quaero, an in 
fraudem caeterorum creditorum factum nullius momenti 
esset ? Respondit, creditorem non idcirco prohibendum 
k persecutione pignorum, quod in vetus creditum ut 
obligaretur, pactus esset: nisi id in fraudem caeterorum 
creditorum factum sit, et ea via juris ocurratur, qua 
creditorum fraudes rescindi solent.” (d)

The creditor may insist on his compensation, as well 
as his jus retentionis, notwithstanding the missio in pos
sessionem. (e)

If a debtor give authority to his agent to grant a 
mortgage to one of his creditors, but before such mort-

{a) Dig. lib, 42, tit. 8, 1. 6, § 7. Pothier, lib. 42, tit. 8, art. 2,"n. 12. 
Sande, Decis. Fris. lib. 3, tit. 13, def. 1. Matth. de Auct. lib. 1, c. 20, n. 20.

(b) Dig. lib. 42, tit. 8,1. 6, § 6, and 1. 24. Grotius, Manud. ad Jurisp. 
Holl. lib. 2, c. 5, n. 7, 11. Matth. Paraem. 7, n. 16, de Auct. hb. 1, c. 19, 
n. 102, et c. 20, n. 12, et seq. Voet, lib. 42, tit. 8, n. 17.

(c) Dig. lib. 42, tit. 8,1. 10, § 13.
(d) Dig. ib. 1. 22.
(e) Voet, lib. 42, tit. 8, n. 18.
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gage was granted he had failed, or a missio in posses
sionem of his effects had taken place, the authority could 
not be executed by granting the mortgage, (a)

The civil law afforded two remedies by which the 
fraudulent disposition of a debtor might be defeated. 
The one was the actio Pauliana, by which the disposi
tion was set aside, and the disponee was compelled to 
make restitution of it. The fraud of the disponee, as 
well as of the disponer, must be established in order to 
sustain this action.

Another remedy was afforded to the creditors when 
the alienation was made after possession of the debtor’s 
estate had been taken by the court. The actio rescis- 
soria might be brought to set aside the alienation, and 
it was not necessary to prove any fraud in the disponee. 
The debtor had no longer the power of disposing of his 
property, and the law deemed the act void by which 
he attempted to exercise such power: “ Item si quis in 
fraudem creditorum rem suam alicui tradiderit, bonis 
ejus a creditoribus possessis ex sententia Praesidis: 
permittitur ipsis creditoribus, rescissa traditione, earn 
rem petere, id est, dicere earn rem traditam non esse, et 
ob id in bonis debitoris mansisse.” (b)

By the municipal regulations of some countries, alien
ations made within a certain period preceding the 
debtor’s failure, or the missio in possessionem, are fraudu
lent without reference to any other circumstance.(c) “In 
aliquibus locis et civitatibus reperitur per statuta dispo- 
situm, quod omnes contractus sive negotia censeri de- 
beant nulla et invalida, quae facta fuissent a mercatore

(a) Matth. de Auct. lib. 1, c. 20, n. 16. Resp. Jurisc. Holl. part 3, vol. 2, 
cons. 176. Voet, lib. 42, tit. 8, n. 18.

(b) Inst. lib. 4. tit. 6, § 6.
(c) Statut. Leyden, art. 138, anni 1658. Lubec. lib. 3, tit. 6, art. 1, ibique 

Maevius, bb. 3, tit. 6, art. 1, n. 22, et seq. Van Leeuwen, Cens. For. part 1, 
lib. 2, c. 12, n. 10. Voet, lib. 42, tit. 8, n. 18.
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intra certum et determinatum tempus ante ejus decoc
tionem.”(a)

These municipal regulations are not considered as 
derogating from the principles of the civil law, or as con
fining the presumption of fraud to the particular cases 
which they enumerate : “ Sed non propterea deducitur, 
quod per hsec statuta derogatum fuerit dispositioni juris 
communis in omnibus aliis casibus, in quibus etiam ante 
hoc tempus statutum, mercatores apparent proxime de- 
cocturi propter eorum magna debita sine spe ea in pos- 
terum extinguendi; cum indubitati juris sit, quod 
quando per statuta inducta fuit aliqua prsesumptio, sive 
modus facilioris probationis in uno casu, non per hoc 
intelligatur prohibitum aliud genus probationis ab jure 
communi permissum. Quare irritante statuto eos omnes 
contractus, ac negotiationes a mercatore initas per ali- 
quos dies ante ejus decoctionem, non ideo sublata cen- 
setur creditoribus facultas deducendi, et probandi ad 
terminos juris communis, quod scilicet mercator ille, 
qui deinde decoxit, etiam ante eos dies a statuto assig- 
natos, artificiose simulaverit decoctionem suam, et quod 
de illo etiam tempore non fuerit solvendo ob ingentem 
debiti molem, qua usque tunc premebatur ; utin puncto 
statuti irritantis similes actus ob decoctionem sequutam 
intra aliquod tempus quem sequitur.” (b)

Their effect is to relieve the creditor from the neces
sity of adducing any other circumstance on which pre
sumption of fraud may be founded. And in proceeding 
further to explain this rule, Casaregis says, “ Et ratio est, 
quia statuenties sic disponendo intellexerunt liberare cre- 
ditores ab ulterioribus probationibus necessariis ad ter
minos juris communis ad ostendendam simulatam mer- 
catoris decoctionem, cum ad earn probandam suflicere 
voluerunt, si per creditores ostensum fuerit, quod de-

(d) Casaregis, Disc. 75° (b) Ib.



coctus illam occultaverit, per certum, et breve tempus 
antequam foro cederet.” (a) A disposition made by a 
debtor when he was in a state bordering on bankruptcy 
was void : “ Non valere eos omnes contractus, solu- 
tiones, aliosque actus gestos a mercatore decoctioni 
proximo, uti non valent ii, qui fiant ab altero jam de- 
cocto, receptissima est apud doctores opinio.” (b)

“ Inter decoctum, et esse proximum decoctioni in 
jure nulla adest differentia, nullaque intercedit inter 
eos distinctio, ut fuse ostendit cum pluribus ab eo 
citatis Rocc.” (c)

“ Omnis tamen difficultas consistit in bene dignos- 
cendo, quis vere dici debeat proximus decoctioni, ita ut 
habere valeat tanquam si vere jam esset decoctus. Et 
in hoc multum discrepant doctores : alii enim volunt 
eum intelligi debere decoctum, qui intra decern dies a 
celebratione contractus aut negotii ab eo gesti foro ces- 
serit; alii hoc idem tempus ampliant usque ad dies 
quindecim ; alii illud abbreviant usque ad quatuor, aut 
sex dies, ut videre est apud, etc.” (d)

This question must be decided by the circumstances 
of each case: “ utrum scilicet mercator ante subse- 
quutam decoctionem fuerit vel non fuerit proximus de
coctioni, ea interdum proveniente ab aliquo inopinato 
eventu, puta a naufragio alicujus navis, aut ab aliorum ne- 
gotiatorum corresponsalium decoctione, aut a quolibet 
alio improviso sinistro, dum iste cseteroquin ante unum, 
aut alterum diem fuerat solvendo, et in statu prospere 
prosequendi ejus negotia. E contra potest dari casus, 
quod aliquis mercator ante plures dies et menses prae- 
videat se intra breve tempus decocturum, ideoque hanc 
sui futuram decoctionem callide, atque ingeniose simu- 
lando procrastinare conetur, ob lucrandam ex ista 
dilatione aliquam utilitatem, ut docte et mirum in
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(a) Casaregis, Disc. 75, n, 7, 8, 9- See also Disc. 59, §11*
(b) Ib. Disc. 75, n. 1. (c) Ib. n. *2.
0d) Ib. n. 5. Merlin, de Pignor, lib. 4, qusest. 41, n. 14.
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modum nos docet, etc. ubi inquil quod hoc remittitur 
arbitrio judicis juxta casuum contingentias, inter quas 
principalis est ilia inspectionis facultatum decocti ejusque 
status ante decoctionem.” (a)

A case is reported by Sande which gives an accurate 
view of the law applicable to alienations made by debtors 
on the eve of their insolvency. Certain creditors who 
held a mortgage, which had not the priority of a mort
gage by a public instrument, prevailed on the debtor to 
grant them a mortgage of the latter description, and thus 
postpone the other creditors who had only a mortgage 
by a private instrument. The debtor made a cession of 
his property, and in the distribution of it, the former 
creditors who had attained the public mortgage were 
preferred. The creditors who were thus postponed, 
brought their action against them, contending that as 
the mortgage had been granted only a short time before 
the cession, and as they, as well as the debtor, knew the 
insolvency of the latter, and as his property was insuffi
cient to satisfy them, they were entitled to be relieved 
by means of the actio Pauliana.

It was contended on the part of the defendants, that 
this action was not maintainable, inasmuch as the secu
rity was given before any missio in possessionem of the 
debtor’s estate. It was however decided that the security 
was obtained in fraud of the creditors, (b)

Another case is reported by the same author in which 
the decision was in favour of the security, because al
though it was given on the very day on which the debtor 
had convened his creditors to enable him to apply for 
indulgence, yet it did not appear that the defendants had 
any knowledge of his insolvency. (b)

II. The principles of the civil law were adopted by the 
jurisprudence of Holland, Spain, and France. (c)

(a) Casaregis, ib. n. 7. (6) Sande’s Decis. Fris. lib. 3, tit, 13, def. 1.
(c) Voet, lib. 42, tit. 8, n. 18, 19. L. 7, tit. 15, P. 5. L. 15, tit. 7, P. 5, 

Greg, Lop. Gl, 2, 3, 4, 5, 3 Martin’s Rep. 231.



In France, all transports, donations, cessions, sales, or 
alienations made to children, or heirs presumptive, or 
the friends of the debtor, were declared to be fraudulent 
and void, (a)

The transfer or cession of the goods of merchants who 
become bankrupt, were null if not completed ten days at 
least before the failure was publicly known, (a)

The Code Civil enables creditors to attack all acts 
made in fraud of their rights. It empowers them to en
force all the rights and actions of their debtors, and if 
their debtor renounces a succession which had devolved 
on him, they may obtain authority to accept it in his 
right and stead. The debtor’s renunciation is annulled 
as against his creditors until their demands are satis
fied. (b)

The present Code de Commerce has established the 
following rules.

‘ ‘ Le failli, a compter du jour de la faillite, est dessaisi, 
de plein droit, de I’admiuistration de tous ses biens.” (c)

“ Nul ne peut acquerir privilege ni hypotheques sur 
les biens du failli, dans les dix jours qui precedent l’ou- 
verture de la faillite.” (d)

“ Tous actes translatifs de proprietes immobilieres, 
faits par le failli, a titre gratuit, dans les dix jours qui 
precedent l’ouverture de la faillite, sont nuls et sans effets 
relativement a la masse des creanciers; tous actes du 
meme genre, a titre onereux, sont susceptibles d’etre 
aunulles, sur la demande des creanciers, sils paraissent 
aux juges porter des caracteres de fraude.” (e)

“ Tous actes ou engagemens pour fait de commerce, 
contractes par le debiteur dans les dix jours qui prece
dent l’ouverture de la faillite, sont presumes frauduleux,

(a) The Edict of Henry, May 1st, 1609. Louis, March I4th, 1673. De
claration, Nov. 18th, 1702.

(b) Art. 1167. (c) Art. 442.
id) Art. 443.
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quant au failli: ils sont nuls, lorsqu’il est prouve qu’il 
y a fraude de la part des autres contractans.” (a)

‘ ‘ Toutes sommes payees, dans les dix jours qui pre
cedent l’ouverture de la faillite, pour dettes commercia- 
les non echues, sont rapportees.” (b)

“Tous actes ou paiemens faits en fraude des creanciers, 
sont nuls.” (c)

III. The common law of Scotland, adopting the prin
ciples of the civil law, set aside dispositions by debtors 
in fraud of their creditors, before the statute of 1621 was 
passed. (d)

The creditors whose debts are contracted after the ali
enation by the debtor, though they have no aid from the 
statutes, are not excluded from the remedies competent 
to them by the common law. They are, therefore, en
titled to an action for setting aside every right granted 
by the debtor to their prejudice, even although it should 
have been granted previously to their own ground of 
debt, if it carry in it evident marks of fraud, (e)

Thus, conveyances omnium bonorum, to the exclusion 
of some of the creditors, are manifest frauds, and were 
impeachable at common law.

A disposition omnium bonorum to a creditor in payment 
of his debt, though really within the value of his debt, 
was reduced ad effectum to bring in the whole creditors 
pari passu, although they could not subsume in terms of 
the act 1621 or 1696. (/)

The near relationship or confidential connection of

(a) Art. 445. (6) Art. 446. (c) Art. 447.
(d) Tarpersie’s Cred. v. Ld. of Kinfawns, Dec. 18th, 1673, Diet. 899, 901. 

Scrymzeor v. Lyon, July 20th, 1694, 1 Fount. 635, Diet. 903. Kinloch v. 
Blair, Jan. 18th, 1678, 2 Stair, 595, Diet. 889. Pollock v. Kirk Session of 
Leith, Nov. 14th, 1679,2 Stair, 707, Diet. 890. Brown v. Drummond, Feb. 
1685, Hare. No. 133, Falc. 68, Diet. 891.

(e) Ersk. b. 4, tit. 1, § 44. '
(/) Cramond v. Bruce and Henry, Feb. 25th, 1737, Elchies, Fraud, No. 5, 

notes, p., 158, and Diet. 893. Duchess of Buccleugh, Dec. 1728, Diet. 893.



the person in whose favour a disposition of the whole or a 
greater part of the debtor’s estate is made, affords a proof 
of collusion, (a)

A payment by the debtor to his creditor given or re
ceived under circumstances which manifestly indicate an 
advantage gained over the other creditors, will be set 
aside.

Payment by an insolvent debtor before the day of pay
ment arrives, and his failure immediately afterwards, 
afford such proof of fraud and collusion as would entitle 
the creditors to relief. But it is not enough that the 
debtor is insolvent, and that the payment may eventually 
defeat the object of the bankrupt laws, if the payment 
is made in the ordinary course of transactions, in regular 
discharge of a debt at the time of payment, or in conse
quence of a demand made. (b)

A security given instead of payment will not be set 
aside on that ground alone, but it must be shewn to have 
been executed on the very eve of failure, and under cir
cumstances of concealment or false appearance, in order 
that it may be challenged at common law. (c)

An arrangement made by the debtor which enables 
favourite creditors to acquire a preference, when there is 
clear proof of the creditor’s participation, has been set 
aside. (d)

If the preference given directly would be objectionable 
under the statutes, a transaction which by indirect 
means would have that effect, will be set aside as a fraud
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(a) Scrymzeor v. Lyon, Jan. 28th, 1696, Diet. 903. Bean v. Strachan, 
Aug. 1st, 1760, Diet. 907. Broadfoot, Dec. 9th, 1808, F. G. Duchess of 
Buccleugh v. Sinclair, Dec. 1728, Diet. 893. Earl Roseberry, July 1st, 
1823, 2 S. and D. 443. Cramond v. Bruce and Henry, 2 Bell’s Com. 242.

(b) Broadfoot (Trustee for Philip’s Creditors) v. The Leith Banking Co. 
Dec. 9th, 1808, Fac. Coll.

(c) Marshall’s Trustee v. Pro van and Co. Jan. 21st, 1794, Fac. Coll. 
Diet 1144.

(d) Brown v. Murray, July 6th, 1754, Diet. 886.
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upon the bankrupt laws, if the party concerned was privy 
to it. (a)

The disposition may be challenged at common law, 
although the debtor should not be made bankrupt under 
the act 1696, or later statutes, if he has to the knowledge 
of the favoured creditor actually failed. (b)

These principles were enforced, and their application 
Tendered more effectual by the statute 1621. It enacts 
that all conveyances made to any conjunct or confident 
person without true, just, and necessary causes should, 
if done after the existence of lawful debts, be null when 
challenged by the creditors injured. That it should be 
sufficient evidence of the fraud, if the creditors were able 
to prove by the writ or oath of the receiver of the deed, 
that it was made without an onerous cause. And that 
the right of one purchasing bond fide from the confident 
and interposed person should not be null, but the inter
posed person should be liable to the creditors of the 
bankrupt for the price received, and the purchaser should 
make whatever price remained unpaid forthcoming to 
the creditors.

In the interpretation of this statute it has been held— 
1st, That in all challenges after insolvency, of deeds 
granted to conjunct and confident persons subsequently 
to the challenger’s debt, the insolvency shall, presump
tion# juris, be carried back to the date of the deed. And 
2nd, That in such cases it shall also be presumed, that 
the deed was granted without value.

The person by whom the conveyance made by a 
debtor can be challenged, must be “a true creditor,” who 
had become a creditor before the date of the alienation 
challenged, (c)

(а) Blaikie v. Robertson, March 9th, 1781, Diet. 887. Millar, Dec. 11th, 
1822, 2 Shaw and D. 77. Barbour, May 30th, 1823, ib. 351. Grant v. 
<xrant, Nov. 9th, 1748, 2 Bell’s Com. 246.

(б) 2 Bell’s Com. 248.
(c) Stair, b. 1, tit. 9, § 15. Mackenzie’s Com. on the Act, 1621. Ersk. 

b. 4, tit. 1, § 44.



The distinction under this statute between the situa
tion of a prior and that of a posterior creditor is, that the 
former is entitled to the presumption of insolvency at the 
date of the deed challenged, while the posterior creditor 
seems to be excluded from this as a presumption. But 
where a posterior creditor, who has been deceived by the 
debtor, can, in challenging a deed to a confident or con
junct person, establish the previous insolvency of the 
granter, in which the challenger has, by a continuance 
of the fraud, been involved, he seems entitled to the be
nefit of this presumption, (a)

If the debtor or the receiver of the conveyance be not 
able to support it by a proof of solvency, the whole body 
of creditors have the benefit of the challenge. (b)

Where the challenge is made by an individual cre
ditor, it is held, 1st, That the debt of the challenging 
creditor is of the date of the agreement or engagement 
out of which it arises, and not of the date of the decree 
of constitution, (c)

2ndly, The deed challenged is to be taken as of the 
date of its delivery. But a deed found in the hands of 
the grantee, and conceived in words of present aliena
tion, is presumed to have been delivered on the day of 
the date it bears. (d)

Creditors in future debts, and even in conditional 
debts, are entitled to challenge deeds granted to their 
prejudice after insolvency, (e)

All conveyances, assignations, contracts, obligations, 
bills, discharges, and in short whatever may confer on 
the grantee property belonging to the debtor, or enable 
him to claim as a creditor in competition with the true 
creditors of the granter, or protect him from a demand

(a) 2 Bell’s Com. 184. (b) lb.
(c) Pollock v. Pollock, Jan. 21st, 1669, 1 Stair, 587, Diet. 1002. Street 

v. Masson, July 27th, 1669, 1 Stair, 645, Diet. 1003. 2 Bell’s Com. 184.
(d) Inglis y. Boswell, Nov. 14th, 1676, Dirleton, 187, Diet. 11,567.
(e) Sir Geo. M'Kenzie’s Observations upon the Stat. 1621, c. 18, p. 31.
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of payment of what he owes to the debtor, may be 
challenged under this act. It is not material whether 
the deed be conceived as from the creditor to the con
junct and confident, or taken directly from a third party 
indebted to the insolvent, in favour of the conjunct or 
confident.

To render the deed subject to reduction under the 
statute, it is required, 1st, That the grantee be a con
junct or confident person. 2ndly, That the deed be 
granted without a just, true, and necessary cause, to the 
prejudice of prior creditors; and 3rdly, That the 
grantor shall be insolvent at the time of making the 
deed.

The relationship in which the grantee stands to the 
grantor affords a presumption of fraud and collusion. 
The persons mentioned in the preamble of the act, to 
whom this presumption attaches, are “ wives, children, 
kinsmen and allies, and other confident and interposed 
personsin the body of the act the words used are, 
“ any conjunct or confident person.” Under the de
scription of conjunct persons are included brothers, 
sons-in-law, uncles, step-sons, and sisters or brothers-in- 
law. (a)

By confident persons it seems are to be understood 
partners in trade, servants, factors, and confidential men 
of business. The effect of holding the person to be a 
confident within the statute is to impose the onus pro- 
bandi on the grantor. (h)

The deed liable to challenge, must be without just

(a) Finlaw, June 15th, 1621, Kerse, Diet. 895. Kolston, Nov. 1682, 
Hare. 27, Diet. 902. Skene v. Betson, Jan. 17th, 1632, Durie, 611, Diet. 
896. Gibb v. Livingston, July 25th, 1766, Fac. Coll. Diet. 909. Tarper- 
sie’s Cred. Dec. 18th, 1673, 2 Stair, 243, Diet. 900. Mercer v. Dalgardno, 
Jan. 16th, 1695, 1 Fount. 659, Diet. 12,563. Hume v. Smith, July 5th, 
1673, 2 Stair, 204, Diet. 899- Scott v. Kerr, June 18th, 1712, 2 Fount. 739, 
Diet 2175. 2 Bell’s Com. 187.

(b) Mobray v. Spence, June 26th, 1672. Observations on the Statute, 
1621, p. 68. 2 Bell’s Com. 187.
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and true and necessary causes, and without a price 
really paid. These words are to be taken not con
junctively, but alternatively,

It is not necessary that the debtor should receive value 
for the conveyance. It is sufficient if there be an onerous 
consideration given by the grantee, although a third 
party may have had the sole benefit.

A provision on occasion of a marriage, settled by a 
relation of one of the parties on the other party, or on 
the children, is onerous, and not challengeable by the 
creditors of the grantor; the marriage being held as 
entered into in consideration of these provisions, (a)

A marriage subsequent is held in the sense of the act 
to be true and just cause for provisions to wife or chil
dren. (b)

Not only must the value or debt, if such be the cause, 
be proved, but it must be of a character recognised by 
law, and of the full amount to justify the deed.

A legal obligation contracted during solvency to grant 
the conveyance, is a necessary cause, and protects the 
deed from a challenge.

Postnuptial contracts, unless they are sustained by 
an antenuptial contract, are reducible, except to the 
extent of the aliment to which the wife has a claim. A 
moderate postnuptial provision therefore would be ad
mitted. But even when it is supported by an ante
nuptial contract, the provision must not be exorbi
tant. (c)

In considering whether the grantor was solvent at 
the time of making the deed, it has been held sufficient, 
if the debtor have, at the time of the deed, a visible

{a) Ersk. b. 4, tit. 1, § 33, and Arg. from Hepburn v. Lord Strathmayer, 
July 3rd, 1712, Forb. Diet. 930. Lord Elibank’s Cred. Nov. 28th, 1815.

(5) Blackburn v. Oliver, May 29th, 1816, F. C. Garden v. Stirling, Nov. 
26th, 1822, 2 S. and D. Fac. Coll.

(c) Creditors of McKenzie v. his Children, Feb. 2nd, 1762. 2 Bell's
Cases, 404.
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estate, although, ex eventu, he should prove insol
vent. (a)

No rights which are merely in spe, as expectations of 
succession, can he taken into account in reckoning sol
vency or insolvency. (b)

The deed is challenged by action of reduction in the 
Court of Session, and the effect of the reduction is vir
tually to open the fund recovered to all the creditors. 
The decree of reduction confers no privilege on the 
pursuer in competition with the other creditors, but only 
brings back the subject as a common fund to be affected 
by the diligence or proceedings of all the creditors.

The other branch of the statute has for its object to 
protect creditors who are proceeding against their 
debtor’s estate from being defeated by his inter
ference.

It authorizes the reduction of all voluntary deeds 
granted after such diligence shall have begun as the 
law has appointed for attachment of the subject con
veyed ; provided the debtor was insolvent at the date 
of the deed. If the insolvency is secret, and in particular 
unknown to the holder of the deed, the challenge will 
not be successful.

Under this branch of the statute, it is requisite, 1st, 
That the person challenging the deed should be a cre
ditor who has begun to use such diligence as would, if 
not interrupted, legally affect the subject alienated. 
2ndly, That the diligence must be regular and formal, 
so that, if completed, it would not be liable to any ob
jection that should prove fatal to it. 3rdly, That the 
diligence must have been prosecuted in due course, and 
without any unfair or improper delay.

The creditor must, in order to have the benefit of this

(a) M‘Kell v. Jamieson, Nov* 10th, 1680, Diet. 920.
(b) Per Lord Alloway, in Elibank's Case. Selkrig v. Murray, Nov. 28th, 

1815, Fac. ColL 2 Bell's Com. 193



law, bring the diligence to completion, within a mode
rate and proper time, otherwise he will lose his right to 
challenge. A delay of five, (a) of four, (5) and even 
of three (c) months, has been held to exclude the chal
lenging creditor.

The acts challengeable under the statute are, “ any 
voluntary payment, or right to any person, in defraud 
of the lawful and more timely diligence of another 
creditor.”

Payments in cash are not challengeable under this 
act, because there is no form of diligence by which 
money in a man’s pocket can be attached, (d)

Although the words of the statute seem to include 
all deeds granted to the prejudice of prior diligence, 
yet as they are declared to be only such deeds as are 
granted in defraud of the previous right, they have been 
held not to include new transactions, as transferences 
for a price paid, or bonds for money advanced at the 
time. (e)

The expression “ voluntary,” excludes from the act 
all such deeds as are not properly the act of the debtor, 
but merely the completion by the creditor of a right 
formerly granted, though not completed, and all deeds 
which the debtor is bound in law to grant.

The principle adopted in the construction of the act 
is, that an insolvent debtor ought to do no deed by which 
the situation of his creditors may be affected, but leave 
every thing to the operation of the law. (f)

(a) Drummond for Bank of Scotland v. Kennedy, July 9th, 1709, Forbes, 
334, Diet. 1079.

(b) Young v. Kirk, Nov. 1688, Hare. 35, Diet. 1078.
(c) Duff v. Bell’s Representatives, July 22nd, 1742, Kilk. 48, Diet. 1059.
Cd) Alexander, Feb. 10th, 1826, 4 S. and D. 439. Forbes v. Brebner,

Jan. 26th, 1751. Diet. 1042. Elch. v. Bankrupt, n. 26.
(e) Veitch’s Case, 2 Bell’s Com. 202. Stair, b. 1, tit. 9, § 15. Ersk. b. 4, 

tit. 1, § 37. Neilson, Feb. 8th, 1681, 2 Stair, 856. Bathgate, Jan. 25th, 
1681, 2 Stair, 841. Monteith, June 28th, 1665, 1 Ib. 288. Brugh v. Gray, 
Jan. 1st, 1717. Bruce, 60. Blaikie v. Robertson, Mar. 1787, Fac. Coll.

(/) Scott v. Bruce, Jan. 19th, 1788. Dunbar’s Creditors v. Sir J. 
Grant, June 18th, 1793, Fac. Coll. Diet. 1027.

YOL. III. S S
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All transfers or cessions of goods of merchants who 
become bankrupt, are null if not completed ten days 
at least before the failure was publicly known.

By the bankrupt act of Scotland, (a) amended by 
the later statutes, “ all voluntary dispositions, assigna
tions, and other deeds which shall be found to be made 
and granted, directly or indirectly, by the aforesaid 
dyvour or bankrupt, either at or after his becoming 
bankrupt, or in the space of sixty days before, in 
favour of his creditor, either for his satisfaction or 
further security, in preference to other creditors, are 
void and null.”

The statute is not confined to voluntary dispositions 
and assignations, but extends to all other deeds which 
directly or indirectly give to one creditor satisfaction or 
security in preference to others. The exceptions are, 
1st, Acts which have, by accretion to the title of the 
creditor, the effect of completing a transference in his 
favour; 2ndly, Payments in cash, or what is equivalent 
to such payments; and, 3rdly, Securities and alien
ations for money, or other consideration, instantly ad
vanced.

Where a person has purchased goods, and they are 
Sent to him, he may, if insolvent, reject them; but 
if they have been actually delivered, the seller has only 
a personal claim with the other creditors. The buyer 
cannot therefore send back the goods, for he would thus 
give a preference to the seller, his creditor. (b)

The indorsation of a bill for satisfaction or security of 
a prior debt, and not for value received, (c) and the de
positation of a bill of exchange in security of a prior debt, 
are included in the statute. (d)

(а) Act, 1696, c. 5. 54 Geo. 3, c. 137.
(б) 2 Bell's Com. 211.
(c) Campbell of Glenerowall v. Graham, Jan. 16th, 1713, Forbes, 646, 

Dalr. 136, Diet. 1120.
(d) Manson v. Angus, July 16th, 1771, Ham. 280, House of Lords, 

March 22nd, 1774, Diet. Bkt. 7.



The statute includes drafts, indorsations, and transfers 
of bills of exchange in satisfaction or security of prior 
debts, (a)

It does not extend to a security granted not to a 
creditor of the bankrupt, but to the creditor of another, 
unless it involves some circuitous and indirect mode of 
giving benefit to the bankrupt’s creditors. (b)

The effect of the debtor giving an acknowledgment 
or voucher constituting a debt, is to enable the creditor 
to proceed with diligence more rapidly than if retarded 
by the necessary delays of an action, or to enjoy the 
benefit of the laws establishing a pari passu preference, 
from which, without such aid from the debtor, he might 
have been excluded. Such interference on the part of 
the bankrupt is held illegal.

A transaction, which by giving a creditor a right of 
lien or compensation indirectly confers a preference on 
him, is challengeable under the statute. Although it 
was held otherwise in the case referred to below, yet the 
ground of that decision appears to have been, that as 
there was in that case a new transaction, and the prefer
ence only incidental and consequential, it was requisite 
to prove fraud or collusion, (c)

If the payment in cash be fraudulent, it will be chal
lengeable at common law, but the creditors in objecting 
to such payment will not have the aid of the presump
tions established by the bankrupt statutes, unless the 
payment has been made after sequestration.

The statute of 1696 does not by any process of attach
ment carry the estate, with certain exceptions, to the 
creditors. Every act done by the bankrupt is effectual, 
which is not either at common law proved to be a fraud
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(а) 2 BelPs Com* 217.
(б) Hamilton’s Cred. v. Henry, Feb. 9th, 1743, Kilk. 49- Elchies’ Bank

rupt, n. 17, notes, p. 46.
M Hepburn v. Bell, July 11th, 1816, Fac. Coll. 2 Bell’s Com. 214.
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against other creditors, or actually prohibited by the 
statute. Payments in cash have not been prohibited by 
the act, and therefore they are considered as lawful.

The creditor to whom the payment is made, must be 
a creditor entitled at that time to demand payment, for 
if he be only a contingent creditor, (as a cautioner,) the 
payment, before the debt is due, is not in extinction of 
the debt, but truly a security, and therefore prohibited 
as falling under the act. (a)

A payment in bank notes, navy bills, &c., which are 
commonly paid and received as cash, would be held as a 
payment in money.

A payment by a draft or indorsation in the ordinary 
course of dealings is considered not as a preference 
affected by the statute, but as a necessary act, in the 
daily process of the debtor’s dealings, where he does not 
intend or is not obliged to stop at once. So also, a bill, 
given and received as cash in payment of goods, was 
held as money, (b)

But if the transaction be not in the due and ordinary 
course of trade, as if a bill be over-due, and protested, 
the indorsation of another bill in extinction of it is 
within the statute, (c)

Wherever the circumstances indicate collusion, or a 
contrivance to evade the act, or there is notice of insol
vency, the transaction will be challengeable; as if the bill 
given in payment be of a distant date, in which case it is 
a security rather than payment; or if it be give'' m;t in 
payment of a debt due, but in anticipation of what is not 
yet payable; (d) or if a debt due be paid not by a bill,

(а) Spiers v. Dunlop, June 15th, 1825, 4 S. and D. 92. Reversed in 
House of Lords, and remitted, May 22nd, 1826, 2 Wils. and Shaw, 253, and 
finally decided May 30th, 1827, 5 S. and D.

(б) Watson v. Young, March 1st, 1826, 4 S. and D. 507.
(c) Blaikie v. Wilson, July 1st, 1803.
(d) Speirs v. Dunlop, 2 Wilson and Shaw, 253. 2 Bell’s Comm. 219.



but merely by a promissory note ; or if an alarm has 
spread as to the debtor’s credit, (a)

A sale in market for a fair price is not challengeable. 
So a consignment of goods to a factor to be sold is 

unchallengeable; but if made for the purpose of giving 
him additional security for his general balance, it is 
exceptionable. And, finally, a payment into a cash 
account is available to the banker and to the cautioners ; 
but if brought about by the cautioners to lessen their 
responsibility, it will be challengeable, (b)

According to the language of the statute, the deed 
which is subject to be annulled must be granted to a 
creditor, and must give him a preference over other 
creditors. A person with whom the debtor enters into 
a new contract, is in no sense a creditor at the time of 
entering into the transaction ; nor does the deed granted 
by the bankrupt in such a transaction bestow a prefe
rence upon one creditor to the prejudice of the others.

The statute does not apply to an indorsation for 
money presently advanced, (c)

In ascertaining the manner in which the sixty days 
should be computed, questions have arisen respecting 
the dates of conveyances of moveables.

By the act of 54 Geo. 3, it was provided, that 
dispositions, assignations, and venditions, which do not 
require sasine, but to which intimation or delivery is 
requisite in order to render them complete, as trans
ferences, or as securities, shall be reckoned to be of the
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(а) Hotchkis, Trustee for the Creditors of Bertram, Gardiner, and Co. v. 
Royal Bank, July, 1796. 2 Bell’s Com. 219.

(б) Roddan v. Wightman, June 29th, 1815, Fac. Coll.
(c) Campbell of Glenerowall v. Graham, Jan. 16th, 1713, Dalr. Forbes, 

Diet. 1120-2. Brugh v. Gray, Jan. 1st, 1717, Bruce, Diet. 1125. Grant v. 
Duncan, Jan. 29th, and Dec. 12th, 1717, Dalr. Diet. 1228-9. Chalmers v. 
Cred. of Craig of Riccarton, Jan. 19th, 1726, Diet. 1231. Johnston 
v. Burnet and Home, Jan. 29th, 1751, Kilk. 64, Diet. 1130, 2 Bell’s
Comm. 222.
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date of the intimation, delivery, or other act requisite 
for completing the same, (a)

Indorsations of bills are not, in general, dated. The 
doctrine of the court seems to be, that an indorsation, if 
dated, is to be held as of that date till the contrary be 
proved; (b) and that if it be not dated, the legal 
presumption is, that the indorsation was made at the 
date of the bill, (c) If the time of delivery of the 
indorsed note can be discovered, that, under the late 
act, will be the date.

In order to prevent a bankrupt from conferring 
preferences indirectly on his favourite creditors, by 
means of a conveyance to a trustee, the statute further 
enacts, that “ any disposition or other right that shall 
be granted for hereafter, for relief or security of debts 
to be contracted for the future, shall be of no force as to 
any such debts that shall be found to be contracted 
after the sasine or infeftment following on the said 
disposition or right, but prejudice to the validity of the 
said disposition and right as to other points, as 
accords.”

It was established by a series of decisions that no 
debtor could give an infeftment in security over his 
heritable estate, for a future debt, or for a cash account, 
or for securing the cautioner in such a transaction. 
But still it was possible to effect this object indirectly, 
by means of an absolute conveyance and back bond. (d)

The act of 33 Geo. 3, c. 74, was afterwards passed, 
and its provisions, with some alterations, are introduced 
in the present bankrupt act.

Under this statute, the ordinary cash account with a 
banker may be secured heritably, provided the sum to

(a) 54 Geo. 3, c. 137, J 13.
Thistle Bank v. Leny, 15 May, 1794. 2 Bell’s Com. 231.

(c) Smith v. Home, 5 Dec. 1712, Dalr. Diet. 1502. Moore v. Paxton, 
9 Dec. 1766, Diet, 12,259, (<*) l Bell’s Comm. 672.



be secured is limited to a certain definite extent, to be 
specified in the security.

It seems that the sum to be secured is not to exceed 
in amount the principal sum which the person who is 
to be accommodated shall have the privilege of drawing, 
together with three years’ interest of that sum.

Sums drawn out by bank-checks; sums for which 
bankers have accepted drafts; acceptances ordered to- 
be paid at the banker’s; guarantees or letters of credit 
which the banker may give, may be included within 
the security.

There seems to be no doubt that a similar credit 
granted by a merchant to a person giving the security, 
will be effectual. The law is not restricted to banks or 
bankers: but expressly extends to cash accounts or 
credits by others, (a). The statute as it applies only to 
heritable estates, does not prevent an available security 
being granted over moveables for future debts. Bills 
may be deposited, moveables may be pledged, and a 
ship may be mortgaged for debts to be afterwards 
contracted. A cash account may, independently of the 
saving clause in the late statutes, be secured by a mort
gage over a ship. (b)

IV. It has been said that the principles and rules of 
the common law of England, as now universally known 
and understood, are so strong against fraud in every shape, 
that they would have attained every end proposed by the 
statute 13 Eliz. c. 5. (c)

This statute “ makes every act whatever done to de
fraud a creditor or creditors, of no effect against such 
creditor or creditors.” (d)

But such a construction is not to be made in sup
port of creditors as will make third persons sufferers. 
Therefore the statute does not militate against any trans-

(a) 2 Bell’s Comm. p. 241. (b) 2 Bell’s Comm. p. 242.
(c) Per Lord Mansfield, C. J. in Cadogan v. Kennett, Cowp. 432.
(d) Ib.
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action bona fide, and where there is no imagination of 
fraud, (a)

But if the transaction were not bond fide, the circum
stance of its being done for a valuable consideration will 
not alone take it out of the statute. (b)

Thus, where there had been a decree in the Court of 
Chancery, and a sequestration, a person, with knowledge 
of the decree, bought the house and goods belonging to 
the defendant, and gave a full price for them, the court 
said the purchase, being with a manifest intent to defeat 
the creditor, was fraudulent and void, notwithstanding a 
valuable consideration, (c)

So, if a man know of a judgment and execution, and, 
with a view to defeat it, purchases the debtor’s goods, it 
is void. (d)

There are many things which are considered as cir
cumstances of fraud. Although the statute is silent re
specting possession, yet it has been seen that the retention 
by the vendor of the possession of goods which he has 
sold affords a presumption of fraud, (e)

A fair voluntary conveyance may be good against cre
ditors notwithstanding its being voluntary, (f)

The circumstance of a man’s being indebted at the 
time of his making a voluntary conveyance, is an argu
ment of fraud, (g)

It has been decided, that in order to bring a case within 
the statute 13 Eliz. c. 5, it is not required that the party 
at the time of making the conveyance, should be indebted 
to the extent of insolvency. Thus, a man owing five 
hundred pounds, and having property to that amount, 
may render himself insolvent by assigning it over to a 
third person. When, therefore, it was stated in the cor-

(o) Per Lord Mansfield, C. J., in Cadogan v. Kennett, Cowp. 432.
(6) Ib.
(c) Per Lord Mansfield, ib. Witham v. Bland, 3 Swanst. Rep. 276, n.
(d) Cowp. ib. (e) Ib.
(/) Ib. (g) Ib.
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respondence of the debtor, that he and his wife were 
bowed down by pecuniary embarrassments, and that the 
plaintiff’s proceeding to extremities would render the wife 
of the debtor, after his death, perfectly destitute, Lord 
Tenterden, C. J., said he “ should collect from that let
ter, that he had no means of paying the debt, and after 
the disposition of this property in favour of his daughters- 
in-law, he clearly had none. There is, undoubtedly, 
high authority for saying that a party must be in insol
vent circumstances to render a conveyance by him frau
dulent within the statute of Eliz.; but that must not be 
understood as importing that a person may not render 
himself insolvent by conveying his property to a person 
who is not a creditor.” (a)

If there be a conveyance to a trustee for the benefit of 
the debtor, it is fraudulent. (5)

A general deed of gift of all his goods, is suspicious 
to be done upon fraud to deceive creditors, (c)

The construction of this statute became the subject of 
judicial decision in Twyne’s case, (d) and as the signs 
and marks of fraud, it was said by the court—

1st, That the gift was general, without exception of 
the donor’s apparel or any thing of necessity.

2ndly, The donor continued in possession, and used 
the goods as his own, and by means thereof traded with 
others, and defrauded and deceived them.

3rdly, It was made in secret.
4thly, It was made pending the writ.
5thly, There was a trust between the parties, for the 

donor possessed all, and used them as his proper goods; 
and fraud is always apparelled and clad with trust.

6thly, The deed expresses that the gift was made 
honestly, truly, and bond jide; et clansulce inconsuetce 
semper inducunt susjncionem.

(а) Tenterden, C. J., in Shears v. Rogers, 3 Bar. and Adol. 369.
(б) Per Lord Mansfield, C. J., in Cadogan v. Kennett, Cowp. 432.
(c) Bacon’s Use of the Law. id) 3 Co. 80.
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The general conclusion from this case is, that evidence 
of the fraudulent intent supersedes the whole inquiry 
into the consideration, for no merit in any of the parties 
to a transaction can save it, if it carries intrinsically or 
extrinsically the plain characters of fraud. (a)

So, where A. being indebted to five several persons 
in the sum of twenty pounds each, and having goods to 
the value of twenty pounds, made a deed of gift of them 
to one of the five in satisfaction of his debt, but upon 
this secret trust between them, that the grantee, in com
passion to his circumstances, should deal favourably with 
him in permitting him, or some other for him, to use and 
possess the said goods, paying this creditor, as he was 
able and could afford it, the said debt of twenty pounds, 
it was held to be a fraudulent conveyance. (*)

So, if A. make a bill of sale of all his goods in consi
deration of blood and natural affection to his son or one 
of his relations, it is a void conveyance in respect to cre
ditors. (c)

So, where an executor advanced sums of money to his 
daughters, who were legatees under the will of which he 
was executor, to two of them on marriage, to the others 
as a voluntary gift, and afterwards died insolvent, having 
received assets, Lord Northington held the voluntary 
gifts to be fraudulent, though there was no evidence, and 
the daughters in their answers denied that, the money 
advanced was on account, or in part payment of their 
legacies, or that it was, to their knowledge and belief, 
part of the personal estate of the testator, his Lordship 
observing, that it is the motive of the giver, not the 
knowledge of the acceptor that is to weigh. (d)

A., by bill of sale, made over his goods to a trustee 
for B., who lived with him as his wife, and was so re-

(a) Roberts on Fraudulent Conv. 28, 548,
(b) 3 Co. 81. Moore's Rep. 639.
(c) 2 Roll, Ab. 779. Palm. 214, 3 Co. 81.
(d) Partridge v. Gopp, Ambler's Rep. 596, 597.
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puted, and he also purchased a lease of the house wherein 
he dwelt, in the name of a trustee, and declared the 
trust thereof to himself for life, then in trust for B., du
ring the residue of the term. This bill of sale was holden 
fraudulent as against creditors, (a)

But though a settlement be made after marriage, 
yet if it were in pursuance of marriage articles, to make 
a provision on the wife, and the issue of the marriage, it 
is not fraudulent; and in this case the wife and children 
become purchasers themselves, and shall avoid a prior 
voluntary conveyance. (b)

It seems however that a settlement after marriage can 
derive no validity from such agreement before marriage, 
(whether such agreement be by writing or parol,) unless 
there be such a conformity between the thing done and 
the thing promised as imports a veritable intention of 
performance, (c)

A settlement after a marriage in Scotland, was not 
supported against creditors in bankruptcy, as upon a va
luable consideration, by a re-celebration of the marriage 
in England. (d) But it was sustained as the considera
tion of an agreement to settle by the parent of the other 
party, (e)

Before the statute of frauds, a verbal agreement pre
viously to the marriage was sufficient to prevent its being 
said to be fraudulent, (f)

A settlement was sustained by the consideration of 
marriage against creditors, notwithstanding false recitals 
that the property was the wife’s, protecting also volun
tary expenditure by the husband after the marriage, in 
improvement by building and enfranchising copyholds;

(a) Fletcher v. Lady Sedley, 2 Vern. 490.
Cb) Gro. Jac. 158, 455. 1 Lev. 150. Hard. 395. Roberts on Convey. 218.
(c) Roberts on Convey. 245.
(d) Ex parte Hall, 1 Ves. and Bea. 112. Griffin v. Stanhope, Cro. Jac. 454.
(e) lb. (/) 1 Vent. 194.
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but it was not sustained as to jewels and furniture pur
chased by him after the marriage, and given to her. (a) 

So, if after marriage, the wife being entitled to a 
portion, which the husband cannot touch without the aid 
of the Court of Chancery, and the trustees will not pay 
it without the husband’s making a settlement; if the 
husband does agree to this, and does that which the 
court would decree, it is a good settlement against cre
ditors. (b)

A portion, or an additional portion, given to the hus
band by the friends of the wife, is a valuable considera
tion for the limitations of a settlement after marriage in 
favour of the wife and the issue, (c)

If a person, before he contracts debts, makes a volun
tary settlement on his son bond fide, it seems that this is 
not within the statute. (d)

It is only, however, under particular circumstances 
that this support has been allowed to voluntary gifts 
against bond fide creditors upon subsequent contracts; 
the bare circumstance of the non-existence of the parti
cular debt at the time of the voluntary alienation is not 
always a sufficient ground for sustaining it. 00

Fraudulent conveyances and gifts are only void against 
purchasers and creditors, and bind the parties themselves 
and their representatives.(y')

Property voluntarily conveyed by a bankrupt without 
a valuable consideration, and which conveyance would 
be void as against his creditors, by statute 13 Eliz. c. 5,

(«) Campion v. Cotton, 17 Ves. 263. Wheeler v. Caryl, Amb. 121, and 
Roberts on Convey. 278 to 315.

(6) Jones v. Marsh, cit. ib.
(c) Roberts on Convey. 252, 261.
(d) 3 Bac. Abr. tit. Fraud, C. cites 1 Mod. 119, 1 Vent. 194, 1 Sid. 349,

2 Roll Rep. 306. Roberts on Convey. 15, et seq. (e) Ib. 17*
(/) Cro. Jac. 270. 3 Bac. Abr. ib. and the cases there cited. Hawes

v. Loader, Yel. 196, S. C. Roll. Abr. 549. S. P. Edwards v. Harbon, 
2T.R. 587.
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will pass to his assignees under the assignment or bar
gain and sale, and may be recovered by them, (a)

By the statute 6 Geo. 4, c. 16, s. 73, if any bankrupt, 
being at the time insolvent, shall (except upon the mar
riage of any of his children, or for some valuable consi
deration) have conveyed, assigned, or transferred to anv 
of his children, or any other person, any hereditaments, 
offices, fees, annuities, leases, goods, or chattels, or have 
delivered or made over to any such person any bills, 
bonds, notes, or other securities, or have transferred his 
debts to any other person or persons, or into any other 
person’s name, the commissioners shall have power to sell 
and dispose of the same; and every such sale shall be 
valid against the bankrupt, and such children and per
sons as aforesaid, and against all persons claiming 
under him.

It is required as a condition to the power which is con
ferred on the commissioners of assigning the property 
comprised in the conveyance, that the trader should be 
insolvent at the time of making it.

Insolvency has been defined to be “ an incapacity to 
pay debts—the want of means within a man’s power to 
discharge the demands upon him.

“ It means a general inability in the bankrupt to answer 
his engagements, which was not to be inferred from his 
renewing bills of exchange in a particular instance.” (b) 

“ By insolvent circumstances is meant, that a person 
is not in a condition to pay his debts in the ordinary 
course, as persons carrying on trade usually do.” (c)

“ It does not follow, that he is not insolvent, because he 
may ultimately have a surplus upon the winding up of 
his affairs.” (d)

Money not being a subject of conveyance, is not within

(c) Glaister v. Hewer, 8 Ves. 195. Fitzer v. Fitzer, 2 Atk. 511.
(6) 1 Camp. N. P. R. 492.
(c) Bayly v. Schofield, 1 Mau. and Sel. 338.
(d) Cutten v. Sanger, 2 You. and Jer. 466, 467, 468.
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the statute, and therefore money given by a father 
before his bankruptcy to his son, to advance him in a 
partnership, could not be recovered back by the father’s 
assignees; (a) and where the father, a partner in a 
banking house, transferred a sum to the credit of the 
son in the partnership books, it was considered the same 
as a gift of money, and therefore not within the 
statute. (6)

So also, where a father being in the habit of supplying 
his son with money to pay his bills, gave him £200 just 
before he stopped payment; (c) so where a father exe
cuted a mortgage to secure a debt due from the son to 
the mortgagee, it is not a voluntary conveyance within 
the statute, the consideration in law being the same, 
whether a man pledges his estate for his own debt or the 
debt of another. (d) But stock is within the statute, (e)

A voluntary settlement or purchase by a trader for 
his wife is a case within the statute, the wife being 
comprehended within the words “ children or any other 
person ” (f)

This section of the statute has not a retrospective 
operation, (g)

The assignment of the whole of his property by a 
trader is, in general, fraudulent and void, (h) whether it 
be a voluntary preference or not: (i) and a colourable 
exception of some inconsiderable portion does not alter

(a) Kensington v. Chantler, 2 M. and S. 36. Ex parte Shorland, 
7 Ves. 88.

(b) Ex parte Skerratt, 2 Rose, 384.
(c) Abell v. Daniell, 1 Mood, and M. 370.
(d) Ex parte Hearne, 1 Buck, 165.
(e) Brown v. Bellaris, 5 Mad. 53.
(/) Glaister v. Hewer, 8 Ves. 195. 9 Ves. 12. 11 Ves. 377. Emley v.

Guy, 3 Mer. 702. Crisp v. Pratt, Cro. Car. 549. Lilly v. Osborn, 
3 P. Wms. 298.

(g) Wombwell v. Laver, 2 Sim. 360.
(k) Butcher v. Easto, 1 Dougl. 295. Worseley v. Demattos, 1 Burr. 467- 

Botcherby v. Lancaster, 1 Ad. and Ell. 77- Stewart v. Moody, 1 Cr. M. 
and Rose. 777.

(i) Thornton v. Hargreaves, 7 East, 544.
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the rule, (a) But it has been recently determined that 
a sale, even of the whole effects of a trader, is not in 
itself an act of bankruptcy ; (6) and if the vendee gives 
an adequate valuable consideration for the goods, and 
is ignorant of the debtor’s design, the transaction as 
regards the purchaser is valid, although it was the in
tention of the vendor to abscond immediately, (c)

The assignment even of part of a trader’s effects is 
void, if it be made in contemplation of bankruptcy, and 
in order to give a fraudulent preference to a particular 
creditor, (d) even where there has been a colourable 
sale. (e)

If the circumstances of the debtor were such as might 
lead him reasonably to believe that his bankruptcy was 
probable, though not inevitable, the transfer will be 
void. (/)

If the transfer by a trader to a creditor be not volun
tarily made, it is not a fraudulent preference within the 
statute ; as if it be made under apprehension of prose
cution for forgery, (g) or of legal process ; (h) although

(a) Wilson v. Day, 2 Burr. 827, 832. Compton v. Bedford, 1 Bl. Rep. 
362. Law v. Skinner, 2 Bl. Rep. 996.

(b) Baxter y. Pritchard, 1 Ad. and Ell. 456. S. C. 3 Nev. and Man. 638.
1 Ad. and Ell. 463.

(c) Baxter v. Pritchard, Ib. Rose v. Haycock, 1 Ad. and Ell. 460, n. 
S. C. 3 Nev. and Man. 644, n. Per Lord Kenyon, C. J. Whitwell v. 
Thompson, 1 Esp. 72.

(d) Bevan v. Nunn, 9 Bingh. 107. Pulling v. Tucker, 4 Bar. and Aid. 
382. Morgan v. Horseman, 3 Taunt. 241. Linton v. Bartlett, 3 Wils. 47. 
Hannan v. Fisher, Cowp. 117. Alderson v. Temple, 4 Burr. 2235. S. C.
1 BL Rep. 660. Hassell v. Simpson, 1 Dougl. 89, n. Singleton v. Butler,
2 Bos. and Pul. 283. S. C. 3 Esp. 215.

(e) Rust v. Cooper, Cowp. 629. Carr v. Burdiss, 1 Cr. Mees. and Rose. 
443. Morgan v. Brundrett, 5 Bar. and Adol. 289. Belcher v. Prittie, 10 
Bingh. 408. Gibbins v. Phillips, 7 Bar. and Cres. 529- Weelwright v. 
Jackson, 5 Taunt. 109. Fidgeon v. Sharp, l Marsh. 196. Yeats v. Groves,
1 Ves. jun. 280. Balme v. Hutton, 2 Young and Jer. 101. Flook v. Jones, 
4 Bingh. 20.

(/) Poland v. Glyn, 2 Dow. and Ry. 310. S. C. 12 B. Moore, 109, n. 
4 Bingh. 22, n. Cook v. Caldecott, 1 M. and Malk. 522.

(g) De Tastett v. Carroll, 1 Stark. N. P. C. 88.
(h) Corbould v. Broadhurst, 1 M. and Rob. 189.
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such apprehension prove to be groundless; (a) or 
through the threats, or even the importunity of the cre
ditor ; (b) although the debt had not actually fallen 
due at the time- (c) A payment made in performance 
of a prior contract cannot be considered as a fraudulent 
preference. (d)

When a valuable consideration has been given for the 
goods, although they may have been sold considerably 
below prime cost, yet the sale cannot be impeached, if 
the purchaser has acted bond fide, and if he could not 
reasonably have known that it was made with the view 
of defrauding the creditors, (e) The purchase of goods 
from the bankrupt at unduly low prices affords some 
evidence of unfair dealing. (/)

The vendee may, at any time before circumstances have 
taken place to vest the property absolutely in himself, 
rescind the contract, and refuse to accept the goods ; as 
where, either before (g) or immediately after (h) the 
receipt of the goods, the consignee sent notice to the con
signor that he was in embarrassed circumstances, and 
should therefore decline accepting the consignment. But 
if the property has already vested, the right is absolutely 
gone; (i) for although a trader, even when in an insol
vent state, is justified in rescinding a contract before the 
property has vested, and declining to accept the goods,

(a) Thompson v. Freeman, 1 T. R. 155* Dixon v. Baldwen, 5 East, 175. 
(5) Crosby v. Crouch, 11 East, 256. Smyth v. Payne, 6 T. R. 152.

Bayley v. Ballard, 1 Campb. 416. Davies v. Chippendale, 2 Bos. and Pul. 
282. Reed v. Ayton, Holt, N. P. C. 503. Cook v. Rogers, 7 Bingh. 438.

(c) Hartshorn v. Slodden, 2 Bos. and Pul. 582.
(d) Hunt v. Mortimer, 10 Bar. and Cres. 44. Crowfoot v. Gurney, 

9 Bingh. 371.
(e) Cook v. Caldecott, 4 C. and P. 315. Hogg v. Mitchell, 1 Stark. 

N. P. C. 241. Robinson v. Carrington, 1 Mont, and Ayr. 1.
(/) Yates v. Carnsew, 3 C. and P. 99. 1 M. and Malk. 497, 522.
(g) Richardson v. Goss, 3 Bos. and Pul. 119. Bartram v. Farebrother, 

Dan. and Lloyd’s Merc. Ca. 42. S. C. 1 M. and Payne, 515. 4 Bingh. 579.
(h) Salte V. Field, 5 T. R. 211. Atkin v. Barwick, 1 Stra. 165.
(t) Barnes v. Freeland, 6 T. R. 80. Smith v. Field, 5 Ib. 402.



yet the policy of the bankrupt laws will not suffer him 
to divest the property after it has once vested, and re
transfer the goods. The vendee must elect to rescind 
the contract immediately on the arrival of the goods, 
otherwise it will be presumed that he has accepted 
them, (a)

If the trader had the option, at the time of receiv
ing the goods, of rescinding the contract, his right 
of exercising this option will be determined, if he keep 
the goods for a length of time; because the option ought 
to be exercised on the receipt of the goods, and not de
layed until the trader is on the eve of bankruptcy. (b)

After an act of bankruptcy, the trader has strictly no 
power whatever of disposing of his goods; (c) for the 
property in a bankrupt’s goods and chattels passes to his 
assignees by relation from the moment of the bank
ruptcy. (d) Accordingly, it has been held that a sale 
or gift of the property by the bankrupt, after a com
mission has been awarded, though the commissioners 
have not become possessed of the goods, is void, and (e) 
so is a sale of goods generally, after an act of bank
ruptcy has been committed, even before the commission 
is sued out. (f)

But, for the security of purchasers, it is enacted, that 
conveyances and other contracts and dealings by the 
bankrupt, made more than two calendar months, (g) 
before the date and issuing of the commission, (h) and 
payments really and bond fide made by the bankrupt to

(а) Neate v. Ball, 2 East, 117. Livesay y. Hood, 2 Campb. 83.
(б) Neate v. Ball, 2 East, 117. See per Lord Kenyon, C. J., ib. 125.
(c) Waller v. Drakeford, 1 Stark. N. P. C. 482. Allanson v. Atkinson,

1 M. and S. 583. Copland v. Stein, 8 T..R. 199-
(d) Cooper y. Chitty, 1 Burr. 20. Lazarus v. Waithraan, 5 B. Moore, 

313. Copland v. Stein, 8 T. R. 208.
(e) Smith v. Mills, Moore, 594.
(/) Dyson v. Glover, 3 Salk. 60. PerTwysden, J., 1 Sid. 272.
(g) Godson v. Sanctuary, 1 Nev. and Man. 52. Cowie v. Harris, 1 M. 

and Malk. 141.
(h) 6 Geo. 4, c. 16, § 81.
VOL. III.
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any creditor at any time before the suing out of the 
commission, (a) shall be valid, provided the party had 
no notice of any prior act of bankruptcy committed. 
And even where the party has notice, a bond fide pur
chase for valuable consideration shall not be impeached, 
unless the commission shall have been sued out within 
twelve calendar months after the act of bankruptcy. (b) 

Where the bankrupt, after a secret act of bankruptcy, 
sells goods. for a valuable consideration, it is protected 
by the statute; (c) provided, however, that it be all one 
transaction, and that the parties really had a sale in 
contemplation. (d) So bond fide payments, after a secret 
act of bankruptcy, for actual debts, without any fraudu
lent preference, are protected by the statute, (e) pro
vided they are according to the ordinary and estab
lished course of dealing, (f) It was held by Tindal, 
C. J., that giving a quantity of books in payment of a 
dishonoured acceptance, was not a payment within the 
statute, (g)

Even where the transfer by the bankrupt is not pro
tected by the statute, it is only voidable at the election 
of the assignees, and no objection can be taken by third 
parties. (A) Therefore any act done by the assignees, 
affirming the transaction, makes it valid ; (i) as bring
ing assumpsit or debt instead of trover against the

(a) 6 Geo. 4, c. 16, § 82. (b) Ib. § 86.
(c) Hill v. Farnell, 9 Bar. and Ores. 45. Cash v. Young, 2 Ib. 413.
(d) Carter v. Breton, 6 Bingh. 617. Lloyd and Welsby, Merc. Ca. 290.
(e) Tucker v. Barrow, 1M. and Malk. 141. S. C. 3 C. and P. 85. Shaw 

v. Battley, 4 Bar. and Adol. 801. Churchill v. Crease, 5 Bingh. 177. 
Teale v. Younge, 1 M'Clel. and Y. 497. Cox v. Morgan, 2 Bos. andPul. 398.

(/) Bolton v. Jager, 1 Ry. and M. 265. Hovil v. Browning, 7 East, 154. 
Harwood v. Lomas, 11 East, 127. Bishop v. Crawshay, 3 Bar. and Cres. 
415. 3 C. and P. 88.

(g) Smith v. Moon, 1 M. and Malk. 458.
(h) Laroche v. Wakeman, Peake, 190. Webb v. Fox, 7T. R. 391. Fowler 

v. Down, 1 Bos. and Pul. 44. Ashley v. Kell, 2 Str. 1207.
(i) Wilson v. Poulter, 2 Str. 859. Read v. Vaughan, 7 Mod. 461. Butler 

v. Carver, 2 Stark. N. P. C. 433. Reed v. James. 1 Ib. 134. Bradberry v. 
Anderton, 1 Cr. Mees. and Rose. 493, 494, per Park, B.



vendee, (a) Nor can they repudiate the contract after 
they have once affirmed it. (b) If the assignees bring 
assumpsit, or other action in form ex contractu, the 
vendee may set off a debt due to him from the bank
rupt. (c) But a mere demand of payment made by the 
assignees does not preclude them from recovering in 
trover. (d)

It is provided by the statute, that where the party has 
no notice of a prior act of bankruptcy committed all 
contracts and other dealings and transactions with the 
bankrupt, bona fide made and entered into, more than 
two calendar months, (e) before the date and issuing of 
the commission, shall be valid; (f ) and all payments 
bond fide made to the bankrupt, and delivery to the 
bankrupt of any goods, &c., which belong to him, at 
any time before the date and issuing of the commission, 
shall be valid, (g)

Payment of bills in order to support the credit of a 
trader in embarrassed circumstances, without notice of 
his bankruptcy, is not fraudulent. (k) An auctioneer is 
protected in paying over the proceeds of the sale to his 
principal who is in prison without notice of an act of 
bankruptcy committed by the latter. (i) So, a factor 
is protected in paying, after notice of his principal’s 
bankruptcy, a bill drawn by the latter, and accepted by 
the factor, before notice, (j) So bond fide payments by 
purchasers to bankrupt vendors, without notice, are

(a) Hussey v. Fiddell, 3 Salk. 59. S. C. 12 Mod. 324. Burra v. Clarke, 
4 Campb. 355. Evans v. Mann, Cowp. 569.

(b) Brewer v. Sparrow, 7 Bar. and Cres. 310. Vernon v. Hanson, 2T. R. 
287.

(c) Smith v. Hodson, 4 T. R. 211.
(d) Hurst v. Gwennap, 2 Stark. N. P. C. 306.
(e) Vide supra.
(/) 6 Geo. 4, c. 16, § 81. (g) Ib* § 82.
(A) Foxcroft v. Devonshire* 2 Burr. 931. S. C. 1 BL Rep. 193. Copland 

v. Stein, 8 T. R. 204, 6.
(i) Coles v. Robins, 3 Campb. 183. Coles v. Wright, 4 Taunt. 198.
(j) Wilkins v. Casey, 7 T. R. 711.
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protected, whether the sale took place before or after the 
act of bankruptcy, (a) It has been held that a bill of 
exchange given in payment to the bankrupt, although 
the bill did not become payable till after the bank
ruptcy, was a payment protected by the statute. (b) 
The return to the bankrupt vendor of a bill, which had 
been accepted by him, but which when due had been 
dishonoured, is a good payment within the statute, (c) 
But the payment must be according to the ordinary 
course of trade, and dealing; (d) and it has been held 
that payment of an anticipated debt is not protected, (e) 

Voluntary payments made to, or on behalf of the 
bankrupt, after notice of an act of bankruptcy com
mitted, are not protected, (f) But where the payment 
is enforced by coercion of law, as where the trader has 
recovered judgment in a suit at law, before any com
mission has been sued out; (g) or even after commis
sion has issued, and while it remains in force, but has 
not been proceeded upon, such payment is protected. (h)

V. The principles of the common law against 
dispositions in fraud of creditors, and the statute 
13 Eliz. c. 5, with the decisions which have been given 
by the courts in England on that statute, have been 
adopted in all the colonies, except British Guiana, 
Ceylon, the Cape of Good Hope, Trinidad, St. Lucia, 
and Lower Canada. In none of the colonies are the 
bankrupt acts in force.

(a) Cash v. Young, 2 B. and C. 413. Hill v. Farnell, 9 B. and C. 45. 
3 B. and C. 415.

(b) Bennet v. Spackman, 1 C. and P. 274.
(c) Mayer v. Nias, 1 Bingh. 311.
(d) Ward v. Clarke, 1 M. and Malk. 497-
(e) Bishop v. Crawshay, 3 B. and C. 415.
(/) Vernon v. Hankey, 2 T. R. 113. King v. Leith, Ib. 141. Sowerby 

v. Brooks, 4 B. and A. 523.
{<j) Foster v. Allanson, 2 T. R. 479- Prin v. Beal, 3 Keble, 231. An

drews v. Spicer, ib. 616.
(h) Fuller v. Gibson, 2 Cox. 24. 2 T. R. 479-
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In Jamaica the act for the relief of insolvent debtors 
contains provisions directed against voluntary con
veyances, and acts done by the debtor in fraud of his 
creditors.

If the person applying to be discharged under the 
act, has within three years previously to the time 
of his being brought up for that purpose made any 
conveyance or assignment of land or slaves, or a bill of 
sale or other instrument in writing of his personal 
effects, without a valuable consideration, or has made 
any conveyance or assignment of land or slaves, or 
any bill of sale or other instrument in writing of his 
personal effects, and is not able to shew that the appli
cation of the purchase money for the same was fair and 
just towards his creditors generally, in satisfying 
their demands against him, or has purchased lands, 
slaves, or personal effects, of whatsoever nature, in the 
name of any other person or persons, or done any other 
fraudulent act whereby his creditors may be defeated ; 
all such conveyances, assignments, bills of sale, or 
other instruments in writing, are declared absolutely 
void, (a)

If the person discharged has before or after such 
discharge, being in insolvent circumstances, voluntarily 
conveyed, assigned, transferred, charged, delivered, or 
made over any estate, real or personal, security for 
money, judgment, bond, bill, note, money, goods or 
effects whatsoever to any creditor, or to any person in 
trust, or for the benefit of any creditor, such conveyance, 
assignment, transfer, charge, delivery, or making over, 
is fraudulent and void as against the assignee or assig
nees of such person, provided that the same was made 
within three months before the imprisonment of such 
person, or with the view or intention of taking the 
benefit of the act. (b)

(a) Jamaica Act, 4 W. 4, c. 11. (b) Cl. 39.



646 CONFLICT OF LAWS.

The statute 13 Eliz. c. 5, has been re-enacted in New 
York, with further provisions for the purpose of 
enforcing its object, (a)

The New York Revised Statute extends to every 
species of transfer, and to choses in action, and to every 
charge upon lands, goods, or choses in action, and not 
only in favour of creditors and purchasers, but in favour 
of the heirs, successors, personal representatives, and 
assignees who represent them. (h)

The English decisions would seem to be generally 
adopted in the United States, (c)

A voluntary settlement, by a person indebted at the 
time, was fraudulent and void, as to existing creditors. 
This principle had been established in the state of New 
Jersey, (d) by the supreme courts of New York, (e) and 
of the United States; and it prevails equally in several 
of the other states. (/)

A voluntary deed in favour of wife or children was 
held valid against subsequent purchasers without notice, 
but it was void as to existing creditors, if the donor was 
at the same time largely indebted. It was decided in 
the court of appeal in South Carolina, in 1830, that 
a voluntary gift to a child was not necessarily void as to 
existing creditors, but it would depend upon circum
stances ; and that a voluntary gift, if made bond fide, 
would be good against subsequent creditors, even

(а) N. Y. Rev. Stat. vol. 2, 135, § 1, vol. 2, 137, § 1, 3.
(б) Vol. 2, 690, § 3.
(c) Bayard v. Hoffman, 4 Johns. Ch. Rep. 450. Read v. Livingston,

3 Johns. Ch. Rep. 481. Bohn v. Headley, 7 Harr, and John. 257. 
Toulmin v. Buchanan, 1 Stewart’s Ala. Rep. 67. 2 Kent’s Comm. 440, 
et seq.

(d) Den v. De Hart, 1 Halsted’s Rep. 450,
(e) Jackson v. Seward, 5 Cowen’s Rep. 87. 8 Cowen’s Rep. 406. Jack

son v. Peck, 4 Wendell’s Rep. 300.
(/) Sexton v,Wheaton, 8 Wheat. Rep. 229. Hinde v. Longworth, 11 Ib. 

199. Thompson v. Dougherty, 12 Serg. and Rawle, 448. Parker v. Proctor, 
9 Mass. Rep. .390. Bennett v. Bedford, 11 Ib. 421. Meserve v. Dyer,
4 Greenlcaf’s Rep. 52. Hudnall v, Teasdall, 1 M'Cord’s Rep. 227-



without notice of it, and that the possession by the 
donor, if the donee be a child residing with the parents* 
was not to be deemed a badge of fraud, (a)

Under the New York Revised Statutes (b) no convey
ance or charge is to be adjudged fraudulent as against 
creditors or purchasers, solely on the ground that it was 
not founded on a valuable consideration.

In Louisiana a deed cannot be set aside as fraudulent 
by a creditor, who becomes such after the date of the 
alienation, unless it be proved to have been made with 
an intention to defraud future creditors, (c) '

A voluntary conveyance, if made with fraudulent 
views, would seem to be void, even as to subsequent 
creditors; but not to be so, if there was no fraud in 
fact, (d) A claim, at the time of the voluntary con
veyance, resting in unliquidated damages for a tort, 
which had not then been ascertained, and made certain 
by a judgment, would entitle the person having such 
claim to impeach the conveyance as a creditor, (e)

A court of equity assists a creditor at law to reach 
that species of personal property which is not tangible 
at law. The language of the Court of Errors in the case 
of Spader v. Davies, was that the court of equity would 
assist a judgment creditor at law in discovering and 
reaching personal property which had been placed in 
other hands; and that it made no difference whether 
that property consisted of choses in action, or money, or 
stock, (f)

(a) Howard v. Williams, Carolina Law Journal, No. 2, 231.
(b) Vol. 2, 137, § 4.
(c) Hesser v. Black, 17 Martin’s Louis. Rep. 96.
(id) Reade v. Livingston, 3 Johns. Ch. Rep. 501,502. Bennet v. Bedford 

Bank, 11 Mass. Rep. 421. Damon v. Bryant, 2 Pick. Rep. 411. Howe v. 
Ward, 4 Greenleaf’s Rep. 196.

(e) Fox v. Hills, 1 Conn. Rep. 295. Jackson v. Myers, 18 Johns. 
Rep. 425.

(/) Spader v. Davis, 5 Johns. Ch. Rep. 280. 20 Johns. Rep. 554* 
Donovan v. Finn, 1 Hopk, 59.
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The New York Revised Statutes (a) have expressly 
given jurisdiction to the court of chancery to satisfy 
debts at law out of debts due to the defendant, after a 

fieri facias at law has been returned nulla bona.
In Ohio a judgment creditor is authorized by statute 

to apply to the court of chancery for its aid in reaching 
property or money in the hands of third persons, when 
the debtor has not property sufficient to satisfy the 
judgment, which can be reached by execution. (b)

A debtor in failing circumstances may by assignment 
of his estate in trust, and made in good faith, prefer one 
creditor to another, when no bankrupt or other law 
prohibits such preference, and no legal lien binding 
on the property assigned exists, (c)

The assent of the creditors to be benefited by the 
assignment has been held to be essential to its validity, 
and the intervening attachment of another creditor, who 
is no party to the assignment, issued before such assent 
is given, has been preferred. (d) But, subject to this 
qualification, the assent of the creditors need not be 
given at the time of the assignment; and a subsequent 
assent in terms, or by actually receiving the benefit of 
the assignment, will be sufficient, (e) The assignment 
has been held to be good against a subsequent attach
ment, if the creditors had assented to the assignment 
prior to the attachment; (f) and the assignment has

(a) Vol. 2, 173, § 38.
(b) 2 Kent’s Comm. 444.
(c) Wilt v. Franklin, 1 Binney’s Rep. 502. Hendricks v. Robinson,

2 Johns. Ch. Rep. 307, 308. Moffat v. M'Dowall, 1 McCord’s Ch. Rep. 
434. Catlin v. Eagle Bank, 6 Conn. Rep. 233. 2 Kent’s Comm. 532.

(d) Widgery v. Haskell, 5 Mass. Rep. 144. Stevens v. Bell, 6 Ib. 339. 
Ward v. Lamson, 6 Pick. Rep. 358. Jewett v. Barnard, 6 Greenleaf’s Rep. 
381.

(e) Marbury v. Brooks, 7 Wheat. Rep. 556. Brooks v. Marbury, 
11 Ib. 78.

(f) Brown v. Minturn, 2 Gall. Rep. 557. Halsey v. Whitney, 4 Mason’s 
Rep. 217. Hastings v. Baldwin, 17 Mass. Rep. 552.



been supposed to be valid, even without such intervening 
assent in the case of an assignment to trustees for the 
benefit of the preferred creditors, (a)

The assent of absent persons to an assignment will be 
presumed, unless their dissent is expressed, if it be 
made for a valuable consideration, and be beneficial to 
them. (6)

(a) Nicoll v. Mumford, 4 Johns. Ch. Rep. 529. Brooks y. Marbury, 
11 Wheat. Rep. 97. Gray v. Hill, 10 Serg. and Rawle, 436. Halsey v. 
Whitney, 4 Mason’s Rep. 206.

(b) North v. Turner, 9 Serg. and Rawle, 244. De Forest v. Bacon, 
2 Conn. Rep. 633. 2 Kent’s Comm. 533.
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CHAPTER XIX.

BAILMENTS.

Contracts of.—Different kinds of.—Depositum,—Locatio-conductio.—Piynus. 

—Mandatum.—Commodatum, or loan for use.—Mutuum,—Promutuum, 

or solutio indebiti.—Definitions.—Rules as to the responsibility of bailees. 
—Doctrine of the civil law and the codes of Europe on the degrees of 
diligence required from them, and of negligence for which they are 
responsible.—When excused.—Commixion of property.

The possession of moveables is for many purposes, 
and especially for the protection of creditors, considered 
inseparable from the ownership of them. But there are 
contracts which not only admit of, but proceed entirely 
on the separation of the ownership from the possession. 
Of this description is the contract, which, in the 
language of the law of England, and of those countries 
which adopt that law, is called a bailment, (a) Of the 
several definitions given»of it by jurists, that of Mr. 
Justice Story seems the most simple and accurate : “A 
delivery of a thing in trust for some special object or 
purpose, and upon a contract express or implied to 
conform to the object or purpose of the trust.” (b) It 
comprehends those contracts designated in the civil law

(a) 2 Bl. Comm. 396. Jones on Bailments, 117. 2 Kent's Com. p. 559.
(b) Story on Bailments, 2.
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as depositum, locatio-conductio, mandatum, pignus, and 
commodatum.

The depositum is by the civil law defined to be 
“ quod custodiendum alieni datum est. Dictum ex eo, 
quod ponitur; prepositio enim, de, auget depositum, 
ut ostendat totum fidei ejus commissum, quod ad 
custodiam rei pertinet.” (a)

According to the definition of Pothier, it is a contract 
by which one of the contracting parties gives a thing to 
another to keep, who is to do so gratuitously, and obliges 
himself to return it when he shall be requested, (b)

In the Partidas it is thus defined : “ When one man 
gives any thing to another, in whom he has confidence, to 
keep it for him,” (c)

By the jurists of England, Scotland, and America, it 
is defined to be a naked bailment of goods, to be kept 
for the bailee without reward, and to be returned when 
he shall require it. (d)

Another contract of bailment is called in the civil law 
locatio, locatio-conductio, and is defined to be “ con
tractus quo de re fruenda vel facienda pro certo pretio 
convenit,” (e) a contract whereby the use of a thing, or 
the services and labour of a person, are stipulated to be 
given for a certain reward, (f)

Pothier defines it to be a contract by which one of 
the contracting parties allows the other to enjoy or use 
the thing hired during the stipulated period, for a com
pensation which the other party engages to pay. (g)

Ca) Dig. lib. 16, tit. 3,1. 1. Heinecc. Pand. lib. 16, § 217. Pothier ad 
Pand. lib. 16, tit. 3, § 1.

(b) Pothier, Tr. de Dep6t. Code Civil, Art. 1915.
(c) Partida 5, tit. 3,1. 1
(d) Jones on Bailments, 36. 1 Bell's Comm. 257- 2 Kent's Comm. 560.

Story on Bailments, 32.
(e) Poth. ad Pand. lib. 19, tit. 2, art. 1. Inst lib. 3, tit. 25. Voet, 

lib. 19, tit. 2, n. 1. Heinecc. Pand. lib. 19, tit. 2, § 317.
(/) Wood's Inst. b. 3, ch. 5, p. 235, 236. Domat, b. 1, tit. 4, § 1, n. 1.
(g) Poth. Cont. de Louage, ch. 1, n. 1. Domat, ib. Code Civil, art. 

1709, 1710.
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Lord Holt has defined it to be, “ when goods are left 
by the bailee to be used for hire.” (a)

The letter is called in the civil law locator, and in the 
French law locatmr, loueur, or bailleur, and the hirer is 
called in the civil law conductor, and in the French law 
conducteur, preneur, locataire, and is the person who pays 
the compensation, having the benefit of the use. (b)

A peculiarity in the use of the words locator and con
ductor, has attracted the notice of Heineccius and Sir W. 
Jones. The employer who gives the reward is called 
locator operis, (the letter of the work), but conductor 
operarum, (the hirer of the labour and services) ; while 
the party employed, who receives the pay, is called lo
cator operarum, (the letter of the labour and services), 
but conductor operis, (the hirer of the work. )(«)

The contract of letting and hiring is usually divided 
into two kinds: 1st, Locatio or locatio-conductio red, the 
bailment of a thing to be used by the bailee, for a com
pensation to be paid by him. 2nd, Locatio operis, or 
the hire of the labour and services of the bailee, for a 
compensation to be paid by the bailor. (d) And this 
class is again sub-divided into two classes: 1st, Locatio 
operis fadendi, or the hire of labour and work to be done 
or care and attention to be bestowed on the goods bailed 
by the bailee, for a compensation: 2nd, Locatio operis 
mercium vehendarum, or the hire of the carriage of goods 
from one place to another, for a compensation, (e)

The contract of mandatum, is in the civil law defined

(a) Coggs v. Bernard, 2 Ld. Raym. 909, 913.
(b) Poth. Cont. de Louage, n. 1. Domat, b. 1, tit. 4, § 1, n. 2. Heinec. 

Pand. lib. 19, tit. 2, § 318. Jones’s Bailm. 90.
(c) Heinec. ib. n. 320, n. Jones’s Bailm. ib. n. (r) Poth. Pand. lib. 19, 

tit. 2, p. 2, art. 1, § 1, 15. Poth. Cont. de Louage, n. 392. Gibbon’s Rome, 
yol. 8, c. 44, p. 84, 8vo. ed.

(d) Code Civil, art. 1709, 1710. Poth. Cont. de Louage, art. prelim. 
Merlin, Rep. art. Louage.

(e) Jones’s Bailm. 85, 86, 90, 103, 118. 2 Kent’s Com. 586. Code Civil,
art. 1709, 1710, 1711. Coggs v. Bernard, 2 Ld. Raym. 909, 913.
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to be that “ quo quis negotium gerendum committit ali- 
cui gratis illud suscipienti, animo invicem contrahendae 
obligationis.” (a)

A similar definition is given by Pothier, who adds, 
that it is to be done at the risk, and in the place of the 
bailor, and that the bailee is to render to him an ac
count. (b)

By the Code Civil, a mandate, or procuration, is de
fined to be an act by which one gives to another a power 
of doing something for the mandant, and in his name, (c) 

Heineccius gives a still more concise definition: “ Man- 
datum a manus datione dictum, est contractus consen- 
sualis, bonse fidei, quo alteri negotium, gratis geren
dum, committitur, et ab altero suscipitur.” (d)

Mr. Chancellor Kent’s definition is, “when one under
takes without recompence to do some act for another in 
respect to the thing bailed. ”(e)

Mr. Justice Story defines it to be “ a bailment of per
sonal property, in regard to which the bailee engages to 
do some act without reward.” (f)

Sir William Jones defines a mandate to be “a bailment 
of goods without reward, to be carried from place to 
place, or to have some act performed about them. "(9) 
This definition follows that of Lord Holt in feoggs v. 
Bernard, ('h) who says that it is a delivery of goods or 
chattels to somebody, who is to carry them, or to do

(a) Poth. Pand. lib. 17, tit. 1, art. 1. Dig. lib. 17, tit. 1. Cod. lib. 4, 
tit. 35. Inst. lib. 3, tit. 27.

(b) Poth. Tr. de Mandat, art. prelim. 1. Halifax, Analysis of the Civil 
Law, 70.

(c) Code Civil, art. 1984. Merlin, Rep. Mandat. § 1, art. prelim.
(d) Heinec. Pand. lib. 17, tit. 1, § 230. Vinn. ad Inst. p. 684. L. 20,

tit. 12, part. 5. 1 Bell’s Com. 476.
(e) 2 Kent’s Com. 568.
<y) Story’s Bailm. 101,102. Jones’s Bailm. 52,117. Coggs v. Bernard, 

2 Ld. Raym. 909, 913.
(g) Jones’s Bailm. 117.
(h) 2 Lord Raym. 909.
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some act about them gratis, without any reward for such 
work or carriage. It has been observed that the latter is 
more properly an enumeration of the various sorts of 
mandates than a strict definition of the contract, (a)

Commodatum, according to the definition in the civil 
law, is the delivery of a thing to be used by the bailee 
gratuitously for a limited time, and then to be specifically 
returned. “ Est contractus realis quo res non fungibilis 
alicui gratis ad certum usum ita traditur, ut, finito usu, 
eadem in specie restituatur.” (b)

Sir William Jones has adopted the description of it 
given by Pothier, and the other French jurists, and calls 
it a loan for use prit a usage, to distinguish it from a 
mutuum, or loan for consumption, (c) He defines it to 
be a bailment of a thing for a certain time, to be used 
by the borrower without paying for it. (d)

A similar definition is given by Mr. Chancellor 
Kent, (e)

Lord Holt has defined it to be when goods or chattels 
that are useful are lent to a friend gratis, to be used by 
him, and it is called commodatum, he adds, because the 
thing is to be restored in specie. (/)

This contract is, in the law of Scotland, called com
modate. (g)

It is intended in the following sections to treat of the 
contracts of depositum, locatio-conductio, and commoda
tum, and also that of mutuum, or loan for consumption, 
and the promutuum, or solutio indebiti.

The contract of pledge was the subject of consideration

(a) Story’s Bailm. 10Q.
(J) Ayliffe’s Pand. b. 4, tit. .16, p. 516. Inst. lib. 3, tit. 15, § 2. Dig. 

lib. 13, tit. 6,1. 1,17, § 3. Domat, b. 1, tit. 5, § 1, n. 1. Wood’s Inst, 
b. 3, c. 1, p. 215. Heinec. ad Pand. lib. 13, tit. 6, n. 106.

(c) Poth. Tr. de Pret a Usage. Jones’s Bailm. 64.
(d) Jones’s Bailm. 118.
(e) 2 Kent’s Comm. 573.
(/) Coggs v. Bernard, 2 Lord Raym. 909, 913. >
(g) Ersk. Inst. b. 3, tit. 1, § 20. 1 Bell’s Com. 255.
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in a preceding chapter ; the contract of mandatum will 
be considered in a subsequent part of this work, which 
treats of the appointment and obligations of curators, 
attornies, &c.

These contracts under their original designation, re
tain a prominent place in the codes of Europe, and from 
them are derived many of the principles on which its 
commercial law is founded.

There are some observations applicable to all these 
contracts.

In two of these contracts, depositum and mandatum, 
the trust is for the benefit of the bailor. In the contract 
of commodatum, the trust is for the benefit of the bailee. 
In the contract of locatio and locatio-conductio, the trust 
is for the benefit of the bailor and bailee.

It is necessary to inquire what is the degree of dili
gence required from bailees, and consequently of the 
neglect for which they are responsible. ,

Vinnius, in his commentary on the Institutes, has enu
merated three degrees of diligence as recognized by the 
civil law. The first he calls “ diligentia minima seu 
infima,*’ or the slightest diligence. He describes it to 
be that diligence which all men are accustomed to bestow 
in respect of their own property. The want of this dili
gence he calls lata culpa, or gross neglect. “ Latam 
culpam e regione opponimus infimo gradui diligentiae, 
ut sit omissio ejus diligentiae, quam omnes homines suis 
rebus adhibere solent; aut id factum in re aliena, quod 
nemo admitteret in re propria. Itaque in lata culpa est, 
qui non prospicit, curat, cavet, quod omnes, qui modo 
sensu communi praediti sunt, provident,, et intelligunt, 
se cavere aut curare debere.” (a)

(a) Vinnius, ad Inst. lib. 3, tit. 15, n. 8. Dig. lib. 50, tit. 16, 1. 223; 
lib. 16, tit. 3,1. 32; lib. 22, tit. 6,1. 9, § 2 ; Ub. 36, tit. 1,1. 22, § 3; lib. 48, 
tit. 8,1. 7 5 lib. 17, tit. 1,1. 8, § 10, and 1. 29, § 3. Heinec. Elem. Juris. 
Civil, lib. 3, tit. 14, $ 787-
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He adduces, as instances of gross neglect, the person 
having his doors and windows open, so that any one 
could enter de piano; or allowing that which had been 
entrusted to him, to remain without any security in a 
place which was public, and to which every one had 
access, (a)

Another degree of diligence he calls media, and 
if this be wanting, the person is said to be guilty of a 
slight fault or negligence, levis culpa. He has not be
stowed that diligence which ordinarily men of prudent 
habits, would bestow on their own property, “ Quam 
hominum natura desiderat, id est, mediocris, et quam 
vulgo homines frugi suis rebus adhibere soliti sunt, aut 
id admissum in re aliena, quod diligens paterfam. non 
committeret in re sua, et ideo in jure nostro non exigitur 
ad consuetudinem hominis diligentissimi, sed ad eum 
modum, quo quis curat res proprias.” (a) It would be 
levis culpa, if he had not fastened the upper windows of 
his house, which could not be entered de piano, and 
which were only entered by means of ladders, which 
the robbers had placed against them.

The other degree of diligence, is that which is termed 
summa or exactissima, or that which the most vigilant 
and attentive man would bestow on his own property. 
Hence, when this degree of diligence is not bestowed, 
the party is only guilty of levissima culpa: “ Levissimam 
culpam opponimus diligentiae summae; ut sit omissio 
ejus diligentiae, quam vigilantissimus quisque atque at- 
tentissimus paterfam. suis rebus adhibet; aut id commis- 
sum in re aliena,quod diligentissimus paterfam.omitteret. 
Quare hanc culpam qui praestat, non excusabitur, si earn 
rebus alienis diligentiam praestiterit, quam aut ipse, aut 
plerique, suis rebus adhibere solent, modo quis alius di-

(a) Yinnius, ad Inst. lib. 3, tit. 15, n. 9. Inst. lib. 3, tit. 15, § 3. Dig. 
lib. 10, tit. 2, 1. 25, § 16; lib. 27, tit. 3, 1. 1; lib. 23, tit. 3,1. 17; lib. 17, 
tit. 2,1. 72 ; lib. 36, tit. 1,1. 22, § 3.
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ligentior majori cura adhibita damnum, quod illatum est, 
vitare potuerit: nam ad exactissimam diligentiam hsec 
culpa dirigitur.” (a)

Heineccius thus states the degrees of diligence which 
are required: “ Qui earn non adhibent diligentiam, quam 
solent patres-familias ad rem attentissimi, culpam levis- 
simam; qui omittunt diligentiam, a frugi patre-familias 
adhiberi solitam, levern; qui denique ne ea quidem di- 
ligentia, qua omnes, etiam dissoluti homines, uti solent, 
utuntur, latam committere dicuntur.” (b)

Useful as these definitions may be in assisting the 
judgment, yet, even in the opinion of those jurists by 
whom they are given, they cannot be universally applied.

Many circumstances may concur to increase or lessen 
the degree of negligence which might otherwise be 
imputable. “ Qualitas facti et circumstantiae semper 
augent aut minuunt culpam, ita ut in hominum actibus 
certis terminis circumscribi nequeat, tamen ad cogni- 
tionem hujus materise poterit nobis sufficere trium gra- 
duum distinctio, (c) cum varia hsec sint atque incerta, 
nimisque vaga, quam ut singula scientiae et perpetuis 
regulis subjici possint, magisque ad prudentiam refer- 
antur et arbitrium judicis.” (d)

It has been truly observed by Mr. Justice Story, that 
the standard by which the degrees of negligence are 
estimated must be variable. It must necessarily vary 
with the different habits and usages of different ages 
and countries, the customs of trade, the course of dealing, 
and the nature, bulk, and value of the articles. A man 
would not be expected to take the same care of a bag of 
oats, as of a bag of dollars ; of a bale of cotton, as of a 
box of diamonds or other jewellery ; of a common load

(ia) Vinnius, ad Inst. lib. 3, tit. 15, n. 9. Dig. lib. 13, tit. 6,1.18; lib. 44, 
tit. 7,1. 1, § 4 ; lib. 18, tit. 6,1. 3. Tulden, ad Inst. lib. 3, tit. 15, c. 8.

(b) Heinec. Elem. Jur. lib. 3, tit. 14, § 787-
(c) Tulden, ib.
(d) Vinnius, ad Inst. lib. 3, tit. 15, n. 9

VOL. III. U U
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of wood, as of a box of rare paintings ; of a rude block 
of marble, as of an exquisitely sculptured statue, (a)

Lata culpa, or gross neglect, was by the civil law, 
and by the laws of Holland, Spain, and France, treated 
as dob proximo, and equivalent to dolus, or fraud 
itself, (b) and it seems to be so considered by the law 
of Scotland, (c)

Sir William Jones also considers that this principle 
is recognized by the law of England; but it has been 
observed by Mr. Justice Story, that the depositary would 
be liable for gross neglect, although there was not the 
least imputation of fraud. (d)

The civil law makes the following application of these 
degrees to the different species of bailments: “ Con
tractus quidam dolum malum duntaxat recipiunt; qui- 
dam et dolum, et culpam. Dolum tantum depositum et 
precarium; dolum et culpam, mandatum, commodatum, 
venditum, pignori acceptum, locatum, item dotis datio, 
tutelse, negotia gesta: (in his quidem, et diligentiam.) 
Sodetas et rerum communio, et dolum, et culpam re- 
cipit.” (e) Some contracts make the party responsible 
for deceit only; some for both deceit and neglect. No
thing more than responsibility for deceit is demanded 
in deposits and possession at will; both deceit and 
neglect are inhibited in commissions, lending for use, 
custody after sale, taking in pledge, hiring; also in 
portions , guardianships, voluntary work : (among these 
some require even more than ordinary diligence).

(a) Story on Bailm. 10,11. Jones on Bailm. 37, 38. Batson v. Donovan, 
4 Bar. and Aid. 21, 36, 42.

0b) Dig. lib. 50, tit. 16, 1. 223, 226 ; lib. 11, tit. 6, 1. 1, § 1, 2. Noodt, 
lib. 16, tit. 3. Vinnius, ad Inst. lib. 3, tit. 15, § 12. Heinec. Elem. Juris. 
Civ. lib. 3, tit. 14, § 784. Voet, lib. 16, tit. 3, n. 7. Grot. Manud. ad Jurisp. 
Holl. lib. 3. c. 7- L. 11, tit. 33, Part. 5. Pothier, Tr. de Depot, n. 23, et seq. 
Code Civil, art. 1927. Merlin, Rep. tit. Depot, § l.

(c) Ersk. b. 3, tit. 1, § 21.
(<d) Story on Bailments, 8, 10,46, 119. Mytton v, Cock, 2 Stra. 1099. 

Clark v. Earnshaw, 1 Gow’s Rep. 30. Batson v. Donovan, 4 Bar. and 
Aid. 21. (<?) Dig. lib. 50, tit. 17,1. 23.
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Partnership and undivided property make the partner 
and joint proprietor answerable for both deceit and 
negligence.

“ In contractibus interdum dolum solum, interdum et 
culpam prsestamus; dolum, in deposito; nam, quia 
nulla utilitas ejus versatur, apud quem deponitur, merito 
dolus prsestatur solus; nisi forte et merces accessit, tunc 
enim, ut est et constitutum, etiam culpa exhibetur ; aut 
si hoc ab initio convenit, ut et culpam, et periculum prse- 
stet is, penes quem deponitur. Sed, ubi utrvusque utili
tas vertitur, ut in empto, ut in locato, ut in dote, ut in 
pignore, ut in societate, et dolus et culpa prsestatur. Com- 
modatum autem plerumque solam utilitatem continet ejus, 
cui commodatur; et ideo verior est Q. Mucii sententia, 
existimantis,et culpam praestandam,et diligentiam.,\a) In 
contracts we are sometimes responsible for deceit alone ; 
sometimes for neglect also ; for deceit only in deposits; 
because, since no benefit accrues to the depositary, he can 
justly be answerable for no more than deceit; but if 
a reward happen to be given, then a responsibility for 
neglect also is required; or, if it be agreed at the time 
of the contract, that the depositary shall answer both for 
neglect and for accident: but, where a benefit accrues 
to both parties, as in keeping a thing sold, as in hiring, 
as in portions, as in pledges, as in partnership, both de
ceit and neglect make the party liable, Lending for 
use indeed is, for the most part, beneficial to the bor
rower only; and for this reason, the better opinion is 
that of Q. Mucius, who thought that he should be re
sponsible not only for neglect, but even for the omission 
of more than ordinary diligence.

The law of France, as well as of Holland and Spain, 
adopted these rules of the civil law. (b)

(a) Dig. lib. 13, tit. 6,1. 5, § 2.
(b) Pothier, Tr. de Depot, n. 23, et seq. Voet, lib. 16, tit. 2, n. 7. Noodt, 

Opera, lib. 16, tit. 2. Heinec. Elem. Jur. lib. 3, tit. 14, § 784. Dig. lib. 
5Q, tit. 16, § 223, 226 ; lib. 11, tit. 6, 1. 1, § 1. Vinn. ad Inst. lib. 3, tit. 15, 
§ 12. L. 3, 4, tit. 3, part. 5.

u u 2
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The degree of diligence required depends on the in
terest which the bailee has in the subject of the bailment. 
If it be for the benefit of the bailor alone, slight dili
gence only is required from him, and he is consequently 
responsible only when he has been guilty of gross 
neglect, or according to the civil law, fraud. When 
the bailee alone derives a benefit from the bailment, 
great diligence on his part is required, and he is liable 
for slight neglect.

If both the bailor and bailee are reciprocally benefited 
by the bailment, ordinary diligence is required from the 
bailee, and he is answerable for ordinary neglect; “In 
contractibus, in quibus penes unum commodum, penes 
alterum incommodum est, ille, ordinarie culpam etiam 
levissimam; hie, non nisi latam, prsestat. Ubi par 
utriusque contrahentis commodum atque incommodum 
est, culpa etiam levis ab utroque praestanda est.” (a)

The same rules are adopted in the laws of Holland, (6) 
Spain, (c) and France, (d) and by the law of Scot
land, (e) England, (f) and the United States, (g)

Under the civil law, the bailee was exempted from 
liability for accidents, casu fortuito, unless he had by 
express contract assumed that liability.

It includes, as casus fortuiti, accidents by lightning, 
inundation, torrents, shipwreck, other perils of the sea, 
fire, robbery, hostile incursions, insurrections, and pi
racies: “ Animalium, verb,” says the Digest “casus, 
mortes, quaeque sine culpa accidunt, fugae servorum, qui 
custodiri non solent, rapinae, tumultus, incendia, aqua-

(a) Heinec. Elem. Jur. Ub. 3, tit. 14, § 778. Wood’s Inst. b. 1, c. 1, 
p. 107. Vinn. ad Inst. lib. 3, tit. 15, § 12.

(b) Voet, lib. 16, tit. 2, n. 7-
(c) L. 2, tit. 2, Part. 5. L. 4, tit. 3, Part. 5.
(d) Pothier, Oblig. p. 1, c. 2, art. 1, § l,n. 141, 142. Code Civil, art. 1880.
(e) Ersk. b. 3, tit. 1, § 21. 1 Bell’s Com. 453.
(/) Coggs v. Bernard, 2 Ld. Jtaym. 909- Jones’s Bailments, 10, 119-
(g) Story on Bailments, 17. 2 Kent’s Com. 575.



BAILMENTS. 661

rum magnitudines, impetus praedonum a nullo prae- 
stantur.” (a)

Vinnius having made an enumeration of them, says 
“ His adde damna omnia a privatis illata, quae quominus 
inferrentur, nulla cura caveri potuit. Ad casus autem 
fortuitos non sunt referendi illi casus, qui cum culpa 
conjuncti esse solent; cujusmodi sunt furta. Quam- 
obrem, qui rem furto amissam, vel incendio, verbi 
causa, servorum negligentia orto, consumptam dicit, 
is diligentiam suam probare debet. Quod verb incendium 
in alienis aedibus obortum occupat aedes vicinas, aut 
quod fulmine excitatur, aut a grassatoribus vel incen- 
diariis immittitur, id inter casus fortuitos numerari 
debet. ” (b)

The bailee is not answerable for losses arising from 
inevitable accident, or irresistible force, unless by means 
of some special contract, or by some positive policy of 
law. The common law uses the expression, “ the act 
of God,” to describe inevitable accidents, that is, those 
accidents produced by physical causes, which are irre
sistible ; as by lightning, storms, the perils of the seas, 
inundations, earthquakes, death, or illness. By irre
sistible force is meant such an interposition of human 
agency, as is from its nature and power absolutely 
uncontrollable. Of this nature are losses occasioned by 
the inroads of an hostile army, or, as the phrase com
monly is, by the king’s enemies, or losses occasioned 
by pirates, (c)

A loss by force from the person, or by forcibly break
ing open a house, has been considered a loss by irre
sistible force, (d)

(a) Dig. lib. 50, tit. 17, 1. 23; lib. 4, tit. 9, 1. 3, § 1 ; lib. 13, tit. 6, 
1. 5, § 4.

(&) Vinn. ad. Inst. lib. 3, tit. 15, § 5.
(c) Bracton, lib. 3, c. 2, p. 99. Abbott on Shipp, p. 3, c. 4, § 2,3. U, S. 

v. Smith, 5 Wheat. R. 153, 161, and note, ib. 163.
(.d) 4 Bl. Com. 223, 2 East, PI. Cr. c. 15, § 11, p. 496. Pothier, Tr. du 

Pret a Usage, art. 53. Jones on Bailm. 39.
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The loss by private theft, so far from excusing, affords 
presumptive evidence of levis culpa. “ Alia est furti 
ratio; id enim non casui, sed levi culpce, ferme ascri- 
bitur. (a) Adversus latrones parum prodest custodia ; 
adversus furem prodesse potest, si quis advigilet.” (b) 
Such also is the law of France, Holland, and Spain, (c) 

The law of England treats a loss thus occasioned as 
affording a presumption only of negligence, which, 
however, it is competent in the bailee to repel. (d)

The bailee may, by express contract, either limit or 
extend the liability which would attach to him without 
such contract: “Si quid nominatim convenit, vel plus, 
vel minus, in singulis contractibus : nam hoc servabitur, 
quod initio convenit, legem enim contractus dedit. (e) 
Thus in a deposit he may render himself liable : “Si 
convenit, ut in deposito et culpa prcestetur, rata est 
conventio; contractus enim legem ex conventione ac- 
cipiunt.” (/)

He cannot, however, by any contract, protect himself 
against responsibility for losses occasioned by his own 
fraud: “ Non valet si convenerit, ne dolus prae- 
stetur.” (g)

The consequences of the bailor mixing his own pro
perty with that of the bailee remain to be considered.

When the commixtion takes place with the consent, 
express or implied, of the bailee, or if it were accidental, 
they both become jointly interested in the property:

(a) Gothof. Comm, in L. Contractus, p. 145.
(b) Jones on Bailments, p. 43.
(c) Pothier, Cont. de Louage, n. 429, and Cont. de Pr6t a Usage, n. 53. 

Voet. lib. 16, tit. 3, n. 7. L. 3, tit. 3, Part. 5. L. 11, tit. 33, Part. 7.
id) Year Books, 10 H. 6. 21. Jones on Bailm. 76, 119. Story on Bail

ments, 27-
(e) Dig. lib. 50, tit. 17,1. 23.
(/) Dig. lib. 16, tit. 3,1. 1, § 6 ; lib. 2, tit. 14,1.7. Domat, b. 1, tit. 7, 

§ 3, art. 7. Pothier, Oblig. part 1, c. 2, art. 1, n. 142. Code Civil, art. 
1302, 1303. Southcote’s Case, 4 Rep. 83, b. Kettle v. Bromsall, Willes, 
Rep. 118, 121.

(y) Dig. lib. 50, tit. 17, 1. 23. Vinnius, ad Inst. lib. 3, tit. 15, § 12. 
Heinec. Elem. Jur. lib. 3, tit. 14, § 785. Story on Bailm. 21.



“ Voluntas duorum Dominorum miscentium materias, 
commune totum corpus efficit.” (a)

If the commixtion were wilfully made without such 
consent, the civil law gave the whole to the party who 
made the commixtion, but compelled him to pay damages 
to the other party for that which he had lost. (b)

By the common law, if he wilfully intermix his corn or 
hay with that of B., or cast his gold into another’s cru
cible, so that it becomes impossible to distinguish what be
longed to A. from what belonged to B.,the whole belongs 
to B. (c) But if the goods can be easily distinguished 
and separated, as articles of furniture, for instance, then 
no change of property takes place. (d) So, if the corn 
or flour mixed together were of equal value, then the in
jured party takes his given quantity, and not the whole. 
This is the construction given by Lord Eldon, of the cases 
in the old law. (e) But if the articles were of different 
value or quantity, and the original value not to be dis
tinguished, the party injured takes the whole. It is for 
the party guilty of the fraud to distinguish his own pro
perty satisfactorily, or lose it. No court of justice is 
bound to make the discrimination for him. (f)

(a) Dig. lib. 41, tit. 1,1. 7, § S. Vinnius, ad Inst. lib. 2, tit. 1, p. 154. 
Voet, lib. 41, tit. 1, n. 23. 2 Bl. Com. 405.

(b) Inst. lib. 2, tit. 1, 26, 28. 1 Bell’s Com. 276. Ersk. b. 2, tit. 1, § 17.
Poth. Tr. de la Propriete, n. 190. Code Civil, art. 572.

(c) Popham’s Rep. 38, pi. 2. Ward v. iEyre, 2 Bulst. 323.
id) Colwill v. Reeves, 2 Campb. N. P. Rep. 575. Holbrook v. Hyde, 

1 Vermont’s Rep. 286.
{e) 15 Ves. 442.
if) Sir William Scott, in the case of the Odin, 1 Rob. Rep. 250. Hart 

v. Ten Eyck, 2 Johns. Ch. Rep. 108. 2 Kent’s Com. p. 364.

BAILMENTS. 663



664 CONFLICT OF LAWS.

SECTION I.

DEPOSIT.

Necessary.—Voluntary.—Ordinary.—Sequestrations.—Irregular.— Subject 
of. By whom made.—Essential requisites of this contract.— Obligations 
of depositary.—Breaches of.—Restitution, to whom made.—At what place.

At what time.—Indemnity for expences and losses.—Liability of de
positary if he refuses to restore to depositor.

A deposit made from no other cause than imminent 
danger from fire, insurrection, shipwreck, or any similar 

calamity, was distinguished in the civil law as a necessary 
deposit, or miserabile depositum ; whilst that which was 
made without any such cause, but the voluntary act of 

the parties, was called a voluntary deposit.

The effect of this distinction in the civil law was, in 
the case of a necessary deposit, to subject the bailee to 
damages in double the value of the property deposited, 
if he were guilty of a breach of trust, (a)

The distinction was retained by the law of France. 
There was no difference in the damages to which the 
bailee was liable; but in the case of a necessary deposit, 
the owner of the deposit might prove by witnesses the 
receipt of it by the depositary, without regard to its value, 
although if it were a voluntary deposit, and its value ex
ceeded one hundred livres, that species of proof was not 
admissible. (b)

(a) Dig. lib. 16, tit. 3, 1. 1, § 2, 3, 4. Poth. ad Pand. lib. 16, tit. 3, § l. 
Heinec. Elem. Pand. lib. 16, tit. 3, § 219- Poth. Tr. de Depot, art. 
Prelim.

(b) Poth. Tr. de Depot, n. 76. Ord. 1667, tit. 20, art. 2, 3. Domat, b. 1, 
tit. 7, § 5. Code Civil, art. 1924, 1949, 1950.
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It has ceased to be retained in the law of Holland ; (a) 
and it forms no part of the law of England or America. (b) 

The civil law distinguished deposits as ordinary, and 
sequestrations. When there was only one party the de
positor, or several persons, but having only a common 
interest, it was called an ordinary deposit. A sequestra
tion was a deposit made by two or more parties depositors, 
either by their own voluntary agreement, or judicial sen
tence, each having a different and adverse interest. In 
the latter case the deposit is to be delivered to him, who 
is adjudged ultimately to have the right. 0)

This distinction is recognized by the law of Holland,(d) 
Spain, (e) and France, (f)

The difference in the civil law between the deposit and 
mutuum is, that in the contract of mutuum, the iden
tical thing lent is not to be returned, but another thing 
of the same kind, quality, nature, or value, and the 
property in the thing passes immediately to the bor
rower. (tg) But the property in the thing deposited does 
not pass ito the depositary, who has only the mere custody 
of it, and on the contrary, the property remains in the 
depositor. (h)

The depositum was also distinguished as irregular 
when the trust was to restore, not the identical thing, 
but tantundem. It resembles the contract of mutuum, be
cause the property passes to the depositary, but in other

(a) Groeneweg. adl. 1, lib. 16, tit. 3. Voet, lib. 16, tit. 3, n. 11.
(b) Jones on Bailm. 47. Story on Bailm. p. 33.
(c) Dig. lib. 16, tit. 3,1. 17.
(d) Voet, lib. 16, tit. 3, n. 12.
0) L. 1, tit. 3, part. 5.
{f) Poth. Tr. de Dep6t, n. 84, et seq. Code Civil, art. 1920, 1921, 1961.
(g) Inst. lib. 3, tit. 15. AylifFe’s Pand. b. 4, tit. 17. 1 Bell’s Comm,

257, 258.
(h) Poth. Tr. de Depot, c. 1, art. 2, § 2, n. 12. Dig. lib. 16, tit. 3,1. 17. 

1 Bell’s Com. 257, 258. Hartop v. Hoare, 3 Atk. 44. S. C. 2 Str. 1187
1 Wils. Rep. 8.
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respects it retains the character of the regular de
posit. (a)

Under the civil law, corporeal immoveable, as well as 
moveable property, and the evidences or titles by which 
incorporeal property, as debts, &c. were established, the 
ipsa instrumentorum corpora, might be the subject of 
deposit, (b)

The law of Holland, Spain, and France followed the 
civil law in this respect. (b)

By the common law, and in the law of Scotland, debts, 
ckoses in action, and other instruments may become the 
subject of deposit properly so called, (c)

It is not essential to the constitution of this contract 
that the depositor should have the absolute title to and 
property in the subject deposited, but a special property 
or even a possession of it, is sufficient. (d) A person 
who wrongfully holds property without any title, may 
make a valid deposit of it, and recover it back from every 
other person but the rightful owner. 0)

When the real owner receives on deposit, property of 
which he was then, or subsequently became the owner, 
he is under no obligation to return it, unless another 
person has acquired, as against him, some right, interest, 
or lien, which he is bound to respect: “ Qui rem suam 
deponi apud se patitur, vel utendam rogat, nec depositi 
nec commodati actione tenetur.” (f)

(a) Dig. lib. 16, tit. 3, 1. 24, 25, § 1; 1. 29, § 1, and 1. 31. Voet, ad Pand. 
lib. 16, tit. 3, n. 1. Poth. Tr. du Cont. de Depot, n. 82.

(b) Dig. lib. 16, tit. 3. 1. 14. Voet, ib. n. 3. L. 1, tit. 3, part. 5. Poth. 
Tr. de Dep6t, c. 1, art. 1, n. 2.

(c) Jones on Bailm. 35. I Bell’s Com. 258.
(d) Armory v. Delamirie, 1 Str. 505. Rooth v. Wilson, 1 Bar. and 

Aid. 59. Com. Dig. Action, Case, Trover, B. D. 2 Saund. 47, and note 
by Williams.

(<?) Dig. lib. 16, tit. 3,1. 1, § 39; 1. 31, § 1. Voet, lib. 16, tit. 3, n. 3.
(/) Dig. lib. 16, tit. 3,1. 15, 31, § 1. Poth. Tr. de Depot, c. 1, art. 1, 

§ 1, n. 4. Voet, ib. n, 3.
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It is essential to the constitution of this contract that 
there should be an actual delivery of the thing to the 
bailee, unless he has it already in his possession. It is 
not constituted by a mere contract, when there has not 
been a real or constructive delivery of it. (a)

The principal end of the delivery must be that of 
keeping file thing. (ft)

The custody must be gratuitous. The nature of this 
contract is altered, not by the owner making a present to 
the depositary for his care, but by the stipulation for re
ward being part of the original contract. («)

The consent of the depositor and depositary is essen
tial to the constitution of this contract. It may be im
plied, as when the former brings the thing to the depo
sitary’s house, and leaves it there with the knowledge and 
acquiescence of the latter, or with his servants or clerks, 
if it is according to his practice that they should receive 
deposits, but if the deposit is received by them clandes
tinely, or without any consent on his part, express or 
implied, he will not be responsible. (d)

In this, as in every other contract, the depositor and 
depositary must agree as to the thing which is delivered 
and as to the end for which it is delivered, (e)

The depositary, as he is a bailee without reward, is 
responsible only for gross neglect. But he is bound to 
take reasonable care, regard being had to the nature 
and quality of the thing deposited, and the circumstances 
under which it is deposited.

(a) Dig. lib. 16, tit. 3,1. 26, § 2. Poth. Tr. de Dep6t, art. 2,n. 7. Voet, 
ib. n. 1.

(b) Dig. lib. 17, tit. 1, 1. 8; lib. 16. tit. 3,1. 1, § 12; lib. 12, tit. 1,1. 18, 
§ 1. Pothier, Tr. de Depot, n. 9, et seq. Voet, ib. n. 1.

(c) Dig. lib. 16, tit. 3,1. 1, § 8, 9, 10. Poth. Tr. de Depot, c. 1, art. 2, 
§ 3, n. 13. Voet, ib. n. 1.

0d) Dig. lib. 4, tit. 9,1. 1, § 8. Poth. Tr. de Depot, n. 14. Lethbridge 
v. Phillips, 2 Stark. Rep. 544. Foster v. Essex Bank, 17 Mass. Rep. 479, 
498. Story’s Bailm. 41.

(e) Dig. lib. 12, tit. 1, 1. 18. § L Voet, lib. 16, tit. 3, n. 3. Poth. ib. n. 15.
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The depositary is not the less liable for gross negli
gence, because he is jointly interested with the depositor 
in the subject of the deposit, (a)

It is generally stated that the criterion for determining 
the liability of the depositary for gross neglect is, whe
ther he has bestowed the same care on the deposited 
property as he is accustomed to bestow on his flwn.

In the Digest, the rule is thus stated : “ Nam et si quis 
non ad eum modum, quem hominum natura desiderat, 
diligens est; nisi tamen ad suum modum curam in de- 
posito praestat, fraude non caret: nec enim salva fide 
minorem iis, quam suis rebus, diligentiam prsestabit.”(£>) 
The same doctrine is to be found in the Institutes,(c) and 
which is stated by Bracton in almost the same words as 
the law of England. “ Is apud quem res deponitur, re 
obligatur, et de ea re quam accepit restituenda tenetur ; 
et etiam ad id, si quid in re deposita dolo commiserit. 
Culpse autem nomine non tenetur, scilicet, desidise vel 
negligentise, quia qui negligenti amico rem custodiendam 
tradit, sibi ipsi et propriae fatuitati hoc debet impu- 
tare.” (d)

It is sanctioned by Lord Holt. (e)
Sir W. Jones, in commenting on the case of Mytton v. 

Cock, (/) where a painted cartoon pasted on canvass, 
had been deposited, and the bailee kept it so near a damp 
wall that it peeled, and was much injured, and the ver
dict was for the plaintiff, says : “If it had been proved 
that the bailee had kept his own pictures of the same 
sort, in the same place and manner, and they too had

(a) Dig. lib. 16, tit. 3, 1. 32; lib. 13, tit. 6, 1. 5; lib. 50, tit. 17, 1. 23. 
Grotius, Manud. ad Jurisp. Holl. lib. 3, c. 7. Voet, lib. 16, tit. 3, n. 7. 
Poth. Tr. de Depot, c. 2, n. 23. Tompkins v. Saltmarsh, 14 Serg. and 
Rawl. 275. Jones on Bailm. 82, 83. Story on Bailm. p. 41.

(b) Dig. lib. 16, tit. 3,1. 32. Poth. ad Pand. lib. 16, tit. 3, art. 1, $ 2, n. 25.
(c) Inst. lib. 3, tit. 15, § 3.
(<d) Inst. ib. Bract, lib. 3, 99, b.
(e) Coggs v. Bernard, 2 Ld. Raym. Rep. 909, 914.
(/) 2 Str. 1099.



been spoiled, a new trial would, I conceive, have been 
granted.” (a)

Pothier implicitly adopts the same doctrine, and he 
is followed by Mr. Chancellor Kent. (b) It seems also 
to be adopted by the jurisprudence of Holland, (c)

Mr. Justice Story has with great force combated the 
propriety of this general conclusion. He observes, that 
in the civil law gross negligence and fraud are con
sidered as equivalent to each other, (d) and therefore 
the depositary is not made responsible for any loss which 
does not carry with it a just presumption of fraud. That 
presumption would be repelled, if the depositary took 
the same care of the forfeited property as his own. (e) 
The law of England differs from the civil law in this 
respect, for it supposes that gross negligence may con
sist with perfect innocence of intention. Thus, in the 
case put by Pothier, if a depositary of diamonds, money, 
or jewels, usually kept under .lock, should leave them 
exposed in an open antechamber or vestibule, it would 
be no answer to the action that his own were left in the 
same place; since such articles are usually kept in more 
secure places ; and every depositary must be presumed 
to undertake for reasonable care with reference to the 
nature of the thing bailed. ( f)

Domat considers this to be the correct exposition of 
the civil law. (g)

Thus, where a gratuitous bailee put a horse of his 
brother into a pasture with his own cattle in the night

(a) Jones on Bailm. 122, 123. Gibbon v. Paynton, 4 Burr. 2298.

ib) 2 Kent’s Com. 562. Foster v. Essex Bank, 17 Mass. Rep. 479, 499.
(c) Voet, lib. 16, tit. 3, n. 7.

(d) Dig. lib. 16, tit. 3,1. 32. Lib. 50. tit. 17,1. 23. Lib. 13, tit. 6,1. 5, 
§ 2. Inst. lib. 3, tit. 3, § 15.

(ie) Story on Bailm. 43, et seq.

(/) Jones on Bailm. 38. Story on Bailm. 45.

(g) Domat, b. 1, tit. 7, § 3, n. 5.
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time, and by reason of a defect of fences the horse fell 
into a neighbouring field and was killed, (a)

Or where a person had a deposit of money, and put 
it with his own in a valise on board a steam boat, 
and left it there in an exposed situation all night, 
and it was stolen, and his own money was left, in 
each of these cases the bailee was held responsible for 
gross negligence. (b)

“ On questions of this nature,” says Lord Stowell, 
“ there is one position sometimes advanced which does 
not meet with my entire assent; namely, that captors 
are answerable only for such care as they would take of 
their own property. This, I think, is not a just cri
terion in such a case; for a man may, with respect to 
his own property, encounter risks from views of parti
cular advantage, or from a natural disposition of rash
ness, which would be entirely unjustifiable in respect to 
the custody of the goods of another person, which have 
come to his hands by an act of force. Where property 
is confided to the care of a particular person by one, 
who is, or may be supposed to be, acquainted with his 
character, the care, which he would take of his own 
property, might, indeed, be considered as a reasonable 
criterion.” (c)

Lord Coke’s doctrine on the liability of a depositary, 
without having specially undertaken for any other care 
than that which is incident to the character of a deposi
tary, has been questioned. He is considered to have de
duced from Southcote’s case rules which it does not war
rant, and which the general principles of law do not sanc
tion. In that case, the plaintiff charged the defendant 
with a deposit to keep safely; the defendant confessed the 
delivery, but pleaded that the goods deposited had been

(«) Rooth v. Wilson, 1 Bar. and Aid. 59.
(6) Tracey v. Wood, 3 Mason, R. 132. Story on Bailm* p. 46, 47.
(c) The William, 6 Rob. 316.
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feloniously stolen from him by one S. Judgment was 
given for the plaintiff, (a) The decision established the 
liability of a depositary not on a simple deposit, but on 
a special undertaking to keep safely, and in this respect 
the decision has been subsequently recognized. (b)

Lord Coke considered that an undertaking to keep, 
and an undertaking to keep safely, amounted to the 
same thing. This opinion was rejected in Coggs v. 
Bernard, (c)

It was a question amongst the Roman lawyers, whe
ther, if a box sealed up had been deposited, the box 
only should be demanded in an action, or the clothes 
which it contained should also be specified; and Treba- 
tius insists that the box only, not the particular contents 
of it, must be sued for, unless the things were previously 
shown, and then deposited: but Labeo asserts that he 
who deposits the box deposits the contents of it; and 
ought therefore to demand the clothes themselves. 
What, then, if the depositary was ignorant of the con
tents ? It seems to make no great difference, since he 
took the charge upon himself; and I am of opinion, says 
Ulpian, that although the box was sealed up, yet an 
action may be brought for what it contained, (d) This 
relates chiefly to the form of the libel; but surely cases 
may be put in which the difference may be very mate
rial as to the defence. Diamonds, gold, and precious 
trinkets ought, from their nature, to be kept with pe
culiar care under lock and key; it would therefore be 
gross neglect in a depositary to leave such a deposit in 
an open antechamber, and ordinary neglect, at least, to 
let them remain on his table, where they might possibly 
tempt his servants, if he knew, or had reason to believe 
what were the contents, notwithstanding the bailor might

(c) Southcote v. Bennett, 4 Rep. 84. Cro. Eliz. 815.
(b) Kettle v. Bromsall, Willes, Rep. 118.
(c) 2 Lord Raym. 909 Jones on Bailm. 40,
{<d) Dig. lib. 16, tit. 3,1.1,5 41.
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have taken away the key. No man can proportion his 
care to the nature of things without knowing them ; 
perhaps it would be no more than slight neglect to leave 
out of a drawer a box or casket which was neither 
known, nor could be justly suspected to contain dia
monds. Domat, who prefers the opinion of Trebatius, 
decides, “ that in such a case the depositary would only 
be obliged to restore the casket, as it was delivered 
without being responsible for the contents of it.” (a)

If the contents of the box or casket were purposely 
concealed from the bailee, with a view to induce him to 
receive it on bailment, and if he had been made ac
quainted with its contents he would not have received 
it, nor have exposed it, as he did, the transaction would 
be a fraud upon the bailee; or, at all events, the loss 
would be attributed to the bailor’s own folly or laches; 
and the bailee would not, even in a case of gross negli
gence, be responsible beyond the value of the box or 
casket itself, without the contents.

This conclusion may be drawn from the language of 
Lord C. J. Holt, in the case of Coggs v. Bernard, and 
from the doctrine of the courts on the liability of 
carriers. (b)

In the civil law, the depositary who had made an 
officious offer of his services was liable even for neglect, 
although no fraud could be imputed to him: “ Sed et 
si se quis deposito obtulit, (idem Julianus scribit) periculo 
se depositi illigasse; ita tamen, ut non solum dolum, 
sed etiam culpam et custodiam prasstet; non tamen 
casus fortuitos.” (c) Domat says he is liable, not only 
for gross mistakes, but for other faults, because the de
positor might, but for such officiousness, have chosen

(a) Jones on Bailm. 37, 38. Domat, b. 1, tit. 7, § 1, n. 17.
(b) Batson v. Donovan, 4 Bar. and Aid. 21. Sleat v. Fagg, 5 ib. 342. 

Bradley v. Waterhouse, 1 Moody and Malk. 154. Gibbon v. Paynter, 
4 Burr. 2298.

(c) Dig. lib. 16, tit. 3,1. 1, § 35. Ayliffe’s Pand. b. 4, tit. 17.
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another depositary, who would have been more care
ful. (a) Pothier adopts the doctrine of the civil law 
without comment, and considers that in the case of an 
officious offer without request, the party is bound to keep 
the deposit with all possible care, since he has thereby 
prevented the depositor from delivering it to a person, 
who might have been more careful than himself. (b)

The Code Civil having declared the rule that a deposi
tary must bestow, in keeping the thing deposited, the same 
care which he bestows in keeping his own, adds, that 
this rule “ is to be applied with more rigour if the de* 
positary has himself offered to receive the deposit.” (c) 

Sir W. Jones considers that the same rule prevails in 
the law of England. It should be observed that in the 
case of a negotiorum gestor, the civil law required only 
good faith in him who “ affectione coactus, ne bonamea 
distrahantur, negotiis se meis obtulerit.” (d)

By the civil law, if the depositary made use of the 
subject deposited without the express or implied consent 
of the depositor, he was guilty of a breach of trust, in
volving the criminality of theft. “ Qui rem depositam, 
invito domino, sciens prudensque in usus suos converte- 
rit, etiam furti delicto succedit.” (e) Although in the 
law of England there must be particular circumstances 
to constitute a felonious intent, yet the use of the deposit 
is, in that and every other system of jurisprudence, a 
gross breach of trust, which entitles the injured party to 
damages, (f)

(а) Domat, b. 1, tit, 7, § 3, n. 8. Vinn. lib. 3, tit; 15, § 12.
(б) Poth. Tr. de D^potj c. 2, § 1, art. 1, n. 30.
(c) Code Civil, art. 1927, 1928/
(id) Dig. lib. 3, tit. 5. 1 Bell’s Com. 269. Jones's Bailm. 48, 50.
(e) Cod. lib. 4, tit. 34,1. 3. Dig. lib. 16, tit. 3,1. 29. Domat, b. 1, tit. 7, 

§ 2, n. 15.
(/) Jones on Bailment, 81, 82. Poth. Tr; de Dep6t, c. 2, § 1, art. I, 

n. 34. Code Civil, art. 1930. Voet, lib. 16, tit. 3, n. 7, et seq. Ersk. b. 3- 
tit. 1, § 26.

VOL. Ill, X X
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This doctrine does not exclude the use of the subject 
deposited, when that use may be essential to its preser
vation or beneficial to it. In this case, the assent of the 
bailor may be presumed : as where a bailment is made 
of a horse, the depositary would certainly be at liberty to 
use him, so far as such use would preserve his health; 
and if he should die from gross negligence in this parti
cular, the depositary must be chargeable with the 
loss, (a)

So, if a milch cow were left on bailment, the milking 
of the cow would promote the health of the aniihal. (6)

The civil law and the law of France would justify 
this act, but oblige the depositary to account for the 
value of the milk, deducting the reasonable charges for 
her nourishment, (c)

The consent of the owner might also be presumed from 
the manner in which the articles were left with the de
positary ; as, if they were books in a book-case, and not 
locked up in a box, it may be fairly inferred that it was 
intended they should be used by the depositary, but not 
lent to others.

So, where a setting dog or hounds were intrusted to 
the depositary, it might be presumed they were intended 
to be used for game or the chase. But if diamonds or 
jewels were deposited, there is no ground for presuming 
that it was intended that they should be worn by the de
positary or his family, (d)

It is a gross breach of trust in the depositary, to break 
open a locked chest, or a sealed package which is de
posited with him; and a fortiori he has no right to sell 
or pledge the subjects therein deposited, and if he does,

(a) Jones on Bailm. 81, 82.
(5) Ib. Mores v. Conham, Owen R. 123, 124. Anon. 2 Salk. 522.
(c) Poth. Tr. de Dep6t, c. 2, art. 2, § 1, n. 37, 47. Dig. lib. 16, tit. 3, 

1. 29, § 1. Jones’s Bailm. 81, 82. Poth. de Nantiss. n. 35.
(d) Jones’s Bailm. 81, 82. Story on Bailm. p. 69.



DEPOSIT. 675

the owner may reclaim them from any person who is 
found in possession of them, (a)

The civil law, which was followed by the law of France, 
gave a right of action to a testator who had entrusted to 
another his will to be kept for him, if he discovered the 
contents of it to any other person. (b)

By the civil law, the property in the thing remains in 
the depositor, and the possession only passes to the de
positary. “ Rei deposit® proprietas apud deponentem 
manet, sed et possessio (nisi apud sequestrem) deposita 
est.” (c)

Pothier states the doctrine quite as strongly. “ In a 
true deposit,” says he, “he who has deposited any pieces 
of gold or silver remains the proprietor of them, and he 
even continues the possessor of them, the depositary de
taining in the name of him who has made the deposit. ”(<*) 

The doctrine of the law of England, as stated by Mr. 
Justice Blackstone, (e) in his Commentaries,* resembles 
that of the civil law. “ In all these instances, (i. e. in 
all classes of bailment,) there is a special qualified pro
perty transferred from the bailor to the bailee, together 
with the possession. It is not an absolute property be
cause of his contract for restitution, the bailor having 
still left in him the right to a chose in action grounded 
upon such contract. And on account of this qualified 
property of the bailee, he may, as well as the bailor, 
maintain an action against such as injure or take away 
the chattels. ”

Mr. Bell having stated that the depositary has neither 
the use nor disposal of the property, adds, that the pos
session and property are effectually separated, (f)

(а) Hartop v. Hoare* 3 Atk. 44. S. C. 1 Wils. 8, $. 2 Str. 1187-
(б) Dig. lib. 16, tit. 3,1. 1, § 38. Poth. Tr. de Dep6t, n. 39.
(c) Dig. lib. 16, tit. 3,1. 17, § 1. Ayliffe’s Pand. b. 4, tit. 17.
(d) Poth. Tr. de D6p6t, c. 3, § 3* n. 82; c. 1, art. 2, $ 2, n. 12. Voet, 

lib. 6. tit. 1, n. 12.
(e) 2 Bl. Com* 452* (/) 1 Bell's Com. 257, 258

x x 2
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The deposit is to be returned in the same state in which 
the depositary received it, and if it has been lost or in
jured, or spoiled by his fraud or gross negligence, he is 
liable to the extent of the loss or injury, (a) If he has 
bestowed the same care in keeping the deposit, as in 
keeping his own goods of the same kind, there will ge
nerally be no ground for the presumption of fraud or gross 
negligence, unless, indeed, he has been deficient in those 
common precautions which no persons would omit, as 
keeping money under a lock and key. (b)

The increase or profits which may have accrued from 
the deposit, are to be restored, as the young of an animal, 
&c., as well as interest made on money deposited, (c)

The civil law obliged the depositary who had sold the 
deposit, and afterwards re-purchased it, to restore the 
value, even if it afterwards were lost without his default; 
and the reason assigned is, that the original sale was a 
fraud upon the owner, and could not be purged away, 
but by a delivery of the thing itself to the owner. (d)

The heir of a deceased depositary, if he had in igno
rance sold the deposit, was liable only for the price which 
he had obtained, and not until he had received it. (e) 
The law of England would in such a case make him lia
ble for the value of the deposit. (f) The deposit is to 
be restored to the depositor, unless the property had been 
deposited by a thief, when on his conviction, if the owner 
reclaims them, he alone is entitled to receive them, (g)

(a) l Bell’s Com. 257, 258. Jones’s Bailm. 36, 46.
(5) Dig. lib. 50, tit. 16, 1. 223. Domat, b. 1, tit. 7, § 3, n. 3, 4. Voet, 

lib. 16, tit. 3, n. 7. Poth. Tr. de Dep6t, n. 43, et seq. Jones’s Bailm. 36, 
46, 120. 17 Mass. Rep. 479-

(c) Dig. lib. 16, tit. 3,1. 1, § 23, 24; 1. 29, § 1. Domat, b. 1, tit. 7, § 2,
n. 9. Voet, lib. 16, tit. 3, n. 6. Poth. ib. n. 47, 48. 1 Bell’s Com. 257.

(d) Poth. Tr. de Depot, c. 2, § 1, art. 2, § 1, n. 43. Dig. lib. 16, tit. 3,
1. 1, § 25. 1 Rol. Ab. 5 L. pi. 1.

(e) Dig. lib. 16, tit. 3,1. 1, § 47, 1. 2. Voet, lib. 16 tit. 3, n. 7- Poth. 
Tr. de Depot, n. 45, 46.

(/) 2 Saund. Rep. 47, note.
(g) Dig. ib. 1. 31. Poth. ib. n. 51. Code Civil, art. 1937, 1938.



DEPOSIT. 677

The general principle of the civil law, and of the laws 
of France and Holland, as well as of England and the 
United States, is that the depositary is bound to restore 
the goods to the depositor, but that if the right owner 
appeared, he might deliver them to him, and especially 
if they were stolen from the owner, (a) If the owner
ship was doubtful, or the right of the depositor was dis
puted, the depositary was at liberty to detain the property 
until the right was ascertained, and he thus became, as 
it were, pending the dispute, a judicial depositary or 
sequestrator, (b)

In the case of theft, the Code Civil requires that the 
bailee should give notice to the owner, and if the owner 
fail to claim the goods in a limited time, he might 
safely redeliver them to the depositor. But, generally 
in other cases, the depositary is bound to deliver the 
goods to the party on whose account he received them, 
whatever may be the claims of other persons, (c)

When the deposit was made by two or more persons, 
the civil law required that it should be redelivered to all 
and not to one or more of the joint depositors. If the 
subject of the deposit were divisible, as a sum of money, 
upon the parties agreeing as to their shares, the deposit
ary might restore to them according to those shares. 
The same rule prevailed, where the persons to whom res
titution was to be made, were the co-heirs of the depo
sitor. In case of a joint deposit, the depositary was dis
charged by a delivery to any one, if such was the special 
agreement of the parties at the time of the deposit, (d)

(a) Dig. lib. 16, tit. 3, 1. 31. Code Civil, art. 1738, 1739- Taylor v. 
Plumer, 3 M. and S. 562. Wilson v. Anderton, 1 Bar. and Ad. 450. Ogle 
v. Atkinson, 5 Taunt. 759- Wilkinson v. King, 2 Camp. 335. Loeschman 
v. Machin, 2 Stark. 311. Whittier v. Smith, 11 Mass. Rep. 211.

(b) Domat, b. 1, tit. 7, § 3, n. 5, 6. Ayliffe’s Pand. b. 4, tit. 17, p- 520.
(c) Code Civil, art. 1937, 1938. Poth. Tr. de Depot, n. 49, 51. Story on 

Bailm. p. 83.
(d) Domat, b. 1, tit. 7, § 3, n. 11,12,13. Dig. lib. 16, tit. 3, 1. 1, § 36, 44 ; 

1. 14. Voet, lib. 16, tit. 3, n. 4,
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If any dispute arose as to the shares or title of the co* 
heirs, the depositary was not bound to deliver up the 
property without security, or until the title was ascer
tained. (a)

Where there are two or more joint depositaries, they 
are each liable for restitution of the whole deposit, and 
consequently each in effect becomes a guarantor against 
the fraud and gross negligence of the other, (ft) Pothier 
thinks that there is an exception in favour of the depo
sitary who is not guilty of fraud, at least when he has 
not actually bound himself for the good conduct of the 
other, (c)

The property is to be returned to the depositor at the 
particular place which has been agreed on, or if there be 
no agreement as to the place, it ought to be delivered in 
that place where it is, or ought to be kept. The deposi
tor is not bound to receive it at any other place to which 
it may have been fraudulently or improperly removed.(d) 
The depositor cannot however demand it at an improper 
place, nor the depositary insist upon its being received 
at such a place.

If it might, according to the agreement of the parties, 
be returned at any one of several places, the civil law 
gave the selection to the depositor, (e)

The depositary is excused from redelivering the pro
perty when it has been arrested or attached. (/) If the 
property is lawfully taken from the possession of the 
depositary by process of law, without negligence on his 
part, as, if taken in execution as the property of the bai-

(d) Domat, ib. n. 11. Dig. ib. 1. 1, § 36. Poth. ib. n. 54, 62. Code 
Civil, art. 1939-

(6) Dig, ib. §. 43. Domat, ib. n. 14. Poth. ib. art. 2, § 1, n. 55.
(c) Poth, Tr. de Dep6t, c. 2, § 1, art. 3, n. 64. Story’s Bailm. 89, 90.
id) Dig. lib. 16, tit. 3,1. 12, § 1. Domat, b. 1, tit. 7, § 3, n. 8. Voet, 

Jib. 16, tit. 3, n. 6. Poth. Tr. de Depot, c. 2, § 1, art. 3, n 56.
(e) Dig. ib. 1. 5, § 1. Domat, ib. n. 11. Voet, ib.
if) Voet, ib. n. 9. Poth. Tr. de Depot, n. 59. Code Civil, art. 1914.



lor, or recovered by a person who has a paramount title, 
the depositary will be excused, (a)

The depositary is not bound to deliver the deposit to a 
party claiming as heir or executor of the deceased de
positor until the claimant has established his title. (b) 

Under the civil law, if a deposit is made to be re
stored at a future time, the depositor may immediately 
demand its return; for the depositary having no interest 
in the custody, cannot retain the property against the 
will of the depositor. “ Si deposuero apud te, ut post 
mortem tuam reddas, et tecum, et cum hserede tuo, pos
sum depositi agere; possum enim mutare voTuntatem et 
ante mortem tuam depositum repetere.” (c)

All necessary expences incurred by the depositary for 
the preservation of the deposit, are to be reimbursed to 
him; and under the civil law and the laws of Holland 
and France, he has a lien for them upon the deposit. (d) 
His right of retention is not allowed for any other debt, 
or on any other account than for such expences.(e) He 
is entitled also to be indemnified for all losses occasioned 
by the deposit, (f)

The depositary will hold at his own risk, if upon a de
mand, he has refused to redeliver it, and will sustain 
any loss in consequence either of neglect or accident, and 
be also liable to pay interest, (g)
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(a) Shelbury v. Scotsford, Yelv. Rep. 23. Edsoir v. Weston, 7 Cowen’s 
Rep. 278.

{b) Poth. ib. Code Civil, ib. Story on Bailm. 91, 92.
(c) Dig. lib. 16, tit. 3,1. 1, § 45. Domat, b. 1, tit. 7, § 1, n. 7. Pothier, 

ib. n. 58.
id) Ayliffe’s Pand. b. 4, tit. 17, p. 521, 522. Domat, b. 1, tit. 7, § 2,n. 1, 

2, 3. Poth. Tr. de D^pot, c. 2, § 1, art. 2, § 4, n. 59; c. 2, § 3, n. 69, 74. 
Code Civil, art. 1948.

ie) Domat, b. 1, tit. 7, § 3, n. 14.
if) Code Civil, art. 1948, 1949- Poth. Tr. de Depot, c. 2, § 1, art. 3, 

§ 2, n 70. Voet, ib. n. 10.
ig) Dig. lib. 16, tit. 3,1. 12, § 3; 1. 14, § 1. Voet, ib. n. 6. Jones’s 

Bailm. 70, 121. Story on Bailm. 93.
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SECTION II.

CONTRACTS OF HIRE.----LOCATIO CONDUCTIO.

I. Locatio conduction—Its resemblance in many respects to the emptio et
venditio.—What is essential to this contract.—Locatio rei.—Obliga
tions of the letter.—Repairs.—Obligations of hirer.—Degree of dili
gence required.—Default by servants.—Restoration of thing hired.— 
Payment of hire.—Abatement of, in what cases.

II. Locatio operis faciendi.—Diligence and skill.
III. Locatio custodies.—Agisters.—Warehousemen.—Wharfingers.
JV? Innkeepers, their liability, 
y. Carriers, by land and water.

I. The divisions under which the contract of locatio 
conductio may be considered, have been stated in the 
commencement of this chapter. There are some obser
vations applicable to the contract generally.

It subjects the letter and hirer to reciprocal obliga
tions, and they derive a mutual benefit from it. It re
sembles the contract of emptio et venditio in many of its 
essentials. In what relates to res, pretium, consensus, 
Sfc., it is governed by the same rules, (a)

It is distinguished from the latter contract in this re
spect, that the owner parts with his property only for a 
time.

In the civil law, and that of Holland, Spain, and 
France, immoveable corporeal and incorporeal property 
might be the subject of this contract, and in England 
and the United States it may embrace choses in action 
and securities, as well as goods and chattels. (b)

(a) Dig. lib, 19, tit. 2, 1. 1, 2. Poth. ad Pand. lib. 19, tit. 2, art. 1, § 2, 
9,10. Pothief, Tr. de Louage, n. 234. Voet, lib. 19, tit. 2, n. 1. Jones’s 
Bailm. 86.

(b) Dig. lib. 19, tit. 2, 1. 1, 2. Voet, lib. 19, tit. 2, n. 3. L. 1, tit. 8, 
p^irt. o. L. 4, tit. 8, part. 5.
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When the contract applies to immoveable property it 
acquires another name, and involves different consider
ations. (a)

It is of the essence of this contract that there should 
be hire, or a price to be paid, to distinguish it from a 
gratuitous loan. It must be a substantive compensa
tion. (b)

It is not necessary that there should be an express 
agreement for a specific price, but it may be implied. 
An artisan in respect of his services, and the letter of a 
thing, if no specific price is fixed, are presumed to en
gage that the price should be that usually paid for similar 
services, or for the use of a similar article at the same 
place, according to the general custom, or that which 
the services or thing are fairly worth. («)

In the civil law it was required for the proper contract 
of locatio conductio, that the price should be in money; 
but if the price consisted of some equivalent in services, 
&c., although it would not properly be a locatio conductio, 
yet it would be subject in respect of the rights and ob
ligations of the parties to the rules by which that contract 
was governed. (d)

The first division of this contract is that of locatio rei. 
The letter contracts an implied obligation that he will 
allow the hirer to have the full use and enjoyment of 
the thing hired, and to fulfil all his own engagements 
and trusts in respect to it, according to the original in
tention of the parties: “ Prsestare frui licere, uti li- 
cere.” (e) This obligation comprehends that of deli-

(a) Dig. lib. 19, tit. 2. Voet, lib. 19, tit 2, n. 3. L. 1, tit. 8, part. 5. 
L. 4, tit. 8, part. 5. Poth. ib. n. 22, 23, 27, 31.

(b) Ib. Inst. lib. 3, tit. 25. Poth. ad Pand. lib. 19, tit. 2, art. 1, n.45, 6. 
Poth. Tr. de Louage, n. 32, 33, 34.

(c) Voet, ib. n. 7. Poth. ib. n. 37-
(d) Perez, ad Cod. lib. 4, tit. 65, n. 2, 3. Voet, lib. 19, tit. 2, n. 8.
(e) Dig. lib. 19, tit, 2, 1. 15, 25; 1. 9- Domat, b. 1, tit. 4, § 3, n. 1, 7. 

Poth, ad Pand. lib. 19, tit. 2, p. 2, art. 2, § 3, n. 43 to 73 Heinec. Pand. 
lib. 19, tit. 2, § 326. Voet, ib. n, 14. L. 1, tit. 8, part. 5. Poth. Tr. de 
Louage, n. 77, etseq.; n. 53. Code Civil, art. 1719, 1725, 1726, 1727.
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vering the thing and that of not doing any act by which 
the hirer is obstructed in the use and enjoyment of the 
thing hired. The letter was also bound to keep the 
thing in suitable order and repair for the purpose for 
which it was hired, unless such repairs had been ren
dered necessary by the fault of the hirer, (p) The nature 
and extent of this obligation may be greatly modified, 
and even the obligation itself superseded, by usages of 
trade or customs of the place at variance with it, or 
by the express contract of the parties. (b)

If a horse be let to one on hire, to be kept by him for 
a certain period, the hirer is to pay for his shoeing du
ring that time. But it is otherwise, if a person lets his 
coach and horses to another for a journey, to be driven 
by his own servants, (c)

Under the civil law, and the systems of jurisprudence 
founded on it, immoveable property is the subject of this 
contract, and the owner or lessor, unless there be any 
stipulation or custom to the contrary, is bound to repair.

In England and in the states of America, the landlord 
is not bound to repair unless there is an agreement, but 
the tenant must repair at his own expence, (d) Lord 
Mansfield said in one case, that by the common law he 
who has the use of a thing, ought to repair it.(e) And a 
tenant is bound to repair fences during his occupancy,{f} 
but not to make permanent or general repairs, (g)

(a) Dig. lib. 19, tit. 2,1.19, § 2; 1. 25, § 2. Groeneweg. ad 1. 19, lib. 19* 
tit. 2. Voet, ib. n. 14. Christin. ad Leg. Mechl. tit. 8, art. 9. L. 9, 14* 
tit. 8, part. 5. Poth. Tr. de Louage, n. 106, J07, 129, 130, 219, 325. Do
mat, b. 1, tit. 4, § 3, n. 1, 7, § 2, n. 9, 14. Code Civil, art. 1769, 1724* 
1725.

(5) Poth. ib. n. 107, 132.
(c) Poth. ib. n. 107, 129, 132.
(d) Pomfret v. Ricroft, 1 Saund. 321, 322, note; ib. 323, n. 7. Countess

of Shrewsbury’s case, 5 Rep. 14. 2 Esp. 590. Holt’s N. P. R. 7. 2 Saund.
422. Fowler v. Bott, 6 Mass. R. 63.

(e) Taylor v. Whitehead, 1 Doug. 745, 748.
(/) Cheetham v. Hampson, 4 T. R. 318.
lg) 2 Esp. 590. Holt’s N. P. R. 7.
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The hirer of animals is bound to provide them with 
suitable food during the time of such hiring, unless there 
is some agreement to the contrary, (a)

The contract confers on the hirer a special property 
in the thing hired during the period and for the pur
poses for which it is hired. (b)

The obligations contracted by the person who takes 
any thing on hire, are, to put the thing to no other use 
than that for which it is hired; to use it well; to take 
care of it; to restore it at the time appointed; to pay 
the rent or hire ; and, in general, to observe whatever 
is prescribed by the contract, by law, and by custom : 
“ ea quae sunt moris et consuetudinis.” (c)

According to the texts in the Pandects and Codex, 
dolum et culpam redpit locatum; and ubi utriusque utilitas 
vertitur, ut in empio, ut in locato, Sfc., et dolus et culpa 
prcestatur, (d) although the hirer is liable not only for 
fraud, but for negligence, yet the degree of that negli
gence is not defined. In the Institutes, (e) it is stated 
that from the hirer “ custodia talis desideratur, qualem 
diligentissimus pater-familias suis rebus adhibet.”

Heineccius considers that the word diligentissimus 
imports extraordinary diligence, and that the hirer is 
liable, not only for fraud, but for slight and ordinary, 
as well as for gross negligence, “ culpam latam et 
levem.” (f)

Bracton also, who is followed by Lord Holt, seemed

(a) Handford v. Palmer, 2 Brod. and Bing. 359. S. C. 5 Moore, 74.
(b) Voet, lib. 19, tit. 2, n. 17, 18. Jones on Bailm. 85,86. 2 Saund. 47-

Croft v. Alison, 4 Bar. and Aid. 590. 2 Kent’s Com. 586.
(c) Dig. lib. 19, tit. 2,1. 25, § 7; lib. 39, tit. 3,1. 17, § 1. Domat, b. 1, 

tit. 4, § 2, art. 1. Voet, ib. n. 21,29. Resp. Jurisc. Holl. part 1, cons. 215, 
and part 3, vol. 1, cons. 18. Van Leeuwen, Cens. For. part 1, lib. 4, c. 22, 
n. 13, 18. Code Civil, art. 1728.

{d) Dig. lib. 50, tit. 17,1. 23 ; lib. 13, tit. 6, 1. 5, § 2. Cod. lib. 4, tit. 65, 
1. 28.

(e) Inst, lib. 3, tit. 25, § 5.
(/) Heinec. Pand, lib. 19, tit. 2, § 324. Domat, b. 1, tit. 4, § 2, art. 4.
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to consider that the hirer was bound to very great dili
gence. (a) Pothier has given the definition which is 
most consistent with the principle which determines the 
degree of responsibility incurred by particular bailees. 
The hirer is bound to take the same care to preserve the 
thing which a good and prudent father of a family 
would take of his own. (&) Sir W. Jones adopts this 
definition, (c) It is the rule in the law of Holland, (d) 
the Code Civil, (e) of Scotland, (f) and the law of 
England and the United States, (g)

As the hirer is responsible only for that degree of 
diligence which all prudent men, that is, which the 
generality of mankind, use in keeping their own goods 
of the same kind, he is liable only for such injuries as 
are caused by an omission of that diligence. (A) He is 
liable for the default or negligence of his servants or 
domestics, (i)

In the civil law, the master was responsible only when 
he was culpably negligent in admitting careless guests 
or servants into his house, (j) Such a distinction must, 
as Pothier and Sir W. Jones observed, have occasioned 
much perplexity in practice. It does not seem to have 
been retained in any of the codes of Europe, which 
adopt in other respects the civil law, and it is not recog
nized by the law of England or the United States. (k)

(а) Coggs v. Bernard, 2 Lord Raym. 909, 916. Bract. 62, b.
(б) Pothier, Tr. de Louage, n. 190, 192. Domat, b. 1, tit. 4, § 2, art. 4.

Cod. lib. 4, tit. 65. Vinnius, ad Inst. lib. 3, tit. 15, Comm. § 13.
(c) Jones on Bailm. 87, 88.
(d) Voet, lib. 19, tit 2, n. 29, 30. Grotius, Manud. ad Jurisp. HolL

lib. 3, c. 19, n. 36. (<?) Art. 1728.
(/) Ersk. b. 3, tit. 3, § 1, 15. 1 Bell’s Com. 453.
(g) Deane v. Keate, 3 Campb. 4. 2 Brod. and Bing. 359. 2 Kent’s Com.

586. Story on Bailm. 264. ,
(A) lb. Domat, b. 1, tit. 4, § 2. Jones on Bailm. 86, 89. 2 Brod. and

Bing. 359. 1 Bell’s Com. 455. Story on Bailm. 265.
(i) lb. Domat. ib. n. 5.
(J) Dig. lib. 19, tit. 2, 1. 11 ; lib. 9, tit. 2, 1. 27, $ 11.
(k) Pothier, ib. 193. Jones on Bailm. 89, 90. 2 Lord Raym. 909, 916.

Salem Bank v. Gloucester Bank, 17 Mass. Rep. 1.
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The master is not responsible for any wilful or mali
cious act committed by the servant without his know
ledge or consent, but only for those acts done by the 
servant in the master’s service in the course of his em
ployment. (a)

The hirer is not at liberty to use the thing hired in 
any other manner, or for any other purpose, than that 
which was contemplated by the agreement, and he is 
liable to indemnify the letter for any damage which 
follows. Thus, he who hires a horse to ride on cannot 
make use of him for a pack-horse. The tenant of a 
house who is restrained from making a fire, or putting 
hay into a certain place, cannot do any of these things; 
and if he does, and there happens a fire, he is liable for 
damages, although the fire was occasioned only by some 
accident; for it is the tenant’s fault that has given oc
casion to this accident: “ Si hoc in locatione convenit 
ignem ne habeto, et habuit, tenebitur, etiam si fortuitus 
casus admisit incendium, quia non debuit ignem ha
bere.” (5) “Inter conductorem et locatorem conve- 
nerat, ne in villd urband fcenum componeretur compo- 
suit, deinde servus igne illato se occidit. Ait Labeo, 
teneri conductorem ex locato : quia ipse causam praebuit, 
inferendo contra conductionem.” (c)

He becomes liable for thefts committed by his servants 
only when the circumstances attending his conduct 
establish a want of due diligence. The contents of a 
trunk deposited with an upholsterer for a reward were 
stolen by his servants, notwithstanding reasonable care 
in the custody of it by him, and he was held not re
sponsible for the loss, (d) But if he had used greater

(o) Pothier, Tr. de Louage, n. 196. Jones on Bailm. 88, 89. McManus 
v. Crickett, 1 East, 106. Croft v. Alison, 4 Bar. and Aid. 590. 6 T. R.
659. 8 Ib. 188. 1 Bl. Com. 431. 2 Salk. 440, 441. Sammell v. Wright,
5 Esp. 263.

(b) Dig. lib. 19, tit. 2,1. 11, § 1. Domat, b. 1, tit. 4, § 2.
(c) Dig. lib. 19. tit. 2, 1, 11, § 4 ; 1. 13, § 2 ; 1. 18.
0d) Finucane v. Small, 1 Esp. R. 315.
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precaution in respect to the like property of his own, he 
would have been liable. (a)

The hirer is exonerated from all liability when the 
thing is lost or injured by inevitable casualty, or by 
superior force, and without any fault on his part. (b) 
Even when the loss cannot, be strictly said to be inevi
table, yet if there has been no want of reasonable dili
gence on his part, he is not answerable, (c)

The burthen of proving that the loss was without any 
default is thrown on the hirer by the civil law, the law 
of Holland and Spain, and by the former as well as the 
present law of France and Scotland. (d)

By the law of England, it seems that the bailor must 
prove negligence in the bailee, and proof of the loss is 
not alone sufficient to put the bailee on his defence, (e) 

The hirer is bound to restore the thing hired, when 
the bailment is determined, nor is he permitted to dis
pute the title of the letter to it. (f)

{a Clarke v. Earnshaw, 1 Gow. R. 30. Broadwater v. Bolt, Holt, N. P. R. 
547. Jones on Bailm. 91, 92. 1 Bell’s Com. 458. Leek v. Maestaer,
1 Campb. 138. Story on Bailm. 269.

(6) Cod. lib. 4, tit. 65, 1. 28. Dig. lib. 19> tit. 2,1.13, § 5. Perez, ad Cod. 
lib. 4, tit. 65, n. 28, 29. Voet, lib. 19, tit. 2, n. 31. Gomez, Var. Resol. 
tom. 2, c. 3. Menetone v. Athawes, 3 Burr. 1592. Longman v. Galini, 
Abbott on Shipp. P. 3, c. 4, $ 8, p. 244, 259, note d.

(c) Cailiff v. Danvers, Peake, R. 155. Moore v. Mourgue, Cowp. 479. 
1 Bell’s Com. 453, et seq. Miller v. Salisbury, 13 Johns. Rep. 211. Story 
on Bailm. 269.

(d) Codv lib. 4, tit. 24,1. 5. Dig. lib. 19> tit. 2,1. 9, $ 4. Berlich. Concl.
Pjract, part 1, conclus. 37, n, 18, 19, 20. Grotius, Manud. adJurisp, Holl. 
lib. 3, c. 8. n. 9, 10. Van Leeuwen, Cens. For. part 1, lib. 4, c. 10, n. 11. 
Voet, lib. 13, tit. 7, n. 5. L. 22, 23, tit. 8, Part. 5. Pothier, Tr. deLouage, 
n. 194, 199,200. Code Civil, art. 1732, 1733, 1734. 1 Bell’s Com. 454.

(e) Finucane v. Small, 1 Esp. 315. Cooper vt Barton, 3 Camp. Rep. 5. 
n. . Harris v. Packwood, 3 Taunt. 264. Marsh v. Hoare, 5 Bar. and Cres. 
322. Newton v. Pope, 1 -Cowen’s Rep. 109. Platt v. Hibbard, 7 Cowen’s 
Rep. 497* * Story on Bailm. 271.

(/; Cod. lib. 4, tit. 65,1. 25,29. Resp. Jurisc. Holl. part 4, cons. 34. 
Groeneweg. ad 1. 25, Cod. ib. Neostad> Cur. Sup. decis. 87. Voet, lib. 19, 
tit. 2, n. 32. Pothier, Cout. de Louage, n. 197. Seyds v. Hay, 4 T. R. 260. 
Story on Bailm. 275.



CONTRACTS OF HIRE. 687

He is bound to pay the hire and recompense, (a)
If the hirer has not received all the use and enjoyment 

of the thing in the manner, or for the whole period 
contemplated by the parties, he is not liable for the 
whole hire, but is entitled to an abatement in respect of 
the diminution which he has experienced either in the 
manner or duration of his use and enjoyment. The 
same principle is applied, and an abatement is allowed, 
if upon the hiring of several things he has, in fact, only 
had the use of part. But this abatement is allowed only 
when accident or the default of the letter, and not that 
of the hirer, has prevented the hirer from receiving the 
full use and enjoyment of the thing hired, (b)

This contract is either for a certain time, or during 
the will of the letter; quamdiu locator voluerit. In the 
latter case it is determined by the expression of that 
will, or by his death ; (c) by the destruction of the thing 
hired, and by the determination of the title of the 
letter. (d)

II. Locatio operis, or the hiring of labour and services, 
is of two kinds: Locatio operis faeiendi, and Locatio 
mercium vekendarum.

Locatio operis faeiendi admits of another division, 
1st, There is the hire of labour and services or locatio 
operis faeiendi, strictly so called, such as the hire of a 
tailor to make clothes, or a jeweller, to set gems ; and 
there is secondly, locatio custodies, which is properly the 
hire of care and attention about the goods for a reward, 
as by warehousemen, wharfingers, and other deposi-

(a) Pothier, ad Pand. lib. 19, tit. 2, art. 2, $ 1. Domat, b. 1, tit. 4, § 2, 
n. 11. Pothier, Tr. de Louage, n. 134. Code Civil, art. 1728.

(5) Dig. lib. 19, tit. 2,1. 15; 1. 9, 17, 30, 33, 55. Voet, lib. 19, tit. 2, 
n. 22, et. seq. Gaill, lib. 2, obs. 23, n. 6. Christ. Decis. vol. 3, decis. 113. 
L. 22, 23, tit. 8, Part. 5. Greg. Lopez, ad Gloss. Pothier, Tr. de Louage, 
n. 141, 142, 143, 144, 155, 168, 178. Storjr oil Bailm. 274.

(c) Dig; lib. 19, tit. 2,1. 4. Cod- lib. 4, tit. 65, L 11.
(d) Pothier, Tr. de Louage, n. 198,309, 310, 317- Code Civil, art. 1741. 

1 Bell’s Com. 452.
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taries for hire. The compensation which they receive 
for their services constitutes the difference between them 
and mere depositaries. Their undertaking is that of 
custody, (a)

The civil law comprehends under the contract of 
locatio conductio all labour and services performed for 
reward, whether they be those of work, or custody. (b) 

The distinction between the letter of the use of a thing 
or services, and the letter of work is, that in the former 
the bailee, and in the latter the bailor, pays the hire, (c) 
In other respects, these two species of the contract re
semble each other.

The obligation of the employer consists in the pay
ment of the price or compensation, and of all such new 
and accessorial materials as are proper and reasonable, 
for enabling the workman to execute his engagement, 
and in receiving the thing when finished. (d)

If, during the progress of the work, the thing perishes 
by internal defect, by accident, or by superior force, 
without any default of the workman, a compensation is 
payable to the latter, proportioned to the labour bestowed 
on its performance, (e) In this case res pent domino. (f) 

But by the Code Civil there would, in such a case, 
be no compensation to the workman; but, the thing 
perishes to the loss of the employer and the workman 
respectively, (g)

The obligations of the workman, or undertaker, are 
to do the work ; to do it at the time agreed on ; to do it

(a) Jones on Bailm, 49.
(b) Dig. lib. 19, tit. 2, 1. 9, § 5; 1. 13, § 2; 1. 25, § 7; 1.13, § 6; 1. 40? 

1> 6o, § 8. Domat, b. 1, tit. 4, § 7, n. 2, 3, 4. Poth.Tr. de Louage, n. 392.
W Dig. lib. 19, tit. 2,1. 51, § 1; 1. 60, § 4.
(d) Dig. ib. and 1. 58, $ 2. Pothier, Tr. de Louage, n. 405, 406, 407 ta 

410, 436. Domat, ib. § 9, n. 1 to 8.
(e) Dig. ib. 1. 36, 37,59.
(/) Dig. ib. 1. 59. Domat, b< 1, tit. 4, § 9, n. 4. Pothier, ib. n. 433„ 

Menetone v. Athawes, 3 Burr. 1592. Gillett v. Mawman, 1 Taunt. 137.
(g) Code Civil, art. 1790. 2 Pardess. Droit Commer. P. 2, tit. 7, c. 2,

art. 526. 1 Bell's Com. 456.
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well; to employ the materials furnished by the hirer 
in a proper manner; and lastly, to exercise the proper 
degree of care and diligence about the work, (a)

As this is a contract of mutual benefit, ordinary dili
gence only is required. (b)

Due and ordinary skill in the employment of his art 
or business, and adapted to the nature of the work he 
has undertaken, is also required from him ; because he 
has impliedly engaged to bestow it, and he is bound to 
perform the work in a workmanlike manner, (c) “ Spon- 
det peritiam artis; ” (d) that is, in the business or em
ployment which he has undertaken, (e)

The workman is responsible when he does not bestow 
the skill which he possesses, or which his occupation 
implies he possesses. But if the bailee was known not 
to possess that skill, or did not exercise the business or 
art which would require such skill, the bailor who 
knowingly commits the work to him has no ground of 
complaint, if the workman bestows the skill which he 
really possesses. (/)

The bailee is liable, not only for misfeasance, but also 
for nonfeasance, (g)

The distinction must always be made between a con* 
tract to restore the specific things, and the power of 
returning other things equal in value. Thus, if an

(a) Dig. lib. 19, tit. 2,1. 36. Voet, lib. 19, tit. 2, n. 29. Pothier, Tr. de 
Louage, n. 419 to 433. 2 Pardess. Droit Commer. P. 2, art. 523 to 528.

Cb) Jones on Bailm. 91, 94. Pothier, Tr. de Louage, n. 429. 1 BelPs
Com. 453, 455. 2 Kent’s Com. 586, et seq.

(c) Dig. lib. 19, tit. 2,1. 13, § 5 j 1. 25, § 7, and lib. 50, tit. 17, 1. 132.
Pothier, Tr. de Louage, n. 425, 428. Domat, b. 1, tit. 4, $ 8» n. L 2 Kent’s 
Com. 586. 1 Bell’s Com. 459, 460. Jones on Bailm. 91, 97, 98, 120, 121.
Coggs v. Bernard, 2 Lord Raym. 909, 918.

(d) Patfdess. Droit Commer. P. 2, art. 528. Ersk. Inst. b. 3, tit. 3, § 16.
1 Bell’s Com. 459, 461.

(e) Moore v. Mourgue, Cowp. 479. Russell v. Palmer, 2 Wils. 325. 3
Camp. 451. Jones on Bailm. 90. 1 Bell’s Com. 458, 459*

(/) Jones on Bailm. 53, 98, 99, 100. 2 Lord Raym. 909* 914, 915.
1 Bell’s Com. 459.

(g) Jones on Bailm. 101. 3 Bl. Com. 157. Elsee v* Gatward, 5 T. R*
143. Thorne v. Dias, 4 Johns. R. 83.

VOL. HE Y Y
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ingot of silver is delivered to a silversmith to make an 
«rn, the whole property is transferred, and the employer 
is only a creditor of metal equally valuable, which the 
workman engages to pay in a certain shape, unless it 
is agreed that the specific silver shall be wrought up 
into the urn. (a)

A contract of this description is, in effect, a future 
sale of the article to be manufactured, and the obligation 
of the bailee is that of a debtor for the materials deli
vered to him. (b)

III. The contract locatio custodies is that of agistors 
of cattle, warehousemen, and wharfingers.

Ordinary diligence is required from them, and they 
are responsible only for ordinary negligence, (c)

The liability of the warehouseman commences as soon 
as the goods have arrived, and the crane of the ware
house is applied to raise them into the warehouse; and 
it is no defence that they are injured by falling into the 
street from the breaking of the tackle, even if the car
man who brought them had refused the offer of slings 
for further security, (d)

It sometimes happens that the same person acts both 
as a common carrier and as a warehouseman. As the 
responsibility incurred in the one character is much 
greater than that incurred in the other, it is important 
to ascertain when his obligations as a carrier have 
ceased, and those of warehouseman commenced.

A common carrier from Stourport to Manchester 
undertook to carry goods from the former to the latter 
place, and to forward them from thence to Stockport.

(a) Dig. lib. 19, tit. 2,1. 31. Jones on Bailm. 64, 102. Ersk. Inst. b. 3, 
tit. 1, § 18. Domat, b. 1, tit. 4, § 1, n, 4. 2 Kent’s Com. 588. Buffum
y. Merry, 3 Mason’s Rep. 478. (b) Ib.

(c) Dig. lib. 19, tit. 2,1. 9, § 5 ; 1. 13 ; 1. 25, §7. Jones on Bailm. 91, 92.
Broadwater v. Blot, Holt, N. P. R. 547. Cailiff v. Danvers, Peake’s Rep. 
155. Finucane v. Small, 1 Esp. 315. 1 Bell’s Com. 458. Platt v. Hib
bard, 7 Cowen’s Rep. 497-

(d) Thomas v. Day, 4 Esp. 262.
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Upon arriving at Manchester the goods were deposited 
in his warehouse, to await an opportunity of sending them 
on to Stockport by the Stockport carrier, there being 
none there at that time by whom they could be sent on. 
Before he had an opportunity of forwarding them, they 
were destroyed by an accidental fire. The question 
was, whether he was liable for the loss or not. It was 
held that he was not liable, because his duty as carrier 
had terminated, and his duty as warehouseman had 
commenced before the loss. The carrier had not, in this 
case, received any distinct compensation as wai*ehouse- 
man. (a)

But if the deposit in the warehouse had been at some 
intermediate place in the course of his own route ;(b) or, 
if after the arrival at the place of destination, he was 
still bound to deliver the goods to the owner, and before 
such delivery he had put them into his own warehouse 
for safe custody where they were consumed by fire, he 
would have been liable for the loss, (c)

But when the goods have arrived at their place of des-' 
tination, and are there deposited in the carrier’s ware
house to await the owner’s convenience in sending for 
them, the duty as carrier ends on the arrival of the goods 
at the warehouse, and the duty as warehouseman com
mences. (d)

The liability of a wharfinger is not distinguishable 
from that of a warehouseman, (e)

A mere delivery of goods at a wharf, is not necessa-

69 i

(a) Garside v. Trent and Mersey Navig. Co; 4 T. R. 58 L 1 Bell’s Com. 
464, 465. (6) Forward v. Pittard, 1 T. R. 27.

(c) Hyde v; Trent Navig. Co. 5 T. R. 389. 1 Bell’s Com. 464, 465.
(d) In re Webb, 8 Taunt. 443, S; C. 2 Moore, 500. 2 Kent’s Com. 599.

1 Bell’s Com. 464, 465.
(e) Ross v. Johnson, 5 Burt; 2827. Maying v. Todd, 1 Stark. 72. Gar-

side v. Trent Navig. Co. 4T. R. 581. Hyde v. Same, 5 T. R. 389. Re 
Webb, 8 Taunt; 443. Sidatfays y. Todd, 2 Stark. 400. 1 Bell’s Com. 467*
Platt v. Hibbard* 7 Cowen's Rep. 497, 502.

Y y 2
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rily a delivery of them to the wharfinger; and there 
must be some act or assent on his part to the custody, 
before he becomes the custodier, (a)

When goods are in his possession to be put on board 
a ship, as soon as he delivers them to the proper officers 
of the ship, his liability ceases, although they are not 
actually removed. (b)

IV. The contract of locatio mercium vehendarum, or 
the carriage of goods for hire, if it be entered into by 
private persons who do not carry on the business of com
mon carriers, is not distinguishable in respect of the 
rights, obligations, and duties of the parties from any 
other bailment for hire, (c)

The civil law had not originally subjected carriers for 
hire to any obligations which did not attach on other 
bailees for hire. (d) A special edict, however, imposed 
on ship masters, innkeepers, and stable keepers, nautce, 
caupones, stabularii, a particular responsibility, and made 
them liable for all losses not arising from inevitable 
causualty, or overwhelming force, damnum fatale. (e)

The extraordinary confidence reposed in innkeepers 
and common carriers, and the temptation and facilities 
afforded them to violate that confidence, are assigned as 
the motives which justified the edict; and the obligations 
and responsibility which it exacts, have been introduced 
into, and are enjoined by the different codes of Europe.

By the Praetor’s edict, it was declared that ship mas-

(a) Buckman v. Levi, 3 Camp. 414. Gibson v. Inglis, 4 ib. 72. Packard 
v. Getman, 6 Cowen’s R. 757.

(fi) Buckman v. Levi, 3 Camp. 414. Gibson v. Inglis, 4 Camp. 72.
(c) Jones on Bailm. 103, 6, 21. Coggs v. Bernard, 2 Ld. Raymond, 909.

Hodgson v. Fullarton, 4 Taunt. 787. 1 Bell’s Com. 461.
(d) Domat, b. 1, tit. 4, § 8, n. 5. 1 Bell’s Com. 465.
(e) Dig. lib. 4, tit. 9,1. 1, 5. Domat, b. 1, tit. 16, § 1, 2. 1 Bell’s Com. 

465, 466. Ersk. Inst. b. 3, tit. 1, § 28; tit. 3, § 15, 16. Pardessus, Droit 
Com. p. 2, art. 516, 542, 545, 553. Code Civil, art. 1782 to 1786. Mer
lin, Rep. art. Voiturier. L. 26, tit. 8, part. 5. Voet, lib. 4, tit. 9.
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ters, innkeepers, and stable keepers, if they did not re
store what they had received to keep safe, he would give 
judgment against them : “ Nautae, caupones, stabularii 
quod cujusque salvum fore receperint, nisi restituent, in 
eos judicium dabo.” (a)

Ulpian adds that unless the rule was thus established, 
an opportunity would be afforded of combining with 
thieves against those who trusted them ; whereas now 
they had an inducement to abstain from such combina
tions,. (b)

And Gaius observed that although neither ship mas
ters, nor innkeepers, nor stable keepers receive a com
pensation for mere custody, but ship masters for carriage 
of goods, and innkeepers for entertainment of their 
guests, and stable keepers for the keeping of cattle, yet 
that they were bound for custody of the thing, in like 
manner as a fuller and tailor are bound for the custody 
of the thing ex locato, although they receive their com
pensation not strictly for custody, but for the exercise of 
their art. (c)

Their liability extended to all cases of loss or damage, 
although happening without any default, unless it was 
by what was called a fatal damage. “ At hoc edicto omni- 
modo qui recepit, tenetur, etiamsi sine culpa ejus res 
periitj vel damnum datum est, nisi si quid damno fatali 
contingit.” And among fatal damages, were included 
losses by shipwreck, by lightning,' or casualty, by pi
rates, and by superior force. (d) Losses by fire, burg
lary, and robbery seem also to have been deemed losses 
by fatal damage, (e) But theft was not numbered

(a) Dig. lib. 4, tit. 9,1. 1. Poth. ad Pand. lib. 4, tit. 9. Domat, b. 1, 
tit. 16, § 1, 2. Heinec. Pand. lib. 4, tit. 8, § 544, 545, 547.

(5) Dig. lib. 4, tit. 9» 1- 1> $ 1- Heinec. Pand. lib. 4, tit. 8, § 545.
(c) Dig. lib. 4. tit. 9,1. 5. Jones’s Bailm. 94.
(d) Dig. lib. 4, tit. 9,1. 3, $ 1. Domat, b. 1, tit. 16, § 1, n. 4,5. Heinec. 

Pand. lib. 4, tit. 9, § 551.
(e) Ersk. Inst. b. 3, tit. 1, § 28. Voet, ad Pand. lib. 4, tit. 9. 1 Bell’s

Com. 469, 470, and note.
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amongst such casualties. They were liable not only 
for themselves, but for their servants and other persons 
employed in their service and under their protection.(o)

The liability of innkeepers, as declared by this edict, 
is adopted by the law of Spain, of Holland, (6) of 
France, (c) and of Scotland, (d)

Pothier deduces from the text of the civil law the 
doctrine, that the innkeeper is not only bound for good 
faith as in the case of ordinary deposits, but also for 
exact care, un soin exact; and that, consequently, he is 
responsible for ordinary neglect, la faute legeire. He 
therefore holds him liable for losses by theft committed 
by his domestics, guests, and persons coming and going 
to and from the inn ; for the theft is imputed to his neg
ligence, if the goods are put into his custody. But if 
the goods are not put into his custody, he is responsible 
only in case the theft is proved to have been by his do
mestics, or other persons in his service, and not by other 
guests or travellers. (e)

By the custom of England, innkeepers are obliged to 
keep the goods and chattels of their guests which are 
within their inns without subtraction or loss, day and 
night, so that no damage shall come to them from the 
negligence of the innkeeper or his servants. (f) And 
though an innkeeper is not paid in money for securing 
a traveller’s trunk, yet the guest facit, ut faciat, and 
alights at the inn, not solely for his own refreshment, 
but also that his goods may be safe. And, indeed, the 
custody of the goods may be considered as accessary to 
the principal contract. .

(a) Dig. lib. 4, tit. 9,1. 5, $ 1. Poth. ad Pand. lib. 4, tit. 9, § 8.
(b) L. 26, tit. 8, part. 5. Voet, lib. 4, tit. 9.
(c) Poth. Tr. de Depot, n. 77 to 81. Merlin, Rep. art. Hotelier, n. 4. 

Code Civil, art. 1952, 1953, 1954. Pardessus, Com. p. 2, tit. 6, c. 3, aft. 516.
0d) Ersk. Jnst. b. 3, tit. 1, 1. 28.
(e) Poth. Tr. de Depot, n. 96, 75, 81. .

; (/) Cayle’s ease, 8 Rep. 63. 12 Mpd, 487- Jones on Bailm. 94. 1 Bl.
Com. 430. 2 Kent’s Com. 592,
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The innkeeper is bound to make restitution if the 
goods or baggage of his guest are damaged in his inn, 
or are stolen from it by his servants or domestics, or by 
another stranger guest, (a) He is not at liberty to re
fuse taking care of the goods, because there are suspected 
persons in the house, for whose conduct he cannot be 
answerable; (6) unless, indeed, he refused admittance to 
a traveller because he really had no room for him, and 
the traveller insisted upon entering, and placing his 
baggage in a chamber without the innkeeper’s con
sent. (c)

Under the civil law, the innkeeper might refuse to 
receive a guest; but by the common law, if he has suit
able room, he is not at liberty to refuse to receive a 
guest who is ready and able to pay him a suitable com
pensation ; and if upon false pretences he refuses, he is 
liable to an action, (d)

Generally, it is sufficient that the goods are in the inn, 
and it is not necessary they should be in his special 
keeping, (e)

The innkeeper may exonerate himself by showing that 
there has been no negligence whatsoever on his part, 
but that the loss was occasioned by the negligence of 
the guest, or by inevitable casualty, or by superior 
force. (/)

The innkeeper’s liability very closely resembles that

(fl) Jones’s Bailm. 94, 95. 1 Bl, Com. 430. 2 Kent’s Com. 592. Cayle’s
case, 8 Rep. 63.

(5) Jones’s Bailm. 94. Moore, R. 78.
(c) Jones’s Bailm. 94. Dyer, 158. 1 Ander. R. 29.
(d) 1 Roll. Abr. 3 F. Bac. Abr. Inns and Innkeepers, C. Bennett v.

Mellor, 5 T. R. 274. Thompson v. Lacy, 3 Bar. and Aid. 285. 3 Bl. Com.
166. Newton v. Trigg, 1 Shower, 270. 1 Saund. 312, c. J Bell’s
Com. 472.

(e) Jones on Bailm. 95. 3 Bl. Com. 166. 2 Kent’s Com. 592. Cayle’s
case, 8 Rep. 63.

(/) Jones’s Bailm. 96. Burgess v. Clement, 4 M. and S. 306. Cayle’s 
case, 8 Rep. 63.
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of a carrier. He is priitid facie liable for any loss, not 
occasioned by the act of God, or the king’s enemies; al
though he may be exonerated where the guest chooses 
to have the goods under his own care, (a) or if the inn
keeper can show that the guest has been robbed by his 
own servant, or by one who came to the inn as the com
panion of the guest. (b)

In order to fix the innkeeper with his responsibility, 
the guest or traveller is bound to deliver his baggage 
into the proper custody, and if he chose to trust his bag
gage to one not employed in such a service, (as, if he 
gave a bag of money to a child or to a scullion,) the inn
keeper was not responsible, (c)

A house where the traveller is furnished with every 
thing which he has occasion for whilst on his way, is held 
to be an inn, although it had no stables, and no stage 
coaches or waggons stopped, (d) But the keeper^of a 
mere coffee shop, a private boarding house, or lodging 
house is in no just sense an innkeeper. (e)

The innkeeper is not bound by law to furnish his 
guests with rooms to show their goods, but only with 
convenient lodging rooms and lodging, (f)

He has a lien upon the goods, and also, as it should 
seem, upon the person of his guest for his compensation, (g) 
But the horse of a guest can be detained only for his own 
meal, and not for the meal and expences of the guest.(A) 

It is no excuse for the innkeeper, that he delivered to

(a) Richmond v. Smith, 8 Bar. and Cress. 9.
(b) Cayle’s case, 8 Rep. 63. Bac. Abr. Inns and Innkeepers, C. 4.
(c) pomat, b. 1, tit. 16, § 1, n. 3, 4. 1 Yeates’s R. 34. Story’s Bail. 315.
(d) Cayle’s case, 8 Rep. 63. Carth, 417. 5 Mod. 427. 1 Salk. 387.

Bac. Abr. Inn, B. 1 Bell’s Comm. 469. Thompson y. Lacy, 3 Bar. and 
Aid. 283.

(e) Doe v. Laming, 4 Camp. 77. 1 Bell’s Com. 469.
(/) Burgess y. Clements, 4 Mau. and Sel. 3Q6, S, C. 1 Stark. R. 251, n.
(g) Thompson v. Lacy, 3 Bar. and Aid. 287. Jones y. Thurloe, 8 Mod 

172. Newton v. Trigg, l Shower, 270. Bac, Abr, Inns, D,
$) Bac, Abr, Inns, D.



the guest the key of the chamber in which he is lodged, 
and that the guest left the door open, (a)

The loss will be deemed primd facie evidence of neg
ligence, and the innkeeper cannot exonerate himself but 
by positive proof that the loss was not by means of any 
person for whom he is responsible. (b)

In many of the states of America, inns and taverns are 
governed by special statute regulations, and no persons 
are permitted to assume the business of keeping them 
unless by particular license from the public authori
ties. (c) The common law respecting the duties and li
abilities of innkeepers, is understood, however, to pre
vail in all the states except Louisiana. The jurispru
dence of that state is founded on the civil law. (d) 

Under the civil law, if an innkeeper entertained a 
traveller gratis, he was still liable to him as a guest in 
the same manner as if he received compensation, (e)

The innkeeper is responsible for the loss of goods 
only when they have been received by him in that cha
racter. If he has become bailee generally, he is then 
liable only according to the nature of the particular 
bailment or contract. (f)

V. The civil law treated carriers by water as entitled 
to the same rights, and subject to the same duties and 
obligations, as innkeepers, (g) In this respect it is fol
lowed by the jurisprudence of Holland, Spain, France,
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(a) Cayle’s case, 8 Rep. 63. Quinton v. Courtney, Hayw. N. C. R. 41* 
Chute v. Wiggins, 14 Johns. R. 175. 1 Bell’s Com. 469.

(5) Bennett v. Mellor, 5 T. R. 273. Burgess v. Clement. 4 M. and 
S. 306.

(c) 2 Kent’s Com. 594, et seq.
(d) Code of Louisiana, art. 2936 to 2940.
(e) Dig. lib. 4, tit. 9,1. 6.
(/) Dig. lib. 4, tit. 9,1. 3, § 2. Hyde v. Trent and Mersey Nav. Comp* 

5 T. R. 389- 1 Bell’s Com. 469.
(g) Dig. lib. 4, tit. 9,1. 1 to 7. Poth. ad Pand. lib. 4, tit. 9. Domat, 

h. 1, tit. 16, § 1, 2.
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and Scotland; (a) and no distinction is made between 
carriers by land and carriers by water, (b)

The Code Civil may be considered as giving a sum
mary of their responsibility as it existed under these 
systems of jurisprudence, when it states that they are re
sponsible for theft and damage caused by their servants, 
or others in their employ and confidence ; but they are 
not responsible for thefts committed with armed force or 
superior power ; and of course they are exempted from 
losses by mere casualty, (c)

The doctrine pf the law of England is, that a com
mon carrier is responsible for all losses, except those 
occasioned by inevitable accident, or in that phrase 
which is so justly condemned by Sir W. Jones, “ the 
act of God,” or of the king’s enemies, (d)

“ The law charges the person, thus intrusted to carry 
goods, against all events but acts of God and of the 
enemies of the king. For though the force be never so 
great, as if an irresistible multitude of people should 
rob him, nevertheless he is chargeable.” (e)

He is treated as an insurer against all but the excepted 
perils, (f) upon that distrust, which an ancient writer 
has called the sinew of wisdom. (g)

When the loss happens, he can only exonerate him-

(o) Voet, lib. 4, tit. 9. L. 26, tit. 8, Part. 5. Pardess. Droit Com. P. 3, 
tit 7, c. 5, art. 537 to 555. Code Civil, art. 1782, 1786. Ersk. Inst. b. 3, 
tit. 1, § 28. 1 Bell’s Com. 465, 466. Abbott on Shipp, p. 3, c. 3, § 3,
note 1.

(b) Ib. Merlin, Rep. Voiture, Voiturier. 1 Bell’s Com. 467.
(c) Code Civil, art. 1782, 1784, 1952, 1953, 1954. Elliot v. Russel, 

10 Johns. Rep. 1.
(d) 1 Inst. 89. Moore’s Rep. 462. Jones on Bailm. 103, 104,105.
(e) Coggs v. Bernard, 2 Lord Raym. 909, 918. The Maria and Vrow 

Johanna, 4 Rob. 348, 352. Jones on Bailm. 103, 104.
(/) Forward v. Pittard, 1 T. R. 27. .
(g) Jones on Bailm. 107. 1 Bell’s Com. 461, 464, 466, 467. Riley v

Horne, 5 Bing, 217-
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self by bringing himself within one of the excepted 
cases, (a)

This strictness of the common law has been relaxed 
by statutes, especially in favour of the owners of 
ships. (b) But none of their provisions have been 
adopted in America, (c)

By a common carrier is understood a person who 
exercises the business as a public employment, under
taking to carry goods for persons generally, and holding 
himself out as ready to engage in the transportation of 
goods for hire, as a business, not as a casual occupation, 
pro hac vice, (d)

In the description of carriers by land are comprised 
proprietors of stage waggons, and stage coaches, which 
ply between different places, and carry goods for hire, (e) 
truckmen, teamsters, carmen, and porters, who under
take to carry goods as a common employment from one 
part of a city or town to another. The description of 
carriers by water comprehends the owners and masters 
of ships and steam boats engaged in the transportation 
of goodis for persons generally for hire, lightermen, hoy- 
men, barge-owners, ferrymen, canal boatmen, and others 
employed in like manner, (f)

The prevailing doctrine of the courts in America is

(a) Abbott on Shipp, p. 3, c. 4, § 1. Gosling v. Higgins, 1 Carapb. 451. 
Jones on Bailm. 107, 122. Lyon v. Mells, 5 East, 428. Goff v. Clinchard, 
cited 1 Wils. 282. Amies v. Stevens, 1 Str. 128. Elliot v. Russel, 10 Johns. 
Jiep. L 1 Bell’s Com. 463.

(b) 7 Geo. 2, c. 15. 26 Geo. 3, c. 86. 53 Geo. 3, c. 159. 6 Geo. 4, c. 125.
(c) 2 Kent’s Com. 600. Story’s Bailm. 321.
(d) Gisbourr* v. Hurst, 1 Salk. 249- Satterlee v. Groat, l Wend. 272. 

1 Bell’s Com. 467. Dwight v. Brewster, 1 Pick. 50, 53.
(e) 2 Lord Raym. 909* 918. Jones on Bailm. 104, 106. 4 T. R. 581.

5 Ib. 389. 1 lb. 27- 2 Kent’s Com. 602. 8 Serg. and Rawle, 500, 533.
Bac. Abr. Carriers, A.

(/) Jones on Bailm. 106, 107* 108. 2 Kent, ib. Bac. Abr. ib. Mors v. 
Slue, 1 Mod. 85. 1 Vent. 190* 238, T, Raym. 220y 2 Lev. 69. Allen,
y. Se\vall, % Wend. 327* 340. 1 Bell’s Cp.m, 467- '
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to make no distinction between carriers by land and 
carriers by water, (a)

The proprietors of stage coaches, whose employment 
is solely to carry passengers, are not common carriers, 
and are responsible only for want of that due care, which 
is required of bailees for hire ordinarily. (b) But if 
they are accustomed to carry the baggage of passengers, 
even although they receive no specific compensation for 
it, yet they are responsible at least for due and reason
able care of such baggage. The custody of it may be 
deemed, as in the case of an innkeeper, an accessary to 
the principal contract, (c)

It has been considered that with respect to a passen
ger’s baggage, the coach proprietor is liable as a common 
carrier, (d)

If the proprietors of a stage coach for passengers also 
carry goods for hire, they are, in respect to such goods, 
to be deemed common carriers, (e)

The owner or master of a ship is deemed a.common 
carrier, when such ship is employed as a general ship, or 
for the transportation of merchandise for persons in gene
ral. But if the owner of a ship employs it oh his own 
account generally, or if he lets the tonnage, with a small

(a) 2 Kent’s Com. 605. Richard v. Gilbert, 5 Day’s Rep. 415. Clarke 
v. Richards, 1 Conn. Rep. 54, and ib. 487- Emery v. Henry, 4 Greenl. 407. 
10 Johns. Rep. 1. Elliot v. Russell, and Kemp v. Contrey, 11 Johns. Rep. 
107. Bac. Abr. Carriers, A. 1 Bell’s Com. 468,475.

(b) Aston y. Heaven, 2 Esp. 533. Christie v. Griggs, 2 Camp. 79. 
Dudley v. Smith, 1 Camp. 167. White v. Boulton, Peake, 81. Robinson 
v. Dunmore, 2 Bos. and Pul. 417.

(c) Lord Holt, 12 Mod. 487. Jones on Bailm. 94. Dig. lib. 4, tit. 9,
1. 5. 2 Kent’s Com. ib. Middleton v. Fowler, 1 Salk. 282. Upshare v.
Aidee, 1 Comyns, 25. Selw. N. P. 403.

(id) Selw. ib. 4 Esp. 177. Per Chambre, J., 2 Bos. and Pul. 419. 2 Kent’s 
Com. 600. 5 Petersd. Ab. Carriers, 59, note. Jeremy on Carriers, 12.
Brook v. Pickwick, 4 Bing. 218, 222. Clarke v. Gray, 6 East. 564. Allen 
v. Sewall, 2 Wend. 327, 341. 1 Bell’s Com. 467,468, 475.

(e) Bac. Ab. Carriers, A. Lovett v. Hobbs, 2 Shower, 128. 1 Salk. 282*
Upshare v. Aidee, 1 Comyns, 25. Dwight v. Brewster, l Pick. 50.
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exception, to a single person, and then for the accom
modation of a particular individual, takes goods on 
board for freight (not receiving them for persons in 
general), he will not be deemed a common carrier, but 
a mere private carrier, (a)

- A common carrier is responsible, not only for his own 
acts, but for those of his servants, and other persons in 
his employment. (b)

It is one of his duties to receive and carry all goods 
offered for transportation, upon receiving a suitable 
hire, and he is liable to an action if he will not carry 
goods for a reasonable compensation, upon a tender of it, 
unless there is a reasonable ground for refusal; (c) as 
the circumstance that his coach is full; or that the 
goods are of such nature as at the time will expose them 
to extraordinary danger, or that they are brought in at 
an unseasonable time, (<£)

The utmost care of the goods must be taken by car
riers, from the moment of receiving them ; the directions 
of the owner in respect to them must be obeyed; (?) 
he must carry them safely to the proper place of desti
nation, and make a right delivery of them there, 
according to the usage of trade, or the course of busi
ness. (/)

The import of the common exception of the “ perils

(а) Boucher v. Lawson, Cas. temp. Hardw. 194.
(б) Cavenagh v. Such, 1 Price, 328. Williams v. Cranston, 2 Stark. 82.

Middletown v. Fowler, 1 Salk. 282. 1 Bell’s Com. 455, 456, 4/1. Hyde
v. Trent and Mersey Navig. Co. 5 T. R. 39/. Ellis v. Turner, 8 T. R. 531.

(c) Bac. Abr. Carriers, B. Boulston v. Sandiford, Skin. 2/9. Jackson 
v. Rogers, 2 Show. 328. 1 Saund. 312, c. Riley v. Horne, 5 Bing. 21/, 224.

(d) Jackson v. Rogers, 2 Show. 32/, 328. 1 Saund. 312, note. Lane v.
Cotton, 1 Lord. Raym. 646. Batson v. Donovan, 4 Bar. and Aid. 32. 
Lovett v. Hobbs, 2 Show. 128. 12 Mod. 3. Edwards v. Sherratt, 1 East,
604. 1 Com. R. 105.

(e) Streeter v. Hurlock, 1 Bing. 34.
(/) Selw. N. P. Carriers, ib. Streeter v. Hurlock, / Moore, 283. 

S. C. 1 Bing. 34. Hyde v. Trent and Mersey, Nav. Co. 5 T. R. 389. For
ward v. Pittard, l T. R. 2/. Ellis v. Turner, 8 T» R. 531. Davis v. Gar
rett, 6 Bing. /16.
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of the sea,” in a bill of lading, has been a subject of 
frequent discussion, (a)

It has been decided in England, that a loss by a 
leakage, occasioned by rats gnawing a hole in the 
bottom of the vessel, was not a loss by the perils of the 
sea, or by inevitable casualty, (b) But if the master 
had used all reasonable precautions to prevent such a 
loss, as by having a cat on board, by the general consent 
of the Writers upon the foreign maritime law, it would 
be held a peril of the sea, or inevitable accident. (o)

The destruction of a ship’s bottom in the course of 
the voyage has been held, both in England and America, 
not to be a peril of the sea. The ground of this decision 
would seem to be, that it is a loss by ordinary wear and 
decay.(d)

Where an injury was done to a cargo by steam, in 
consequence of the steam having escaped through a 
crack in the steam boiler occasioned by the frost, it was 
decided, that at the season of the year in which such 
injuries by frost are likely to occur, it is gross negligence 
in the carrier to fill up his boiler with water over night, 
without keeping up a suitable fire to prevent such 
accidents, (e)

If a carrier ship is taken in tow by a ship of war, and 
in order to keep up she is obliged to use an extraordi
nary press of sail in a gale of wind, and thereby her 
cargo is injured, it is a loss by the perils of the sea. (f)

(a) Abbott on Shipp, p. 3, c. 4, § 1 to 6, and c. 8* § 12. Park. Insur. 
c< 3. Marsh. Insui\ b. 1, c. 7, p. 214. 1 Bell’s Com. 579. 3 Kent’s Com.
300, note a. Buller v. Fisher, 3 Esp. 67. Williams v. Grant, 1 Conn. Rep. 
4871 Jones’s Bailm. 105.

(5) Dale v. Hall, 1 Wils. 281. Hunter v. Potts, 4 Campb. 203. Marsh. 
Insur. b* 1, c. 7, § 4, p. 242; Jones on Bailm. 105.

(c) Abbott on Shipp, p. 3, c. 3, § 9. Roccus de Navibus, n. 55, 58. Ib. de 
Assecur. n. 49. 1 Emerig. Assecur. 377, 378. Carrigues v. Goxe, 1 Binn. 592. 
Aymer v. Aston, 6 Cowen, 261. 3 Kent’s Com. 301.

(d) Park; Insur. e. 3. Rohl v. Parr, l Esp. 444. Martin v. Salem. Ins. 
Co. 2 Mass. Rep. 420. . De Peyster v. Columbian Ins. Co. 2 Cain. R. 85.

(e) Siordet v. Hall,4Bing. 607. Coggs v. Bernard, 2 Ld. Raym. 909,9U.
(/) Hagedom v. Whitmore, 1 Stark. 157.
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The carrier’s responsibility does not commence until 
there has been an actual delivery to, and acceptance by 
him or his servant, or some other person authorized to 
act in his behalf, (a)

It is not a complete delivery to the carrier, so as to 
charge him with the custody, if goods are left in the 
yard of an inn, where he and other carriers put up, 
but there is no actual delivery of them to him. (b)

In those cases where it is the usage of the business 
that a delivery of goods on the dock near the carrier 
boat (as in the case of a carrier canal boat), is a good 
delivery, so as to charge the carrier, due notice must 
be given to him of the fact, for otherwise he will not be 
chargeable, since until he has that notice, he is not 
bound to assume the custody of the goods, (c)

Where goods are put into a waggon or barge of a car
rier he will not be chargeable, if it appears that there is 
no intention to trust him with the custody, (d)

It would seem the prevailing opinion, that a common 
carrier is generally bound to make a personal delivery 
to the owner, unless there is some custom of trade, or 
some contract to the contrary, (e) However, he is bound 
to give notice of the arrival of the goods to the persons 
to whom they are directed, if they are known to him, 
and within a reasonable time; he must take care, at

(a) 1 Bell’s Com. 464. Dale v. Hall, l Wils. 281, Boehm v. Combe, 
2 M. and S. 172. Packard v. Getman, 6 Cowen’s Rep. 767.

(b) Solway v. Holloway, 1 Lord Raym. 46. 1 Bell’s Com. ib. Buchanan 
v. Levy, 3 Camp. 414.

(c) Packard v. Getman, 4 Cowen’s Rep. 757-
(d) East India Co. v. Pullen, 2 Str. 690. Robinson v. Dunmore, 2 Bos.

and Pi#l. 419. Shieffelin v. Harvey, 6 Johns. Rep, 170. Marsh. Ins. b. 1, 
c. 7, § 5, p. 252. Rucker v. London Ins. Co. ib. Abbott on Shipp, p. 3, 
c. 3, § 3. Cobban v. Downe, 5 Esp. 41. 1 Bell’s Com. ib.

(e) Hyde v. Trent Nav. Co. 5 T. R. 389. Duff v. Budd, 3 Brod. and 
Bing. 177. 6 Moore, 469. Bodenham v. Bennett, 4 Price, 34. Birkett v. 
Willan* 2 Bar. and Aid. 356. Garnett v. Willan> 5 Bar. and Aid. 58. 
Storr v. Crowley, 1 M‘Clell. and Young, 129. Stephenson v. Hart, 4 Bing, 
476. 2 Kent’s Com. 600.
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his peril, that the goods are delivered to the right per
son, for otherwise he will become responsible, (a)

It has been permitted a common carrier to limit his 
responsibility by a special notice of the extent to which 
he undertakes. This exemption is said not to have been 
known in England until 1785, in the case of Forward 
v. Pettard. (b) Mr. Bell has contended with great 
force against the validity of these notices, and its in
troduction has been regretted by the judges, (c)

The general purport of the notice was to declare, that 
the carrier will not be responsible for any loss of goods 
beyond a certain value, unless entered and paid for ac
cordingly. In case there is not such an entry and pay
ment, it will depend upon the true construction of the 
terms of the particular notice, whether the carrier will 
be liable even to the extent of the fixed value, in case of 
a loss of goods of greater value, and not paid for. (d)

If the import of the notice were doubtful, it will be 
construed against the carrier, (e)

The notice in all cases where it is brought home to 
the parties, is the evidence of the contract actually sub
sisting between them, and thus far varied the liabilities 
of the common law in respect to common carriers. (/) 

The general notice extended as well to goods of pas
sengers going by the conveyance, as to goods alone sent 
by the same conveyance, {g)

(a) Golden v. Manning, 3 Wils. 429. Garnett v. Willan, 5 Bar. and 
Aid. 58. (V) 8 Taunt. 146.

(c) 1 Bell’s Com. 473, 474, 475. 8 Taunt. 144.
id) Clay v. Willan, 1 H. Bl. 298. Izett v. Mountain, 4 East, 371. Nichol

son v. Willan, 5 East, 507. Harris v. Packwood, 3 Taunt. 264. Marsh v. 
Home, 5 Bar. and Cres. 322. 1 Bell’s Com. 475. Clarke v. Gray, 6 East,
564. Cobden v. Bolton, 2 Camp. 108.

(e) Butler v. Heane, 2 Camp. 415.
(/) Nicholson v. Willan, 5 East, 507. Maving v. Todd, 1 Stark, 72. 

Harris v. Packwood, 3 Taunt. 27l> 272.
(g) Clarke v. Gray, 4 Esp. 177. S. C. 6 East, 564. Browne v. Pickwick, 

4 Bing. 218.
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The mere advertisement by the carrier of the terms 
and limitations of his responsibility, however publie it 
may be, will have no effect, except upon those to whom 
knowledge of it is directly or constructively brought 
home. (a)

If the notice be published in a newspaper, it is not 
sufficient proof, unless accompanied by some evidence 
that the party is accustomed to read the newspaper, so 
as to lay a foundation of implied knowledge. (b)

This notice frequently became ineffectual from the 
difficulty of proving that the parties had knowledge of 
it. In the year 1830, parliament interposed, and by 
statute, (c) it is enacted, that the public notices alluded 
to should be of no avail after the first of September, 1830; 
but in lieu of them it is by another section (d) enacted, 
that no carrier shall be responsible for any loss or injury 
to certain descriptions of goods of more than £10 value, 
unless the nature and value are declared at the time of the 
delivery, and an insurance rate paid for their carriage. 
The goods enumerated are the following :—“ Gold or 
silver coin of this realm, or of any foreign state, or any 
gold or silver in a manufactured or unmanufactured 
state, or any precious stones, jewellery, watches, clocks, 
or time-pieces of any description, trinkets, bills, notes 
of the Governor and Company of the Bank of England, 
Scotland, and Ireland respectively, or of any other bank 
in Great Britain or Ireland respectively, or of any other 
bank in Great Britain or Ireland, orders, notes, or secu
rities for the payment of money, English or foreign, 
stamps, maps, writings, title-deeds, paintings, engra
vings, gold or silver plate, or plated goods, g;lass, china,

(a) Davis v. Willan, 2 Stark, 279. Gibbon v. Paynton, 4 Burr. 2302. 
Evans v. Soule, 2 Maule and Selw. 1. Roskell v. Waterhouse, 2 Stark. 462. 
1 Bell’s Com. 475.

(5) Leeson v. Holt, 1 Stark. 186. Rowley v. Horne, 3 Bing. 2. Munn 
v. Baker, 2 Stark. 255.

(c) 11 Geo. 4, and 1 W. 4, c. 8, § 4.
(d) Sect. 1.
VOL. III. Z Z
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silk in a manufactured or unmanufactured state, and 
whether wrought up or not wrought up with other ma
terials, furs, or lace.” All articles of these descriptions, 
of above the specified value, are within this provision, 
whether they are carried for hire, or are passengers’ 
luggage. But no carrier is entitled to the benefit of 
this restriction until he causes a notice to be fixed up in 
his booking office, (a) stating the increased rates re
quired as a compensation for the carriage of the hazard
ous articles, nor unless, upon receiving the increased 
rate, he gives, if asked for it, a receipt for the parcel, 
acknowledging the insurance.

No similar statute has been passed in the United 
States.

The carrier who undertakes to carry and deliver, can
not relieve himself from his responsibility by transferring 
the goods to another carrier, or by sending them by 
another conveyance. He contracts for his own personal 
care and diligence, or that of his own servants. (b)

Any fraud or unfair concealment, whereby the car
rier’s risk is increased, or his care or vigilance lessened, 
will render the contract void, (c)

If the owner represent the contents of the package to 
be of a particular value, he will not be permitted, in case 
of a loss, to recover from the carrier any amount beyond 
that value, (d)

In cases of common carriers, where there is no notice, 
it seems to be held that the party who sends the goods 
is not bound to disclose their value unless he is asked, (e) 
But the carrier has a right to make the inquiry, and to

(a) Sec. 3.
(b) Garnett v. Willan, 5 Bar. and Aid. 53. Sleat v. Fagg,ib. 343. Nich

olson v. Willan, 5 East, 507. 1 Roll. Abr. 2 C. pi. 3. Barnwell v. Hussey, 
1 Const. R. Sou. Car. 114. Story’s Bailm. 359-

(c) Batson v. Donovan, 4 Bar. and Aid. 21. 2 Kent’s Com. 607, et seq.
(d) Tyly v. Morrice, Carth. R. 485. Batson v. Donovan, 4 B. and Aid. 21. 

Riley v. Horne, 5 Bing. 217.
(e) Jones’s Bailm. 105. 2 Kent’s Com. 607.
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have a true answer; and if a false answer be given, he 
will not be responsible for any loss. If he make no in
quiry, and no artifice is made use of to mislead him, then 
he is responsible for any loss, however great the value 
may be. (a)

The carrier having lawfully acquired the possession of 
the goods for the purpose of carriage is not bound to 
restore them to the owner again until he is paid his due 
remuneration* for by the delivery and acceptance he has 
already incurred risks, (b)

He is entitled to demand the price of carriage before 
he receives the goods, and if not paid, he may refuse to 
take charge of them, (c)

He has also a lien on the goods for his hire, and is 
not compellable to deliver them until he receives it, un
less he has entered into some special contract by which 
it is waived,(d) or unless he has given up the possession 
of the goods, (e)

The first and most general obligation on the part of a 
passenger carrier by land, is, to carry passengers when
ever they offer themselves, and are ready to pay for their 
con ve vance.

f

He is not at liberty to refuse a passenger if he have

(a) Kenrig v. Eggleston, Aleyn R. 93. Morse v. Slue, 1 Vent. 238. 
Tyly v. Morris, Carth. 485. Titchburne v. White, 1 Str. 145. Gibbon 
v. Paynton, 4 Burr. 2298. Riley v. Horne, 5 Bing. 217. Batson v. Dono
van, 4 B. and Aid. 17, 21. Garnet v. Willan, 5 B. and Aid. 53, 63. Brooke 
v. Pickwick, 4 Bing. 218. Sleat v. Fagg, 5 B. and Aid. 342. Bignold v. 
Waterhouse, 1 M. and S. 261. Story’s Bailm. 372.“

(b) Bradstreet v. Columbian Insr. Co; 9 Johns. R. 17. Herbert v. Hal- 
lett, 3 Johns* Ca; 93. Story’s Bailm. 372/

(c) Wright v. Snell, 5 B. and Aid. 353. Jackson v. Rogers, 2 Show. 327. 
Morse v. Slue> 1 Vent; 238. Batson v. Donovan, 4 B. and Aid. 32. 1 Saund. 
by Will. 312j a.

(d) Skinner V; Upshaw, 2 Ld. Raym. 752. Sodergren v. Flight, 6 East, 
622. Hutton v. Bragg, 2 Marsh. 345. Stevenson v. Blakelock, 1 M. and 
S. 543. Chase v. Westmore, 5 ib. 186. Crawshay v. Homfrey, 4 B. and 
Aid. 50. Rushforth v. Hadfield, 6 East, 522.

(e) Kinloch v. Craig, 3 T. R. 119. Sweet v. Pym, 1 East, 4. Yates v, 
Railston, 8 Taunt. 293.

z z 2
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sufficient room and accommodation.(a) He is bound to 
provide careful drivers, of reasonable skill and good 
habits, for the journey, and horses steady and not vicious, 
or likely to endanger the safety of the passengers, (6) 
and not overload the coach either with passengers or 
luggage, (c)

He is bound to receive and to take care of the lug
gage which it is customary to allow every passenger to 
carry for the journey, (d)

He is responsible for any default in either of these 
obligations, committed by himself or his servants or 
agents, (e) '

There are, in England, three customary rules or direc
tions for driving : 1st, That in meeting, each party shall 
bear or keep to the left. The rule in America is the re
verse, that each party shall bear or keep to the right. 
2ndljr, That in passing, the foremost person bearing to 
the left, the other shall pass on the off side. 3rdly, That 
in crossing, the driver shall bear to the left hand, and 
pass behind the other carriage, (y) But the rule in 
England is not inflexible that the driver shall in all 
cases pass another carriage on the off side. He may, if 
the street or road is very broad, go on the near side. (<?) 
So, if there is no other carriage on the road whose pas
sage may be interrupted, the driver is not bound to keep

(a) Bretherton v. Wood, 3 Brod. and Bing. 54. 9 Price, 408. 6 Moore
R. 141. Ansell v. Waterhouse, 2 Chitty R. 1. Messiter v. Cooper, 4 Esp. 
260. Long v. Horne, 1 Carr, and P. 610. 1 Bell’s Com. 462.

(b) Waland v. Elkins, 1 Stark. R. 272. Christie v. Greggs, 2 Camp. 79. 
Harris v. Costar, 1 Carr, and P. 636. Croft v. Waterhouse, 3 Bing. 321.

(c) Long y. Horne, 1 Carr, and P. 612. Israel v. Clarke, 4 Esp. 259. 
Aston y. Heaven, 2 Esp. 533. Heard v. Mountain, 5 Petersd. Abr. Car
riers, 54. 1 Bell’s Com. 452.

(d) Robinson v. Dunmore, 2 Bos. and Pull. 419. 4 Esp. 259. 6 East’s
Rep. 564.

(e) Waland v. Elkins, 1 Stark. 272. 1 Holt’s N. P. 227.
(/) 5 Petersd. Abr. Carriers, 55, note. Wayde v. Carr. 2 Dow. and 

Ryl. 255. Story’s Bailm. 377- 
(g) lb. Wordsworth v. Willan, 4 Esp. 229-
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the left side of the road, according to the rule of the 
road. In such cases, he may go on either side of the 
road as he pleases, (a) And if the driver is on the wrong 
side of the road, the carrier is not answerable for any 
accident, unless there is some negligence on the part of 
the driver. (6)

In all cases, the coach proprietors are bound to carry 
the passengers to the end of the journey, and to put them 
down at the usual place of stopping; and if that is an 
inn-yard, it is not sufficient to put them down on the 
outside of the gateway of the inn. (c) If they agree to 
take a passenger to a particular place, this also becomes 
obligatory on them.(d) And if the custom of the coach 
is to carry the passengers to their own houses or lodgings 
in a particular place, that must be conformed to.

They have a right to demand and to receive their fare 
at the time when the passenger engages his seat, and if 
the latter refuse, they may fill up the place with 
other passengers who are ready to make the proper de
posit. (e)

The passenger carrier also has a lien upon the baggage 
of the passenger for his fare or passage money, but not 
on the person of the passenger or the clothes he has
°n- (/)

There are some rules peculiarly applicable to the navi
gation of vessels, and which, therefore, affect the liability 
of carriers by water. When a loss or injury has been 
occasioned by collision, it is to be ascertained on whom 
the loss must fall. 1st, It may happen without blame 
being imputed to either party; as, where the loss is oc
casioned by a storm, or any other vis major. In that 
case, the loss must be borne by the party on whom it

(а) Aston v. Heaven, 2 Esp. 533. Mayhew v. Boyce, I Stark. 423.
(б) Crofts v. Waterhouse, 3 Bing. 319, 321.
(c) Dudley v. Smith, 1 Camp. 167- *
(d) Ker v. Mountain, 1 Esp. 27-
(e) lb.
(/) Abbott on Shipp, p. 3, c. 3, § 11. Wolf v. Summers, 2 Camp. 631.
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happens to light, the other not being responsible to him 
in any degree. 2ndly, A misfortune of this kind may 
arise where both parties are to blame; where there has 
been a want of due diligence or skill on both sides. In 
such a case the rule of law is, that the loss must be appor
tioned between them, as having been occasioned by the 
fault of both of them, 3rdly, It may happen by the mis
conduct of the suffering party only, and then the rule is, 
that the sufferer must bear his own burthen. Lastly, It 
may have been the fault of the ship which run the other 
down, and in this case, the injured party would be en
titled to an entire compensation from the other, (a) 

According to the general maritime law of Europe, 
and which was long adopted by England, the owners of 
the guilty ship were liable to make full compensation. 
Holland limited this liability to the value of the ship, 
freight, apparel, and furniture. England has recently 
followed the example, and established by statute a like 
limitation, (b)

In America no positive enactment has been made; 
and, therefore,' the responsibility of the vessel and its 
owner, stands upon the general maritime law. 0) 

Where the loss arises by pure accident, or the act of 
God, the rule is, that it falls where it lights. This is the 
rule of the civil law, and adopted by all the codes mari
time and municipal, (d)

When both vessels are to blame, the civil law gave no 
remedy ; but by the maritime law, this is a case of aver-

(a) L.d. Stowell, in the Woodrop^Sims, 2 Dodson, R. 83, 85. 1 Bell’s
Com. 579, 580, 581. Neve v. Edinburgh and London Shipping Co., March 
9th, 1822, decided in House of Lords, June 15th, 1824. Story’s Bailm. 
381, 382.

(b) 53 Geo. 3. c. 159. The Dundee, 1 Hagg. Adm. R. 109. Gale v. 
Laurie, 5 B. and C. 156. The Catherine of Dover, 2 Hagg. Adm. R. 145.

(c) Story’s Bailm. 382.
(d) Dig. lib. 9, tit. 2,1. 29. Consolato del Mare, edit. Casareg. c. 197,200. 

Jus Maritimum Hanseat. tit. 10, art. 3. Kuricke, edit. Heinec. p. 803. 
Ord. of Oleron, art. 14. Wisbuy, 26. Abbott, 342. Buller v. Fisher, in 
1800. Marsh, on Insur. p. 493.
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age loss or contribution, in which both ships are to be 
taken into the reckoning, so as to divide the loss, (a)

If the fault cannot be fixed on either, there seems not 
to have been any decision in England that this should be 
a case of average loss or contribution. (b)

Some rules, however, which probably had their origin 
in the customs of navigation, are now adopted as positive 
rules of law. Thus, the vessel having the wind free, is 
forced to take proper measures to get out of the way of 
a vessel that is close hauled, and of showing that it has 
done so, otherwise the owners will be responsible for any 
loss which ensues, (c) A vessel sailing with the wind, 
must give way to one sailing by the wind, and the 
vessel sailing by the wind is not obliged to alter her 
course, id) Another rule is, that the master of a vessel 
entering a port or river where other vessels are lying 
at anchor, is bound to make use of all proper checks 
to stop the headway of his vessel in order to prevent 
accidents; and if from want of such precautions, a 
loss ensues, he and his owners will be responsible, (e) 
Another rule is, that when vessels are crossing each other 
in opposite directions, and there is the least doubt of their 
going clear, the vessel on the starboard tack is to perse
vere in her course, while that on the larboard is to bear 
up, or keep more away before the wind, (f)

(a) lb. Cleirac, Us. et Coutumes de la Mer, p. 68. 1 Bell’s Com. 580,581.
(b) Catherine of Dover, 2 Hagg. 145, 154. Sea Laws, c. 52. Balf. Pract.

625. 1 Bell’s Com. 580.
(c) The Woodrop-Sims, 2 Dodson R. 83. 3 Kent’s Com. 230. The

Thames, 5 Rob. 345. 1 Bell’s Com. 580.
(d) Angell’s Law Intelligencer for 1829, p. 20. Story’s Bailm. 386.
(e) Neptune, The 2d, 1 Dodson R. 467. 3 Kent’s Com. 230.
(/) The Shannon, 2 Hagg. R. 174.
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SECTION III.

COMMODATUM, OR GRATUITOUS LOAN.

Subject of.—What'is required in this contract.—Rights and obligations of the 
borrower.—The diligence and care required from him.—Restitution of the 
property, when to be made.—Consequence of his being in mora.—Cannot 
detain it for antecedent debt.—Obligations of the lender to acquaint the 
borrower with defects.—When the loan is terminated.

By the civil law, and the law of Holland, Spain, and 
France,(a) moveable, immoveable, incorporeal, and cor
poreal property might be the subject of commodatum, al
though by the law of England it is confined entirely to 
moveable property. (b)

It is not necessary that the lender should have the ab
solute property in the thing lent, but it is sufficient that 
he has a qualified or special property in it, or the lawful 
possession of it. (c)

The thing must be lent for use, and for the use of the 
borrower, and not for the joint use of the lender and 
borrower, nor for the purpose of being deposited or sold, 
nor of being entrusted to another for the benefit of the 
owner, (d)

It must be lent gratuitously. If any remuneration 
for its use is to be paid, it is not commodatum but lo- 
catio. (e)

(а) Dig. lib. 13, tit. 6,1. 1, § 1. Voet, lib. 13, tit. 6, n. 1. L. 1, tit. 1, 
Part. 5. Poth. Pret a Usage, c. 1, § 2, art. 2, n. 16. Domat, b. 1, tit. 5, 
§1, n. 5. Code Civil, art. 1875. Ersk. b. 3, tit. 1, § 21.

(б) 2 Ld. Raym. 913. Jones on Bailm. 63, 65.
(c) Dig. ib. 1. 15. Domat, ib. n. 7. Voet, ib.
(d) Dig. ib. 1. 8; 1. 5, § 12; 1. 6, 18. Poth. ib. c. 1, § 2, art. 2, n. 2. 

Voet, ib. Jones’s Bailm. 72.
0) Dig. ib. 1. 5, $12. Ayliffe’s Pand. b. 4, tit. 16, p. 516.
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The borrower can make no other use of the thing but 
that which was expressly or impliedly agreed to by the 
lender, (a)

The loan is considered strictly personal, unless from 
other circumstances a different intention may be pre
sumed. (b)

If no time be limited during which the use is to be 
had, but it is to be held so long as the lender pleases, 
it was, in the civil law, called precarium. (c)

In this contract, the property is lent to be returned 
specifically to the lender when the bailment is at an end; 
and thus it is distinguished from a mutuum, or loan for 
consumption, where the thing borrowed, such as corn, 
wine, money, is to be returned in kind, (d)

The borrower has the right to make use of the thing 
during the time, and in the manner, and for the purpose 
agreed on between the parties, (e)

In the absence of any special contract, and where the 
borrower alone derives any benefit from the loan, he is 
bound to bestow extraordinary diligence, and will there
fore be answerable for slight neglect in respect to the 
thing lent.(jf ) “ Exactissimam diligentiam custodiendae 
rei praestare compellitur, nec sufficit ei eandem diligen
tiam adhibere, quam suis rebus adhibet, si alius diligen- 
tior custodire poterit.” (g)

(a) Dig. ib. 1. 23; 1. 10, 18. Poth. Pret k Usage, c. 1, § 1, art. 1, n. 5, 22, 
58. Voet, ib. n. 4. Domat, b. 1, tit. 5, § 1, n. 8 ; § 2, n. 10, 11,12. Code 
Civil, art. 1881. Jones on Bailm. 68, 69. Cro. Jac. 244. Isaac v. Clarke, 
2 Bulst. 306. Coggs v. Bernard, 2 Ld. Raym. 909, 915,916. Tollemere v. 
Fuller, 1 Const. R. S. C. 121. Wheelwright v. Wheelwright, 5 Mass. R. 
104. Bracton, lib. 3, c. 2, § 1, p. 99, 100.

(b) Bingloe v. Morrice, 1 Mod. 210, S. C. 3 Salk. 271.
(c) AylifFe’s Pand. b. 4, tit. 16, n. 516.
(d) Dig. ib. 1. 3. Voet, ib. n. 1. Poth. ib. n. 4, art. 3, n. 10; § 2, art. 2,

n. 17. Ayliffe, ib. p. 517- 2 Kent’s Com. 574. Domat, ib. "n. 3, 6.
Jones on Bailm. 64. 1 Dane’s Abr. c. 17, art. 11.

0) Dig. lib. 13, tit. 6,1. 17, § 3 ; lib. 19, tit. 2,1. 24, § 4. Poth. ib. c. 2, 
§ 1, n. 20. Voet, ib. n. 9.

(/) Ib. Domat, b. 1, tit. 5, § 2, n. 1. Jones’s Bailm. 64, 65.
(g) Dig. lib. 44, tit. 7, 1. 1, $ 4.
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“ The borrower,” says Pothier, “ ought to exert all 
possible care, such as the most careful persons apply 
to their own affairs; and he is liable not only for a 
slight fault, but for the slightest fault, de levissimd 
culpa,” (a)

This rule is adopted by the law of Holland,(6) Spain,(c) 
and France. (d) The rule of the Code Civil is, “ L’em- 
prunteur est tenu de veiller en bon pere de famille a la 
garde et a la conservation de la chose pretee. II ne peut 
s’en servir qu’a l’usage determine par sa nature ou par 
la convention, le tout a peine de dommages-interets, s’il 
y a lieu.” (e)

He is liable for slight neglect, by the law of England 
and the United States, (f)

Theft constitutes no excuse, but affords presumptive 
evidence of default or negligence on the part of the bor
rower. But he may exonerate himself by showing that 
the theft was committed without any default on his 
part, (ff)

He is exonerated from all liability for losses by ine
vitable accident: “ Is qui utendum accepit, si majore 
casu, cui humana infirmitas resistere non potest, veluti 
incendio, ruina, naufragio, rem quam accepit, amiserit, 
securus est.” (k) But the casualty or accident by which 
he is exonerated, must have been without any default on 
his part. If it can be connected with his default, he re
mains responsible. (i) Thus, if the borrower leaves the 
high road, and pass through some unfrequented path,

(a) Poth. Pret. a Usage, c. 2, § 2, art. 2, n. 48.
(b) Voet, ib. n. 4, 5. (c) L. 2, 7, tit. 2, Part. 5.
(d) Poth. ib. 50, 51, 52. (e) Code Civil, art. 1880.
(/) Jones’s Bailm. 65. Story’s Bailm. 163, 164.
(g) Dig. lib. 13, tit. 6,1. 20, 21, § 1. Poth. ib. n. 53. Jones’s Bailm. 66. 

2 Ld. Raym. 909, 915, 916.
(h) Dig. lib. 44, tit. 7, 1.1, § 4 ; lib. 13, tit. 6, 1. 5, § 2, 4. Domat, b. 1, 

tit. 5, § 2, 6, p. 113. Voet, ib, n. 5* L. 3, tit. 2, Part. 5. L. 4, tit. 3, 
Part. 5.

(i) Poth. ib. n. 55. Code Civil, art. 1880. Bracton, lib. 3, c. 2, p. 99* 
Jones, ib. 66, 67. Story, ib. 166.
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or travel at an unseasonable hour, or through a place 
notoriously infested by robbers, he will be liable for the 
loss, (a)

Cases of fraud also, are naturally excepted, whether 
they are founded on positive misrepresentation or in
jurious concealment, suppressio veri, aut allegatio falsi. 
He will not be exempted from the loss if he has obtained 
the loan under fraudulent misrepresentation or conceal
ment ; as, where the horse is lent on the representation 
that it is intended to take him to a particular place, but 
he is taken to the field of battle : “ Sed interdum et 
mortis damnum ad eum, qui commodatum rogavit, per- 
tinet: nam si tibi equum commodavero, ut ad villam 
adduceres, tu ad bellum duxeris, commodati teneberis. 
Idem erit et in homine. Plane, si sic commodavi, ut ad 
bellum duceres, meum erit periculum.” (6)

The civil law, whilst it exempted the borrower from a 
loss which happened by fire, or any overwhelming cala
mity, adds : Nisi forte, quum posset res commodatas
salvas facere, suas praetulit.” (c) Pothier adopts this 
doctrine, and holds that the borrower is bound to make 
compensation to the lender. The most exact diligence 
in respect to the thing borrowed being required from the 
borrower : he bestows less than his engagement imports, 
when he uses less than he applies to his own property, 
even when he applies it to a case where there is an im
possibility of saving the borrowed property, as well as his 
own. He considers that it is only a vis major cui resisti 
non potest, which excuses the borrower. And, although 
he could not save his own and the borrowed goods, yet 
he could have saved the latter at the expence of his own, 
and therefore the loss of them cannot be attributed to a

(a) Dig. lib. 13, tit. 6,1. 5, § 4; lib. 44> tit. 7, 1. 1, § 4. Poth. Pret k 
Usage, c. 2, § 2, art. 2, n. 48. Jones’s Bailm. 66, 67. Story’s Bailm. 166,

(b) Dig. ib. § 7. Voet, ib. n. 5. Domat, b. 1, tit. 5, § 1, n. 9. Poth. ib*
n. 59. (c) Dig. ib. § 4.
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vis major. But Pothier admits that it would be other
wise if the tumult were such that the borrower had no 
choice, and saved what first came to his hands, (a)

This doctrine is adopted by the law of Holland, and it 
forms an article of the Code Civil. (b)

In the civil law, if a particular value or price were 
put on the goods lent, the borrower was bound at all 
events to restore either the things lent, or the value of 
them. “ Si forte res sestimatione data sit, omne peri- 
culum prsestandum ab eo qui sestimationem se prsesta- 
turum recepit,” and in another place, “ aestimatio peri- 
culum facit ejus qui suscepit. ” (<0

In the opinion of Pothier, which is adopted by Sir W. 
Jones, it would become a question in the construction of 
the terms of the contract, whether the borrower, by 
concurring in this valuation, took every risk upon him
self. (dy

According to the Code Civil, if the article is valued 
on the lending, the loss which may happen by accident 
is the borrower’s, if there is no agreement to the con
trary. (e)

If the borrower has used the thing in any other man
ner, for any other time, or to any greater extent than 
was agreed upon, he cannot exempt himself from 
answering for losses by accidents which could not be 
foreseen or guarded against, (f)

If a man lent his friend a service of plate for an en
tertainment in a city, and he, without the knowledge or 
assent of the lender, carries it into the country, and it is

(а) Poth. Pret a Usage, n. 56.
(б) Voet, ib. n. 4. Code Civil, art. 1882. Story's Bailm. 171.
(c) Dig. lib. 13, tit. 6,1. 5, $ 3 ; lib. 19, tit. 3,1.1, § 1. Jones’s Bailm. 71* 
(id) Jones, ib. 71, 72* Poth. ib. c. 2, § 2, art. 3, n. 62, 63.
(e) Art. 1883.
(f) Noy’s Max. c. 43. 2 Ld. Raym. 909, 915, 916. Jones, ib. 68, 69-

Bracton, lib. 3, c. 2, $ 1, p. 99- Poth. ib. c. 2, § 1, n. 22 ; c. 2, § 2, art. 3, 
n. 57, 58. Dig. lib. 13, tit. 6, 1. 18. Code Civil, art. 1880, 1881.
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there lost by accident, or otherwise, the borrower is re
sponsible for the loss. (a)

The borrower must himself sustain any expence to 
which he is subject in using the thing. (b)

He must make a return of the thing at the time, and 
in the place, and in the manner contemplated by the 
contract, (c)

It has been seen by the civil law that he was not 
bound to return the thing until , he, had received the 
proper use of it, or until the bailment had terminated, 
although the thing was previously demanded by the 
lender. Nor is he then obliged to return it in any 
other manner than was originally contemplated by the 
parties. (d)

But if the lender has a sudden and unexpected neces
sity for the thing, then it may be demanded back before 
the expiration of the time, unless the borrower will 
furnish a proper substitute, and the return will be to 
his injury, (e)

If the purpose of the loan is accomplished, although 
the time has not expired, it may be demanded back 
again. (/)

Where the loan is by its nature or character pre
carious, it may, by the civil law, be demanded at any 
time, (g)

As by the common law the bailment is merely gra-

(a) Jones on Bailm. 69. Pothier, Pr6t a Usage, n. 58. Domat, b. 1. tit. 5, 
§ 1, n. 8, 9; §2, n. 11.

(b) Domat, ib, § 1, n. 10; § 2, n. 11, 14. Pothier, ib. c. 2, § 2, art. 3, 
n. 55. Jones, ib. 67.

(c) Dig. lib. 13, tit. 6,1. 5, § 7,8. Inst. lib. 4, tit. 1, $ 9. Domat, ib. n. 11.
(d) Pothier, ib. c. 2, § 2, art. 1, § 1, n. 24; c. 4, art. 1, n. 86, 87. Dig. 

lib. 13, tit. 6,1. 17, § 3. Domat, ib. § 1, n. 13, § 3, n. 1. Code Civil, 1888, 
1889.

(e) Ib. Pothier, ib. n. 25.
(/) Ib. n. 25, 27.
(g) Domat, b. 1, tit. 5, § 1, n. 13; § 3, n. 2. Pothier, ib. c. 4, art. 1, 

n. 86, 87.
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tuitous, the lender may terminate it whenever he 
pleases, (a)

If the borrower does not return the thing at the 
proper time, he is said to be in mord (era demeure), and 
then he becomes responsible for all injuries, and even 
for all accidents. “ Res post moram factam perit mo- 
ratori.” (b)

The thing borrowed is to be returned with every 
thing accessorial to it, as the progeny of an animal 
lent, &c. (c)

The borrower cannot detain the thing borrowed for 
any antecedent debt due to him. (d)

Although the borrower must ordinarily restore it to 
the lender, and has no right to set up the title of a mere 
stranger against him, yet a recovery in the meantime 
had against the borrower, or an attachment of the thing 
in his hands, will constitute a sufficient defence, (e) 

Another obligation of the lender, is to reimburse the 
borrower the extraordinary expences to which he has 
been put for the preservation of the thing lent, (f) 

Another obligation was that of acquainting the bor
rower with the defects of the thing lent, if they were 
known to the lender. If he omitted to communicate, 
but concealed them, he was responsible to the borrower

(a) Vinpr’s Abr. Bailm. D. and E. Countermand, A. Bacon’s Abr.
Bailm. D. 2 Leon. R. 30,89. Taylor v. Lendey, 9 East, 49. 1 Dane’s
Abr. c. 17, art. 4, § 10.

(b) Dig. lib. 45, tit, 1, 1. 82, § 1. Voet, lib. 6, tit. 1, n. 34. Pothier,
Pr6t k Usage, c. 2, § 2, art. 2, n. 60, and Tr. des Oblig. n. 662. Code Civil, 
art. 1881. 2 Lord Raym. 909, 915. Jones on Bailm. 68. Ersk. b. 3,
tit. 1, § 22.

(c) Dig. lib. 13, tit. 6,1. 5, § 9- Voet, lib. 13, tit. 6, n. 4. Pothier, Pr6t 
k Usage, n. 73.

(c?) Cod. lib. 4, tit. 23, 1. 4. Vinn. Sel. Quaest. lib. 1, c. 51. Voet, lib. 
13, tit. 6, n. 10. Domat, b. 1, tit. 5, § 2, n. 13. Vin. Abr. Bailment, b. 6.

(e) Pothier, ib. c. 2, § 2, art. 1, n. 46. Wilson v. Anderton, 1 Bar. and 
Ad. 450. Yelv. Rep. 23. Whittier v. Smith, 11 Mass. Rep. 211.

(/) Pothier, ib. c. 3, n. 81, 82, 83. Dig. lib. 13, tit. 6,1. 18, § 2.
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for any injury which resulted from them : (a) “ Item 
qui sciens, vasa vitiosa commodavit, si ibi infusum vinum 
vel oleum corruptum effusumve est, condemnandus eo 
nomine est.” (b)

Generally the loan is terminated by the death of the 
borrower. It is presumed to be a personal confidence 
and benefit, unless such a presumption is excluded by 
the circumstances of the loan, (c) The death of the 
lender is not a revocation of the loan, unless it is of th& 
nature called precarium, or during pleasure. It seems 
that by the law of England, the death of either party, 
or the marriage of a feme lender, is a revocation of the 
bailment. (d)

The possession of the borrower is deemed the pos
session of the lender : “ Rei commodatse et possessionem 
et proprietatem retinemus. Nemo enim commodando 
rem facit ejus cui commodat.” (e)

The same rule prevails in the law of England and 
America, (f)

Against any other person than the lender, the mere 
possession of property, without title, is sufficient, (g)

(a) Dig. lib. 13, tit. 6,1.18, 22.
(b) Ib. 1. 18, § 3. Pothier, ad Pand. lib. 13, tit. 6, art. 2, § 4, n. 26.
(c) Pothier, Pret a Usage, c. 2, § 2, art. 1; § 1, n. 27.
(d) Vin. Abr. Bailment, D.
(e) Dig. lib. 13, tit. 6,1. 8, 9. Pothier, ib. c. 1, § 1, art. 2, n. 5; art. 3, 

n. 9. Ayliffe’s Pand. b. 4, tit. 16, p. 517- Domat, b. 1, tit. 5, $ 1, n. 4.
(/) 2 Saund. 47, b. Bac. Abr. Trespass, C. 2. Ib. Trover, C. Smith v. 

Mills, 1 T. R. 480, Ashurst. J. Lotan v. Cross, 2 Campb. 464. Thorp v. 
Burling, 11 Johns. Rep. 285. Hurd v. West, 7 Cowen, 753. Orser v. 
Storms, 9 Cowen, 687. Putnam v. Wiley, 8 Johns. Rep. 432. Hoyt v. 
Gilston, 13 Johns. Rep. 141, 561. Story’s Bailm. 191.

(g) Burton v. Hughes, 2 Bingh. 173. Sutton v. Buck, 2 Taunt. 302. 
Rooth v. Wilson, 1 Bar. and Aid. 59. 2 Ld. Raym. 911. Ogle v. Atkinson, 
6 Taunt. 759. Armory v. Delamirie, 1 Str. 505. Bac. Abr. Bailment, D. 
Barker v. Miller, 6 Johns, Rep. 195. Badlam v. Tucker, 1 Pick. 389, 395. 
Waterman v. Robinson, 5 Mass. Rep. 303. 1 Dane’s Abr. c. 17, art. 9.
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SECTION IV.

MUTUUM, OR LOAN FOR CONSUMPTION.

Distinguished from commodatum.—Subjects of.—The obligations contracted 
by the borrower.—Right of the lender.—Time, place, and manner of re
paying.—Coin in which repayment is to be made.—Exception of non 
numerata pecunia.—Value of current coin at the time of repayment differ
ent from that which it bore at the time of the loan.

The contract of mutuum is defined to be “ creditum 
quantitatis datae ea lege ut ipsa quantitas reddatur in 
genere, non in specie eadem.” It is distinguished from 
commodatum, since in the latter the dominium is retained 
by the lender, but in the contract of mutuum it passes to 
the borrower, who is bound to restore, not the same 
thing, but other things of the same kind, (a)

Hence those things “ quae usu consumuntur,” which 
were not the subject of commodatum, are the subject of 
mutuum. (b) Jtes fungibilis, that is, whatever consists 
in quantity, and is regulated by number, weight, or 
measure, such as corn, wine, or money, is properly 
the subject of the mutuum, (c)

As the dominium passes to the borrower, the thing 
lent is at his risk. (d)

(а) Pothier, ad Pand. lib. 12, tit. 1, § 2. Dig. lib. 12, tit. 1, 1. 2, § 2 ;
lib. 19, tit. 2, 1.31. Pothier, Pret a Consumption. Jones on Bailm. 64» 
102. 2 Lord Raym. 916. 1 Bell’s Com. 255. 1 Dane’s Abr. c. 17, art.
11,16. Seymour v. Brown, 19 Johns. Rep. 44. 2 Kent’s Com. 575, 576.
Hurd v. West, 7 Cowen, 752, 756, n. Buffum v. Merry, 3 Mass. Rep. 478.

(б) Dig. lib. 13, tit. 6,1. 3, § 4.
(c) Inst. lib. 3, tit. 15. Heinec. Elem. Pand. lib. 12, tit. 1. § 3. Voet, lib. 

13, tit. 6, n. 1. Pothier, Pret a Consump. n. 2. L. 1, 2, 8, tit. 1, Part. 5. 
Code Civil, art. 1892, et seq.

(d) Inst. ib. § 2. Voet, lib. 12, tit. 1, n. 14. L. 2, 10, tit. 1, Part. 5 
Pothier, ib. n. 4, et seq. Code Civil, art. 1892.
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By accepting the loan, the borrower contracts an ob
ligation to the lender, and the latter, or his heirs, may, 
by the action ex mutuo, compel the repayment of the 
subject lent, (a)

When the loan has been made to several, each is to 
be sued for his part, unless they have contracted an ob
ligation in solidum. (h)

The lender is entitled to a return or repayment of 
that which is of the same kind, value and quantity, but 
not of greater value than that which was lent. If the 
loan be of money, it may be stipulated by the contract 
that it shall be repaid with interest, (c)

The loan is to be repaid at the place where it was 
made, unless another place is appointed for that pur
pose. (d)

If no time be prescribed for repayment, that reason
able time must be allowed which admits of the borrower 
deriving some benefit from the loan. (e)

When a particular period for payment is fixed, the 
borrower cannot compel the lender to receive, nor can 
the lender compel the borrower to repay before that 
period arrives, (f)

The whole sum or quantity which has been borrowed

(a) Pothier, ad Pand. lib. 12, tit. 1, art. 3. Voet, lib. 12, tit. 1, n. 15. 
Grotius, Manud. ad Jurisp. Holl. lib. 3. c. 5, n. 7. L. 2,8, 9, tit. 1, Part. 5. 
Pothier, Pr6t de Consumpt. n. 28. Code Civil, art. 1904.

(jb) Cod. lib. 4, tit. 2,1. 5, 12. Faber, Cod. lib. 4, tit. 14, def. 21. Voet, 
lib. 12, tit. 1, n. 17.

(c) Dig. lib. 12, tit. 1,1. 3, 11; lib. 2, tit. 14, 1. 17- Cod. lib. 4, tit. 30, 
1. 9* Voet, ib. n. 18. Groeneweg. ad Dig. lib. 2, tit. 14,1. 17. L. 2, 8, 
tit. 1, Part. 5. Pothier, ib. n. 35. Code Civil, art. 1897.

(d) Voet, lib. 12, tit. 1, n. 19. 1 #
(e) Ib. Menoch. de Arbitr. Jud. lib. 2, cas. 22.
(/) Grotius, Manud. ad Jurisp. Holl. lib. 3, c. 14, n. 33. Maevius, ad 

Jus Lubec, lib. 3, tit. 8, art. 12, n. 4. Christ, ad Leg. Mechl. lib. 12, art. 2, 
n. 8. Zoes. lib. 46, tit. 2, n. 31. Vinn. ad Inst. lib. 3, tit. 16. Voet, ib. 
n. 20. Molinaeus, deUsuris, quaest. 51. Menoch. de Praes. lib. 3, praes. 
122, n. 69, 70, 71. Sande, Decis. Fris. lib. 3, tit. 12, def. 11. Matthaeus. 
Paraem; Belg. par. 4, n. 7.

VOL. HI. AAA
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is to be repaid at one and the same time, and the cre
ditor is not obliged to accept it in partial payments, 
unless such is the nature of the contract, (a)

The same description of thing is to be repaid, unless 
the lender consents to take some other species of thing 
in lieu of it. (b)

The repayment of the loan of money need not be 
made in coin of the same description as that in which 
the loan was made. It may be in current coin of equal 
value, unless it be otherwise stipulated by the con
tract. (c)

The loan is proved either by the testimony of wit
nesses, or by the written acknowledgment of the bor
rower, chirographi confessione. The debtor may be cited 
to make his acknowledgment of the loan, and if being 
cited he made default, and thus did not contradict his 
handwriting, the law presumes that he acknowledges 
it. (d)

But as this acknowledgment may have been made 
before the money was actually delivered, but in the ex
pectation that it would be, the defendant might resist 
the action by the exception non numerata pecunia. (e)

If this exception were insisted on within two years after 
the date of the acknowledgment, it carried with it the 
privilege of throwing on the plaintiff the proof of the 
actual delivery of the money. The heirs and sureties 
of the borrower might avail themselves of this excep
tion. (/)

(a) Dig. lib. 22, tit. 1,1. 41, § 1. Cod. lib. 8, tit. 43,1. 9* Voet, lib. 12, 
tit. 1, n. 21.

(b) Cod. lib. 8, tit. 43,1. 16. Dig. lib. 12, tit. 1, 1. 2, § 1 ? 1. 3. Voet, 
ib. n. 22.

(c) Dig. lib. 50, tit. 16, 1. 159; lib, 46, tit. 3, 1. 94, $ 1 ; lib. 45, tit. 1,
1. 65, § 1. Voet, ib. n. 23, 24.

(d) Merula, Prax. lib. 4* tit. 37, c. 2. Voet, lib. 12, tit. 1, u. 26. Grotius, 
Manud. ad Jurisp. Holl. lib. 3, c. 5.

(e) Cod. lib. 4, tit. 30. Perez, ad Cod. lib. 4, tit. 30. L. 1, 9, tit. 1,
Part. 5. Voet, lib. 12, tit. 1, n. 31, et seq. (/) Ib.
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If the lender did not institute any suit on the ac
knowledgment for two years, and thus the borrower 
had not the opportunity of opposing this exception, it 
was competent for the latter, or his heir, within that 
time, to institute an action against the lender to im
peach the acknowledgment, if he were within the juris
diction. But if he were absent, so that no suit could 
be instituted, the exception, with its privilege, would 
continue still competent to him at any period after the 
two years had elapsed, and the lender had to sustain 
the burthen of proving the delivery of the money 
lent, (a)

But if the borrower has acknowledged that it has 
been paid, or if he has made a payment on account of 
the principal or interest of the debt, this privileged ex
ception no longer is competent to him, but he must 
prove that the money was not in fact delivered to him, 
and thus the mere exception of non numerata pecunia 
exists without the privileges. (a)

After the two years, the borrower may insist on this 
exception,, but the proof of the exception in that case 
would rest on him. (b)

If the writing in which the payment or delivery is 
acknowledged contains a renunciation of this exception, 
the proof in the first instance was incumbent on the 
borrower, who alleged that no payment or delivery 
was made, (c)

This privileged exception is not retained in the law 
of Holland. (d) In Spain it was available only during

(a) Voet, lib. 12, tit. 1, n. 32. Neostad, Cur. Sup. decis. 4. Sande, 
Decis. Fris. lib. 1, tit. 11, def. 1. Fab. Cod. lib. 4, tit. 22, def. 6. Carpz. 
Def. For. part. 2, const. 29, def. 19. (b) Voet, ib. n. 33, 34.

(c) Sande, Decis. Fris. lib. 1, tit. 11, def. 1, and lib. 3, tit. 2, def. 1. 
Fab. Cod. lib. 4, tit. 22, def. 7* Menoch. de Praes. lib. 3, praes. 145. Van 
Leeuwen, Cens. For. part. 1, lib. 4, c. 14, n. 5, 6. Voet, ib. n. 35.

(d) Vinn. Sel. Quaest. lib. 1, c. 41. P. Voet, Inst. lib. 3, tit. 22. Zyp. 
Not. Belg. 76. Groeneweg. ad Cod. lib. 4, tit. 30,

A A A 2
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jthe two years, and might be wholly renounced. (a) It 
never was admitted in France. (b)

It may be stipulated, that the money which is the 
subject of the loan, shall be repaid in coin of the same 
intrinsic value, that is, in coin of the same weight and 
quality as that in which it is made. Such a contract is 
in fact a loan of so much bullion, and is to be performed 
by the lender in the same manner as if any other article 
had been the subject of the loan. He must return coin 
of the stipulated quality or value, as the like number of 
florins or guineas, &c. Any depreciation or increase in 
the current value of money does not affect the rights or 
obligations of the parties to such contract. No question 
can arise whether the coin has been raised or depreciated 
in value; But if he engages to repay a certain sum, and 
the coin is, at the time of such repayment, of a value 
different from that which it bore at the time of the loan, 
it has been made a question whether the lender is to pay 
that sum in the current coin according to the value at 
the time of the repayment, or according to its value at 
the time of the loan. This question is discussed by 
Dumoulin at great length, and he considers that the 
loan is to be repaid according to the value of the coin 
current at the time of such repayment. This opinion 
is generally adopted, (c)

In the case of mixed monies in Ireland, reported by
(a) L. 9, tit. 1, Part. 5.
(b) Merlin, Rep. Exception cFArgent non Compte. Code Civil, art. 

1341, 1347.
(c) Molin. de Usuris, quaest. 192, et seq. Boer, decis. 327. Berlich. 

Pract. conclus. part. 4, conclus. 35, 36. Voet, lib. 12, tit. 1, n. 24. Grotius, 
Manud. ad Jurisp. Holl. lib. 3, c. 14, n, 39, 40, 41. Meier, Coll. Arg. lib. 12, 
tit. l,n. 30. Muller’s Prompt, tit. Solutio. Covarruv. tom. 1, c. 7, § 1. 
Carpz. Def. For. part. 2, const. 28, def. 4, 5, and const. 29, def. 5, 6, 7, 8, 9. 
Neostad, Cur. Holl.’ decis. 37. Coren, Obs. 16. Resp. Jurisc. HoU. part 1, 
cons. 216; part 2, cons. 123, part. 3. Casareg. Decis. 220. Dig. lib. 46, 
tit. 3* 1. 94, § 1. Pothier, Tr. de Pret de Consumpt. n. 36, et seq. Code 
Civil, art. 1895. Stair, b. 1, tit. 11, § 5. Ersk. b. 3, tit. 1. § 18. Vin. Abr. 
tit. Money, C.

724
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Sir John Davis, the decision of the judges established 
the validity of the payment made in the money current 
in Ireland under the queen’s proclamation, issued sub
sequently to the date of the bond, notwithstanding it 
was the condition of the bond that the debt should be 
paid in the current and lawful money of England, (a) 

The doubt which arises on this decision is, that al
though the debt was payable in Ireland, yet the pay
ment was to be made there in lawful current money of 
England. The mixed monies were current and lawful 
money of Ireland, but not of England. It seems to 
have been considered that the proclamation controlled 
the’effect of the contract.

(a) Davis’s Rep. 18. Yin. Abr. tit. Money, C.
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SECTION V.

PROMUTUUM.— PAYMENT OF WHAT IS NOT DUE.

I. Quasi or promutuum.—Solutio indebiti.—Payment by mistake or igno
rance of that which is not due.—The implied obligation by the party 
receiving, to make restitution.—Condictio indebiti of the civil law.— 
Mistake or ignorance of facts afforded ground for this action.—The 
ignorance which affords this ground.—Instances of.—Payments which 
might have been resisted by means of certain exceptions.—Ignorance 
or mistake of the law.—Question amongst the commentators of the 
civil law, whether under any circumstances it afforded a ground for 
restitution.—The texts of the civil law.—Opinions of Yinnius and 
D’Aguesseau.—Decisions in France.—Code Civil.—Earlier decisions 
and present state of the law in England, and in several of the states 
of America.—In Massachusetts.—Louisiana.

II. The distinction where the ignorance is of a foreign law.
III. A payment under a judgment, or a valid transactio, or compromise, 

cannot be recovered.—Nature of transactio.—Considerations peculiar 
to it.—Family arrangements and compromises.

I. When from ignorance, or error, or mistake, a pay
ment is made of that which is not due, solutio indebiti, 
the law implies a contract on the part of him to whom it 
was made, to return it to him from whom it was received : 
“ Is quoque, qui non debitum accipit per errorem sol
vents, obligator quidem quasi ex mutui datione, et eadem 
actione tenetur, qua debitores creditoribus.” (a)

The civil law describes the action for the recovery of 
that which has been thus paid, as condictio indebiti: 
“Hsec condictio ex bono et sequo introducta, quod alterius 
apud alterum sine causa deprehenditur, revocare consue- 
vit.” (6) It is contrary to natural equity that one man

(a) Dig. lib. 44, tit. 7, 1. 5, § 3. Inst. lib. 3, tit. 28, j 7.
(b) Dig. lib. 12, tit. 6,1. 66.
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should enrich himself at the loss and injury of ano
ther. (a) This quasi or implied contract resembles, with 
respect to the subjects of it, and the rights and obliga
tions of the parties, the contract of mutuum, and is called 
promutuum.

It is distinguished from mutuum, because it exists 
without, and indeed against, the consent of the party, 
who becomes bound by law to make restitution.

The principal sum is to be restored, but without in
terest. (b)

The payment is not due \vhen it is made either by the 
person who does not owe it, or to the person to whom it 
is not owing, (c)

The payment may have been made under an ignorance 
either of fact or of law.

When it is made under an ignorance of fact, there is 
no question that it is a solutio indebiti which may be re
covered back by the person who has made it. The ig
norance must not be that which is the effect of gross 
negligence; as, when the party had in his own hands 
the means of knowledge. It affords excuse only “ si non 
ei summa negligentia objiciatur. Quid enim, si omnes 
in civitate sciant, quod ille solus ignorat ? Et recte Labeo 
definit, scientiam neque curiosissimi, neque negligentis- 
simi hominis accipiendam, verum ejus qui earn rem di- 
ligenter inquirendo notam habere possit.” (d) “ Nec
supina ignorantia ferenda est factum ignorantis, ut nec 
scrupulosa inquisitio exigenda. Scientia enim hoc modo 
sestimanda est, ut neque negligentia crassa, aut nimia 
securitas satis expedita sit, neque delatoria curiositas 
exigatur.” (e) “ Vulgo autem supina videbitur igno-

(a) Dig. lib. 50, tit. 17, 1. 206.
' (b) Cod. lib. 4, tit. 5,1. 1. Voet, lib. 12, tit. 6, n. 12.

(c) Dig. lib. 12, tit. 6,1. 65. Cod. lib. 4, tit. 5,1. 8.
(d) Dig. lib. 22, tit. 6,1. 9, § 2.
(e) Ib. 1. 6.



rantia, si quis proprium factum ignoret, inculpabilis au- 
tem plerumque est alieni facti ignorantia. Sic accipe 
quod ait Pomponius: Plurimum interest, utrum quis 
de alterius causa et facto non sciat, an de jure suo ig
noret.” (a)

The fact, of which the party is ignorant, must be ma
terial to, and be the cause of the act which is sought to 
be rescinded. (a)

The following are stated as cases in which it is consi
dered there is solutio indebiti; the heir pays a legacy, 
bequeathed by the testator’s will, and afterwards dis
covers that the will was revoked ; (b) a person purchases 
and pays for an article, which he afterwards discovers 
was his own property, (c)

If the person has made a payment against which he 
might have protected himself by a perpetual exception, 
it is considered as much solutio indebiti as if there really 
had never existed any debt. “ Indebitum solutum acci- 
pimus, non solum si omnino non debeatur, sed et si per 
aliquam exceptionem perpetuam peti non poterat, quare 
hoc quoqye repeti poterit, nisi sciens se tutum excep- 
tione solvit.” (d)

Thus if the heir had discharged an obligation 
entered into by his father, and he afterwards disco
vered that it had been extorted from him by fraud or 
violence, (e)

The exception which entitles the party to treat the 
payment which he has made, as indebitum, must be that 
“ quae obligationem naturalem tollit, non ea quae illam 
relinquit.” “ Desinit debitor esse is, qui nanctus est ex
ceptionem justam, nec ab aequitate naturali abhorren-

(а) Poth. ad Pand. lib. 22, tit. 6, art. 4, § 4, n. 11. Dig. lib. 12, tit. 6,1. 3.
1 Fonbl. Eq. b. I, c. 3, § 3. Wilson v. Sinclair, 4 Wils. and Shaw, 398, 
409. Penny v, Martin, 4 Johns. Ch. Rep. 566.

(б) Dig. ib. 1. 2, $ 1. (c) Dig. ib. 1. 37. (d) Dig. ib. 1. 26, § 3.
(e) Voet, lib. 12, tit. 6, n. 4 Dig. lib. 50, tit. 17,1. 66 ; lib. 12, tit. 6,1. 28.
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tem.” (a) Thus, the payment of a debt to which pre
scription, or the statute of limitations, might have been 
opposed, is not that solutio indebiti which can be re
covered. This exception, if it had been opposed, would 
not have destroyed the natural obligation contracted by 
the debtor.

But where the exception exists in favour of the party 
with whom the contest is; as that which is afforded by 
the Senatus Consultum Velleianum, the civil law per
mitted the party to recover a payment which had been 
made, although it might have been resisted by means of 
that exception. (b) That law annulled the engage
ment of a woman as a surety. The natural obligation 
which might in this case subsist, is condemned by the 
law. (c)

It has been a subject of controversy amongst the com
mentators on the Roman law, whether, under any cir
cumstances, it allowed the recovery of a payment made 
under an ignorance, or mistake of law. The text on 
which the negative of this proposition is maintained, is 
the law “ cum quis jus ignorans, indebitam pecuniam 
solverit: cessat repetitio. Per ignorantiam enim facti 
tantum repetitionem indebiti soluti competere tibi notum 
est ”(d) Where a person ignorant of the law, pays money 
which is not due, the right of repetition ceases, for repeti
tion is only allowed in cases where what is not due is paid, 
in consequence of an error in fact. But to this text is 
opposed the law by Papinian: “ Juris ignorantia non
prodest adquirere volentibus, suum vero petentibus non 
nocet. Error facti ne maribus quidem in damnis vel 
compendiis obest: juris autem error nec faeminis in com- 
pendiis prodest: Caeterum omnibus juris error in damnis

(o) Dig. lib. 50, tit. 17,1. 66. Voet, lib. 12, tit. 6, n. 2. Poth. de l’Ac- 
tion, Cond. in deb. n. 156. 2 Bl. Rep. 824. I T. R. 286.

(b) Dig. lib. 12, tit. 6,1. 40v
(c) Vinn. Sel. Quaest. lib. 1, c. 47> p. 125.
(d) Cod. lib. 1, tit. 18,1. 10.
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amittendaa rei suae non nocet.”(a) An ignorance of law 
does not avail those who are desirous of acquiring, and 
does not injure those who merely seek their own. An error 
in law does not subject any person to the injury of losing 
his property. Therefore, wherever the question relates 
to avoiding or repairing a loss, an ignorance of the law 
does not induce any prejudice.

It is contended by the advocates of this opinion, that 
the first cited text is of universal application, and is not 
confined to those cases in which, although there might 
have been no legal yet there was a moral or natural ob
ligation to make the payment, and that therefore the 
person to whom it was made, has a right in foro con- 
sdentue to retain it. They endeavour to reconcile the 
second text, by insisting that the cases in which the error 
juris does not prejudice, are those in which the party is 
contending de amittenda re, and that if he has parted 
with his property, even under an ignorance of the law, 
it ceases to be his, and that in seeking to recover it, he 
is not petens suum, or in damnis amittendce rei sues, but 
that he is volens adquirere, for its recovery is in compen
dia. It has been justly observed, that it cannot be said 
a man is deriving a gain from his error in law, when he 
recovers back his own property. “ Et tantum non ridi- 
culum est, quod aiunt errorem juris solventi profuturum 
ad lucrum, si rem recuperaret, eo quod translato per 
solutionem rei domino, jam de novo earn acquirere vide- 
atur. Quasi vero damno non afficiatur, qui dominium 
rei suae in perpetuum amittit, aut lucrum sentiat, cui 
damnum resarcitur. Lucrum non intelligitur, nisi quod 
deducto damno superest; nihil autem amplius hac con- 
dictione recuperatur, quam quod damnum abstulit.” (b)

Those who are opposed to this opinion, insist that the

(ft) Dig. lib. 22, tit. 6, 1. 7, 8.
(b) Vinn. Sel. Qusest. lib. 1, c. 47, p. 125.
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first text is to be understood as applying only to those 
cases in which the payment has been made under a na
tural or moral obligation, and where, therefore, there is 
nothing unconscientious in the person retaining the pay
ment. Such is the construction given to it by Vinnius 
and D’Aguesseau, and there has never been any satisfac
tory answer given to the reasoning by which they thus 
render consistent two laws apparently contradictory. 
They show that in those cases where it is admitted that 
a recovery may take place, the ignorance under which 
the payment was made, was that of law and not of fact, 
and that in those cases where the recovery is not allowed, 
the party is debarred from relief, not because the 
payment was made under an ignorance of the law, but 
because there was still a subsisting natural or moral ob
ligation under which it may be considered to have been 
made, and under which the party receiving might retain 
it. Thus, in illustration of the rule, “ ignorantia juris 
suum petentibus non nocet,” a case is mentioned of a 
person who stipulates for a slave to be given to him, of 
the value of twenty guineas, the slave being dead before 
any delay in the delivery, the promiser, supposing him
self to be still bound by the stipulation, pays the twenty 
guineas: the law assists him, because his claim is 
founded upon the loss of the money, and he is entitled 
to repetition, (a)

Here the error is manifestly an error of law. The 
promiser is ignorant of that trite and common rule, that 
the debtor of a specific thing is liberated by its happening 
to perish, if he is not guilty of any delay in the deli
very.

Again, the Senatus Consultum macedonianum provided 
that no action could be maintained for money lent to a 
son under the power of his father. If the sum lent in 
contravention of this law, was repaid by the son on be-

(n) D’Aguesseau, Diss. sur l’Erreur de Droit, p. 658, et seq.
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coming his own master, it could not be recovered back, 
not because the exception which the S. C. gave was a 
matter of law, but because it was an exception in odium 
creditoris, or rather because the natural and moral obli
gation to repay the money existed. On the contrary, 
this case states a qualification of the law. “ Qui ex- 
ceptionem perpetuam habet solutum per errorem repe- 
tere potest.” (a)

They also found their construction of the law on its 
obvious tendency to promote, whilst the opposite opinion 
must defeat, the two great principles of natural equity 
inculcated by the civil law. “ Jure naturae aequum est 
neminem cum alterius detrimento et injuria fieri locu- 
pletiorem (b) and “ Id quod nostrum est sine nostro 
facto ad alium transferri non potest.” (c) Even the 
very origin of the condictio indebiti, which is ex eequo 
et bono introducta seems to require this construction.

The conclusion of Yinnius is “ quod per errorem juris 
solutum est, repetitionem esse, sr nulla subsit naturalis 
obligatio.” (d) The recovery should be allowed of that 
which is paid under an ignorance of law, provided there 
is not any natural obligation.

The Chancellor D’Aguesseau has adopted it: “ Quid 
igitur restat, nisi ad saepius laudatam distinctionem con- 
fugere, et fateri, juris errorem non nocere, cum nullo 
jure nec civili nec naturali, tenebatur is qui indebitum 
solvit; contra, si jure naturali alligatus fuisset, et errore 
juris solvisset, merito ei condictionem denegari, adeo ut 
haec sit certa et constans regula, ei qui natura debet, tunc 
tantum repetitionem indulgeri, cum in facto errans pe- 
cuniam civiliter indebitam solvit.” (e) It has been fol-

(a) Dig. lib. 12, tit. 6,1. 40.
(b) Dig. lib. 50, tit. 17,1. 206; lib. 12, tit. 6,1. 14.
(c) Dig. lib. 50, tit. 17,1. 11.
(d) Vinn. Sel. Quaest. c. 47, lib. 1, p. 123.
(e) D’Aguesseau, Diss. sur TErreur de Droit, p. 660.



lowed by Huber.(a) It was also the opinion of the ear
lier jurists. (b)

There must be added to the number of its opponents, 
Voet and Pothier. The reasoning of Vinnius is not 
answered by the former, and Pothier has not bestowed 
any discussion on it. («)

The decisions in France were in conformity with the 
opinions of Vinnius and D’Aguesseau. Thus, where a 
person who was of full age, on whom alone, by the cou- 
tume, a succession had devolved, had, in ignorance of 
this coutume, for many years, in the most formal, public, 
and private acts, recognized his three nephews as his co
heirs, it was held that he was entitled to recover that 
which under this ignorance he had allowed them to re
ceive. (d)

The Code Civil has in this instance adopted the opi
nion of D’Aguesseau rather than that of Pothier, and 
allows the person who has made the payment par erreur 
to recover it. “ Lorsqu’une personne qui, par erreur, 
se croyait debitrice, a acquitte une dette, elle a droit de 
repetition contre le creancier.”(e) It makes no distinc
tion whether it be error of law or of fact. There are, 
however, two cases, and two only, in which it does not 
allow error of law to avoid the act. The one is where 
there is a transaction or compromise. “ Les transactions 
ont, entre les parties, l’autorite de la chose jugee en der
nier ressort. Elies ne peuvent etre attaquees pour cause
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(а) Huber, ad Inst. lib. 3, tit. 28; and ad Dig. lib. 12, tit. 6, and lib. 22, 
tit. 6.

(б) Zas. ad Rubr. de Cond. Ind. n. 5. Sichard. ad Rubr. Cod. lib. 1, tit. 18. 
Wissenb, ad Cod. lib. 1, tit. 18, n. 9. Tulden, ad Cod. n. 4. Grot. lib. 3, In- 
trod. ad Jurisp. Batav. c. 30. Christin. vol. 3, decis. 8. Bachov. vol. 2, 
disp. 4, thes 12, p. 196. Brun. ad 1.7, lib. 22, tit. 6. Zoes. ad Pand. lib. 12, 
tit. 6. Carpz. part. 3, const. 15, def. 42.

(c) Cujac. 5, obs. 39. Duar. ad Pand. lib. 12, tit. 6, § 3. Donell. 1 
Cbm. 21. Broncborst. 2 ass. 36. Perez, in Cod. lib. 4, tit. 5, n. 12. Voet. 
lib. 12, tit. 6, and lib. 22, tit. 6. Poth. Tr. de Condict. Indeb. n. 162.

(id) Augeard, tom. 1, p. 134. Toull. liv. 3, tit. 3, ch. 2, n. 66.
(e) Art. 13*7. ■
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d’erreur de droit, ni pour cause de lesion, (a) The 
other is that of a judicial confession. “ L’aveu judici- 
aire ne peut etre revoque a moins qu’on ne prouve qu’il 
a ete la suite d’une erreur de fait. II ne pourrait etre 
revoque sous pretexte d’une erreur de droit.” (b)

In Scotland the Court of Session had in many in
stances adopted a similar doctrine, (c) but it has been 
since shaken by a decision in the House of Lords. (d)

In the earlier decisions of the Court of Chancery in 
England relief was granted in respect of a mistake of 
law. A father made his will, giving {inter al.) to his 
daughter £10,000, upon condition that she should re
lease her orphanage part, together with all her claim or 
right to his personal estate by virtue of the custom of 
the city of London, or otherwise, and made his son ex
ecutor, his daughter being about the age of twenty- 
three years.

The circumstances of the case are stated in the fol
lowing judgment by the lord chancellor: “I do not 
see that any manner of fraud has been made use of in 
this case, but still it seems hard, a young woman should 
suffer for her ignorance of the law, or of the custom of 
the city of London, or that the other side should take 
advantage of such ignorance.

“ It is true, it appears the son (the defendant) did 
inform the daughter that she was bound either to waive 
the legacy given by her father, or to release her right 
by the custom ; and so far she might know that it was 
in her power to accept either the legacy or orphan
age part; but I hardly think she knew she was entitled 
to have an account taken of the personal estate of her 
father, and first to know what her orphanage part did 
amount to ; and that, when she should be fully apprized

(a) Art. 2052. (b) Art. 1356.
(c) Ersk. b. 3, tit. 3, § 54. Stirling, July, 26th, 1775, Diet. 2930. Car-

rick, Aug. 5th, 1778, Diet. 2931. 2 Hailes, 783, Keith, Nov. 14th, 1792,
Diet. 2933.

(d) Wilson v. Sinclair, Dec. 7th, 1830. 4 WTils. and Shaw, 398.
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of this, then, and not till then, she was to make her 
election, which very much alters the case ; for probably 
she would not have elected to accept her legacy, had 
she known or been informed, what her orphanage part 
amounted unto, before she waived it, and accepted the 
legacy.”

It appears that the suit was afterwards compromised.(a)
In another case, there were four brothers, the second 

died, and the eldest brother entered upon his lands; 
the youngest brother claims a title. They apply to 
Hughes, a schoolmaster, their neighbour in the country 
(who often acted as an attorney), for his opinion, who, 
upon consulting the “ clerk’s remembrancer,” gave it in 
favour of the youngest brother, because the lands could 
not ascend; upon which the eldest brother agreed to 
divide the estate with the youngest, and declared he 
would rather do so than go to law, though he had the 
right. Upon which Mr. Hughes prepared deeds of 
lease and release of the moiety, which were executed by 
the eldest brother, and bonds in the penalty of £300, 
which was computed to be the value of the moiety, con
ditioned for quiet enjoyment of their respective shares ; 
the youngest brother died, and the moiety descended to 
the defendant, the infant, his son and heir; and the 
lord chancellor decreed, that the bonds, and deeds of 
lease and release, should be delivered up to the plaintiff, 
the eldest brother, being obtained by mistake and mis
representation, and that the defendant, the infant, when 
he came of age, should convey, nisi, &c.; and his lord
ship said, that the maxim of law “ Ignorantia juris non 
excusat,” was, in regard to the public, that ignorance 
cannot be pleaded in excuse of crimes, but did not hold 
in civil cases. (b)

(a) Pusey v. Desbouvrie, 3 P. Wms. p. 322.
ffi) Lansdown v. Lansdown, Mosely’s Rep. 364. S. C. 2 Jac. and Walk. 

205. Turnerv. Turner, 2 Rep. in Ch. 81. Farewell v. Coker, 2 Merr. 353. 
Ramsden v. Hylton, 2 Ves. 304. Bingham v. Bingham, 1 Ves. 126. Belt’s 
Sup. 79.



736

A similar opinion was expressed at law by Lord 
C. J. De Grey. “ When money is paid by one man to 
another, on a mistake either of fact or of law, or by 
deceit, this action will certainly lie.” (a)

Lord Mansfield lays down the rule thus generally, 
where money is paid under a mistake, which there was 
no ground to claim in conscience, the party may recover 
it back again by this kind of action. (6)

But in another case, Mr. Justice Buller stated, with
out any dissent being expressed by Lord Mansfield, that 
if the law be mistaken, the rule applies that “ Igno- 
rantia juris non excusat.”

Lord Ellenborough, C. J., in a subsequent case, after 
asking the plaintiffs counsel whether he could state any 
case where, if a party paid money to another voluntarily, 
with a full knowledge of all the facts of the case, he 
could recover it back again on account of his ignorance 
of the law? and receiving no answer, observed that, 
“ The case of Chatjield v. Paxton is the only one I ever 
heard of, where Lord Kenyon, at Nisi Prius, intimated 
something of that sort. But when it was afterwards 
brought before this court, on a motion for a new trial, 
there were some other circumstances of fact relied on ; 
and it was so doubtful at last on what precise grounds 
the case turned, that it was not reported. Every man 
must be taken to be cognizant of the law; otherwise 
there is no saying to what extent the excuse of ignorance 
might not be carried. It would be urged in almost 
every case.” (c)

This question was again the subject of judicial deci
sion in the Court of Common Pleas. The court, with 
the exception of Mr. Justice Chambre, held that, where 
a man demands money of another as a matter of right, 
and that other, with a full knowledge of the facts upon
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(a) Farmer v. Arundel, 2 Bla. Rep. 825.
(b) Bize v. Dickason, 1 T. R. 287- Lowrie v. Bourdieu, Dougl. Rep. 471.
(e) Bilbie v. Lumlie, 2 East, 470, 471, 472.
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which the demand is founded, has paid a sum, he never 
can recover back the sum he has so voluntarily paid. 
It may be, that upon a further view he may form a diL 
ferent opinion of the law, and it may be, his subsequent 
opinion may be the correct one; (a)

Mr. Justice Chambre thus expressed his dissent from 
this opinion : “I am not aware of any particular danger 
in extending the law in cases of this sort, for they are 
for the furtherance of justice; neither do I see the ap
plication of the maxim used by Buller, J., in the case of 
JLowrie v. Bor dim, and cited by the court in Bilbie v. 
Burnley, ‘ ignorantia juris non excusat;’ it applies only 
to cases of delinquency, where an excuse is to be made. 
I have searched far, to see, if I could, any instance of a 
similar application of this maxim. It seems to me a 
most dangerous doctrine, that a man getting possession 
of money, to any extent, in consequence of another’s 
ignorance of the law, cannot be called on to repay it.” (6)

In a subsequent case, the same doctrine is maintained, 
and it was held, that the defendant, who had made the 
promise with the full knowledge of the circumstances, 
could not afterwards defend himself upon the ground of 
his ignorance of the law when he made the promise, (c)

The later doctrine of the courts of common law has 
been adopted by the courts of equity in England. Lord 
Eldon says, “ It is admitted, that at law it is impossible 
to recover, after a voluntary payment, with a knowledge 
of all the facts, though under a mistake in point of law; 
it cannot be disputed; and although in one of these 
cases, (d) there was a difference of opinion among the 
judges, yet it is now settled that where an action is 
bfought and is proceeding, and the defendant having a 
knowledge of all the circumstances, and having the.

(a) Brisbane v. Dacres, 5 Taunt. 152, (b) lb. 15
(c) Stevens v. Lynch, 12 East, 39.
(d) Brisbane v. Dacres, ubi sup.
VOL. III. BBB
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means of proving them at the trial, submits to pay, he 
has no remedy at law. The principle applies equally 
to suits here.” (a)

Another eminent judge, in a subsequent case, stated 
it to be “ a maxim of equity, that parties making a mis
take in matters of fact shall not be held bound by acts 
committed by them under such mistake. When,however, 
they make a mistake in law, they cannot be afterwards 
heard to say, that the contract shall on that account be 
set aside.” (6)

A doctrine equally extensive has been held in the 
Court of Chancery in New York, (c)

But in Massachusetts it has been decided, that money 
paid under a mistake of law might be recovered back ; 
and at all events, that a promise to pay, under a mis
take of law, cannot be enforced. (cQ

The Louisiana Code adopts the doctrine of Vinnius 
and D’Aguesseau. It allows error in law, as well as of 
fact, to invalidate a contract, where such error is its only 
or principal cause, unless the contract made under such 
error, fulfilled any such natural obligation as might, 
from its nature, induce a presumption that it was made 
in consequence of the obligation, and not from error 
of right. In the latter case, such error is not al
lowed to avoid the contract. Thus, the natural obliga
tion to perform the will of the donor, prevents the donee 
from reclaiming legacies or gifts he has paid under a 
testament, void only for want of form, (e)

(a) Goodman v. Sayers, 2 Jac. and Walk. 263.
(b) Marshall v. Collett, 1 Younge and Col. 238. ,
(c) Shotwell v. Murray, 1 Johns. Ch. Rep. 512, 516. Storrs v. Barker, 

6 lb. 166. Clark v. Dutcher, 9 Cowen's R. 670. Hunt v. Rousmaniere, 
1 Peters, Sup. C. R. 15. S. C. 8 Wheaton, 211, 212. Hepburn v.Dundas, 
1 Wheaton, 179, 195. Lyon v. Richmond, 2 Johns. Ch. Rep. 51, 60.

(d) May v. Coffin, 4 Mass. Rep. 342. Warder v. Tucker, 7 lb. 452. 
Freeman v. Boynton, lb. 488. Haven v. Foster, 9 Pick. 112. Story's 
Equity Jurissp. 122, n.

(e) Tanner v. Robert, 5 Martin's Rep. N. S. 260.
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The Louisiana Code adopts the exceptions of the Code 
Civil, and does not allow a contract, made for the pur
pose of avoiding litigation, to be rescinded for error of 
law. (a) And although a judicial confession of a debt 
may be avoided by showing an error of fact, yet it can
not be avoided by an allegation of an error of law. (b)

II. It may here be useful to inquire whether the effect 
of ignorance of law is the same if it be a foreign law, or 
the law of the country of which the party is a subject. 
There may be no difficulty in admitting the doctrine, 
that a person who contracts in a foreign country, en
gages for a competent knowledge of the law of contracts 
of that country ; (c) “ Qui cum alio contrahit, vel est, 
vel esse debet non ignarus conditionis ejus(d) and 
that he cannot relieve himself from his contract by al
leging his ignorance. But the principle on which it 
rests will not reach those cases in which the party is 
connected with the foreign country by the act of law, 
and not by his own act.

Thus, a succession being in a foreign country may be 
governed by a law perfectly different from that of the 
country in which those on whom it had devolved are do
miciled. They deal with it under an entire ignorance of 
that law, and under a belief that it is governed by a law 
similar to that of their own country. A case of this 
description became the subject of judicial decision in 
the supreme court of the state of Massachusetts. A 
citizen of that state died there intestate, being seised of 
real estates in that state, and also in the state of New 
York, leaving a niece the child of one of his sisters, 
and three nephews the children of another sister, his

(а) Lyles v. Martin, 5 Louisiana Rep. 113.
(б) Mead v. Chadwick, 8 Martin’s N. S. 295,
(c) Lord Stowell, in Dalrymple v. Dalrymple, 2 Hagg. Cons. Rep. 61. 
(c?) Dig. lib. 50, tit. 17,1. 19. Grotius, b. 2, c. 11, § 5. Emerig, Diss. 

c. 4, § 8. Casareg. Disc. 170, n. 60, 61, 62. Hertius, de Coll. Leg, 
Sect. 4, § 10.

B B B 2
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heirs at law. By the law of Massachusetts, the real 
estate in that state descended equally on the niece and 
the three nephews. But by a statute of New York, the 
land in that state descended, one moiety to the niece, 
and the other moiety to the nephews. The niece, with 
her husband, and the other heirs, sold the land in New 
York by a joint deed of release and quitclaim, and the 
purchaser gave to the husband, and the three nephews, 
each a bond for one quarter of the purchase-money, all 
parties being ignorant of the statute. The bonds were 
paid to the respective obligees. The husband on dis
covering that half of the land descended to his wife, 
brought assumpsit against one of the nephews to recover 
one-third of one-fourth of the purchase-money, and the 
action was sustained.

So the husband was held entitled to recover of the 
nephew in the like proportion, where upon the sale of 
land in New York, a part of the consideration was paid 
at the time of the purchase* and divided equally among 
the four heirs, (a)

It is obvious that a similar case may be of frequent 
occurrence. In England, the law of succession is dif
ferent, not only from those British colonies in which the 
laws of Holland, Spain, and France prevail, but also, in 
those cases of intestacy where the ancestor leaves no 
issue, from that of all the other colonies. (b)

The decision which has been referred to rests on 
grounds which appear satisfactory. It is the admitted 
doctrine, 1st, That although the court takes notice of the 
law of its own country, it does not take notice of that of 
another country. 2ndly, That the foreign law is a fact 
which is to be proved, (c) 3rdly, That in the absence

(а) Haven v. Foster, 9 Pickering’s Rep. 112.
(б) 3 and 4 Wm. 4, c. 106.
M Mostyn v. Fabrigas, Cowp. 174. Male v. Roberts, 3 Esp. 163. Doug

las v. Brown, 2 Dow and Clarke, 171. Brown v. Gracey, cited in Lacon v. 
Higgins, 2 Dowl. and Ry. 41. 2 Starkie’s Evid. 331.
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of such proof, the court presumes the law of the foreign 
country not to differ from its own law ; that is, it deals 
with the case according to its own law. (a)

The principle on which the party is precluded from 
relieving himself from the effect of an ignorance of the 
law of his own country, is founded on a presumption 
that he is bound to be acquainted with that law. He is 
not however bound, nor is the judicial tribunal of his 
country bound, to know the law of a foreign country. 
It does not seem reasonable to make him suffer from an 
ignorance of a law with which he is not bound to be ac
quainted. Again, as the foreign law is a fact, and proved 
as such, his ignorance of that law ought to be treated 
in the same manner as his ignorance of any other fact.

A distinction founded otx the law not being that of the 
country to which the party belonged*, seems to be recog
nized by Voet, (b) and it is by other jurists expressly 
admitted. “ Juris peregrini ignorantia parit resti- 
tutionem in integrum, (c) Ignorantia juris singularis, 
ut statutorum, intuitu extraneorum non est ignorantia, 
juris, nec unquam nocet, (d) extra quam si ipse civis 
jus civitatis, in quo quotidie versatur, ignoret.” (e)

III. By the civil law, a payment which had been 
made ob causam rei judicata, or ob causarn transactions, 
could not be revoked.

However impeachable the judgment might be, yet

(a) De Sobry v. De Laistre, 2 Harr, and John. 193. Trasher v. Everhart, 
3 Gill and John. 234. Brackett v. Norton, 4 Conn. Rep. 517. Talbot v. 
Seeman, 1 Cranch, 38. Church v. Hubbart, 2 Cranch, 187, 236, 237, 
4Cowen, 515, 516, note. Consequa v. Willings, Peter’s Cir. Rep. 229* 
Legg v. Legg, 8 Mass. Rep. 99. Hosford v. Nichols, 1 Paige, 220. Ser- 
right v. Galbraith, 4 Dali. 327. Norwood v. Green, 5 Martin's N. S. 176, 
and lb. 254. 4 Martin’s N. S. 419. Crozier v. Hodge, 3 Louisiana Rep.
351. Campbell v. Miller, 3 Martin’s N. S. 149. Story’s Com. p. 528.

(5) Voet, lib. 22, tit. 6, n. 2.
(c) Boehm, in Introd. ad D. tit. de Jure et Fact Ignor. $ 3, et in Dec. et

Cons. t. 2, p. 1, dec. 139, n. 22. '
(d) Hommel. Rhaps. Observ. 154.
(e) Wernh. t. 1, p. 5, obs. 50, et Suppl. Menke, D. L. 22, tit. 6, § 5. 

Muller’s Prompt. Ignor. Juris et Facti, n. 38, 43.
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if the party did not appeal from it, but paid the debt 
which it had established, he could not recover back such 
payment. “ Propter auctoritatem rei judicatse repetitio 
cessat.” (a)

Neither can a payment made under a valid compromise 
be revoked. “ Et quidem quod transactionis nomine 
datur, licet res nulla media fuerit, non repetitur.” (6)

It was the policy of the civil law, as it is of every 
other system of jurisprudence, to give the greatest effi
cacy to a compromise, or as it is termed, transactid.
“ Non minorem auctoritatem transactionum, quam 
rerum judicatarum esse recta ratione placuit: si quidem, 
nihil ita fidei congruit humance, quam ea quae, placuerant, 
custodiri.” (c)

Hence it is no ground for recalling the payment made 
under the compromise, that there was no cause for the 
compromise, and that nothing was owing, (d)

The very essence and motive of the compromise is 
the uncertainty and doubt of the parties as to their re
spective rights ; “ Qui transigit, quasi de re dubia et 
lite incerta neque finita transigit.” (e) Although a suit 
need not be instituted, yet if it be merely apprehended, 
the right is in controversy, and the transaction may take 
place. (/)

(a) Dig. lib. 17, tit. 1,1.29, § 5. Cod. lib. 4, tit. 5, 1.1. Marriott v. 
Hampton, 7 T. R. 269, Voet, lib. 12, tit. 6, n. 15. L. 33, tit. 14, Part. 5. 
Pothier, Tr. de l’Action Condict. n. 159. Code Civil, art. 1351.

('b) Dig. lib. 12, tit. 6,1. 65, § 1.
(c) Cod, lib. 2, tit, 4,1. 20. Voet, lib. 12, tit. 6, n- 15. Pothier, Tr. de 

P Action Condict. n. 159. Code Civil, art. 1351. Stair, Inst. b. 1, tit. 17,
§ 2. Ersk. b. 3, tit. 3, § 54. Oliver, May 15th, 1798, cited in note Ersk. 
ib. p. 673. Hotchkis v. Dickson, 2 Bligh, 340. Cann v. Cann, 1 P. Wms. 
727. Stapilton v. Stapilton, 1 Atk. 10. Stockley v. Stocldey, 1 Ves. and Bea.
29, 31. Naylor v. Winch, 1 Sim. and Stu. 555. Goodman v. Sayers, 2 Jac. 
and Walk. 263. Leonard v. Leonard, 2 Ball and Beat. 179, 180. Dunnage 
v. White, 1 Swanst. 151, 152. Harvey v. Cooke, 4 Russ. 34. Shotwell v. 
Murray, 1 Johns. Ch. Rep. 516. Lyon v. Lyon, 2 Johns. Ch. Rep. 51.

(d) Dig. lib. 12, tit. 6,1. 65. Cod. lib. 2, tit. 4, 1.3; lib. 1. tit. 18, 1. 6; 
lib. 4, tit. 30, 1. 11. Vinnius, de Transact, c. 8. Voet, lib. 2, tit. 15, n. 23.

(e?) Dig. lib. 2, tit. 15,1. 1. j
(/) Cod. lib. 2, tit. 4,1. 2. Pothier, ad Pand. lib. 2, tit. 15, § 3. ?
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The doubt may arise from ignorance either of the 
existence of any law applicable to the question, or of 
the manner in which it should be construed or applied.

Ignorance of the law therefore would not, in the 
civil law, be a ground for recalling a payment made 
under the transaction. But if the party were ignorant 
of those facts which affected the validity of the transac
tion, he would be entitled to be relieved from it. The 
law which gives this effect to it excepts those cases in 
which the transaction was ab initio imperfect, or pro
ceeds on, and deals with subjects which were not in
tended to be embraced by it: “ Eleganter Pomponius 
quaerit, si quis suspicetur transactionem factam vel ab eo, 
cui haeres est, vel ab eo, cui procurator est, et quasi ex 
transactione dederit, quae facta non est; an locus sit 
repetitioni ? Et ait, repeti posse: ex falsa enim causa 
datum est. Idem puto dicendum, et si transactio secuta 
non fuerit, propter quam datum est. Sed et si resoluta 
sit transactio, idem erit dicendum.” (a)

Voet qualifies the language in which he speaks of the 
conclusiveness of the transactio, by adding “ nisi trans
actio ob quam solutum est, ab initio inutilis fuerit, vel 
cum ab initio substitisset, post ea infirmata sit, vel cre- 
dita fuerit intercessisse, quae vere interposita non est.” (6)

Thus, if the interests of parties under a will, which 
they believed to be unrevoked, formed the subject of 
the compromise, and it was afterwards discovered that it 
had been revoked by a codicil of which they had no 
knowledge; or if a division of a succession was made 
with a person who wa3 believed to be one of the heirs, 
but who was afterwards discovered not to be so, such a 
compromise could not be opposed to a claim for restitu
tion of the money or property which had been delivered 
under it. If, however, they had been aware of the ex
istence of the codicil, but considered that its effect in

(а) Dig. lib. 12, tit. 6,1. 23.
(б) Dig. lib. 12, tit. 6,1. 23. § 1, 3. Voet, lib. 12, tit. 6, n. 15.
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revoking the will should be the subject of the compro
mise, the compromise would be conclusive, (a) The 
Code Civil adopts the same distinction. (&)

It is also admitted in the English decisions. It is 
considered that it is not the intention of the party to re
lease or surrender his title, but the act or agreement 
proceeds upon the supposition that he has none. Lord 
Macclesfield is reported to have said, that if the party 
releasing is ignorant of his right to the estate, or if his 
right is concealed from him by the person to whom the 
release is made, there would be good reasons for setting 
aside the release.(c) But, he added, the mere fact that 
the party making the release, had the right, and was 
controverting it with the other party, can furnish no 
ground to set aside the release; for, by the same reason, 
there could be no such thing as compromising a suit, 
nor room for any accommodation. Every release sup
poses the party making it to have a right. (d)

In Lang v. The Bank of the United States, Mr. Chief 
Justice Shippen, in speaking of the effect of a mistake of 
right of a party, and that he was not barred by it, said : 
“ The case of Penn v. Lord Baltimore is decisive to this 
point. I was present at the argument half a century 
ago, and I heard Lord Hardwicke say, though it is not 
mentioned in the report, that if Lord Baltimore had 
made the agreement in question, under a mistake of his 
right to another degree of latitude, he ought to be re
lieved ; but that he was not mistaken.” (e)

The result of the doctrine of the civil law, and of the 
systems of jurisprudence founded on it, as well as of the 
law of England, is, that the party should be aware of all

(a) Dig. lib. 10, tit. 2, 1. 36. Cpd, lib. 1, tit. 18,1.4. Voet, lib. 10, tit. 2, 
n. 34. Voet, Tr. de Fam. Ercis. ch. 14.

(,b) Art. 2062, 2054. Arret dela Cour. de Cass. March 25th, 1807- Sirey, 
An 1807. Tpull. liv. 3, tit. 3, c. 2, n. 72.

(c) Cann v. Cann, 1 P. Wms. 727. Ramsden v. Hylton, 2 Ves. 304,
(<d) 1 P. Wms. 727.
{e) Story’s Cqmm. on Equity Jurisprudence, p. 144.
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the claims which are to be the subject of the compro
mise ; that they should be presented to the mind of the 
party; that they should be matters of doubt, and in the 
understanding of the party embraced by the compro
mise.

Thus, in a case of a compromiseof doubtful rights under 
a will, the Master of the Rolls, (Sir R. P. Arden,) said: 
“ It (the agreement) must be reasonable. No man can 
doubt that this court will never hold parties acting upon 
their rights, doubts arising as to those rights, to be bound, 
unless they act with a full knowledge of all the doubts 
and difficulties that arise. But if parties will, with full 
knowledge of them, act upon them, though it turns out 
that one gains a great advantage, if the agreement was 
fair and reasonable at the time, it shall be binding. 
There was a case before the Lord Chancellor, who spoke 
to me upon it, in which it was held, that the court will 
enforce such an agreement, though it turns out that the 
parties were mistaken in point of law, even supposing the 
counsel’s opinion was wrong.” (a)

Lord Eldon has said : “ Full and complete communi
cation of all material circumstances, is what the court 
must insist on.” And again, “ There must not only be 
good faith and honest intention, but full disclosure; and 
without full disclosure, honest intention is not suffi
cient.” (b)

The inadequacy of the benefit which the party may 
receive from the compromise, even although it should 
amount to Icem enormis, would not afford a ground for 
setting it aside, unless there had been fraud, (c)

(«) Gibbons v. Gaunt, 4 Ves. 849. Stapilton v. Stapilton, 1 Atk. 10. 
Naylor v. Winch, 1 Sim. and Stu. 555.

(b) Gordon v. Gordon, 3 Swans. Rep. 477- Dunnage v. White, 1 Swans. 
137. Stockley v. Stockley, 1 Ves. and B. 31. .Stair’s Inst. b. 1, tit. 17, § 2. 
Bankton, b. 1, tit. 23, § 1.

(c) Peregrinus, de Fidei-Com. art/52, n. 102. Gaill, lib. 2, obs. 70. Ty- 
ra^uell, de Retract. Gentil. § 24, Gloss. Unic. n. 4. Faber, Cod. lib. 2, 
tit. 4, def. 4. Matthi de Oblig. disp. 6, thes. 19. Stockman’s Curise, Bra-
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It is the doctrine of the courts of equity in England, 
that upon a compromise of a doubtful claim entered into 
fairly, and with due deliberation, a court of justice can
not inquire into the supposed adequacy or inadequacy 
of the consideration, (a)

The division of a succession amongst heirs, was, for 
many purposes considered as a sale, and the civil law, it 
seems, permitted a recission of it when there was Icesio 
enormis, that is, when the party was injured to an ex
tent greater than half the value of that to which he was 
entitled. (b)

This relief is given in those cases where there exists 
no doubt respecting the rights of the parties to the suc
cession, and to an equal participation in it. It is their 
object and that of the division to allot the shares equally. 
If there has been that gross inequality in the shares al
lotted, that one has sustained Icesio enormis, by receiving 
less by more than one-half of an equal share, he is en
titled to relief, because the transaction has not accom
plished the object or intention of the parties.

The same favour was shown to the decision in familid 
erciscunda, and there was the same reluctance to inva
lidate it which was observed in other compromises, if the 
rights of the parties were in doubt or in controversy and 
the subject of the settlement.

“ In family arrangements, the Court of Chancery has 
administered,” says Lord Eldon, “ an equity which is 
not applied to agreements generally. One very strong 
instance is the case of Pullen v. Ready, (c) where le
gacies were given, to be forfeited by marriage without 
consent; one of the legatees did marry without consent;

bant, decis. 137. Vinnius, Sel. Qusest. lib. 1, c. 57, et de Transaction, c. 8, 
n. 11, 12, 13. Cod. lib. 2, tit. 4,1. 23. Dig. lib. 12, tit. 6,1. 65. Voet, 
lib. 2, tit. 15, n. 24,

(a) Naylor v. Winch, 1 Sim. and Stu. 566.
(b) Cod. lib. 3, tit. 38,1. 1. Cujacius, obser. 1. 13, c. 24. Matth. de Ob-

lig. disput. 15, n. 10. Zoesius, lib. 18, tit. 5, n. 20. Voet, de Fam. Ercis
cunda, c. 14, n. 3. (c) 2 Atk. 587.



PROMUTUUM. 747

a family arrangement took place, giving that legatee the 
benefit of the legacy. That arrangement, it was sug
gested, was under a mistake of the law, that the condi
tion was only in terrorem, which under the circumstances 
it was not; and it was contended that the parties were not 
bound; but Lord Hardwicke said, “ there was the will 
before them, and if they chose to construe it, taking 
upon themselves the knowledge of the law, he would 
hold them bound. That case, with the passage in Cory 
v. Cory,(a) which is certainly very strong, that an agree
ment to settle disputes in a family, and a reasonable 
agreement, should be enforced against a party who was 
drunk at the time, and Stapilton v. Stapilton,(b) which, 
with all the able reasoning in it, is also an extremely 
strong case, lead me to the opinion that in these family 
arrangements, the court does not quite go the length of 
denying relief upon the principle that prevails between 
strangers.” (c)

But a court of equity, adopting the principles of the 
civil law, will not give effect to family compromises, if 
there has been wanting bona fides and honest intention, 
or if the subject which the transaction involves, and 
which must form an ingredient in it, has not been pre
sented to the mind of the party, or if there had not been 
a full disclosure. It is required that there should be a 
full and complete communication of all material circum
stances.

Hence, a transaction between two brothers on a ques
tion of rights depending on legitimacy, was not sustained, 
because there was a suppression of a material fact by one 
of the parties; viz., the private marriage of the father, 
which the defendant knew, and called a mere ceremony. 
But the force of the argument in that case was, that the

(a) 1 Ves. 19. (b) 1 Atk. 2.
(c) Stockley v, Stockley, 1 Ves. and B. 30, 31.



fact, whatever its character might have been, should 
have been communicated at the time of the agreement. 
Such communication was held to be essential to the 
fairness and validity of the transaction between them.(a)
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(a) Gordon v, Gordon, 3 Swans. 472. Hotchkis v. Dickson, 2 Bligh, 340. 
Leonard v. Leonard, 2 Ball and Beatty, 179* Broderick v. Broderick, 1 P. 
Wms. 241. Cod. lib. 2, tit. 4,1. 4,1. 29. Perez. Cod, lib. 2, tit. 4, n. 33. 
Dig. lib. 2, tit. 15,1. 9; lib. 4, tit. 3,1. 1, § 2; lib. 18, tit. 1,1. 43, § 2.
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CHAPTER XX.

MOVEABLES.—LEX LOCI CONTRACTUS, &C.

Moveable property has no locality.—General rule that the law of its situs 

does not govern its transfer.—Exception, where the law of the situs has 
prescribed the form in which the transfer must be made, as in Dock Shares, 
Stock, Bonds, Judgments, &c.—The equitable right derived from the 
contract to compel such transfer when the leoc loci situs has not been com
plied with.—According to the general rule, moveables follow the person 
of their owner, and are governed by the law of his domicile.—Uniform 
application of it in questions of succession.—The lex loci contractus.^-The 
extent of its application.—What is the locus contractus.—When the sale, 
&c., is conducted by means of agents, or of correspondence.—When the 
performance of the condition precedent adjected to the contract, or the 
confirmation of the contract, does not take place in the same country in 
which the contract was made.—The locus contractus in some instances is 
understood to be the place where the contract is made, in others, the place 
where it is to be performed.—The formalities or solemnities with which the 
contract is made, governed by the lex loci contractus.—If invalid in loco con

tractus because not reduced to writing, it is invalid everywhere.—Statute 
of frauds.—Stamps.—The substantialia, naturalia of the contract.—Deli
very upon a sale.—Whether benefidum divisionis affects the nature of the 
contract.—Exemption from or liability to arrest in loco contractus.—Not 
recognized in loco fori.—W arranties.—Lien.—Stoppages transitu.—^These 

rights distinguished from the preferences claimed on the estate of the 
debtor which are governed by the law of the owner's domicile.-—When 
the place of performance is not that in which the contract was made.— 
Value of money is that in the place in which the payment is to be made.— 
The damages of dishonoured bills by the law of the place in which the 
contract is made.—Rate of interest.—Measurement.—Construction and 
interpretation of the contract by lex loci contractus.—How far this rule re
laxed when both or either of the contracting parties are foreigners.—As
signment of incorporeal moveables.—Judgments, &c., dispositions, &c. 
in fraud of creditors.—Qualifications to which the adoption of a foreign 
law is subject, as being contra bonos mores, or contravening the institu
tions or public policy of the locus fori.

Moveables, or personal property, in the consideration 
of law, have no fixed or certain situs, but follow the
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person of their owner; or, as it is expressed, “ ejus 
ossibus adhaerent.” They are, therefore, subject to the 
law of his domicile: “ Cum enim certo stabilique haec 
situ careant, nee certo sint alligata loco, sed ad ar- 
bitrium domini undequaque in domicilii locum revocari 
facile ac reduci possint, et maximum domino plerum- 
que commodum adferre soleant, cum ei sunt praesentia ; 
visum fait, hanc inde conjecturam surgere, quod do- 
minus velle censeatur, ut illic omnia sua sint mobilia, 
aut saltern esse intelligantur, ubi fortunarum suarum 
larem summamque constituit, id est, in loco domi
cilii.” (a) Rodenburg describes them as “ certo et fixo 
situ carentia,” and therefore “ quemque situm velle ha
bere, ac existere intelligimus, ubi larem ac fortunarum 
fixitsummam.” (b)

“ Les meubles suivent les personnes, et se reglent 
suivant la contume du domicile,” is the doctrine of the 
French jurists, and of the English and American 
courts, (c)

By some jurists the law which affects moveable pro
perty is considered a personal law, because, as it has no 
situs, it is subject to the same law which governs the 
person of its owner. Such is the opinion of D’Argentre : 
“ Quoniam per omnia ex conditione personarum legem 
accipiunt, et situm habere negantur, nisi affixa et cohae- 
rentia, nec loco contineri dicuntur propter habilitatem

(a) Voet, ad Pand. lib. 1, tit. 5, n. 11.
(b) Rodenburg, de Jure, Quod Oritur, tit. 1, c. 2. Hertius, de Coll. Leg. 

§ 4, n. 6. P. Voet, de Stat. § 4, c. 2, n. 6. Argentre, art. 218, gl. 6, n. 3.
(c) 2 Henry’s (Euvres, lib. 4, quaest. 127, p. 720. 1 Bouilenois, 328,339,

340, Bouhier, c. 22, p. 429, § 79 ; c. 25, p. 490, § 2. 5 Cochin, (Euvres,
85. Livermore’s Diss. 129, 130. Huber, lib. 1, tit. 3, § 15. InreEwin, 
1 Cromp. and J. 151. Sill v. Worswick, 1 H. Bl. 690. I Rose’s Bank. 
Cas. 478. 5 B. and C. 451,452. Pipon v. Pipon, Ambler, R. 25. Potter 
v. Brown, 5 East, R. 130. Bruce v. Bruce, 2 Bos. and Pull. 229* note. 
Hunter v. Potts, 4 T. R. 18 2. Phillips v. Hunter, 2 H. Bl. 402,405. Holmes 
v. Remsen, 4 John. Ch. R. 460. Guier v. 0‘Daniel, 2 Binney, R. 349, note. 
Goodwin v. Jones, 3 Mass. R. 514, 517. Blake v. Williams, 6 Pick. R. 
286, 314. 2 Kent’s Com. 428. Kaimes on Eq. b. 3, c. 8, § 3, 4. Story’s 
Cbm. p. 313. 2 Bell’s Com. 2 to 10. Ersk. Inst. b. 3, tit, 2, § 40.



motionis et translation^. Quare statutum de bonis mo- 
bilibus vere personale est, et loco domicilii judicium 
sumit.” (a)

He is followed by Bouhier (b) and Cochin. («)
By other jurists (d) the law seems to be treated as 

real, but as they consider the situs of moveable property 
to be, Jictione juris, that of the domicile of its owner, and 
that it is subject to the law of his domicile, the result of 
their conclusion is substantially the same, as if they had 
in terms treated it as a personal law. (e)

There is an entire concurrence amongst them in con
sidering that the title to moveables, or the validity of 
any disposition of them, is not governed by the law of 
their actual situs, (f)

This, which may be regarded as a general rule, is 
subject to this qualification, that the law of the country 
in which the moveable may be actually situated has not 
prescribed some particular mode by which alone the 
moveable can be transferred. Thus property in the 
public funds or stocks, shares in companies, joint stocks, 
&c., is a species of personal property, which, as \t is 
created, so it is regulated by the law of the country in 
which it exists. Certain forms are prescribed by which 
alone the holder of any share or interest can transfer 
it. (g) Here the transfer is so far subject to the law of 
the place where the property is situated, that the legal 
title to it is not acquired unless those forms are ob
served.

But although the contract may, in consequence of a

MOVEABLES. LEX LOCI CONTRACTUS, &C. 751

(a) D’Argentre, in Cons. art. 218, gloss. 30, p. 609. 
ib) Bouhier, Cont. de Bourg. c. 25, $ 2.
(c) Cochin, QEuvr. tom. 5, p. 85. 1 Hertius, de Coll. Leg. § 4, n. 6.
(d) Rodenb. de Jure, Quod, tit. 1, c. 2. P. Voet, de Stat. Sect. 4, c. 2, 

n. 2, and Sect. 9, c. 1, n. 8.
(e) Boull. Tr. des Stat. obs. 19. Voet, ad Pand. lib. 38, tit. 18, n. 34.

Casareg. in Rub. Stat. Gen. de Success, ab Intest. n. 63. Vinn. Select. 
Qusest. lib. 2, c. 19- (/) Ib.

ig) Robinson v. Bland, 2 Burr. Rep. 1079. S. C. 1W. Black. Rep. 247. 
Ersk. b. 3, tit. 9, § 4. 1 Bell’s Comm. 65. 2 Ib. 4, 5.
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imond, 1 Tyrr. 243. Re Ewin, 1 Cromp. and J. 151. 
9, $4.
.17,1.34.
rol. 1, decis. 283, n. 2.



not reside in the place where the contract is made, and 
it is effected by means of agents or letters, the place in 
which the final assent is given by the party to whom the 
proposition was made, is that in which the contract is 
considered to have been made : “ Contractus, vel ne- 
gotium inter absentes gestuin dicitur eo loco, quo ul- 
timus in contrahendo assentitur, sive acceptat, quia tunc 
tantum uniuntur ambo consensus.” (a) Thus, if a mer
chant at Genoa, by letter or by his agent, offer his goods 
to a person at Venice for a certain price, and the latter 
agrees to purchase them at such price, the contract or 
sale is said to have been made at Venice : “ Et sic ulti- 
mus consensus emptoris unitur cum illo prsecedenti ven- 
ditoris.” (b) The vendor is, by means of his letter or 
agent, deemed to be present at Venice, and the sale con
cluded there. If, however, the merchant at Venice had 
refused to take the goods at the price demanded by the 
merchant of Genoa, but had made an offer to take them 
at a lower price, and the merchant of Genoa had acceded 
to that offer, then the contract of sale would be deemed 
to have been concluded at Genoa, “ quia ambo consensus 
tunc uniuntur Genuae.” (c)

Again, if a merchant in America addressed a letter to
B. in London, conveying a request to the latter to pur
chase certain goods for him, and he complies with that 
request, two contracts are completed at London ; that of 
mandati is completed when the merchant of that place 
there received the letter, and accepted the commission ; 
that of sale is also completed, because, as mandatary, he 
buys in the name of the mandant, and the vendor sells 
to the latter. So, if he were himself the vendor, he 
would sustain that character in his own right, and the 
purchase would be in the name of the mandant. (d)

(a) Casaregis, Disc. 179, n. 1. (4) Ib.
(c) Ib. n. 3. Hertius, de Coll. Legum, § 56. Albion Insur. Co. v. Mills, 

3 Wils. and Shaw, 233. Whiston v. Stodder, 8 Martin’s Rep. 95.
(d) Ib.
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If a merchant in America offer to a merchant in Lon
don certain goods at a certain price, and the latter de
clines taking them himself, but procures another pur
chaser, the sale takes place in London, (a)

If a merchant in London purchase goods for his foreign 
correspondent without an authority for that purpose, but 
the latter, on being apprized of it, consents to take them, 
the contract is deemed to have been made in London, 
and not in the place where the foreign correspondent 
gave his ratification.

Casaregis gives the reason: ‘ ‘ Quia ille ratificationis 
consensus, licet emittatur in loco ratificantis, et ibi vide- 
aturse unire cum altero praecedenti gerentis consensu, qui 
venit a loco gerentis ad locum ratificantis, retrotrahitur 
ad tempus, et ad locum, in quo fuit per gestorem initus 
contractus emptionis, vel aliud negotium pro absente, et 
ratio rationis est, quia consensus ratificantis non unitur in 
loco suo ad aliquem actum, seu contractum perficiendum, 
sed acceptandum contractum, vel negotium pro se in loco 
gestoris jam factum, ac si eodem tempore, et loco, in quo 
fuit per gestorem negotium gestum, ipsemet ratificans 
esset praesens, ibique contraxisset.” (b)

When a contract is subject to a condition precedent, 
and the performance of that condition takes place in a 
different country from that in which the contract was 
made, the country in which the condition is performed 
is not deemed the locus contractus, because, “ conditio 
expleta retrotrahitur ad tempus conventionis.” (c) So, 
where a contract was made for the sale of lands in New 
York by citizens then resident there, and the vendor af
terwards removed to Pennsylvania, where the contract 
was consummated, and a mortgage given to secure the 
unpaid purchase money, with New York interest, which

(«) Hertius, de Coll. Legum, § 56. Albion Insur. Co. v. Mills, 3 Wils. 
and Shaw, 233. Whiston v. Stodder, 8 Martin’s Rep. 95.

(b) Casaregis, Disc. 179, n. 20.
(c) Hertius, de Coll. Leg. § 54.



was higher than that of Pennsylvania, the court thought 
the mortgage not usurious, it being only a consummation 
of the original bargain made in New York. (a)

A contract is made in one country but it is confirmed 
in another country. If the contract is not valid without 
that confirmation, the place of the confirmation is deemed 
the locus contractus. But if the confirmation merely 
regarded the proof of the contract “ ad conciliandam 
contractui majorem fidem, v. g. contractus probationis 
gratia in scripturam redigatur,”(5) the locus contractus 
is that in which it was made, and not the place of the 
confirmation, (c)

Another instance may be stated in which a contract is 
made in one country but is completed in another. A 
merchant resident in Ireland, signed and indorsed a 
copper-plate impression of a bill of exchange, leaving 
blanks for the date, sum, time when payable, and name 
of the drawee, and transmitted it to B. in England for 
his use, who filled up the blanks and negotiated it. It 
was held that this was to be considered a bill of exchange 
by relation, from the time of the signing and indorsing 
in Ireland, and, consequently, that an English stamp 
was not necessary. (d)

If a bill of exchange be drawn in one country, and ac
cepted in another, the country in which it is accepted is 
considered the locus contractus as regards the acceptor:
“ Quid si de litteris cambii incidat quaestio, quis locus 
erit spectandus? Is spectandus est locus ad quern sunt 
destinatae, et ibidem acceptatae.” (e)

Notwithstanding an indorsement should be made in a

(a) Hosford v. Nichols, 1 Paige R. 220. Story’s Comm. p. 243, note 2.
(b) Hertius, de Coll. Leg. Sect. 4, § 55. (c) Ib. •
(d) Snaith v. Mingay, 1 Mau. and Sel. Rep. p. 87. Russel v. Langstaff, 

Dougl. 514.
(e) P. Voet, de Stat. Sect. 9,1. 2, § 14. De la Chaumette v. Rank of Eng

land, 9 B. and C. 208. S. C. 2 B. and Adol. 385. Poth. de Change, art. 22. * 
l Bell’s Com. 388, et seq.

MOVEABLES.—LEX LOOT CONTRACTUS, &C. 755

c c c 2



756 CONFLICT OF LAWS.

different country, it will still remain a contract of the 
place where it was accepted, (a)

The expressions locus contractus and locus in quo ne
gotiate est, are used by jurists in a double sense to de
signate as well the place in which the contract is made 
ubi verba prof eruntur, as that in which it is to be per
formed : “ Locum contractus,” says P. Voet, “ duplicem 
facio, alium, ubi fit, alium in quem destinata solutio. 
Ilium locum verum, hunc fictum appellat Salicet. Uter- 
que tamen recte locus dicitur contractus, etiam secun
dum leges civiles, licet postremus aliquid fictionis conti- 
neat.” (b)

The Digest contains two rules, which would seem 
adapted to the two cases which are mentioned by this 
jurist; namely, when the contract is made and to be per
formed in the same country, &c.; and when the per
formance is not to take place in the same country in 
which the contract is made. According to one of these 
texts, on the sale of a farm, the warranty against evic
tion is governed by the law of the country in which the 
transaction takes place: “ Si fundus venierit ex con- 
suetudine ejus regionis in qua negotium gestum est, pro 
evictione caveri oportet.” (c)

According to the other text, every one is deemed to 
have contracted in that place in which he has engaged 
to perform his contract: “ Contraxisse unusquisque in 
eo loco intelligitur, in quo ut solveret, se obligavit.” (d) 
And again, ‘ ‘ Contractum autem non utique eo loco in
telligitur, quo negotium gestum sit: sed quo solvenda 
est pecunia.” (e)

(a) Blanchard v. Russell, 13 Mass. R. 1, 11, 12. See also Prentiss v. 
Savage, ] 3 Mass. R. 20, 23,24. Ory v. Winter, 16 Martin’s R. 277. Sherrill 
v. Hopkins, 1 Cowen’s R. 103. 13 Mass. R. 12. 12 Wheaton’s R. 360. Story’s 
Com. p. 287. Poth. Tr. de Change, art. 22. Rickman v. Parry, 5 S. and 
D. 700. (b) P, Voet, § 9, c. 2, n. 11.

(c) Dig. lib. 21, tit. 2,1. 6. , ;
(d) Dig. lib. 44, tit. 7, 1. 21. (e) Ib. lib. 42, tit. 5, 1. 3.
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Brunneman in his Commentary thus defines what 
is understood by the bcus contractus: “ Duplex est, in 
quem destinata solutio vel in quo contractum est, nam 
locus destinatae solutionis videtur esse ipse locus, in quo 
dicitur contractum: nam locus contractus intelligitur, 
ubi quid dari promissum est, seu in quo, ut quis solverit, 
se obligavit, licet alibi contractus fuerit celebratus.” (a) 

Burgundus, (b) Christinaeus,(c) Everard,(c?) and Hu
ber (e) adopt the same opinion, and it has been recog
nized in England (f ) and the United States. (<7)

It should be observed that Dumoulin, whose profound 
discussions of these questions must be held in the highest 
estimation, considers that the place in which the contract 
is made, or that in which it is to be performed, is to be 
regarded only as a circumstance from which the inten
tion of the contracting parties may be inferred : “ Aut 
statutum loquitur de his, quae meritum scilicet causae 
vel decisionem concernunt, et tunc aut in his, quae pen
dent a voluntate partium, vel per eas immutari possunt, 
et tunc inspiciuntur circumstantiae, voluntatis, quarum 
una est statutum loci, in quo contrahitur; et domicilii 
contrahentium antiqui vel recentis, et similes circum
stantiae.” (h)

It will be seen, however, that the prevailing opinion of 
jurists, and which is adopted in the decisions of the Eng
lish, Scotch, and American courts, is, that the contract in 
respect of the circumstances essential to its validity, and 
of the rights and obligations which result from it, is go

to) Brunn. Cod. lib. 3, tit. 18.
(6) Tr. 4, n. 27, 29. (c) Vol. 1, decis. 283.
(d) Cons. 67- (e) Lib. 1, tit. 3, § 10.
(/) Robinson v. Bland, 2 Burr. 1077-
(ff) Ludlow v. Van Rensselaer, 1 Johns. R. 94. Thompson v. Ketcham, 8 

Johns. R. 189. Fanning v. Conseequa, 17 Johns. R. 511. Powers v. 
Lynch, 3 Mass. R. 77. 4 Cowen’s Rep. 510, note. Van Reimsdyk v.
Kane, 1 Gall. Rep. 371. Cox and Dick v. U. S. 6 Peter’s, 172, 203. Pren
tiss v. Savage, 13 Mass. R. 20, 23, 24. Story’s Coin. p. 234, note 7.

(A) 3 Dumoulin, lib. 1, tit. 1, p. 554.
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yerned by the law either of the place in which it is made, 
or of that in which it is to be performed.

The place in which it is made is presumed to be that 
in which it is to be performed, unless the contract ex
presses that it is to be performed in some other place. 
Hence the law of the country in which the contract is 
made, is that by which it is entirely to be governed, un
less its performance is to take place elsewhere: “Sin 
vero de eo nihil expresse dictum est, locus contractus 
intelligitur ubi negotium gestum est.” (a)

It was observed in a pi'eceding part of this work, (b) 
that some things belonging to a contract, were treated 
by jurists as being of its essence, and described as its 
substantialia, and others as its naturalia, or implied. The 
latter might be rejected or modified by the express agree
ment of the parties. Again, other things formed, in their 
opinion, no part of the contract; they became a part of 
the contract only by the express agreement of the par
ties. These were called the accidentalia of the contract. 
There were others which were called by them the solemnia, 
the solemnities or formalities of the contract. When the 
subject of the contract is immoveable property, it be
comes a question to what extent in respect of its substan
tialia, naturalia or solemnia, the lex loci rei sites should 
prevail to the exclusion of the lex loci contractus. But 
where the subject of it is moveable property, the law of 
its actual situs is not admitted except in the few instances 
which have been mentioned.

If the place of performance be not that in which the 
contract was made, it is necessary to ascertain the extent 
to which either as to the solemnia, the substantialia, or 
naturalia, the law of the place of performance prevails 
over that of the place in which the contract is made. 

Jurists treat as the solemnia of the contract whatever

(a) Brunneman, ad Cod. lib. 3, tit. 18, n. 3. Carpz. lib. 2, resp. 29, n. 7-
0h) Ante, vol. 2, p. 848, et seq.
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formality or ceremony, either as to the time, or place, or 
mariner of making the contract; or as to its form, as, 
whether by parol or in writing, its attestation or au
thentication, and which the law renders essential to the 
perfection and validity of the contract, and requires to 
be observed as the condition on which it recognizes the 
existence of the contract. They concur in holding that 
the validity or invalidity of the contract, so far as it de
pends on the forms and solemnities, is governed by the 
law of the place in which the contract is made.

Dumoulin first stages what he considers included in 
the form of the contract: “ Quandocumque lex vel sta- 
tutum prsescribit aliquem modum ad faciendum actum, 
ille modus dicitur forma.” He then adds, “ Unaquaeque 
civitas, habens jurisdictionem, potest per statutum facere 
aliquam formam contractus, quae si non servetur, con
tractus non valeret.” (a) Burgundus says: “ In scrip- 
tura instrument^ solemnitatibus et ceremoniis, et gene- 
raliter in omnibus quae ad formam ejusque perfectionem 
pertinent, spectanda est consuetudo regionis ubi fit ne- 
gotiatio.” (b) “ Conditio loci et temporis perfectionem 
formae quoque respiciunt, et ide6 a regione contractus 
pariter diriguntur.” (c) Hertius has stated the rule:
* ‘ Si lex actui formam dat, inspiciendus est locus actus, 
non domicilii, non rei sit® : id est, si de solemnibus 
qu®ratur, si de loco, de tempore, de modo actus, ejus 
loci habenda est ratio, ubi actus sive negotium celebra- 
tur. Regula h®c apud omues, quantum quidem sciam, 
est indubitata.” These jurists are followed by P. and J. 
Voet. (d)

(a) Dumoulin, ad Cod. lib. 4, tit. 44. 1 Boullenois, Tr. des Stat. tit. 2,
c. 3, observ. 23. Cod. lib. 8, tit. 49,1. 1. Bartolus, ad Cod. 1. Cunctos Po- 
pulos, n. 13.

(b) Burgundus, Tr. 4, n. 9, Tr. 5. Boullenois, ib. tit. 4, c. 2, obs. 46,
p. 460. (c) Boullenois, ib. p. 451.

(d) Hert. de Coll. Leg. Sec. 4, § 10, p. 126. Carpz. p. 3, c. 6, d. 12, n. 4, 
5, et lib. 5, Resp. 1. F. Hottomann, cons. 52. P. Voet, § 9, de Statut. 
n. 9. Maevius, part. 1, dec. 163, n. 6. Matth. de Afflict, d. 695. J. Voet, 
ad Pand. lib. 1, tit. 5, n. 13.
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Thus, if the law of the country where the contract is 
made, annuls a contract if it be made on a Sunday, or in 
a particular place, as a prison or tavern, a contract made 
in the country in contravention of such law, would be 
void in whatever country it was sought to be enforced.(a) 

The 54th article of the Ordinance du Moulins did not 
recognize a contract, if the subject of it exceeded in 
value one hundred livres, unless it was reduced to 
writing. (b) A contract, where the amount exceeded 
that sum, made in France, could not be recognized unless 
it were in writing, (c) But if it w^re made in England, 
although not reduced into writing, it would be admitted 
in France to be proved by witnesses, notwithstanding 
the subject matter of the contract exceeded one hun
dred livres. (d)

On the other hand, if the contract had been made in 
France between two Englishmen, it would not have 
been admitted in evidence in the courts of France, nor 
would they have given effect to it. (e)

But if two Englishmen had made in France this 
contract, as it would have been valid and admissible in 
evidence according to the law of England, it would 
be sustained by the courts in England, (f) “Si actus 
inter duos celebretur, v. g. pactum, et uterque paciscens 
sit exterus et unius civitatis cives dubitandum non est, 
actum a talibus secundum leges patriae factum in patria 
valere.” (g)

If, therefore, an Englishman had made such a con
tract in France with a Frenchman, he becomes subject 
to the law of France in respect to the manner of con
tracting. (h)

{a) Boullenois, tom. 1, tit. 2, c. 3, obs. 23, p. 491. M. Pollet, Arrets du 
Parlement de Flandres, part 2, c. 31. Arret du 21 Oct. 1730, duParlement 
de Dijon. Commentaire de M. le P. Bouhier, c. 33, n. 15.

(6) Danty, Tr. de la Preuve, p. 49, n. 11. (C) Danty, ib.
(d) Danty, ib. p. 49, ed. 1737- (e) lb. (/) Ib.
(g) Godefroi, Inst. 1. 20, lib. 1, tit 2. Hertius, de Coll. Leg. § 10. 

P, Voet, de Stat. Sect. 9, c. 2, n. 9. 2 Boull. obs. 46, p. 459, 543. Target’s
Opinion on the Will of the Duchess of Kingston, 1 Coll. Jur. 323. (h) Ib.
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A contract made in England, upon which, under the 
provisions of the Statute of Frauds, no action or suit 
could be maintained, would also be inoperative and void 
in every other country.

The manner in which a contract is required to be 
authenticated by a notary is another solemnity governed 
by the lex loci contractus. An example is cited by 
Boullenois of a statute which required that a notary 
should expressly state in the instrument or contract the 
place and parish where it was made, and that if he 
omitted to comply with this direction, the contract or 
instrument should be null and void. A contract made 
in the place where this statute prevailed, omitting the 
designation of the place and parish, would also be void 
wherever it was sought to be enforced.

The law of Scotland, in all personal obligations and 
contracts, and in the disposition of moveables, gives to 
them, and to the solemnities attending their execution, 
all the effect which belongs to them by the law of that 
country where the obligation or disposition is made, (a)

Sealing, by the law of England, is essential to a deed. 
An action was brought in the Court of Common Pleas 
on a bond executed in Jamaica. There was no seal, 
but a mark made in the place where the seal would be 
usually affixed. Evidence was admitted at Nisi Prim 
by the judge, of the custom prevailing in Jamaica to 
substitute this mark for the seal. The court afterwards 
granted a rule nisi for setting aside the verdict on the 
ground of this evidence having been admitted. In con
sequence of a compromise by the parties no decision 
was given on this point. (b)

A similar case occurred in New York. An instru-

(a) Ersk. b. 3, tit. 2, § 40. Jan. 19th, 1610, Fortoun v. Shewan, Diet. 
4429- Nov. 15th, 1626, Galbraith v. Cunningham, Diet. 4430. Feb. 15th, 
1630, Harper v. Jaffrey, Diet. 4431. July 5th, 1673, Master of Salton v. 
LordSalton, Diet. 4431. Countess of Findlater v. Earl of Seafield, Feb. 
8th, 1814, F. C.

(b) Adam v. Kerr, 1 Bos. and Pul. 360.
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ment for the payment of money, executed in Virginia, 
with an L. S. after the name of the maker, was in that 
state regarded as a sealed instrument. The instrument 
in question, having this mark, was made payable in 
New York, and a suit having been brought on it in the 
latter state, it was held that it could only be considered 
as a negotiable note, or simple contract, and that an 
action could not be sustained. (a)

The form of action, when the demand is on a bond, 
is different from that which could be maintained if the 
demand were only on simple contract. The objection 
to the admission of this evidence seems to be that it 
contravenes the rule, that whatever belongs to the litis 
ordinatio, or the form of proceeding, is governed by the 
law of the country in which the suit is instituted. The 
particular action was not by the law of England sus
tainable, unless the instrument was sealed.

If the law of the place in which the contract is made 
requires that a certain stamp or duty should be imposed 
on it to give it effect, and render it the foundation of a 
suit, it would seem to follow, that if it wanted the re
quired stamp, the court of any other country would, on 
proof of the foreign law, refuse to give effect to the con
tract. (b)

There have been some decisions in the courts of Eng
land, which have refused to give effect to the stamp 
laws of a foreign country, (c)

When the place in which the contract is made, is 
also that in which it is to be performed, or rather, 
when no other place is expressed, whatever constitutes 
the essence of the contract, or falls within the description 
of its substantialia, and also whatever falls within the 
description of its naturalia, is governed by the lex loci

(a) Warren v. Lynch, 5 Johns. Rep. 239.
(ib) Alves v. Hodgson, 7 T. R. 241. Snaith v. Mingay, 1 M. and S. 87* 

Clegg v. Levy, 3 Camp. 166.
(c) Wynne v. Jackson, 2 Russ. 351. James v. Catherwood, 3 D. and R. 190,



contractus. (a) Some of the numerous texts by which 
this proposition is established have been already cited or 
referred to. (b) The doctrine of Dumoulin is expressly 
directed to all those circumstances which are either of 
the essence or nature of the contract, (c) “ In iis quae
spectant decisoria causae, et litis decisionem, inspiciuntur 
statuta loci ubi contractus fuit celebratus, quoad effectus 
causatos, vel causandos ex ipso contractu, secundum na- 
turam contractus, nullo facto extrinseco occurrente(d) 
and again, “ In concernentibus contractum, et emer- 
gentibus tempore contractus, spectator locus in quo con- 
trahitur.” (e) Casaregis has also expressed himself in 
terms equally direct and comprehensive, when the 
question is, “ De juribus contractus, cui robur, et spe- 
cialis forma tributa est a statuto, vel a contrahentibus, 
attendatur statutum loci, in quo fuit celebratus con
tractus.” (f) '

“ Cui distinction! adstipulatur altera, quod, aut disse- 
ritur de qualitatibus, et conditionibus contingentibus in 
ipso contractu, et tempore contractus, prout in praesenti, 
et tunc inspiciendus sit locus contractus.” (g)

That which is required to transfer the dominium of 
the vendor to the purchaser is of the essence of the con
tract of sale. The necessity of delivery for that purpose 
depends on the lex loci contractus. A contract made in 
a country where, as against the vendor, it would be per
fect by consent, would be valid, although the moveable 
was situated, or a suit on the contract was instituted, 
in a country where it was not perfect without delivery.
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(а) Ante, vol. 2, p. 849.
(б) Ante, ib. P, Voet, de Stat. Sect. 9, c. 2, n. 10. Dig. lib. 21, tit. 2, 

1, 6. Casareg. Disc. 179, n. 59.
(c) Christ. Decis. 183, tom. 1. Msevius, ad Jus Lub. quaest. 4, prael.

n. 13. Lauterbach, disp. 104, p. 153. 2 Boull. 462.
(d) Boullenois, tom. 2, tit. 4, c. 2, obs. 46, p. 462.
(e) Ib. p. 472.
(/) Casareg. Disc. 179, n. 59 Alderan . Mascard. de Stat. Interp, con. 7, 

n. 80. (y) Casareg. ib. n. 60.
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The court of Louisiana has, however, considered that 
although the law of the place in which the contract was 
made did not require delivery, yet as the moveable was 
actually in Louisiana where delivery is required, it re
mained subject to the vendor’s creditors until the deli
very had been made, (a)

The decisions in which this doctrine has been esta
blished, proceeded on the ground that to have given ef
fect to the lex loci contractus would have prejudiced the 
rights of the creditors in New Orleans, and that the rule 
which adopts the lex loci contractus is subject to the qua
lification that “ nullum inde civibus alienis creatur pre- 
judicium.” Mr. Livermore has with great force combat
ted the doctrine deduced from these decisions, and Mr. 
Justice Story has strongly pointed out its necessary ten
dency to invalidate the rule that moveables have no 
locality. (J)

The conclusion which may be deduced from the pre
ceding observations is, that if a contract has been made 
with those forms and solemnities which would confer on 
it validity in the country in which it was made, it ought 
to receive effect in the country where it is the subject of 
suit. On the other hand, if, in consequence of a neglect 
of the solemnities and forms prescribed by the law of the 
country in which it was made, no effect could be given 
to it there, no effect can be given to it in any other 
country.

The lex loci contractus also determines the nature and 
extent of the obligation incurred by the one, and of the 
right acquired by the other party to the contract.

Under those systems of jurisprudence which adopt the

(a) Norris v. Mumford, 4 Martin’s Rep. 20. Ramsey v. Stevenson, 5 ib. 
23. Fisk v. Chandler, 7 ib. 24. Olivier v. Townes, 2 ib. N. S. 93. Thuret 
v. Jenkins, 7 ib. 318. Price v. Morgan, ib. 707. Durnford v. Brooks, 3ib. 
222, 269. Lanfear v. Sumner, 17 Mass. Rep. 110.

(b) Huber, lib. 1, tit. 3, § 11. Saul and his Creditors, 5 Martin’s Rep.
N. S. 596. 2 Kent’s Com. 461. Potter v. Brown, 5 East, 124. Livermore,
Diss. 137 to 140. Story’s Com. 324.



civil law, and under the present law of France, the obli
gation contracted by a surety with his obligee is, that the 
latter shall not proceed against him until he has first 
discussed the principal debtor, if the latter is solvent.(a) 
The surety enjoys the beneficium ordinis or excussionis. 
Again, if others are joined with him in the obligation, 
he is not in the first instance to be proceeded against 
for the whole debt, but only for his share of it if his co
obligees are solvent. This is the beneficium divisionis. 
If the beneficium ordinis or divisionis is given by the law 
of the place where the contract is made, but not by that 
of the place in which the contract is put in suit, it be
comes a question whether the debtor can avail himself 
of either of these privileges.

The beneficium ordinis or divisionis is the subject of ex
ception to the action, and is treated by Faber and other 
jurists as a dilatory exception, which “ litem differt, non 
perimit,” because the creditor may, after having pro
ceeded against the principal debtor, again resort to the 
surety. (b)

But whether the exception be dilatory or peremptory, 
an obligation which leaves the obligor the right of insist
ing that the obligee shall not proceed against him until 
he has failed in obtaining payment from the principal 
debtor, or that instead of paying the whole debt, he shall 
contribute only rateably with his solvent co-obligees, 
must be admitted to be very different in its nature from 
an obligation to pay the whole debt on its being de
manded. It would seem therefore that if the beneficium 
ordinis or divisionis existed in loco contractus, it ought to 
avail the party in loco fori, although it should not exist 
in the latter place. Thus, articles were supplied in Ken
tucky to a steam-boat belonging to two persons domiciled 
in Louisiana. In Kentucky the partners are liable in

(a) Poth. Tr. des Oblig. 410. Code Civil, art. 2021, et seq. and 2026.
(fi) Fab. Cod. lib. 8, tit. 23, de Except, def. 1. Poth. ib. Vinn. ad Inst., 

lib. 3, tit. 21.
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solido, but in Louisiana the partners of a steam boat are 
not liable in solido. (a) An action for this demand was 
brought against them in Louisiana. It was decided that 
the contract must be governed by the law of Kentucky, 
and that therefore the defendants were liable in solido. (b)

If the contract be not limited in rent, but imports the 
personal obligation of the debtor, his liability to or ex
emption from arrest in loco contractus, forms no part of 
the contract. It belongs to the modusprocedendi, and is 
not recognized in loco fori, (c)

Christinaeus reports a decision, that although according 
to the law of the place in which the contract is made, the 
debtor might be arrested on that contract, and the in
strument, executed before notaries, may be executable 
without further proceeding, “ habeat paratam execu- 
tionem,” yet if no sueh law existed in loco fori, the 
debtor cannot be arrested, nor is the instrument execu
table there, (d)

A contract was made in France between two French
men. By the law of France the party was not liable to 
arrest. Both parties being in England an action was 
brought on this contract, and the defendant was arrested. 
He applied to the Court of Common Pleas to be dis
charged from the arrest, and the application was granted 
by a majority of the court.

The Chief Justice, in delivering the judgment of the 
court, stated the principles on which the court should 
decide when the ground of the debt is a transaction in a 
foreign country. “ It does not then originate in our 
law,” said his Lordship, “ but in the law of that country 
which creates the obligation. The defendant is held to 
bail on a contract made in France, the nature of which

(а) Carroll v. Waters, 9 Martin, 500.
(б) Ferguson v. Flower, 4 Martin, N. S. p. 313. Baldwin v. Gray, 

ib. 192.
(c) 1 Boull. 525. Peckius, de Jure sistendi, c. 11. Voet, lib. 2, tit. 4, 

n.4,5.
(d) Christ, decis. 283, vol. 1, p. 355.
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we must learn, not from the face of the instrument, but 
from evidence. There is no reference in it to the laws 
of this country, it must therefore be shown what the laws 
of France are, and that they create an obligation which 
the laws of England will enforce. What would be a 
defence there, will be a defence here. The whole there
fore turns on the laws of a foreign country. I cannot 
conceive, that what is no obligation in the country in 
which it arises, can ever be raised into a personal obli
gation by the laws of another. If it be a personal obli
gation there, it must be enforced here in the mode 
pointed out by the law of the country where it was en
tered into, and then this country will apply its own law 
to enforce it.”

It will be seen, that the judgment of the majority was 
founded on this assumption, that the exemption from 
arrest affected the nature and obligation of the contract. 
If this were so, the decision would have been perfectly 
correct, because the principles laid down by the Chief 
Justice are unquestioned. But Mr. Justice Heath con
sidered that the contract was not affected by the exemp
tion from the arrest, but that the obligation was personal.

“This, on consideration,” says his Lordship, “ does 
seem to me to be a personal contract, and if it be so, I 
have not the least doubt that the defendant should be 
held to bail. That being the case, we all agree that in 
construing contracts, we must be governed by the laws 
of the country in which they are made; for all contracts 
have a reference to such laws. But when we come to 
remedies, it is another thing; they must be pursued by 
the means which the law points out where the party re
sides. The laws of the country where the contract was 
made can only have a reference to the nature of the 
contract, not to the mode of enforcing it. Whoever 
comes into a country voluntarily, subjects himself to all 
the laws of that country, and therein to all the reme-
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dies directed by those laws on his particular engage
ments.” (a)

The opinion of this learned judge was adopted by Lord 
Ellenborough. The arrest had no relation to the nature 
of the contract, but was the remedy for the recovery of 
the debt, and that the law of no country was to be re
sorted to but that in which the suit is instituted. (b)

This opinion has been since followed by the Court of 
King’s Bench, (c) The plaintiff, a Spaniard, and the de
fendant, a Portuguese, had some mercantile transactions 
together in Portugal, by which, as the plaintiff alleged, 
the defendant became indebted to him while both were 
resident in that country. They afterwards came to 
England, and the plaintiff there caused the defendant to 
be arrested for the debt stated to have accrued in Por
tugal. An application was made to discharge the de
fendant out of custody, and was supported by proof, that 
by the law of Portugal the defendant would not have 
been liable to arrest. It was contended, on the authority 
of Melan v. The Duke de Fitzjames, that the defendant 
was entitled to the relief now sought. Lord Tenterden,
C. J., delivered the judgment of the court: “ We are, 
however, of opinion that he is not. In the case just 
mentioned, the distinction by Mr. Justice Heath, who 
differed from the other judges, was, that in construing 
contracts, the law of the country in which they are made 
must govern, but that the remedy upon them must be 
pursued by such means as the law points out where the 
parties reside. The distinction laid down by Mr. Justice 
Heath ought to prevail. A person suing in this country 
must take the law as he finds it, he cannot, by virtue of 
any regulation in his own country, enjoy greater advan-

(a) Melan v. Fitzjames, 1 Bos. and Pul. 141, 142.
(b) Ib. 140. Talleyrand v. Boulanger, 3 Ves. 447- Imlay v. Ellefsen, 

2 East, 454.
(c) De la Vega v. Vianna, 1 Bar. and Ad. 284.



tages than other suitors here, and he ought not there
fore to be deprived of any superior advantage which the 
law of this country may confer. He is to have the same 
rights which all the subjects of this kingdom are en
titled to. (a)

This decision is strictly conformable to the doctrine 
of foreign jurists. (b)

J. Voet, in referring to the exemption of arrest, con
siders that the forum of another country is at full liberty 
to sustain the arrest, although the parties arresting and 
arrested should be both subjects of a country in which 
the arrest would not be permitted : “ Quod si quis, neg- 
lecta statuti dispositione, concivem aut bona ejus alibi 
sistent litis movendae gratia, non peccabunt quidem istius 
loci judices, si arrestum confirment; cum non ligentur 
alieni territorii legibus, talem arrestationem concivium 
vetantibus.” (c)

The decisions in the United States adopt this doc
trine.^)

It belongs to the lex loci contractus to determine whe
ther in the contract of sale there is any implied war
ranty, and what is its nature and extent: “ Consuetudo 
si quidem loci ubi negotium geritur, ita subintrat ipsum 
contractual, ut secundum leges loci intelligatur actus 
fuisse celebratus, quamvis ea de re nihil fuerit expres
s'1111*’ (e) Thus, upon the sale of a horse, the vendor’s 
warranty would, according to the civil law, extend to 
all latent defects. If the sale took place in a country 
where the warranty extended only to particular defects,

(a) De la Vega V. Vianna, 1 Bar. and Adol, 284.
(b) Peckius, de Jure Si&t. c. 8. Van Leeuwen, Cens. For. part 2* c. 15, 

n. 21, etseq. Maevius, de Arrestis, c. 8, n,77, et seq. Petr. Bort, van 
Arresten, c. 4, n. 34, 39, 40, 41, 42, 43, 44. Voet, lib. 2, tit. 4, n. 45.

(c) Voet, ib. *
(d) Whittemore v. Adams, 2 Cowen, 626. Willing v. Consequa, 1 Peter’s 

Cir. Rep* 317. Courtois v. Carpentier, 1 Wash. Cir. Rep. 376. Bird v. 
Caritat, 2 Johns. Rep. 345. Wayman v. Southard, 10 Wheaton, 1. Story’s 
Com. p. 479, note 1.

(e) 2 Boull. Tr, des Stat. tit. 4, c. 2, obs. 46, p. 476,
VOL. III. D D D
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the vendor would be liable only to this limited extent, 
whatever may be the law in loco domicilii, ox fori, (a)

The vendor’s lien on the moveables sold, and the right 
to stop them in transitu for the payment of the price, 
are privileges which attach to the subject sold, and are 
governed by the lex loci contractus. (b) They are dis
tinguished from the preferences which a creditor may 
claim on the estate of a debtor, when it is distributed 
under an execution sale, or general concursus of his 
creditors. The latter depend not on the lex loci con
tractus, but on that of the place where the, moveable 
estate is fctione juris considered to be situated, namely, 
in the domicile of its owner. The lex loci contractus, 
although it is properly invoked as between the parties 
to the contract, yet it is considered unjust to give it 
effect against third parties, the creditors. Rodenburg 
admits that the lex loci contractus should be regarded 
“ quoad ipsos contrahentes, qui eo ipso quod alio in 
loco contractum celebrent, ad ejusdem leges, formam, 
vinculum, modum, conditionem, totam denique negotii 
naturam, sui respectu, componunt.” (c) But he adds,

si quid non ab actu hominis, sed a potestate legis 
proficiscitur, cujusmodi sunt praelationis privilegia omnia, 
dicendum est vim legislatoris nullam esse in bona sibi 
non subjecta tertii respectu, seu creditorum aliorum, 
qui inibi nullum gesserint negotium, nec legibus loci 
istius se submiserint.” (d) He maintains that this pre
ference must depend on the law of the debtor’s domi
cile : “ Quare res ipsa monet in hac locorum ac jurium 
variatione, unum certumque debere constitui locum, ad 
cujus leges mobilia componantur. Quo ecquis alius 
convenientior, quam domicilii, ejus, cujus mobilia sunt,

i '

(a) Colerus, de Process. Execut. c. 1, p. 2, n. 79- 2 Boull. 475.
(b) Casareg. Disc. 179, n. 53, 55. Inglis v. Usherwood, 1 East, 514. 

Whiston v. Stodder, 8 Martin’s Louis. Rep. 134, 135.
(c) Rodenburg, de Jure, c. 5, tit. 2, p. 95.
(d) Rodenburg, ib.



et ubi intelliguntur existere, adeoque cujus loci judici 
potestas est privilegium in iis tribuere.” (a) Matthaeus 
adopts this opinion, in which J. Voet concurs. (6) It is 
followed also in the decisions of the supreme court of 
the United States, (c)

The questions hitherto selected for consideration are 
those which would arise when the place in which the 
contract was made was also that in which it was to be 
performed, or which, even if it were to be performed 
in another place, would yet be governed by the law of the 
place in which it was made.

It is now intended to consider those cases in which the 
contract is to be performed in some other place than 
that in which it was made. The place of performance 
is then fictione juris the locus contractus, {d) and the ge
neral rule is, that “Ratione effectus, et complement ip- 
sius contractus, spectatur ille locus, in quem destinata est 
solutio; id quod ad modum, mensuram, usuras, &c., 
negligentiam et moram post contractum initum acce- 
dentem, referendum est.”(e)

This rule is adopted by jurists, and is recognized in 
England, Scotland, and the United States, (f)

The rule is applied when the value of money in the place 
where the contract is made differs from that of the place

MOVEABLES.—‘LEX LOCI CONTRACTUS, &C. 771

(a) Rodenburg, de Jure, c. 6, tit. 2, p. 94.
(5) Matth. de Auct. lib. 1, c. 21, n. 35, et seq. Voet, lib. 20, tit. 4, n. 38.
(c) Harrison v. Sterry, 5 Cranch’s Rep. 289. 12 Wheaton’s Rep. 361.
(d) P. Voet, de Stat. § 9, c, 2, n. 11.
(e) Ib. n. 12.
(/) J* Voet, lib. 4, tit. 1, n. 29. Mynsing. cent. 4, obs. 82, n. 5. Christ, 

tom. 2, decis. 134, n. 3. Fab. Cod. lib. 2, tit. 31, def. 2. Huber, lib. 1, 
tit, 3, § 10. Hertius, de Coll. Leg. § 55, Brunneman, ad Cod. lib. 3, tit. 18. 
2 Boull. 488. 2 Fonbl. Eq. b. 5, c. 1, § 6. Robinson v. Bland, 2 Burr. 1077. 
Erskine, b. 3, tit. 2, § 40, n. 20. Ludlow v. Van Rensaellaer, 1 Johns. R. 94. 
Thompson v. Ketcham, 8 Johns. 189. Fanning v. Consequa, 17 Johns. 511. 
Powers v. Lynch, 3 Mass. 77. 4 Cowen, 510, note. Van Reimsdyk v. Kane, 
1 Gall. 371. Cox and Dick v. U. S. 6 Peters, 172, 203. Prentiss v. Savage, 
13 Mass. 20. Story’s Com. 234.
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in which it is to be performed.(a) A bond executed in 
England for the payment of £100, imports an obligation 
to pay £100 sterling in England ; and if an action were 
brought in Jamaica on this bond, the amount recovered 
would be in Jamaica currency £140, together with such 
further sum as, at the time of the verdict, was the rate of 
premium current on bills of exchange drawn in Jamaica 
on England, and also the commission on the remit
tance. (b) On the other hand, a bond given in Jamaica 
for £100, would import an obligation to pay £100 cur
rency in Jamaica. If an action were brought in Eng
land on this bond, the obligee would recover, not £100 

sterling, but only the value of £100 currency, converted 
into sterling money, after deducting from it the current 
rate of premium on bills of exchange. The value of 
£100 Jamaica currency, is £71 8s. 6fd. sterling, and if 
the premium on bills should be 10 per cent., the sum 
recovered would be reduced by that amount, (c)

If a bond were given in England for £100 sterling, 
payable in Jamaica, and an action were brought on it in 
Jamaica, the payment would be made in Jamaica cur
rency, at the par of exchange, and the obligee would re
cover £140 Jamaica currency.

The doctrine of jurists leads to the same conclusion, 
whether the bond be granted with or without the words 
sterling. From the circumstance that it is to be paid in 
Jamaica, the construction is, that the sum to be paid is 
that which is current there, and hence, in the case men
tioned, if the bond had not contained the words sterling, 
the sum paid in Jamaica would be £100 currency, which

(a) J. Voet, lib. 12, tit. 1, n. 25. P. Voet, de Stat. § 9, c. 2. Everard, 
Cons. 68. Burgund. Tr. 4. 2 Boull. 498.

(b) Cash v. Kennion, 11 Ves. 314. Act of Jamaica, 24 Geo. 2, c. 19.
(c) Scott v. Bevan, 2 B. and Ad. 85. Dungannon v. Hackett, 1 Eq. Ca. 

Abr. 288. Ekins v. East India Company, 1 P. Wms. 395. Lansdowne v. 
Lansdowne, 2 Bligh’s App. Cas 60. Delegal v. Naylor, 7 Binghs462.



at the par of exchange would not be more than £71 8s. 
6£d. sterling.

The amount recoverable as damages on dishonoured 
bills varies very much. In Jamaica it is 8 per cent.; in 
Barbadoes, 10 percent.; in New York and Pennsylvania, 
20 per cent.; and in Maryland, 15 per cent. The lex 
loci contractus determines the rate of damages which are 
recoverable. The drawer is liable for those prevailing in 
the place where the bill is drawn, but the indorser is lia
ble for those given by the law of the place where he in
dorsed the bill. The indorsement is not simply the 
transfer of the paper, but a new and substantive con
tract. (a)

The contract of drawer and indorser is not an engage
ment to pay the bill in the place on which it is drawn, 
but to guarantee that it shall be accepted and paid there 
by the person on whom it is drawn, and on his default, 
that they will reimburse the holder the principal dama
ges in the place where the contract was made, that is, 
where it was drawn in the one case, and in the other 
where it was indorsed. (b)

If the contract be silent respecting interest, and no 
place for the performance be expressed, it will depend 
on the law of the place where the contract is made whe
ther any and what interest is payable, (c)

If on the other hand, the contract is not to be per-
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(a) Bailey on Bills, p. 121. Pardessus, Droit, de Comm.art. 1500. 3 Kent’s 
Com. p. 116 to 120, (2nd edit.) Powers v. Lynch, 3 Mass. 77. Prentiss v. 
Savage, 13 Mass. 20, 23, 24. Slacum v. Pomeroy, 6 Cranch, 221. Depau 
v. Humphreys, 8 Martin, N. S. 1, 14, 15. Hicks v. Brown, 12 Johns. 142.

(b) Potter v. Brown, 5 East, 124, 130. Hicks v. Brown, 12 Johns. 142.
Powers v. Lynch, 3 Mass. 77- Prentiss v. Savage, 13 Mass. 20, 24. Par
dessus, Droit Com. art. 1495, 1497. 2 Kent’s Com. 459, 460. Chitty on
Bills, p. 191, (8th edit.) Poth. Cont. de Change, n. 15, 155. Vidal v. 
Thompson, 11 Martin, 23, 24. Ory v. Winter, 16 Martin, 606. Lewis 
v. Owen, 4 B. and Aid. 654. Braynard v. Marshall, 8 Pick. 194. Story's 
Com. p. 262, 263.

(e) J. Voet, lib. 12, tit. 1, n. 29- P. Voet, de Stat. § 9, c. 2, n. 10, 11, 12. 
Matth. de Auct. lib. 2, c. 4, n. 34. Matth. Paraem. Belg. Par. 4, n. 13.
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formed in the place in which it is made, the title to 
interest, and the rate of interest, will depend on the law 
of the place of performance, (a)

The rate of interest allowed by the law of the place 
where the contract is to be performed, may always be 
expressly reserved, although it should exceed that which 
is allowed by the law of the domicile of the creditor or 
debtor, or of the locus fori, (b)

Even where the rate is not expressly mentioned, yet 
when the payment is to be made in another country, the 
parties are presumed to have contracted with a view to 
that country, and the rate of interest may be that allowed 
by the law of the latter country, (c)

In a case decided in Louisiana, the contract was to be 
performed in New York, and it stipulated for payment 
there of the Louisiana rate of interest, which was 10 per 
cent., whilst that at New York was 7 per cent. The court 
considered that the reservation of interest according to 
the law of either state would be legal, for there were two 
loci contractus, that ubi contractus celebratur, and that 
destinatce solutionis.

Mr. Justice Story has expressed his doubts of the 
propriety of this decision. There does not seem to be 
any authority for permitting the party to reserve the 
higher rate of interest allowed by the law of the country 
where the contract is made, when the contract is to be 
performed in a place where such rate of interest is il
legal. (d)

In the opinion of that learned jurist the parties can-

2 Boull. 451. Burgund. Tr. 4. Dumoulin, Gloss. 7, § 12, n. 35, 36, 37. 
Christ, tom. 1, Decis. 283. Wolf v. Johnson, 10 Wheaton, 383. Willing 
v. Consequa, 1 Peters, 225.

(a) Everard, cons. 68. 2 Boull. p. 477. Montgomery v. Bridge, 2 Dow 
and Clark, 297.

(b) Dumoulin, Gloss. 7, § 12, n. 35, 36, 37. 2 Boull. 472. 2 Simon’s
Rep. 194.

(c) Thompson v. Powles, 2 Simon’s Rep. 194. Harvey v. Archbold, 1 R.
and M. 1S4. 2 Kent’s Com. p. 461. Depau v. Humphreys, 8.Martin’s
N. S. 1. (d) Story’s Com. p. 25J.
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not reserve to themselves a higher rate of interest than 
that which is allowed by the law of the place in which 
it is stipulated the payment shall be made.

If the delivery of moveables sold according to mea
surement is to be made in some other place than that 
in which the contract was made, and the measurement 
is not expressed, it is that which is adopted in the place 
where the moveables are to be delivered, (a) “ Quoad
mobiles, praecipue fungibiles, spectanda mensura loci, in 
quo ex conventione praestandae sunt; eo quod unusquis- 
que contraxisse intelligitur in eo loco, qui solutioni desti- 
natus est, seu, in quo ut solveret, se obligavit.” (b)

In the interpretation and construction of the contract 
the general rule is, that resort is to be had to the law or 
usage of the country in which the contract is made: 
“ Semper in stipulationibus, et in caeteris contractibus id 
sequimur, quod actum est, aut si non pareat, quid actum 
est, erit consequens, ut id sequamur, quod in regione, in 
qua actum est, frequentatur.” (c)

The annotators on Duplessis, M. Berroyer and De 
Lauriere, say: “ C’est done une maxime indubitable, que 
quand il s’agit de l’execution ou de Interpretation d’un 
contrat, il faut avoir recours a la coutume du lieu ou il 
a ete passe.” (d) It has been stated that this is the pre
vailing opinion of jurists, and that it is generally adopted 
by the judicial tribunals of England and America; (e) 
but Dumoulin, who is followed by Bouhier and Boulle
nois, strongly objects to its universal adoption. In his 
opinion the place of the contract is only to be considered

(a) 2 Boullenois, p. 500.
(b) P. Voet, de Stat. § 9, c. 2, n. 16. Burgund. ad Consuet. Fland. tract. 4, 

n. 28, 29. Matth. de Oblig. disp. 39, thes. 11. Voet, ad Pand. lib. 46, 
tit. 3, n. 8.

(c) Dig. lib. 50, tit. 17, 1. 34; lib. 21, tit. 2,1. 1 ; 1. 6, and lib. 22, tit. 1.
(<d) 1 Duplessis, p. 152.
(e) Ante, vol. 2, p. 860. Poth. Tr. des Oblig. n. 94. Merlin, tit. Con

vention, § 7. Code Civil, art. 1159. Toullier, liv. 3, tit. 3, des Cont. n. 
319, et seq. Machado v. King of Spain, 4 Russ. 225. 3 B, and Ad. 732.
Story’s Com. 219. Thimbey v. Vignier, 1 Bing. N. S. 159. ,
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as a circumstance from which evidence of the intention 
of the parties may be inferred. That inference is strong 
in favour of the lex loci contractus, when either party re
sorts thither for the purpose of selling or buying : “ Quia 
tunc prsesumitur inquisivisse morem loci, per locum a 
communiter accidentibus, qui est validus in materia con- 
jecturali.” (a) So if either party is a citizen of the 
state in which the contract is made: “ Quia sibi debet 
imputare, quod non expressit consuetudinem sui fori ex- 
teri, si ea volebat uti.” (a)

But if both the parties were foreigners, it would seem 
in their opinion, that they must be presumed to contract 
according to the law of the country with which they are 
acquainted, namely, that of the place of their domicile, 
and not according to the law of the place with which they 
are unacquainted. This distinction does not appear to 
be sanctioned, (b)

By the law of England, a month means ordinarily in 
common contracts, as in leases, a lunar month; but in 
mercantile contracts, it means a calendar month. A 
contract, therefore, made in England for a lease of land 
for twelve months, would mean a lease for forty-eight 
Weeks only, (c) A promissory note to pay money in 
twelve months, would mean one year, or twelve calendar 
months, (d)

Thus, the term usance, which in some countries means 
a month, in others means two or more months, and in

(a) 3 Molin, Op. lib. 1, tit. 1, p. 554. See ante, vol. 2, 860. Hertius, de 
Coll. Leg. § 10.

(&) Huber, lib. 1, tit. 3, § 2. Grotius, b. 2, c. 11, § 5. Casareg. Disc. 
179, n. 50. Emerrigon, Disc. c. 4, § 8, p. 124, 125. Ld. Stowell, in Dal- 
rymple v. Dalrymple. 2 Hag. Rep. 58. Pardessus, Droit de Comm. tom. 1, 
art. 191, and tom. 5, art. 1491. Elmendorf v. Taylor, 10 Wheaton’s R. 159- 
Saul y. His Creditors, 5 Martin’s N. S. 587. Story’s Com. 228.

(c) Wiggles worth v. Dallison, Doug. 201, 207. Webb v. Plumer, 2 B. 
^nd Aid. 746. 2 Black. Com. 141. Catesby’s case, 6 Coke, 62. Lacon v.
Hooper, 6 T. R. 224.

(id) Lang v. Gale, 1 M. and Sel. ill. Cockell vf Gray, 3 Bro. and Bing. 
18^. Lefhngwell v. White, 1 Johns. Cas. 99.
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others, half a month. A note payable at one usance must 
be construed every where according to the meaning in 
the country where the contract is made, (a)

Debts, actions, and causes of action, considered ac
tively, are attached to the person of the creditor, and 
governed by the law of his domicile : “ Nomina et jura, 
et qusecumque incorporalia non circumscribuntur loco, 
et sic non opus est accedere ad certum locum. Turn si 
haec jura alicubi esse censerentur, non reputarentur esse 
in re pro illis hypothecate, nec in debitoris persona, sed 
magisin persona creditorisin quo active resident, et ejus 
ossibus inherent.” (b)

Casaregis also expresses the same opinion, (c)
They are, it is seen, the subject of assignment, either 

absolutely or conditionally, and under some systems of 
jurisprudence intimation or notice to the debtor is re
quired in order to perfect the title of the assignee ; 
whilst under other systems, it is required only for the 
purpose of rendering ineffectual any payment made by 
the debtor to the assignor. A creditor in Scotland, 
where the intimation is required for perfecting the as
signment, must give such intimation to the debtor, 
although the latter may be domiciled in a country where 
such intimation is not required. On the other hand, a 
debt owing by a person to a foreign creditor may be 
assigned by the latter in his country without giving 
such intimation, if it were not required by the law of 
his country, (d)

Although the law of the country in which the assign-

(a) Depau v. Humphreys, 20 Martin, 1, et seq. Morris v. Eves, 11 Ib. 
730. Courtois v. Carpenter, 1 Wash. Cir. Rep. 376. Story’s Com. 226, 227.

(b) Dumoulin, in Cons. Paris, de Fiefs, § 1, glos. 4, n. 9. Bouhier, 
Cout. de Bourg. c. 25. A. Wesel, ad Constit. Ultra, art. 12, n. 4. Choppin, 
ad Mor. Paris, lib. 1, tit. 1, n. 10. Christ, vol. 1, dec. 252, n. 6. Liver
more, p. 163.

(c) In Rub. Stat. Genuse de Success, n. 645.
(id) Sill v. Worswick, 1 H. Black. 691, 692. In re Wilson, Ib. Bohlen 

v. Cleveland, 5 Mason, 174. Holms v. Remsen, 4 Johns. Ch. Rep. 460. 
S. P. 20 Johns. Rep. 229, 267. Kaimes, Eq.b. 3, c. 8, § 3, p. 344. Selkrig
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merit is made may entitle the assignee to sue in his own 
name, yet if he sues in England, or in the courts of 
those colonies or of those states in America where the 
common law does not recognize the title of the assignee 
so as to admit of his suing in his own name, he can, in 
those courts, sue only in the name of the assignor, (a)

The case of O’Callaghan v. Thomond, in which the 
assignee of a judgment obtained in Ireland, where 
judgments are assignable, was permitted to sue in his 
own name, affords an authority in opposition to this 
proposition, but a very strong and explicit opinion is 
expressed in the other cases referred to. (h) The man
ner in which the assignee can enforce the right acquired 
by the assignment belongs to the form of the remedies, 
and is regulated by the lex fori.

In determining what acts or dispositions by a debtor, 
being fraudulent against his creditors, are deemed 
void, recourse must be had to the law of the debtor’s 
domicile. His moveable property is governed by that 
law, and the reasons which are given by jurists for 
referring to it all claims of privilege and preference on 
the debtor’s estate, equally suggest the necessity of re
sorting to that law in ascertaining the validity of dispo
sitions which affect his creditors.

It may be stated generally, that with respect to con
tracts of which moveable property is the subject, the 
law of the place in which the contract is made, will in
v. Davis, 2 Rose, B. Cas. 315. Stein’s case, 1 Ib. 481. 2 Bell’s Com. 21,
.22, 23. Foster v. Sinkler, 4 Mass. Rep. 450. Blake v. Williams, 13 Ib. 
286, 307, 308, 314. S. C. 6 Pick, 286, 307, 314. Wood v. Partridge, 11 
Mass. Rep. 488. Dix v. Cobb, 4 Ib. 508. Hunter v. Potts, 4 T. R. 
182, 192. Livermore’s Dissert, p. 140 to 159. Solomons v. Ross, and 
other cases cited, 1 H. Black, 131, 132, note. Scott v. Allnutt, 2 Dow and 
Cl. 404, 412. Ogden v. Saunders, 12 Wheaton, 364, 365. Morrison’s 
case, 4 T. R. 185. Huber, lib. 1, tit. 3, § 9. Moreton v. Milne, 6 Binn. 
353, 361, 369. Story’s Com. p. 328 to 334.

(а) Folliott v. Ogden, 1 H. Bl. 131. Innes v. Dunlop, 8 T. R.595. Wolf 
v. Oxholm, 6 M. and S. 99. Jeffery v. M'Taggart, Ib. 126.

(б) 3 Taunt. 82, 84. M‘Rae v. Mattoon, 10 Pick. 52. See American 
Jurist, vols. 9 and 11. Story’s Com. 474, 475.
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some respects exclusively prevail, although the contract 
is to be performed in another; and that in those re
spects in which it does not prevail, the law of the place 
where the contract is to be performed must be adopted. 
But this conclusion is subject to some qualifications and 
exceptions.

If a right which is claimed as resulting from the con
tract, or if an act or disposition affect the interests of 
third parties, as the creditors of the owner, resort must 
be had to the law of his domicile to determine whether 
that right exists, and whether he was competent to do 
the act or make the disposition. A preference claimed 
by a creditor on the estate of his debtor, by virtue of the 
contract, and a disposition made by a debtor which 
might be void against his creditors, are instances of this 
exception.

The law of a foreign country is admitted, in order that 
the contract may receive the effect which the parties 
to it intended. No state, however, is bound to admit a 
foreign law even for this purpose, when that law would 
contravene its own positive laws, institutions, or policy, 
which prohibit such a contract, or when it would pre
judice the rights of its own subjects. The foreign law 
is to be admitted, says Huber, “ si nullum inde civibus 
alienis creatur praejudicium, in jure sibi quaesito. ” («)

Rodenburg (b) and Matthaeus (c) both recognize this 
principle.

This qualification is recognized by the judicial tri
bunals of England and the United States, and is ap
plied to all such contracts, which although valid by the 
law of the place where they were made, are against 
public morals, or religion, or national policy. Thus 
Lord Mansfield (d) says, in many countries a contract 
may be maintained by a courtezan for the price of her

(a) Huber, Prae. Jur. lib. I, tit. 3, n. 11..
(b) Rodenb. tit. 2, c. 5, p. 91.
(c) Matth. deAuct. lib. 1, c. 21, n. 35, et seq.
{d) Robinson v. Bland, 2 Burr. 1084.
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prostitution; and one may suppose an action to be 
brought here ; but that could never be allowed in this 
country. Therefore the lex loci cannot in all cases go
vern and direct, (a) Lord Ellenborough laid down a 
similar doctrine. “We always import, together with 
their persons, the existing relations of foreigners, as be
tween themselves, according to the laws of their own 
countries; except, indeed, where those laws clash with 
the rights of our own subjects here, and one or other of 
the laws must necessarily give way ; in which case our 
own is entitled to the preference.” (b) Lord Robertson 
adopts the same qualification. “ The application of the 
lex loci to contracts, though general, is not universal. 
It does not take place where the lex loci is in itself un
just, or contra bonos mores, or contrary to the public law 
of the state, as regarding the interests of religion, or 
morality, or the general well-being of society. ”(«)

The supreme court of Louisiana holds, that in a con
flict of laws, it must often be a matter of doubt which 
should prevail; and that whenever that doubt does 
exist, the court which decides will prefer the law of its 
own country to that of the stranger. (d) And, if the 
positive laws of a state prohibit particular contracts from 
having effect according to the rules of the country where 
they are made, the former must prevail, (e)

This opinion is followed by Mr. Chancellor Kent 
and Mr. Justice Story. (/)

(a) De Wutz v. Hendricks, 9 Moore, 586. S. C. 2 Bing. 314. Thomp
son v. Powles, 2 Simons, 194. Jones v. Garcia del Rio, 1 Turner and Rus. 
299. Pattison v. Mills, 1 Dow and Clarke, 342. Marshall, Insur. b. 1, 
c. 3, § 3, p. 78, § 4, p. 85. Griswold v. Waddington, 16 Johns. Rep. 438. 
2 Wheaton's Rep. Appendix, 35. Richardson v. Maine Ins. Co. 6 Mass. 
Rep. 102, 110, 112, 113. Musson v. Fales, 16 Ib. 332. Coolidge v. Inglee, 
13 Ib. 26. Fergusson, Cons. Cas. p. 396, 397. Madrazo v. Willes, 3 Bar. 
and Aid. 353. Forbes v. Cochrane, 2 Bar. and Cres. 448. Story's Com. 
p. 213, 214, 215. (6) Potter v. Brown, 5 East, 124.

(c) Ferguss. on Marr. and Div. 397.
(d) Saul v. His Creditors, 17 Martin, 596.
(/) 2 Kent's Com. 461, Story’s Ib. 270.

(e) Ib. 586, 587.
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CHAPTER XXI.

OF THE EXTINCTION OR DISCHARGE OF OBLIGATIONS.

It is intended in the following sections of this chapter 
to give a summary view of the following modes by which 
obligations may be extinguished or discharged, viz :— 
1st, The acceptance of a new engagement, as by nova
tion and delegation. 2ndly, Confusion. 3rdly, Com
pensation, or set off. 4thly, Actual payment and con
signation. 5thly, Release. The effect of length of 
time, or prescription, either as barring the remedy or 
extinguishing the obligation, will also be considered. 
It will be a subject of inquiry what law is to be adopted 
in determining whether the obligation is extinguished 
or the action on it prescribed.

SECTION I.

NOVATION AND DELEGATION.

I. Novation, necessary and voluntary.—Voluntary novation described.— 
Debts necessary to constitute it.—Not to be presumed.—There must 
be some difference between the two obligations.—Constitution of an 
annuity in lieu of former debt.—Novation may be excluded by express 
protestation.—The effect of novation in the case of co-debtors.—Hypo
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thecs, &c.—Manner in which novation is made.—Novation between 
the heir and creditors of the deceased.

II. Delegation.— Distinguished from assignment and indication.—How 
made.—Effect of the original debtor guaranteeing the solvency of the 
person delegated.—Delegation on condition.—Effect of delegation.— 
Insolvency of person delegated.

III. Effect by the law of England of a creditor accepting another security 
from his debtor.—When it is a higher security, or a judgment, or an 
inferior or equal security.—Contract under steal by guarantee.— 
When the higher security is invalid.—Effect of delivery of a bill of 
exchange.—Transfer in the books of the mutual banker of debtor and 
creditor.—Creditor’s acceptance of a third person as his debtor.— 
Effect of laches of assignee, although he did not discharge his ori
ginal debtor.

In the civil law, and the jurisprudence of Holland, 
Spain, France, and Scotland, and of the state of Louis
iana, the new or second engagement by which the 
former is extinguished, if it be a change of the nature of 
the obligation without any change of the debtor, is called 
novation. If the original obligation still subsist, but 
the debtor is changed, that is, if the person charge him
self with the original obligation instead of the former 
debtor, or enter into a new obligation, it is called dele
gation.

By novation, in its more extensive sense, is under
stood the new obligation which is contracted by means 
of a judgment obtained on the original debt or obliga
tion. The original obligation ceases to be any longer 
regarded, and the only obligation is that which arises 
from the judgment. In this sense the novation is 
called necessaria, in contradistinction to that which is 
voluntary.

Voluntary novation, the subject of the present inquiry, 
takes place when the debtor and creditor enter into a 
new obligation or contract, which they consent shall be 
substituted in the place of, and with the intention of 
destroying their old or former contract or obligation.
“ Novatio est prioris debiti in aliam obligationem vel 
eivilem, vel naturalem, transfusio atque translatio: hoc



est,, cum ex prsecedenti causa ita nova constituitur, ut 
prior perimatur.” (a)

There must be two valid subsisting obligations, the 
one to be extinguished, and the other to be substituted 
for it. (b)

Hence, if at the time of the new obligation, the for
mer constituted no debt, or if on the other hand, the 
new obligation was void, there was no novation, (c)

The novation is valid, whatever may be the nature of 
the first debt, or of that substituted in its place: “ Non 
interest qualis processit obligatio, utrum civilis an natu- 
ralis, qualiscumque sit novari potest, dummodo sequens 
obligatio, aut civiliter teneat aut naturaliter.” (d)

The novation may take place the same instant in which 
the first obligation is contracted. For instance: A. sells 
B. an estate for a thousand pounds ; by the same con
tract, C., a third person, engages to pay A. that sum, 
and A. accepts him for his debtor. It may be conceived 
that during an imaginary period, there exists a debt 
from B. to A., of which there is a novation by the en
gagement of C. Although there is no space of time in 
which any debt from B. really exists, there is a nova
tion which takes place the same instant that the debt is 
contracted : “ Si quis ita stipulatus a Seio sit, Quod a
Titio stipulatus fuero, darespondes? an, si postea a Titio 
stipulatus sim, fiat novatio, solusque teneatur Seius ? Et 
ait Celsus novationem fieri, si modo id actum sit, ut no-

(a) Dig. lib. 46, tit. 2,1. 1. Poth. ad Pand. lib. 46, tit. 2, § 1, art. 4, n. 1.
Voet, lib. 46, tit. 2, n. I, 2. L. 15, tit. 14, part. 5. Poth. Tr. des Oblig. 
part. 3, c. 2, n. 581. Code Civil, art. 1271. Toullier, des Cont. liv. 3, tit. 3, 
c. 5, n. 270, et seq, Casareg. Disc. 21, 49, 198. Stair, b. 1, tit. 18, § 8. 
Ersk. b. 3, tit. 4, § 22. 1 Brown’s Supp. 733. Douglas, Heron, and Co.
July 24th, 1785, Diet. 7070. Louisiana Code, art. 2126, 2188.

(b) Dig. ib. 1. 8, § 1; 1. 14, § 1. Voet, ib. n. 7, 9. L. 14, 16, tit. 14, 
part. 5. Poth. ib. n. 588. Toullier, ib. n. 270. Stair, ib. Ersk. ib.

(c) Ib. Menoch de Praes. lib. 3, prses. 134. n. 45.
(d) Dig. ib. 1. 1, § 1. Voet, ib. n. 9. L. 16, tit. 14, part. 5. Pothier, ib.

n. 589- Toullier, ib. n. 292. Ersk. ib. Stair, ib. '

NOVATION AND DELEGATION. 783



784 CONFLICT OF LAWS

vetur, id est, ut Seius debeat quod Titius promisit, nam 
eodem tempore, et impleri prioris stipulationis conditio- 
nem, et novari ait; eoque jure utimur.’’ (a)

The intention of the debtor to give, and of the creditor 
to accept the new in extinction of the old obligation, is 
essential to constitute novation. At an early period of 
the Roman law, such intention would be easily presumed, 
but by the constitution of Justinian it was required that 
such intention should be positively declared, without 
which there could be no novation. Without such de
claration, the new engagement which is contracted, is to 
be considered rather as having been made to confirm 
and accede to the first, than to extinguish it.

The reason of this law is, that a person should not 
easily be presumed to abandon the rights which belong 
to him. Therefore, as a novation implies an abandon
ment by the creditor of the first claim to which the se
cond is substituted, it ought not to be easily presumed, 
and the parties ought expressly to state it: “Si quis 
vel aliam personam adhibuerit, vel mutaverit, vel pignus 
acceperit, vel quantitatem augendam, vel minuendam 
esse crediderit, vel conditionem, seu tempus addiderit, 
vel detraxerit, vel cautionem minorem acceperit, vel 
aliquid fecerit, ex quo veteris juris conditores introduce- 
bant novationes : nihil penitus prioris cautelae innovari, 
sed anteriora stare, et posteriora incrementum illis acce- 
dere: nisi ipsi specialiter remiserint quidem priorem 
obligationem, et hoc expresserint, Quod secundam magis 
pro anterioribus elegerint. Et generaliter definimus vo- 
luntate solum esse, non lege novandum.” (b)

(«) Dig. lib. 46, tit. 2,1. 8, § 2. Voet, lib. 46, tit. 2, n. 9. Pothier, Tr, 
des Oblig. n. 588.

(b) Cod. lib. 8, tit. 42,1. 8. Groeneweg. ad § 3, Inst. lib. 3, tit. 30. Carpz. 
Def. For. part 2, const. 19, def. 14. Respons. Juris. Holl. part 2, cons. 31, 
Gaill, lib. 2, observ. 30, n. 3,4,5. Menoch. de Prsesump. lib. 3, praes. 134, 
n. 35, et seq. Argentraeus, ad Consuet. Britan, art. 283, n. 16, 17. Christ, 
ad Leg. Mechlin, t.7, art. 16, n.4. Mascardus, de Probationibus Conclu. 1113,
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This constitution has not been adopted by the law of 
Holland, Spain, or France. It is sufficient that the in
tention to extinguish the old by the substitution of the 
new obligation should be evident, although it is not ex
pressed in terms, .

Whenever the subsequent is inconsistent, or incompa
tible with the previous obligation, it must be considered 
as substituted for, and extinguishing the former, and 
therefore is a novation, (a)

A new obligation given under a penalty, or by which 
the debtor agrees to pay interest, or a higher rate of in
terest where none, or a less rate had been reserved by 
the prior contract, or by which the creditor extends the 
time of payment, is not considered a novation. (b)

It is the opinion of Pothier, in which Toullier concurs, 
that an act by which the debtor of a certain sum, grants 
an annuity to his creditor in consideration of such sum, 
necessarily includes a novation. It is the essence of the 
constitution of an annuity, that the person who grants 
the annuity should receive the price of it; if then, my 
debtor of a certain sum, as a thousand pounds, in consi-

n. 18, et seq. Faber, Cod. lib. 8, tit. 28, def. 11. Neostad, Cur. Holl. de- 
cis. Respons. Juris. Holl. part 2, consil. 126, et part 3, vol. 2, consil. 92, 
n. 12. Voet, ad Pand. lib. 46, tit. 2, n. 3. L. 16, tit. 14, Part. 5. Pothier, 
Tr. des Oblig. n. 594, et seq. Code Civil, art. 1273. Erskine, b. 3, tit. 4,
§ 22. King, May 29th, 1626, Diet. 11,518. Binny, Feb. 5th, 1675, Diet. 
7057. Callender, Feb. 9th, 1677, 1 Brown’s Supp. 781, and 3 ib. 130. 
Ardblair, July 24th, 1678, Diet. 5030. Kincaids, Jan. 24th, 1696, Diet. 7060. 
Oswald, June 26th, 1711, Diet. 11,521. Ross’s Crs. July 24th, 1713,
5 Brown’s Supp. 95. Grant, Feb. llth. 1715. Diet, 7060. 2 Bell’s Com.
249, note. Rutherford^ Feb. 25th, 1785, Diet. 7069. Skinner, May 31st, 
1823, 2 S. and D. 354.

(а) Ib. Gordon, Nov. 28th, 1678, Diet. 7059. Duke of Norfolk, Feb. 
14th> 1752, Diet. 7062. Davidsons, June 20th, 1733, Diet. 7061. Dougal, 
Nov. 17th, 1795, Diet. 851. Bell’s Cases. Mowbray, June l7th> 1824, 3 S. 
and D. 146. Edgar, Feb. 8th, 1825, 3 S. and D. 513. Erskine, ib. § 22.

(б) Ib. Hugo Grotius, Manud. ad Jurisp. Holl. lib. 3, c. 43, n. 7, et seq. 
Sande. Decis, Fris. lib. 3, t. 10, def. 5. Vinn. Sel. Quaest. lib. 2, c. 42. P. 
Voet, ad § 1, Inst. lib. 3, tit. 30, n. 8. Resp. Juris. Holl. part 1, consil. 
278. Berlich. Conclus. Pract. part 2, conclus. 25. Mascard. de Probation, 
Conclus. 1113, n. 9, et seq. Voet, lib. 46, tit. 2, n. 7.
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deration of that debt, grants me an annuity of fifty 
pounds, it is necessary that he should receive the sum of 
a thousand pounds for the price of the annuity; and he 
can only be supposed to have received it by having a 
discharge from the former debt as a consideration for 
the annuity. The constitution of the annuity, therefore, 
includes a discharge of me from this sum ; it includes a 
compensation of the sum of which he was my debtor, 
with a like sum which I was to give him for the price of 
the annuity. It is evident that such discharge and com
pensation extinguish the debt, and form a novation, (a)

When there is a new agreement made between the 
same creditor and the same debtor, without the inter
vention of any new person, although it be expressly de
clared by the act which contains the new engagement, 
that the parties intend making a novation, yet to render it 
a valid novation, it is necessary that the act should contain 
something different from the former obligation, either 
in the quality of the obligation, as, if the former were 
determinate, and the second alternative, or vice versd, or 
in the accessary parts of the obligation, as the place of 
payment. It is also a sufficient difference, if the former 
obligation were contracted with the security of another 
person, or under an hypothecation, and by the new one 
the debtor engages without a surety, without hypotheca
tion, or vice versd.

If the new engagement, made without the intervention 
of another person, does not contain any thing different 
from the first, it is of no effect on the first: “ Sed si ea- 
dem persona sit, a quo postea stipuleris; ita demum 
novatio sit, si quid in posteriore stipulatione novi sit, forte 
si conditio, aut fidejussor adjiciatur aut detrahatur.” (b)

A novation by the intervention of a new debtor may

(a) Poth. Tr. des Oblig. n. 595. Toullier, des Cont. n. 280.
Jb) Inst. lib. 3, tit. 30, § 3. Voet, lib. 46, tit. 2, n. 4, 5, 6. L. 16, tit. 14, 

P^art. 5. Poth. ib. n. 596. Toull. ib. n. 283. Bell's Principles, n. 578, and 
cases cited, note (b).
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be made between the creditor and the new debtor, al
though the first, whose debt is to be thereby extinguished, 
does not concur in, or consent to it: “ Liberat me is, qui 
quod debeo promittit, etiamsi nolim. ” (a)

But although the second obligation might from its in
compatibility with the former obligation, operate as a 
novation, yet this effect may be expressly excluded by 
protestation. (6)

Novation will not take place if the second obligation 
be void.

The effect of novation is, that the prior obligation, to
gether with its accessions and privileges, is destroyed.

Where one of several debtors in solido alone contracts 
a new engagement with the creditor as a novation of the 
former debt, it extinguishes the first debt in the same 
manner as it would have done by a real payment, and all 
his co-debtors are equally liberated with himself, (c)

If the creditor wished to preserve the obligations of 
the other debtors and sureties, it would be necessary for 
him to make it a condition of the novation, that the co
debtors and sureties should accede to the new debt; in 
which case, in default of their acceding to it, there would 
be no novation, and the creditor would preserve his an
cient claim, (d)

From the principle, that a novation extinguishes the 
ancient debt, it follows also, that it extinguishes the hy
pothecations which are accessary to it: “ Novatione le
gitime facta liberantur hypothec®. ” (<0

But the creditor may, by the very act which contains 
the novation, transfer to the second debt the hypotheca
tions which were attached to the first, (f)

(a) Dig. lib. 46, tit. 2, L 8, § 5. Voet, lib. 46, tit. 2, n. 8, 10. Poth. Tr. 
des Oblig. n. 598.

(b) Dig. ib. 1. 4. Inst. lib. 3, tit. 30, § 3. Voet, ib. n. 7. Menoch. de 
Prasump. lib. 3, praes. 134, n. 45. Resp. Jurisc. Holl. part 1, cons. 213. 
Poth. ib. n. 599. Toullier, du Cont. n. 308.

(c) Voet, ib. n. 8. (d) Cod. lib. 8, tit. 41,1. 4. (e) Dig. ib. 1. 18.
(/) Dig. lib. 20, tit. 4,1. 12, $ 5. Code Civil, art. 1278, 1279.
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If the new debt were larger than the first, the creditor 
would preserve his right of hypothecation to the ex
tent only of the sum which was due to him by his prior 
hypothec, for the transfer of the hypothecation to the 
new demand ought not to operate to the prejudice of in
termediate creditors, (a)

So, if one of several debtors in solido contracts a new 
obligation in favour of the creditor, and it is expressed 
in the act that the parties intend to make a novation of 
the first debt, reserving the hypothecations, such reser
vation can only affect the hypothecation of the goods of 
the debtor who contracts the new debt, and not those of 
his co-debtors, which cannot be hypothecated for the new 
debt without their consent. (b)

Whatever reservation the creditor may make by the 
act which contains the novation, the sureties of the for
mer debt cannot be obliged for the new, unless they 
consent to it. (b)

By the civil law, a novation could only be made by a 
stipulation, but by the law of Holland, Spain, and 
France, it might take place by mere agreement, (c)

A species of novation also takes place when the cre
ditors of a deceased person give credit to his heir and 
accept him as their debtor, as by taking securities, 
mortgages, &c. By this novation they are precluded 
from requiring a separation of his estate from that of his 
ancestor. (d)

II. Delegatio is novation effected by the intervention 
of another person whom the debtor, in order to be liber
ated from his creditor, gives to such creditor, or to him 
whom the creditor appoints, and such person so given

(а) Pothier, Tr. des Oblig. ft. 599.
(б) Poth. Tr. des Oblig. ib.
(c) Voet, lib. 46, tit. 2, n. 2. Zoes. lib. 46, tit. 2, n. 9. L. 15, tit. 14, 

part. 5. Poth. ib. n. 593. Code Civil, art. 1271, et seq.
(d) Dig. lib. 42, tit. 6,1. 1, § 10, 15. Voet, lib. 42, tit. 6, n. 4. Cod. 

lib. 7, tit. 72,1. 2. Toullier, Tr. des Cont. n. 283 Code Civil, art. 878, 
879.
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becomes obliged to the creditor in the place of the origi
nal debtor. “ Delegare est vice sua alium reum dare 
creditori vel cui jusserit.” (a)

The transfer which a creditor makes of his debt does 
not include any novation. It is the original debt which 
passes from one of the parties who makes the transfer 
to the other who receives it, and the person to whom the 
transfer is made, properly speaking, is only the procu
rator in rem mam of the creditor. Besides, the transfer 
only takes place between these two persons, without the 
consent of the debtor necessarily intervening. (b)

A delegation also differs from a simple indication. 
When A. the debtor indicates to B. his creditor, a 

person from whom he may receive payment of the money 
which A. owes him, and to whom A. gives .him an order 
for the purpose, it is merely a mandate, and neither a 
transfer nor a novation. A. remains the debtor, and the 
person designated by the order does not become such in 
A.’s stead.

So where the creditor indicates a person to whom his 
debtor may pay the money, this indication does not in
clude any novation; the debtor does not contract any 
obligation to the person indicated, but continues the 
debtor of his creditor who made the indication, (c)

This delegation may be conditional, as when the debt 
in respect of which the delegation is to be made has not 
already been, but is to be contracted, or when upon 
giving another person to his creditor, the debtor under-

la) Dig. lib. 46, tit. 2,1.11.
(6) Dig. ib. 1. 21, 22. Fab. Cod. lib. 4, tit. 42, def. 28. Voet, lib. 46, 

tit. 2, n. 12. Code Civil, art. 1277. Pothier, Tr. des Oblig. n» 605, and 
p. 3, c. 1, n. 516, et seq. and Tr. du Cont. de Vente, p. 6, c. 3, n. 526. et 
seq. Toull. liv. 3, tit. 3, n. 284, et seq. Erskine, b. 3, tit. 4, § 22. Stair, 
b. 1, tit. 18, § 8. Hay, July 6th, 1697, Diet. 11,520. Buchanan and Co. 
Feb. 19th, 1779, Diet. 3402. Dudgeon, June 9th, 1822, 7 S. and D. 729.

(c) Inst. lib. 3, tit. 30. Voet, lib. 46, tit. 2, n. 11, 12, 13. Carp7.. Def. 
For. part 2, const. 18, def. 5, n. 7, et seq. L. 15, tit. 14, Part. 5. Greg, 
Lopez, Glos. L. ib. Pothier, Tr. des Oblig. n. 600. Code Civil, art. 1275. 
Toull. liv. 3, tit. 3, c. 5, n. 284.
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takes that he will himself pay, if the person does not pay 
in a certain time. If the latter make default, it is com
petent for the creditor to sue his original debtor, as if no 
delegation had been made.

It is necessary that there should be the concurrence of 
the person delegating, that is, the original debtor, and of 
the person delegated, or the person whom he appoints.(a)

The intention of the creditor to discharge the first 
debtor, and accept the second in his place, must, in 
order to give effect to the delegation, be perfectly evi
dent. (b)

If the creditor, at the request of his debtor, and at 
his risk, takes another person in his place as his debtor, 
the creditor is said to act ex mandato for his original 
debtor. He is entitled to indemnity if the person de
legated is insolvent, but he is at the same time respon
sible to his debtor, if by his laches in not obtaining 
payment the debt has become lost: “ Venit in ac- 
tione mandati, quod mandatario, ex causa mandati, 
abest inculpabiliter.” (c)

When the delegation is duly made, the obligation is 
not the less valid, although the person delegated were 
not in truth the debtor of the party delegating him, 
notwithstanding he might have believed that he was the 
debtor of that party. The creditor who receives no 
more than is due from the original debtor whom he has 
discharged, ought not to suffer by the mistake: “Si 
per ignorantiam promiserit creditori, nulla quidem ex- 
ceptione uti poterit adversus creditorem, quia ille suum 
recepit; sed is qui delegavit, tenetur condictione.” (d)

It would be otherwise, if the person with whom the 
substitute contracted the obligation were not the creditor

(a) Cod. lib. 8, tit. 42,1. 1, 6. Dig. lib. 46, tit. 2,1. 17. L. 15, tit. 14, 
Part. 5. Pothier, Tr. des Oblig. n. 600. Code Civil, art. 1275.

(b) Ib. Dig. lib. 2, tit. 14,1. 40.
(c) Fab. Cod. lib. 4, tit. 5, def. 1. Neostad, Cur. Holl. decis. 38- Van 

Leeuwen, Cens. For. part 1, lib. 4, c. 34, n. 4. Voet, lib. 46, tit. 2, n. 13.
0d) Dig, lib. 46, tit. 2, 1. 12.
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of the delegant, whether the delegant himself was in 
error upon the subject, and supposed him to be such, or 
whether he intended to make a donation. In either 
case, the substitute who contracts his obligation under a 
mistake, and upon the erroneous persuasion that he is 
indebted, will not be bound, and he may resist the de
mand, upon the error being discovered, (a)

The reason of the difference is, that in this case the 
person to whom the substitute is bound, certat de lucro 
captando; whereas the other, who has engaged by mis
take, certat de damno vitando, and more favour is al
ways due to him, qui certat de damno, than to him qui 
certat de lucro. He ought therefore to be not only dis
charged from his obligation contracted under a mistake, 
but to recover what he has paid in consequence of it, 
according to the rule, “ Melius est favere repetitioni, 
quam adventitio lucro.” In the preceding case, on the 
contrary, the creditor to whom the substitute is obliged, 
versaretur in damno, if the substitute were discharged 
from his obligation. (b)

If the substitute only obliges himself under a condi
tion, the whole effect of the delegation will be in sus
pense until the condition is accomplished, and as the 
obligation of the substitute depends upon the accom
plishment of the condition, so likewise does the dis
charge of the delegant from his obligation, which can 
only become extinct by the new obligation contracted 
in itk stead. The obligation of the substitute to the 
delegant likewise depends upon the same condition ; for 
the substitute can only be discharged from his obliga
tion to the delegant, so far as he contracts in his stead 
an obligation to the creditor, (c)

(a) Dig. lib. 44, tit. 4,1. 7 ; lib. 39, tit. 5,1. 2, § 4. Voet, lib. 46, tit. 2, 
n. 14. Pothier, Tr. des. Oblig. n. 602, et seq. Toullier, liv. 3, tit. 3, c. 6, 
n. 291. (b) Ib.

(c) Inst. lib. 3, tit. 30, § 4. Voet, ib. n. 11. Carpz. Def. For. part 2, 
const. 18, def. 5, n. 7, et seq. Dig. lib. 46, tit. 2, 1. 8, § 2. Pothier, ib. 
n. 603. Toullier, ib. n. 315.
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Although the substitute is not liberated as against the 
delegant until the accomplishment of the condition, still 
the delegant by whose order he has obliged himself upon 
such condition, cannot institute any suit against him 
until the condition has failed ; for as long as it may take 
effect, it, is uncertain whether the substitute will be 
obliged to him or to the new creditor, (a)

As a delegation duly made contains in itself a real 
novation and extinction of the former obligation, it fol
lows that the party delegating has become discharged 
from his debt, and the pledges, sureties, and other pri
vileges which were annexed to the original debt no 
longer exist, (b)

When the delegation is valid, that is, when the person 
delegated has contracted a valid obligation to the credi
tor, the person delegating, that is, the original debtor, 
is discharged, and he is not responsible to the creditor 
in the event of the insolvency of the debtor delegated. 
The creditor by accepting the latter must follow his 
condition : “ Nomen ejus secutus est.” (c)

But it may be agreed that the debtor shall, at his own 
risk, delegate another person. (d)

III. The jurisprudence of England, and of the several 
states of America, except Louisiana, does not adopt the 
terms novation and delegation, and it is a settled prin
ciple, that a mere agreement to substitute another thing 
in lieu of the original obligation is void, unless carried 
into execution, and accepted as satisfaction. No action 
can be maintained on the new agreement, nor can the

(a) Dig, lib, 12, tit. 1,1. 39; lib. 46, tit. 2,1.19; 1.12 ; lib. 44, tit. 4,1. 7; 
lib. 39, tit. 5,1. 2, § 4. Voet, lib. 46, tit. 2, n. 14. Pothier, Tr. des Oblig. 
n. 602, et seq. Toullier, liv. 3, tit. 3, c. 5, n. 291.

(ib) Voet, ib. n. 14. Fab. Cod. lib. 8, tit. 8, def. 19, 24. Perez, ad Cod. 
lib. 8, tit. 42, n. 13. Pothier, ib. n. 599, 600. Toullier, ib.

(c) Fab. Cod. lib. 4, tit. 5, def. 1. Perez, ad Cod. lib. 8, tit. 42, n. 13. 
Voet, ib. n. 13, 14. Pothier, ib. n. 604, et seq. Code Civil, art. 1276* 
Toullier, ib. n. 303. Erskine, b. 3, tit. 4, § 22. Stair, b. 1, tit. 18, § 8. 
Fanning, June 2?th, 1821, 1 S. and. B. 90, (d) Ib.



agreement be pleaded' in bar to the original de
mand. (a)

But in certain cases an effect is given to obligations or 
contracts similar to that which is derived from novation 
and delegation. Thus the acceptance by a creditor of 
another security higher than that under which his former 
debt rested, is an extinguishment of the first debt, as if 
being a creditor by simple contract, he accepted an obli
gation under seal. (b)

But this must be understood where the debtor himself 
enters into the securities, for a bond given by a stranger 
for a simple contract debt due by another, does not ex
tinguish the simple contract debt, (c) unless it was part 
of the contract that the stranger should give bond for 
it, or if he gave the bond in pursuance of a promise 
made by him at the time of the contract. (d)

If a judgment has been obtained or acknowledged on 
a simple contract debt, or bond, the creditor cannot 
afterwards bring an action on the bond, for the debt is 
merged in the judgment, which is a security of a higher 
nature than the bond, (e) But it is still only a security 
for the original cause of action until it is made pro
ductive in satisfaction to the party, and therefore, till 
then, it cannot operate to change any other collateral 
concurrent remedy which the party may have, (f)

The acceptance of a security of an inferior or equal 
degree, is by no means an extinguishment of the first 
debt, (g)

The same point was adjudged when it was pleaded 
that an annuity was granted in discharge of a bond. (h) 

The contract of a guarantee or security under seal
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(а) Lynn v. Bruce, 2 H. Bl. 317. James v. David, 5 T. R. 141.
(б) 6 Co. 44. Yelv. 38. 3 East, 258.
(c) Hooper’s Case, 2 Leon. 110. (d) Ib.
(e) 6 Co. 46, (/) 3 East, 257.
(g) Cro. Jac. 649. Cro. Eliz. 304. (A) Cro. Jac, 650.
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does not by operation of law extinguish the debt of the 
principal, (a)

The contract of an infant for necessaries being valid, 
it will not be extinguished, if the party take a bond 
from the infant, for the infant’s bond has no force. (b) 

Where the security which has been given for a legal 
subsisting debt is usurious, although the security is void, 
the debt is not extinguished, (c)

The delivery of a bill of exchange or promissory note as 
payment is prima facie evidence of payment for the goods 
sold ; and it is for the creditor to show that the security 
has been dishonoured. In general, if it be dishonoured, 
it will not be considered payment, unless the creditor 
has agreed to run the risk of the bill or note which he 
takes in payment being bad,(e?) or unless he has by laches 
made it his own, in which case it would operate in dis
charge of the original cause of action. 00

If a bill of exchange be inadmissible on account of 
the stamp, the plaintiff may, having produced the bill 
in order to prove the impropriety of the stamp, adduce 
proof of his original debt. (/)

A transfer to the account of the plaintiff made ac
cording to agreement, in the books of the mutual

(а) Per Lord Kenyon, White v. Cuyler, 6T. R. 177.
(б) Cro. Eliz. 920. Rac. Abr. tit. Extin. D.
(c) Barnes v. Headley, 2 Taunt. 184. Phillips v. Cockayne, 3 Camp. 119. 

Gray v. Fowler, 1 H. Bl. 462. Harrison v. Hannel, 5 Taunt. 780. S. C. 
1 Marsh. 349.

{d) Kearslake v. Morgan, 5 T. R. 515. Thomas v. Heathorn, 2 Bar. and 
Cress. 478. Owenson v. Morse, 7 T. R. 64. Fry v. Hill, 7 Taunt, 397- 
Swinyard v. Bowes, 6 M. and S. 62. Everett v. Collins, 2 Campb. 515. 
Marsh v. Pedder, 4 Camp. 257. Brown v. Kewley, 2 Bos. and Pul. 518. 
Hickling v. Hardey, 7 Taunt. 312. Goodwin v. Coates, 1 M. and Rob. 221. 
Robinson v. Read, 9 Bar. and Cres. 449. Rogers v. Langford, 1 Cromp. 
and Mees. 637. Howes v. Ball, 7 Bar. and Cres. 481.

(el Camidge v. Allenby, 6 Bar. and Cres. 373. Alderson v. Langdale, 
3 Bar. and Adol. 660. Chit. Bills, 197. Bayley, Bills, 232.

(/) Brown v. Watts, 1 Taunt. 353. Stewart v. Mason, ib. 354. Mil- 
bourne v. Ewart, 5 T. R. 381.
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banker of the parties, will amount to payment, though 
the banker becomes bankrupt before any money actually 
passes, or even before a notice of the transfer having been 
made reach the plaintiff, the latter having previously 
given his assent, (a)

If A. owe money to B., and B. owe the same sum 
to C., and the parties agree to the transfer, it is equi
valent to a loan by C. to A. (b)

The assent of the debtor is essential, for he may have 
an account against the assignor, and choose to insist on 
his set off; but if there be any thing like an assent on 
the part of the holder of the money, it seems that the 
latter may be considered the debtor, (c)

Where a bond is assigned by the obligee towards 
satisfaction of a debt owing from him to another person, 
the assignee is chargeable for wilful default in forbearing 
the obligor, to the amount of any loss incurred by such 
forbearance, (d)

(a) Eyles v. Ellis, 4 Bing. 112. S. C. 12 B. Moore, 306. Bolton v. 
Richard, 6 T. R. 139. Bodenham v. Purchas, 2 Bar, and Aid. 39.

(b) Wade v. Wilson, 1 East, 195.
(c) Per. Ld. Ellenborough, in Surtees v. Hubbard, 4 Esp. 203.
(d) Ex parte Mure, 2 Cox, Cas. 63. Williams v. Price, 1 Sim. and Stu. 

583.
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SECTION II.

CONFUSION.

I. Nature of.—Excluded by the heir entering under benefit of inventory. 
—Effect on the obligation of the surety.—Law of Scotland.—Revival 
of the obligation when the cause of confusion ceases.

II. By the law of England a similar effect takes place on the marriage of 
debtor and creditor.—The appointment of the debtor to be executor. 
—In a court of equity the debt will be assets.—Similar doctrine of 
the courts of America.

I. In the civil law, and in the jurisprudence of Hol
land, Spain, France, and Scotland, the term confusion is 
used to designate the union in the same person of the 
rights of the creditor and the obligations of the debtor in 
respect of the same debt, as when the creditor becomes the 
heir to his debtor, or vice versd, the debtor becomes the 
heir to his creditor. As the heir succeeds to all the rights 
of the deceased, active as well as passive, he becomes 
in the character of heir debtor for the very debt of which 
he is creditor on his own account. So if the debtor 
becomes the heir of his creditor, he becomes in that his 
quality of heir, creditor of that same debt of which he is 
debtor on his own account, (a)

The same legal consequence follows when the creditor 
succeeds to the debtor by any other title, which renders 
him subject to the debts of the latter, as if he is his uni
versal donatary, or when the debtor succeeds by any other 
title to the right of the creditor, or when the same person 
becomes the heir both of the debtor and creditor, or suc
ceeds to both of them under any universal title, (a)

(a) Dig. lib. 46, tit. 1,1. 21, § 3; 1. 38, § 1; 1.50; tit. 3.1. 34, § 8 ; 1. 75. 
Voet, lib. 46, tit. 3, n. 19. Pothier, Tr. des Oblig. n. 642. Toullier, liv. 3, 
tit. 3, ch. 6, n. 421, et seq. Erskine, b. 3, tit. 4, § 23, 24. Codrington> 
Mar. 31st, 1824, 2 Shaw’s App. Cas. 118. Hog, Dec. 11, 1832, 11 S. and 
D. 198.
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This confusion does not take place unless the heir has 
adiated the succession, and even after his adiation, it is 
prevented, if the heir enter on the succession under the 
benefit of inventory, (a)

If the person who was only creditor for part becomes 
sole heir of the debtor, the confusion and extinction will 
only take place as to the part for which he is creditor, 
and vice versd, if a creditor of the whole becomes heir of 
the debtor for part, the confusion only takes place with 
respect to that part. (b)

So, if the creditor is only one of several heirs to the 
debtor of the whole, the confusion and extinction will 
only take place as to the part for which he is heir, and 
for which he is liable to all the other debts of the suc
cession ; the demand still exists against the others; as, 
if one of several joint debtors should become the heir to 
the creditor, or if the creditor should succeed as heir to 
one of his several joint debtors, or if one of several joint 
obligees should succeed to their debtor, or the debtor 
should succeed to one of the several joint obligees, in ei
ther of these cases the obligation itself is not extinguished, 
but this confusion affects that person only with respect 
to whom it has taken place, but the other debtors still 
remain liable, (c)

So, if a person had become surety for two joint debtors 
by succeeding to or being succeeded by one of them, he 
is discharged only as to him in respect of whom he has 
succeeded; he still remains liable for the other debtor. 
The same may be said, if this confusion had occurred be
tween the surety and one of several joint obligees or cre
ditors; he would still be liable to the action. (d)

(a) Dig. lib. 46, tit. 3,1. 95, § 2; lib. 36, tit. 1,1. 59; 1.80; lib. 35, tit. 2, 
1, 1, § 18. Cod. lib. 6, tit. 30, 1. 22, § 9. Voet, lib. 28, tit. 8, n. 24. Gro- 
tius, Manud. ad Jur. Holl. lib. 3, c. 40, n. 6. Pothier, Tr. des Oblig. n. 642. 
Code Civil, art. 802. Toullier, liv. 3, tit. 3, c. 5, n. 424,436. Erskine, b. 3, 
tit. 8, § 70. ($) Ib.

.(<?) Ib. Voet, lib. 46, tit. 3, n. 22.
(d) Voet, ib. n. 23.
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There is no confusion when one of the co-debtors or 
co-obligees succeeds as heir to the other.(a)

The extinction of the principal debt by confusion 
when the creditor becomes heir of the principal debtor, 
or vice versd, operates as an extinction of the obligation 
of the sureties. (b)

The law of Scotland, when the principal debtor suc
ceeds as heir to the cautioner, or the cautioner to him, 
does not adopt the rule of the civil law by treating as 
extinguished the accessory obligation. But on the con
trary, it allows both the principal obligation and acces
sory to subsist, so that the creditor may use diligence 
against the estate of the deceased cautioner, who is still 
accounted the proper debtor in regard of the creditor, 
and upon such diligence he will be preferred before the 
creditors of the heir, (c)

But the extinction of the accessory obligation of the 
surety by confusion, does not operate as an extinction of 
the principal obligation : “ Si creditor fidejussori haeres 
fuerit vel fidejussor creditori : puto convenire, confusione 
obligationis non liberari reum. ” («0

The principal obligation may subsist without the ac
cessory, although the accessory cannot subsist without 
the principal, (e)

The obligation, although dissolved, may again be re
vived either by express agreement, or by the cause which 
produced the confusion having ceased, as, when a minor 
is relieved against his adiation, or the inheritance reco
vered from the supposed heir. (f)

II. According to the law of England, the marriage of 
debtor and creditor operates as an extinction of their re-

(а) Voet, lib. 46, tit. 3, n. 22, 23, 24, 25.
(б) Dig. lib. 46, tit. 1,1. 38, § 1; tit. 3,1. 34, § 8; lib. 50, tit. 17, 1. 129, 

§ 15 lib. 33, tit. 8,1. 2* Pothier, Tr. des Oblig. n. 644. Voet, ib. n. 20,21.
(c) Ersk. b. 3, tit. 4, § 26.
(d) Dig. lib. 46, tit. 1,1. 71. (<?) Ib.
(/) Cod. lib. 2, tit. 3,1. 7. Dig. lib. 18, tit. 4,1. 2, § 18, 19. Voet, ib. 

n. 27. Toullier, liv. 3, tit. 3, c. 6, n. 438.
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spective fights and obligations, and they do not revive 
upon the death of either of the parties, except with re
spect to those contracts and obligations which contem
plate a provision for the wife after the husband’s death, 
when a court of equity preserves the rights of the wife, 
although there may be a failure of any legal remedy to 
enforce them.

At law, if several persons are bound jointly and se
verally, and the obligee makes one of them his executor, 
the debt is thereby released, and the executor cannot 
sue the other obligor, (a)

Again, if the obligee makes the obligor and another 
executors, although the obligor never administers, yet 
the action is gone for ever, and although the obligor dies, 
and makes an executor, the other co-executor of the first 
testator who survives, cannot have any action against the 
executor of the obligor, (a)

By the nomination of the debtor to the office of exe
cutor, the legal remedy for the debt is not merely extin
guished, but the debt itself is absolutely discharged at 
law. Thus, where the payee of a .promissory note ap
pointed the maker his executor, the Courtof King’s Bench 
held that the debt was gone, and that consequently no 
action could be maintained on the note even by a person 
to whom the executor had indorsed it. (b)

The appointment of the debtor as executor being the 
voluntary act of the creditor, the action is for ever gone ; 
but the effect is different where the remedy is suspended 
by the act of law. (c) Thus, if administration of the 
effects of a creditor, be committed to the debtor, this 
being by act of law, is only a temporary privation of the 
remedy. (d)

(a) Wankford v. Wankford, 1 Salk. 299-
(b) Freakley v. Fox, 9 B. and C. 130.
(c) Wankford v. Wankford, 1 Salk. 303, by Powell* J.
(d) Went. Off. Ex. c. 2, p. 76, 14th edit. Nedham’s case, 8 Co. 268. 

Wankford v. Wankford, 1 Salk, 306, by Holt, C. J.
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If the executrix of the obligee marry the obligor, such 
marriage is no release of the debt, for the testator has 
done no act to discharge it;(«) consequently, the remedy 
is merely suspended by the legal effect of the coverture, 
and on her death the administrator de bonis non will be 
equally entitled to that debt as to any others outstand
ing. (b) But if the obligee makes the wife of the obligor 
his executrix, this will operate as a release, (c)

But although the action is at law extinguished, yet in 
equity it is considered that the debt due from the debtor 
executor has been paid to him by himself, and upon this 
supposition it is an established rule in equity, that the 
executor is accountable for the amount of his debt as as
sets ; (d) and the debt is general assets not only for the 
payment of the testator’s debts, but also of his lega
cies. (e)

A trust is accordingly raised in equity not only for a 
residuary legatee, (f) but even for the next of kin. (g)

If a debtor makes his creditor, or the executor of his 
creditor, his executor, this alone is no extinguishment of 
the debt, although there be the same hand to receive and 
pay. Yet if the executor has assets of the debtor, it is 
an extinguishment, because then it is within the rule 
that the person who is to receive the money is the 
person who ought to pay it; but if he has no assets,

(«) Nedham’s case, 8 Co. 268. Co. Litt. 264, b. Wankford v. Wank
ford, 1 Salk. 306, by Holt, C. J.

(b) Crosman’s case, 1 Leon. 320. S. C. Moore, 236. Wankford v. 
Wankford, ib. Toller, 349.

(c) Fryer v. Gildridge, Hob. 10. S. C. 1 Roll. Abr. 935, B. pi. 6, 940, 
M. pi. 4.

(d) Ld. Tenterden, in Freakley v. Fox, 9 B. and C. 134.
(e) Find v. Rumcey, Yelv. 160. Phillips v. Phillips, Freeman’s Ch. Rep. 

11. S. C. 1 Cha. Ca. 292. Anon. Freeman, ib. 52. Errington v. Evans, 
2 Dick. 456. Carey v. Goodinge,3Bro. C. C. 111. Berry v. Usher, 11 Ves. 
90. Simmons v. Gutteridge, 13 ib. 264. Bac. Abr. Exors. A. 10.

(/) Brown v. Selwyn, Cas. temp. Talb. 240. S. C. 3 Bro. P. C. 607. 
Toml. edit.

(p) Carey v. Goodinge, 3 Bro. C. C, 110.
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then he is not the person who ought to pay, though 
he is the person who is to receive it. The debt is 
only extinct upon the supposition that the executor has 
assets which he may release to pay himself, (a)

Therefore, if the obligor makes the obligee his exe
cutor, and he has no assets, he may sue the heir if the 
heir be bound. (b)

The law is the same if one of several joint debtors 
makes their common creditor his executor. Therefore, 
if such creditor has assets, the debt is extinct, and he 
cannot sue the other debtor, for the having assets amounts 
to payment, (c)

Again, the same doctrine prevails where the debtor 
appoints his creditor to be one of several executors, if 
the creditor administers, (d) But if the creditor neither 
proves the will nor acts as executor, he may bring an ac
tion against the other executor, (e) Nor is it necessary to 
enable him so to do, that he should renounce before the 
ordinary.(y') So, if the debtor make the creditor and 
another, his executors, and the creditor does not admi
nister, but dies, his executor may have an action against 
the surviving executor, (g)

In all the states of America, except Louisiana, the 
doctrine of the law of England on this subject prevails.

(a) Woodward v. Lord Darcy, Plowd. 185. Fryer v. Gildridge, Dob. 10. 
Cock V. Cross, 2 Lev. 73. S. C. 3 Keb. Il6. Freeman, 49, pi. 50. Wank
ford v. Wankford, 1 Salk. 306, by Holt, C. J.

(b) 1 Roll. Abr. 940, M. pi. 5. Pidgeon v. Pitts, 2 Show. 401. Wank
ford v. Wankford, by Powell, J. Co. Litt. 264, b. note by Butler.

(c) Wankford v. Wankford, 1 Salk. 305, by Holt, C. J.
(d) Woodward v. Darcy, Plowd. 184. Dorchester v. Webb, Cro. Car. 372.
(e) Dorchester v. Webb, W. Jones, 346.
(/) Rawlinson v. Shaw, 3 T. R* 557.
(g) Woodward v. Lord Darcy, Plowd. 184.
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SECTION III.

COMPENSATION.

I. Nature of.—Operates pleno jure as an extinction from the time the cre
dit exists.—If there are two debts, it takes place as to that which it 
is most for the benefit of the debtor should be discharged.—Compen
sation considered as payment.—Debts to which compensation may 
be opposed.—Debts which may be opposed in compensation.—In 
what respects the law of Scotland differs from the civil law.

II. Compensation or set off not known to the common law of England.— 
Statute of set off.—The difference between set off and compensa
tion in its effect on the debt.

III. In Jamaica, and the other colonies, except those which retain the laws 
of Holland, Spain, or France, and in the several states of America, 
except Louisiana, the set off of mutual debts similar to that introdu
ced by the English statutes is admitted.

I. Another mode by which obligations are extin
guished is that which, in the language of the civil law, 
and of the jurisprudence of Holland, Spain, France, and 
Scotland, is called compensation. It is “ debiti et crediti 
inter se contributio.” (a) The debts of which two per
sons are the debtors, are extinguished by the credits of 
which they are respectively creditors. (b)

This extinction, except in Scotland, is effected pleno 
jure, that is, by operation of law, without being pronoun
ced by the judge or opposed by the parties : “ Compen- 
sationes ex omnibus actionibus ipso jure fieri sancimus.’;(e)

(a) Heinec. Antiq. lib. 3, tit. 13, n. 2. Pensare rem aliquam cum aliqua. 
(ib) Dig. lib. 16, tit. 2,1. 1. Pothier, Tr. des Oblig. n. 623. L. 20, tit. 14, 

part. 5. L. 1, tit. 28, lib. 11, Nov. Recop. Voet, lib. 16, tit. 2, n. 1, 2. 
Coutume of Paris, art. 105. Code Civil, art. 1290, et seq. Erskine, b. 3, 
tit. 4, § 12. Act, 1592, c. 141.

(c) Ib. Cod. lib. 4, tit. 31,1. 14. Dig. ib. 1. 21.
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“ Vicem solutionis obtineat, adeoque pro rata debitum 
utrumque ipso jure minuatur.” (a)

As soon as the person who was the creditor of another 
becomes his debtor in a sum of money, or other demand, 
which may be the subject of compensation with that of 
which he was creditor, and vice versd, as soon as a per
son who was debtor of another becomes his creditor in 
a sum which may be the subject of compensation with 
that of which he is debtor compensation takes place, and 
the respective debts are immediately extinguished by 
operation of law to the extent of their concurrence. 
Thus if A. be indebted to B. in a sum which carried in
terest, and B. afterwards becomes indebted to A. in a 
sum which did not from its nature carry interest, A.’s 
debt would be held discharged to the extent of the mu
tual credit, from the time of such credit taking place, 
and interest only would be due on the balance from that 
time: “ Cum alter alteri pecuniam sine usuris, alter 
usurariam debet, constitutum est a Divo Severo, con- 
currentis apud utrumque quantitatis usuras non esse 
praestandas.” (b)

The credit which will thus stop interest on the debt, 
must be determinate. Thus, if A. were the creditor of 
B. in £100 which carried interest, and B. became the 
heir of C., who left A. a sum of £100, or a pair of horses, 
at A.’s choice, the interest on the £100 due to A. would 
not cease from the day of C.’s death, on which B. became 
debtor for the legacy, but only from the day when A. 
declared his choice of the £100, because from that day 
only the compensation takes place : “Si debeas decern 
millia, aut hominem, utrum adversarius volet, ita com-

(n) Cod. lib. 4, tit. 31,1. 4, 12. Dig. lib. 20, tit. 4, 1. 4; lib. 40, tit. 12, 
1.19. Voet, lib. 1.6, tit. 2, n. 2. Poth. Tr. des Oblig. n. 635. Toullier, 
liv. 3, tit. 3, ch. 5, n. 5.

(b) Dig. lib. 16, tit. 2, 1. 11. Cod. lib. 4, tit. 31, 1. 4.
fff2
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pensatio hujus debiti admittitur, si adversarius palam 
dixisset, utrum voluisset.” (a)

So effectually is the debt extinguished, that if A. being- 
indebted to B. to whom he had granted an hypothec, af
terwards becomes the creditor of B., A. may reclaim the 
property hypothecated on offering the balance, if any, to 
B. “ Invicem debiti compensatione habita, si quid am- 
plius debeas, solvens, vel accipere creditore nolente offer- 
ens, et consignatum deponens, de pignoribus agere 
potes.” (6)

As compensation is in lieu of payment, if A. is in
debted to B. on two different accounts, the compensation 
takes place as to that debt which it is most for the interest 
of A. should be discharged, provided both the debts 
owing by A. were contracted before he became the cre
ditor of B. If A. had owed B. £100, and became B.’s 
creditor for £100, and afterwards contracted another 
debt to B., the compensation will not be deemed to have 
extinguished the latter debt, however much it may be 
A.’s interest to have it first discharged, (c)

So completely does compensation operate as payment, 
that if a creditor demands from his debtor the whole sum 
for which he was creditor, without deducting the amount 
for which he is debtor, he incurred the penalty of an ex
cessive claim: “Si totum petat, plus petendo causa 
cadit.” And if A. being indebted to B. in a certain 
amount, but being also a creditor of B. to the same 
amount, pays him the whole amount of his demand, he 
may recover the sum which he has thus paid by the

(a) Dig. lib. 16, tit. 2,1. 22; lib. 20, tit. 4,1. 4. Cod. lib. 4, tit. 31, 1. 4. 
Poth. Tr. des Oblig. n. 629, 636. Voet, lib. 16, tit. 2, n. 2, 17. Fab. Cod. 
lib. 4, tit. 23, def. 4; lib. 8, tit. 24, def. 2. Hugo Grotius, Manud. ad Ju- 
risp. Holl. lib. 3, c. 40, n, 10, 11. Zoes. ad Pand. lib. 16, tit. 2, n. 32, et 
seq. Carpz. Def. For. part 1, const. 8, def. 6, in fine, def. 15. Respons. 
Jurisc. Holl. part 3, vol. 1, consil. 47. Neostad, Sup. Cur. decis. 3, 95. 
Van Leeuwen, Cens. For. part 1, lib. 4, c. 36, n. 2, 6, 7.

(5) Cod. lib. 4, tit. 31 1. 12. (c) Pothier, ib. n. 638.
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condictio indebiti: “ Si quis igitur compensare potens, 
solverit, condicere poterit, quasi indebito soluto.” (a)

The debts to which compensation may be opposed 
are of a certain sum of money, or a certain quantity of 
corn, oil, wine, or other fungible or consumable thing. 
Compensation may be opposed to an indeterminate thing 
of a specific kind, although not of a consumable nature. 
Thus, if A. undertake upon a contract of sale to deliver 
a horse to B., without mentioning any particular horse, 
and B. becomes the sole heir of a person who had be
queathed a horse to A. indeterminately, the horse due 
to A. under the will may be opposed by him as com
pensation to the horse which he was bound to deliver 
under the contract. But where on the contrary a thing, 
although in its nature consumable, is due as a specific 
and determinate object, the debt does not admit of com
pensation. (b)

It may be opposed to a debt due by judgment, or to 
costs awarded : “ Ex causa quidem judicati si debitum 
solum repeti non potest, ea propter nec compensatio 
ejus admitti potest. Eum vero, qui judicati convenitur, 
compensationem pecuni* sibi debit* implorare posse, 
nemini dubium est.” (c)

In cases of spoliation and deposit there can be no com
pensation opposed to the demand for restitution of the 
thing of which the owner has been plundered, (d) or 
which had been deposited, unless in the case of deposit, 
the demand of the depositary is for the expenses in-

(a) Dig. lib. 16, tit. 2,1. 10, § 1.
(b) Voet, lib. 16, tit. 2, n. 17, 18. Zoes. adh. tit. n. 11, 14. Vinn. Sel. 

Quaest. lib. 1, c. 50. Wissenb. adh. tit. n. 1.
(c) Cod. lib. 4, tit. 31, 1. 2, Dig. lib. 16, tit. 2, 1. 10, § 2. Charond. 

Resp. lib 11, resp. 83, in fine. Faber, Cod. lib. 4, tit. 23, def. 9, n. 12. 
Ib. lib. 7, tit. 18, def. 29. Christin. ad Leg. Mechlin, tit. 1, art. 24, in notis 
ad n. 13. Carpz. Def. For. part 1, const. 31, def. 19. Voet, ib. n. 14.

0d) Cod. lib. 4, tit. 34, §. 3. Zang. de Except, part 3, c. 8, n. 119.
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curred by him in the preservation of it, and which he 
is entitled to set up as a subject of compensation, (a)

The future maintenance given by contract or bequest 
does not admit of being released by compensation. (b)

“ Compensatio debiti ex pari specie, licet ex causa 
dispari admittitur.” Thus to a sum of money which A. 
owes B., A. may oppose a sum owing to him by B. 
These debts are ex pari specie, (c)

A debt of an indeterminate thing of a certain kind 
cannot be opposed to a debt of a certain specific thing 
of the same kind, but a debt of a specific thing can be 
opposed to a general debt of the same kind. (d) Thus, 
if A. is creditor of B. for six pipes of wine generally, 
and B. is the creditor of A. for six pipes of wine of 
a particular vintage, A.’s demand against B. is com
pensated by that of B. against A. But if B. made his 
demand against A., the latter could not compensate it 
by the demand which he, A., has against B., because B. 
is not obliged to receive from his debtor any thing in 
lieu of that which the debtor owes him: “ Aliud pro alio 
invito creditori solvi non potest.” (e) “ Creditor com-
pensare non cogitur, quod alii quam debitori suo debet: 
quamvis creditor ejus pro eo, qui convenitur ob debitum 
proprium, velit compensare.”(f)

The debt must be fully due. If therefore the time for 
payment according to the contract of the parties has not 
arrived, the debt is not demandable: (g) “ Quod in diem

(a) Voet, lib. 16, tit. 2, n. 15, and lib.' 13, tit. 6, n. 10. Dig. lib. 16, tit. 3, 
1. 24, 25. Vinn. Sel. Qusest. lib. 1, c. 51. Poth. Tr. des Oblig. n. 625. 
Ersk. b. 3, tit. 4, § 12.

(b) Dig. lib. 5, tit. 2, 1. 27, § 3; lib. 42, tit. 1, 1. 2; lib. 49, tit. 5, 1. 7. 
Fab. Cod. lib. 4, tit. 23, def. 7. Zang. de Except, part 3, c. 8, n. 28,29. 
Carpz. def. For. part 1, const. 8, def. 9. Voet, lib. 16, tit, 2, n. 16.

(c) Pothier, Tr. des Oblig. n. 626. Voet, ib. n. 18.
0d) Dig. lib. 16, tit. 2, 1. 10, 11, 12. Cod. lib. 4. tit. 31, 1. 4, 8. Zoes. 

ad Pand. lib. 16, tit. 2, n. 14. Wissenbach, ad h. tit. n. 1. Voet, ib. n. 18.
(e) Dig. lib. 12, tit. 1,1. 2, § 1.
(f) Dig. lib. 16, tit. 2, 1. 18, § 1. (g) Voet, ib. n. 17-
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debetur, non compensabitur, antequam dies venit, 
quanquam dari oporteat. ” 0)

This rule is not extended to the time or indulgence 
which is granted to the debtor by the terms of the judg
ment obtained against him : (b) “ Aliud est diem obli
gation^ non venisse, aliud humanitatis gratia tempus 
indulgeri solutionis.” (c)

The debt must be liquidated, that is, its amount must 
be certain, and it must not be such a disputed account as 
can not at the trial be promptly and clearly ascertained. (d) 

The debt must be determinate. Thus, if A. be in
debted to B. in £100, and B. is the heir of C., who has 
charged him to give A. £100, or a pair of horses, the 
bequest cannot be opposed by A. until B. has made his 
election to give A. the £100. (e)

The debt must be due to the very person who opposes 
it as a compensation. A. cannot oppose in compensa
tion a debt owing to him as tutor or curator of C. against 
a debt owing by him in his individual character : “ Ejus, 
quod non ei debetur, qui convenitur, sed alii compen
sate fieri non potest.” (y)

So the debt opposed in compensation must be due 
from the same person to whom it is opposed. A. is the 
debtor of B. individually, but the creditor of B. in his 
character of tutor, or B. in his character of tutor, is the 
creditor of A., but the debtor of A. individually. The 
debt due by or to the tutor in that character cannot be 
compensated by the debt due by or to him individually: 
“ Id, quod pupillorum nomine debetur, si tutor petat, 
non posse compensationem objici ejus pecuniae, quam 
ipse tutor suo nomine adversario debet.” (g)

(«) Dig. lib. 16, tit. 2,1. 7.
(6) Voet, lib. 16, tit. 2, n. 17. Pothier, Tr. des Oblig. n. 627.
(c) Dig. ib. 1. 16, § 1.
(d) Cod. lib. 4, tit. 31,1. 14, § 1. Voet, lib. 16, tit. 2, n. 17. Zoes. ad h. 

tit. 11. Van Leeuwen, Cens. For. part 1, lib. 4, c. 36, n. 3. Code Civil, 
art. 1291.

(e) Dig. lib. 16, tit. 2,1. 22. (/) Cod. lib. 4, tit. 31,1. 9.
(S') Dig. ib. 1. 23. Voet, ib. n. 8. Pothier, ib. n. 630, 632. Toullier, ib 

n. 375.



808 CONFLICT OF LAWS.

As a person to whom the rights of a creditor are 
ceded is in effect a creditor when he has given notice 
to the debtor of the transfer of the debt, he may oppose 
the compensation of such a debt against a demand on 
him by the debtor. “ In rem suam procurator datus, 
si vice mutua conveniatur, sequitate compensationis 
utetur.” (a)

A surety may oppose in compensation not only a debt 
owing by the creditor to himself, but also what is due 
to the principal debtor : “ Si quid a fidejussore petetur, 
aequissimum est, eligere fidejussorem, quod ipsi, an quod 
reo debetur, compensare malit; set et, si utrumque 
velit compensare, audiendus est.” (b)

But the principal cannot oppose to his own creditor 
the compensation of a debt to his sureties.

If the debtor acquires a demand against his creditor 
before he has notice of the assignment of the debt, he is 
entitled to oppose in compensation such demand, as well 
as any debt owing to him by the assignee. But if the 
credit is acquired after notice of the assignment, it can
not be opposed in compensation, because by such notice 
the assignor ceased to be the creditor of his original 
debtor, (c)

The right to oppose in compensation a credit acquired 
previously to the assignment is barred, if the debtor 
with full knowledge of his right purely and simply 
assents to such assignment. (d)

It is no objection to the compensation that the debt 
opposed in compensation is payable in a place different 
from that where the debt against which it is opposed is 
payable, but if there was any expense incurred in re
mitting it from the one place to the other, such expense 
must be allowed by the party opposing it. (e)

(a) Dig. lib. 16, tit. 2,1. 18, Voet, lib. 16, tit. 2, n. 8. Pothier, Tr. des 
Oblig. n. 630.

(b) Dig. lib. 16, tit. 2, 1. 5. Pothier, ib. n. 631.
(c) Pothier, ib, n. 632. (<d) Ib. .
(e) Dig. lib. 16, tit. 2, 1. 15, '
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The principal of an annuity which A. owes to B. can
not be opposed by B. in compensation of a debt which 
he owes, but he may oppose the arrears which have 
accrued. The principal of an annuity is not properly 
due, it is only in facultate luitionis.

Compensation was not admitted by the common law 
of Scotland. It was only allowed by the act 1592, 
c. 141.

The debts must be of the same nature. An obliga
tion to deliver grain or goods, cannot be set off against 
a pecuniary obligation; (a) but a claim of damage in 
the carriage of goods may be set off against freight. (b)

The debts must both be due. There can be no com
pensation between a present debt, and one that is future 
and contingent, (c)

They must both be liquid ; it being however sufficient 
that the debt shall be instantly verified by writ or 
oath. (d)

The parties must be debtor and creditor, each in his 
own right, and at the same time; (e) and a factor will

(a) Ersk. b. 3, tit. 4, § 15. Elliott, July 1st, 1631, Diet. 2649. Tulli- 
allan, June 17th, 1664, Diet. 2559.

(b) Taylor, Dec. 2nd, 1830, 9 S. and D. 113. (c) Ersk. ib.
(d) Ersk. ib. §16. Sligo, Feb. 28th, 1777,5 Brown’s Sup. 420. Seton* 

Nov. 20th, 1683, Diet. 2566. Brown, Jan. 14th, 1686, Diet.2566. M'Dowal, 
July 31st, 1707, Diet. 2568. Ross, Feb. 13th, 1711, Diet. 2568. Edwards, 
May 24th, 1821, l S. and D. 27. Grierson, Dec. 6th, 1 S. 91. Mitchell, 
June 4th, 1822, ib. 451. M‘Neil, July 2nd, 1824, 3 S. and D. 204. Ewh^ 
Dec. 13th, 1825, 4 ib. 310. Dickson, Nov. 25th, 1826, 5 ib. 43. Fisher, 
June 5th, 1829, 7 ib. 704. Downe, June 24th, 1829, 3 W. and S. 472. 
Thompson, Dec. 18th, 1829, 8 S. and D. 267. M'Kenzie, Feb. 4th, 1830, 
ib. 436. Hagart, June 3rd, 1830, ib. 852. Cork, July 7th, 1830, ib. 1025.

(e) Ersk. ib. § 13. Ferguson, Dec. 28th, 1711, Diet. 2659. Mackie, 
Nov. 29th, 1774, Diet. 2575. Auld, July 5th, 1810, F. C. Pearson, March 
10th, 1814, F. C. Wilson, May 17th, 1822, 1 S. and D. 417. Lumsden, 
Dec. 16th, 1823, 2 S. and D. 585. Campbell, Nov. 13th, 1823, 2 S. and D. 
484. M'Leay, July 9th, 1825, 4 S. and D. 161. Hay, Dec. 22nd, 1825, 
ib. 344. Menzies, June 22nd, 1826, 4 S. and D. 747- Anderson and Co. 
Feb. 26th, 1829, 7 S. and D. 462. Fleming, Jan. 29th, 1832, JO S. and D; 
739.
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be held as principal to this effect, where he has sold 
goods consigned to him, without notice to the buyer of 
his being only a factor, (a)

If one has an interest in extinguishing the debt 
claimed, he may plead compensation. (b)

There is no compensation in deposits, (c) nor if there 
hag been a specific appropriation, as in the case of a bill 
given to a banker for discount, or sent for payment. (d) 
A debt prescribed cannot compensate a debt not pre
scribed, unless upon a reference to oath in the short 
prescriptions, (e) A debt acquired after bankruptcy, 
cannot compensate a debt previously due. (f)

Compensation must be pleaded, (g) for it has no effect 
ipso jure, and it does not therefore stop prescription. (h) 
It must be pleaded before decree; not being com
petent by suspension after judgment pronounced, (i) 
Even where the decree is in absence, the general rule

(a) Belches, Jan. 31st, 1770. Compens. App. n. 1. Baxter, Dec. 11th, 
1800, ib. n. 4. Hitchiner, Dec. 8th, 1803, Diet. 14,206. Johnston, Nov. 
14th, 1818, F. C.

(b) M'Bride, Jan. 7th, 1680, Diet. 2570. Town of Aberdeen, July 1st, 
1709, Diet. 2570. Rae, June 30th, 1738, Diet. 2571. Middleton, Feb. 26th, 
1743, Diet. 2573.

(c) Stair, b. 1, tit. 13, § 8. Ersk. b. 3, tit. 4, § 17, 18. Campbell, Dec. 
11th, 1781, Diet. 2665.

(d) Douglas, Dec. 8th, 1699, Diet. 2624. Stewart, Feb. 16th, 1770,
Diet. Comp. App. 2. 1 Hailes, 342.

(<?) Carmichael, July, 1719, Diet. 2677. Baillie, Aug. 10th, 1753, Diet. 
2680. Clarke, Aug. 6th, 1773, Diet. 2665.

if) Crawford, Feb. 8th, 1662, Diet. 2513. Mouswell, Feb. 14th, 1662, 
Diet. 2614, Cauven, June 3 8th, 1783, Diet. 2581. Mill, Noy. 22nd, 1825, 
4 S. and D. 219.

(g) Grahame, Nov. 3rd, 1693, 4 Brown’s Sup. 86.
ih) Stair, b. 1, tit. 18, § 6, corrected by Ersk. b. 3, tit. 4, § 12. Maxwell, 

Nov. 15th, 1738, Diet. 2550. Baillie, Aug. 10th, 1753, Diet. 2680. Cle- 
land, Feb. 5th, 1669, Diet. 2682.

(i) Martin, Dec. 12th, 1632, 1 Brown’s Sup. 78. Nicoll, July 12th, 1664, 
2 Brown’s Sup. 340. Logan, Feb. 5th, 1678, Diet. 2641. Brown, Feb. 6th, 
1694, 4 Brown’s Sup. 142. Gordon, July 9th, 1697, Diet. 2642. Andersoii, 
July 20th, 1739. Diet. 2646.
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holds; (a) but it has been sometimes relaxed. (b) It is 
competent to be stated by suspension against a decree of 
registration (c) in cases of insolvency, or where the 
party is vergens ad inopiam. (d) But when pleaded, it 
operates retrospectively to the period of concourse, and 
so stops interest, (e)

II. The common law of England did not allow a 
defendant to oppose as a defence to the demand of the 
plaintiff any debt which he owed the latter, whether it 
exceeded, or was equal to, or less than the plaintiff’s 
demand.

But if the nature of the employment, transaction, or 
dealings necessarily constituted an account consisting of 
receipts and payments, debts and credits, the balance 
only was considered the debt, and could only be re
covered. (f) This obvious defect in the law was first, 
remedied in the case of bankrupts, and afterwards in 
cases where there was no bankruptcy, (g)

In any actions where there are mutual debts, the 
defendant may set off the debt due to himself against 
that for which he is sued. The set off introduced by 
these statutes very much resembles the compensation 
which has been just considered; but there is this mate
rial difference, that the debts are not in themselves and 
of right balanced and extinguished, that the right of 
set off is merely a defence to an action for the debt, 
and that the defendant is not obliged in any instance to 
avail himself of his right, but may at his option pay, or

(а) Paterson, Dec. 9th, 1742, Diet. 2646. Cunninghame, Jan. 17th, 1809, 
F. C.

(б) Corbet, March 21st, 1707, Diet. 2644. Baillie, June 29th, 1733. 
Elch. Comp. 1. A. v. B. Feb. 25th, 1747, Diet. 2648. S. C. Monb. 5 
Brown’s Sup. 747.

(c) Hill, Nov. 23rd, 1822, 2 S. and D. 35.
(,d) Barclay, Jan. 1683, Diet. 2641. M'Laren, Feb. 18th, 1736, Diet. 

2646.
(e) Cleland, ut supra. Campbell, July 23rd, 1757, Diet. Tick. App. 1. 
(/) Green v. Farmer, 4 Burr. 2214.
(g) 4 Ann, c. 17, § 11. 5 Geo. 2, c. 30, § 28. 2 and 8 Geo. 2.
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on other grounds contest the one debt, and bring a 
separate action for the other, (a) If the creditor to 
whom the larger debt is due brings an action, in which 
the other does not set off his mutual demand, but brings 
a counter action, the debt due to the first may be set off 
in the action by the last, and is not extinguished by his 
first obtaining a verdict for his whole debt, and he may 
take advantage of it in the action agaiusthim, remitting 
so much of what he has recovered as will reduce it to 
the balance. (b)

According to the doctrine of the civil law, it has been 
seen that a creditor is obliged to restore the pledge, 
upon contracting a debt to an equal amount, or upon 
contracting a debt to a smaller amount, and an offer of 
the balance. But the right of set off produces no such 
effect. It is merely a matter of defence, and is not in 
any case the foundation of a claim.

In the law of England, as in the civil law, the right 
of compensation or set off is confined to debts; one 
injury cannot be balanced against another, nor an in
jury against a debt, (c) Neither can unliquidated dam
ages for not performing an agreement be set off, either 
against another demand of a similar nature or a debt, (d)

In the case of a bond for the payment of money, the 
money secured, and not the penalty of the bond, is for 
the purposes of set off considered as the debt, (e) By 
setting off any money due under such a bond (as the 
arrears of an annuity) the bond is not extinguished. 
But certain stipulated damages which are precisely due 
according to the terms of the contract, or a penalty to 
which the defendant has become absolutely entitled, 
may be set off, these being certain liquidated debts, (f)

(a) Pitts v. Carpenter, 1 Wilson, 16.
(b) Baskerville v. Brown, et e contra, 2 Burr. 1229.
(c) Freeman v. Hyatt, 1 Bl. Rep. 394.
(d) Howlett v. Strickland, Cowp. 56. Weigall v. Waters, 6T. R. 488.

Bull. N. P. 180, 181. (<?) 8 Geo. 2, c. 24.
(/) Fletcher v. Dyche, 2 T. R. 32.
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The mutual debts must be due in the same right, and 
therefore a person cannot set off a demand in his own 
right against one for which he is sued as executor, or 
the reverse, (a)

If a debt is due to or from several persons jointly, 
there can be no set off on account of the debt of either? 
of them singly ; and a debt to or from a man in his 
own right cannot be set off against a debt in right of 
his wife.

An assignee cannot retain a dividend due to one of 
the creditors by setting off a debt from the creditor to 
himself. (b)

But where two persons are indebted jointly and seve
rally, that engagement, as being several, may be set off 
against the debt claimed by either of them individu
ally. (c) So a debt from or to a surviving partner 
may be set off against that for which he sues, or is sued, 
on his own account. (d)

The set off can only be maintained for such debts as 
were due at the commencement of the action, (e)

The defendant is not precluded from setting off an 
adverse claim subsequently accruing, although by the 
express agreement the goods were to be sold on ready 
money terms. (/) The purchaser is entitled to set off a 
debt due to him from the factor from whom he has 
bought the goods, where the factor has acted in his 
own name, and represented himself as principal, (g)

(а) 22 Geo. 2, c. 22, § 13.
(б) Brown v. Bullen, Doug. 407.
(c) Fletcher v. Dyche, 2 T. R. 32.
(d) Slipper v. Stidstone, 5 T. R. 493. French v. Andrade, 6 T. R. 582.
(e) Evans v. Prosser, 3 T. R. 186.
(/) Cornforth v. Rivett, 2 M.and S. 510. Eland v. Karr, 1 East, 375. 

M'Gillivray v. Simpson, 9 Dow. and Ry. 35. S. C. 2 Car. and P. 320. 
Taylor v. Okey, 13 Ves. jun. 180. Lechmere v. Hawkins, 2 Esp. 626.

(y) Carr v. Hinchcliffe, 4 Bar. and Cress. 547. S. C. 7 Dow. and Ry. 42. 
George v. Claggett, 7 T. R. 359. Rabone v. Williams, 7 T. R. 360, n. 
Bayley v. Morley, ib. Ross v. Decy, 2 Esp. 469, n.; and 7 T. R, 
360, n. Waring v. Favenck, 1 Camp. 85.
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unless collusion can be proved, (a) If the purchaser 
ascertains at any time before the contract is completed 
that the party with whom he is dealing acts in a re
presentative character only, and not as principal, his 
right of set off will be barred, (b)

III. In Jamaica and the other British colonies men
tioned below, acts similar to the English statutes of 
set off are in force, (c)

In the several states of America, except Louisiana, 
the set off of mutual debts is allowed under acts of their 
legislatures resembling the English statutes of set off.

SECTION IV.

PAYMENTS.

L Payment made by or to persons who are under legal incapacity to ad
minister their affairs.—Effect of payment by the debtor’s agent.—By 
a third person in the debtor’s name.—To the creditor’s agent, or a 
third person indicated by the creditor.—Time, place, and manner of 
making payment.—At whose expense the remittance of money is to 
be made.—Effect of alteration in the value of the money between the 
time of judgment and that of payment.—Effect of payment in respect 
of debtors in solido.—Sureties.

II. Appropriation of payments.
III. Consignation, tender, &c.

I. In the civil law, solutio according to its most com
prehensive sense included every mode by which the ob-

(а) Eastcot v. Milward, 7 T. R. 361, n.
(б) Moore v. Clementson, 2 Camp. 24.
{c) Jamaica Act, 10 Geo. 3, c. 1, § 1. Barbadoes Act, no. 183. Antigua 

Act, no. 475, cl. 41. Nevis Act, no. 163. Grenada Act, no. 62, cl. 44. St. 
Christopher’s Act, no. 110. Dominica Act, no. 37, cl. 17- St. Vincent’s 
Act, March 15th, 1786, cl. 102. Upper Canada, 11 Geo. 4, c. 5. Nova 
Scotia Act, 28 Geo. 3, c. 5. New Brunswick Act, 26 Geo. 3, c. 18. Prince 
Edward’s Island, 1 Wm. 4, c. 13.
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ligation was dissolved or satisfied. In its more restricted 
sense, and as distinguished from those modes of dis
solving the obligation which are stated in the preceding 
sections of this chapter, it imports the delivery or pay
ment of that which is due. (a)

It can only be made by and to those who have the 
administration of their estates. It cannot, therefore, be 
made by or to minors, persons under interdict, or mar
ried women, (b) ,

But when the payment, made by a person who had 
not the administration of his estate, is of money or other 
consumable property, and the same is bond fide con
sumed by the creditor, the payment, by the civil law, 
became valid: “ Pupillum sine tutoris auctoritate nec 
solvere posse palam est: sed si dederit nummos, non 
Sent accipientis, vindicarique poterunt, plane si fuerint 
consumpti, liberabitur.” (c)

It is considered by Toullier, that the payment by a 
minor or other person, not sui juris, of a debt justly due, 
was not an invalid payment, and that, neither under the 
former or present law, could such payment be re
called. (d)

The common law of England does not adopt either the 
doctrine or the distinction of the civil law in this respect.

Payment in money, bank notes, &c., would on account 
of their currency give a valid title, except in certain 
cases in which the illegality of the contract would affect 
the payment. The delivery of articles of any other kind 
would not give a title. The consumption of them would 
not prevent the party from being liable for their value.

(a) Inst. lib. 3, tit. 30.
(b) Fab. Cod. lib. 5, tit. 35, def. 1. Dig. lib. 46, tit. 3,1. 11, 96. Palmer 

v. Trevor, 1 Vern. 261. Voet, lib. 46, tit. 3, n. 1, 5. Poth. Tr. des Oblig. 
n. 495, 504. Stair, b. 1, tit. 18, § 3. Ersk. b. 3, tit. 4, § 1.

(c) Dig. lib. 46, tit. 3, 1. 14, § 8. Voet, ib. n. 1. Poth. ib. n. 499.
(d) Toullier, liv. 3, tit. 3, c. 5, n. 6, et seq. Domat, liv. 4, tit. 1, § 3. 

Code Civil, art. 711, 1138, 938, 1583, 1238.
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Although the creditor to whom the payment is made 
was a minor, &c., yet if the tutor, &c. seek to recover 
payment a second time, his demand will not be sustained, 
if. the debtor can show that the creditor has derived an 
advantage from the money thus paid, and that this ad
vantage subsisted at the time of the demand: “ Si quis 
pupillo solverit sine tutoris auctoritate id quod debuit, 
exque ea solutione locupletior factus sit pupillus, rectis- 
sime dicitur exceptionem petentibus uocere. Nam et si 
mutuam acceperit. pecuniam, vel ex quo alio contractu 
locupletior factus sit, dandam esse exceptionem. Idem- 
que et in caeteris erit dicendum, quibus non recte solvi- 
tur: nam si facti sint locupletiores, exceptio locum 
habebit.” (a)

When the money is employed in purchasing an 
article necessary at the time, although it might after
wards be accidentally destroyed, the creditor would be 
deemed to have retained the advantage at the time of 
the demand. If, however, the thing purchased were not 
necessary, the demand will not be allowed in respect of 
those articles which are not in existence, if they are re
linquished to the debtor. (b)

The payment may be made by the debtor’s procurator 
or attorney, who has either a special power for that pur
pose, or a general power cum liberd, if the debt be due, 
and could be enforced against his principal, (c)

It may be made by any person without any authority 
from, and even in opposition to the orders of the debtor, 
if it is made in the name and in discharge of him ; and 
such a payment, if the property be effectually transferred, 
will extinguish the obligation, and effect the discharge 
of the debtor even against his will: “ Solvere pro igno-

(a) Dig. lib. 44, tit. 4,1. 4, § 4 ; tit. 1, 1. 4,1. 47. Poth. ad Pand. lib. 46, 
tit. 3, art. 3, § 1, n. 20.

(b) Ib. Voet, lib. 4, tit. 4, n. 22. Poth. Tr. des Oblig. n. 504. Code 
Civil, art. 1241. Toullier, liv. 3, tit. 3, n. 14, 15.

(c) Dig. lib. 46, tit. 3,1. 87; lib. 12, tit. 6,1. 6. Voet, ib. n. 1.
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rante et invito cuique licet; cum sit jure civili constitu- 
tum, licere etiam ignorantis, invitique meliorem condi- 
tionem facere.” (a)

A tender made to the creditor by any person whatever, 
in the name of the debtor, will be valid and place the 
creditor in mord, if the obligation does not require that 
it should be performed by the debtor personally, and if 
the payment will produce an advantage to the debtor, 
as, by terminating an action or stopping interest. (b)

But if he could not derive any advantage from it, and 
it would have no other effect than that of changing the 
person of the creditor, the tender need not be re
garded. (c)

The payment may be made to the creditor’s procu
rator, having either a special authority or a general 
authority cum libera, (d) but not to one who is merely 
the procurator ad litem for the creditor, (e)

In England, payment to an attorney employed to bring 
an action, is sufficient; (f) but it has been held that a 
payment to the attorney’s agent in London, is not; (#) 
but where money was paid into court, though irregularly, 
and taken out by the agent, it was held that the plaintiff 
was concluded. (h)

A payment to another having authority from the cre
ditor to receive, is valid only when it is made during

(a) Dig. lib. 46, tit. 3, 1. 53, 23, 40; lib. 3, tit. 5, 1. 43.
(b) Dig. lib. 46, tit. 3, 1. 72, § 2. Inst. lib. 3, tit. 30. Voet, lib. 46, 

tit. 3, n. 7.
(c) Ord. 1673, tit. 5, art. 3. Molin, de Usuris. Q. 45. Poth. Tr. des

Oblig. n. 500. Code Civil, art. 1236. Toullier, liv. 3, tit.*3, n. 12. Ersk. 
b. 3, tit. 4, § 6. M'Gillivray, June 10th, 1826, 4 S. and D. 697. Austin, 
May 24th, 1827, 5 S. and D. 701; but see Rainnie, March 7th, 1822, 1 S. 
and D. 377. (d) Dig. ib. 1. 34, § 3.

(e) Ib. 1. 86; lib. 14, tit. 1,1. 1, § 12 ; lib. 2, tit. 14,1.13. Van Leeuwen, 
Cens. For. part 1, lib. 4, c. 24. Sande, Decis. Fris. lib. 3, tit. 16, def. 2. 
Voet, lib. 46, tit, 3, n. 3.

(/) Powell v. Little, 1 Bl. Rep. 8.
(g) Yates v. Freckleton, Doug. 623.
(h) Griffiths v. Williams, 1 T. R. 710. 
vol. ni. G G G
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the continuance of that authority. If it were given for 
a certain limited time, or during his absence, a payment 
after that time, or after his return, or after the revocation 
of the authority, would be invalid.

When however the authority ceases by revocation, 
the payment will not be invalid,if made before the debtor 
is apprized of the revocation, (a)

It has been questioned in England whether acts by an 
agent, acting under a power of attorney, done by him 
before he knows of the revocation of his warrant, are 
good against the principal; and it seems that the prin
cipal in such case could not avoid the acts of his agent 
done bond fide, if they were to his disadvantage, though 
he might consent to avoid such as were for his benefit, (b) 

The implied authority arising from employment, con
tinues after the agency has ceased, unless the parties 
giving credit to it, either may be supposed to have had 
notice of the change, or from length of time or other 
circumstances ought not to have inferred that it conti
nued. A servant had power to draw bills in his master’s 
name, and was afterwards turned out of his service, and 
it was ruled, “ that if he draw a bill in so little a time 
that the world cannot take notice of his being out of 
service, or if he were a long time out of his service, but 
that kept so secret that the world cannot take notice of 
it, the bill in those cases shall bind the master.” (c)

In this case it is the fault of the creditor in not noti
fying to the debtor the revocation of the authority, and 
is very different from that of paying to a person who 
produces a forged authority ; for in the latter case, the 
fault is not in the creditor, but in the debtor, who has

(a) Dig. lib. 46, tit. 3,1. 12, § 2; 1. 34, § 3; 1. 51. Voet, lib. 46, tit. 3, 
n. 3. Poth. Tr. des Oblig. n. 510. Toullier, liv. 3, tit. 3, n. 18. Erskine, 
b. 3, tit. 4, § 3.

(b) Per Buller, J., Salt v. Field, 5 T. R. 215.
(c) 12 Mod. 346.------------v. Harrison. Moll, 107.



PAYMENTS. 819

not taken sufficient precaution in examining the authen
ticity of what purports to be an authority. Such a pay
ment is null, and does not liberate the debtor, (a)

An authority ceases by the death of the creditor, or by 
a change of condition, as the marriage of a woman, {b) 

But if the payment were bond fide made at the time 
when the death or marriage was unknown to the debtor, 
it would be valid, (c)

In England it is held that the payment of a sailor’s 
wages to a person having a power of attorney to receive 
them is void where the principal was dead at the time of 
the payment. (d) And in another case, where a power 
was given coupled with an interest, namely, a power to a 
creditor to sell a share in a vessel, out of which he was 
to pay his own debt, it was held to be at once revoked 
by the death of the debtor who had given it. “ A 
power coupled with an interest,” said Lord Ellenbo- 
rough, “ cannot be revoked by the person granting it, 
but it is necessarily revoked by his death. How can a 
valid act be done in the name of a dead man ?” (e)

But on a question whether a check given by a dying 
person to a relation, but not presented in his lifetime, 
could be enforced as donatio causa mortis against the 
executor, it was said by Lord Loughborough, that if the 
donee had received the money upon the check imme
diately after the death of the testator, and before the 
banker was apprized of it, he was inclined to think no 
court would have taken it from him. (/')

A power given by a person having a quality to receive 
for the creditor, expires when such quality ceases. The

(ia) Dig. lib. 46, tit. 3,1. 34, § 4* Fab. Cod. lib. 8, tit. 29, def. 26. Voet, 
lib. 46, tit. 3, n. 3. Pothier, Tr. des Oblig. n. 511. Toullier, liv. 3, tit. 3, 
n. 19- (b) Dig. ib. 1. 108; 1.58, § 1.

(c) Pothier, ib. n. 511. Toullier, ib. n. 18.
(d) 5 Esp. Cas. 118.
(e) Watson v. King, 4 Campb. 272. Lepard v. Vernon, 2 Ves. and B. 51, 
(/) Tate v. Hilbert, 2 Ves. jun. 118.

G (i G 2
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debtor therefore cannot safely pay to the tutor or guardian 
after the minority has expired, (a)

A payment to a person authorized by the creditor, 
and on his behalf, or authorized by any person having 
the quality to receive on his account, as the tutor of a 
minor, or the husband of a married woman, is a pay
ment to the creditor himself: “ Quod jussu alterius 
solvitur, pro eo est, quasi ipsi solutum esset.” (b)

A payment to a person who has neither quality nor 
power to receive becomes valid by a subsequent ratifi
cation and approbation of the creditor, (c)

A payment made to a person who had not a quality 
to receive also becomes valid when the payment has 
eventually turned to the profit of the creditor; (d) as if 
it had served to liberate him from a debt, (e)

So it is rendered valid if the person to whom pay
ment has been made becomes heir, or has succeeded to 
any other title of the creditor, (f)

A payment to the marshal, or other officer by whom 
the summons is served, or the copy of the libel delivered, 
is not valid. Even the officer intrusted by the plaintiff 
with the execution of the sentence is not the proper 
person to whom the defendant can securely make the 
payment, because his authority to levy execution does 
not imply an authority to receive payment, but clearly 
if he had by his manner of executing the sentence com
pelled the party to pay him, the debt is discharged, be
cause it was the fault of the plaintiff to have committed

(a) Dig. lib. 50, tit. 17,1. 180. Voet, lib, 46, tit. 3, n. 5. Pothier, Tr. 
des Oblig. n. 512.

(5) Dig. lib. 50, tit. 17, 1.180; lib. 46, tit. 3,1. 96. Cod. lib. 8, tit. 43, 
1.4. Voet, ib. n. 5. Pothier, ib. n. 507. Code Civil, art. 1239. Toullier, 
liv. 3, tit. 3, n. 14. Stair, b. 1, tit. 18, § 3. Ersk. b. 3, tit. 4, § 3.

(c) Dig. lib. 46, tit. 3, 1. 12, § 4; lib. 3, tit. 5, 1. 24. Cod. lib. 8, tit. 43, 
1. 12.

(d) Dig. lib. 46, tit. 3, 1. 28 ; 1. 34, § 9.
to Ib. 1. 66. (/) Ib. 1. 96, § 4.
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the execution to an officer who was guilty of such mis
conduct. (a)

The process of execution which is held by the officer, 
who is employed by the creditor to execute it, is stated 
by Pothier to be equivalent to a power to receive the 
debt; and the discharge which he gives to the debtor 
is as valid as if it had been given by the creditor him
self. (b)

By the law of England, when the sheriff is in pos
session of a writ of fieri facias, under which he is com
pelled to levy on the goods, &c. of the defendant, the 
latter may, instead of allowing the writ to be executed, 
pay him the debt, and costs, and this will be a good 
payment to the plaintiff, (c) But if the execution in 
the hands of the sheriff be a writ of ca. sa. by which he 
is empowered to take the body of the defendant, a pay
ment to the sheriff or his officer of the sum indorsed on 
the writ, is not deemed a payment to the plaintiff, as it 
would have been on a fieri facias. (d)

The validity of a payment to a servant will depend on 
his having an express or implied authority to receive 
it. It is considered he has an implied authority when 
he is in possession of the account to be paid, or has been 
accustomed to receive money for his master, (e)

The debtor cannot, without the consent of his creditor, 
substitute another thing for that which by his contract 
he was bound to deliver, unless when the subject to be

(a) Fab. Cod. lib. 8, tit. 29, def. 24. Voet, lib. 46, tit. 3, n. 3. Pothier, 
Tr. des Oblig. n. 513. Ersk. b. 3, tit. 4, § 3. Halkerton, Jan. 1729, Diet. 
1799. Howes, Dec. 2nd, 1758, Ib. Somerville, Nov. 21st, 1823, 2 S. 
and D. 509.

(b) Pothier, ib. Toullier, liv. 3, tit. 3, n. 20.
(c) Taylor v. Bekon, 2 Lev. 203. Sir T. Jones, 97, S. C. Swinsted v. 

Lydell, 5 Mod. 296. Cro. Eliz. 504.
(d) Morton’s case, 2 Show. 139. Slackford v. Austen, 14 East, 468. 

Allanson v. Atkinson, 1 Maule and Selw. 583. 4 Bar. and Cres. 26.
(e) Fab. Cod. lib. 8, tit. 29, def. 24, 29- Voet, ib. n. 4. Paley’s Law 

of Principal and Agent, p. 161, et seq.
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delivered is some specific thing which has perished ; in 
that case he must pay its value, (a)

The creditor is not bound to receive his debt in par
tial payments. (b)

Its payment or delivery must be made in the place 
where the contract is made, unless by express provision 
or necessary inference, it is agreed to be made in some 
other place, (c)

If money is not the same in the country where the 
contract is entered into, as it is in that in which the con
tract is to be performed, its value in the latter country 
is that which must be regarded, (d)

The debtor must sustain the expense of remitting it 
to the place where it is payable, (e)

Upon a loan to a person in Jamaica to be repaid in 
England, the sum to be received by the creditor in Ja
maica is not merely the principal and interest of the 
original loan, but the costs of remitting it to England, (f) 
These costs comprise the current premium on bills of ex
change at ninety days’ sight, the attorney’s commission, 
and five months’ progressive interest. This progressive 
interest is an allowance for the time which must elapse 
before, by the ordinary mode of transmitting the bill to 
England for acceptance, the bill would actually become 
due. These costs are called in Jamaica costs of increase. 
Wheu the creditor’s demand is the subject of a suit in 
the Court of Chancery in that island, the master com
putes these costs, and reports their amount together

(a) Cod. lib. 4, tit. 44, 1. 9; lib. 8, tit. 43, 1. 17- Voet, lib. 46, tit. 3, 
n. 10. Pothier, ib. n. 530. Code Civil, art. 1302. Toullier, liv. 3, tit. 3, 
n. 56.

(b) Dig. lib. 22, tit. 1, 1. 41, § 1. Cod. lib. 4, tit. 31, 1. 4. Voet, ib. 
n. 12. Pothier, ib. n. 534. Toullier, ib. n. 67- Ersk. b. 3, tit. 4, § 3.

(c) Dig. lib. 30, tit. 1,1. 47- Molin, Tr. de Usur. q. 9. Voet, ib. n. 12. 
Pothier, ib. n. 548. Code Civil, art. 1247, 1296. Toullier, ib. n. 85.

(d) Ib. P. Voet, de Stat. Sect. 9, c, 2, n. 15. Brunneman, ad Cod. lib. 3,
tit. 18. J. Voet, lib. 12, tit. 1, n. 25. (e) Pothier, ib. n. 550.

(/) Pothier, ib. Cash v. Reunion, 11 Ves. 314, Toullier, ib. n. 76.
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with the principal and interest of the creditor’s demand. 
If the debt is established by judgment in a court of law; 
an affidavit is made of the costs of increase, and the 
plaintiff obtains an order of the Supreme Court to mark 
the amount on his execution and venditioni exponas, (a)

The amount of these costs is fixed on the confirmation 
of the master’s report, or on lodging the execution on 
the judgment, and it seems not to be subject to variation 
in consequence of any alteration which may afterwards 
take place in the current premium on bills of ex
change. (b)

The debtor is not bound to carry the money to the 
creditor’s house or place of business, unless it has been 
so agreed, or such be the admitted usage, (c)

If the loan is for a certain period, or the agreement 
is to be performed on a certain day, it seems the debtor 
cannot insist, against the will of the creditor, on paying 
the one or performing the other before that time. (d)

The effect of an alteration in the current value of 
money between the time of the loan and that of its re
payment, was considered in a preceding chapter.

If the payment has been delayed by the act of the 
creditor, it is held by Voet, that if the debtor had duly 
tendered to him, and made consignation of the amount 
of the debt, the latter must take payment according to 
the current value of the money at the time of the con
signation, and that on the other hand, if the alteration 
has taken place since the suit was instituted, or since the 
judgment was obtained, it ought not to prejudice the 
creditor or benefit the debtor, (e)

It has been seen that according to the law of Jamaica,

(a) Jamaica Act, 24 Geo. 2, c. 19.
(b) Hibbert v. Brissett, at the Privy Council, June 8th, 1816, on Appeal 

from Jamaica.
(c) Voet, lib. 46, tit. 3, n. 12; lib. 12, tit. 1, n. 20.
(d) Voet, ib. n. 20.
(e) Neostad, Decis. 37. Coren, Obs. 16, 23. Voet, lib. 12, tit. 1, n. 24. 

Groeneweg. ad Grot. lib. 3, c. 14, n. 39.
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the amount of a debt payable in England is in respect 
of the current rate of exchange subject to variation. 
It has happened, that at the time the master has made 
his report on such a debt, bills of exchange have borne 
a premium, but at a subsequent period, when the estate 
charged with the debt has been sold, and the proceeds 
which formed the fund for payment were appropriated, 
bills of exchange were at par. In one case, the master 
in his appropriation applied the proceeds only to the 
principal, interest, and costs, and attorney’s commission, 
and excluded that part of the costs of increase which 
consisted of the current premium on bills, and reported 
that at that time there was no premium payable on bills, 
but that they were at par.

This fact was not disputed, but an exception was 
taken to his report, on the ground that he was not war
ranted in excluding the amount of the premium on 
bills of exchange which was current at the time his re
port of the plaintiff’s debt was made. The exception 
was overruled by the Chancellor of Jamaica, but on ap
peal it was allowed, and the creditor was held entitled 
to receive the amount of his demand, as it had been pre
viously reported, notwithstanding by the subsequent 
alteration of the rate of exchange, he received a sum 
destined to pay the cost of the remittance to England, 
when no such cost was incurred, inasmuch as he could 
make the remittance by bills at par. (a)

The payment by one of the debtors in the same obli
gation liberates all the others, whether they be principals 
or accessaries, such as sureties, except when there is a 
cession of the action. If one of the co-debtors or sure
ties, upon paying the debt, procures a cession of the 
rights and actions of the creditor, the debt is not con
sidered as extinguished in respect to those against whom 
the actions have been ceded.

(a) Hibbert v. Brissett, Privy Council, June 8th, 1816.
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The debtor or surety has a right, upon paying the 
debt, to demand a cession of the actions of the creditor 
against his co-debtors, or principal debtors, and the cre
ditor cannot refuse it: “ Cum apparebit emptorem con- 
ductoremve pluribus vendentem vel locantem, singu- 
lorum in solidum intuitum personam; ita demum ad 
prsestationem partis singuli sunt compellendi, si consta
nt esse omnes solvendo, quanquam fortasse justius sit, 
etiamsi solvendo omnes erunt, electionem conveniendi 
quem velit, non auferendam actori, si actiones suas ad- 
versus caeteros praestare non recuset.” (a) “ Fide-jus-
soribus succurri solet, ut stipulator compellatur ei, qui 
solidum solvere paratus est, vendere caeterorum no
mina.” (b)

But if a stranger pays a debt to which he was not 
liable, and without having any interest to discharge it, 
the creditor is not obliged, if he does not think proper, 
to cede his actions to him : “ Nulla tibi adversus credi- 
torem alienum actio superest, eo quod ei debitam quan- 
titatem offerens, jus obligationis in te transferri desideras, 
cum ab eo te nomen comparasse non suggeras, licet, 
solutione ab alio facta nomine debitoris, evanescere soleat 
obligatio.” (c)

When the creditor has by his own act incapacitated 
himself from ceding to the surety his actions either against 
the principal debtor or against his co-sureties, either 
because he has discharged them, or because he has by 
his neglect allowed his demand against them to be dis
missed, the surety may per exceptionem cedendarum ac- 
tionum obtain a declaration that the demand of the 
creditor is inadmissible, for so much as the surety might

(a) Dig. lib. 19, tit. 2, 1. 47 ; lib. 46, tit. 3, 1. 95, § 10; lib. 17, tit. 1, 
1. 28. Voet, lib. 46, tit. 3, n. 16. Pothier, Tr. des Oblig. n. 553, et seq.

Cb) Dig. lib. 46, tit. 1,1. 17. Voet, ib. tit. 1, n. 27. Sande, de Act. Cess, 
c. 6, n. 35. Pothier, ib. n. 555. Toullier, liv. 3, tit. 3, c. 5, n. 103, et seq. 

(c) Cod. lib. 8, tit. 43. 1. 5.
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have procured by the cession of actions, which the cre
ditor has disabled himself from making.

But if the person did not become a surety until after 
the engagements of the other sureties, the latter could 
not insist on the exception cedendarum actionum against 
the creditor, because in contracting their engagement 
they could not reckon upon a recourse against the one 
who had not then concurred in the engagement, (a)

So when several persons contract an engagement in 
solido, they only oblige themselves each for the whole, 
under a confidence of the recourse which they shall 
have against the others, upon paying the whole; there
fore, when the creditor by his own act deprives them 
of such recourse, by rendering himself incapable of 
ceding his actions against the one that he has discharged, 
he ought no longer to be admitted to claim in solido 
against the others, except subject to the deduction of 
the portion for which they would have had recourse 
against the one whom he has discharged. (b)

The cession ought to be made or required at the very 
time of the payment, otherwise, as the payment will 
have extinguished the debt, and the actions of the cre
ditor, a cession cannot afterwards be made of actions 
which no longer exist, (c)

The cases in which a cession of the actions of the 
creditor may be made after payment have been already 
referred to. (d)

II. It is in the power of the debtor who may be in
debted to the creditor on two or more accounts, to de
clare to which of those accounts the sum paid by him 
shall be applied: “ Quoties quis debitor ex pluribus 
causis unum debitum solvit, est in arbitrio solventis,

(a) Dig. lib. 46, tit. 1,1. 15, § 1.
(b) Pothier, Tr. des. Oblig. n. 275. (c) Ib. n. 558.
id) Sande, de Act. Cess. c. 7- Ante, 546. Toullier, liv. 3, tit. 3, n. 143.
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dicere, quod potius debitum voluerit solutum.” (a) And 
the reason assigned is, “ possumus enim certam legem 
dicere ei, quod solvimus.” (b)

Thus he may declare that he pays a sum on account 
of the principal, and the creditor having agreed to re
ceive it, cannot afterwards contest such application: 
“ Respondi, si qui dabat, in sortem se dare dixisset, 
usuris non debere proficere.” (c)

This rule is adopted by the law of Holland, (d) 
Spain, (e) France, (f) and Scotland, (g) and it is also 
followed in the law of England. (h)

The appropriation by the debtor may be implied from 
circumstances, when there is no express direction by 
him. (i)

Thus, where A. having large demands against B. upon 
bill transactions with himself, and also as agent for se
veral persons to whom B. had granted annuities se
cured by C., caused an attorney to make application to
B. and C. on behalf of these annuitants, and B. in con
sequence of that application, and the remonstrances of
C. the surety, paid to A. certain sums of money, with
out making any specific appropriation of them at the 
time of payment, it was held, that A. must be con
sidered as having received them on account of the an
nuitants, and that the latter were entitled to have those 
monies divided amongst them in proportion to the 
amount of their respective demands, (j)

(a) Dig. lib. 46, tit. 3,1. 1. (b) Ib.
'vc) Dig. ib. 1. 102, § 1.
(d) Voet, lib. 46, tit. 3, n. 16*. (e) L. 10, tit. 14, Part. 5.
(/) Pothier, Tr. des Oblig. n. 565. Code Civil, art. 1253. Toullier, liv. 3, 

tit. 3, c. 5, n. 174.
(g) Erskiue, b. 3, tit. 4, $ 2.

Purnell’s Case, 5 Co. 117. Colt v. Netterville, 2 P. Wms. 304. 
Clayton’s Case, 1 Merr. 605.

iS) Peters v. Anderson, 5 Taunt. 596. Bosanquet v. Wray, 6 Ib. 597- 
Shaw v. Picton, 4 Bar. and Cres. 715.

(;) Shaw v. Picton, 4 Bar. and Cres, 715,
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Such also is the doctrine of the courts in America, (a)
But if the debtor, at the time of paying makes no 

application, the creditor to whom money is due for dif
ferent causes may make the application by the acquit- 
ance which he gives: “ Quoties non dicimus in id 
quod solutum sit, in arbitrio est accipientis, cui potius 
debito acceptum ferat.” (b)

This rule also is adopted in the several systems of 
jurisprudence above referred to. (c)

It was, however, required by the civil law, and by the 
law of Holland, Spain, France, and Scotland, that the 
application should be made at the instant: “ dummodo 
in re praesenti fiat in re agenda, ut vel creditori liberum 
sit non accipere, vel debitori non dare, si alio nomine 
solutum quis eorum velit, postea non permittitur.” (d)

It would seem from decisions in England, that the 
creditor may, at any time, elect how the payments made 
to him shall retrospectively receive their application. (e) 
There are, however, other cases which are irrecon
cilable with this indefinite right of election in the cre
ditor, and which seem on the contrary to imply a 
recognition of the principle of the civil law. (f) The

(ia) Mitchell v. Dali, 2 Har. and G. 159. Tayloe v. Sandiford, 7 Wheat. 
20. Niagara Bank v. Rosevelt, 9 Cowen, 409. Seymour v. Van Slyck, 
8 Wendell, 403. |Pattison v. Hall, 9 Cowen, 747. United States v. Ward- 
well, 5 Mason, 82. United States v. Kirkpatrick, 9 Wheaton, 720. Back
house v. Patton, 5 Peters S. C. R. 161. Gwinn v. Whitaker, 1 Harr, and 
Johns. 754. Brewer v. Knapp. 1 Pick. 336.

(6) Dig. lib. 46, tit. 3,1. 1.
(c) Voet, lib. 46, tit. 3, n. 16. L. 14, tit. 10, Part. 6. Code Civil, art. 

1255. Toullier, ib. n. 176. Erskine, b. 3, tit. 4, § 2. Campbell, May 20th, 
1828, 6 S. and D. 830. Manning v.Westerne, 2 Vera. 606. Bloss v. Cutting, 
cited 2 Strange, 1194. Vin. Abr. tit. Payment. Clayton’s Case, 1 Merr, 605.

(d) Dig. ib. 1. 2, 3. Voet, ib. Partida, ib. Pothier, ib. Toullier, ib. 
Erskine, ib.

(ie) Goddard v. Cox, 2 Stra. 1194. Wilkinson v. Sterne, 9 Mod. 427. 
Newmarch v. Clay, 14 East, 239. Peters v. Anderson, 5 Taunt. 596. Clay
ton’s Case, 1 Merr. 605.

(/) Meggott v. Mills, Lord Raym. 287. Dawe v. Holdsworth, Peake, 
N. P. 64.
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creditor, in each of these cases, elected, ex post facto, to 
apply the payment to the last debt. It was in each 
case held incompetent for him so to do.

It seems to be the doctrine of the courts in America, 
except Louisiana, that the creditor may at any time 
apply the paymeut to which account he pleases, if the 
debtor has not, at the time he made it, directed its ap
propriation. (a)

In giving to the creditor the right of application when 
it was not made by the debtor, the civil law required that 
it should be equitable : “In arbitrio est accipientis, cui 
potius debito acceptum ferat; dummodo (adds the law) 
in id constituat solutum, in quod ipse, si deberet, esset 
soluturus, id est, in id debitum quod non est in contro
versy, aut in illud, quod pro alio quis fidejusserat, aut 
cujus dies nondum venerat.” (b)

It has been considered, that this qualification of the 
rule is only to be admitted so long as the payment re
mains unappropriated by the creditor, and the debtor 
has not accepted from the creditor an acquittance im
porting a particular appropriation of the payment, (c)

The Code Civil does not allow the debtor after he has 
accepted a discharge, by which the creditor has appro
priated the payment to one of the debts specially, to de
mand its appropriation to a different debt, unless there 
has been fraud or surprise on the part of the credi
tor. (d)

The doctrine adopted by the law of Scotland is, that 
the debtor shall not by such appropriation be left ex
posed to penal consequences, nor shall the payment he

(a) The Mayor, &c. of Alexandria v. Patten, 4 Cranch, 317. Mann v. 
Marsh, 2 Caine, 99. Barrett v. Lewis, 2 Pick. 123. Jarvis v. Rogers, 15 
Mass. Rep. 396. Bradford v. Kimberly, 3 Johns. Ch. Rep. 431. Hen
drick v. Robinson, 2 Johns. Ch. Rep. 309-

(b) Dig. lib. 46, tit. 3,1. 1.
(c) Bachovius, vol. 2, disp. 29,1. c. Voet, lib. 46, tit. 3, n. 16. Pothier, 

Tr. des Oblig. n. 565.
(d) Code Civil, art. 1255. Toullier, liv. 3, tit. 3, c. 5, n. 176.
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ascribed to a disputed debt, nor a cautioner deprived of 
the benefit of the payment where the debtor is insolvent, 
nor a payment as understood at the time ascribed dif
ferently on emerging circumstances, nor a dividend from 
a sequestrated estate applied otherwise than to the whole 
debt, (a)

When neither the debtor nor creditor applied the pay
ment, the law made the appropriation according to cer
tain rules of presumption, depending on the nature of 
the debts, or the priority in which they were incurred. 
And as it was the actual intention of the debtor that 
would in the first instance have governed, so it was his 
presumable intention that was first resorted to as the rule 
by which the application was to be determined. In the 
absence therefore of any express declaration by either, 
the inquiry was, what application would be most bene
ficial to the debtor. Hence the payment was to be ap
propriated to a debt which was not contested, rather than 
to one which was; to a debt which was due at the time 
of payment, rather than to one which was not: “ Quod 
si forte a neutro dictum sit; in his quidem nominibus, 
quae diem vel conditionem habuerunt,id videtur solutum, 
cujus dies venit.” (b)

Among several debts which are due, the application 
is to be made to the debt for which the debtor was liable 
to be imprisoned, rather than to debts merely civil, in 
respect of which process could only issue against his 
effects.

Although this rule is adopted by the law of Holland, 
and Spain, and by the former law of France, yet the 
Code Civil does not seem to have retained it.

(a) Erskine, b. 3, tit. 4, § 2. M'Reith, Feb. 13th, 1680, Diet. 6801. 
Duchess of Buccleugh, Feb. 1725, Diet. 6807. M‘Nee, May 25th, 1824, 
3 S. and D. 60 ; and in House of Lords, Feb. 24th, 1826. 2 Wilson and S. 
App. Cas. 7- Banatyne’s Representatives, Feb. 26th, 1825,3 S. and D. 593. 
Allan, March 1st, 1831, 9 S. and D. 519.

0b) Dig. lib. 46, tit. 3,1. 3, § 1; 1. 103.
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Among civil debts, the application should be made to 
that which carries interest, rather than to that which does 
not, (a) and to an hypothecatory debt rather than to 
another : “ Cum ex pluribus causis debitor pecuniam
solvit, utriusque demonstratione cessante, potior habe- 
bitur causa ejus pecuniae quae sub infamia debetur, mox 
ejus, quae peenam continet, tertio, quae sub hypothecs. vel 
pignore contracta est: post hunc ordinem potior habe- 
bitur propria, quam aliena causa, veluti fidejussoris, quod 
veteres ideo definierunt, quod verisimile videretur dili- 
gentem debitorem admonitu ita negotium suum gesturum 
fuisse; si nihil eorum interveneat, vetustior contractus 
ante solvfetur. Si major pecunia numerata sit, quam 
ratio sittgiilorUtn exposcit, nihilominus primo contractu 
soluto, qui potior erit, superfluum ordini secundo, vel in 
totum, vdl pro parte minuendo videbitur datum. ” W

The payment is to be applied to the debt for which 
the debtor had given sureties, rather than to those which 
he owed singly : “ Et magis, quod meo nomine, quam 
quod pro alio fidejussorio nomine debeo, et potius quod 
cum paena, quam quod sine paena debetur: et potius 
quod satisdato, quam quod sine satisdatione debeor.

“ In his verb, quae praesenti die debentur, constat, 
quoties indistincte quid solvitur, in graviorem causam 
videri solutum, si autem nulla praegravet, (id est, si om
nia nortiina similia fuerint,) in antiquiorem, gravior vi- 
detur, quae et sub satisdatione videtur, quam ea, quae 
pura est.” (c)

The reason assigned by Pothier is, that in discharging 
it,he exonerates himself from the liability of two credi
tors, from his principal creditor, and from his surety, 
whom he is obliged to indemnifv ; and that he has more

(a) Voet, lib. 46, tit. 3, n. 16. L. 10, tit. 14, Part. 6. Pothier, Tr. des 
Oblig. n. 567. Toullier, liv. 3, tit. 3, n. 179.

(b) Dig. lib. 46, tit. 1, 1. 97
(c) Dig. ib. 1. 4,1. 5.
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interest-in being acquitted against two, than against a 
single creditor, (a)

The application ought to be made to a debt in respect 
of which the person was principal debtor, rather than to 
those for which he was debtor only as surety. (5)

If the debts are of an equal nature, and such, that the 
debtor had no interest in acquitting one rather than the 
other, the application is made to that of the longest 
standing: “ Si nulla causa praegravet in antiquio-
rem.” (c)

If two debts were contracted the same day, but pay
able at different periods which have both expired, the 
debt which first became payable, is understood to be the 
more ancient. “ Lucius Titius duabus stipulationi- 
bus, una quindecim sub usuris majoribus, altera viginti 
sub usuris levioribus Seium eadem die obligavit, ita 
ut viginti prius solverentur ; id, est, idibus Septembri- 
bus ; debitor post diem utriusque stipulationis cedentem, 
solvit viginti sex, neque dictum est ab altero, pro qua 
stipulatione solveretur. Quaero, an quod solutum est, 
earn stipulationem exoneraverit, cujusdies ante cessit, id 
est, ut viginti sortis soluta videantur et in usuras eorum 
sex data? Respondit, magis id accipi, ex usu esse.”(<?)

If the different debts are of the same date, and in other 
respects equal, the application should be made propor
tionately to each : “ Si par et dierum, et contractuum 
causa sit, ex omnibus summis pro portione solutum,”(e)

In debts carrying interest, the application is made to 
the interest before the principal: “ Prius in usuras id, 
quod solvitur, deinde in sortem accepto feretur.” (f) 
Even when the acquittance expresses that the sum was 
paid to the account of the principal and interest: “In

(a) Pothier, Tr. des Oblig. n. 567.
(b) Dig. lib. 46, tit. 1,1. 97,1. 4. (c) Ib. 1. 5.
{d) Dig. ib. 1. 89, § 2.
(e) Dig. ib. 1. 8. (/) Cod. lib. 8, tit. 43,1. 1.
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sortem et usuras,” the sum is received to the account of 
the principal after the interest is satisfied : “ Apud Mar- 
cellum quaeritur, si quis ita caverit debitori, in sortem et 
usuras se accipere, utrum pro rata et sorti, et usuris de- 
cedat; an vero prius in usuras, et si quid superest, in 
sorte ? Sed ego non dubito, quin haec cautio in sorte, 
et in usuras, prius usuras admittat; tunc deinde, si quid 
superfuerit, in sortem cedat.” (a)

If the sum paid exceeds what is due for interest, the 
residue is applied to the principal, even if the applica
tion had been expressly made to the interest, without 
mentioning the principal, if the principal be demand- 
able : “ Titius mutuam pecuniam accepit, et quincunces 
usuras spopondit, easque paucis annis solvit, postea nullo 
pacto interveniente, per errorem et ignorantiam semisses 
usuras solvit. Quaere, an patefacto errore, id quod am- 
plius usurarum nomine solutum esset, quam in stipula- 
tum deductum, sortem minueret? Respondit, si errore 
plus in usuris solvisset, quam deberet, habendam ratio- 
nem in sortem ejus quod amplius solutum est.” (b)

But if the debtor of an annuity has paid more than he 
owes for the arrears, he would be entitled to recover the 
surplus. He could not insist upon having it applied to 
the principal of the annuity, (c)

It has been held that when the interest is due by a 
debtor from the time of a judicial demand being made 
as a penalty for his delay, such interest is awarded by 
way of damages, and forms a debt distinct from the 
principal. A payment by the debtor is applied rather to 
the principal than to this interest. (d)

If the creditor pays himself out of the proceeds of the 
sale of property hypothecated to him, the application 
ought to be made rather to the debt for which the pro-

(a) Dig. lib. 46, tit. 3,1. 5, § 3. (b) Dig. ib. 1. 102, § 3. '
(c) Pothier, Tr. des Oblig. n. 570. Toullier, liv. 3, tit. 3, n. 182. 
id) Pothier, ib. n. 571. Arret, July 8th, 1649. Journal des Aud. tom. 1. 

Arr6t, July 15th, 1706. ib.
VOL. III. H H H
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perty was hypothecated, than to others for which it was 
. not, although it may be more for the debtor’s interest to 
discharge the former than the latter: “ Paulus res
ponds, aliam causarn esse debitoris solventis, aliam credi
tors pignus distrahentis. Nam cum debitor solvit pecu- 
niam, in potestate ejus esse commemorare, in quam 
causarn solveret; cum autem creditor pignus distraheret, 
licere ei pretium in acceptum referre, etiam in earn 
quantitatem, quae natura tantum debebatur, et ideo de- 
ducto eo debitum peti posse. ”(«)

When the debt for which the thing was hypothecated 
carries interest, the creditor may make the application 
to the interest before the principal: * ‘ Titia, cum propter 
dotem bona mariti possideret, omnia pro domina egit, 
reditus exegit, et moventia distraxit; quaero, an ea, quae 
ex re mariti percepit, in dotem ei reputari debeant? 
Marcellus respondit, reputationem ejus, quod propone- 
retur, non iniquam videri; pro soluto enim magis ha
bendum est, quod ex ea causa mulier percepit; sed si 
fort& usurarum quoquerationem arbiter dotis recuperandae 
habere debuerit,ita estcomputandum, ut proutquidque ad 
mulierem pervenit, non ex universa summa decedat, sed 
prius in earn quantitatem quam usurarum nomine muli
erem consequi oportebat; quod non est iniquum.” (b) 

When the property is charged as a security for dif
ferent debts, the application is made to that, of which 
the right of hypothecation is stfongest; for instance, to 
a privileged debt, rather than to a simple hypothecation. 
Among simple hypothecations, the application will be 
made to the debt of which the hypothecation was the 
most ancient. If the rights of hypothecation were equal, 
the application should be made to all rateably, pro modo 
debiti. “ Cum eodem tempore pignora duobus con-
tractibus obligantur, pretium eorum pro modo pecuniae 
cujusque contractus creditor accepto facere debet; nec

(a) Dig. lib. 46, tit. 3,1. 101, § 1.
(ft) Dig. ib. 1. 48. .
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in arbitrio ejus electio erit, cum debitor pretium pignoris 
consortioni subjecerit; quod si temporibus discretis su* 
perfluum pignorum obligari placuit: prius debitum 
pretio pignorum jure solvetur, secundum superfluo com* 
pensabitur.” (a)

The preceding rules, with the exception which has 
been noticed, have been adopted by the laws of Holland, 
Spain, and France. (b)

It has been stated by Sir Wm. Grant that some of the 
cases decided in England have adopted a principle con* 
trary to that on which these rules of the civil law are 
founded, and that when the debtor has made no appro
priation, the creditor is left to make that application 
which is most for his interest; (c) although the two 
other cases to which he refers, proceed on the recognition 
of those rules of the civil law. (d)

The two latter cases must have been decided on the 
ground-, either that the application was to be made to the 
oldest debt, or that it was to be made to the debt which it 
wasmost for the interestof the debtor todischarge. Either 
way the rule would agree with the decision of the civil 
law, which is, that if the debts are equal, the payment is 
to be applied to the first in point of time; if one be more 
burthensome or penal than another, it is to that the 
payment shall be first imputed. A debt on which a 
man could be made a bankrupt, would undoubtedly fall 
within this rule. The Lord Chief Justice of the

(а) Dig. lib* 46, tit. 3,1. 96, § 3.
(б) Voet, lib. 46, tit. 3, n. 16. Fab. Cod. lib. 8, tit* 29, def. 31. Carpz* 

Def. For. Part. 2, const. 29, def* 17. Reap. Jurisc. Holl. part 3, vol. 1, 
const. 245. Menoch. de Praes. lib. 3, praes* 136. H* Grotius, ad Jurisp* 
Holl. lib. 3, c. 39, n. 28. Casareg. Disc. 120, 199, 140. L* 10, tit. 14, 
Part. 5. Pothier, Tr. des Oblig. n. 567, et seq. Code Civil, art. 1254, et 
seq. Toullier, liv. 3, tit. 3, n. 177, et seq. Erskine, b* 3, tit. 4, § 2.

(c) Goddard v» Cox, 2 Str* 1194. Wilkinson v. Sterne, 9 Mod. 427. 
Newmarsh v. Clay, 14 East, 239. Peters v. Anderson, 5 Taunt. 596*

Cd) Meggott v. Mills, 1 Lord Raym. 287. Dawe v. Holdsworth, Peake, 
N. P. 64. 2 Brownl. 107. Heyward v. Lomax, 1 Vern. 24. 8 Mod. 236. 
Comb. 463. Perry v. Roberts, 2 Ch. Cas. 84. Styart v* Rowland, 1 Show. 215*

H H H 2
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Common Pleas explains the ground and reason of the 
case of Dawe v. Holdsworth, in precise conformity to 
the principle of the civil law.

Sir William Grant proceeds to observe that the cases 
set up two conflicting rules: the presumed intention 
of the debtor, which, in some instances at least, is to 
govern, and the ex post facto election of the creditor, 
which, in other instances, is to prevail, (a) And with
out stating what is the rule where the debts are distinct 
insulated debts, between which a plain line of separation 
could be drawn, he lays down the rule where the case 
is that of a banking account, where all the sums paid in 
form one blended fund, the parts of which have no lon
ger any distinct existence. Neither banker nor customer 
ever thinks of saying, this draft is to be placed to the 
account of the five hundred pounds paid in on Monday, 
and this other to the account of the five hundred pounds 
paid in on Tuesday. There is a fund of one thousand 
pounds to draw upon, and that is enough. In such a 
case, there is no room for any other appropriation than 
that which arises from the order in which the receipts 
and payments take place, and are carried into the ac
count. Presumeably, it is the sum first paid in that is 
first drawn out. It is the first item on the debit side of 
the account that is discharged or reduced by the first 
item on the credit side. The appropriation is made by 
the very act of setting the two items against each other. 
Upon that principle all accounts current are settled, and 
particularly cash accounts. When there has been a con
tinuation of dealings, in what way can it be ascertained 
whether the specific balance due on a given day has or 
has not been discharged, but by examining whether 
payments to the amount of that balance appear by the 
account to have been made ? (b)

Where there are distinct demands, one against a firm,

(а) Clayton’s case, 1 Merr. 605.
(б) lb. 608.
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and the other against one only of the partners, if the 
money paid be the money of the partners, and be not 
specifically appropriated by the payer, the creditor must 
not, and the law will not, apply it to the demand upon 
the individual, for that would be to pay the debt of one 
with the money of others, (a) And though where prior 
demands are equitable, and subsequent ones legal, the 
creditor may apply a general payment to the former ;(b) 
yet if the prior ones be legal, and the subsequent equi
table, the courts will not allow a general payment to be 
appropriated at the time of trial to the latter, (c) Nor 
will an appropriation be allowed which would deprive the 
party paying of a benefit, such as the taxation of costs; 
and therefore an attorney cannot apply a general pay
ment to the taxable items of his bill only, (c?) If some 
of the demands be illegal, a general payment will be 
applied to the legal demands, (e) Where the same 
broker sold goods of A. and goods of B. to the payer, a 
general payment, if insufficient to discharge both debts, 
must be applied proportionably to them both. (_/*) An 
intention on the part of the debtor to appropriate to a 
particular debt, is perhaps more easily presumed in favour 
of a surety, where there are any circumstances which 
can be considered indicative thereof; (g) but in the ab
sence of such circumstances, the law, it seems, will not 
apply a payment in his favour. Qi)

(a) Thompson v. Brown, 1 M. and M. 40.
(b) Bosanquet v. Wray, 6 Taunt. 597- 2 Marsh. 519. Birch v. Tebbutt,

2 Stark. 74. (c) Goddard v. Hodges, 2 Tyrwh. 213.
(d) James y. Child, 2 ib. 735.
(e) Ribbans v. Crickett, 1 B. and P. 264. Wright v. Laing, 3 B. and C. 

166. Cruickshanks v. Rose, 1 M. and Rob. 100. Philpott v. Jones, 4 Nev. 
and Man. 14.

(/) Favenc v. Bennett, 11 East, 36.
(g) Maryatts v. White, 2 Stark. 101. Shaw v. Picton, 4 B. and C. 715.
(h) Nottige y. Prichard, 8 Bligh, 498. Plomer v. Long, 1 Stark. 153. 

Kirby v. D. of Marlborough, 2 M. and S. 18. Brewer v. Knapp, 1 Pick. 
336. Dedham Bank v. Chickering, 4 Pick. 314. Boston Hat Manafactory 
v. Messinger, 2 Pick. 223. Baker v. Stackpoole, 9 Cowen, 420. Hilton v.
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A creditor by judgment and also by bond, receives 
two hundred pounds in part of the purchase of the estate 
of the debtor, but gives no notice that he would apply it 
to the bond debt: the law applies it towards satisfaction 
of the judgment, (a)

The right of the debtor or creditor to make the appro
priation exists only when the payment is voluntary. It 
is only from the presumed assent of the debtor that the 
creditor makes the appropriation, and neither the debtor 
nor creditor can direct the application of the proceeds 
of a levy, (b) -

Amongst the various important questions which arose 
in the case of Campbell v. Beckford on appeal before the 
Privy Council, from the decree of the Court of Chancery 
in Jamaica, the manner in which the appropriation of 
the proceeds of the mortgaged premises should be made 
by Beckford the mortgagee, became the subject of dis
cussion. Mr. Beckford was the assignee of several 
mortgages. He obtained and held the possession of the 
mortgaged premises for a great length of time, and con
sidered himself the owner. Some of the persons entitled 
to the equity of redemption sold it for a trifling sum to 
a Mr. Campbell, who filed his bill to redeem. Beckford 
set up his length of possession as a bar to the suit for re
demption. It was, however, decided that the right of 
redemption was not barred, and that Beckford and those 
claiming under him must be considered mortgagees in 
possession, and a decree was made directing accounts to 
be taken of their receipts, &c., as mortgagees in posses
sion, One of the mortgages held by Beckford had been 
granted at the time when 10 per cent, was the lawful 
rate of interest in Jamaica. The Master in Jamaica ap
propriated the proceeds of the mortgaged premises re-

Burley, 2 N, Hamp. Rep. 196. Briggs v. Williams, 2 Vermont Rep. 286, 
United States v. January, 7 Cranch, 572. 

id) Brett v. Marsh, 1 Vern. 468. 
ib) Blackstone Bank v. Hill, 10 Pick. 132,
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ceived by Beckford, first in discharge of the mortgages 
which carried interest at the rate of 10 per cent. 
This appropriation was not varied by the Privy Council, 
although in other respects the Masters report was re
ferred back for review on the exceptions which had been 
taken, (a)

III. An actual tender of the debt made at a proper 
time and place, to the person competent or authorized to 
receive it, even although there be no consignation or 
deposit of it, had the effect, according to the civil 
law, of discharging the debtor from all liability, if the 
subject matter of the tender afterwards perished without 
his fault, (b) It seems also that interest ceased from the 
time such tender was made. (c)

But if in addition to the tender, the consignation and 
deposit of the thing were made at the proper time and 
place, it is considered the debtor has the full benefit of 
having made an actual payment, and the thing consigned 
is at the risk of the creditor, and not of the debtor. (d)

But the tender alone, unless it was accompanied by 
the consignation, did not, by the law of Holland, stop the 
running of interest. (e)

By the law of France, if an actual offer of the debt 
were made, and followed by consignation, the debtor 
was exonerated from all risk, and the interest ceased from 
the time of the tender, (f) Such also is the doctrine of 
the Code Civil, (g)

(a) Campbell v. Beckford, P. C. June, 1819.
0b) Dig. lib. 46, tit. 3,1. 39.
(c) Cod. lib. 4, tit. 32,1. 6. Dig. lib. 45, tit. 1,1. 122, § 5; lib. 50, tit. 17,

1. 39. Molin, Tr. de Usur. Q. 39, n. 296. Pothier, Tr. du Cont. de Rente, 
n. 209. Voet, lib. 22, tit. 1, n. 17. Noodt. de Foen. et Usur. lib. 3, c. 15.

{d) Matth. de Auct. lib. 1, c. 13, n. 19. Voet, lib. 46, tit. 3, n. 29.
(e) Voet, ib. n. 28, and lib. 22, tit. 1, n. 17. Sande, Decis. Fris. lib. 3, 

tit. 14, def. 13. Cod. lib. 4, tit. 32,1. 9. Groeneweg. ad Cod. lib. 4, tit. 32,
1. 6. Fab. Cod. lib. 8, tit. 29, def. 5, et seq. and lib. 4, tit. 3, def. 15. Me- 
noch. de Arbitrar. Jud. lib. 2, cas. 232, n. 2. 

if) Poth. ib. n. 209. Molin, de Usur. ib. Toull. liv. 3, tit. 3, c. 5, n. 224.
(s) Code Civil, art. 1257,1259. Code de Proced. art. 816. Toullier, ib. n. 226.



840 CONFLICT OF LAWS.

By consignation, is meant a deposit by a debtor of the 
thing which he owes into the hands of a third person, 
and under the authority of a court of justice, (a)

The consignation made upon the refusal of the creditor 
is equivalent to a payment, and extinguishes the debt no 
less than if an actual payment had been made : “ obsig- 
natione totius debit* pecuniae solemniter facta, libera- 
tionem contingere, manifestum est.” (b)

There must be an effectual offer of payment in order 
that the creditor may be put in mom, and the consigna
tion rendered equivalent to a payment, (c)

It must be made to the creditor himself, or to the per
son qualified to receive on his behalf, or to the person 
indicated by the contract, and it must be made by a 
person who has a legal capacity to pay.

The sum tendered must be the entire amount which 
is due, unless the debt is payable by instalments. The 
debt must be payable, and the tender must be made at 
the place appointed for the payment: “ Ita demum ob- 
latio debiti liberationem parit, si eo loco quo debetur, 
solutio fuerit celebrata.” (d)

The tender is made by the public officer who has the ex
ecution of process, or by notaries, a notice having been pre
viously given to the creditor for him to receive it. A minute 
or proces verbal is prepared, stating the tender, the amount, 
&c. tendered, and the refusal of the creditor, and of the 
summons which is given him, to appear before the judge 
in order that the tender may be declared valid, or for the 
purpose of directing a consignation. The summons is 
to appear immediately before the judge, who thereupon 
directs a consignation, assigning the creditor to be pre-

(a) Cod. lib. 4, tit. 32,1. 6, 19; lib. 8, tit. 43,1. 9. Dig. lib. 16, tit. 3, 
1. 1, § 36 ; lib. 18, tit. 3,1. 8; lib. 22, tit. 1, 1. 41, § 1. Fab. Cod. lib. 8, 
tit. 29, def. 6, 7- Zang. Except, part 3, c. 2, n. 79, 83. Van Leeuwen, 
Cens. For. lib. 4, c. 35, n. 2, 3, 7- L. 8, tit. 14, Part. 5.

(b) Ib. Cod. lib. 8, tit. 43,1. 9.
(c) Ib. Cd) Ib.
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sent at such consignation, at a time and place particu
larly specified, (a)

The Code Civil has adopted a similar form of pro
ceeding. (b)

But the previous order of the judge is not absolutely 
necessary; the summons may merely specify that the 
consignation will be made at a particular time and place. 
If it be made accordingly, and duly notified, it is valid, 
and the subsequent judgment and confirmation have a 
retrospective effect to the time of the consignation.

The debtor, if the consignation be adjudged to be 
valid, becomes thereby absolutely discharged, and, as 
already observed, the thing consigned is no longer at 
his risk, but at that of the creditor, (c)

It has been a question whether, if the consignation be 
withdrawn, the sureties will still remain liable. If it is 
withdrawn before it is ordered or confirmed by the judge, 
the consignation.will be deemed not to have been made, 
and the sureties, therefore, would not be discharged; for 
the act of consignation not being in itself equivalent to 
a payment, it is the sentence of the judge which gives it 
that effect, and extinguishes the debt.

But if the money consigned is not withdrawn until 
after sentence, it ought not, in the opinion of Pothier, to 
prejudice the sureties or joint debtors who have been 
already liberated. (d)

The consignation of money is made by the law of 
Scotland on the redemption of a wadset or pledge ; the 
refusal of the creditor to take his money; and when there 
is a sum in medio in a competition by multiplepoinding; 
or a demand for money is suspended. The risk is with

(a) Pothier, Tr. des Oblig. n. 578. Ferriere, Coutume of Paris, art. 136, 
gl. 1, n. 7. Duparc-Poullain, Princip. du Droit, tom. 6, p. 116, n. 156.

(b) Toullier, liv. 3, tit. 3, n. 201, et seq.
(c) Ib.
(d) Pothier, ib. n. 580. Voet, lib. 46, tit. 3, n. 29. Brunneman, ad Cod. 

lib. 4, tit. 32. Zoes. ad Pand. lib. 46, tit. 3, n. 37.
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him who is in fault, or who consigns only a part, or in 
improper hands, selected by himself. The consigna
tory must keep the sum consigned in safety, till called 
for, and is not entitled to part with it. Consignations 
are now usually made in banks, and bank interest is 
due. (a)

In the absence of directions from the creditor, a legal 
tender of the debt is, according to the law of England, 
constituted only by the actual production and offer 
of the sum due, unless the creditor dispense with it by 
a declaration that he will not accept it. (b)

It must be of money; if beyond forty shillings, in 
gold, or in what has been rendered by act of parliament 
equivalent to money, for that purpose ; viz. notes of the 
Bank of England, payable to bearer on demand, which 
are a legal tender for any sum above Jive pounds, except 
at the Bank itself and its branches, (c) But although, 
strictly speaking, a legal tender must be in money, if 
required, yet a tender of country bank notes, if not ob
jected to on that account, will be sufficient, (d) The 
tender of a larger sum than that which is due is legal; (e) 
but a tender of a larger sum, requiring change, is not 
so. (f) A tender must not be accompanied by a con
dition, (g) as that a document shall be given up to be 
cancelled, or a receipt in full given, (h)

If, however, the creditor refuse to receive the money

(a) Stair, b. 1, tit. 13, § 6. Ersk. b. 3, tit. 1, § 31. Scott, July 28th, 
1665, Diet. 10,118. Mouwat, Feb. 15th, 1673, Ib.

(b) Thomas v. Evans, 10 East, 101. Dickinson v. Shee, 4 Esp. 68. 
Glasscott v. Day, 5 Esp. 48. Holland v. Phillips, 6 Esp. 46.

(c) Stat. 3 and 4 Wm. 4, c. 6, § 98.
(d) Polglase v. Oliver, 2 Tyrrwh. 92.
(e) Dean v. James, 4 Bar. and Adol. 546. Wade’s case, 5 Rep. 114. 

Noy, 74.
(/) Robinson v. Cook, 6 Taunt. 336. Watkins v. Robb, 2 Esp. 711- 

Betterbee v. Davis, 3 Camp. 70.
(g) Mitchell v. King, 6 Car. and P. 237. Evans v. Judkins, 4 Camp. 156. 

Free v. Kingston, Ib. Huxham v. Smith, 2 Ib. 21. Glasscott v. Day, 
£ Esp. 48. Cole v. Blake, Peake, 178.

(A) Simmons v. Wilmot, 3 Esp. 91*
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on some other account, ex. gr., on the ground that more 
is due to him, and do not object to the informality of 
the tender, that will in general cure such informality, (a) 
if an offer has actually been made. (b) A tender to an 
authorized agent is a tender to his principal; (c) and a 
tender to one of several joint creditors is a tender to 
all. (d)

The consequence of a refusal by the creditor to re
ceive payment when tendered is that the tender, ac
companied by a payment of the sum tendered into court, 
will be a good defence to an action which he may bring, 
unless he can prove a prior or subsequent demand and 
refusal, (e) The tender prevents interest from after
wards running against the debtor, if)

At the common law, and before the recent act, 3 and 
4 Wm. 4, c. 42, sec. 21, the practice of paying money 
into court by a defendant, was confined to actions upon 
contracts for the recovery of a debt which was either 
certain in amount, or capable of being ascertained by 
ordinary computation, and without the exercise of any 
discretion or judgment by a jury, ig)

But in an action for what was termed general or un
certain damages, whether claimed for the breach of a 
contract, (A) or for a breach of duty by a sheriff under

(a) Wright v. Read, 3 T. R. 554. 2 Bos. and Pul. 526. Lockyer v.
Jones, Peake, 180. Black v. Smith, ib. 88. Cole v. Blake, Ib. 178. 
Huxham v. Smith, Glasscott v. Day, 5 Esp. 48. Read v. Goldring, 2 M. 
and S, 86.

(b) Thomas v. Evans, 10 East, 101. Dickenson v. Shee, 4 Esp. 68. 
Douglas v. Patrick, 3 T. R. 684.

(c) Goodland v. Blewith, 1 Camp. 477*
(d) Douglas v. Patrick, 3 T. R. 684.
(e) Spybeg v. Hide, 1 Campb. 181. Rivers v. Griffiths, 5 Bar. and Aid. 

630. Coore v. Callaway, 1 Esp. 115.
(/) Dent v. Dunn, 3 Camp. 290. Hume v. Peploe, 8 East, 168. I Lord 

Raymond, 154.
(g) Tidd, 9th ed. 619. Hallett v. E. I. Company, 2 Burr. 112Q.
(h) Hodges v. Lord Litchfield, 3 M. and Scott, 201. S. C. 2 Dowl. 741. 

Smith v. King, Ib. 799. 2 DowL 750. 3 Chitty’s Pract. 684.
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an execution, (a) or for a tort, or in trover, or tres
pass ; (b) money was not allowed to be brought into 
court.

The 3 and 4 Wm. 4, c. 42, sec. 21, enables the de
fendant in all personal actions (except actions for assault 
and battery, false imprisonment, libel, slander, malicious 
arrest or prosecution, criminal conversation, or de
bauching of the plaintiff’s daughter or servant) by leave 
of any of the superior courts where such action is 
pending, or a judge of any of those courts, to pay into 
court a sum of money by way of compensation or amends, 
in such manner, and under such regulations as to the 
payment of costs, and the form of pleading, as the 
judges may, by any rules or orders by them to be from 
time to time made, order and direct.

SECTION V.

RELEASE.

Acceptilation by the civil law.—Nature of.—Not retained in the codes of 
Holland, Spain, France, and Scotland.—Release, how made.—Express.— 
Presumed.—The personal discharge of a single debtor, or of one of several 
debtors in solido.—Effect of on co-debtors and sureties.—Personal dis
charge of surety.—Doctrine of the law of England.

Acceptilation was an imaginary payment. It was a 
certain formality by which the debtor asked the creditor 
whether he had received what the other had promised, 
to which he answered that he had, and this operated

(a) Woodgate v. Baldock, 2 Dowl. 256. Groombridge v. Feitcher, 
Ib. 353.

(b) Gibson v. Humphrey, Ib. 68. 3 Chitty’s Pract. 684.
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as a release without actual payment: “ Est autem ac- 
ceptilatio, imaginaria solutio. Quod enim ex verborum 
obligatione Titio debetur, si id velit Titius remittere, 
poterit sic fieri, ut patiatur haec verba debitorem dicere : 
Quod ego tibi promisi, habesne acceptum ? Et Titius re
spondeat, habeo.” (a)

It was a maxim of the civil law, that the consent of 
the parties, although it could discharge a contract which 
was consensual, that is, constituted by the consent alone 
of the parties, yet it could not discharge a contract 
which was real; that is, “ qui re constiterit.” (b)

In contracts of the latter description, a simple agree
ment by the creditor to acquit the debtor furnished him 
with an exception, but did not effect the extinction of 
the debt, (c)

By means of the Aquilian stipulation, which consisted 
of a mutual interrogation, the original obligation was 
first converted into a verbal obligation, and afterwards 
discharged by acceptilation. (d)

This subtlety in the civil law is not retained in the 
law of Holland, Spain, France, or Scotland. A simple 
agreement of release between the creditor and debtor 
extinguishes the obligation pleno jure, if the creditor 
were capable of disposing of his property, and the debtor 
was not a person to whom the creditor was prohibited 
by law from making a donation, (e)

A release of a debt may be made not only by an ex
press agreement, but it may be inferred from facts which 
induce a presumption that the creditor has released the 
debtor. Thus, if a creditor restored to his debtor the

(a) Inst. lib. 3, tit. 30,1. 1, § 1.
(b) Dig. lib. 50, tit. 17,1. 35.
(c) Inst. lib. 3, tit. 30, § 1. Dig. lib. 46, tit. 4.
(d) Inst. ib. § 3.
(e) Grotius, Introd. 1. 3, p. 41, n. 7. Groeneweg. ad Dig. lib. 46, tit. 4, 

1. 4, 8. Voet, lib. 46, tit. 4, n. 6. L. 1, tit, 14, Part. 5. Pothier, Tr. des 
Oblig. part 3, c. 3, n. 607. Toullier, liv. 3, tit. 3, c. 5, n. 320. Ersk. 
b. 3, tit. 4, § 8.
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writing containing the obligation, he is presumed to have 
released the debt: “Si debitori meo reddiderim cau- 
tionem, videtur inter nos convenisse ne peterem.” (a)

The restitution of an article pledged for a debt is not 
admitted as a presumption of an intention to release the 
debt, (b)

An omission to except a particular debt in the release 
which is given for another debt, affords no ground for 
presuming a release of that which is not mentioned: 
“ Lucio Titio cum ex causa judicati pecunia deberetur, 
et eidem debitori aliam pecuniam crederet, in cautione 
pecuniae creditae non adjecit sibi prater earn pecuniam 
debitam sibi ex causa judicati: Quaero, an integrae sint 
utraeque Lucio Titio petitiones ? Paulus respondit, nihil 
proponi cur non sint integrae.” (c)

So if there be a statement of mutual accounts, and one 
of the parties should omit to include a demand which 
he has upon the other, it is no presumption of that de
mand being released, it will be rather considered as an 
accidental omission, which will not deprive the creditor 
of his right of recovering the debt, notwithstanding it 
is not comprised in the account.

But such a presumption may arise when these three 
circumstances concur. 1st, When the debtor and cre
ditor are nearly related, or a great friendship subsists 
between them. 2ndly, When not only one but several 
accounts have passed without any notice of the demand. 
3rdly, When the creditor has died, not having made 
any claim. Upon such a concurrence Papinian directs 
that a release shall be presumed : “ Procula magnae 
quantitatis fideicommissum a fratre sibi debitum, post 
mortem ejus in ratione cum hseredibus compensare vellet, 
ex diverso autem allegaretur, nunquam id d, fratre, quam-

(a) Dig. lib. 2, tit. 14, 1. 2, § 1. Brunneman, ad lib. 2, tit. 14, 1. 2. 
Pothier, Tr. des Obligf part 3, c. 3, n. 608.

(b) Dig. ib. 1. 3. Vinn. Tr. de Pactis, c. 12, n. 10.
(c) Dig. lib. 44, tit. 7t 1. 29.

CONFLICT OF LAWS.
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diu vixit, desideratum, cum variis ex causis scepe in rationem 
fratris pecunias ratio Proculee solvisset; Divus Commo- 
dus, cum super eo negotio cognosceret, non admisit 
compensationem, quasi tacite fratri fidei-commissum fuis- 
set remissum.” (a)

The release may be only a personal discharge of the 
debtor from his obligation : “ Magis eximit personam 
debitoris ab obligatione quam extinguit obligationem.”
Although if he be the sole principal debtor, it indirectly 
effects an extinction of the debt. (b)

But if there were two or more debtors in solido, a dis
charge granted to one of them only liberates that person 
to whom it is given, but not his co-debtor, nor does it 
extinguish the debt, except as to the part of the person 
to whom the discharge was given, and the other only 
remains liable for the residue, (c) •

A discharge to a principal debtor operates as a dis
charge of his sureties. (d)

But a discharge of a surety does not discharge the 
principal debtor, for although there cannot be a surety 
without a principal debtor, yet there may be a principal 
without a surety, (e)

A personal discharge to one surety does not discharge 
his co-sureties : “ Fidejussoris autem conventio nihil pro- 
derit reo; quia nihil ejus interest, a debitore pecuniam 
non peti; imo nec confidejussoribus proderit, nequeenim, 
quoquomodo cujusque interest. Cum alio conventio 
facta prodest; sed tunc demum, cum per eum, cui excep- 
tio datur, principaliter ei, qui pactus est, proficiat, sicut 
in reo promittendi, et his, qui pro eo obligati sunt.” (f)

“ Si ex duobus, qui apud te fidejusserant in viginti,

(a) Dig. lib. 22, tit. 3,1. 26. Brunneman, ad 1. 26, lib. 22, tit. 3. Do- 
mat, de Presumpt. b. 3, tit. 6, § 4, n. 11. Pothier, Tr. des Oblig. part 3, 
c. 3, n. 613. Toullier, liv. 3, tit. 3, c. 5, n. 336.

(b) Pothier, ib. n. 617.
(c) Dig. lib. 2, tit. 14,1. 23 ; lib. 46, tit. 1,1. 15, § 1. Pothier, ib. n. 617.
(d) Ib. (e) Ib.
(/) Dig. lib. 2, tit. 14. 1. 23.
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alter, ne ab eo peteres, quinque tibi dederit vel promise* 
rit, nec alter liberabitur: et, si ab altero quindecim petere 
institueris, nulla exceptione summoveris; reliqua autem 
quinque si a priore fidejussore petere institueris, doli 
mali exceptione summoveri.”(a)

But if the co-sureties were entitled to have recourse 
against the one discharged, as, when they had contracted 
their engagements contemporaneously with him, or after 
him, a discharge granted to him liberates them in respect 
of the part for which, after payment of the debt, they 
would have had recourse against him, if he had not been 
discharged. And with respect to this part, they may 
oppose the exception cedendarum actionum. (b)

By the law of England, a release can only be by deed 
sealed and delivered.

Where a man, by deed, acknowledges himself to be 
satisfied, it is a good bar without receiving any thing.(c)

A release to one of two joint debtors, is a release to 
both, (d)

A covenant never to sue a sole debtor, or all the 
debtors who are jointly bound, operates as a release; but 
a covenant not to sue for a particular time, is no bar to 
an action, though it is a valid contract, and an action 
may be maintained for damages on the breach of it. 
Also, a covenant never to sue one of several debtors, is 
no defence either to the person with whom it was made, 
or the others, (e)

When a creditor covenants never to sue his debtor, 
the sum which the debtor is afterwards compelled to pay 
would be the measure of damages for an infraction of 
that covenant, and consequently to admit a right of ac
tion, would be a mere circuity. But when the covenant

(а) Dig. lib. 46, tit. 1,1. 15, § 1.
(б) Pothier, Tr. des Oblig. part 3, c. 3, n. 617.
(c) Heath, J., 2 Taunt. 144.
(d) Bower v. Swadlin, 1 Atk. 294, and cases there cited. Ex parte Slater, 

6 Ves. 146.
(e) Dean v. Newhall, 8 T. R. 168.
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is not to sue for a limited time, if the right of action 
could be thereby suspended, a legal maxim would be 
contravened that a personal action once suspended by the 
act of the parties is absolutely extinct, and would defeat 
the right of suit not only during the limited time, but 
ever afterwards. Such an effect would therefore be con
trary to the real intention.

It is a general rule, that in equity a surety is entitled 
to the benefit of all the securities which the creditor has 
against the principal. This rule, however, must be qua
lified, by considering it to apply to such securities as 
continue to exist, and do not get back upon payment to 
the person of the principal debtor, (a)

If a bond be given by principal and surety, and at 
the same time a mortgage is made for securing the debt, 
the surety, if he pays the bond, has a right to stand in 
the place of the mortgagee, (b)

A surety for a receiver is entitled to be indemnified out 
of a balance owing to the receiver in that character, (c)

If by neglect of the creditor the benefit of some of the 
securities is lost, the surety is pro tanto discharged.(d)

It is competent for creditors executing a deed of com
position with the principal debtor and certain of his sure
ties, to reserve their remedies against other sureties, (e) 

If a creditor execute a deed of compromise with the 
principal debtor, he thereby discharges the surety, unless 
it be stipulated in the deed of composition, that the re
medies shall be reserved.

The creditor, by giving time to the principal without 
notice to the surety, discharges the latter. If he give

(a) Maure v. Harrison, 1 Eq. Ca. Ab. 93. Mayhew v. Crickett, 2 Swanst. 
191. Copis v. Middleton, 1 Turn, and Russ. 229. Wright v. Simpson, 
6 Ves. 714.

(b) 1 Turn, and Russ. 231.
(c) Glossop v. Harrison, 3 Ves, and B. 134. Cooper, 61.
(d) Capel v. Butler, 2 S. and S. 457-
(e) Exp. Carstairs, Buck, 560. Exp. Glendinning, ib. 517. Boultbee v. 

Stubbs, 18 Ves. 22.
VOL. III. I I I
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time to a principal, the grantee of an annuity, he exo
nerates the surety for past and future arrears, (a)

A creditor who had, among other securities, a bond 
with a surety, agreed to receive the residue by instal
ments, secured by warrant, &c., without prejudice to any 
security he then held. As the effect of this reservation 
deprived the surety of his remedy against the principal, 
it was decided that the surety was discharged.(6) If A. 
take a joint bond from B., C., and D., and then accept 
notes of B. and C. in discharge of the bond, D., as a 
surety, is no longer liable, (c)

This, however, is not the doctrine of the civil law, or of 
the codes founded on it, or of the present law of France, (d)

SECTION VI.

PRESCRIPTION.

The periods of time for prescribing actions by the civil law, the law of Hol
land, Spain, France, and Scotland.—The short prescriptions and their 
effect.—From what time they run.—The Statutes of Limitation in England. 
—Computation of the time which constitutes prescription.—In what cases 
and against what persons prescriptions do not run.—Non valens agere.— 
Coverture.—Absence.—Minority.—Interruption of prescription.—Judi
cial.—Extrajudicial, express and implied.—Effect of acknowledgment of 
the debt after the time of prescription is completed.—Statutes of Limita
tion in the Colonies.—Acts of Limitation in Jamaica and Grenada?— 
United States.—Louisiana.

The prescription which under the civil law, and the 
law of Holland, Spain, and France, affected the title to

(a) Nisbett v. Smith, 2 Bro. C. C. 579. Rees v. Berrington. 2 Ves. 540. 
Bank of Ireland v. Beresford, 6 Dow’s App. Cas. 233. Eyre v. Bartrop, 
3 Mad. 221. Louisiana Code, art. 3032,

(b) Boultbee v. Stubbs, 18 Ves. 20.
(ic) Skip v. Edwards, 9 Mod. 438. S. C. 3 Atk. 91.
(d) Cod. lib. 4* tit. 35,1. 10. Vinn. Sel. Quaest. 42. Faber, Cod. lib. 8, 

•tit. 27, def. 39. Voet, lib. 46, tit. 1, n. 38. Pothier, Tr. des Oblig. n. 407. 
Code Civil, art. 2039.
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or remedy for recovering immoveable property, or for 
enforcing a mortgage security, was the subject of consi
deration in a preceding part of this volume, (a) The 
periods of thirty and forty years under the civil law, and 
the law of Spain and France, and the third of a century 
under the law of Holland, constitute the prescription by 
which all personal actions are barred.

Besides this prescription, the civil law limited the pe
riods for taking certain proceedings in a suit, and for 
appealing from a sentence. There was a limited time 
for prosecuting the remedies of restitutio in integrum, 
the querela de inoffidoso testamento, or inofficiosd dona- 
tione, and the proceeding for obtaining a separation of 
the estate of the deceased from that of the heir.

In the jurisprudence of Holland and Spain certain 
demands became prescribed after the lapse of a shorter 
period. Thus, an action for the fees of medical men, 
advocates, the wages of servants, the demands of tavern 
keepers, tradesmen, and the like, was barred after the 
lapse, in Holland of two years, and in Spain of three 
years, unless the creditor could produce the debtor’s 
written acknowledgement of the demand. (b)

By the coutume of Paris, tradespeople, persons selling 
things by retail, such as bakers, pastry cooks, butchers, 
salt dealers, and the like, could not maintain an action 
after six months from the first delivery, (c)

The Code Civil has adopted the like period of pre
scription for these demands, and for those of masters and 
instructors of sciences, &c., for lessons given them by the 
month. (<Z)

The prescription of one year takes place, under the

(а) Ante, 43, et seq.
(б) Voet, lib. 44, tit. 3, n. 7- Sande, Decis. Fris. lib. 5, tit. 6, def. 2. H. 

Grotius, Manud. ad Jurisp. Holl. lib. 3, c. 46, n. 11, 12. Coren, Cons. 16, 
n. 33, and cons. 29. L. 15, 17, tit. 29, Part. 3. L. 10, tit. 11, lib. 10, Nov. 
Recop. Gomez, 1. 63.

(c) Art. 126.
{d) Code Civil, art. 2271.

i i i 2
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coutume of Paris and the Code Civil, against the demands 
of tradesmen who deal in articles of greater value, and 
those of physicians, apothecaries, and surgeons, for their 
fees, and of artificers, and those of schoolmasters, and 
other instructors of children, (a) and for board and pro
visions, and for wages of servants. (b)

Under the former law of France, which in this res
pect is followed by the Code Civil, the prescriptions 
against tradesmen only apply to persons in trade, and 
not to those out of business (les bourgeois) who sell the 
produce of their land, such as corn, wine, and wood. A 
person is not to be considered as a tradesman, who al
though actually in trade, sells the produce of his land, 
which is different from the article that he deals in, as, if 
a grocer sells the wine made in his vineyard, (c)

These prescriptions of six months and a year, do not 
take place under the former or present law of France, 
when the claim is established by any act in writing, 
whether before a notary, or under private signature, or 
by an allowance at the foot of an account, containing the 
charges, or in the books of the tradesmen, signed by the 
debtor. In this case the claim is only subject to the 
prescription of thirty years, (d)

The prescription against the demand of tradesmen 
and artificers runs from the day of each article supplied, 
or each piece of work being done, and a continuation of 
the supply, or of the work, does not interrupt it. (e)

In the opinion of Pothier the prescription as to ser
vants’ wages, runs from the expiration of each term of 
his service. And this opinion is adopted by the Code 
Civil. (/)

(a) Ord. 1673. Cout. Paris, art. 125, 127.
(b) Code Civil, art. 2272.
(c) Pothier, Tr. des Oblig. n. 714. Code Civil, ib.
(d) Ord. 1673, art. 9. Pothier, ib. part 3, c. 8, n. 711. Code Civil, 

art. 2274.
(e) Coutume of Paris, art. 125. Pothier, ib. n. 715. Ord. 1673, art. 9-

Code Civil, ib. (/) Pothier, ib. n, 717- Code Civil, ib.
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In these prescriptions, it is competent for the creditor 
to defer the decisory oath to the debtor, as to whether 
the sum demanded be really due or not. If the debtor 
to whom the oath is deferred, will not swear that the sum 
demanded from him is not due, the oath is referred back 
to the plaintiff, and upon such oath he obtains sentence 
of condemnation, (a)

Where the widow or the heirs of the debtor are as
signed, they cannot be compelled to swear whether the 
debt was really due from the deceased, because the oath 
can only be proffered to any person respecting his own 
act: “ Qui in alterius locum succedunt, justam habent
causarn ignorantise, an id quod peteretur, deberetur. Fi- 
dejussores quoque non minus quam hseredes justam ig- 
norantiam possunt allegare. Hsec ita de hserede dicta 
sunt, si cum eo agetur non etiam, si agat; nam plane, 
qui agit, certus esse debet; cum sit in potestate ejus, 
quando velit, experiri; et ante debet rem diligenter ex- 
plorare, et tunc ad agendum procedere.” (b)

Paulus states it as a maxim, “ haeredi ejus, cum quo 
contractum est, jusjurandum deferri non potest.”(c)

The Code Civil allows the oath to be deferred to 
widows and heirs, or to the guardians of the latter, if 
they are minors, that they may declare whether they do 
not know that the thing is really due. (d)

The creditor has not only the right of deferring the 
oath, notwithstanding the prescription, but he may, 
when the demand does not exceed one hundred livres, 
be received to prove by witnesses, that the defendant 
has offered to pay the sum due since the demand, or 
even at any time since the period when he alleges him
self to have paid it. (e)

The present Code de Commerce of France, has an ex-

(a) Ord. 1673, tit. I, art. 10. Pothier, Tr. des Oblig. n. 719, 720. Code 
Civil, art. 2275.

(b) Dig. lib. 50. tit. 17,1. 42.
(c) Poth. ib. n. 721. (d) Art. 2275. (e) Poth. ib. n. 723.
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press provision respecting the prescription of bills of 
exchange.

All actions relative to letters of exchange and to bills 
to order subscribed by tradesmen, merchants, and bank
ers, or for matters of commerce, prescribe themselves by 
five years, reckoning from the day of protest, or from 
the last suing out any judicial process, if there hath been 
no judgment, or if the debt hath not been acknowledged 
by any separate act.

Nevertheless, the pretended debtors shall be held, if 
required, to affirm upon oath that they no longer owe 
the money. And their widows, heirs, &c. that they bond 
fide believe that there is nothing more due. (a)

The prescription of forty years, established in Scotland 
by the acts 1464, c. 29, and 1474, c. 55, was considered 
in a preceding part of this volume. (b)

By the statute 1669, c. 9, holograph missive letters, 
and holograph bonds, and subscriptions in compt books, 
without witnesses, are prescribed, if not pursued for 
within twenty years, unless the pursuer offer to prove, by 
the defendant’s oath, the verity of them. 0)

The time runs from the date of the writing, not from 
the day of payment, or the purifying of a condition. (d)

After this statutory period is elapsed, the authenti
city of the writing, and not merely that of the subscrip
tion, must be established by the debtor’s oath, or that of 
his heir; (e) and in that case, it is not necessary to prove 
the debt, (f)

Bargains concerning moveables or sums of money, as

(a) Code de Commerce, art. 189.
(b) Ante, 63. Erskine, b. 3, tit. 7, § 4, 8, 15. Act, 1617, c. 12.
(c) Erskine, ib. § 26. 1 Bell's Com. 329. Bank of Scotland, July 9th,

1747, Lord Monboddo, 5 Brown's Sup. 748.
{d) Hume, Jan. 19th, 1773, Diet. 10,992. 1 Hailes, 511.
(e) Erskine, ib. Correct. Sir G. M‘Kenzie's Obs. on the Act, 2 Pari. c. 11, 

sess. 1, c. 9. Earl of Leven, July 28th, 1715, Diet. 10,991. Graham, July 
3rd, 1725, Diet. 10,992. Brown, July 17th, 1741, Kilk. Diet. 9417. Dal- 
zel, Nov. 19th, 1784, Diet. 10,994. 2 Hailes, 984.

(/) Muir, Feb. 19th, 1695, 4 Brown's Sup. 269-
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sales, hirings, loans, deposits, and pledges, proveable by 
witnesses, are only proveable by writ or oath of party, if 
the same be not pursued for within five years after the 
making of the bargain. (a)

No bill of exchange, or inland bill, or promissory note 
is of force, or effectual to produce any diligence or action, 
unless such diligence is raised and executed, or action 
commenced thereon, within the space of six years from 
and after the term at which the sums in the said bills or 
notes became exigible. But after the expiration of the 
said six years, in either of the cases mentioned, it may 
be proved by the oath or writ of the debtor, that the 
debt contained in the bill or note is still owing. (6)

The statute begins to run from the time at which the 
debt is exigible, (c)

The effect of the limitation is, that by mere lapse of 
time, the instrument, as a ground of action or diligence, 
is extinct; so diligence cannot proceed on the registered 
protest, (d) and the action ought to be libelled upon the 
debt, as established by other proofs than the bill. (e)

The bill or note may be preserved in force by dili
gence, ora judicial demand, (f)

When the six years have expired before the action 
has been raised, it is necessary to establish the debt by 
writing or oath of the debtor. Such proof, if within the

(a) 1669, c. 9. Erskine, b. 3, tit. 7, § 8, 20. White, Jan. 1683, Diet. 
11,065. Ewart, June 1730, Diet. 11,067- Nobles, June 11th, 1813, F. C.

(b) 12 Geo. 3, c. 72, made perpetual by 23 Geo. 3, c. 18, § 55. 1 Bell's
Com. 393.

(c) Douglas, Heron, and Co. Nov- 19th, 1793, Diet. 4602; Affirmed
6 Brown's Pari. Cases, 276. Stevenson, June 16th, 1807, F. C. Diet. Bill, 
App. 20. 1 Bell's Com. 393. Thomson on Bills. 674.

(d) Douglas, Heron, and Co. Nov. 26th, 1784, Diet. 11,127» Armstrong, 
May 16th, 1804, Diet. 11,140.

(e) Campbell, May 19th, 1797, Diet. 1648. Phillip, Jan. 15th, 1800, Diet. 
Bill, App. 9- Clarkson's Trustees, June 8th, 1820, F. C. Sinclair, Dec. 
19th, 1823, 2 S. and D. 600. Strathallan, May 29th, 1828, 6 S. andD. 881. 
Stirling, March 4th, 1830, 8 S. and D. 638.

(/) Gordon, June 23rd, 1784, Diet. 7532.
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six years, must amount to an acknowledgment of the 
debt, superseding the bill; (a) and thus payment of in
terest within the six years, or of part of the sum in the 
bill, is not enough.(b) If the acknowledgment refer to the 
bill as the document on which the debt depends, it seems 
not sufficient to sustain an action after the six years.(c)

If the proof offered be subsequent to the six years, it 
seems sufficient that the acknowledgment refers to the 
bill, and recognizes the debt as subsisting, (d)

The debt is restored, not as if the bill were re-esta
blished to run a new course of six years, but as a debt 
subject to the prescription of forty years, (e) only as 
against him who recognizes the obligation, (/)

By the act 1695, c. 5, a person binding himself, and 
engaging for, and with another, conjointly and severally, 
in any bond or contract for sums of money, shall not be 
bound for the said sums for longer than seven years after 
the date of the bond, (provided certain conditions shall 
be observed,) and that from and after the said seven 
years, the cautioner t shall be eo ipso free of his cau
tion. (g) ....

As the protection of cautioners is the object of this 
act, he only is held a cautioner, who has total relief. Co- 
obligants stipulating for mutual relief are not cautioners

(ia) Russell, May 23rd, 1792, Diet. 11,130. Bell’s cases, 125. Lindsay, 
May 19th, 1797, Diet. 11,137. M'Tavish, Jan. 25th, 1825, F. C. 3 S. and 
D. 472. Hunter, June 9th, 1831, 9 S. andD. 703.

(b) Horsburgh, Feb. 13th, 1811, F. C. Ferguson, March 7th, 1811, 
F. C.

(c) See case of Stirling, March 4th, 1830, 8 S. and D. 638.
(d) Russell, May 23rd, 1792, Diet. 11,130. Bell’s cases, 125. Scott,

Feb. 3rd, 1784, Diet. 11,126. 2 Hailes, 939. Black, Jan. 16th, 1823, 2 S.
and D. 118. M'Indoe, Nov. 18th, 1824, 3 S. and D. 295. M'Kenzie, Feb. 
15th, 1827, 5 S. and D. 367. Elder, Dec. 3, 1830, 9 S. and D. 133.

(e) Ferguson, March 7th, 1811, F. C. M'Indoe, Nov. 18th, 1824, 3 S. 
and D. 295.

(/) Houston, May 3rd, 1822, 1 S. andB. 149. M'Neil, Jan. 31st, 1823, 
2 S. and D. 174. M'Indoe, ut supra.

(g) Erskine, b. 3, tit. 7, § 22, 24. 1 Bell’s Com. 356. See opinion of the
Court in Sftewart’s case, Dec. 10th, 1712, Diet. 11,151; 11,154.
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within the meaning of the act. (a) But total relief (as 
to a cautioner) is not sufficient to raise the plea under 
the act, unless the cautioner be “ bound with and for 
another,” or as “ express cautioner.” (b) Or if he “ be 
bound as principal or co-principal,” the bond must con
tain “ a clause of relief,” or there must be a bond of re
lief “ apart,” (c) intimated personally to the creditor at 
his receiving of the “ bond.” (d)

It must be an obligation for a sum of money, to be 
paid within the seven years, (e) The act does not ex
tend to cautioners ad facta prccstanda, (f) or judicial 
cautioners, (y) or cautioners in marriage contracts, (h) 
or for the discharge of an office, (i)

The act does not extend to cautioners for relief, (J) 
for a composition in bankruptcy, (A) in bonds of corro-

(a) Ballantyne, Jan. 21st, 1708, Diet. 11,010. Park’s Creditors, Feb. 
16th, 1785, Diet. 11,031. Muir, Jan. 1728, Diet. 11,014. Smith, Nov. 
22nd, 1821, l S. and D. 159, affirmed 1 Wils. and Shaw, 315.

(b) Ross, Dec. 11th, 1729, Diet. 11,014. Scott, Feb. 8th, 1715, Diet. 
11,012. Douglas, Heron, and Co. Nov. 20th. 1792, Diet. 11,032, affirmed 
in House of Lords, Diet. 11,048. Yuille, Feb. 27th, 1827, F. C. 6 S. and D. 
137, affirmed, Sept. 15th, 1831, 5 Wils. and Shaw, 436. Same Case, 8 S. 
and D. 485.

(c) Ross, ut supra. Smith, Feb. 19th, 1829, 7 S. and D. 771. Douglas, 
Heron, and Co. ut supra. Burnet, June 29th, 1742, Diet. 11,018. Elch. v. 
Caut. 13.

(d) Bell, Feb. 14th, 1727, Diet. 11,039. M'Rankin, June 23rd, 1714, 
Diet. 11,036.

(e) Anderson, May 25th, 1821, F. C. 1 S. and B. 28. Balvaird, Jan. 18th, 
1709, Diet. 11,005. Borthwick, Feb. 4th, 1715, Diet. 11,008. Millers, Feb. 
19th, 1762, Diet. 11,027-

if) Stewart, July, 1726, Diet. 11,010. Robertson, Dec. 3rd, 1736, Diet. 
11,010. Elch. Caut. 5, 6. Sir R. Monro, July 22nd, 1741, Kilk. Diet. 
11,017- Elch. Caut. 10. Marshall, July 22nd, 1736, ib. 5.

(g) Hope, Feb. 4th, 1715, Diet, 11,009. M'Kinlay, Feb. 14th, 1781, 2 
Hailes, 881. Hog, June, 13th, 1826, 4 S. and D. 702.

(h) Stewart, ut sup.
(i) Caves, Jan. 3rd, 1743, Diet. 11,020. Elchies, Caut. 12. Strang, Jan. 

5th, 1709, Diet. 11,005.
(j) Forbes, Feb. 1726, Diet. 11,014. Bruce, June 26th, 1793, Diet.

11,033. (k) Cuthbertson, May 23rd, 1823, 2 S. and D. 330.
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boration, (a) nor to a person engaging by a missive letter 
to procure security to the creditor, or as guarantee for 
debts due, or for mercantile credit. (b)

Actions of debt for house mails, men’s ordinaries, ser
vants’ fees, merchants’ accounts, and others the like 
debts that are not founded upon written obligations, 
must be pursued within three years, otherwise the cre
ditor can have no action, except he either prove by writ 
or by oath of the party, (c)

This act applies to, 1st, Merchants’ accounts, whether 
in retail or in wholesale; (d) but not the price of goods 
consigned between foreign merchants; (e) nor bargains 
of moveables ; (f) nor contracts for repairs; (g) nor ac
counts between masters and owners of a ship. (A) 2ndly, 
Workmen’s wages, (i) 3rdly, Writers’ accounts, (j) 
salaries to factors, (k) claims of the clerk to a submis
sion.^) But this does not apply to cash advances, though 
it does to the charge for commission on advances, (m) 
4thly, Aliments furnished, (n) 5thly, Furnishings to a

(a) Rutherford, Feb. 8th, 1715, Diet. 11,012. Lady H. Gordon, Nov. 
16th, 1748, Kilk. Diet. 11,025, Elchies.

(b) More, Feb. 16th, 1710, Diet. 11,011. Spence, Feb. 3rd, 1742. Elch. 
v. Caut. 12. Hog and Co. July 9th, 1705, Diet. 11,029.

(c) 1579, c. 83. Erskine, Pr. b. 3, tit. 7, § 6, and Inst. b. 3, tit. 7, § 17.
(d) Ord, Feb. 15th, 1630, Diet. 11,083. Bruce, Feb. 11th, 1670,1 Brown’s 

Sup. 609.
(e) Hamilton and Co. Jan. 24th, 1795, Diet. 11,120. M'Farlan, Jan. 17th,

1827, 5 S. and D. 205. (/) Baird, Feb. 1688, Diet. 11,092.
(ff) Bell, Dec. 16th, 1755, 5 Brown’s Sup. 840.
(h) Butchart, June 13th, 1781, 2 Hailes, 885.
(i) Bayne, Dec. 21st, 1692, Diet. 11,092. Tweedie, June 8th, 1694, Diet. ib.
(j) Dallas, Feb. 21st, 1695, 4 Brown’s Sup. 271. Mason, Nov. 29th, 

1709, Diet. 11,094. M'Adam, Dec. 22nd, 1780, 2 Hailes, 875. Campbell, 
Nov. 23rd, 1813, 6 Dow, 116. Wallace, March 4th, 1829, 7 S. and D. 542. 
Smith, June 19th, 1829, ib. 771.

(k) Smith, Dec. 3rd, 1714, Diet. 11,096, sed quaere.
(l) Farquharson, July 22nd, 1755, Diet. 11,108.
(m) Scott, Feb. 24th, 1832, 10 S. and D. 375. Kerr, June 15th, 1827, 

5 ib. 802. Drummond, Feb. 19th, 1740, Diet. 5858.
(n) Hamilton, July, 25th, 1716, Diet. 11,100. Cuming, Jan. 6th, 1722, ib. 

11,101. Forsyth, Feb. 15th, 1791. Bell’s cases, 361. Finlayson, July 7th, 
1809, F. C. M'Dowall, Feb. 19th, 1807, Pres. App. 6.



family or a domestic establishment, (a) 6thly, Servants’ 
wages. (b) 7thly, House rents where the lease is 
verbal, (c) 8thly, It is no defence against an action 
for money recovered ex mandato. (d)

This prescription begins to run, 1st, From the day of 
payment of termly debts, as servants’ wages. 2ndly, 
From the close of the account; which is either the date 
of the last unpaid article ; (e) or of the last article pre
ceding an interruption of three years; or the last article 
preceding the day of the death of the debtor. (/) But 
it is a continuous account if it proceed without inter
ruption, although each year’s account should be summed 
up, and interest charged on it. (g)

To rebut the presumption it is necessary to show, by 
written mandate, the constitution of the debt; (h) in 
which case it is a debt of another class from that pro
vided for in the act. But it is not, for this purpose, 
sufficient to show a written order for goods with a car
rier’s receipt, (i) or a letter from a country writer em
ploying a town agent, (J)

In debts contemplated by the act, it is necessary after 
the term to prove by the writing or the oath of the
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(a) Russell, July 23rd, 1610, Diet 11,082. Guthrie, Feb. llth, 1724,
Diet. 11,101. *

(b) Act 1579, c. 83. Robertson, Dec. 10th, 1749, 1 Cr. and St. 293. 
M‘Dougal, Jan. 22nd, 1830, 8 S. and D. 959-

(c) Ferguson, Jan. 14th, 1737, Diet. 11,103. Cuming, Feb. 18th, 1825,
3 S. and D. 545. *

(d) Frier, Jan. 27th, 1826, 4 S. and D. 396.
(e) Beck, Nov. 30th, 1831, 10 S. and D. 81.
(/) 1 Bell’s Com. 331. Graham, Feb. 26th, 1670, Diet. 11,086. Ross, 

Feb. 12th, 1680, Diet. 11,089. Wilson, July 28th, 1680, Diet. ll,09o! 
Lady Ormiston, Nov. llth, 1709, Diet. 11,093. Wright, Feb. 14th, 1753 
Diet. 11,106. Lesly, Nov. 15th, 1808, F. C. Wilson, Feb. 7th, 1826 4S* 
and D. 427. ' ‘

(g) Whyte, Dec. 1st, 1829, 8 Sf and D. 154.
(Ji) Sadler, Dec. 18th, 1794, Diet. 11,119. Bell’s Cases, 104.
(*) Bell, Dec. 16th, 1755, 5 Brown’s Sup. 840. Douglas, of same date 

Diet. 11,116. Bell’s Cases, 97, and cases cited. '
(J) Wallace, March 4th, 1829, 7 S.and D. 542.
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debtor, or his representatives, or in a concern under 
the sole superintendance of a manager, by his oath, both 
the constitution and the subsistence of the debt, (a)

If the original debtor had died within the three years, 
as there could not be any presumption of payment, 
proof of the constitution of the debt, with the heir’s oath 
negative of payment, is sufficient to support the action. 
If the three years had expired before the original debtor’s 
death, the presumption of law is held to attach, and the 
heir’s oath negative of payment does not overturn it. (b) 

Ministers’ stipends and multures are prescribed after 
five years from the term of payment, (c)

Rents, maills, or duties, are prescribed after five years 
from the tenant’s removing from the land, (d) and the 
dependence of a sequestration for rents, does not bar tbe 
prescription, (e)

The principal general enactments by which the limit
ation of personal actions is established in England are, 
21 Jac. 1, c. 16, § 3, 4, 5, 6, and 7 ; and 4 & 5 Ann, 
c. 16, § 19; and 9 Geo. 4, c. 14, § 1, 2, 3, 4, 8, 9, 10. 
The 21 Jac. 1, c. 16, § 3, enacts, that all actions of ac
counts and upon the case (other than for such accounts 
as concern the trade of merchandise between merchant 
and merchant, their factors or servants), all actions of 
debt grounded upon any lending or contract without 
specialty, all actions of debt for arrearages of rent, ac
tions for trespass, detinue, and replevin for goods or

(a) Donaldson, Jan. 15th, 1766, Diet. 11,110. Bryson, Nov. 16th, 1825,
4 S. and D. 180. Ersk. b. 3, tit. 7, § 18 ; tit. 4, § 11, 13. 1 Bell’s Com.
332, 334. Lesly and Wilson, supra. Nisbett’s Trustees, Jan. 23rd, 1829, 
7 S. and D. 307. Smith, Feb. 17th, 1831, 9 S. and D. 474. Duncan, July 
2nd, 1829, 7 S. and D. 821. Buchanan v. Paterson, Nov. 20th, 1828, 
7 S. and D. 35.

(b) Granger’s Executors, 11 S. and D. 591.
(c) Act 1669, c. 9. Erskine, b. 3, tit. 7, § 20, and note, p. 766, 767. 

Nisbet, July 10th, 1729, Diet. 11,059. Fairholm, Feb. 3rd, 1725, Diet. 
11,058.

(d) Murray, Dec. 9th, 1709, Diet. 11,054.
(e) Cochrane, Jan. 15th, 1830, 8 S. and D. 324.
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cattle, and all actions of trespass, quare clausum fregit, 
shall be commenced within six years next after the cause 
of such action or suit, and not after ; and all actions of 
trespass, of assault, battery, wounding, imprisonment, or 
any of them, within four years next after the cause of 
such actions or suit, and not after; and actions upon the 
case for words within two years next after the words 
spoken, and not after.

The act does not affect debts due on a specialty, nor 
secured by judgment or recognizance; and although the 
statute includes in its terms actions of debt for arrearages 
of rent, yet it does not extend to rent reserved by inden
ture under seal, (a) nor to a rent charge, (b)

But after twenty years, if a plea of payment or release 
be pleaded, the payment or release may be presumed, 
until sufficiently rebutted. But it is said that to warrant 
such a presumption, there must be full twenty years 
from the time when the bond became forfeited. (c)

The computation of the time which constitutes the long 
prescription is, “ de momento in momentum,” “ dies 
ultimus caeptus non habitur pro completo.” (d) The 
prescription is not acquired until the last day of the 
time is completed.

According to some decisions in England, it has been 
considered that the day upon or in which the cause of 
action accrued is to be included in the calculation ; (c) 
but according to more recent decisions, it should seem 
that it ought in general to be excluded, (f)

(a) Freeman v. Stacy, Hutton, 109. Leigh v. Thornton, 1 Bar. and Aid.
625. 1 Saund. 38.

(b) Cupit v. Jackson, M‘Clell. 495. S. C. 13 Price, 721.
(c) Colsell v. Budd, 1 Camp. 27. William v. Gorges, Ib. 721.
(d) Matth. Paraem. Belg. 9, n. 5. Voet, lib. 44, tit. 3, n. 1. Ersk. b. 3, 

tit. 7, § 30.
(e) Rex v. Arundel, Hob. 109. Clarke v. Davey, 4 Moore, 465. 2 Bl.

Com. 141, n. Lloyd v. Wigney, 6 Bing. 489. 1 Burn’s J. 805, 806.
(/) Lester v. Garland, 15 Ves. 248. Pellew v. Inhabitants of Wonford, 

9 Bar. and Cres. 134. Hardy v. Ryle, Ib. 603. Higgins v. M‘Adam, 
3 Young and Jer. 1 and 16. 1 Man. and Ry. 300, 11. b. Pellew v. East
Wonford, 4 Man. and Ry. 130.
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In prescriptions of a year there is most frequently 
added a da)' to the year (a year and a day), in order to 
avoid a question whether any part of the last day is in
cluded in the computation, (a)

It is a general maxim that prescription does not run 
against a person who is not entitled, or not enabled to 
sue for his demand, “ contra non valentem agere non 
currit praescriptio.” (b) It cannot run therefore where 
a debt is payable on a condition, or on a future day, 
until the condition takes effect, or the day for payment 
has arrived.

It does not run against a married woman in respect 
of any demand which she may have against her hus
band, or against a third person, if the latter, in case that 
demand was established, would have a right of action 
against the husband, (c)

Coverture also is an exception under the English 
statutes of limitations.

It does not run against creditors during the period 
allowed to the heir for making an inventory ; (d) nor 
against the heir who has entered with benefit of inven
tory, in respect of any demand which he may have 
against the succession. (e)

The Code Civil adopts the latter rule.
According to the former and present law of France, 

the prescription runs against a vacant succession, al
though there be no curator of it, during the three months 
for making the inventory, and the forty days for delibe
rating. (/)

(a) Groeneweg. ad Inst. lib. 4, tit. 12. Voet, lib. 44, tit. 3, n. 4.
(b) Cod. lib. 7, tit. 39,1. 3.
(c) Voet, lib. 23, tit. 5, n. 8, and lib. 44, tit. 3, n. 11. Zyp. Not. Belg. 

lib. 5. Wesel, de Conub. Soc. Tr. 2, c. 1, n. 72. Pothier, Tr. des Oblig. 
n. 681. Code Civil, art. 2254, 2255. Mackie v. Stewart, July, 1665, Diet. 
11,204. Gaw, June 22nd, 1675, Diet. 11,183. Taylor, Nov. 16th, 1675, 
Diet. 6055.

(d) Cod. lib. 6, tit. 30, 1. 22, § 11. Voet, lib. 44, tit. 3, n. 11. Pothier,
ib. n. 681. (e) Pothier, ib. 681.

(/) Pothier, ib. Code Civil, art. 2258, 2259.
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It has been decided that the annus deliberandi of the 
debtor’s heir does not stop the Scotch triennial prescrip
tion. (a) >

The prescription does not run against a person taking 
under a fidei-commissum subject to a preceding estate, 
during the continuance of that estate ; (b) nor against a 
fiar excluded by a liferenter. (c)

An instance under the law of England of the Sta
tute of Limitations not running because no suit could be 
instituted, is that of a payee of a bill being dead at the 
time it fell due. In that case it was held, that the 
statute did not begin to run until letters of administration 
had been obtained by some one. (d) So where the tes
tator resided and died abroad, it was held that his exe
cutor in England might be sued within six years after 
his taking out probate. (e)

If the Statute of Limitations once begin to run, it con
tinues to do so, and if the cause of action were complete 
in a testator’s life-time, then the statute begins and con
tinues to run from that time, and not from his death, or 
the time of obtaining the probate, (f)

If there be a known executor de son tort, he must be 
sued within six years, though there be no rightful exe
cutor. (g)

The absence of the creditor or debtor did not under 
the civil law, or the jurisprudence founded on it, prevent 
the running of the prescription, unless it was an absence

(a) Duke of Argyle v. Campbell, July, 27th, 1736, Elch. Prescription, 
No. 10.

(b) Cod. lib. 6, tit. 43, 1, 3, § 3.
(c) Elliott, Feb. 18th, 1724, Diet. 11,209. Brown, Feb. 5th, 1680, Diet. 

11,028. Scott, Dec. 21st, 1756, 5 Brown’s Sup, 854. M'Ghie, Dec. 17th, 
1776, Diet. 11,112. Lawrie, Dec. 7th, 1830, 9 S. and D. 147.

(d) Douglas v. Forrest, 4 Bing. 686.
(e) Murray v. E. I. Company, 5 Bar. and Aid. 212.
(/) Hickman v. Walker, Willes, 27.
[g) Webster v. Webster, 10 Ves. 93.
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in the civil or military service of the state, or fortuito 
casu, or accompanied with imprisonment, (a)

Pothier considers that when a person is absent in a 
very distant country, for instance, in the East Indies, 
and the agent who had a procuration from him in his 
own country is dead, so that there is nobody to take 
charge of his affairs, the prescription nevertheless takes 
place. He does not fall within the rule, contra non va- 
lentem, Sfc., for however distant he is, he may receive 
intelligence from his own country, and transmit another 
procuration. But there may be circumstances under 
which it is not possible to do so, and when these are 
fully made out, he may have the benefit of the rule. (b)

Absence does not furnish an exception under the Code 
Civil.

Imprisonment abroad bars the prescription by the law 
of Scotland.(c) In the triennial prescription there is no 
deduction for absence from the kingdom. (d)

Absence or imprisonment beyond sea of the creditor 
or debtor, prevents the operation of the English Statute 
of Limitations, (e)

If a foreigner or other person have never been in 
England, the Statute of Limitations never commences 
to operate, (f) and therefore a foreign sovereign who has 
never been in England, has a right, even after the lapse 
of twenty-three years, to come in and prove by his am-

(a) Cod. lib. 7, tit. 35,1. 1, 2, 4, 6, 8, Grot. Manud. ad Jurisp. Holl. 
lib. 2, c. 7. Matth. Panem. 9, n. 22. 23. Voet, lib. 44, tit. 3, n. 9.

(b) Pothier, Tr, des Oblig. n. 684.
(c) Duke of Lauderdale, Jan. 25th, 1678, Diet. 11,193. O’Neal, Nov. 

23rd, 1803, Diet. 11,201. Robertson, July 7th, 1758, 5 Brown’s Sup. 357. 
Campbell, Dec. 19th, 1765, Ib. 915, 926. Brodie, Feb. 20th, 1821, F. C. 
Wemys, Dec. 19th. 1766, 5 Brown’s Sup. 933.

(e?) M‘Ghie, Dec. 17th, 1776, Diet. 11,112.
(e) Fladong v. Winter, 19 Ves. 200. 4 and 5 Ann, c. 16, et seq. Greig

v. Somerville, 1 Russ, and M. 338.
(/) Sturt v. Mellish, 2 Atk. 612. Strithorst v. Graeme, 2 Bl. R. 725. 

S. C. 3 Wils. 143. Greig v. Somerville, 1 Russ, and M. 338.
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bassador a debt against the estate of an intestate, part of 
which still remains in court, in consequence of the in
fancy of the party entitled to it, (a) and this notwith
standing successive advertisements and decrees in an 
amicable suit; (b) but after such delay, the fund re
maining in court was in equity only liable to bear a 
relative proportion of the claim, (c)

Persons labouring under furiosity, or in the language 
of the law of England non compotes mentis, are also 
excepted/ from the prescription and Statute of Limita
tions. I

Prescription did not by the civil law, or in the juris
prudence of Holland and Spain, run against minors, (d) 

Under the coutume of Paris and Code Civil, the pre
scription/of thirty years does not run against minors, 
but they! are barred by the shorter prescriptions, (e)

By the law of Scotland, the years of minority are 
deducted yrom the term of the long prescription, (f) 
The triennial prescription runs against minors ; (g) but 
the vicennial prescription does not run against them, (h) 

Infancy is excepted from the operation of the English 
Statutes of Limitatign.

The prescription may be interrupted either judicially 
or extrajudit^ally. If interrupted the running of the 
time is not merely suspended, but broken off so

(a) Greig v. Somerville, 1 and M. 338.
(b) Ib. Lashley v. Hogg, 11 Ves. ^nffell v. Haddon, 1 Madd. 529-
(c) Ib. ^ - Nv
(d) Cod. lib. 7, tit. 35,1. 3. Voet, lib. 4, tit. 4, n. 29. ^Grot. Marius ; '

Jurisp. Holl. lib. 2, c. 7; lib. 3, c. 46, n. 9, 10. Mattly Parsem. paraem. 9, 
n. 22, 23. L. 5, tit. 8, lib. 11, Nov. Rec. /

(e) Coutume of Paris, art. 114. Pothier, Tr. de* Oblig. n. 682, 718. 
1 Dupless. 494. Code Civil, art. 2252, 2278.

(/) Act 1617, c. 12. Ersk. b. 3, tit. 7, § 35. Earl of Marchmont, Feb. 
23rd, 1714, Diet. 11,154. Dalrymple, 1737, Elch. Pres. 14. Blair, July 
1741, ib. 8. Ruddiman, June 25th, 1746, ib. 28, Diet. 11,155. Inveraw, 
Jan. 20th, 1747, Diet. 11,156. Cuming, Dec. 8th, 1790, Diet. 11,170. 
Campbell, Dec. 19th, 1765, 5 Bro. Sup. 917. Bell’s Princ. 161.

{g) Act 1669, c. 9.
(h) Brown, Jan. 26th, 1709, Diet. 11,150. 5 Brown’s Sup. 915.
VOL. III. K K K
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that it becomes necessary to begin a new course of 
prescription.

Under the civil law, and the jurisprudence of Holland, 
Spain, and France, judicial interruption was effected by 
the commencement of an action for the demand, (a)

It is requisite, however, that the judicial process 
should he accompanied by the formalities which would 
render it valid, (b)

So in the law of Scotland, the interruption is not com
petently made, unless the debtor is lawfully cited (c) 
specially to pay the debt in question. (d)

The action must be called in court. A mere citation 
is only a temporary interruption requiring to be re
newed every seven years, (e)

The action must proceed upon a legal title to the 
debt; or at least, there must be in the pursuer a radical 
title capable of being completed, (f)

It is not strictly necessary that a special action should 
be raised for the debt. It is sufficient to enter a claim 
in a proper process of competition ; as ranking and sale, 
multiplepoinding or sequestration. (g) Even a claim 
lodged in a process as a counter demand, and in defence, 
has been held an interruption. (h)

(a) Cod. lib. 7, tit. 33,1. 2 ; tit. 40,1. 3. Voet, lib. 5, tit. 1, n. 149 ; lib. 
41, tit. 3, n. 20. L. 5, tit. S, lib. 11, Nov. Rec. L. 21, tit. 29, Part. 3. 
Pothier, Tr. des Oblig. n. 697. Code Civil, art. 2244, et seq.

0) Ib.
(c) Campbell, Jan. 18th, 1799, Diet. 11,120. Baillie, March 2nd, 1790, 

Diet. 11,286.
(d) Garden’s Case, Nov. 26th, 1743, Diet. 11,274. Ersk. b. 3, tit. 7, § 38. 

M'Dowal, Nov. 30th, 1739, Elch. Pres. 19. Menzies, Feb. 16th, 1699, 
Diet. 11,258. Vans, June 14th, 1816, F. C.

(e) Act 1669, c. 10. Camerons, July 30th, 1761, Diet. 11,331.
(f) Blair, Dec. 9th, 1735, Diet. 11,270, Elch. Pres. 7. Robertson, July

5th, 1776, Diet. Pres. 2. 2 Hailes, 707. Earl of Home, Aug. 1st, 1764,
Diet. 5555.

(g) Crawford, July 20th, 1732, Diet. 11,049. Thomson, July 28th, 1774,
Ib. 2 Hailes, 591. Douglas, Heron, and Co. Nov. 26th, 1784, Diet. 
11,127, Graham, May 30th, 1811, F. C. Menzies, Feb. 16th, 1699, Diet. 
11,258. 54 Geo. 3, c. 137, § 52. Crawford, May 25th, 1827, 5 S. and D.
705. $) Sloan, June 1st, 1827, 5 S. and D. 742.
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But neither a claim lodged with a trustee under a 
private trust, nor the production of a claim in a process 
of cognition and sale by tutors, (a) nor a claim of reten
tion made judicially by a law agent without producing 
his account, (6) has been held sufficient to interrupt 
prescription ; and it has been also held, that where in 
an action of relief against the co-obligant, the creditor 
was examined, and produced his ground of debt in the 
action, this was no interruption, (c)

In interruption by diligence, it is not enough to re
gister the obligation and extract a decree of registration ; 
or even to raise horning, without giving a charge; or 
poinding, without following it up by execution. (d) In
formal diligence will not interrupt, (e)

By the law of England, the process to save the statute 
must be the proper basis of the subsequent proceedings, 
and the form of action must be described therein, as the 
plaintiff would afterwards declare. If the proceeding is 
by writ of summons, the plaintiff or his attorney must 
return it non est inventus, and enter the same of record 
within one calendar month after the execution, or four 
months from the teste. Every continued process to save 
the Statute of Limitations must have a memorandum 
endorsed and subscribed, specifying the date of the first 
writ, for otherwise, by the express terms of the 2 Wm. 4, 
c. 39, § 10, no such first writ will be available to prevent 
the operation of any Statute of Limitations. (f)

Extrajudicial interruption is effected by an act whereby

(a) Ferrier, July 9th, 1811, F. C.
ib) Executors of Couper, Nov. 26th, 1753, Diet. 11,107.
(c) Viscount Arbuthnot, March 3rd, 1795, Diet. 11,133. 
id) Johnson, Jan. llth, 1672, Diet. 11,237. Thomson, Diet. General 

Charge, 11,264. Wright, Dec. llth, 1717, Diet. 11,268. M'Nicol, Nov. 
29th, 1821, 1 S. and B. 175. Lauder, Nov. 27th, 1630, Diet. 10,655. 
Douglas, Heron, and Co. Nov. 26th, 1784, Diet. 11,127.

(e) Cameron, July 30th, 1761, Diet. 1J .331. Earl of Hopetoun, July 21st, 
1784, Diet. 11,285. Grant, July 21st, 1784, Diet. 11,283. 

if) 3 Chitty’s Prac. 408.
K K K 2
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the debtor acknowledges the debt, (a) It is not neces
sary that the creditor should be a party to such act. 
Thus, if in the inventory of the effects of the debtor, the 
debt is included amongst the charges, parmi le passif, 
such inventory, though not made with the concurrence 
of the creditor, is an act which recognizes the debt, 
and interrupts the prescription. (b)

As against the debtor an acknowledgmentsows signature 
prwie will be sufficient; but as against a third person, 
who is interested in having the debt prescribed, the act 
would not be effectual according to the law if it is only 
under private signature, unless it has acquired a date 
anterior to the accomplishment of the prescription, and 
which is authenticated either by a register (le controle),- 
or by the decease of some of the persons who have sub
scribed it; for otherwise these acts under private signa
ture have no date as against third persons, except from 
the time of their being exhibited, (c)

A verbal acknowledgment of the debt, when it ex
ceeded one hundred livres, under the former law, and 
one hundred and fifty francs under the present law, 
would not be admitted, unless there existed a commence
ment of proof by writing. (d)

There may be an implied acknowledgment, as by the 
payment of part of the demand : “ Quoti.es actus tacitam 
aut expressam vel prcesumptam juris alieni vel debiti con- 
fessionem implicat, toties fit interruptio civilis.” (e)

This doctrine is recognized by the Code Civil, (f) 
Amongst the modes by which interruption takes place 

in the law of Scotland may be mentioned, giving a new 
voucher, document, or acknowledgment of the debt, as

(a) Cod. lib. 7, tit. 39,1. 3, 7. Perez, ad Cod. lib. 7, tit. 39, n. 14.
(ft) Pothier, Tr. des. Oblig. n. 693.
(J) Pothier, ib. n. 694. Code Civil, art. 1328.
(d) Ord. 1667. Code Civil, art. 1341.
(e) D’Argentre, sur PArt 166 Coutume de Bretagne. Merlin, Interrupt,

de Prescript. 491. , (/) Art. 2248.
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showing it not merely to be subsisting, but insisted 
on : (a) such is a bond of corroboration ; (b) an engage
ment to pay interest, (c)

Implied interruption is by partial payment, or by 
payment of interest, evincing that the debt is neither 
paid nor abandoned. But indefinite payment secretly 
ascribed by the creditor to the debt will not interrupt.

A series of decisions in England had allowed the ope
ration of the Statute of Limitations to be prevented by 
verbal acknowledgments of so very vague and equivocal 
a character, that it became necessary for the legislature 
to interpose.

By the 9 Geo. 4, c. 16, it is enacted, that no acknow
ledgment or promise by words only shall be sufficient 
evidence of a new or continuing contract, whereby to 
take any case out of the operation of the Statute of 
Limitations, or to deprive any party of the benefit thereof, 
unless such acknowledgment or promise is made or 
contained by or in some writing, to be signed by the 
party chargeable thereby.

A signature by an agent it is said is not sufficient, (d)
The written acknowledgment must contain so explicit 

an admission of a continuing debt, as to afford a just in
ference of a promise to pay ; (e) and if qualified or con
ditional, the event on which the payment was to be made 
must be shown to have happened, as when the promise 
was to pay when able, in which case the ability to pay 
must be averred and proved, (f)

A promise in writing to pay the balance due, without

(a) Pitmedden, July 4th, 1705, Diet. 11,261. Halyburton, Feb. 6th, 1736, 
Diet. 11,015, Elch. Pres. 8. Aitkin, Nov. 19,1766,1 Hailes, 148. M'Tavish, 
Jan. 25th, 1825, 3 S. and D. 472.

(b) Halyburton, ut supra.
(c) Skene, Feb. 1686, Diet. 11,256.
(d) Whippy v. Hilary, 3 Bar. and Adol. 399- 1 Chitty’s Pract. 763.
(e) Per Lord Tenterden, Tanner v. Smart, 6 Bar. and Cres. 603.
(/) Ib. Lain# v. M'Kenzie, 4 Car. and P. 463. Scales v. Jacobs, 

3 Bing. 638.
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naming any sum, is sufficient under this act to take the 
case out of the statute, though if the only evidence be 
the writing, and proof of the original cause of action, 
without showing what was due, the plaintiff can only 
recover nominal damages, (a)

The act does not alter, or take away, or lessen the 
effect of any payment of any principal or interest made 
by any person whatsoever. But where an action is 
brought against the executor of a deceased contractor, 
a payment by a joint surviving contractor after the 
death of the testator, will not take the case out of the 
statute. (b)

No indorsement or memorandum of any payment writ
ten or made after the time appointed for the act to take 
effect upon any promissory note, bill of exchange, or 
other writing, by or on the behalf of the party to whom 
such payment shall be made, shall be deemed sufficient 
proof of such payment, so as to take the case out of the 
operation of the Statutes of Limitation, (c)

The act, as well as the previous Statutes of Limitation, 
are to be deemed to apply to the case of any debt on 
simple contract alleged by way of set off on the part 
of any defendant, either by plea, notice, or other
wise. (d)

An interruption to one of several debtors in solido, 
is an interruption against the others, and their heirs, (e)

It is otherwise with respect to several heirs of the 
same debtor ; an acknowledgment by one, or an inter
pellation by one, only interrupts the time of prescription 
with respect to the part for which he is personally the

(a) Dickenson v. Hatfield, 2 Mood, and M. 141. S. C. 5 Car. and P. 46.
(b) Atkins v. Tredgold, 2 Bar. and Cres. 23.
(c) 9 Geo. 4, c. 14, § 3.
(d) Sect. 4. 21 Jac. 1, c. 16, § 3. Remmington v. Stevens, 2 Str'. 1271. 

Bui. N. P. 180.
([e) Cod. lib. 8, tit. 40,1. 5. Voet, lib. 45, tit. 2, n. 6. Perez, ad Cod. 

lib. 8, tit. 40, n. 18. Potbier, Tr. des Oblig. n. 272. Clerk, Jan. 27th, 1747, 
Diet. 10,662. Gordon, June 23rd, 1784, Diet. 7532, 2 Hailes, 947.
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debtor, and does not prevent the prescription of the part 
due from the other, who has neither acknowledged the 
debt, nor received any judicial interpellation, (a)

In like manner, the judicial interpellation of the heir 
of one of the debtors in solido, interrupts the prescription 
against all the other debtors. (b)

But the interpellation of one of the heirs of one of the 
debtors in solido, of a divisible debt, only interrupts the 
prescription against the other debtors, so far as that heir 
is liable for the debt. (b)

In England, by the act of 9 Geo. 4, c. 14, it is enacted, 
“ that when there are two or more joint contractors, or 
executors or administrators of any contractor, no such 
joint contractor, executor or administrator, shall lose the 
benefit of the Statutes of Limitation, so as to be charge
able in respect, or by reason only of any written ac
knowledgment or promise made and signed by any other 
or others of them.

“ In actions commenced against two or more such joint 
contractors, or executors, or administrators, if it shall 
appear at the trial or otherwise, that the plaintiff, though 
barred by either of the said recited acts, or this act, as 
to one or more of such joint contractors, or executors, or 
administrators, shall nevertheless be entitled to recover 
against any other or others of the defendants, by virtue 
of a new acknowledgment, or promise, or otherwise, 
judgment may be given, or costs allowed for the plaintiff, 
as to such defendant or defendants against whom he 
shall recover, and for the other defendant or defendants 
against the plaintiff.” (c)

There is a great difference in the civil law and the 
jurisprudence founded on it, whether the acknowledg
ment of the debt by the debtor is made before or after 
the time when the prescription is accomplished. In the

(a) Pothier, Tr. des Oblig. n. 698. (b) Ib.
(cj 9 Geo. 4, c. 14, § 2.
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former case, its only effect is that of interrupting the 
prescription, and such acknowledgment might be made 
not only hy the debtor himself, but also by a tutor, 
curator, or person having a general procuration, and 
even by the minor himself.

But if the acknowledgment be made after the time of 
prescription is accomplished, and the debt be revived, it 
can only he made by the debtor himself, who must be of 
full age. ItJ cannot be made by a tutor, a curator, or 
a person having a general procuration for the particular 
purpose. The reason assigned is, that an acknowledg
ment made after the prescription is accomplished for the 
purpose of destroying it, involves a gratuitous alienation 
of the Jin de non recevoir, acquired by the completion of 
the time, and the gratuitous alienation of a right exceeds 
the authority of a tutor, curator, or person acting under 
a general power.

Although, by the law of England, the minority of the 
debtor would prevent his acknowledgment from reviving 
the debt if his infancy were insisted on, yet an executor 
is not bound to plead the Statute of Limitation to an ac
tion brought by the creditor of his testator, (a)

Nor is it any breach of his duty that he acknowledges 
a debt which he knows to be due by his testator.

The English Statutes of Limitation were adopted in 
all the colonies except those in which the law of Holland, 
Spain, and France prevails.

In Jamaica, the act 9 Geo. 4, c. 14, has been enacted 
by an act of its legislature, (b) but it has not been adopted 
in the other colonies. Besides the English Statutes of 
Limitation, there is an act of the Jamaica Legislature 
which has also been enacted by the Grenada Legislature, 
whereby all bills, bonds, and mortgages, whereon no

(a) Norton v. Frecker, 1 Atk. 526. Castleton v. Fanshaw, Prec. Ch. 100. 
Expt. Dewdney, 15 Ves. 498.

(5) Jamaica Act, 9 Geo. 4, c. 20.
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interest hath been paid, and judgments, recognizances, 
fines, and amerciaments, and all and every other writing 
and writings obligatory whatsoever, which have not been 
legally demanded within the space of twenty years, since 
the dates thereof respectively, or since the last payment 
of interest upon such bills, bonds, and mortgages, are 
declared to be null and void to all intents, constructions, 
and purposes whatsoever, (a)

The English Statutes of Limitation, prior to that of 
the 9 Geo. 4, are generally adopted in the several states 
of America, except Louisiana. The code of the latter 
state adopts generally, the provisions of the Code Civil; 
but actions on bills of exchange are prescribed by five 
years. Certain demands are prescribed by one year, 
and others by three years. In general, all other per
sonal actions are prescribed by ten years, if the creditor 
be present, and by twenty years if he be absent, (b)

(a) Jamaica Act, 29 Geo. 3, c. 13. Grenada Act, March 4th, 1819, 
n. 144, § 3.

(b) Louisiana Code, art. 3508.
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SECTION VII.

THE LAW WHICH GOVERNS THE DISCHARGE.

As a consequence of the doctrine that the lex loci contractus governs the con
stitution, and the rights, and obligations of the contract, it also governs 
its discharge.—Rule established generally under the several systems of 
jurisprudence here considered, that what is a discharge in loco contractus, 
is a discharge everywhere.—The discharge must extinguish the debt, and 
not merely bar the remedy.—The prescription which is admitted is that 
established by the lex loci fori.—Cases in which the prescription extin
guishes the debt.—The Jamaica and Grenada acts.

It has been considered as a proposition established by 
the opinions of jurists, and generally by the concurring 
course of judicial decisions, that the rights and obliga
tions which a contract imports, as well as the constitution 
of the contract itself, must be decided by the lex loci con
tractus. It seems to follow as a necessary consequence 
of this proposition, that the performance of the contract, 
and the satisfaction, discharge, or extinction of these 
rights and obligations, must be governed by the same law.

The texts which have been already cited from jurists 
in support of the first equally sanction the latter pro
position.

That which constitutes the performance or satisfaction 
of the contract, or extinguishes or discharges the rights 
and obligations which it imports, must be deemed as 
much part of the contract, as if the manner of the per
formance, extinction, or discharge had been expressly 
stated in the contract. If, for instance, novation or de
legation in loco contractus has the effect of extinguishing 
the original obligation, or if compensation operate pleno



jure as payment, these are properties which attach to 
and are part of the original contract, and must therefore 
be governed by the lex loci contractus. Such is the opi
nion conveyed by J. Voet, when in speaking of the law 
which regulates the performance of the contract, he 
adds, “ lit ita, secundum cujus loci jura implementum 
accipere debuit contractus, juxta ejus etiam leges resol- 
vatur.” (a)

Burgundus lays down the rule : “In omnibus quae
ex ea sunt, aut inde oriuntur, aut circa illam consistunt 
aut aliquo modo affinia sunt, consuetudinem loci specte- 
mus, ubi eandem implere convenit; affinia solutionis sunt, 
prescriptio, oblatio rei debit*. ” (b) And again: “ Ea 
quae ad complementum vel executionem contractus spec- 
tant, vel absolute eo superveniunt, solere a statuto loci 
dirigi, in quo peragenda est solutio. Rationem mutu- 
antur a Jurisconsulto qui unumquemque vult, in eo loco 
contraxisse intelligi, in quo, ut solveret, se obligavit.”(c)

This rule would equally apply if the place in which 
the contract was made, were also that in which it was to 
be performed, as it is always presumed to be, unless some 
other place is named. Huber and Casaregis also adopt 
the same opinion, (d)

Again, the question whether the contract is performed, 
and the rights it confers and the obligations it imposes 
are extinguished, necessarily involves the merits of the 
cause, the “ decisoria causae” and “ litis decisionem.” 
In the opinion of jurists they are governed by the 
lex loci contractus, “ In iis quae spectant decisioria
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(a) Mynsingerus, cent. 4, obs. 82, n. 5, 6. Christin. vol. 2, decis. 134, 
n. 3, 4. Fab. Cod. lib. 2, tit. 31, def. 2, 3. Voet, lib. 4, tit. 1, n. 29.

(b) 2 Boull. obs. 46, p. 462, 472, 475, 476. Burgund. tract. 4, n. 27 
and 28.

(c) Burgund. Tr. 4, n. 29. 2 Boull. ib. p. 498.
(d) P. Voet, § 9> c. 2, n. 20. Christin. vol. 1, decis. 283, and vol. 2, decis. 

134. Huber, lib. 1, tit. 3, § 3, 7. Casareg. decis. 179, § 60, 61. Fab. Cod. 
ib. Sanded Decis. lib. 1, tit. 12, def. 5. Pardessus, tom. 5, n. 1495.
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causse, et litis decisionem, inspiciuntur statuta loci ubi 
contractus fuit celebratus, quoad effectus causatos, vel 
causandos ex ipso contractu, secundum naturam con
tractus, nullo facto extrinseco occurrente.” (a) “ Quod
si de causae meritis agatur, quae spectant, ipsam decisio
nem negotii principalis, adhibendae distinctiones antea 
propositae.” And according to these distinctions, Voet 
adds, “ si in personam ex contractu, locus contractus vel 
ratione initii vel implementi.” (b)

A similar opinion is expressed by Casaregis: “ Item 
videmus dispositionem municipalem unius loci etiam alio 
se extendere quoad contractus gestos in municipio, non 
ad insinuandam jurisdictionem statuentium in alienum 
territorium, sed ad hoc, ut judex territorii exteri, sine 
laesionepropriae jurisdictionis, servare debeat in decisoriis 
talis contractus, leges, et consuetudines loci, ubi gestus 
fuit.” (c)

The result of the opinions of foreign jurists may be 
stated in the language used by Lord Ellenborough, 
“ the rule was well laid down by Lord Mansfield, id) 
that what is a discharge of a debt in the country where 
it was contracted, is a discharge of it everywhere, 
and that principle was recognized in Hunter v. 
Potts”

The most frequent occasions for the application of this 
principle are those in which the debt has been discharged 
by the operation of bankrupt laws.

If the discharge is obtained in the country where the 
debt was contracted, it operates as an extinction of the 
debt in whatever place the creditor might seek to enforce 
it. On the other hand, the discharge is ineffectual if

(a) 2 Boull. 461. Voet, de Stat. § 10, n. 13. Casareg. disc. 43 $ 130, n. 28.
(b) Voet, ib. Casareg. ib.
(c) Rot. Genuen. dec. 38, n. 3. Casareg. disc. 43, n. 19,
(d) Potter v. Brown, 5 East, 130. BaUantine v. Golding, 4 T. R. 182.



the debt were not contracted in the country in which 
the discharge was obtained, (a)

This distinction is adopted by the Court of Session in 
Scotland. Thus, where part of the debt was liquidated 
by a bill payable at Berwick, and the residue of the de
mand resting on the original contract was payable in 
Scotland, it was held, that so much of the debt as con
sisted of the bill was an English debt, and discharged by 
the certificate under the English bankrupt law, but that 
the balance was a Scottish debt, and not discharged by 
it. (b)

This doctrine is in conformity with the opinions of the 
Dutch jurists, and is also admitted in the judicial deci
sions of the United States, (c)
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(a) Smith v. Buchanan, 1 East, 6. Hunter v. Potts, 4 T. R. 182, 192. 
Ballantine v. Golding, Cooke’s Bank. L. 515. Beawe’s Lex Merc. 496. 
Waring v. Knight, cited, l'East, 6. Pidder v. M'Master, 8 T. R. 609. Lewis 
v. Owen, 4 Bar. and Aid. 654. Phillips v. Allan, 8 Bar. and Cres. 477. 
Quin v. Keeffe, 2 H. Bl. 553. 1 Bro. C. C. 376. Burrows v. Jemino, 
2 Str. 733. Male v. Roberts, 3 Esp. 163. Eden’s Bank. Law, 420.

(fi) Sir James Rochead v. Scott, June 30th, 1724, Edgar, 60. Marshall 
v. Yeaman and Spence, June 20th, 1746,1 Falcon. 147. Christie v. Straiton, 
Nov. 4th, 1746, Kilk. 203. Coalston v. Stewart, Aug. 3rd, 1770, Hamilton’s 
Coll. 110. Watson v. Renton, Jan. 21st, 1792, Diet. 4582, 8 Fac. Coll. 409, 
Bell’s cases, 92. 2 Bell’s Com. p. 688, 689, note 4. Armour v. Campbell,
Jan. 21st, 1792, 8 Fac. Coll. 417. Stein’s case, 2 Dow’s App. Cas. 230. 
2 Rose’s Cas. 291. Gordon v. Gordon, Nov. 12th, 1818, F. C. Odwin v. 
Forbes, Privy Council, May 31st, 1815, Buck’s Rep. 57, reported by Henry. 
Richardson v. Lady Hadinton, 2 Shaw’s App. 406.

(c) Van Raugh v. Van Arsdaln, 3 Caine’s Rep. 154. Smith v. Smith, 2 
Johns. Ch. Rep. 225. Blanchard v. Russell, 13 Mass. Rep. 1. Bradford v. 
Farrand, ib. 18. Van Reimsdyk v. Kane, 1 Gall. Rep. 371. Le Roy v. 
Crowninshield, 2 Mason’s Rep. 151. Green v. Sarmiento, 1 Peters’s U. S. 
Rep. 74. 2 Kent’s Com. p. 459. Thompson v. Ketcham, 8 Johns. Ch. Rep. 
189. Warder v. Arell, 2 Wash. Virg. Rep. 282, 293, et seq. Seabright v. 
Calbraith, 4 Dali. 325. Bartsth v. Atwater, 1 Connect. Rep. 409. Ory v. 
Winter, 16 Martin’s Rep. 277. Evans v. Gray, 12 Martin’s Rep. 475. 
Chartus v. Cairness, 16 ib. 1. Van Cleff v. Terasson, 3 Pick. Rep. 12. 
13 Mass. Rep. 7* Hicks v. Brown, 12 John. Ch. Rep. 142. Baker v. 
Wheaton, 5 Mass. Rep. 511. Watson v. Bourne 10 ib. 337. 4 Cowen’s
Rep. note, p. 515. M'Menomy v. Murray, 3 Johns. Ch. Rep. 435, 440, 
441. Walsh v. Nourse, 5 Binn. Rep. 381. Sturgis v. Crowninshield, 4
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The discharge to which a foreign tribunal gives effect, 
is that which extinguishes the debt. If it merely bars 
the remedy, the court in which the suit is instituted re
cognizes only the law of its own country. The ordina- 
toria litis, the form and manner of prosecuting a demand, 
and generally, the remedies by which it is enforced, are 
those only which are sanctioned by the law of the coun
try where the action or suit is instituted—in loco fori. It 
is the general doctrine that prescriptions or Statutes of 
Limitation when they bar the action, and do not extin
guish the debt, relate to remedies, ad ordinatwnem litis, 
and not ad decisionem causce, and are to be classed 
amongst the ordinatoria and not the decisoria litis. The 
prescription or limitation which exists in loco contractus 
has no effect in loco fori: “ Nec minus earn sententiam
probaveris, quoties de actione personali per prsescriptio- 
nem tollenda quaestio est, dum alio tempore prsescriptio 
in debitoris, alio in creditoris domicilio impletur; nam 
et debitum necdum exactum magis esse in potestate ju- 
dicis, ubi debitor, quam ubi creditor domicilium fovet, 
vet ex eo manifestum est, quod creditor forum competens 
et judicem debitoris sequi debeat; quodque non credi
toris, sed debitoris judex inhibere debitori possit ad tertii 
alicujus desiderium, ne debitor creditori solvat.” (a) 
Huber lays down the same rule : “ Prseterea dubitatum 
est, si ex contractu alibi celebrato, apud nos actio insti- 
tuatur, atque in ista actione danda vel neganda, aliud 
juris apud nos, aliud esset ubi contractus erat initus, utrius 
loci jus servandum foret ? Exemplum : Frisius in Hol- 
landia debitor factus ex causa mercium particulatim ven- 
ditarum, convenitur in Frisia post biennium. Opponit

Wheaton’s Rep. 122. Ogden v. Saunders, 12 ib. 213, 358. Atwater v. 
Townsend, 4 Connect. Rep. 47. Hempstead v. Reed, 6 ib. 480. Houghton 
v. Page, 2 N. Hamp. Rep. 42. Dyer v. Hunt, 5 ib. 401. Prentiss v. Savage, 
13 Mass. Rep. 20. 3 Story’s Com. p. 273, 274, 275, 276.

(a) Voet, lib. 1, tit. 8, n. 30; lib. 44, tit. 3, n. 12.



prsescriptionem apud nos in ejusmodi debitis receptam. 
Creditor replicat, in Hollandia, ubi contractus initus erat, 
ejusmodi praescriptionem non esse receptam; proinde 
sibi non obstare in hac causa. Sed aliter judicatum est, 
semel in causa Jnsti Blenkenfieldt contra G. Y., iterum 
inter JohannemJoneliin, sartorem Principis Arausionen- 
sis, contra N. B. utraque ante magnas ferias 1680. Ea- 
dem ratione, si quis debitorem in Frisia conveniat ex 
instrumento coram Scabinis in Hollandia celebrato, quod 
ibi, non jure communi, habet paratam executionem, id 
heic earn vim non habebit, sed opus erit causae cognitione 
et sententia. Ratio haec est, quod praescriptio et executio 
non pertinent ad valorem contractus, sed ad tempus et 
modum actionis instituendae, quae per se quasi contractum 
separatumque negotium constituit, adeoque receptum est, 
optima ratione, ut in ordinandis judiciis, loci consuetudo, 
ubi agitur, etsi de negotio alibi celebrato, spectetur, ut 
docet Sandius(a) ubi tradit, etiam in executione senten- 
tiae alibi latae, servari jus loci, in quo fit executio, non 
ubi res judicata est.” (b)

Such also is the opinion of Boullenois: “ En effet, 
quand on excipe de la prescription, on n’attaque pas le 
contrat en lui-meme; on le reconnoit bon et valable 
dans son principe et dans son essence; mais on soutient 
seulement que le creancier ne vient pas dans le temps 
prescrit par la loi du debiteur, ce qui ne donne pas at- 
teinte au titre en lui-meme, mais a Faction qui est un 
nouvel acte, et qui ne concerne que modum procedendi. 
En vain diroit-on que la prescription est exceptio peremp- 
toria, et que, selon la decision de Balde, exceptio per- 
emptoria pertinet ad dedsionem causes; il faut entendre 
cela d’une exception peremptoire, qui tomberoit sur le
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(a) Lib. 1, tit. 12, def. 5.
(b) Huber, de Conflict, lib. 1, tit. 3, n. 7. Hommel, Rhaps. Obs. 

409, § 16.
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contrat, au lieu que dans l’esptice, l’exception ne tombe 
que sur Faction et la procedure intentee. (a)

Pothier treats the prescriptions under the French law 
as bars only to the remedy : “ N’eteignent pas la creance, 
mais ils la rendent inefficace, en rendant le creancier 
non recevable a intenter Faction qui en nait. Doivent 
etre opposees par le debiteur; le juge ne les supplee 
pas.” (b)

The prescriptions under the Code Civil and Code de 
Commerce affect only the remedy, (c) and so the Court 
of Common Pleas, in a recent case, treated the prescrip
tion with respect to bills of exchange. (d)

The doctrine of the law of Scotland is thus stated by 
Erskine : “ The prescription of debts due to foreigners 
is to be regulated by the law of the place where the action 
itself is instituted against the debtor, or in other words, 
by the law of the defender’s present domicile, because 
debtors can be sued before those courts only to whose 
jurisdiction they are subjected. Hence an Englishman 
who has furnished goods in England to a Scotsman need 
not disquiet himself about the laws of prescription pre
vailing in* Scotland, so long as his debtor continues to 
reside where he contracted the debt. And indeed, though 
the debtor returns to Scotland after the expiration of 
three years, but before the English limitation of six years 
has taken place, the creditor ought not to be cut off from 
his claim upon the triennial prescription of Scotland, 
unless he has delayed to commence a suit for three years 
after the debtor’s return home ; 1st, because the statute 
establishing that prescription, although it is expressed 
in general terms, cannot by a just interpretation be ex
tended to foreign contracts, as a contract in England is

(a) 1 Boull. Tr. des Stat. tit. 2, c. 3, obs. 23, p. 530.
(b) Pothier, Tr. des Oblig. n. 677, and Contrat de Change, n. 203.
(c) Art. 2271, 2275.
(cf) Huber v. Steiner, 2 Bing. N. S. 202.



in this question as to Scotland is considered to be, unless 
the debtor has afterwards resided in Scotland for that 
whole term of three years; 2ndly, because it is inconsis
tent with equity that a debtor’s fraudulent device to dis
appoint his creditor by changing domiciles, should have 
the same effect as a discharge of his obligation, without 
any negligence that can reasonably be imputed to the cre
ditor. If in the case of an English debt, which by the 
English statute is limited to a short prescription, but not 
by the law of Scotland, an action shall be brought in Scot
land by the creditor for payment, after the years of the 
English limitation shall have elapsed, the English statute, 
which is of no proper authority in the courts of Scotland, 
cannot be regarded as an extinction of the claim. Never
theless, it ought in equity to be received as a presumption 
that the debt is paid, if the creditor shall not elide it, 
either by direct evidence or by stronger contrary pre
sumptions. These and other rules relating to it are 
laid down with great precision, and the contrary judg
ments censured, by the author of Principles of Equity, (a) 
By the latest decision on this point, the Court of Session 
have made the law of Scotland the rule of their judg
ment.”^)

It is to be observed however, that in all these cases 
the debtor had left England within the period of the statu
tory limitation there, so that the court had no other rule 
than that of the Scots prescription to go by. 0e)

In the cases of Delvalle v. York Buildings Company,
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(a) B. 3, c. 8, $ 6.
(b) Fac. Coll. 1, 156. Renton’s Trustees, July 7th, 1755, Diet. 4516, 

11,124. Fac. Coll, March 2nd, 1761, M*Neil, Diet. 4517. Ib. July 13th, 
1768, Randale, Diet. 4520, Hailes, 225. Ib. Feb. 20th, 1/71, Kerr, Diet. 
4522, Hailes, 408. Ib. Feb. 4th, 1772, Barrett, Diet. 4524. Ersk. b. 3, 
tit. 7, § 48.

(c) July 30th, 1783, Hailes, 926. March 9th, 1786, Diet. 4525, as re
versed on appeal, March 12th, 1788. .

VOL. HI. I, L L
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and York Buildings Company v. Cheswell, the Scots pre
scription was finally overruled, (a)

It seems to have been overruled in these cases, because 
the debtors were “ in all respects an English company 
domiciled in England, and by their charter of erection 
fixed down to a residence there.” Accordingly it was 
observed, that “ if instead of being thus permanent in 
England they had changed their place of residence to 
Scotland, and continued there during the forty years, it 
might have been competent to them to plead the Scots pre
scription, notwithstanding that England was the locus 
contractus. For it is the lex domicilii debitoris which in 
this matter is the governing rule.” “ In all cases in 
which the court has sustained the Scots prescription 
against English debts, the debtors were considered as 
having acquired a residence in Scotland.” (b)

In conformity with this principle and with the au
thorities cited, the Scots prescription was again sustained, 
and the judgment affirmed in the last resort, (c)

The foreign prescription, it is said, is the rule in Scot
land, in all cases where the debtor has remained long 
enough domiciled in the foreign country to bring it into 
operation. For the debt being once extinguished abroad 
cannot be revived merely by the debtor’s passing into 
Scotland.

But the domicile must be real, and not that which 
was acquired by arrestment of goodsjurisd.fund.causd.(d) 
This was assumed in all the authorities referred to. (e)

(a) Feb. 14th, 1792, Diet. 4528.
(bj Per curiam, in York Buildings Comp. v. Cheswell, sup.
(c) Fac. Coll. Campbell, Nov. 23rd, 1813, 6 Dow, 116, and see to the 

same effect, Fac. Coll. Broughton, Feb. 24th, 1826, S. and D. Banner v. 
Gibson, Nov. 24th, 1830, F. C. Gibson v. Stewart, March 2nd, 1831, 
F. C. British Linen Comp. v. Drummond, 10 Bar. and Cres. 903.

(d) Frazer’s Trustees v. Frazer, Dec. 14th, 1830.
(e) Lady Hadinton, March 6th, 1821, F. C. but see Judgment Dom. Proc. 

reversing this decision, 2 Shaw’s Cases, 423. Ersk. b. 3, tit. 7> § 48.



It has been decided that the Statutes of Limitations 
in England, as they relate to debts and personal actions, 
merely bar the remedy but not the debt, (a)

It is clearly established by the decisions in England 
and the United States, that all suits must be commenced 
within the period established by the law of the country 
in which the suit isinstituted. They reject the prescription 
prevailing in loco contractus, because it is considered 
that it belongs to the lex loci fori to determine whether 
the action for the recovery of the debt is barred. (b)

The prescription may, however, from the express 
terms of the statute by which it is created, extinguish 
the debt, as well as the action for its recovery. Such is 
the effect of the Jamaica and Grenada acts, which have 
been referred to. It will have been perceived that they 
treat the security as null and void, if it has not been 
legally demanded within twenty years.

Mr. Justice Story intimates a strong opinion that a dis
tinction must be made when the prescription not merely 
bars the remedy, but extinguishes the debt. “ Suppose,” 
says that learned jurist, “ the Statutes of Limitation of a 
country do not only extinguish the right of action, but 
the claim or title itself ipso facto, and declare it a 
nullity after the lapse of the prescribed period, and that 
parties are resident within the jurisdiction during all 
that period, so that it has actually operated upon the 
case; in such a case may not such a statute be set up 
in any other country, to which the parties remove, by 
way of extinguishment or transfer of the claim or title ? 
Suppose, for instance (as has occurred), personal pro-

(a) Higgins v. Scott, 2 Bar. and Adol. 413. Tidd, 9th ed. 14 to 33, 
Chitty’s Coll* Stat. 702 to 710, in notes. 1 Chitty’s Pract. 764.

(b) British Linen Comp. v. Drummond, 10 Bar. and Cres. 903. Huber
v. Steiner, 2 Bingh. N. S. 202. 4 Cowen, 528, n. 10. Ib. 530. Van
Reimsdyk v. Kane, 1 Gall. 371. Le Roy v. Crowninshield, 2 Mason, 351. 
De Couche v. Savatier, 3 Johns. Ch. Rep. 190. Lincoln v. Battelle, 
6 Wend. 475. Story’s Com. 483. *

L L L 2
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perty is adversely held in a state for a period beyond 
that prescribed by the laws of that state, and after that 
period has elapsed, the possessor should remove into 
another state which has a longer period of prescription, 
or is without any prescription ; could the original owner 
assert a title there against the possessor, whose title by 
the local law, and the lapse of time, had been final and 
conclusive before the removal ? It has certainly been 
thought that in such a case the title of the possessor can
not be impugned, (a) If it cannot, the next inquiry is, 
whether the bar of a statute extinguishment of a debt, 
lege loci, ought not equally to be held a peremptory 
exception ? This subject may be thought by some to be 
open for future discussion. But it should be stated, 
that as far as the decisions in the American courts go, 
they do not sustain the distinction. In all the cases, 
however, in which the point has been discussed, the 
statutes under consideration did not extinguish the right, 
but merely the remedy.” (b)

This opinion seems to be sanctioned by that of the 
present chief justice of the Common Pleas. “ Un
doubtedly,” says that learned judge, “ the distinction, 
when taken with the qualification annexed to it by the au
thor himself, appears to be well founded. That qualifica
tion is, ‘ that the parties are resident within the jurisdic
tion during all that period, so that it has actually operated 
upon the case and with such restriction it does indeed 
appear but reasonable that the part of the lex loci con
tractus, which declares the contract to be absolutely void 
at a certain limited time without any intervening suit,

(a) Beckford v. Wade, 17 Ves. 88. Newby v. Blakely, 3 Hen. and Mum. 
57. Brent v. Chapman, 5 Cranch, 358. Shelby v. Guy, 11 Wheat. 371.

(b) De Couche v. Savatier, 3 Johns. Ch. Rep. 190,218,219. Van Reimsdyk
v. Kane, 1 Gall. 371. Le Roy v. Crowninshield, 2 Mason, 131, and the 
cases there cited. Lincoln v. Battelle, 6 Wend. 475. 1 Domat, b. 3, § 4,
art. 1, p. 464. Ib. art. 10, p. 466. Voet, ad Pand. lib. 44, tit. 3, n. 12. 
Story's Com. 4S7.



should be equally regarded by the foreign country as 
the part of the lex loci contractus which gives life to, 
and regulates the construction of the contract; both 
parts go equally ad valorem contractus, both ad deci- 
sionem litis.” (a)
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(a) Huber v. Steiner, 2 Bing. N. S. 211.
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CHAPTER XXII.

BANKRUPT LAWS.----EFFECT OF, IN TRANSFERRING THE
PROPERTY OF THE DEBTOR, AND IN DISCHARGING HIM 

FROM HIS DEBTS.

I. The cessio bonorum of the civil law, nature of.—How obtained.—To 
whom granted.—Its effect.—The missio in possessionem in cases of 
absconding creditors.—Appointment of curators.—The cessio bono
rum under the law of Holland.—The missio in possessionem.—Ap
pointment of sequestrators or curators.—The cessio bonorum part of 
the law of Spain.—France.—Scotland.—The bankrupt laws of 
England.—Scotland.—The bankrupt laws of England did not extend 
to the colonies until the act, 6 Geo. 4.—Principles on which the 
insolvent or bankrupt laws of a state operate on the property of 
the debtor in another state.—The cases decided in England and 
Scotland.—The doctrine of the courts in America.

II. The discharge.—In what cases when acquired by the debtor under those 
laws it is admitted by foreign tribunals.

I. The alienation or transfer of property takes place 
on the insolvency of its owner, either by his own cession 
of it, or by the operation of those laws by which it is 
taken from him, and applied in satisfaction of his 
creditors. The cession, or the insolvent and bankrupt 
laws, not only affect the property of the d btor, but by 
the discharge which he acquires thereunder, may also 
affect the rights of his creditors.

Questions frequently arise in which the judicial tri
bunals of a country are called on to consider the effect 
which ought to be given to the insolvent or bankrupt



laws of a foreign country ; and it is intended to state 
the principles on which those questions are decided.

The cessio bonorum, under the civil law was an act by 
which an honest but unfortunate debtor who was 
insolvent, voluntarily surrendered to his creditors all his 
estate for the satisfaction of their demands. It was 
introduced by Julius Caesar, and called the lex Julia; 
or, in the opinion of some, by Octavius Augustus. At 
first confined to those who resided in the city, it was 
afterwards extended to all the inhabitants of the Italian 
Provinces, (a)

In order to prevent a fraudulent abuse of this privi
lege, the cessio bonorum was not allowed, unless the 
debtor first made a confession of the debt, or was con
demned therein : “ Qui cedit bonis, antequam debitum 
agnoscat, condemnetur, vel in jus confiteatur, audiri 
non debet.”(6)

The debt must not only have been liquid, either by 
the confession of the debtor, or by judgment passed 
against him, but it must be a debt founded on contract, 
and not a pecuniary penalty, (c)

The debtor was required to make a full and faithful 
inventory of all his goods upon oath, and deliver them 
up to his creditors. The fraudulent suppression or 
concealment of any part of his estate, subjected him not 
only to the refusal of the cessio, but to perpetual im
prisonment. (d)

It was granted only to those who had been reduced to 
insolvency by misfortune, but not to those whose insol
vency had been caused by their extravagance, or who

(a) Inst. lib. 3, tit. 26, § 8 ; lib. 4, tit. 6, § 40; tit. 14, § 4. Dig. lib. 
42, tit. 3. Cod. lib. 7, tit. 71,1. 4. Lauterbach, Coll. Pand. ad lib. 42, 
tit. 3, § 4.

® Dig. lib. 42, tit. 3, 1. 8.
(c) Lauterbach, Coll. Pand. ad lib. 42, tit. 3, § 10. Voet, lib. 42, tit. 3, 

n. 5. Matth. de Auct. lib. 2, c. 6, n. 12.
(d) Gudelin, de jure novis. lib. 4, c. 16. Groeneweg. ad Cod. lib. 7, 

tit. 71,1. 6.
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had fraudulently contracted debts, when they knew 
themselves to be insolvent; (a) or absconded, &c., to 
avoid the payment of their debts: or who were debtors 
to the Fisc. (b)

It might be made as well out of court as in court, 
by a simple declaration of the will of the debtor, 
communicated by a letter, or by a messenger, (c)

The debtor was bound to give up all his effects, 
moveable and immoveable, corporeal and incorporeal, 
“ usque ad Baculum et Peram,” to furnish inventories 
of them, to deliver in his books of account, and swear 
that he had concealed nothing from, and made no 
alienation in fraud of his creditors. (d)

The creditors were cited, and might be heard against 
the grant of the benejicium cessionis to the debtor. 
Upon its being granted, the debtor was liberated from 
his imprisonment, but the cessio did not operate as a 
discharge of his debt, unless the effects delivered up 
were sufficient to enable the creditors to receive the full 
amount of their debts, (e) but the debtor could not in 
the mean time be molested by his creditor, nor impri
soned. (f) If his debts were not wholly satisfied, his 
future property was liable. (g)

After the cession was made, the debtor’s effects were 
sold to the best bidder, and the creditors could not 
retain them, to be divided amongst themselves. (h)

Until the sale, the debtor was not divested of his 
dominium in the property, for he was not understood by

(a) Voet, lib. 42, tit. 1, n. 1,2. Cod. lib. 7, tit. 71,1. 2. Arg. Cod. lib. 7, 
tit. 71,1. 8. Ayliffe’s Pand. b. 4, tit. 14. Groeneweg. ad Cod. lib. 7, tit. 7l, 
1. 6. Mornac,lib. 11, c. 2,1. 12.

(b) Cod. lib. 10, tit. 19,1. 2. Mornac, lib. 28. Dig. lib. 4, tit. 6,1. 28.
(c) Dig. lib. 42, tit. 3,1. 9. Lauterbach, Coll. Pand. ad lib. 42, tit. 3, 

§ 10. Voet, ib. n. 6
(d) Bald. lib. 42, tit. 3,1. 9 Dig. lib. 48, tit. 20,1. 6; lib. 20, tit. 1, 1. 6. 

Cod. lib. 7, tit. 71,1. 1. Lauterbach, ib. § 13.
(ie) Cod. ib. 1. 1. (/) Dig. lib. 42, tit. 3,1. 4.
(y) Dig. lib. 42, tit. 3,1. 4, 6, 7.
(h) Cod. ib. 1. 4.
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the cession to make an entire dereliction of them, but he 
might repent and recal the act before his goods were 
sold, if he were ready to pay his debts, or satisfy his 
creditors, (a)

When a debtor absconded with the design of cheating 
his creditors, the civil law treated him as a bankrupt, 
the creditors made application to the judge, and upon 
oath stated that such a person, being their debtor, 
absconded or concealed himself, so that he could not be 
effectually summoned into court for the payment of his 
debts. The judge then declared him a bankrupt, and 
by decree issued a citation, whereby all persons who had 
any of the bankrupt’s goods or effects in their hands, 
were required to come in and discover the same. The 
bankrupt if he appeared, was examined upon oath, 
touching the concealment of his goods, and was required 
to declare whether the inventory shewn to him was a 
full and perfect inventory of all his substance.

Upon the cession by the debtor, as well as on his 
adjudication as a bankrupt, a curator was appointed, 
who possessed himself of the debtor’s estate, and under
took the care and administration of it until it was sold. 
The actions competent to the debtor could no longer be 
enforced by him, but were transferred to, and instituted 
by the curator. (b)

Upon the sale of the debtor’s estate, a concursus of his 
creditors took place, for the purpose of settling, by the 
decision of the court, the order and priority of their 
several demands.

It was not necessary, under the civil law, that a 
person should carry on any trade to be adjudged a bank
rupt. The concealment of himself, or absconding, 
afforded the ground on which he was treated as a 
bankrupt.

(a) Dig. lib. 42, tit. 3,1. 3, 5. Cod. lib. 7, tit. 71,1. 2, 4. Lauterbach, 
Coll. Pand. ad lib. 42, tit. 3, § 19.

(b) Lauterbach, lib. 42, tit. 7. Ayliffe’s Pand. b. 4, tit. 15.
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The cessio bonorum was introduced into the jurispru
dence of Holland, Spain, and France. It is retained in 
the present code of the latter country, and is also a part 
of the jurisprudence of Scotland. The badges of igno
miny which the insolvent under the civil law was 
obliged to wear have long since ceased to be required.

In Holland, in order to obtain this writ, a petition was 
presented to the court, in which were inserted the names 
and places of residence of the principal creditors. This 
petition was referred by the court to the government of 
the department in which the debtor was domiciled; and 
when the report was made, if no objections prevailed 
against it, the cession was granted by the court, with 
committimus to the judge of the petitioner’s place of 
residence, or of the place where he dwelt last within the 
year, (a) . .

In British Guiana the writ is issued by the sovereign, 
or the person to whom he has delegated his power.

The benefit of the cessio bonorum was not denied to a 
foreigner, unless the state of which he was a subject 
denied it to the subjects of Holland. (6)

Upon the cession being made, a curator was appointed.
It did not operate as a discharge from the debt, but 

only effected the debtor’s liberation from imprison
ment ; his future property remained liable for such 
part of his debts, as the effects delivered up were 
insufficient to satisfy, (c) The creditors received the 
effects only for the purpose of sale. They acquired no 
dominium in them, and until the sale the debtor might 
revoke the cession. (d)

(a) Ordonn. H. R. June 24th, 1649- G. P. B. 7 D. p. 936. Resol. 
2 Maij 1595. Judic. Pract. 2 B. 31, Hoofdst. S. 2, p. 396. Resol. Holl. 
Sept. 14th, 1736. G. P. B. 6 D. p. 652. Van der Linden, h. 3, part 1.

(b) Groeneweg. ad Cod. lib. 7, tit. 71 , 1. 4. Van Leeuwen, Cens. For. 
part 1, lib. 4, c. 46, n. 9,11. Grotius, Manud. ad Jurisp. Holl. lib. 1, c. 13. 
Van der Keessel, Thes. 886. Voet, lib. 42, tit. 3, n. 2.

(c) Voet, ib. n. 8. Groeneweg. ad Dig. lib. 42, tit. 3,1. 6. Loeni. Decis. 
94, p. 589- Van der Keessel, Thes. 889L

(d) Voet, lib. 42, tit. 3, n. 9, 10.
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If the debtor did not obtain the writ of cessio bonorum, 
but absconded from his creditors with the design of 
defrauding them, the court by its decree authorized 
them to enter into possession of his estate. The 
missio in possessionem has fallen into disuse, and its 
object is attained by the process of arrest and se
questration. (a) In the latter case the appointment of 
one or more persons as curators or sequestrators takes 
place.

It is made on the application of the debtor himself, or 
of one or more of his creditors, on sufficient proof of their 
having a lawful and just claim, and of his undoubted in
ability to pay.

The actions competent to the debtor are transferred to 
them, and they have the administration of his estates. 
It is their duty immediately to take an inventory of the 
property, to sell that which is of a perishable nature, to 
collect and get in the outstanding debts with all dili
gence. They cannot, however, commence any suit, 
except under the sanction of the court on application, and 
they must bring in and deposit the monies thus collected 
in the secretary’s office for greater security, (b)

In the law of Spain, the cesion de bienes is in no other 
respect distinguished from the concurso voluntario y 
preventivo de accredores, than that in the former the 
debtor makes the cession, and in the latter it is re
sorted to by his creditors, (c) The law has dispensed 
with the necessity of the debtor being imprisoned at the 
time he applies for it. (d)

(a) Christin. ad Leg. Mechl. tit. 1, art. 18, n. 50. Matth. de Auct. lib. 1, 
c. 5, n. 9, 10; c. 19, n. 60, 61. Voet, lib. 42, tit. 4, n. 6. Groeneweg. ad 
Cod. lib. 7, tit. 71.

(b) Matth. de Auct. lib. 1, c. 7. Van der Linden, b. 3, part 1, ch. 10.
(cl Salgado, Labyrint. Cred. p. 1, c. 1. Febrero, P. 2, lib. 3, ch. 3, § 3,

p. 116.
(e?) Curia Philip, § 24, P. 2, p. 165, cesion de bienes. Covaruv. lib. 2, 

Var. Res. ch. 1. Salgado, Labyrint. Cred. above cited. Febrero, Refor.lib. 3, 
ch. 3, § 1, tom. 5, p. 2, p. 71. L. 7, tit. 32, lib. 11, Nov. Rec. Greg. Lopez,
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The debtor presented a petition, stating the reason of 
his imprisonment, (a) accompanied by two memorials or 
lists, one of his property, and the other of his creditors, 
praying that the cession might be admitted, that an 
administrator of the property might be appointed, and 
himself set at liberty, on his giving security to pay if he 
should arrive at better fortune, which cession was ad
mitted if no fraud were proved against him. (b)

The rules by which the cessio bonorum is governed, 
with the exception which has been noticed, are derived 
from the civil law. (c)

The debtor may also revoke the cession before it is 
accepted by the creditors, and they have resorted to the 
concur so. (d)

The cessio bonorum was adopted by the law of France. 
It followed the civil law both with respect to the persons 
to whom it might be granted, its effect on the debtor, 
his right to recal it, and the nature of the interest which 
the creditors acquired by it. “ La cession n’a d’autre 
effet que de decharger le debiteur de la contrainte par 
corps, elle ne le libere point de ses dettes envers ses 
creanciers ; si ce n’est jusqu’a concurrence seulement de 
ce qu’ils ont touche de ses biens, lorsqu’ils l’ont touche 
apres la vente qu’ils en ont faite.

“ Ne donne aux creanciers que le droit de les vendre, 
pour se payer de leurs creances sur le prix.

“ La propriete demeure vers debiteur qui a fait ces
sion, jusqu’a ce qu’elle passe a ceux qui les acheteront

gl. 3. L. 1, tit. 15, P. 5. L. 19, tit. 20, lib. 11, Nov. Rec. L. 1, 5, 6, tit. 34, 
lib. 11, Nov. Rec.

(a) Febr. Adic. vol. 7, p. 5, n. 10, ad fin. n. 11, 12, 13, 14, 16, 17, 18. 
Salgado, Labyr. Cred. tom. 1, par. 1, c. 1.

Cb) Covaruvius, tom. 2, lib. 2, c. 1, Var. Res. L. 2, 6, tit. 19, lib. 11, 
Nov. Rec. and L. 7, ib. L. 2, 6, tit. 32, lib. 11, Nov. Rec. Febrero, vol. 7, 
P. 2, lib. 3, § 1, p. 7. Salgado, c. 1, n. 41, P. 1, p. 7- L. 1, 2, tit. 15, P. 5.

(c) L. 2, tit. 15, P. 5. Palacios, 1. 2, tit. 15, p. 5.
0d) Febrero, Refor. vol. 5, p. 84, n. 33, c. 3. Greg. Lopez, gl. 3. L. 2, 

tit. 15, p. 5.
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des creanciers, il n’est depouille que de la jouissance des 
biens, qui sont regis par un syndic, ou autre personne 
preposee par les creanciers.

“ De-la il suit que, tant que les creanciers n’ont pas 
encore vendu les biens, le debiteur peut, en payant, y 
rentrer.” (a)

By the Ordinance of 1673,(6) this privilege is granted 
only to natural-born or naturalized subjects of France, 
but not to strangers.

The insolvency of those in trade, lafaillite ou Banque- 
route, forms the subject of the Ordinance of 1673, tit. 11. 
The bankruptcy is said to open either from the day when 
the debtor se sera retire, or when the seals are affixed 
sur les biens.

The absence of the debtor must be that which cann 
be accounted for, or excused on the ground of ill health 
or necessary business. The fact of the seals having been 
placed on his effects for the purpose of preserving them 
for his creditors, without any appeal on his part against 
it, affords an unequivocal proof of his bankruptcy. He 
no longer enjoyed the power of disposing of his pro
perty. The possession of it was taken and held by a syn
dic on behalf of his creditors until it was sold, and the 
proceeds distributed amongst them, (c)

The Code Civil retains the cessio bonorum as it existed 
under the former law of France.

Where the debtor is a trader, the tribunal of commerce, 
on his application, or that of his creditors, and on proof 
that the former carries on trade, pronounces a declara
tion that he is a bankrupt, and also fixes the period when 
he became a bankrupt. (d)

By the act of bankruptcy he becomes divested of the 
administration of all his effects, moveable and immove-

(а) Pothier, Tr. Preced. Civile, Part. 5, c. 2, § 6.
(б) Tit. 10, art. 2. (c) Tit. 11. Conf. des Ord. 665.
(id) Code Com. art. 441, et seq. Pardess. tom. 4, n. 1094.
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ble, corporeal and incorporeal, (a) He is not, however, 
divested of the property in them : “ Par le fait de sa 
faillite, le debiteur etoit dessaisi de l’administration de 
ses biens.” (b) The dessaisissement is distinguished 
from expropriation. The latter “ a pour effet de de- 
pouiller entierement le proprietaire de cette qualite, et 
de la transmettre a un acquereur; le dessaisissement ne 
suspend que momentanement l’exercice du droit de pro- 
prietc, en le laissant neanmoins reposer sur la tete du 
failli. Ainsi, nous verrons, dans la suite, qu’apres l’ho- 
mologation du concordat, le debiteur rentre dans I’exer- 
cice de ce droit, sans qu’il soit besoin qu’un jugement le 
reintegre dans sa propriete.” (c)

The administration of the bankrupt’s estate is com
mitted at first to agens provisoires, afterwards to syndics 
provisoires, and finally to syndics dcfinitifs.

Their powers, as to the sale and disposal of the estate, 
are exercised under the authority of the court. The itat 
de faillite is sometimes terminated by a concordat granted 
by the creditors to the bankrupt, and afterwards ratified 
by the court. The property is restored to him on such 
conditions as they may think proper to impose. If they 
do not grant the concordat, the syndics continue to ad
minister the estate, and apply its proceeds amongst the 
creditors.

The statute of bankrupts in England, (d) extends to 
aliens, denizens, and women, both to make them subject 
thereto, and to entitle them to all the benefits given 
thereby. This clause as to aliens and denizens is the 
same in substance as a section in one of the repealed 
statutes, (e) upon which section it has been decided that 
aliens, or subjects residing in Scotland, (f) or in any

(a) Pardess. tom. 4, n. 1115. (b) Pardess. ib.
(c) Ib. (d) 6 Geo. 4, c. 16, § 135.
(e) 21 Jac. 1, c. 19, § 15.
(/) Alexander v. Vaughan, Cowp. 398. Ireland, Dodsvvorth v. Anderson,
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foreign country, (a) trading to or from England, that is 
to say, buying goods in England, and sending them 
abroad for sale, or buying goods abroad, and sending 

‘them to England for sale, may, if they come to England 
and commit an act of bankruptcy, be made bankrupts 
there.

The general rule is, that all property of the bankrupt, 
real and personal, in possession, remainder, reversion, 
or in action merely, to which he was entitled at the date 
of the act of bankruptcy, or afterwards, is vested in the 
assignees by virtue of their appointment; and his acts 
thenceforth, with reference to this property, are, with 
some few exceptions, considered to all intents and pur
poses as the acts of a stranger.

The commissioners by deed, indented and enrolled (b) 
in any of the courts of record in England, conveyed to 
the assignees, for the benefit of the creditors, all lands, 
tenements, and hereditaments (except copy or customary 
hold) in England, Scotland, Ireland, or in any other of 
the dominions, plantations, or colonies belonging to his 
Majesty, to which any bankrupt is entitled, and all in
terest to which such bankrupt is entitled in any of 
such lands, tenements, or hereditaments, and of which 
he might, according to the laws of the several countries, 
dominions, plantations, or colonies, have disposed ; and 
all such lands, tenements, and hereditaments as he shall 
purchase, or shall descend, be devised, revert to, or come 
to such bankrupt before he shall have obtained his cer
tificate ; and all deeds, papers, and writings respecting 
the same; and every such deed was valid against the 
bankrupt, and against all persons claiming under him.

When, however, according to the laws of any such

T. Raym. 375. The Isle of Man, Allen v. Cannon, 4 Bar. and Aid. 418. 
The British Colonies, Ex parte Smith, Cowp. 402, cit. and see Ex parte Wil
liamson, 1 Atk. 82.

(a) Bird v. Sedgwick, 1 Salk. 110.
(b) 6 Geo. 4, c. 16, § 6.
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plantation or colony, such deed would require registra
tion, enrolment, or recording, it must be so registered, 
enrolled, or recorded according to the laws of such plan
tation or colony; and no such deed could invalidate the 
title of any purchaser for valuable consideration prior to 
such registration, enrolment, or recording, without no
tice that the commission had issued.

By a subsequent statute, (a) it is enacted, that where 
any person has been adjudged a bankrupt, all such pre
sent and future real estate of such bankrupt, whether in 
the United Kingdom of Great Britain and Ireland, or in 
any of the dominions, plantations, or colonies belonging 
to his Majesty, as by the preceding act is directed to 
be conveyed by the commissioners to the assignees, shall 
vest in such bankrupt’s assignee or assignees for the time 
being, by virtue of his or their appointment, without any 
deed of conveyance for that purpose. And by § 27 it 
is provided that where, according to any laws nowin force, 
any conveyance or assignment of any real or personal 
property of a bankrupt would require to be registered, 
enrolled, or recorded in any registry office in England, 
Wales, or Ireland, or in any registry office, court, or 
other place in Scotland, or any of the dominions, plan
tations, or colonies belonging to his Majesty, then, in 
every such case, such certificate, as thereafter is described 
of the appointment of an assignee or assignees, shall be 
registered in the registry office, court, or place wherein 
such conveyance or assignment, as last aforesaid, would 
require to be registered, enrolled, or recorded; and the 
registry thereby directed, shall have the like effect to all 
intents and purposes as the registry, enrolment, or re
cording of such conveyance or assignment as last afore
said would have had ; and the title of any purchaser of 
any such property as last aforesaid, for valuable consi
deration, without notice of the bankruptcy, who shall

(a) 1 and 2 W. 4, c. 56, § 26.
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have duly registered, enrolled, or recorded his purchase- 
deed previous to the registry thereby directed, shall not 
be invalidated by reason of such appointment of an as
signee or assignees, as aforesaid, or the vesting of such 
property in him or them consequent thereupon, unless 
the certificate of such appointment shall be registered, 
as aforesaid, within the times following; that is to say, 
as regards the United Kingdom of Great Britain and 
Ireland, wfthin two months from the date of such ap
pointment, and as regards all other places, within twelve 
months from the date thereof.”

When any person has been adjudged a bankrupt, all 
his personal estate and effects, present and future, where
soever the same may be found or known, becomes abso
lutely vested in and transferred to the assignees for the 
time being, by virtue of their appointment, without any 
deed of assignment for that purpose, as fully to all in
tents as if such estate and effects were assigned by deed 
to such assignees and the survivor of them, (a)

When the debtor is not a trader, and not therefore the 
object of the bankrupt law, his property is transferred to 
assignees under the insolvent debtors’ law, and although 
the debtor is discharged from imprisonment, yet his 
future estate is liable to his creditors. (b)

The law of Scotland adopts the cessio bonorum, under 
which a debtor in prison for debt by means of an action 
before the Court of Session calls all his creditors, and 
concludes that the court should find him entitled to liber
ation on granting a disposition omnium bonorum, on oath, 
for their behoof.

He must be insolvent and in prison ; (c) and his im
prisonment must have been for a month uninterruptedly,

(a) 6 Geo. 4, e. 16, § 63. 1 and 2 W. 4, c. 56, § 25, 26, 27-
(b) 53 Geo. 3, c. 102. 7 Geo. 4, c. 57- 1 W. 4, c. 38. 2 and 3 W. 4,

c. 44.
(c) Sharp,, Feb. 4th, 1775, Diet. 11,785.
VOL. III. M M M
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but it is no objection that the diligence is irregular, (a) 
or that he has been released upon a bill of health. (b)

He may obtain his discharge notwithstanding he was 
liberated before the action was brought, provided he has 
been a month in prison, (c)

His failure must not have been fraudulent, and he 
must make a full and fair surrender of every thing, and 
a full disclosure of all the facts and circumstances of his 
bankruptcy.(d) If the creditors can show the failure to 
have arisen from fraudulent dealings, (e) as smug
gling, (f) discounting of forged bills, (g) fraudulently 
disposing of his effects, (A) embezzling funds, and wasting 
them in dissipation, (i) the cessio will be refused in hoc 
statu; leaving it to the debtor to apply again after he 
has suffered a long imprisonment. The cessio will not 
be granted while the funds are concealed. (J)

The court either refuses the cessio in hoc statu, or ad
mits the pursuer to the benefit. The refusal of the ces
sio in hoc statu admits of the matter being resumed on 
a subsequent application. If the cessio be granted, 
the debtor is at once liberated on taking the necessary

(«) Rankin, Nov. 25th, 1823, 2 S. and D. 519.
(b) Donaldson, Feb. 6th, 1798. Lindsay, June 2nd, 1798. M'Kenzie,

March 9th, 1799. 2 BelPs Com. 584. Pickard, Jan. 16th, 1813, F. C.
Sheriff, March 3rd, 1814, F. C. Ross, July 5th, 1816, F. C. M‘Donald, 
July 3rd, 1817, F. C. M‘Lain, June 9th, 1821, 2 Bell’s Com. 585.

(c) M‘Kenzie, Feb. 3rd, 1779, Diet. 11,791. M'Gregor, March 3rd, 1809, 
F. C. McDonald, Nov. 26th, 1825, 4 S. and D. 228. Kyle, March, 1827, 
5 ib. 525. Smith, March 9th, 1798, Diet. 11,799. Dunlop, July 11th, 
1799, Diet. 11,800. Stair, b. 4, tit. 52, § 32. 2 BelPs Com. 584.

(d) Thompson, Feb. 11th, 1809, F. C. (e) Ib.
(/) Drysdale, Feb. 20th, 1752, Diet. 11,782. Crichton, Dec. 15th, 1768. 

Dick, Nov. 17th, 1775, Diet. 11,791.
(g) Ure, March 5th, 1822, 1 S. and D. 377-
(A) Aitken, May 27th, 1790, Diet. 11,819. Murray, July 11th, 1811, 

F. C. Isbister, Dec. 17th, 1808, F. C.
(t) Sutherland, May 25th, 1827, 5 S. and D. 703.
(j) Lennox, July 5th, 1825, 4 S. and D, 144. Arnold, March 5th, 1825, 

3 ib. 624. Lang, May 24th, 1827, 1 ib. 26. Glass, Jan. 18th, 1823, 2 ib. 
127. M‘Naught, Feb. 15th, 1823, ib. 221. Stevens, March 6th, 1823, 
ib. 268. > v
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oath, and granting a conveyance omnium bonorum for 
the benefit of all his creditors according to their several 
rights and interest. It is usually made to a trustee. 
The court may allow him to retain his working tools, 
and a reasonable part of any salary, stipend, or alimen
tary provision, (a)

It protects his person from imprisonment for debts 
previously contracted, but it is not a discharge, and it 
ceases to have effect if the debtor, by succession or other
wise, acquires property. (b)

The provisions of the law of Scotland for distributing 
the estates of mercantile and manufacturing bankrupts 
differ in many respects from those of England. The se
questration is described as a judicial process for attaching 
and rendering litigious (c) the whole estate, heritable 
and moveable, wherever situate: that it may be vested 
effectually (either by sentence of the court or by convey
ance by the bankrupt) in a trustee, elected by the cre
ditors ; to be recovered, managed, sold, and divided by 
him according to certain rules of distribution. But the 
peculiarity of the contrivance is, that except in those 
steps of proceeding in which the aid or the superintend
ance of a court is absolutely neccessary, the whole ope
rations are extrajudicial.

For all the acts in which judicial interposition is re
quired, the sequestration may be considered as a de
pending action, to the effect of authorizing at all times, 
both during session and in vacation, application by sum
mary petition to the court of session. For the manage
ment, sale, and distribution of the estate, the creditors 
are formed into a corporation, acting on some occasions 
in general meetings, in others by certain functionaries, 
an interim factor, a trustee, and commissioners, elected 
with certain precautions, and under the incessant super
intendance of the Court of Session.

(a) 2 Bell’s Com. 594.
(b) Ib. 596, and cases cited.

M M M 2
(c) Ib. 306, et se<k
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The application for sequestration is made by summary 
petition to the Court of Session, praying that sequestra
tion may be awarded of the whole estate and effects of 
the debtor, heritable and moveable, real and personal, 
wheresoever situated.

The petition may be presented by the debtor himself, 
with concurrence of creditors, or by a creditor without 
the debtor’s concurrence, provided the debtor be bank
rupt according to the act 1696, c. 6. If no good objec
tion shall then be stated against the sequestration, it is 
awarded.

The effect of the sequestration begins from the date of 
the first deliverance on a petition to which all the requi
sites concur. Some of these requisites may not be suf
ficiently proved at the first presenting of the petition, and 
a course of inquiry may be necessary to establish them ; 
but to produce the retrospective effect of the sequestra
tion as at the date of the first deliverance, it is necessary 
that, in point of fact, all the qualifications required by 
statute shall have concurred at the time the application 
is presented.

The requisites of a legitimate application for seques
tration, are (a)—1st, That the debtor shall be a mer
chant or manufacturer in Scotland, and that he shall be 
residing there either at the time, or within a twelve
month, or otherwise that he shall himself concur in the 
application. 2ndly, That he shall be under diligence 
of a certain description, or shall himself concur in the 
petition. And 3rdly, That the creditor who applies or 
concurs shall hold a debt to a certain amount as at the 
date of the application, and which debt shall not in its 
nature depend on a contingency.

The j udgm ent awarding sequestration, strictly speaking, 
is not in itself either an adjudication of the heritable, or 
a transference of the moveable property. It merely sets

(a) 54 Geo. 3, c. 137, § 15.
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apart as manibus curia, and to be taken under the super
intendance and care of a factor chosen by the creditors 
in consequence of the appointment of the court, (or if no 
factor shall be named, the sheriff clerk of the county,) 
the whole of the bankrupt’s estate and effects, to be pre
served for the use of the creditors until they have had 
time to fix on a proper person in whom to vest the estate 
as their trustee.

No act of the debtor can affect the property while 
under sequestration, and no diligence can be available 
against it. The statute has fortified this effect of seques
tration by declaring that the sequestration shall, when 
properly recorded, be equivalent to an inhibition for all 
the creditors, from the date of the first deliverance ; (a) 
that the decree adjudging the estate and effects to the 
trustee for behoof of the creditors, operates “ as a com
plete attachment and transfer of the moveable or personal 
estate for behoof of the creditors, as at the date of the 
first deliverance,” and that the decree shall operate as 
“ a common decree of adjudication,” rendered effectual 
against the heritable estate as of the same date.

The trustee becomes entitled, for the behoof of all the 
creditors, to demand the funds so attached or affected, 
as forming a part of the fund adjudged to him as trustee, 
and to be distributed, (b) The estate being vested by 
the conveyance or adjudication in the trustee, and this 
adjudication being declared to have the effect of an 
adjudication in implement, it can admit of no rivalship 
by other adjudications after the first deliverance; and 
by a particular provision, no adjudication after the first 
deliverance has any effect in competition with the 
trustee.

The court confirms the appointment of the trustee, by 
a deliverance declaring and adjudging the estate, heri
table and moveable, real and personal, to him for behoof

(a) Sec. 22. (6) Sec. 40.
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of the creditors, and ordering the bankrupt to grant the 
proper conveyances, (a)

The petition for the confirmation of the trustee, con
tains a particular enumeration and description of the 
several heritable estates and subjects belonging to the 
bankrupt, so that the decree of the court may operate as 
a complete title by adjudication.

The decree contains—1st, An order on the bankrupt 
to execute and deliver proper conveyances of all his es
tates and effects, heritable and moveable, real and per
sonal ; and 2ndly, A declaration “ that every right, 
title, and interest, which was formerly in the bankrupt, 
is now vested in the trustee, for the behoof of the cre
ditors.” It adjudges the whole lands and other heritable 
estates, belonging to the bankrupt, situate within the 
jurisdiction of the court, and particularly the several 
subjects thereinafter enumerated, to pertain and belong 
to the said trustee, absolutely and irredeemably, to the 
end that the same may be sold, levied, and recovered, 
and converted into money for payment of the creditors.

The court “ ordains the bankrupt to execute and de
liver, within a certain reasonable time, to be specified 
in the interlocutor, a disposition, or other proper deed or 
deeds of conveyance or assignment, making over to the 
said trustees or trustee, in their order, his whole es
tate,” &c.

If no conveyance can be obtained from the bankrupt, 
the judicial title will be sufficient. (b)

The disposition by the bankrupt is directed to contain 
a right also to all the personal or moveable property; and 
it is declared that failing such conveyance, the adjudi
cation by the court “ shall operate as a complete attach
ment and transfer of the moveable or personal estate for 
behoof of all the creditors, at the date of the first deliver
ance aforesaid, without the necessity of intimation.” (c)

(«) 2 Bell’s Com. 401. (b) Sec. 2ft. (c) Sec 30.
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The statute 54 Geo. 3, c. 137, contains a declaration 
that the conveyance to the trustee shall be effectual, in 
so far as may be consistent with the law of other coun
tries, where the effects are out of Scotland.

It has been held that an action by the trustee under a 
Scottish sequestration against a merchant in London, 
for the balance of an account due to the bankrupt, could 
not be sustained. Being only a chose in action, it was not 
assignable, and so not transferred by the act 54 Geo. 3, 
c. 137; and that the act contains no expression large 
enough to convey the right contended for. (a)

In Jamaica, there exists an insolvent debtors’ act which 
discharges the debtor from imprisonment and also from 
his debts, except in certain cases, and his property be
comes transferred to his assignee.

In the other colonies there are no bankrupt or insol
vent laws.

The insolvent laws of most of the states of America, 
only discharge the person of the debtor, and leave his 
obligation to pay out of his future acquisitions in full 
force. The insolvent act of Maryland of 1774, subjected 
to the former debts of the insolvent his future acquisi
tions by descent, gift, devise, bequest, or in a course of 
distribution.

Insolvent laws prevail in almost every state in the 
Union. In the states of Maine, New Hampshire, Mas
sachusetts, Virginia, and Kentucky, they are confined to 
the relief of debtors charged in execution.

In New Jersey, Delaware, Maryland, Tennessee, North 
and South Carolina, Georgia, Alabama, Mississippi, and 
Illinois, the insolvent laws extend to debtors in prison 
on mesne or final process.

In New York, Connecticut, Rhode Island, Pennsyl
vania, Ohio, Indiana, Missouri, and Louisiana, they are 
still more extensive, and reach the debtor whether in or 
out of prison.(b) The insolvent laws of New York enable

(a) Jeffery v. M'Taggart, 6 M. and S. 126. (,b) Griffith’s Reg.
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the debtor, with the assent of two-thirds in value of his 
creditors, and on the due disclosure and surrender of his 
property, to be discharged from all his debts contracted 
within the state, and subsequent to the passing of the 
insolvents’ act, and due at the time of the assignment of 
his property, or contracted for before that time, though 
payable afterwards, (a)

This general view of the cessio bonorum, the missio in 
possessionem, and the bankrupt laws, as these proceedings 
affect the property of the debtor, will, it is conceived, be 
sufficient for the purpose of explaining the principles on 
which their operation extends beyond the country in 
which they take place.

Under the civil law, and the jurisprudence of Hol
land, Spain, and France, the debtor was not, by the pro
ceedings consequent on his insolvency, divested of his 
dominium or property in his effects, until they were 
actually sold by those to whom the administration of his 
estate was committed. On the contrary, the dominium 
remained in him until they had been sold, or in other 
words, it was not transferred to another. He was, 
however, deprived of the possession and administration 
of them, and was as incapable of making any disposition 
of them, as if he had been actually divested of the 
dominium by its transfer to another.

Under the sequestration in Scotland, and the bank
rupt laws of England, the debtor is not only deprived of 
the possession, administration, and disposition of his 
effects, but the absolute property in them is transferred 
to trustees or assignees.

In considering the extent of the operation of the bank
rupt laws on the property of a debtor, wherever it is 
situated, and the recognition and effect which should be 
given to them by a foreign tribunal, no importance is

(a) Laws of New York, April 12th, 1813; Feb. 28th. 1817; Feb. 20th, 
1823; and April 9th, 1823. Amended by the N. Y. Rev. Stat. Vol. 2, 15, 23. 
2 Kent’s Com. 395.
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attached to the difference between the one system, which 
divests the debtor of the administration of his effects and 
commits it to others, and the other system, which also 
transfers the property itself in those effects.

As the judgment is universal in bankruptcy, there 
would be a manifest inconvenience if the tribunals of 
several countries in which there were any effects of the 
debtor, could each take cognizance of, and adjudicate 
on his bankruptcy, and make distribution of his estate. 
The cause, therefore, is individual, and if the proper 
jurisdiction be not resorted to, the exception may be in
sisted on, “ ne continentia causae dividatur.” (a)

In the jurisprudence of Holland, Spain, and France, 
this jurisdiction, in respect of the debtor’s moveable 
property, belongs to the country of his domicile : “ Sed 
quoniam saepe contingit, hujusmodi decoctores et debi- 
tores fugitivos, et fraudulenter latitantes, in diversis locis 
merces et alia bona habere, quis erit judex competens, 
pro facienda immissione, vel venditione quorumcumque 
bonorum, in alieno territorio existentium ? Dicendum 
judicem domicilii debitoris adeundum esse, ad hoc, ut 
cognoscat, et pronuntiet super facienda immissione, vel 
venditione quorumcumque bonorum, ubicumque locorum 
existentium : at executio non potest fieri per eundem 
judicem, sed judex territorii adiri, et pro facienda exe- 
cutione requiri debet.” (b)

The doctrine thus stated by Gail, is laid down by 
Rodenburg, Matthseus, P. Voet, and J. Voet, and recog
nized by Casaregis. (c)

(a) Voet, lib. 20, tit. 4, n. 38 ; lib. 11, tit. 2, n. 6. Matth. de Auct. lib. 1, 
c. 21, n. 38. (b) Gaill, lib. 2, obs. 130; lib. 1, obs. 113, n. 16.

(c) Rodenb. de Jure quod oritur, tit. 2, c. 5, p. 91, et seq. Matth. de Auct. 
lib. 1. c. 7, n. 10, c. 21, et seq. J. Voet, lib. 42, tit. 7, n. 2 ; lib. 20, tit. 4, 
n. 12. Msevius, ad Jus Lub. part 3, tit. 1, art. 10, n. 50; art. 11, n. 26, et seq. 
Casareg. Disc. 130, n. 25, 26. Lauterbach, ad Pand. lib. 42, tit. 5, n. 22; 
tit. 7, n. 9. P. Voet, § 9, c, 2, n. 18, § 10, n. 4, et seq. Hommel, Rhaps. 
Obs. 409, n. 4; obs. 175. Carpz. p. 1, const. 28, def. 9. Boull. Tr. des 
Stat. Real and Person, tit. 2, c. 5, obs. 30, tom. 1, p. 818. Salgad’s Laby
rinth, Cred. part 1, c. 2. See Febrero, Adic. 7 Vol. § 2, n. 40, ad fin.
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The same doctrine is recognized in the jurisprudence 
of France : “ L’etat de faillite frappant l’universalite de 
la fortune du commer<jant, il est evident que le seul 
tribunal competent pour en connoitre, est celui de son 
domicile. Il faut suivre, a cet egard, les regies du droit 
civil sur le maniere de le reconnoitre et de le determiner; 
et comme une societe forme une personne morale, ainsi 
qu’onl’a vu n. 975 et 1089, c’est au tribunal du domicile 
social que le droit de declarer sa faillite est attribue. 
Ainsi, lors-qu’un commer^ant ou une societe a plusieurs 
comptoirs ou maisons, la connoissance de sa faillite n’est 
point attribute, par preference, au tribunal dans lequel 
est situe l’etablissement dont la cessation de paiemens a, 
la premiere, eveille l’attention, mais bien a celui du do
micile.” (a)

It is founded on the principle that the moveables 
follow the person of their owner, and are subject to the 
law by which he is governed.

They are subject, therefore, to such disposition of them 
as that law makes, whether it transfers the property to 
trustees or assignees, or commits to them only the pos
session and administration, but at the same time prevents 
and avoids any alienation of them which the debtor 
might make.

There seems no ground on which the disposition made 
under those laws, or the title which they confer, should 
be of less effect in a foreign state, than that which the 
law makes on the marriage or death of the owner, 
or which the debtor himself makes by his own voluntary 
act. The title to moveable property by marriage, 
succession, or voluntary transfer, is governed by the law 
of its owner’s domicile, and that title is recognized and 
prevails wherever that property may be found, and 
wherever, therefore, it is necessary to enforce the rights 
derived from that title.

On this foundation jurists maintain their doctrine on
(a) Pardess. part 6, tit. 1, § 1, n. 1094.
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the international effect of bankrupt laws, and on the 
extra-territorial operation of the title of the curator, 
sequestrator, or assignee.

This doctrine does not seem to have been admitted 
in England until the middle of the last century.

In the opinions given by Sir Joseph Jekyl and Lord 
Raymond when at the bar between 1711 and 1715, and 
in those of other counsel taken at the same time, the 
courts in England would not recognize the bankrupt 
laws of Holland, (a)

The language of Lord Raymond in his opinion of 
6th May, 1711, is, “ that in case a creditor in England 
arrests in due form the goods of his debtor, and pro
ceeds thereon to condemnation, that he is justified in 
keeping these goods, and is not bound to account to the 
curator in Holland, although the commission of bank
rupt in Holland issued before the judgment in arrest, and 
the curator was appointed before; since the law of 
England, and its tribunals here, take no notice, in such 
a case, of the laws of Holland, however persons there 
may be prejudiced thereby .’’(a)

Sir Joseph Jekyll in his opinion of 20th June, 1715, 
says “the law of England takes no notice of a com
mission in Holland, and therefore the creditor here may 
attach the effects in the city of London, and proceed to 
condemnation.” (a)

It had been determined by Lord Mansfield, at nisi 
prius, that where an English creditor proceeded subse
quent to an act of bankruptcy by attachment in a foreign 
country, and obtained judgment there, and satisfaction 
by the sale of the debtor’s personal property, the assignees 
in an action in England could not recover from such 
creditor the amount of the debt which had been remitted 
to him. (5)

(c) Barel’s Advysen over den Kooph. and Zecv. vol. 2, p. 291,
0b) Waring v. Knight, Sittings at Guildhall after Hil. Term, 5 Geo. 3. 

Cooke’s B. Laws, 300.
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Lord Mansfield at the Cockpit said, “ that the statutes 
of bankrupts do not extend to the colonies, or any of 
the king’s dominions out of England; but the assignments 
under such commissions are in the courts abroad con
sidered as voluntary, and as such take place between 
the assignee and the bankrupt, but do not affect the 
rights of any other creditors.” (a)

In the year 1723, Lord Talbot, then at the bar, gave 
an opinion, that although the statutes of bankruptcy did 
not extend to the plantations, yet that the personal 
property of an English bankrupt in the plantations, 
passed to the assignees. (b)

In the year 1749 it was decided by the House of Lords, 
in a cause arising on the lunacy of Mr. Morrison, that 
the committee appointed under a commission of lunacy 
in England, had a right to sue for and recover his pro
perty in Scotland, equally as if they held under his 
voluntary assignment, (c)

In the year 1764, a case was brought before Mr, 
Justice Bathurst, sitting for Lord Chancellor Northing- 
ton, in which the court gave effect to the bankrupt laws 
of Holland. The parties were merchants in London, and 
correspondents of Messrs. Deneufvilles, merchants and 
partners in Amsterdam. On the 18th of December, 
1759, the Deneufvilles stopped payment; on the 1st of 
January, 1760, the Chamber of Desolate Estates in 
Amsterdam took cognizance thereof, and on the next 
day they were declared bankrupts, and curators ap
pointed to their estates and effects. Ross was a creditor 
of the bankrupts, and two days after they had stopped 
payment, he made an affidavit of his debt in the mayor’s 
court of London, and attached their effects in the hands 
of Michael Solomons, who was indebted to them. Ross

(a) Cleve v. Mills, at the Cockpit, July 27th, 1764. Cooke’s B. L. 297- 
Mawdesley v. Parke, 1779, 1 H. Bl. 6S0.

(b) Beawe’s Lex Merc. p. 516, 6th ed.
(c) 1 H. Bl. 131, in notes.
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obtained judgment by default on the attachment, and 
an execution issued against the garnishee, who being 
unable to pay, gave his note for the amount payable in 
a month. A few days afterwards Israel Solomons, who 
had a power of attorney from the curators to act for 
them in England, filed a bill in his own name and that 
of the curators, praying that the garnishee might account 
as debtor to them, and be restrained from paying Ross. 
The garnishee tiled a bill of interpleader, and paid the 
money into court. It was decreed that the money should 
be paid to Israel Solomons for the benefit of the credi
tors of the bankrupts, and that the note should be deli
vered up by Ross to be cancelled. Lord Loughborough, 
upon this case having been cited before him in argument, 
said that he was counsel in the cause, and his lordship 
stated, that this case was decided solely on the principle 
that the assignment of the bankrupt’s effects to the cura
tors of desolate estates in Holland was an assignment for a 
valuable consideration, and therefore acknowledged in 
England, agreeable to Captain Wilson’s case in the 
House of Lords, (a)

The next case was that of Joliet and Reitveldt v. De- 
ponthieu and Baril, (b) which came before Lord Chan
cellor Camden, in 1769. The Deneufvilles, merchants 
at Amsterdam (but not those mentioned in the preceding 
case), stopped payment on the 30th of July, 1763. On 
the eighth of October following the plaintiffs were ap
pointed curators of their estates and effects. At this 
time the bankrupts owed the defendant Deponthieu 
£1600, and the defendant Baril owed the bankrupts 
£2131. In January, 1764, Deponthieu attached this 
debt in the hands of Baril. Pending the attachment, 
the curators filed their bill for an account between the 
bankrupt and the defendant Baril, and that the balance 
might be paid to them, and that the defendant Depon-

(а) Folliott v. Ogden, 1 H. Bl. 132.
(б) 1 H. Bl. 132, n.
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thieu might be restrained from proceeding on the at
tachment. It was decreed, that the plaintiffs should 
recover the balance due, and that a perpetual injunction 
should issue against proceeding on the foreign attach
ment. (a)

Before the case of Solomon v. Moss and Joliet v. De
ponthieu in Chancery, there had been a decision of the 
Privy Council in the case of Richards and others, Assig
nees of Buchanan and Hamilton, v. Hudson and others.(h) 
It was an appeal from the Court of Chancery in Vir
ginia, brought by the assignees against the executors 
and representatives of certain legatees, entitled to sums 
of money left in the hands of the bankrupt several years 
prior to, and at the time of the bankruptcy. These ex
ecutors and legatees, for whom Buchanan had been a 
trustee, had instituted a suit for the purpose of stopping 
the bankrupt’s effects in the hands of Jerdone and Dun- 
canson, agents of the assignees, and of having satisfaction 
for their legacies therefrom ; the agents and the assig
nees insisted on the right of the latter, and that the 
court ought not to hold jurisdiction: that court however 
decreed against them, and directed the agents to pay 
over the effects that they had in their hands at the time 
they were served with the process. But this decree 
against the rights of the assignees claiming the bank
rupt’s effects in Virginia was reversed by the Privy 
Council; and therefore by that decision, the operation 
of the bankrupt laws on property situated in another 
country was fully established. («)

This question was brought before Lord Hardwicke, in 
the bankruptcy of Captain Wilson, of which a statement 
is given by Lord Loughborough in his judgment in 
Sill v. Worswick. (d) In that case there were three 
different sets of creditors in Scotland who claimed in

(a) 1 H. Bl. 132, tl (b) At the Cockpit, 1762.
(c) Hunter v. Potts, 4 Term Rep. 187-
(d) 1 H. Bl. 691. 5 Brown’s Supp. 821.
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opposition to the English assignees the amount of con
siderable debts due to Wilson in Scotland. By the law 
of Scotland, debts are assignable, and an assignment of 
a debt notified to the debtor, which is technically termed 
an intimation, makes a specific lien, quoad that. debt. 
An assignment of a debt not intimated to the debtor 
gives a right to the assignee to demand that debt, but 
it is a right inferior to that of the creditor who has ob
tained his assignment and intimated it. Some of the 
creditors had assignments of specific debts intimated to 
the debtors prior to the act of bankruptcy. Others had 
assignments of debts not intimated before the bank
ruptcy. Others had proceeded by process of arrestment, 
as it is called in the Scottish law, or in other words had 
attached the debts after the commission of the act of 
bankruptcy. Lord Hardwicke and the Court of Session 
were of opinion that the creditors who had specific as
signments of debts, with intimation to the debtors, stood 
in the same situation as creditors claiming by mortgage 
antecedent to the bankruptcy. All therefore he could 
do with respect to them, was to refuse to admit them to 
come in under the commission, unless they accounted 
for what they had obtained under their specific security. 
With respect to the next class of creditors, Lord Hard
wicke was of opinion, as was also the Court of Session, 
that their title by assignment was preferable to the title 
by arrestment, and they likewise held, that the arrest
ment being subsequent to the bankruptcy was of no 
avail, the property being by assignment vested in the 
assignees under the commission, (a)

This doctrine was adopted in the Court of Chancery 
of Ireland. Grattan, a merchant in London, failed, 
and a commission of bankruptcy in England was issued 
against him on the 28th of October, 1763. On the 
10th of November his effects were assigned. A debt

(a) See the observations of Mr. Robertson on this case, Robertson on 
Pers. Success, p. 232.



912 CONFLICT OF LAWS.

being due in Dublin to Grattan, a creditor of his made 
affidavit and commenced an action in Dublin, and on 
the 31st of October, three days after the commission in 
England, attached the debt. The creditor having ob
tained judgment, received £600 of the debt, and after
wards a bill was filed in the Court of Chancery by the 
English assignees against this creditor, to have an ac
count taken of what he had received, and a decree for 
payment of it with interest to the assignees. Lord 
Lifford, who had sat on the bench for some years in 
England, was Chancellor, and the question being im
portant, and the first of the kind in Ireland, he called 
in the assistance of several of the judges, and they con
curred in the decree pronounced by him in favour of the 
assignees, and ordered the creditor to pay them the 
money which he had received, (a)

So generally was this doctrine received as a rule, that 
Lord Thurlow is reported to have said, “ that he had no 
idea of any country refusing to take notice of the rights 
of the assignees under their laws, and he believed every 
country on earth would do it, besides the courts in 
America.” (b)

In 1791, the case of Hunter v. Potts was decided by 
the Court of King’s Bench, (c) The principal point 
decided was, that if after the assignment of a bankrupt’s 
estate, a creditor knowing of it, and residing in England, 
attaches the money of the bankrupt abroad, the assignees 
may compel him to refund it, as so much money re
ceived for their use. The court entered fully into the ge
neral doctrine, and decided, that the assignment which 
was executed by the commissioners of the bankrupt was 
sufficient to vest the bankrupt’s property in Rhode Island, 
in the same manner as if the owner had assigned it by

(a) Neale and another, Assignees of Grattan, v. Cottingham, before Lord
Lifford, 4 T. R. 189. 1 H. Bl. 132.

(b) Exparte Blakes, 1 Cox 398. Livermore, 151.
(d) 4 T. R. 182.



BANKRUPT LAWS. 913

his own voluntary act, unless there was a positive law in 
the place where the property was situated to prevent it.

The case of Sill v. Worswick (a) was decided by the 
Court of Common Pleas shortly after the last-named 
case. The direct point decided was the same ; but Lord 
Loughborough, the chief justice of that court, entered 
very fully into the general doctrine. “ Personal pro
perty being governed by the law of the country which 
governs the person of the owner, the condition of a 
bankrupt by the law of England is, that the law, upon 
the act of bankruptcy being committed, vests his pro
perty upon a just consideration, not as a forfeiture, not 
on a supposition of a crime committed, not as a penalty, 
and takes the administration of it by vesting it in as
signees, who apply that property to the just purpose of 
the equal payment of his debts. If the bankrupt hap
pens to have property which lies out of the jurisdiction 
of the law of England, if the country in which it li^s 
proceeds according to the principles of well regulated 
justice, there is no doubt but that it will give effect to 
the title of the assignees. The determinations of the 
courts of this country have been uniform to admit the 
title of foreign assignees.” His opinion was that the 
claim of the assignees was to be preferred to that of all 
other creditors who had not acquired a specific lien 
prior to the commission of the act of bankruptcy ; and 
that in this case, if the assignees had sent to St. Christo
pher’s a person to act for them, and had given notice 
of the assignment, the court at St. Christopher’s ought 
to have preferred the title of the assignees to the claim 
of the creditor using the process of attachment. He 
does not, however, deny that the law of the country in 
which the property may be, may entertain jurisdiction 
over that property, and by express regulation may pre
fer the claim of the attaching creditor to the previous

VOL. III.

(a) 1 H. Bl. 605. 

N N N
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assignment by the operation of the bankrupt laws, al
though he should consider such a determination wrong, 
and contrary to well established principles of the law of 
nations.

The case of Phillips v. Hunter (a) was upon the same 
point, and having been decided by the Court of King’s 
Bench, in conformity with the judgment in Hunter v. 
Potts, a writ of Error was brought into the Exchequer 
Chamber, and the judgment was there affirmed, by the 
opinion of all the judges, except Lord Chief Justice 
Eyre. (b) ^

The result of the decisions in the English courts is, 
1st, That an English creditor, having notice of the 
bankruptcy, and who makes an affidavit in England, in 
order to proceed abroad against the assignees, is liable 
to refund that which he recovers; (c) but, 2ndly, It 
seems that a creditor in a foreign country would not, if 
preferred by the laws of that country, be obliged to re
fund in England. (d) And, 3rdly, That at all events, 
such a creditor cannot take advantage of the bankrupt 
laws in England, without communicating the benefit of 
his foreign proceedings.

When the property attached in another country be
comes by the laws of that country vested in the creditor 
attaching, upon confirmation by its court, the creditors 
attaching are entitled to hold the property attached, 
where the act of bankruptcy was subsequent to the com
pletion of the judicial act, whether on the same or any 
other day; but where the act of bankruptcy was pre
vious, they could not hold against the assignees. (e)

Whenever, also, property has been duly recovered by 
a creditor from the bankrupt debtor, by process of

(a) 2 H. Bl. 402. (b) lb. 403.
(c) Hunter v. Potts, 4 T. R. 182. Sill v. Worswick, 1 H. Bl. 665. 

Philips v. Hunter, 2 lb. 402,
(id) Sill v. Worswick, 1 H. Bl. 693. Cazenove v. Prevost, 5 Bar. and 

Aid. 70.
(ie) Exparte Dabree, 8 Yes. 82.



local law, the assignees are not entitled to claim the value 
of it again, as against such debtor, (a)

The English bankrupt laws do not, it is seen, extend 
to the colonies, but their effect is to vest in the assignees 
the debtor’s personal property which may be there. In 
Jamaica, the assignees are not permitted to bring ac
tions at law in their own names to recover debts or 
other effects belonging to the bankrupt, but for this pur
pose they are instituted in the name of the bankrupt. 
The assignment, as regards the legal title to sue, ope
rates in no other way than as a voluntary assignment, 
and as the assignees of a chose in action, they could not 
sue in their own names, if the debt had been voluntarily 
assigned to them. Subject, however, to this qualification, 
the title of the assignees under an English commission 
of bankrupt to the debtor’s moveable estate was com
plete.

Neither will the bankrupt laws deprive the creditor 
in the colony of any right which he may have acquired 
under the law of the colony previously to the debtor’s 
bankruptcy. The moveable estate passes to the as
signees, subject to such rights in it, as the colonial cre
ditors had previously acquired. (5)

A distinction has been made in a case where the 
bankrupt was not the sole debtor whose trade was carried 
on only in England, but a partner in two houses of trade 
originating in the West Indies, where his partners con
tinue to carry on the business, and he himself resident in 
London, receiving and disposing of consignments from, 
and shipping cargoes to, his partners abroad. In a case 
of the latter description a bill was filed by his assignees 
against the creditor of the two firms, who had attached in 
theWest Indies property of both, to compel him to account 
for what he had received by means of his attachments. 
The partnerships were as much West Indian as Eng-

(a) Le Chevalier v. Lynch, Doug. 170.
(b) Bruce v. Anderson, Stewart's Lower Canada Rep. p. 128.

N N N 2
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lish establishments, and it was in the West Indies that 
attachments were laid. It was contended for the cre
ditor that the bankruptcy of the partner resident in 
England, could not affect the partners remaining at 
home, in a country not subject to the bankruptcy law, so 
as to divest them of the management of the partnership 
concerns or the disposition of the partnership property. 
If they applied the partnership assets in the payment of 
the partnership debts, or if, in a legal course of pro
ceeding against them, the debts were recovered according 
to the law of the country, there existed, it was said, no 
jurisdiction in England to force a partnership creditor 
to refund what he had so received or recovered. The case 
so put, Sir W. Grant says, “ appeared to me to be a very 
strong one. Even in the less difficult case of the attach
ment abroad of the property of a sole debtor residing and 
becoming a bankrupt in this country, I doubt whether 
all the reasoning of Lord Chief Justice Eyre, in Hunter 
v. Potts, has ever received a completely satisfactory 
answer. The difficulty seems to me to be insuperable, 
where a partnership originating in another country has 
at least a divided establishment, and some of the partners 
continue to reside and carry on the trade in that other 
country. How are the West Indian partners to be con
trolled in the management of their trade, or restrained 
by any proceeding here from paying and applying the 
partnership assets as they think fit ? Equality of distri
bution cannot possibly be attained. Are we then to tell 
a creditor that, because he happens to reside in England, 
and his debt has been contracted there, he shall not be 
allowed to take such remedies against his foreign debtors 
as the laws of their country may permit? In the cases 
before the Lord Chancellor, the court taking from the 
creditor his separate remedy, professed to give him his 
distributive share of the whole partnership property. 
But it cannot in this case reach the West Indian property 
or bind the West Indian partners. Then you would take
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from the partnership creditor one remedy, without substi
tuting any other in the place of it. This would be to say, 
that the West Indian property must be left for any cre
ditors but English creditors.”(a)

There had been considerable fluctuation in the deci
sions of the courts in Scotland on the international effect 
of bankruptcy. (b) When it adopted the principle that 
moveables follow the law of the owner’s domicile, (c) it 
could not long hesitate in applying that principle in 
cases of bankruptcy.

The first case in which it was applied was that of an 
English creditor of certain English bankrupts, who had 
arrested in Scotland goods belonging to the bankrupts 
after a commission of bankruptcy had been issued and 
an assignment had been executed, under which title the 
assignees claimed the arrested goods. The court pre
ferred the English assignees, and thus rendered void, 
in favour of an English creditor, an arrestment used 
posterior to the commission and assignment. (d) The 
grounds of this decision are thus stated in the elaborate 
judgment delivered from the bench: “The interests 
of commerce, as well as the regard which all nations 
ought to pay to the principles of general law, point 
out the necessity of adopting, in cases of bankruptcy, 
one uniform rule; and nothing can be more expedient 
than that we should follow out the principle already

(а) Brickwood v. Miller, 3 Mer. 279.
(б) Ogilvie, 1746, 5 Brown’s Sup. 280, note. Assignees of Wilson v. 

Fairholm, Jan. 31st, 1755, F. C. Diet. 4556. Kilk. Rep. 5, Brown’s Sup. 
280. Lord Monboddo’s Rep. ib. 938. Thomson v. Tabor, and Pewtress v. 
Roberts, 1762, 1764, Diet. 4561, App. 1. Vasie v. Glover, Aug. 7th, 1776, 
and Parish v. Khones, Feb. 23rd, 1775, Tait’s cases, 5 Brown’s Sup. 451.

(c) Bruce v. Bruce, June 25th, 1788, 2 Bos. and Pul. 230, note. Bell’s 
cases, 519, note. Hog v. Hog, June 7th, 1791, affirmed in the House of 
Lords, May 7th, 1792, Diet. 4619. Durie v. Coutts, Nov. 30th, 1791, F.C. 
Diet. 4624.

(.d) Strother v. Read, July 1st, 1803, F. C. Diet. Forum Compet. App. 2.
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noticed, of moveable effects being subject to the disposi
tion of that law which binds the person of their owner. 
It is perfectly fair and equal, that when an Eng
lish merchant, who happens to have personal effects 
here, becomes bankrupt, the law of his own country 
should be allowed to take his whole effects, wherever 
situate, into its custody, for the purpose of equal distri
bution among his creditors, according to the rules of the 
English law, while we are permitted, in the case of a 
Scot’s bankruptcy, to do exactly the same thing in 
England. The 23rd section of our late bankrupt law 
takes this for granted. The amount of the whole is, that 
by the commission of bankruptcy and legal assignment, 
the property of the personal effects becomes changed, 
and the bankrupt completely divested by a transfer, 
which in this country we ought to receive as complete, 
and give it the same effect as we do to our own bankrupt 
law, or as they give in England to our present law. ”(«) 

This case has been ever since recognized. It was di
rectly confirmed in a subsequent case where the English 
assignees were preferred to the trustee in a Scottish se
questration in the recovery and management of the 
moveables or personal estate. (b)

In a subsequent case, the Scottish creditor as well as 
the English, was found liable to the distribution of the 
English bankrupt law, from the moment it attaches to a 
subject not already affected by a legal security. («)

It was also decided that diligence by arrestment, used 
before the assignment, but after the commission, was 
not available against the assignees, (d)

(a) Strother v. Read, Diet. For. Comp. App. part 1, n. 4.
(jb) Falconer, Nov. 18th, 1814, F. C. Stein’s case, Jan. 20th, 1813, F. C. 

1 Rose’s Cas. 462. 2 ib. 311. 2 Dow’s Cas. 230.
(c) Selkrig, Trustee for Fairholme’s Creditors v. Bolton, Assignee for 

Garbet’s Creditors, Nov. 20th, 1805, 2 Dow’s Cas. 230.
0d) Morrison’s Assignees v. Watt, March 4th, 1807- Maitland v. Hoffman, 

March £th, 1807, F. C. 2 Bell’s Com. 684.
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But the act of bankruptcy has no relation back, so as 
to affect diligence, by arrestment, in Scotland, (a)

These decisions were not, however, considered to have 
established a rule for the case of a company having a 
domicile in several countries, a double domicile with a 
double set of creditors, each trusting to the laws of bank
ruptcy as established in the domicile of their debtor, the 
company with which they transacted. It was, however, 
decided that the proceedings in bankruptcy in either of 
the domiciles of the company comprehended the whole 
personal estate of the entire concern. (b)

As the jurisdiction of the Court of Session does not 
reach foreign countries, wherever the principle of the 
law of nations does not operate or has been evaded, it is 
provided,—1st, That the creditor who after the first de
liverance on the petition for sequestration, shall obtain 
payment or preference abroad, shall be obliged to com
municate and assign the same to the trustee for the be
hoof of the creditors, before he can draw any dividend 
out of the funds in the hands of the trustee. 2nd, That 
in all events, whether he claims under the sequestration 
or not, he shall be liable to an action before the Court 
of Session, at the instance of the trustee, to communi
cate the said security or payment, in so far as the judg
ment of the court can reach him.(c) It has been doubted 
whether this enactment, in so far as it exposes a creditor 
to a challenge, even where he does not claim under the 
sequestration, might be held to include foreign creditors 
not apprized of the bankruptcy and proceedings which 
had taken place in Scotland, but who have recovered in

(a) Oswald’s Trustees v. Gibbons, Winter Sessions, 1810. Hunter and 
Co. v. Palmers and Wilson, Feb. 25th, 1825, F. C. 3 S. and D. 586.

(b) Royal Bank of Scotland v. Scott, Smith, and Co. Jan. 20th, 1813, 
F. C. Buchanan’s Cases, 320. Rose’s Cas. vol. 1, p. 462. Pardess. de 
Droit Commer. 1094.

(c) 54 Geo. 3, c. 137, § 51, 38, 41, and 51.
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the usual way the property of their debtor abroad, and 
should have come afterwards to Scotland, (a)

But where a sequestration had been awarded in 
Scotland against a company carrying on trade in Scot
land and in Newfoundland, and the trustee sent to New
foundland to take the necessary proceedings there for 
vesting the funds in him, in order to be recovered and 
converted into money, and where he was opposed by cer
tain Newfoundland creditors, who claimed a preference 
under the act 49 Geo. 3, c. 27, conferring certain privi
leges on certain classes of creditors in Newfoundland, the 
judge of the supreme court at St. John’s gave judgment 
against the trustee in the sequestration. Upon an ap
peal to his Majesty in council, the judgment of the court 
in Newfoundland was reversed, and an action was brought 
in Scotland to compel the creditors preferred in New
foundland to communicate to the trustee, for general dis
tribution, the funds which they had received abroad. 
This case the Court of Session also decided in favour ol 
the trustee, (b)

The preceding principles and decisions on which the 
international effect of bankrupt laws is maintained, are 
applicable only to the moveable property of the debtor. ,

The jurists whose opinions have been cited, admit that 
the authority of the court in taking possession of the 
bankrupt’s estate, and in the appointment of a curator, 
does not extend to property situated in another country. 
The title to immoveable or real property is governed 
only by the law of its situs, and a transfer which is not 
in conformity with that law cannot confer on another 
nor divest the bankrupt of his dominium in it.

The bankrupt laws of a state can therefore transfer

(a) 2 Bell’s Com. 686.
(b) Bennett, Trustee for Crawford and Co.’s Cred. v. Johnston and others, 

Winter Sessions, 1819- 2 Bell’s Com. 686, n.



such immoveable property only as is situated within its 
territory.

They cannot transfer that which is situated else
where.

Neither does the jurisdiction extend to the possession 
or administration of the debtor’s real property situated 
in a foreign country; and hence its appointment of a 
curator confers no right to assume that possession, unless 
it is enforced by the authority of the judicial tribunal 
of the country in which such property is situated, (a)

In Eugland, until the act of the 6 Geo. 4, c. 16, § 64, 
the real property of the bankrupt situated abroad, could 
not be obtained, unless by the conveyance of the bank
rupt himself; and although it might be obtained by in
direct means, yet there was no legal proceeding to 
compel him to execute such conveyance. (b)

By that act, and now by the 1 and 2 W. 4, c. 56, 
§ 26, the present and future real estate of the bankrupt, 
either in the United Kingdom or in any of the colonies, 
is vested in the assignees by virtue of their appointment 
without any deed or conveyance for that purpose. The 
certificate of appointment of the assignees is to be regis
tered, when registry is required by the lex loci rei sitae, 
within two months, if the property be in the United 
Kingdom, and if in any other place within twelve 
months from the date of the appointment.

The sequestration in Scotland, not only imports an 
obligation on the bankrupt to execute a conveyance, but 
carries, by force of the adjudication in favour of the 
trustee, all the heritable or real as well as the personal 
estate of the bankrupt, (c)
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(a) Gaill, lib. 2, obs. 130. Rodenb. c. 5, tit. 2,p. 97. Voet, lib. 42, tit. 7,
n. 2; lib. 20, tit. 4, n. 12. Matth. de Auct. lib. 1, c. 7, n. 10, and c. 21. 
P. Voet, de Stat. Sect. 9, c. 2, n. 18; Sect. 4, c. 2, n. 6. Maev. ad Jus Lub. 
part 3. tit. T, art. 10, n. 51. Burgund. Tr. 1, n. 12, 14. 1 Boull. 129, 150.

(b) Selkrig v. Davies, 2 Dow’s Rep. 230, per Lord Eldon.
(c) Selkrig v. Davies, 2 Rose, 311.
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In the United States, although there is a considerable 
weight of authority in support of the doctrine adopted 
by the jurisprudence of England and Scotland, yet both 
Mr. Chancellor Kent and Mr. Justice Story concur in 
considering that the preponderance of judicial authority 
is opposed to it.

It had been decided in a case which was elaborately 
discussed, that the proceeding which was prior in point 
of time, was prior in point of right, and attached to itself 
the right to take and distribute the estate. It was con
sidered, that as the English assignees in that case were 
first appointed, and the assignment of the bankrupt’s 
estate first made to them, that assignment carried the 
bankrupt’s property wherever situated; and it conse
quently passed the debt due by a citizen of New York 
to the English bankrupt, so that a payment of such a 
debt to the English assignees was a good payment in 
bar of a claim for that same debt by the trustees, under 
the absconding act of that state. This rule appeared to 
be well settled, to be founded in justice and policy, and 
the comity of nations, and it rested on the principle of 
general jurisprudence, that personal property was deemed 
by fiction of law to be situated in the country in which 
the bankrupt had his domicile, and to follow the person 
of the owner; and it was to be administered in bank
ruptcy according to the rule of the law of that country, 
as if it was locally placed within it. No doubt was 
entertained, that if the appointment of trustees under 
the state’s act had been the first in point of time, the 
title of the trustees would have been recognized in the 
English courts, as controlling the personal property in 
England. By the same rule, the English assignees, 
being first in time, were held entitled to control the 
personal property of the debtor existing in that state, (a)

(a) Holmes v. Remsen, 4 Johns. Ch. Rep. 460. Goodwin v. Jones, 
3 Mass. Rep. 517. 2 Kent’s Com. 406. Story’s Com. 345.
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Notwithstanding the reasons and decisions on which 
this doctrine rested, it was considered by Mr. Chancellor 
Kent, that the weight of the judicial decisions by which 
it was opposed preponderated, (a) and that it is part of 
the settled jurisprudence of the United States, that a prior 
assignment in bankruptcy under a foreign law will not 
be permitted to prevail against a subsequent attachment 
by an American creditor of bankrupt’s effects found 
there ; and the courts of the United States will not sub
ject their citizens to the inconvenience of seeking their 
dividends abroad, when they have the means to satisfy 
them under their own control. It was the rule in Mary
land prior to the revolution, (b) and subsequently re
cognized, (c) that property of the bankrupt could be 
attached there, notwithstanding a prior assignment in 
bankruptcy in England. The same doctrine was de
clared in Pennsylvania, (d) after an elaborate discussion 
of the question. The court in that state considered that 
an assignment abroad by act of law, had no legal ope
ration extra territorium, and that they were bound to 
look to their own law. The same doctrine was declared 
in North Carolina, as early as 1797. (e) It has been 
followed in South Carolina, (f)

The point arose in the supreme court of Massachu
setts, (g) and they would not allow even a voluntary

(ju) Parsons, C. J., in Greenwood v. Curtis, 6 Mass. Rep. 378. Porter, 
in Olivier v. Townes, 14 Martin’s Rep. 99, 101.

{b) Burk v. M‘Lean, 1 Harr, and M'Henry, 286.
(c) Wallace v. Patterson, 2 lb. 463*
(d) Milne v. Moreton, 6 Binn. 353. Mulliken v. Aughinbaugh, 1 Penn. 

Rep. 117.
(e) McNeil v. Colquhoun, 2 Haywood, 24.
(/) Assignees of Tophatn v. Chapman, Const. Rep. S. C. 283. Robinson 

v. Crowder, 4 M'Cord, 519. Tayler v. Geary, Kirby, 313.
(g) Ingraham v. Geyer, 13 Mass. Rep. 146. Fox v. Adams, 5 Greenleaf, 

245. Olivier v. Townes, 14 Martin’s Louis. Rep. 93. Norris v. Mumford, 
4 lb. 20, S. P.



924 CONFLICT OF LAWS.

assignment by an insolvent debtor in another state to 
control an attachment in that state, of the property of 
the insolvent, made subsequent to the assignment, and 
before payment to the assignees.

In a subsequent case, in the supreme court of the 
United States, (a) the doctrine of the law of England 
on this subject was peremptorily disclaimed. (b)

This objection to the ubiquity of operation of the 
bankrupt laws of a country, as respects personal estates, 
rests on the ground that it would prejudice the rights of 
the subjects of the state which admitted it, and that this 
affords an admitted exception to the universality of the 
rule, that personal property has no locality, but is sub
ject to the disposition of the law of its owner’s domi
cile. (c)

II. If the proceedings consequent on the cessio bono- 
rum, insolvency, or bankruptcy of the debtor operate 
only as a discharge of his person from imprisonment, 
but leave the debt still subsisting, and to be satisfied out 
of his future property, which will be liable to be taken 
in execution on account of such debt, there is no ground 
for considering that this qualified discharge can be 
available to him in the courts of any other country but 
that in which he has obtained it. The law of that 
country cannot abridge the remedies by which the law 
in loco fori enables the creditor to enforce execution of 
his judgment.

But when they discharge the debt, it becomes a ques
tion whether the debtor can avail himself of that dis
charge if he be sued in a foreign tribunal. The decisions 
under the jurisprudence of England, Scotland, France, 
the colonies, and the United States, have established

(ia) Ogden v. Saunders, 12 Wheat. 213.
(<b) Blake v. Williams, 6 Pick. 286. Abraham v. Plestero, 3 Wendell, 

538. 2 Kent’s Com. 408. Story’s Com. 346.
(c) Blake v. Williams, 6 Pick. 286. Olivier v. Townes, 14 Martin, 93, 

97, to 100. Milne v. Moreton, 6 Binn. 353. Story’s Com. 346.
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that if the country in which the bankruptcy took place, 
and in which consequently the discharge was acquired, 
be also the locus contractus, the discharge will be avail
able as an answer to an action for the debt, in whatever 
country it may be instituted.

On the other hand, if the country in which the dis
charge was obtained were not the locus contractus, the 
debt is not discharged, and a foreign tribunal will not 
give effect to the discharge. The decisions in support 
of these propositions have been referred to in the con
cluding section of the last chapter. To these may be 
added a case decided on an appeal to the Privy Council 
from Jersey. Quelin, the appellant, had been declared 
a bankrupt by a judgment of the Tribunal of Commerce 
at Nantes, on the 20th of January, 1823. He obtained 
a protection from arrest, sauf conduit, but afterwards 
absconded to Jersey. In his absence he was prosecuted 
for a fraudulent bankruptcy, and was condemned par 
contumace to five years imprisonment and hard labour 
(travaux forces). Previously to his bankruptcy, he had 
given a note of hand for seven thousand francs (billet d 
ordre) to a widow of the name of Nau, in Nantes. She 
proved the amount of this note as a debt under the bank
ruptcy, but did not attend the meeting for the appoint
ment of an assignee (syndic definitif), and banker, and 
afterwards indorsed the note over to a third person, who 
indorsed it to the respondent, the plaintiff in the court 
below, an inhabitant of Jersey. He sued the appellant for 
the amount of the note in the Royal Court there. The 
appellant pleaded his bankruptcy in France in bar of the 
action , and on his plea being overruled, he appealed to 
the Privy Council. Their Lordships ordered the fol
lowing questions to be referred to two French advocates 
to be named by the British ambassador at Paris : 1st,
Whether a person whose property had passed to syndics 
under the law de la faillitd, could afterwards be sued by
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any creditor who had proved his debt before the syndics ? 
2ndly, If generally such person could not afterwards be 
sued by such a creditor, did he lose that protection by a 
sentence par contumace, and by competent judges, for not 
being able to give a proper account of his receipts and 
disbursements, for having misapplied several sums of 
money and other property to the prejudice of his credi
tors, for having concealed his books, or not having kept 
them, and for having violated the sauf conduit granted 
him by the tribunal of commerce? The ambassador 
made choice of Messrs. Delagrange and Dupin aine, 
and they gave their opinion on the first point, “ that 
the bankrupt could not be sued even by a creditor 
who had not proved his debt before the syndics, and a 
fortiori could not be sued by one who had proved 
and upon the second, “ that the sentence par contumace, 
would not have any effect so as to give a new right to 
sue to a creditor.” Their Lordships, on the 23rd of 
February 1828, reversed the judgment of the court 
below, (a)

On the other hand, where a debt had been contracted 
in Berbice, and a commission of bankruptcy had been 
issued in England against the debtor, under which he 
had been declared a bankrupt, and afterwards obtained 
his certificate, it was held that the certificate was no bar 
to an action brought by the creditor against the heir of 
the debtor.

The late James Crawford M'Leod and John Bethune 
were partners in a plantation concern, called New Gea- 
nies, in the colony of Berbice, and the pursuer, Rose, 
was a creditor of the company for debts contracted in the 
colony, and which were secured on the plantation. In 
1811 M‘Leod came to England, where a commission 
of bankruptcy was issued against him, and a dispute

(a) Quelin v. Moisson, July 14th, 1827, 1 Knapp’s Rep. 266.
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having taken place between his assignees and Rose, (the 
former of whom alleged that, on a correct accounting, it 
would be found that Rose was indebted to M‘Leod,) a 
reference was made to Mr. King, a merchant in London, 
who issued a judgment in the form of a letter, stating 
that he was of opinion that a certain sum was due to 
Rose. Rose, however, did not prove his debt against 
M‘Leod’s estate, but adopted measures for recovering it 
in the colony of Berbice, before the courts of which he 
obtained a decree finding him to be a creditor of M‘Leod 
and Bethune for £3833. 19s. 10ch, and this judgment 
was affirmed, on appeal, by the King in Council. 
M‘Leod having died after obtaining a certificate under 
the commission of bankruptcy, discharging him of his 
debts, Rose brought an action before the Court of Ses
sion against his son and heir, concluding for payment of 
the above sum.

It was insisted on the part of the defender that this 
debt must be held to be an English debt, because, al
though it was contracted in Berbice, yet by entering 
into the reference with the English assignees, and by the 
judgment which was in consequence pronounced, Rose 
had as completely made it an English debt, as if he had 
taken a document for it in that country; and that this 
reference and relative judgment were equivalent to 
proving the debt under the commission of bankruptcy, 
or at least were sufficient by the law of England to place 
Rose in the situation of a claimant against the assignees, 
and so liable to be affected by the certificate.

The Lord Ordinary held that the debt was not barred 
by the certificate.

To this interlocutor the court, after advising a conde
scendence and answers, and certain documents as to “ the 
nature and course of the proceedings, held with respect 
to the claims in question, before the assignees and ar
biter,” adhered, but found no expenses due.
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The only difficulty which the court had, was as to the 
effect of the proceedings before the arbiter, which at first 
appeared to them to amount to a constitution of the claim 
within England. But on investigation, a majority of 
the judges were satisfied that the reference was merely 
entered into with the view of satisfying the assignees 
that they had no claim against Rose, and that it was not 
intended thereby to constitute his debt, or to make a 
claim against them, (a)

It has been decided by the Privy Council, that a cer
tificate obtained under a commission of bankrupt in 
England, was a bar to an action for a debt contracted by 
the bankrupt at Calcutta, previously to his bankruptcy, 
although the creditor had no notice of the commission, 
and was resident at Calcutta.

The Supreme Court in Calcutta had decided that it 
was no bar, and the appeal was from their judgment. 
The grounds on which it was reversed are not stated, 
but the reason for reversing it, as assigned in the appel
lant’s printed case, was that the certificate was duly ob
tained by the appellant by virtue of the several statutes 
concerning bankrupts in England, and was, by the law of 
England, a legal bar to all debts contracted prior to the 
appellant becoming bankrupt, and among others, to the 
debts contracted in Calcutta, a place governed by and 
subject to the laws of England. The reason assigned 
by the respondent, in support of the judgment, was, 
that the law of England, by which a bankrupt is dis
charged by his certificate from debts contracted before 
his bankruptcy, depends upon a statute which has no 
provisions applying to a debt contracted and sued for in 
the East Indies.

The case being one of great importance, their Lord
ships took time to deliberate upon it, and the final judg-

(a) Rose v. M'Leod, 4 S. and D. 311.
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ment of the court was delivered by the Lord Chancellor 
in writing, on the 4th of March 1830, in these terms: 
“ I have read and considered the papers in the above 
case, and am of opinion that the judgment of the court 
in India ought to be reversed. I think the certificate 
was, in this case, a sufficient bar.” (a)

(a) Edwards v. Ronald, 1 Knapp’s P. C, Rep. 265.

VOL. III. 0 0 0
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CHAPTER XXIII.

TUTORS, GUARDIANS, &C.

I. Different kinds of.—Manner of appointment.—Civil law.—Law of 
Holland, Spain, and France.—Code Civil, Scotland, England.— 
Colonies.—United States.—Their obligations and duties, powers, 
rights, and interests, and duration of office.

II. Curators, in what respect they differ from tutors in relation to minors. 
—Curators for other persons and purposes.—Committees of Lunatics, 
Sequestrators, Receivers, &c.

III. Mandate.—Procurator.—Attorney or agent.—Negotiorum gestio.
IV. Salary or commissions, in what cases claimed by the persons exercising

the preceding offices.—Under the civil law.—Laws of Holland, Spain, 
France, Scotland, and England.—British Guiana, &c.—Trinidad.— 
St. Lucia, Lower Canada.—Jamaica and other colonies.

V. The law which governs the appointment to and the duties, &c. of these 
offices.

There are certain contracts or obligations not ex
pressed, but implied in, or necessarily resulting from the 
relation in which one party stands to another; that re
lation taking place sometimes by the act of the law, 
sometimes by the act of the one party, sometimes with, 
and sometimes without the concurrence of the other. 
They are called quad contracts. Such are the obliga
tions of tutors or guardians, curators, sequestrators, re
ceivers, and of persons who exercise the offices of tutor 
and curator without any appointment, (a) As these, and 
offices of a similar description, confer rights and interests

(a) Dig. lib. 44, tit. 7,1. 5, § 1. Inst. lib. 3, tit. 28.
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as well as impose obligations on those by whom they 
are undertaken, they form a necessary subject of inquiry, 
and they suggest, as a further subject of consideration, 
the effect which is to be given to these offices when the 
place in which they are to be exercised is not that in 
which they have been conferred.

It is also proposed to include the relation of attorney, 
since many of the considerations which belong to these 
offices are applicable to it, and to the rights, interests, and 
obligations resulting from it.

It is proposed in the following chapter to treat of the 
offices of tutors or guardians, curators, committees of lu
natics, sequestrators, receivers, trustees, and attornies.

I. “ Tutela est vis et potestas in capite libero ad tuen- 
dum eum, qui propter setatem se defendere nequit, jure 
civili data et permissa.” (a)

Tutelage is the control and power which the law 
either itself confers, (tutela legitima) or permits to be con
ferred, (tutela testamentaria et dativa) for the protection 
of those who from their age are unable to protect them
selves.

There were three kinds of tutelage known to the civil 
law: that which was conferred by testament, tutela tes
tamentaria, the legitima, or that conferred by the law 
itself, and dativa, being that which was conferred by the 
authority of the judge.

This division is to be found in the jurisprudence of 
Spain and Scotland, and in the present law of France. 
It would be admissible also for the purpose of describing 
the different kinds of guardianship adopted by the law 
of England and the United States. But it would not 
correctly describe those which are recognized in the ju
risprudence of Holland and the coutume of Paris, be-

(a) Inst. lib. 1, tit. 13, § 1. Dig. lib. 26, tit. I. Cod. lib. 5, tit. 28. Perez. 
Cod. lib. 5, tit. 28. Voet, lib. 26, tit. 1. Montanus, de Tutelis, passim. 
Van der Keessel, Thes. 110, et seq.

O 0 O 2
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cause the former does not admit the tutela legitima, and 
under the latter the tutela is in all cases dative.

Guardianship by testament.—By the civil law the 
father, grandfather, or other ascendant, had alone the 
power of appointing a guardian by testament, but in the 
law of Holland and Spain this power might be exercised 
by the mother or grandmother, and even by strangers 
in respect of the property which they bequeathed to the 
minor, (a)

By the Code Civil the survivor of the father and mo
ther may confer the guardianship by declaration made 
before a justice of the peace assisted by his registrar or 
before notaries. (b)

The mother who has married again, and is not con
tinued in the guardianship of the children of her first 
marriage, cannot choose a guardian for them, (c)

Where the mother who has married again, and is con
tinued in the guardianship, shall have made choice of a 
guardian for the children of her first marriage, such 
choice shall not be valid unless it shall be confirmed by 
the family council. (d)

By the law of Scotland the father may name tutors, 
one or more, in his last will, or in any authentic deed. 
But in making such appointment he is thus far under 
restraint, that he cannot give exemption from the usual 
responsibility, except in liege poustie, and even then only 
in relation to estates descending from himself, (e)

(a) Montanus, de Tutelis, c. 8, n. 37, et seq. Voet, lib. 26, tit. 2, n. 5. 
Dig. lib. 26, tit. 2,1.4. Novell, 117, c. 1, § 1. H. Grotius, Manud. ad Ju- 
risp. Holl. lib. 1, c. 7, n. 10, et seq. Groeneweg. ad § 3, Inst. lib. 1, 
tit. 13, and ad 1. 4, Dig. ib. Van Leeuwen, Cens. For. p. 1, lib. 1, c. 16, 
n. 4, 5, 6, 7, 8. Respons. Jur. Holl. par. 3, vol. 1, cons. 65, etpar. 3, vol. 2, 
cons. 77. L. 3, tit. 16, P. 6. L. 6, tit. 16, P. 6. L. 8, tit. 16, P. 6. L. 7, 
tit. 16, P. 6.

(b) Art. 392. (c) Art. 399. (d) Art. 400.
(e) Act, 1696, c. 8. Ersk. b. 1, tit. 7, § 2, 3. Scot, Dec. 10th, 1675,

Diet. 8970. Kilpatrick, Jan. 25th, 1793, Diet. 16,381.
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By the law of England the father may by will or deed 
appoint a guardian to act after his death, (a)

Natural children are not within the statute 12 Car. 2, 
c. 24, although holden to be within the statute of 4 and 
5 P. and M. c. 8. But the court adopts the nomination 
made by the father of guardians to his natural children, 
without any reference to the master. (b)

A grandfather cannot appoint a testamentary guardian 
for his grandson, but he may give him an estate on 
that condition, and the father submitting, is bound by 
it. (c)

An appointment of a testamentary guardian by a 
mother is absolutely void, (d)

As the statute prescribes no particular form of appoint
ment, it is immaterial by what words the guardian is 
appointed, provided the father’s intent'be sufficiently ap
parent. (e)

In the colonies in which the Dutch, Spanish, or French 
law does not prevail, and in the several states of America, 
except Louisiana, the doctrine of the law of England 
respecting the appointment of guardians by deed or tes
tament is followed. (/)

The Civil Code of Louisiana has, with some few vari
ations, followed the Code Civil of France. (g)

Legitima tutela or tutor at law.—When no appoint
ment of tutors or guardians was made by the will or 
codicil, or if being made, it was incapable of taking effect, 
this office by law devolved on the relations of the minor 
both agnati and cognati, according to the order in which

(a) 4 and 5 P. and M. c. 8. 12 Car. 2, c. 24.
(b) Ward v. St. Paul, 2 Bro. C. C. 583. Peckham v. Peckham, 2 Cox, 46. 

Chatteris v. Young, 1 Jac. and Walk. 106.
(cl Blake v. Leigh, Ambl. 306. 1 Jac. R. 257.
0d) Expte. Edwards, 3 Atk. 519. Vaugh. 180. Villareal v. Mellish, 

2 Swanst. 536.
(e) Storke v. Storke, 3 P. Wms 51. Teynham v. Lennard, 4 Bro. P. C. 

302. Expte. Ilchester, 7 Ves. 348.
(/) Barbadoes Act, No. 123, cl. 7. 2 Kent’s Com. 224. N. Y Rev. Stat.

vol. 2, 150, § 1, 2, 3. iy) Art. 275.
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they would succeed to the minor in case he died intes
tate. (a)

But of those relations, all females were excluded ex
cept the mother and grandmother of the minor. The 
latter were appointed in preference to any other relations 
on renouncing the benefit of the S. C. Velleianum. The 
father cannot exclude them from the guardianship by 
any prohibition in his will, except by making a testa
mentary appointment himself. (b)

The mother or grandmother cannot be compelled to 
accept the guardianship against their will. It was in
tended as an indulgent exception in their favour to admit 
them to a trust from which all females are excluded, (c) 

The mother is to be preferred to the grandmother, 
unless the former is a minor, and then the guardianship 
devolves on the grandmother. (d)

It is determined by the second marriage of either, un
less the father by will authorized the widow to retain the 
guardianship notwithstanding her second marriage, (e) 

The guardianship is not revived, nor can the mother 
or grandmother be admitted to it on the death of her 
second husband, and her again becoming a widow. (f) 

The law of Spain has adopted these rules. (g)
By the law of Holland the judge exercises his discre

tion in selecting one or more of the next of kin to be 
guardians. (h)

(a) Inst. lib. 1, tit. 15. Dig. lib. 26, tit. 4, 1. 1. Novell, 118, c. 4, 5. 
Yoet, lib. 26, tit. 4, n. 1. Matth. de Tutelis, Disp. 1, n. 19.

(b) Dig. lib. 26, tit. 2,1. 6,1. 11; tit. 7,1. 3, § 8. Montanus, de Tutelis, 
c. 15, n. 45. Peck, de Testam. Conj. lib, 2, c. 16.

(c) Cod. lib. 5, tit. 35,1. 2, 3. Voet, lib. 26, tit. 4, n. 2. Fab. Cod. lib. 5, 
tit. 21, def. 1.

(d) Novell, ib. c. 5. Voet, ib. Matth. Disp. de Tutelis, n. 18.
(e) Voet, ib. n. 3. Gomez, ad Leg. Tau. 14, n. 11, in fine. Boer. Decis. 

124, n. 12, and Decis. 266.
(/) Fab. Cod. lib. 5, tit. 21, def. 2. Boer. Decis. 266. Matth. Tutelis, 

Disp. 17. Voet, ib.
(g) L. 9, tit. 16, P. 6. L. 8, tit. 16, P. 6.
(h) Neostad, Cur. Sup. Decis. 59. H. Grotius, ad Manud. Jurisp. Holl.
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They derive their appointment from the sentence of 
the magistrate or court. Even the father and mother are 
not ipso jure the guardians of their children, unless it be 
conferred by the will of one of them, or by a stranger; 
and therefore they ought to obtain the confirmation of 
their appointment by the judge. («)

When the children, not having attained puberty and 
being already in guardianship, become entitled tonnother 
inheritance, other tutors may be added according to the 
discretion of the judge, and without the consent of the 
parent. (b)

The person who has been appointed guardian of a 
minor by his father, may continue in the guardianship 
although he has married the widow.

Nor is there any objection to a widower being ap
pointed either by will, or by the authority of the magis
trate, if it be not plainly prejudicial to the interests of 
the step children; (c) and when a widow on her second 
marriage, becomes excluded from the guardianship, it 
is not unusual for the second husband to be appointed.(c?)

By the Code Civil, the guardianship belongs of right 
to the paternal grandfather: for want of such, to the 
maternal grandfather, and so on, ascending in such 
manner that the paternal ascendant shall always be pre
ferred to the maternal ascendant in the same degree.(e)

If, for want of paternal grandfather and maternal 
grandfather of the minor, two ascendants of a remoter 
degree, who shall both belong to the paternal line of 
the minor, have equal claim, the guardianship shall

lib. 1, c. 7, n. 15. Groeneweg. ad Inst. lib. 1, tit. 15, 16. Van Leeuwen, 
Cens. For. part 1, lib. 1, c. 16, n. 2, 3. Voet, lib. 26, tit. 4, n. 4. Resp. 
Jurisc. Holl. p. 4, cons. 330, Q. 2.

(«) Ib. H. Grotius, ad Manud. Jurisp. Holl. lib. 1, c. 7, n. 8, 9- Resp. 
Jurisc. Holl. p. 5, cons. 213. Voet, ib.

(b) Groeneweg. ad Inst. lib. 1, tit. 18.
(c) Someren, de Jure Noverc. c. 5, n. 1. Voet, ib. n. 4.
(d) Fab. Cod. lib. 5, tit. 30, def. 1. Voet. ib. («) Art. 402.
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pass of right to such of the two who is found to be the 
paternal grandfather of the father of the minor, (a)

If there be a like equality of claim between two great 
grandfathers of the maternal line, the nomination shall 
be made by the family council, who shall nevertheless 
only choose one of these two ascendants. (b)

By the 'law of Scotland, the next male agnate of 
twenty-five years of age, or of male agnates equally near 
he who is heir at law, is by law entitled to the office of 
tutor if there shall be no effectual nomination by the 
father, (c) He is held to be the best guardian of the 
pupil’s estate, the worst of his person, which is therefore 
given to the mother or nearest cognate. (d) He who 
claims this office must be within the jurisdiction of the 
Court of Session. (e) There is not, as in the Roman 
law, a plurality of tutors at law, only one person (the 
nearest male agnate) can be appointed to that office.(f) 

In the jurisprudence of England, guardianship in 
socage, by nature, nurture, and custom, may be consi
dered as included in the description of guardianship at 
law.

By the common law, if tenants of lands holden in so
cage die, the next of blood to the heir, on whom the in
heritance cannot descend, is guardian of his person, till 
the age of fourteen.

Where there is a brother of the half blood, he shall be 
guardian in socage, (except in borough English lands,) as 
next of kin on whom the inheritance cannot descend. (g) 

Guardians by nature, are properly the father and

(a) Art. 403. (b) Art. 404.
(c) Ersk. b. 1, tit. 7, § 4, 5. Act, 1474, c. 51. 2 Act Pari. p. 106,

c. 6.
(<d) Ersk. ib. § 7. Higgins, June 7th, 1821, F. C. 1 S. and B. 49.
(e) Hadden, Feb. 27th, 1822, F. C. 1 S. and B. 397. Bell, March 10th, 

1784, Diet. 16,374. Rob, Dec. 22nd, 1814, F. C.
(/) Ersk. ib. § 5.
(g) Cro. Eliz. 825. 2 And. 171.
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mother, for by the common law every father hath right 
of guardianship of the body of his son and heir, till he 
attain the age of twenty-one years, (a)

Guardianship by nurture respects only the care of 
the infant’s person and education ; (b) none can exer
cise it but the father or mother, and it only occurs where 
the infant is destitute of other guardians, (c) At four
teen it determines both in males and females, (d)

In the colonies which have been mentioned, the Eng
lish law is followed.

By the New York Revised Statutes, (e) where an es
tate in lands becomes vested in an infant, the guardian
ship of such infant, with the rights, powers, dnd duties 
of a guardian in socage, belong to the father of the in
fant ; and if there be no father, to the mother; and if 
there be neither, to the nearest and eldest relative of full 
age not being under any legal incapacity; and as be
tween relatives of the same degree of consanguinity, 
males are preferred. But the rights and authority of 
every such guardian are superseded in all cases where a 
guardian is appointed by the deed or last will of the 
father of the infant, or in default thereof by the surro
gate of the county where the minor resides.

In all the other states of the Union, except Louisiana, 
the law of England is followed, but that state has adopted 
the rules of the Code Civil, (f)

Tutela dativa.—When no appointment, or no valid or 
effectual appointment, was made by testament or codicil, 
or if there were no next of kin to execute that trust, or 
if the appointment made by testament was in suspense, 
then, according to the Attilian law, the nomination of

(a) Co. Litt. 84. (b) Ib. 88.

(c) Hargr. Co. Litt. 87, b. note 6. Billingsley v. Critchet, 1 Bro. Ch. 
Ca. 268.

(d) Hargr. ib. 119, b. note 13. (e) Vol. I, 718, § 5.
(/) N. Y. Rev. Stat. vol. 1, 719, § 7. Vol. 2, 151, § 4, 5, 6. 2 Kent’s

Com. 224.
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the guardian was made by the judge or praetor in the 
city of Rome, and according to the Julian and Titilian 
law, in the provinces by the provincial residents, (a)

By the civil law, and under the Law of Holland, 
Spain, and France, it was competent for any of the re
lations or friends of the parent of the minor to make 
application for the appointment, and the civil law re
quired this application from the mother or grandmother 
as a duty, the neglect of which subjected them to heavy 
forfeitures, (b) although some of those forfeitures are not 
retained in the systems founded on it. (c)

The jurisdiction competent to make such appointment 
was in the place of the domicile of the minor, or in 
which his property was situated. (d)

If there were a conflict of jurisdiction between the 
magistrate of the domicile and the magistrate of the 
place of birth, it seems that the jurisdiction of the former 
must yield to that of the latter, (e)

The magistrate cannot appoint as guardians those 
who are not within his jurisdiction, (f) Neither can he 
appoint himself. (g)

In Holland, the Orphan Chamber makes the appoint
ment by selecting from the minor’s next of kin those 
who may appear best qualified to discharge the duty for

(а) Voet, lib. 26, tit. 5, n. 1. Inst. lib. 1, tit. 20. Montanus, ib. c. 21. 
Ayliffe’s Pand. b. 2, tit. 39, p. 225. Dig. lib. 26, tit. 5,1. 21, § 5, 6. Heinec. 
Elem. Jur. Inst. § 241, ad Pand. p. 4, § 311. Lauterbach, ad Pand. lib.26, 
tit. 5, n. 2.

(б) Dig. lib. 26, tit. 6,1. 2, 4. Cod. lib. 5, tit. 31.
(c) Groeneweg. ad Cod. lib. 5, tit. 31, 1. 6. Cod. lib. 6, tit. 58, 1.10. 

Grotius, Manud. ad Jurisp. Holl. lib. 1, c. 7, n. 21, 22, 23. Resp. Jurisc. 
Holl. p. 3, vol. 2, cons. 201. Van Leeuwen, Cens. For. part 1, lib. 1, c. 16, 
n. 10. Voet, lib. 26, tit. 6, n. 4. L. 12, tit. 16, P. 6. Pothier, Tr. des 
Personnes, part 1, tit. 6, § 2. Pothier, Introd. au titre 10. Argou, tom. 1, 
p. 51. Cugnet’s Laws of L. Canada, 124.

(d) Dig. lib. 26, tit. 5, 1. 1, § 2; 1. 3, 24, 27. Cod. lib. 5, tit. 31, 1. 3; 
tit. 34,1. 5.

(e) Ib. Voet, lib. 26, tit. 5, n. 1.
(/) Ib. Dig. lib. 2, tit. 1,1. 20 ; lib. 26, tit. 5, 1. 3, Voet, ib. n. 3.
(g) Ib. Lauterbach, ad Pand. lib. 26, tit. 5, n. 12.



his advantage, (a) The interposition of the Orphan’s 
Chamber may be excluded by the will of the father or 
mother. In that case, the appointment can only be 
made by the magistrate. (b)

The Orphan Chamber of the place in which the minor 
is domiciled, and not of that of his origin, or in which 
his property is situated, is entitled to exercise this au
thority. (c)

The jurisprudence of Spain follows the civil law, and 
the appointment is made by the judge of the minor’s 
domicile. (d)

Under the coutwme of Paris the guardianship was dative, 
and so it continues to be in Lower Canada and St. Lucia. 
The judge, upon the request of the minor’s relations or 
friends, or ex offido, directs a council or meeting of the 
relations and friends of the minor, for the purpose of 
making choice of a tutor and a subrogated tutor. That 
council consists of the paternal and maternal relations, 
not less than seven in number, and if there be not that 
number of relations, the neighbours and friends are called 
in. The relations who have been assembled under this 
summons then take an oath that they will nominate the 
person whom they consider the most competent and proper 
to discharge the duties of tutor and subrogated tutor. 
They then proceed to nominate the persons to these of
fices, and when they are approved of by the judge, they 
take an oath well and faithfully to' discharge their duty.

If the tutor be present at the time of his nomination 
by the council, he becomes from that day responsible as 
tutor, but if it be made in his absence he is responsible 
only from the time it is notified to him, and he should

(a) Grotius, Manud. ad Jurisp. Holl. lib. 1, c. 7, n. 17. Groeneweg. ad 
Inst. lib. 1, tit. 20. Voet, lib. 26, tit. 5, n. 5.

(b) Grotius, ib. n. 3. Resp. Jurisp. Holl. part 3, vol. 2, cons. 77, n. 1.
(c) Ib. Montanus, de Tutelis, c. 20. Lauterbach, ad Pand. lib. 26. 

tit. 5, n 14.
(d) L. 2, 1. 12, tit. 16, P.6. Gutier. de Tut. et Cur. p. 1, c. 16. Feb. 

Ref. P. 2, lib. 1, c. I, § 2, n. 57.
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be required to appear before the judge and take the 
requisite oath, (a)

Under the Code Civil, the family council which is 
called together at the instance of the parties interested, 
or even of the justice of the peace of the domicile of the 
minor, consists exclusively of the justice of the peace, 
of six kindred or persons of affinity, taken as well within 
the township where the guardianship has opened, as 
within the distance of two myriameters, half from the 
paternal side, and half from the maternal side, and fol
lowing the order of proximity in each line. (6)

Those of kin are to be preferred to those in affinity of 
the same degree; and among kindred in equal degree, 
the elder are preferred to the younger, (c)

The brothers of the minor of the whole blood, and the 
husbands of the sisters of the minors of the whole blood, 
are alone excepted out of the limitation of number fixed 
by the preceding article.

If they amount to six or more, they are all to be 
members of the family council, which they alone com
pose, together with the widows of the ascendants, and 
the ascendants lawfully excused, if any such there be.

If they are less in number, the other relations are 
only to be called in to complete the council, (d)

In the absence of the requisite number, either kindred 
or persons in affinity domiciled at a greater distance, or 
citizens domiciled in the township itself who are known 
to have been in habits of friendship with the father or 
mother of the minor, are to be summoned, (e)

The persons so called together must appear in person, 
or be represented by a special mandatory.

The party furnished with a mandatory cannot re
present more than one person, (f)

(a) Cugnet, Tr. des Tut. tit. 9, art. 51, 52. Ordon. Dec. 15th, 1/21.
Declaration, Feb. 1st, 1743. Lower Canada Acts, 34 Geo. 3, c. 6, § 9. 41
Geo. 3, c. 7, § 18. 48 Geo. 3, c. 22, § 4. 57 Geo. 3, c. 11, § 1.

(b) Art. 405, 406. (c) Art. 407. (d) Art. 408.
(e) Art. 409. (/) Art. 412.
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The presence of three-fourths at least of the members 
summoned is required, (a)

When a minor having his domicile in France, is 
possessed of property in the colonies, special adminis
tration of such property is to be committed to a proper 
guardian.

In such a case, the guardian and pro-guardian are 
independent, and not responsible the one to the other 
for their respective managements. (6)

The guardian acts and administers in such capacity 
from the day of his nomination, if it take place in his 
presence, if not, from the day on which it is notified to 
him. (c)

It will be perceived that under the former, as well as 
the present law of France, besides the tutor, it was re
quired that there should also be a deputed guardian, 
tuteur subrogtf, who was named by the council of the 
family. It was his duty to act for the interests of the 
minor, where they were in opposition to those of the 
guardian. (d)

In the tutela legitima, the guardian before entering 
upon his duties was bound to convene the family 
council, in order that such tuteur subrogdmight be nomi
nated.

In the tutela dativa, his nomination took place imme
diately after that of the guardian. (e)

The latter was not allowed to vote in the nomination 
of a deputed guardian, who was selected, except in the 
case of the brothers of the whole blood, from such of the 
two lines to which the guardian did not belong, (f)

He is not substituted for the guardian in the event of 
the guardianship becoming vacant, or abandoned by 
absence; but in such case, he is bound to call for the 
nomination of a new guardian. (g)

(a) Art. 415. (6) Art. 417. (c) Art. 418.
(d) Art. 420. (e) Art. 422. (/) Art. 423.
(g) Art. 424, 425.
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In Scotland, the king, as pater patriae, grants, in Ex
chequer, authority to a tutor to act for a pupil. There 
may be more than one tutor-dative, and with various 
modifications, of a quorum, sine quo non, Sfc.;(a) and a 
a woman may be named. (b) This jurisdiction, after the 
death of all the existing barons, is to be transferred to 
the Court of Session, (c)

In England, when from omission in the law the infant 
finds himself wholly unprovided with a guardian, he 
may elect one himself, (d) unless he be too young. In 
that case the chancellor makes the appointment. He 
derives the authority for this purpose by delegation from 
the king, who as pater patriae is the universal guardian 
of infants, idiots, lunatics, &c., (e) who are unable to 
take care of themselves. The Court of Chancery gives 
effect to those appointments by testament or deed which 
are not authorized by the statute. It adopts the nomi
nation which they contain. In other cases, a reference 
is made to a master of the court, who selects from the 
nearest relatives the person who is best qualified.

A mother having children by a second marriage, is 
not on that account disqualified from being a guardian 
to the children by her first marriage, (f)

Persons residing out of the jurisdiction of the court 
are not appointed guardians. (g)

In the colonies the governor makes the appointment 
in these cases by virtue of an express power granted to 
him in his commission.

In the several states of the Union the appointment is 
made by judicial authority.

(a) Act 1672, c. 2. 3 Bell’s Forms, 261. Stair, b. 1, tit. 6, § 14. Stew
art, Jan. 28th, 1829, 7 S. and D. 330. S. C. 10 Ib. 392.

(b) A. andB. Dec. 19th, 1548, Diet. 16,222.
(c) 2 Wm. 4, c. 54. Bell’s Pr. 578.
(d) Co. Litt. 87, b. 2 Ves. 374. 10 Yes. 52. Hall v. Hall, 3 Atk. 721.
(e) 2 Inst. 14. Beverley’s Case, 4 Rep. 126. Staundf. Prae. 37.
(/) Corbet v. Tottenham, 1 Ball and B. 59-
(g) Logan v. Fairlie, 1 Jac. 193.
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Surrogates have the same power to allow and appoint 
guardians as is possessed by the chancellor, and as the 
powers and jurisdiction of the Court of Chancery are 
declared (a) to be co-extensive with the same powers and 
jurisdiction in England, with the exceptions, additions, 
and limitations, created and imposed by the constitution 
and laws, it is to be inferred that the chancellor of New 
York retains the same jurisdiction over infants which 
belongs to the chancellor in England, and which be
longed to the chancellor of New York prior to the 1st of 
January, 1830, when the revised statutes took effect. (6)

In Louisiana, the appointment is made by the family 
council in the manner prescribed in the Code Civil.

Under the civil law, and the laws of Holland and 
Spain, and under the former and present jurisprudence 
of France, the office of guardian was considered a public 
trust, and the person on whom it devolved, either by 
testamentary appointment, by law, or by the authority 
of the judge or family council, might allege certain 
grounds of exemption or excuse from undertaking it. 
The civil law admitted various grounds of excuse, (c) 
and they are generally retained in the jurisprudence of 
Spain, (d)

A person at Rome who had three children, or if in 
Italy, four, or if in the Roman provinces, five, was ex
empted from the burthen of guardianship. In the num
ber of children were reckoned such as had been killed in 
battle, and grandchildren of a son deceased, but not the 
grandchildren descending from a daughter. They were 
computed only as one, if they were born from one son. 
A person who had the management of the prince’s re-
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Co) N. Y. Rev. Stat. vol. 2,173, § 36.
(b) 2 Kent’s Com. p. 224.
(c) Inst. lib. 1, tit. 25. Dig. lib. 27, tit. 1. Cod. lib. 5, tit. 62. AyliflVs 

Pand. b. 2, p. 229.
(d) L. 1, 2, 3, tit. 17, Part. 6.
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venue, or was of his council, or was absent in the public 
service, was exempted from the office. If a person 
were a guardian or curator of three other persons at the 
same time, it was a good excuse, provided their estates 
were large, and their accounts of an intricate and diffi
cult nature. A bad state of health, want of competent 
knowledge of accounts, advanced age, as being above 
seventy years old; professing the liberal arts and sciences, 
if the person were exercent or a practitioner therein, as 
a grammarian, physician, rhetorician, and the like, were 
valid excuses. The enmity of the father of a pupil to 
the person of such guardian assigned was also a valid 
plea of exemption for him, lest he should be deemed a 
suspected person in his office. But it was no excuse 
if the father and guardian were reconciled before the 
father’s death. The poverty of the person, if it obliged 
him to work for his livelihood, was a good excuse, (a)

Many of these exemptions are admitted by the Code 
Civil. (b)

The trust of guardian is not considered by the law of 
England or the United States as a public office, and 
therefore no person can be compelled to assume it.

The guardian, upon receiving notice of his appoint
ment, and its confirmation by the proper tribunal, is 
bound, and may be compelled by the process of the 
court, immediately to enter on the administration of the 
minor’s estate, and from this period he becomes respon
sible as guardian, (c)

The guardianship might, either from directions in the 
testator’s will, or from the application of the guardians 
themselves, or from considerations of expediency, be 
conferred in such manner, that the administration may

(a) Ayliffe’s Pand. b. 2, tit. 39, p. 230.
(b) Art. 427, et seq.
(c) Dig. lib. 26, tit. 7,1. 1. Voet, lib. 26, tit. 7. Montanus, ib. c. 32, 

Van der Keessel, Thes. 138, 139, et seq.



be committed to all, but the risk and responsibility con
fined to one or more of them, or the administration 
and responsibility may be divided amongst them, (a)

The civil law required that the guardian should first 
take an oath for the due administration of his office, and 
if he did not derive his appointment under the testament 
of the parent, he was bound to find sureties for his due 
administration. •

According to the law of Holland, it is left much to 
the discretion of the judge whether any and what se
curity should be given, as well as whether the oath 
should be taken by the guardian. It is not, however, 
the practice to require security, especially when the 
guardian is appointed by will; and as dative guardians 
are not assigned or confirmed without some inquiry as 
to their circumstances and character, and as a tacit 
mortgage on their property is acquired by the minor, 
it is considered that adequate indemnity is thus ob
tained for their conduct. (b)

Security is required in British Guiana, as well as in 
Trinidad, and by the jurisprudence of England, Scot
land, the colonies, and the United States.

Before the guardian intermeddles with the minor’s 
estate he is required to make an inventory, containing 
such a particular description of all the minor’s estate, real 
as well as personal, corporeal and incorporeal, and of the 
debts and burthens to which it is subject, as will prevent 
the substitution of articles of inferior value for those 
which really belonged to the minor. (c)
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(a) Dig. lib. 26, tit. 7,1. 3, $ 1, 2, 9,1. 24. Inst. lib. 1, tit. 24, $ 1.
(5) Sande, Decis. Fris. lib. 2, tit. 9, def. 9, 10. Van Leeuwen, Cens. For. 

part, 1, lib. 1, c. 17, n. 3. Voet, lib. 26, tit. 7, n. 2. Montanus de Tutelis, 
c. 32, reg. 7. Struv. ad Pand. Exercit. 47, n. 103.

(c) Montan. de Tutelis, c. 32, reg. 5, n. 75, et seq. Voet, lib. 26, tit. 7, 
n. 3. L. 15, tit. 16, Part. 6. L. 99, tit. 18, Part. 3. Greg. Lopez, gl. 3. 
Trinidad Order, April 11th, 1821. Cugnet, ib. art. 53, p. 126. Code Civil, 
art. 451, et seq. Toullier, liv, 1, tit. 10, n. 1190. Bell’s Princ. 2081.
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The testator, although he might by his will dispense 
with the solemn public inventory which the guardian 
was required to make, yet he could not exonerate him 
from returning a private inventory, or from rendering 
accounts of his guardianship, (a)

It is his duty to collect all the outstanding debts, and 
enforce the securities which are owing to his ward. (b) 
He is responsible if by his negligence any debt or secu
rity becomes unavailable, as by the debtor’s insolvency, 
unless the debtor was in good credit, and his failure 
was sudden and unexpected, (c)

It is incumbent upon him to deposit in the most se
cure place all the gold and silver, securities, and other 
effects of the minor, which are not subject to deteriora
tion by age. In Holland, securities were deposited in the 
Orphan Chamber. (d)

Whatever money belonging to the ward is not required 
for his necessary expenditure ought to be invested by 
the guardian in the purchase of real estate, or in case its 
investment in real property cannot be obtained, it ought 
to be lent on good security, (e)

If he has neglected to invest it, he is liable for interest 
from the period when it appears it could have been thus 
invested. If he cannot find the means of thus investing 
it, the ward sustains the loss consequent on its remaining 
unemployed. But if the guardian had lent his own 
money, he becomes chargeable with interest: “ Non est 
audiendus tutor, cum dicat, ideo cessasse pupillarem pe-

(a) Montan. de Tutelis, c. 32, reg. 5, n. 108. Christ, ad Leg. Mechl. 
tit. 19, art. 12, n. 7, 9- Carpz. tDef. For. part 2, const. 11, def. 4. Van 
Leeuwen, Cens. For. part 1, lib. 1, c. 17, n. 1, 2. Voet, lib. 26, tit. 7, n. 4.

(b) Voet, ib. n. 7, 8.
(c) Dig. lib. 26, tit. 7, 1. 9, § 1; 1. 15,1. 46, § 7. Cod. lib. 5, tit. 37, 

1. 13. Van Leeuwen, ib. c. 18, n. 11. Sande, Decis. Fris. lib. 2, tit. 9, 
def. 13. Resp. Jurisc. Holl. part 1, cons. 117, and 260. Voet, ib. n. 8.

(d) Cod. lib. 5, tit. 37, 1. 24. Voet, ib. n. 9. H. Grotius, Manud. ad 
Jurisp. Holl. lib. 1, c. 9, n. 7, 8.

(e) Dig. ib. 1. 7, § 3,1. 15; 1. 12, § 4. Cod. lib. 5, tit. 56, 1. 3.
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cuniam, quod idonea nomina non inveniret, si arguatur 
eo tempore suam pecuniam bene collocasse.” (a)

If he has himself made use of his ward’s money, he 
becomes immediately chargeable with interest. (b)

Although the obligation imposed on the guardian of 
lending the ward’s money, was dispensed with by a sub
sequent constitution of Justinian, unless the whole estate 
consisted of money, (c) yet it is still retained in the 
systems of jurisprudence founded on the civil law. (d)

But a guardian cannot, by the law of England, of his 
own authority alter the nature of the infant’s property. 
If it be for the interest of the minor that there should be 
a purchase of real property, it would be made under the 
sanction, of the Court of Chancery, and the real property 
purchased would possess the character of personal pro
perty for the purpose of testamentary disposition during 
the infant’s minority. («)

An investment by a guardian of the infant’s money on 
private security is not sanctioned. He must invest it in 
government security, (f)

The guardian cannot, without the express direction of 
the father, continue and conduct in the name, and at the 
risk of his son, the trade which the father had carried 
on. (g) But it is incumbent on him to wind up and 
close the mercantile transactions which the deceased had

(«) Dig. lib. 26, tit. 7,1. 13, § 1.
(ft) Dig. ib. 1. 7, § 11 ; 1. 58, $ 1. Neostad, Cur. Sup. decis. 51. Sande, 

Decis. Fris. lib. 2, tit. 9, def. 13. Van Leeuwen, Cens. For. part 1, lib. 1, 
c. 17, n. 9. Lauterbach, lib. 26, tit. 7, § 24. Voet, lib. 26, tit. 7, n. 10.

(c) Novell, 72, c. 6, 7-
(d) H. Grotius, Manud. ad Jurisp. Holl. lib. 1, c. 9, n. 12, 13. Neostad, 

ib. Gudelin, de Jure Nov. 1. 1, c. 18, n. 3, et seq. Maevius, ad Jus Lub. 
lib. 1, tit. 7, art. 13, n. 27. Sande, ib. Resp. Jurisc. Holl. part 1, cons. 260, 
and p. 2, cons. 223. Van Leeuwen, ib. Voet, ib. n. 10. Pothier, Tr. 
Person, p. 1, tit. 6, art. 3, 4, 5,6. Toull. lib. 1, tit. 10, n. 1213. Ersk. 
b. 1, tit. 7, § 25.

(e) Pierson v. Shore, 1 Atk. 480. Ashburton v. Ashburton, 6 Ves. 6.
(/) Holmes v. Dring, 2 Cox’s Cas. 1. 3 Swanst, 63.
(g) Dig. ib. 1. 58. Carpz. Def. For. part 2, const. 11, def. 38. Van 

Leeuwen, ib. c. 17> n. 12. Voet, ib. n. 11.
P P P 2
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commenced, and as speedily as possible withdraw the 
fortune of his ward from the risk of trade, (a)

It is the duty of the guardian to appear for, and pro
secute and defend on behalf of the minor in all judicial 
proceedings, and if the sentence be unjust, to appeal from 
it. (b)

If however there is no ground of defence, the guar
dian, so far from being bound to insist on it, ought to 
act with good faith, and pay the debt owing by the 
ward, (c)

He may compromise a disputed claim by or against 
his ward, when some suit has been already instituted or 
is apprehended, if the issue of it be uncertain. The pro
priety and legality of the compromise will depend on the 
fair and reasonable doubt entertained of the result. He 
would act most correctly in obtaining the sanction of the 
judge for such compromise, (d)

The guardian ought to act towards himself in the same 
manner as he would act against another in respect of the 
minor, and indeed with greater strictness, because he can 
proceed by action against all others, but himself. (e)

He ought diligently to watch the conduct of his co
guardian or curator, because although he cannot, during 
the guardianship, demand his accounts, yet if there be 
grounds, he ought to proceed against him as being sus
pected, for otherwise he will become responsible for the 
conduct of such co-guardian, (f)

In short, the guardian ought to be as zealous and in
defatigable in the administration of his ward’s estate as 
in that of his own, and be at the same time as scrupulous

(«) Dig. lib. 26, tit. 7,1. 58.
(b) Voet, lib. 26, tit. 7, n. 12. Montanus, de Tutelis, c. 32, reg. 9, n. 60. 

Cod. lib. 5, tit. 37,1. U.
(c) Dig. ib. 1. 9, § 6. Cod. ib. 1. 6. Zypaeus, Not. Jur. Belg. tit. de Tu- 

toribus. Voet, ib. n. 12.
(d) Voet, ib. n. 13. Montanus, de Tutelis, c. 33, n. 239, et seq.
(e) Voet, ib. n. 14.
(/) Voet, ib. Montanus, ib. c. 32. n. 38.
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in abstaining from the property of his ward, as if it be
longed to any other person, (a)

Even on the termination of the guardianship, he must 
wind up those transactions which had been commenced 
by him before his ward attained puberty, whether they 
be judicial or extrajudicial; and he cannot relinquish 
them but at his peril; (b) and upon his death before 
the ward attains puberty, this duty devolves on the heirs 
of the guardian, if they be of full age and males, (c)

It was by the civil law essential to the validity 6f any 
act by the ward, that the authority of the guardian should 
be given in the progress, or immediately on the conclu
sion of such act, and in the presence of the ward, (d) 

But in the law of Holland, and the other systems of 
jurisprudence founded on the civil law, a subsequent 
ratification is equivalent to a previous authority, and 
confirms the transaction. (d)

In those cases where the ward renders his own condi
tion better without incurring any obligation, the autho
rity is not required, (e)

But if any obligation is incurred, or if the act may 
subject the minor to loss, although there may be also a 
benefit to him, the authority is required. (f)

A minor, therefore, cannot, without the authority of his 
guardian, either adiate an inheritance or accept an uni
versalfidei-commissum,, because the loss to which he may be 
subject may exceed any benefit which he can derive from 
the succession or the fidei-commissum, (g)

, TUTORS, GUARDIANS, &C.

(а) Voet, lib. 26, tit. 7, n. 14.
(б) Montanus, de Tut. c. 39, n. 183, 184.
(c) Montanus, ib. c. 37, reg. 2, n. 132. Sande, Decis. Fris. lib. 2, tit. 9, 

def. 18. Voet, ib. n. 15.
(d) Dig. lib. 26, tit. 8,1. 8, 9, 14. Inst. lib. 1, tit. 21, § 2. Van Leeuwen( 

Cens. For. part 1, lib. 1, c. 17, n. 10, in fine. Voet, lib. 26, tit. 8, n. 1. 
Montanus, ib. c. 30, n. 37, et seq.

(e) Inst. ib. Dig. ib. 1. 9. Voet, lib. 26, tit. 8, n. 2.
(/) Dig. lib. 50, tit. 17,1. 5. Inst. lib. J, tit. 21. Cod. lib. 5, tif 39, 

1. 2.

(g) Voet, ib. n. 3. .
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But a contract made by him without the authority of 
his guardian may become obligatory, if he confirms it 
after he has attained his majority, (a)

The authority of the tutor is not alone sufficient for 
the alienation of the ward’s real or immoveable estate, 
but the decree of the court is requisite. (b)

If there are several guardians, the authority of any 
one is sufficient, unless he is interdicted from acting, or 
the testator has required that all should concur, (c)

The court will compel a guardian to give his autho
rity where its exercise would be beneficial to the 
minor. (d)

When the ward is under seven years of age, the act is 
done not by him under the authority of the guardian, 
but by the guardian himself, (e)

The contract of the guardian in the name of the ward 
gives the latter a right of action, and although it be made 
in the name of the guardian, yet if the ward be entitled 
to the benefit of it, he may sue on that contract, as if 
the guardian should purchase an estate with the ward’s 
money. (/)

On the other hand, such contracts may be enforced 
against the ward. Thus, if a guardian borrows money 
which he applies to the use of his ward, the latter may 
be sued for it by the lender. (g)

So long as the guardianship continues, those who have 
contracted with the guardian, although on behalf of the 
infant, may bring their actions against the former, but 
when it is determined, all such actions pass to the ward,

(o) Dig. lib. 26, tit. 8,1. 5. Cod. lib. 2, tit. 46.
(b) Inst. lib. 1, tit. 8.
(cl Montanus, de Tut. c. 39, n. 94. Fab. Cod. lib. 7. tit. 19, def. 16. 

Berlich. Concl. Pract. part 1, conclus. 16, n. 17. Voet, lib. 26, tit. 8, n. 7-
(d) Voet, ib. n. 8. Groeneweg. lib. 26, tit. 8,1. 17.
(e) Voet, ib. n> 9- Montanus, c. 30, n. 7.
(/) Montanus, c. 31, eff. 4, p. 284. Voet, lib. 26, tit* 9, n. 1. Cod. 

lib. 5, tit. 39,1. 5. Dig. lib. 26, tit. 9, 1. 2.
($r) Cod. ib. 1. 3.



and the guardian can no longer be sued, unless he had 
transferred the obligation to himself, or pledged his own 
personal credit for the performance, (a)

The ward is not liable for the fraud of his guardian, 
except so far as he has derived any advantage from it. (b) 

If it be doubtful whether the guardian has contracted 
for himself or his ward, if the contract can be referred 
to the ward’s estate, the law presumes that he contracted 
for the ward, (c)

But if he should contract in a matter which equally 
regards himself and his ward, as if he lend money or 
purchase a farm having money of his own as well as of 
his ward, and do not express that he purchases in his 
character of guardian, the law presumes that he acted 
for himself, rather than for his ward, (d)

By the Rescript of Severus, and the consequent 
Senatus- Consultum, which was afterwards extended by 
the laws of Justinian and Constantine, the guardian was 
deprived of the power of alienating without the sentence 
of the court, either the immoveable or real property, 
corporeal or incorporeal of the minor, or any part of 
his personal property, if the latter would not be dete
riorated by being retained, (e)

In Holland, personal property is publicly sold under 
the authority of the Orphan Chamber, and real property 
under that of the court, (f)
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(a) Montanus, de Tut. c. 31, eff. 5, n. 2, et seq. Berlich. Concl. Pract. 
part 1, concl. 80, n. 49. Van Leeuwen, Cens. For. part 2, lib. 1, c. 33, 
n. 27. Voet, lib. 26*. tit. 9, n. 3.

(b) Voet, ib. n. 5. Montanus, ib. n. 10, 13.
(c) Voet, ib. n. 6. Montanus, ib. eff. 4, n. 9, p- 285. Mascard, de Prob.

concl. 38.
(d) Mascard, ib. Montanus, ib. Carpz. Def. For. part 2, cons. 11.

def. 38. Van Leeuwen, Cens. For. part 1, tit. 1, c. 17, n. 12. Voet, ib.
(e) Van der Keesel, Thes. 130. Dig. lib. 27, tit. 9, 1.1. Cod. lib. 5,

tit. 71. Voet, lib. 27, tit. 9, n. 1, 2. Montanus, de Tut. c. 33, n. 123. 
Perez. Cod, lib. 5, tit. 72.

(/) Montanus, ib. Voet, ib.
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An obligation made to the ward cannot be discharged 
without the authority of the court, (a)

This restriction extends not only to every voluntary 
act by which the dominium is transferred, as sale, parti
tion, exchange, but also to every act by which a right 
is impaired or renounced, as by allowing usucaptio to 
be acquired, by the dedication of his property to sacred 
purposes, the creation of an usufruct or servitude, com
promise, the releasing of any servitude, the renunciation 
of a legacy, &c. (b) But the guardian may of his own 
authority renounce the inheritance, because until adiation 
the dominium has not been acquired by the ward, (c)

The guardian cannot mortgage the ward’s estate 
without the authority of the court, (d)

A sale was permitted only when it was required to 
pay the debts owing by the ward, and even for this 
purpose recourse was not had to a sale, until there were 
no other means of raising the money. No more of the 
property was to be sold than was required for the debt. 
The court ought not to rely on representations of guard
ians and curators respecting the necessity, but should 
proceed on the information of such of the ward’s rela
tions as have no interest in procuring a sale, and when 
such relations do not appear, an advocate should be 
assigned for the ward to assist the conscience of the 
judge in determining whether he ought to authorize 
the sale or mortgage. (e)

It would also be permitted when it became necessary to 
raise a marriage provision for the ward, or if the annual

(а) Voet, lib. 27, tit. 9, n. 1, 2.
(б) Voet, ib. n. 3. Montanus, de Tut. c. 33, n. 238.
(c) Voet, ib. Menoch. de Arbit. Jud. lib. 2, cas. 171, n. 52.
(d) Dig. lib. 27, tit. 9,1. 7. Voet, ib. n. 4.
(e) Dig. ib. 1.1, § 2. Sande, de Prohib. Alien, part 1, c. 1, § 4, n. 58, 59, 

65. Menoch. de Arbit. lib. 1, case 174, n. 4. Christin. ad Leg. Mechl. 
tit. 19, art. 17, n. 5, et seq, Voet, ib. n. 7. Montahus, ib. n. 22.



proceeds of his estates were insufficient for his main
tenance. (a)

Generally an alienation was null and void, if made 
without the requisite decree, or if the j udge in granting 
it had been imposed on, or if the alienation were not in 
conformity with the decree, as if it authorized a mort
gage, and the guardian sold, or vice versd. (b)

The guardian who has made an alienation without 
the authority of the court is personally responsible to 
the ward for the loss which the latter has sustained. 
The debtor of the ward remains liable, notwithstanding 
he has been released, and the person to whom the pro
perty has been alienated must restore it. (c)

The purchaser of a minor’s property must prove that 
the sale obtained the previous or subsequent sanction of 
the court by means of its decree. But when such de
cree has been proved, the law presumes that it was duly 
obtained, and therefore the burthen of proving any ille
gality in it is incumbent on him who disputes its 
validity. (d)

The alienation prohibited is that which is voluntarily 
made, because a partition of the minor’s property which 
he holds as tenant in common may be decreed, or it may 
be taken in execution under a sentence, or the ward 
may be decreed to perform a contract entered into by 
his ancestor for the sale of the property, or the testator 
may have directed it to be sold. (e)

It seems to be agreed that a sale made by a minor 
without a decree or the authority of the court cannot be 
impeached by him, if he has held himself out as a
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(a) Sande, de Prohib. Alien, part 1, c. 1, § 4, n. 62. Voet, lib. 27, tit. 9, 
n. 8.

(b) Cod. lib. 5, tit. 71,1. 2, 10, 11,13,16. Dig. lib. 27, tit. 9,1. 5. Voet, 
ib. n. 9- Perez, ad Cod. lib. 5, tit. 71, n.4.

(c) Ib. Voet, ib. n. 10.
(d) Alciatug, de Praes. reg. 3, praes. 9. Sande, de Prohib. Alien, part 1, 

c. 1, § 4^ n. 64.
(e) Montanus, de Tut. c. 33, n. 447, 448.
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person of full age, and has thus deceived the purchaser, 
who was ignorant that he was under age. (a)

The alienation, although it may have been originally 
null and void, in consequence of its having taken place 
without the authority of the court, may afterwards be 
rendered valid by the ward’s ratification of it when he 
has attained his majority. (b) That ratification may be 
implied as well as express, as by instituting an action 
against the guardian for the recovery of the value of the 
property sold, or by demanding the price from the pur
chaser. (c)

The alienation will also acquire validity, if he allows 
five years after his majority to elapse without any com
plaint, provided the alienation was for a valuable con
sideration ; and if it be voluntary, ten years when the 
parties are present, or twenty years, if they are ab
sent. (d)

The party cannot ratify it in one, and dispute it in 
another part, but the ratification must extend to the 
whole, (e)

The alienation is confirmed, if the guardian by whom 
it was made afterwards succeed to the property as heir of 
his ward, for he could not be allowed to dispute his own 
acts, (f) or if the ward succeed as heir to the guar
dian. {g)

In Holland, if the decree has been made without the 
ward’s nearest relations having an opportunity of being 
there, they may offer opposition to the sale and decree 
by interposing an appeal. (h)

(«; Sande, Decis. Fris. lib. 2, tit. 9, def. 16. Montanus, de Tut. c. 33, 
n. 478, 479. Voet, lib. 27, tit. 9, n. 13, lib. 4, tit. 4, n. 43.

(b) Cod. lib. 5, tit. 74,1. 1, 2. Sande, Decis. Fris. ib. def. 15. Tulden, 
lib. 5, tit. 74, n. 2, 7. Fab. Cod. lib. 5, tit. 39, def. 3. Montanus, ib. 
n. 516, et seq. (c) Ib. Voet, ib.

id) Cod. lib. 5, tit. 74,1. 3. Voet, ib. n. 14.
(e) Montan. ib. n. 461. Voet, ib. Perez, ad Cod. lib. 5, tit. 74, n. 4, 5. 

Brunneman, ad Cod. lib. 5, tit. 74,1. 1.
(/) Sande, Decis. Fris. lib. 2, tit. 9, def. 17. Voet, ib. n. 14.
($0 Ib. (h) Resp. Juris. Holl. part 1, cons. 133. Voet, ib. n. 15.
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Such are the obligations and restraints to which, for 
the security of the ward, the guardian was subject by the 
civil law.

The jurisprudence of Holland and Spain has followed 
the civil law. (a)

Under the former and present law of France, the pre
vious concurrence of the relations or family council was 
required before ah application was made to the court for 
its decree authorizing the sale of the ward’s real pro
perty. (5)

After their concurrence has been given, and their 
selection of the proper subjects of the sale, their decision 
is not to be put in execution, until it has been allowed by 
the tribunal of first instance, (c)

The sale must be made publicly, in the presence of the 
tuteur subrogS. (d)

The previous authority of the family council is in
quired to enable the guardian to accept or renounce a 
succession. Its acceptance can only take place under 
the benefit of inventory, (e)

After it has been renounced, if it has not been accepted 
by another, it may be taken either by the guardian au
thorized by the family council, or by the minor, if he has 
become of full age. (f)

It is also required for the acceptance by the guardian 
of a donation, (g)

The guardian must obtain it to entitle him to bring an 
action at law relative to the immoveable property of the 
minor, (h) or to call for a partition, but he may, without 
such authority, answer to a demand of partition directed 
against the minor. (i)

(a) Voet, lib. 27, tit. 9. L. 4, tit. 5, P. 5. L. 14. tit. 11, P. 4. L. 16, 17, 
20, tit. 16, P. 6. L. 18, tit. 6, and L. 18, tit. 16, P. 6. Greg. Lopez, gl. 2, 
L. 4, tit. 5, P. 5.

(A) Pothier, Introd. au tit. 10, des Enfans, § 3, n. 15, 16. Cugnet, des 
Tutell. art. 53. (c) Code Civil, art. 458. (rf) Art. 459.

(e) Art. 461. (/) Art, 462.
(g) Art. 463. (A) Art. 464. (*) Art. 465.
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Neither can the guardian effect a compromise in the 
name of the minor, until he has been authorized by a 
family council, and has taken the advice of three legal 
advisers nominated by the imperial proctor of the tri
bunal of first instance. Nor is the transaction valid ex
cept so far as it has been allowed by the tribunal of first 
instance after having heard the imperial proctor, (a)

By the law of Scotland, a guardian may grant leases 
to continue during his office, (b) and not at an under 
value. He may enter vassals, implement the ancestor’s 
obligations, and thus save the expense of an adjudication 
of the pupil’s estate. He has no power to sell or burden 
the heritable estate, except in cases of absolute necessity, 
either from the nature of the subject, (c) or on account 
of debt, (d) to show which, an action of cognition and 
sale is competent and necessary before the Court of Ses
sion, in which heirs and creditors must be called, (e) 
He may purchase land with the pupil s money, but not 
in his own name, (f) He may change sureties, but not 
to the effect of altering the pupil’s succession.^) He may 
transact or compromise claims which are doubtful or in
tricate, (A) and submit to arbitration. (i) He cannot 
engage the pupil in co-partnership, (j) He is not, in 
general, allowed to encroach on the pupil’s capital for

(a) Art. 467.
0b) Hallows, March 1st, 1794, Diet. 14,981. Lord Reay, Feb. 6th, 1800, 

Diet. 16,385. Ross, March 9th, 1820, F. C. Annand, March 7th, 1817, 
F. C.

(c) Plummer, March 8th, 1757, Diet. 16,358.
(<*) Colt, March 6th, 1800, Diet. 16,387. Vere, Feb. 29th, 1804, F. C. 

Finlayson, Dec. 22nd, 1810, Diet. 16,389*
(e) Beatson, Feb. 24th, 1810, F. C.
(/) Lady Kennedy, June 6th, 1823, 2 S. and D. 375.
(g) Ross, Jan. 31st, 1793> Diet. 5545. Graham, March 6th, 1798, Diet. 

5599. Morton, Feb. 11th, 1813, F. C.
(h) Aikenhead, Nov. 14th, 1711, Diet. 16,331. Balfour, Jan. 24th, 1700, 

Diet. 16,318.
(i) Ayton, Jan. 18th, 1711, Diet. 16,331.
(j) 2 Bell’s Com. 624.



the pupil’s maintenance or education, but there may be 
circumstances which will justify it. (a)

By the law of England, the guardian before fourteen, 
(that is, in socage,) as well as he whom the infant has 
chosen after fourteen, derive their authority not from the 
infant, but from the law, and therefore they make leases, 
grant copies of court roll, (b) distresses for rent of the 
infant’s lands, (c) and transact all affairs in their own 
name, and not in the name of the infant. (d)

It seems that guardians by the election of infants 
themselves, after they arrive at the age of fourteen, and 
guardians appointed by the father, as well as guardians 
in socage, have the power of making valid leases of the 
infant’s lands for so long a time as their guardianship 
continues. (e)

Here it is to be observed that, strictly speaking, all 
contracts made by infants are void or voidable, yet their 
contracts for necessaries are obligatory on them.(y) But 
although an infant is liable for his necessaries, yet if he 
enters into an obligation with a penalty for payment 
thereof, he is not bound by it, for the entering into a pe
nalty can be of no advantage to him. (g)

If an infant comes to a stranger, who instructs him in
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(o) Sandilands, Nov. 17th, 1680, Diet. 16,300. Blair, May 20th, 1802, 
Diet. 16,388. Duchess of Gordon, Dec. 12th, 1755, Diet. 16,356.

(b) Shopland v. Ryoler/Cro. Jac. 55, 99.
(c) Bradby on Distresses, 91.
(d) Bac. Abr. tit. Guardian, (G), Leases, (A) 9.
(e) Bac. Abr. ib. Chambers on Leases, 35. 1 Lord Raymond, 131,

1 Leon. 158. Vaugh. 182. Plowd. 293. Cro. Jac. 55, 99- 2 Lev. 219
2 P. Wms. 105. 14 Vin. Abr. 185. 2 Watk. Cop. 105, Roe v. Hodgson,
2 Wils. 129, 135.

(/) 10 H. 6, 14. 18 E. 4, 2. Roll. Abr. 729. 2 Str. 938. Co. Litt.
172. Carter, 215. Cro. Jac. 560. 2 Roll. Rep. 144. Poph. 151. Palm.
361. Godb. 219. Leon. 114. Hands v. Slaney, 8 T. R. 578. Mackerell 
v. Bachelor, Gouldsb. 168. Cro. Eliz. 583, S. C. 1 M. and S. 741, S. C. 
cited by Lord Ellenborough.

(g) Cro. Eliz. 920. Moore, 679. Co. Litt. 172. Roll. Abr. 729. Fisher 
v. Mowbray, 8 East, 330. Baylis v. Dinely, 3 M. and S. 477. Keane v. 
Boycott, 2 H. Bl. 515.
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learning, and boards him, there is an implied contract 
at law that the party should be paid as much as his board 
and schooling are worth. But if the infant at the time 
of his going thither, was under the age of discretion, or 
if he were placed there upon a special agreement with 
some of the child’s friends, the party who boards him 
has no remedy against the infant, but must resort to those 
with whom he agreed for the infant’s board, (a)

A decree in equity for the benefit of an infant, will 
bind him, nor shall his executor dispute such decree, 
though it may be for his advantage to do so. (b)

A lease by an infant is voidable only, and not void; (c) 
being presumed to be for his benefit on account of the 
rent reserved ; though it is not clear that the old rule, 
which confined this principle to cases in which rent is 
reserved, (d) would now be followed, for, as observed by 
Lord Mansfield, there may be most beneficial considera
tions for a lease, though no rent be reserved, (e) The 
acceptance of rent by an infant, after he attains his ma
jority, amounts to an affirmation of the lease, (/) and a 
similar effect has been held to arise from expressions 
used towards the lessee, referring to his future enjoy
ment, as wishing him joy of it, &c. (g)

Leases to infants are voidable by them at their majo
rity, but the election to avoid the lease, must be made 
within a reasonable time after they attain it. (A)

Although the law allows infants to contract marriage, 
it does not incidentally invest them with the power of 
disposing of their real property on the objects, actual or

(a) Bainbridge v. Pickering, 2 Bl. Rep. 1325. Ford v. Fothergill, Peake, 
N. P. C. 30 K 1 Esp. N. P. C. 211, S. C. Maddox v. Miller, 1 M. and 
S. 738. (6) 1 Atk. 631.

(c) Ketsey’s case, Cro. Jac. 320. Ashfield v. Ashfield, Sir W. Jones, 157.
3 M. and S. 481.

(d) Lane v. Cowper, Moore, 105, pi. 248. 1 Roll. Abr. 729, pi. 50.
(e) Zouch v. Parsons, 3 Burr. 1806, 2 T. R. 161.
(/) Ashfield v. Ashfield, ib.
(0) 4 Leon. 4.
(K) Ketsey’s case, ib. Holmes v. Blogg, 2 B. Moore’s Rep. 552.
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potential, of this favoured institution, but leaves those 
objects to the provision which the law itself has made 
for them by means of curtesy, dower, and the rules of 
descent. In one instance, legislative interference has 
been exerted to remove the disability of infancy; the 
statute of jointures having been passed to render valid 
a female infant’s acceptance of a jointure in satisfaction 
of dower, (a)

It seems, however, that an impression prevailed, that 
a settlement made by a female infant, with the consent 
of her parents or guardians, was binding on her personal 
property of every description, especially when to the 
concurrence of guardians, was superadded the sanction 
of the Court of Chancery.

But a decision on this question was given by Sir John 
Leach as Master of the Rolls, and the doctrine of the law 
of England is thus stated : (b) “ The general personal
estate of a female infant is bound by a settlement made on 
her marriage, because such personal estate becomes by 
the marriage the absolute property of the husband, and 
the settlement is in effect his settlement, and not hers. 
It is now established that the real estate of a female in
fant is not bound by the settlement on her marriage, 
because her real estate does not by the marriage become 
the absolute property of the husband, although- by the 
marriage he takes a limited interest in it. The lease
hold estate in the present case, being given to the sepa
rate use of the wife, the husband takes no interest in it; 
and if the power of sale is well created, it is by the act of 
the infant. It is not contended that she would be com
petent to create such a power, if the settlement had not 
been made with the approbation of the court; and the 
question therefore is, whether the court has jurisdiction

(a) Earl of Buckinghamshire v. Drury, 2 Eden’s C. C. 60. Durnford v. 
Lane, 1 Bro. C. C. 111. Ainslie v. Medlycott, 9 Ves. 19. Stamper v. 
Barker, 5 Madd. 157.

(b) 2 Russ, and Mylne, 365.
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to give to a female infant the power of disposition of her 
separate property during her infancy, by a settlement 
made in contemplation of her marriage? “ Whatever 
doubts may have been entertained on the subject for
merly, I take it to be clear that the real estate of a 
female infant would not be bound by a settlement made 
with the approbation of the court; and it appears to 
me to follow, that the same principle is applicable to 
personal estate settled to her separate use. By the rule 
of law, she has no power of disposition during her mi
nority, and this court has, I think, no jurisdiction to give 
her such power, and I am not aware that any case is to 
be found in which the court has attempted to exercise 
such a jurisdiction. A female infant is bound by the 
settlement made on her marriage, as to dower and thirds, 
not by force of her agreement in the settlement, but 
by reason of the consent of her parents and guardians, 
and of the statute of Hen. 8. When the court makes an 
election for an infant, it does not enable the infant to 
exercise a disposing power over property, but merely 
supplies in her that discretion in the choice, which by 
reason of her infancy she is supposed to want. I am of 
opinion, therefore, that a good title cannot be made un
less by the confirmation of the wife when she attains the 

• age of twenty-one, and the bill must, therefore, be dis
missed.” (a)

The Court of Chancery has compelled an executor to 
repay a legacy which he had previously paid to the fa
ther, the natural guardian of an infant entitled to it, in 
order, as the Lord Chancellor said, not to encourage 
payments to parents and guardians in wrong of infant 
children. (b)

(a) Simson v. Jones, 2 Russ, and Mylne, 376, 377-

(b) Dagley v. Tolferry, 1 P. Wms. 285. Doyley v. Tolferry, 1 Eq. Cas. 
Abr. 300, pi. 2. Gilb. Eq. Cas. 103, S. C. Holloway v. Collins, 1 Chan. 
Ca. 245. Phillips v. Paget, 2 Atk. 80. Cooper v. Thornton, 3 Bro. C. C. 
96. Whopham v. Wingfield, 4 Yes. 630.



The court will not allow an infant’s estate to be con
verted from one species of property into another, (a)

If his money were converted into land, he would be 
deprived of a power of disposition at a period when the 
law permits him to exercise it; and if it were a con
version of his land into money, it would indirectly give 
him a power which the policy of the law had withheld 
from him. (b)

But as there may be many cases where it may be most 
beneficial to the infant that his personal estate should be, 
invested in land, or the land sold and converted into 
money, the court sanctions it; but at the same time it 
makes an express declaration that if the infant shall not 
attain the age at which he will have a disposable power, 
his representative shall not be prejudiced in any degree 
by the act done by the court in contemplation of the 
infant’s benefit, in all the circumstances surprise or ac
cident can throw around it. (c)

This declaration is made because that is the law ap
plicable to the case of the infant. It does not create the 
right, but is a declaration of a pre-existing right to have 
the property so secured. (d)

So, if the timber be cut on an infant’s estate, the pro
ceeds, and it seems, the accumulation of the proceeds, (e) 
continue part of the realty, and descend to the heir, (f) 
But a distinction has been taken(<7) between the case of an 
infant tenant in fee, and an infant tenant in tail; and that 
in the former, the proceeds of the timber should be taken
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(a) Earl of Winchelsea v. Norcliffe, 1 Vern. 43/.
(b) Ib. 1 Vern. 435. Terry v. Terry, Pr. Ch. 274.
(c) Sergeson v. Sealey, 2 Atk. 413. Rook v. Warth, 1 Ves. 461. Exparte 

Phillips, 19 Ves. 123. Ashburton v. Ashburton, 6 ib. 6. Lord Leigh’s case, 
and Lord Plymouth’s case, cited Inwood v. Twyne, 2 Eden, 151.

0d) Ware v. Polhill, 11 Ves. 278. Exparte Phillips, 19 Ves. 122.
(ie) Exparte Bromfield, 1 Ves. jun. 454.
(/) Tullet v. Tullet, 1 Dick. 322, S. C. Amb. 370. Mason v. Mason, 

cited ib. 371. Exparte Phillips, 19 Ves. 124, per Lord Eldon. Rook v. 
Warth, 1 Ves. 461. Exparte Bromfield, 3 Bro. C. C. 516.

(g) Mason v. Mason, Amb. 371.
VOL. III. Q Q Q
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as realty, inasmuch as the infant was thus, at all events, 
absolutely entitled ; but in the latter case, as the proceeds 
might, if impressed with the character of realty, become 
vested in the remainder-man, the court would treat the 
fund as personalty, and give it to the infant’s exe
cutors.

Again, if an infant’s money be applied to pay off a 
charge, or redeem a mortgage affecting his real estate, it 
seems the better opinion (though some old authorities 
are against it) that the sum so invested shall still be 
looked upon as part of the personalty, (a) But necessary 
expences, though affecting the infant’s lands, are allowed 
to be thrown upon the personal fund, as disbursements 
for repairs, (b) for keeping up a house, &c. (c)

A donation by the guardian, of his ward’s property, 
was considered so entirely unauthorized by his office, 
that it could obtain no validity even by the decree of the 
court, (d)

The relation of guardianship so long as it continued, 
and until the guardian had fully accounted and been 
discharged from his trust, precluded him from con
tracting with his ward. (e)

So strictly was this principle adopted by the civil law, 
that it would not allow him to marry his ward, or give 
her in marriage to any of his family, until his accounts 
as guardian had been rendered and passed, (f) And

(ia) Exparte Bromfield, 3 Bro. C. C. 516, per Lord Thurlow. Tullet v. 
Tullet, 1 Dick. 323, per Sir T. Clarke. 2 Freeman, 114, c. 126. Exparte 
Grimstone, Amb. 708. Palmes v. Danby, Pr. Ch. 137. Zoach v. Lloyd, 
cited Awdley v. Awdley, 2 Yern. 192. Dennis v. Badd, cited ib. 193. 
Earl of Winchelsea v. Norcliffe, 1 Vern. 436.

(b) Exparte Grimstone, cited Oxenden v. Lord Compton, 4 Bro. C. C. 
235, n. per Lord Apsley.

(c) Exparte Grimstone, ib.
(d) Cod. lib. 5, tit. 37,1. 16. Dig. lib. 26, tit. 7,1. 46, § 7; lib. 39, tit. 5, 

1. 7, § l.
(<e) Dig. lib. 26, tit. 8,1. 1, 5.
(/) Dig. lib. 23, tit. 2, 1. 36, 37, 60, 67. Cod. lib. 5, tit. 6. Montamis, 

de Tut. c, 31, effect. 8, p. 292. Ib. c. 32, reg. 9, n. 160, et seq. Groeneweg. 
ad Cod. lib. 5, tit. 6. Voet, lib. 26, tit. 7, n. 6.
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although the systems of jurisprudence which are here 
considered, have not admitted this prohibition, yet they 
rigidly enforce the principle on which it is founded, (a)

The nature and extent of the incapacity of the guar
dian to contract with his ward, was considered in a pre
ceding volume. (b)

The actio tutela directa, by which the ward enforced 
an account by the guardian of his administration of his 
trust, and indemnity for any breach of that trust, could 
not by the civil law be maintained, until the guardian
ship was terminated.(c) Unless, therefore, the guardian 
was removed and another appointed, he could not be , 
compelled to render his accounts, although he might, on 
undertaking the office, promise to render annual accounts 
of his administration, (d)

The minor has so great an interest in having accounts 
of his guardian’s administration frequently rendered, 
that in some systems of jurisprudence he is expressly re
quired to render them annually, (e) Such accounts 
were required in the French colonies. (f)

By the Code Civil, every guardian other than the 
father and the mother may be compelled, even during 
the guardianship, to give in to the deputed guardian 
statements of the situation of his management at the pe
riods which the council of the family shall have judged 
proper to fix, but the guardian shall not be bound to 
furnish more than one in each year, (g)

(a) Dig. lib. 26, tit. 8,1. 5, § 2, 3, 6, 7. Lauterb. ad Pand. lib. 26, tit. 8, 
§11. Voet, lib. 26, tit. 8, n. 6. Code Civil, art. 450.

(b) Ante, vol. 2, p. 458.
(c) Voet, lib. 27, tit. 3, n. 1,2.
(d) Voet, ib. n. 2, 3. Montanus, de Tut. c. 39. n. 236. Dig. lib. 27, 

tit. 3, L 4, 16. Inst. lib. 1, tit. 20, § 7.
0e) Montanus, ib. Van Leeuwen, Cens. For. part 1, lib. 1, c. 15, n. 15; 

c. 18, n. 1. Anni 1548, Car. V. Grot. Introd. lib. 1, part 9, n. 18. Zypae. 
Notit. Jur. Belg. de Tutorib. vers. Tutor. Consuetud. Antwerp, tit. 43, 
art. 51, 52. Consuetud. Provincial. Ultraject. Rubr. 31, art. 4.

(f) Code de la Martinique, tom. 1, p. 455, Decl. Feb. 1st, 1743.
(g) Art. 470.

Q Q Q 2
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By the order of the Court of Demerara, March 3rd, 
1814, and January 5th, 1815, guardians, &c. are re
quired to account annually on or before the 31st July. 
In Berbice thev must account on or before the first week

mf

of January, and in Trinidad on or before the 31st of 
January in each year, (a)

In England, guardians and receivers are obliged to 
account on application by petition or motion. They are 
bound by recognizance to account regularly, or when 
called on. (b)

By an act of the Jamaica legislature all persons who 
. are acting attornies or agents for persons who have es

tates in, and are absent from, the island, and all trustees, 
guardians, executors or administrators, acting for and on 
behalf of minors or others, and all sequestrators appointed 
by the authority of the Court of Chancery, having thereby 
the management, care, and direction, and receiving or dis
posing of the rents, profits, produce, and increase of any 
real estate whatsoever, viz., plantations, pen lands, and 
pens of cattle, sugar works, and other settlements, mes
suages, or tenements, and of any negro or other slaves, 
are required yearly, between the 31st day of December 
and the 25th day of March in every year, to render and 
exhibit into the secretary’s office in the island, to be re
corded there, a true and just account in writing, upon 
oath, or upon the oath of their overseer or principal ser
vant managing under them upon such estate, plantation, 
or settlement, or other real estate, of which they shall 
render and exhibit such account, of all the rents, profits, 
produce, and proceeds of such pen lands, &c., or real 
estate whatsoever under their care and direction, and in 
such ‘account particularly set forth the quantity of sugar, 
rum, molasses, cotton, ginger, coffee, indigo, and cocoa 
produced and made the preceding year ending the 31st

(а) Ord. April 11th, 1821.
(б) Re Burke, 1 Ball and B. 74.
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day of December, before the rendering and exhibiting 
of such account of, from or upon any such estates, (a) 

The person neglecting to render and exhibit such ac
count in manner aud form, and between the days limited 
for that purpose, forfeits the sum of one hundred pounds, 
and loses the benefit of his commission for every year 
he shall so neglect or omit to render and swear to his 
account in the manner before required. (b)

Trustees or guardians in the actual possession and 
management of any plantation of sugar, coffee, or cotton, 
(guardians and trustees excepted under any order of the 
Court of Chancery to account,) are also required, under 
the penalty of five hundred pounds and forfeiture of 
commissions upon each year’s crop, within eighteen 
months after recording the crop accounts, to record in 
the secretary’s office of the island, upon oath, the whole 
accounts of every such crop, stating as well the sales of 
the annual crop, as the accounts current respecting the 
same, the actual payments made thereon, and how the 
same crop hath been actually applied, and what, if any 
thing, remains due to such guardian or guardians, trustee 
or trustees after such application. (c)

It is the duty of the guardian to make restitution of 
the property according to the inventory, and deliver up 
that which remains, and the proceeds of that which has 
been sold, after taking credit for all proper payments 
which are proved to have been made on account of the 
ward. He is chargeable with interest on sums remaining 
in his hands which he has not invested for the benefit of 
the ward, or which he has himself employed for his own 
benefit, and with interest on the balance admitted or ad
judged to be due by him. (d)

(a) Jamaica Act, 13 Geo. 2, c. 9, § 1. (b) Sect. 2.
(c) Jamaica Act, 33 Geo. 3, c. 21, § l.
(d) Munnoz, de Escobar de Ratio, c. 10, n. 7* Voet, lib. 27, tit. 3, n. 8, 9. 

Montanus, de Tut. c. 32, reg. 8, n. 5. Cod. lib. 5, tit. 56,1. 1, 2. Dig. 
lib. 26, tit. 7, 1. 28/ § 1. Grotius, Introd. 1. 1, part 9. Sande, lib. 2,
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If the guardian has by his negligence caused any loss 
to his ward he must indemnify the latter, although the 
guardian has derived no advantage from the act com
plained of. (a)

He is answerable for fraud and for lata and hois culpa, 
but not for leoissima culpa, because he is compelled to 
accept the office. (b)

He is, in the language of the Code Civil, to adminis
ter the estate “ en bon pere de famille.” (c)

“ Nomina paternorum debitorum si idonea fuerint 
initio susceptae tutelae, et per latam culpam tutoris minus 
idonea tempore tutelae esse caeperunt, judex qui super 
ea re datus fuerit, dispiciet, et si palam dolo tutoris, vel 
manifests, negligentia cessatum est, tutelae judicio dam
num quod ex cessatione accidisset, pupillo praestandum 
esse, statuere curabit.” (d)

The presence and sanction of the ward’s relations, 
although it might rebut the presumption of fraud, will 
not debar the ward of his right to be indemnified by the 
guardian, (e)

The office of guardian cannot be delegated. If he 
entrusts the application of the ward’s property to his at
torney, (f) co-guardian, or co-executor, (g) and a for

th. 9, def. 14. Groeneweg. ad Cod. lib. 5, tit. 37. Neostad, Sup. Cur. 
decis. 51. Pothier, Tr. des Personnes, part 1, tit. 6, art. 6. Code Civil, 
art. 474. Lady Montgomerie, June 4th, 1822, 1 S. and D. 491,4 Dow, 110. 
Dawson v. Massey, 1 Ball, and B. 219- Sutton v. Sharp, 1 Russ. 146. 
Turner v. Turner, 1 J. and Walk. 39.

(а) Van Leeuwen, Cens. For. part 1, lib. 1, c. 18, n. 10. Voet, lib. 27, 
tit. 3, n. 12.

(б) Van Leeuwen, ib. Dig. lib. 27, tit. 3,1.1; lib. 47, tit. 2,1. 53; lib. 50,
tit. 17,1. 23. Cod. lib. 5, tit. 51,1. 2, 7. (c) Art. 450.

(d) Cod. lib. 5, tit. 51,1. 2. (e) Voet, ib. n. 14.
(/) Chambers v. Minchin, 7 Ves. 196, per Lord Eldon.
{r/) Langford v. Gascoyne, 11 Ves. 333. Harrison v. Graham, 3 Hill’s 

MSS. 239, cited 1 P. Wms. 241, note (y), 6th ed. Davis v. Spurling, 1 
Russ, and M. 66, per Sir J. Leach. Kilbee v. Sneyd, 2 Moll. 200, 212, per 
Sir A. Hart. Lane v. Wroth and Stanley v. Darington, cited in Anon, case, 
Mos. 36. Marriott v. Kinnersley, Taml. 470.
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tiori, to a stranger, he will he personally responsible for 
any loss that may result, (a)

Although it is a general rule that executors and others 
in a similar character are answerable for the default of 
their servants, yet if a testator points out an agent to be 
employed by the executor, and such employee received 
a sum of money and immediately made default, the ex
ecutor would clear himself by showing that the testator 
designated the person, and that he could not by the ex
ercise of reasonable diligence recover the money. But 
the exercise of reasonable diligence is still required. 
The effect of the recommendation is to discharge the ex
ecutors to the extent of selecting, but still the person 
recommended is the agent of the executors, and they are 
bound to use diligence in looking after him. The ques
tion then becomes one of wilful default, not concluding 
the executor by the mere fact of loss arising from such 
employee ; nor does the diligence which is required de
mand that he should institute a suit against the agent, 
but only that he should have been vigilant, and have 
called upon him to account. (b)

Where trust-money is to be transmitted to a distance, 
the trustee may do it most conveniently and securely 
through the medium of a responsible bank, or he may 
take bills drawn by a person of undoubted credit, and 
payable at the place whither the money is to be sent, (c) 
Thus a receiver, in order to bring money to London, took 
bills, which at the time they were obtained, there was 
no ground to suspect, but which, as it afterwards hap
pened, were protested in London, and the money lost. 
Lord Hardwicke said, “ The method the receiver took 
was highly prudent, it was well intended, and the only 
way he could take, unless he had himself carried the

(a) Kilbee v. Sneyd, 2 Moll. 199. W
(c) Knight v. Earl of Plymouth, 1 Dick. 120. S. C. 3 Atk. 480, recog

nized exparte Belchier, Amb. 219, and Rowthv. Howell, 3 Ves. 566, and 
Wren v. Kirton, 11 ib. 380, 381.

TUTORS, GUARDIANS, &C.



968 CONFLICT OF LAWS.

money in specie, the hazard of which would have been 
great, and if a loss had then occurred, in my opinion, 
he would have been—if not answerable —highly blame- 
able.”

But money must be paid into the account of the trust 
estate, and the bill must be taken in favour of the trustee 
in that character, by which precaution, should the trus
tee become bankrupt or insolvent, the money so ear
marked would be specific assets to the credit of the 
trust. If the trustee so manage the transaction, that in 
case of his own failure, his general creditors, and not the 
trust estate, would have the benefit, then if the bank 
break or the bills be dishonoured, the trustee will be 
held responsible for the loss to the cestui que trust, (a)

If the trustee be guilty of any inexcusable delay in the 
administration of the trust-fund, it will be at his own 
peril. A testator gave a legacy of £1200, and directed 
its investment in the funds : the estate was wound up, and 
the executor neglected to invest, and the price of stock 
rose. It was held that a retainer by the executor, after 
accounting for the residuary estate, was equivalent to 
payment to a trustee; that if the cestui que trust sus
tained a loss by the trustee’s neglecting his duty, such 
cestui que trust had a right to charge the trustee with 
the amount of the loss. (b)

So, if a trustee suffer a policy to become forfeited 
through neglect to pay the premiums, he is bound to 
make compensation to the cestui que trust for the con
sequential damage to the estate, (c)

When there are two or more tutors, the administra
tion may be divided amongst them, either by the court, 
or by the testator. A part of the estate may be committed 
to one, and another part of it to a co-tutor. In this case

(a) Wren v. Kirton, 11 Ves. 380, 381. Massey v. Banner, 1 J. and 
W. 247.

(b) Byrchall v. Bradford, 6 Mad. 13, 235.
(c) Marriott v. Kinnersley, Taml. 470.



each is liable only for his own intromissions in regard 
to the parts respectively assigned to them. But one 
may become responsible for the acts of the other, as by 
concealing his fraud or misconduct, or by negligence 
in not procuring his removal, (a)

When one of several tutors alone acts in the adminis
tration, but the other tutors being aware of his appoint
ment neglect to act, they are all equally responsible. (b) 

If the administration has been by agreement amongst 
the tutors committed to one of them, they are all con
sidered to have acted, and are therefore all respon
sible. (c)

The liability of one of the guardians or trustees for 
the acts of his co-guardian or co-trustee in which he has 
taken no part, is incurred as soon as he is fixed with 
knowledge that his co-trustee is misapplying the money. 
A duty is then imposed upon him to bring it back into 
the joint custody of those who ought to take better care 
of it. id)

An estate had been disposed of by certain trustees for 
sale, and the purchase-money was received by one of 
them and retained in his hands. The other trustees 
paid no attention to the matter for a period of two years, 
but at the end of that time they called upon their co
trustee to make an investment. This he was unable to 
do, but executed a mortgage of some real estate, and 
gave them a warrant of attorney. The trustee after
wards became bankrupt, and a loss of nearly £400 was 
incurred, and the co-trustees were compelled to make 
good the amount, (e)
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(а) Dig. lib. 26, tit. 7,1. 3, § 2 ; 1. 4, 15. Cod. lib. 5, tit. 38,1. 2. Lau- 
terbach, ad Pand. lib. 27, tit. 7. § 5; tit. 8, § 8, 9, 10. Voet, lib. 27, tit. 7, 
n. 6. Montanus, de Tut. b. 39. Brunneman and Perez, ad Cod. lib. 5, tit. 52.

(б) Cod. lib. 5, tit. 55,1. 1, 2; lib. 5, tit. 37,1. 8. Dig. ib. 1. 55; 1. 47, 
§ 2. Lauterbach, ib. Voet, ib. Argou, liv. I, c. 8, p. 49. M‘Murdoch> 
July 7th, 1699, Diet. 3509.

(c) Ib. Dig. ib. Voet, lib. 27, tit. 8, n. 6.
{d) Brice v. Stokes, li Ves. 319. (e) Bone v. Cook, M‘Clel. 168.
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Although the guardian has not by the civil law any 
lien or hypothec on the estate or effects of his ward for 
any balance which may be due to him on his account as 
guardian, yet an action was given to him, actio con- 
traria et utilis tutelae, (a) by which he obtained an in
demnity and satisfaction for the money advanced by him 
on account, and for the use of the ward, or his estate, or 
in paying his debts, or in disbursing any other neces
sary expences, together with interest. (b)

He would be allowed by the civil law the expence 
incurred by him in a suit, if it were bond fide instituted, 
notwithstanding he failed in it. By the law of Holland, 
unless he had the previous sanction of the court for the 
institution of a doubtful suit, he is considered to have 
engaged in it at his own risk, (c)

The guardian may claim by compensation or set off 
those sums which he could have recovered by action, 
unless they are of such a nature as not to be the proper 
subject of compensation. (d)

The guardian is entitled to a cession of all actions 
against his co-guardians, when he has had judgment 
against him in respect of a default not exclusively his 
own, but of which they were also guilty, (e)

When the guardian has either mortgaged his own 
property, or become himself personally bound, or has 
incurred any personal liability on account of the ward, 
he is entitled by this action to call on the ward to dis
charge him and his property from the obligations which 
he has thus contracted. (/)

(a) Voet, lib. 27, tit. 4, n. 1, 2. Montanus, de Tut. c. 40.
(b) Voet, ib. n. 3. Montanus, ib. n. 28, 29, 36. Dig. lib. 27, tit. 3,1. 1, 

§ 9; tit. 4,1.1, § 4, 5. Cod. lib. 5, tit. 58,1.3; tit. 37,1. 3. Ersk. b. 1, tit. 7, 
§ 32. Pothier, Tr. des Pers. part 1. tit. 6, art. 6. Toullier, Tr. des Pers. 
liv. 1, tit. 10, § 1279.

(c) Voet, lib. 26, tit. 7, n. 12.
(d) Voet, lib. 27, tit. 4, n. 8. Dig. lib. 27* tit. 4,1. 1, § 4.
(e) Voet, lib. 27, tit. 4, n. 9- Montanus, de Tut. c. 39, n. 142. Brun-

neman, ad Cod. lib. 5, tit. 52, L 2. (/) Voet, ib. n. 10.
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In England it is considered to be in the nature of the 
offiee of a trustee, whether expressed in the instrument 
or not, that the trust property shall reimburse him all the 
charges and expences incurred in the execution of the 
trust, (a)

Although a specific remuneration is given by the 
testator to his trustees for their services, yet they are not 
thereby excluded from the usual allowance for ex
pences. (b)

The expences incurred by him in the execution of his 
office are treated as a charge or lien upon the estate, 
and the cestui que trust. (c)

If the estate should fail, it seems the trustee might 
file a bill against the cestui que trust to recover from 
him personally the amount of the money expended. (d)

The conduct of a person may have been such as to 
afford a presumption that he will not faithfully execute 
the office of guardian or curator. On this ground the 
office would not be committed to him. He is said to be 
quasi suspectus, and not therefore a person to whom the 
guardianship would be committed. He is said to be 
suspectm, when having been appointed, he has not acted 
in his trust with fidelity, (e)

This crime of a suspected tutor and curator was de
rived from a law of the Twelve Tables, {f) and became 
a crime punished by a law in the Code. (g)

(a) How v. Godfrey, Rep. t. Finch, 361, in re Ormsby, 1 Ball and B. 190, 
per Lord Manners. Hide v. Heywood, 2 Atk. 126. Caffray v. Darby, 
6 Yes. 497, per Sir W. Grant. Godfrey v. Watson, 3 Atk. 518, per Lord 
Hardwicke. Worrall v. Harford, 8 Ves. 8. Dawson v. Clarke, 18 Ib. 254, 
per Lord Eldon.

(b) Wilkinson v. Wilkinson, 2 S. and S. 237. Webb v. Earl of Shaftes
bury, 7 Ves, 480.

(c) Trott v. Dawson, 1 P. Wms. 780. S. C. 7 Bro. P. C. 266.
id) Balsh v. Higham, 2 P. Wms. 453. *
(e) Voet, lib. 26, tit, 10. Montanus, de Tut. c. 36, p. 474.
if) Dig. lib. 26, tit. 10, 1. 1, § 2.
iff) Cod. lib. 8, tit. 4,1. 6. AylifFe’s Pand. b. 2, tit. 39, p. 232.
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A tutor may be removed, not only on account of fraud 
and gross negligence in his office, but as being suspectus.

Prodigality and extravagance in his own affairs, rash
ness or fraud in causing the ward to abstain from 
adiating an inheritance, neglect to make an inventory, 
a fraudulent sale of the ward’s property without the de
cree of the court, a desire to exclude his co-guardian 
from participating in the administration, are some of the 
grounds on which he may be removed as suspectus. (a)

The judge, if there be no accuser, may ex officio in
quire into the conduct of the guardian, and remove 
him. (a)

Whilst the accusation is in the course of investigation 
the administration is taken from him, if there appear 
strong grounds in support of it, and upon proof of those 
acts which render him justly suspected, he is removed.

The effect of his removal is to deprive him of a legacy 
bequeathed to him in consideration of his executing the 
office, and to discharge him from all future liability. (b)

A person who has not received the appointment of 
tutor or curator, but acts in the affairs of a minor, either 
from the impression that he had been appointed, or who 
being aware that he had not been appointed pretended 
to be so, or who knowingly intruded himself into the 
administration, or had been compelled by the judge to 
manage the minor’s concerns as if he were guardian, or 
if having been appointed, yet does not obtain the con
firmation of his appointment, is said pro tutore, or pro 
curatore agere. (c)

He who acts pro tutore incurs the same obligation, is 
bound to bestow the same care, and perform the same 
duties, and is subject to the same liabilities, (d) and the

(a) Voet, lib. 26, tit. 10, n. 2, et seq. (b) Ib. n. 7, 8.
(c) Montanus, de Tut. c. 39, n. 24; c. 33, n. 32. Voet, lib. 27, tit. 4, 

n. 1; tit. 5, n. 1.
(d) Dig. lib. 27, tit. 5. Voet, lib. 27, tit. 5, n. 2. Lauterbach, lib. 27, 

tit. 5, § 5. Montanus, c. 32, reg. 9, n. 11; c. 39, n. 24, et seq.



remedies against him are similar to those which would 
be resorted to by or against the real guardian, (a)

By the law of England, where a man enters as 
guardian into the lands of an infant having no title 
to be guardian, the infant may either treat him as a 
disseisor on account of his wrongful entry, or waive the 
wrong and call him to account as guardian. (h)

If a guardian in socage occupy after the heir attains 
the age of fourteen he may be charged as bailiff, (c)

If the guardian, after his ward attains full age, con
tinues to manage the property at the request of the ward, 
and before the accounts of receipts and payments during 
his minority are settled, it is in effect a continuance of 
the guardianship as to the property, and he must account 
on the same principle as if the transactions had taken 
place during the minority, (d)

In the civil law, and the law of Spain and Scotland, 
the office of tutor terminated when the minor attained 
puberty, which in males was deemed to be the age of 
fourteen, and in females that of twelve years, (e)

In Holland (/)' and France (g) the tutelage continued 
until the minor attained his full majority.

By the Code Civil the office of guardian did not ter
minate until majority.

In the civil law and the jurisprudence of Spain and 
Scotland, when puberty was attained, a curator was ap
pointed to take charge of the estate of the minor until
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(o) Ib. Ersk. b. 1, tit. 7, § 27, 28. Act of Sed. June 10th, 1665. Cass, 
Nov. 18th, 1671, Diet. 16,285. Muir, Nov. 16th, 1697, Diet. 16,316. Fowler, 
Dec. 4th, 1739, Diet. 16,343, Elch. Tut. 11. Allan, July 1715, Diet. 5654.

(J) 1 Roll. Abr. 661. Cro. Car. 221. Yallop v. Holworthy, 1 Eq. Cas. 
Abr. 280.

(c) 2 Inst. 380. (tf) Mellish’v.Mellish, 1 Sim. and Stu. 138.
(e) Dig. lib. 26, tit. 1, 1.1. Inst. lib. 1, tit. 22. L. I, tit. 16, Part. 6. 

Ersk. b. 1, tit. 7, § 1. Sinclair, 6 S. and D. 336. Dick. ib. 798, May 15th, 
1828.

(/) Matth. de Auct. lib. 1, c. 5, n. 5. Goris, Advers. Tr. 4, § 14. Voet, 
lib. 27, tit. 10, n. 1.

(y) Pothier, Tr. des Personnes, part 1, tit. 6, Introd. au titre IX. n. 21.
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he had attained his majority. He could not be appointed 
against the will of the minor, (a)

Under the civil law, the minor might obtain a quali
fied administration of his estate, and consequently the 
termination of the tutelage or curatorship, by means of 
the venia cetatis, which was granted by the sovereign to 
males of twenty, and to females of eighteen years of 
age. (b) It was obtained under the jurisprudence of 
Holland and Spain, and the former law of France, (c)

It did not authorize the alienation by the minor of his 
immoveable property. (d)

Under the Code Civil the emancipation of the minor 
might be declared by the father, or if the father were 
dead, by the mother, at the age of fifteen. It was effected 
by a declaration in writing to the justice of peace. If 
both the father and mother were dead, the minor could 
not be emancipated until he had completed his eighteenth 
year, and he must then obtain the consent of his family 
council.

He might execute leases for a term not exceeding 
nine years, receive his revenues, give discharges for 
them, and do all acts which are merely administra
tive. (e)

But he cannot bring or defend actions concerning im
moveables, nor even receive and give a discharge for a 
moveable capital, without the assistance of his curator. (/) 

He cannot borrow, under any pretext, without a re
solution of the family council, allowed by the tribunal 
of first instance, after having heard the imperial proc
tor, (g) nor can he sell nor alien his immoveables. (h)

If he carried on trade he was reputed of full age for 
acts relating to such trade. (i)

(a) Inst. lib. 1, tit. 23, § 2. (b) Cod. lib. 2, tit. 45,1. 1, 2.
(c) Vinn. Inst. lib. 1, tit. 23. Grotius, Manud. 10. Groeneweg. ad Cod. 

lib. 2, tit. 45. L. 4, tit. 16, Part. 6. Gomez, Res. lib. 1, c. 14, n. 12. 
Pothier, Tr. des Personnes, ib. (i) Cod. ib. 1. 3. Vinnius, ib.

(e) Art. 481. (/) Art. 482. (g) Art. 483.
(fi) Art. 484. (*) Art. 487'.



The marriage of the minor operated as emancipation 
under all these systems of jurisprudence.

It has been seen that the guardianship of the minor’s 
estate continues by the law of England until he has at
tained his majority.

II. The law also provides a protection for the persons 
and estates of those whose incapacity to protect them
selves proceeds from other causes than the defect of age.

Under the civil law and the jurisprudence of Holland, 
Spain, and France, the persons and estates of those who 
laboured under insanity, idiotcy, lunacy, or such other 
infirmity as rendered them unable to manage, qui rebus 
suis superesse non possunt, were committed to curators.(a) 
They were appointed by the court after judicial inquiry, 
and upon the incapacity and the period when it first 
existed being fully ascertained, (b)

The curator’s appointment extends primarily to the 
estate, and secondarily to the person of the lunatic, &c.

In England the person whose office corresponds with 
that of the curator of a lunatic, &c., is called his com
mittee. This appointment is made after a commission 
of inquiry has been issued, and it has been found upon 
an inquisition that the person is a lunatic, fcc.

The committees of the person of a lunatic or non 
compos, are generally selected from his next of kin, not 
being his heir at law.

His heir at law is the most favoured in the appoint
ment to the committeeship of the estate, since it is pre
sumed that he has the greatest interest in taking care 
of the property, (c)

(a) Inst. lib. 1, tit. 23, § 4. Cod. lib. 5, tit. 70,1. 1, 3, 7. Dig. lib. 27, 
tit. 10,1. 2. L. 13, tit. 16, Part. 6. Lopez, gl. 2, in 1. 2, tit. 16, Part. 6. 
Voet, lib. 27, tit. 10, n. 3. Christ, ad Leg. Mechl. tit. 19, art. 29, n. 2. 
1 Argou, p. 73, liv. 1, c. 19. Code Civil, art. 489, et seq. Ersk. b. 1, tit. 7, 
§ 51. Blair, July 1747, Diet. 6293. Pollok, Dec. 10th, 1811, F. C. Car- 
stairs, Diet. 13,049.

(b) Ib. Dig. lib. 27, tit. 10,1. 6. De Groot Inleid. 1, b. 11, § 4, n. 6. 
Van der Keessel, Thes. 164.

(c) 1 Bl. Com. 304.
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A relation of the lunatic, &c., or one interested in the 
estate, will, cmterisparibus, be preferred to a stranger, (a) 

A stranger may, however, be appointed committee. (b) 
Under the civil law and the jurisprudence of Holland, 

Spain, and France, curators might also be appointed to 
the estate of those who were extravagantly wasting their 
property. They were placed under interdict, and de
prived of the power of alienating it. Persons of this 
description are called prodigi. “ Prodigo interdicitur 
bonorum suorum administratio ; quod moribus quidem 
ab initio introductum est. Sed solent hodie praetores 
vel prsesides, si talem hominem invenerint, qui neque 
tempus neque finem expensarum habet, sed sua bona dila- 
cerando et dissipando profudit, curatorem ei dare ex- 
emplo furiosi: et tamdiu erunt ambo in curatione, 
quamdiu vel furiosus sanitatem, vel ille sanos mores 
receperit: quod si evenerit, ipso jure desinunt esse in 
potestate curatorum.” (c)

The Code Civil has not retained this part of the 
former law of France. But it allows prodigal persons 
to be prohibited from using, transacting, borrowing, re
ceiving a moveable capital, and giving a discharge for 
it, aliening and incumbering their property with mort
gages without the assistance of an adviser to be named 
to them by the tribunal, (d)

The prohibition against acting without the assistance 
of an adviser may be called for by those who have a 
right to demand interdiction, that is, his next of kin. 
It is granted by the tribunal of first instance, upon a 
previous report by the family council.

This prohibition cannot be taken off, but on observing 
the same formalities, (e)

Neither the judgment of an interdiction nor the no-
(a) Ex parte Le Heup, 18 Ves. 227.
(b) Neal's Case, 2 P. Wms. 544.
(c) Dig. lib. 27, tit. 10,1. 1. Van der Keessel, Thes. 165. Voet, lib. 27,

tit. 10, n. 6, 7- L. 13, tit. 16, Part. 6. Potbier, Tr des Personnes, part 1, 
tit. 6. (d) Art. 513. (e) Art 514.
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mination of an adviser can be given, but upon the 
opinion of the Ministere Public, (a)

The law of Scotland adopts the interdiction which 
existed under the civil law. Persons whose profusion 
or facility of temper exposes them to danger are re
strained from executing any deed to their prejudice, 
without the consent of their interdictors. The description 
of persons against whom this remedy is provided, is given 
in the summons, viz. a person “ lavish and prodigal, of 
weak and facile disposition, easily imposed on, and liable 
to be concussed to do deeds to his lesion or prejudice.”

The interdiction is either judicial or voluntary.
Judicial interdiction is pursued at the instance of the 

next of kin, or presumptive heir; or may be ordered by 
a judge, ex officio. There is a judgment finding and 
declaring the person to be of a weak and facile dispo
sition ; interdicting him to A. B. C., &c.; discharging 
and prohibiting him from selling his lands, or other 
heritage, from contracting debts, entering into caution
ary obligations, or doing any deed, direct or indirect, 
whereby the rights of his lands, &c., may be adjudged ; 
and declaring all deeds so entered into void, null, and 
of no force, &c.

Voluntary interdiction is granted with the consent of 
the party himself, expressing in a bond or other writing 
his consciousness of imbecility, and binding himself to 
certain persons that he will not, without their consent, 
grant any deed. (b)

Under the systems of jurisprudence which admit of 
the interdiction of prodigals, it is essential that the in
terdict should be formally and solemnly published, and 
in Scotland it is recorded in the register of the county 
in which the lands lie. (c)

(а) Art. 515.
(б) Ersk. b. 1, tit. 7, § 54 j b. 2, tit. 11, § 4,5. Stewart, Nov. 10th, 1676, 

Diet. 7132. Midiie, Dec. 4th, 1685, Diet. 6147. Napier, Jan. 2nd, 1706, 
4 Brown’s Sup. 633.

"(c) Voet, lib. 27, tit. 10, n. 8. Act, 1581. c. 19. 3 Acta Pari. p. 223,
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By interdiction the party is disabled from alienating 
or burdening lands, or contracting debts to affect his 
heritage, within the shire where it is published and 
registered, (a) But it has no effect on deeds relative 
to moveables. (b) It affects acts or deeds, not to 
annul them, but to reduce them only so far as preju
dicial ; not defeating onerous or rational deeds, (e) 
And even a sale to one of the interdictors has been sus
tained. (d) A will is not defeated by it; but it is 
said a settlement of heritage is, like a minor’s deed, in
effectual ; though this is doubted. (e)

The interdiction is terminated by the death of the 
interdictors, (f) or by sentence of a judge recalling the 
interdiction, on proof of rationality and strength of mind, 
or by consent of the interdictors. (g)

The law of England does not recognize any proceed
ing resembling the interdiction of prodigals.

It has been seen that persons under the names either 
of curators or sequestrators, are appointed to take pos
session of, and manage the estates of debtors proceeded 
against by their creditors. Vacant successions and the 
estates of absentees are also placed under their care.

In England, and in those colonies which adopt the 
law of England, estates are committed to receivers and 
managers.

c. 24. Ersk. b. 1, tit. 7, § 54, 56; b. 2, tit. 11, § 4, 5. Seaton, Dec. 11th, 
1622, Diet. 7128. Robertson, Feb. 17th, 1681, Diet. 7134. Thomson, July 
17th, 1776, Tait’s Cases, 5 Brown’s Sup. 488.

(a) Ramsay, Feb. 11th, 1662, Diet. 7131.
(ib) Davidson, Feb. 8th, 1684, Diet. 7142. ;Ersk. Dec. 27th, 1694, 

4 Brown’s Sup. 231. Arbuthnot, Jan. 31st, 1724, Diet. 7144.
(c) Lundie, Feb. 24th, 1672, 1 Brown’s Sup. 654.
(d) Kyle, Dec. 14th, 1826, 5 S. and D. 128. Frazer, Feb. 6th, 1827, 

Ib. 301.
(e) Ersk. b. 1, tit. 7, § 58. Gray, Nov. 8th, 1751, Elchies, Prov. to Heirs 

and Child, 14, 5 Brown’s Sup. 790.
(/) Hepburn, Dec. 8th, 1708, Diet. 7154.
(g) Gichen, Dec. 4th, 1623, Diet. 7160. Robertson, Jan. 30th, 1618, 

Diet. 7158. Wilkie, July, 25th, 1666, Diet. 7160. Hunter, Feb. 10th, 
1698, Diet. 7161.
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In the colonies of St. Lucia and Trinidad there were 
certain public officers who represented the estates of 
minors, and on whom the possession and management 
of the estates of absentees, as well as of vacant succes
sions devolved. In the former of these colonies there 
was a curateur aux vacantes successions, and a regisseur 
des biensdes absents, and in Trinidad, the father of minors 
and defender of the absent. These offices were abol
ished by the order in council of the 20th of June, 1831, 
and their functions are discharged by persons whom 
the court appoints.

It may be stated generally, that there was not under 
the civil law, nor is there under any of the systems of 
jurisprudence which are here considered, any substan
tial distinction between tutors or guardians and curators, 
sequestrators, committees, or receivers. Generally, the 
same rules are applicable to all. They incur similar 
obligations, have similar rights and interests, and simi
lar remedies may be enforced by and against them. 
Neither is there any substantial distinction in these 
respects between persons deriving their appointments as 
guardians, curators, &c., from judicial authority, and 
those to whom, by the voluntary act of parties, the pos
session and management of property is committed, as by 
constituting them trustees. In fact, they are all trustees 
for those whose rights and interests are intended to be 
protected by their appointment. With respect to the 
degree of authority which they possess, the manner in 
which it is to be exercised, and the liability which is 
incurred in consequence of its improper exercise, the 
law applies the same principles.

III. The contract of mandatum under the civil law, 
is intimately connected with that of procurator ad negotia 
extrajudidalia. Its essential distinction is, that the for
mer must be a gratuitous undertaking : “ Mandatum
nisi gratuitum nullum est.” (a)

(a) Domat, b. 1, tit. 15, § 1, n. 9- Ayliffe’s Pand. b. 4, tit. 10, p. 477.
R R R 2
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The mandatum may be express or implied, as where 
a person is present, and knowingly permits his business 
or affairs to be transacted by another, without any oppo
sition from him. (a)

It may however be laid down as a rule, that the exist
ence of a mandatum is not to be presumed, but that 
he who would avail himself of it to enforce any right or 
remedy against the mandant, must prove it. (b)

The acceptance of the mandatum may be implied re
bus etfactis, as by performing those acts which it autho
rized or required. So, if a letter were addressed to a 
person requesting him to undertake it, and he gave no 
reply intimating any objection to it, he will be presumed 
to have accepted it. (c)

The mandatory to whom the execution of the business 
is intrusted, may delegate it to another, but unless he has 
been expressly authorized by the mandant to appoint a 
substitute, the substitution is at his own risk. He alone 
is responsible to the mandant, and there is no right of 
action by the mandant against the substitute, nor by the 
latter against the mandant. (d)

The contract could not arise, if the act to be done af
fected only the interests of the mandatory: “ Si tua
tantum gratia tibi mandem, supervacuum est mandatum 
et ob id nulla ex eo obligatio nascitur.” But if it con
cerns the interest of the mandant as well as that of

(a) Perez, ad Cod. lib. 4, tit. 35, n. 2. Christin. vol. 3, decis. 34, n. 6 
Voet, lib. 17, tit. 1, n. 2, 3. Van Leeuwen, Cens. For. part 1, lib. 4, c. 24, 
n. 2. Mantica, de Tacit, lib. 7, tit. 4. Cod. lib. 4, tit. 35,1. 6. Inst. lib. 4, 
tit. 10, § 1. Dig. lib. 17, tit. 1,1. 6, § 2,1. 18; 1. 1, § 4. Poth. Cont. de 
Mandat, c. 1, § 2, 3, n. 22, 23, 28, 36. Merlin, Rep. Mandat. Grotius, 
Resp. Jur. Holl. p. 3, vol. 2, cons. 180.

(b) Mascard. de Probat. conclus. 1008, et seq.; conclus. 1017- Voet, ib. 
n. 3.

(c) Grotius, Resp. Jurisc. Holl. part 3, vol. 2, cons. 180. Matth. de 
Oblig. disp. 24, th. 2. Wisenb. ad Pand. lib. 17, tit. 1, n. 2. Poth. ib. 
32, 33. Carpz. Def. For. part 2, const. 18, def. 22. Neostad, Cur. Sup. 
decis. 5. Van Leeuwen, ib. c. 17, n. 17. Voet, ib. n. 3, 4.

(d) Voet, ib. n. 5. Dig. lib. 3, tit. 5,1. 28; lib. 17, tit. 1,1. 8, § 3.



the mandatory, or a third person, the contract may 
arise: “ Mandatum inter nos contrahitur, sive mea tan- 
tum gratia tibi mandem, sive aliena tantum, sive mea 
et tua, sive tua et aliena/’ (a)

If it be at the request of the mandant that the act is 
to be done for the benefit of a third person, and the 
mandant would incur a personal responsibility if it were 
not done, the mandatory is liable upon his undertaking : 
“ Si tibi mandavero quod mea non interest, veluti ut 
pro Seio intervenias, vel ut Titio credas, erit mihi tecum 
actio mandati.” (b)

The obligations incurred by the mandatory are, to do 
that which is the object of the mandate, and with which 
the party is charged ; to bestow on it all the care and 
diligence which it requires; and to render an account 
of his act to the mandant. (c)

By the civil law, if a bailee accept a mandate, he is 
bound to perform it according to his engagement, and 
is liable for all damages sustained by the mandant from 
his neglect, in the same manner as he would be liable 
for any misfeasance : “ Sicut liberum est, mandatum non 
suscipere, ita susceptum consummari oportet; si sus- 
ceptum non impleverit tenetur ; quod mandatum susce- 
perit, tenetur, etsi non gessisset.” (d)
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(a) Pothier, Cont. de Mandat, c. 1, § 2, art. 1 ; § 6, n. 15; ib. § 7. Dig- 
lib. 17, tit. 1,1. 2. Pothier, Pand. lib. 17, tit. 1, P. 1, § 1, art. 1 ; § 5, 11, 
12, 13. Wood’s Civil Law, 242. Domat, b. 1, tit. 15, § 1, 10, 11, 12. 
Halifax, Anal. Civ. Law, 70.

(b) Dig. ib. 1. 6, § 4. Pothier, Cont. de Mandat, c. 1, 2, art. 1, § 7, n. 17. 
Wood, ib. Domat, ib. Halifax, ib. Ayliffe’s Pand. b. 4, tit. 10, p. 477- 
Pothier, Pand. lib. 17, tit. 1, p. 2, § 1, art. 2, § 30. Bac. Abr. Bailm D. ib. 
Trover, c. 2. Rooth v. Wilson, 1 Bar. and Aid. 59, 2 Ld. Raym. 909, 911. 
2 Kent’s Com. 568.

(c) Dig. ib. 1. 6, 11, 22. Inst. lib. 3, tit. 27, § 11. Domat, ib. § 3, art. 1. 
Poth. Cont. de Mandat, c. 2, n. 37. Merlin, Rep. Mandat. § 2. Pardessus, 
Droit Comm. tom. 2, § 558, 560. Code Civil, art. 1991.

(d) Dig. ib. 1. 5,6,21,22. Inst. lib. 3, tit. 27, 1. 11. Poth. Pand. 
lib. 17, tit. 1, P. 2, § 1, art. 2, §§ 25, 26, 27, 28, 29.
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In certain cases his nonperformance was excused, as, 
if he laboured under ill health, deadly enmity, capitales 
inimicitice. Just causes of ignorance also furnished ex
cuses. If, however, the mandant had not sustained any 
loss or injury, or if the mandatory renounced the man
date in a reasonable time to prevent injury, he was not 
liable to any action: “ Mandati actio tunc com petit,
cum caepit interesse ejus, qui mandavit. Cseterum, si 
nihil interest, cessat mandati actio, et eatenus competit, 
quatenus interest.” (a)

The law of Scotland also recognizes this doctrine in 
its full extent. (b)

By the law of England, the mandatory is not liable 
for nonfeasance, because as his undertaking is gratui
tous, there is no consideration to support it; but in 
cases of actual misfeasance, he would be liable for the 
injury done, (c)

There is, perhaps, some difficulty in collecting from 
the various texts of the civil law, and the commentators 
on them, the degree of diligence required from the man
datory. The law of Ulpian is, that he is answerable for 
deceit and neglect. (d) Again, it is said, that a procu
rator is liable for fraud and every neglect: “ Dolum et 
omnem culpam.” (e) The language of Heineccius is, 
“ Ut non solum dolum sed et culpam, etiam levissimam 
praestare debeat. ”(f) Pothier lays down the rule: “ Le

(a) Dig. lib. 17, tit. 1, 1. 23, 24, 25 ; 1. 8, § 6.
(b) Ersk. Inst. b. 3, tit. 3, § 35, 40.
(c) Jones’s Bail. 53, 57, 61, 120. Elsee v. Gatward, 5 T. R. 143. Coggs

v. Bernard, 2 Lord Raym. 909, 919, 920. Doct. and Stud. Dial. 2, c. 24, 
p. 210. Wilkinson v. Coverdale, 1 Esp. R. 75. Thorne v. Dias, 6 Johns. 
Ch. Rep. 84. Rutgers v. Lucet, 2 Johns. Cas. 92. 2 Kent’s Com.
570. Story’s Bailm. 119.

(d) Dig. lib. 50, tit. 17,1. 23.
(e) Cod. lib. 4, tit. 35,1. 13. Pothier, Pand. lib. 17, tit. 1, p. 2, § 1, art. 1, 

§ 2, 36. See the texts referred to by Sir W. Jones, p. 14, et seq. Domat, 
b. 1, tit. 15, § 3, n. 4, 5. Ayliffe’s Pand. b. 4, tit. 10, p. 478.

(/) Heinecc. ad Pand. lib. 17, tit. 1, § 233.
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mandataire est tenu non-seulement de ses fautes in com- 
mittendo, mais aussi de celles qui sont in omittendo.”(a) 
By accepting the mandate, he undertakes to bestow the 
diligence and attention required for completing that 
which he has undertaken : “ Spondet diligentiam et. in- 
dustriam negotio gerendo parem.” (b)

This great jurist thus explains the sense in which the 
rule is to be understood : “ Ce que nous avons dit ci-
dessus, que le mandataire est tenu de toutes les fautes 
qu’il commet dans la gestion, de quelque espece qu’elles 
soient, ne doit pas s’entendre en ce sens, qu’indistincte- 
ment dans toutes sortes d’affaires, le mandataire soit tenu 
d’apporter le soin, dont les hommes les plus diligens et 
les plus attentifs sont capables, et qu’il soit toujours tenu 
de levissimd culpa. Mais cela doit s’entendre en ce sens, 
qu’il doit apporter tout le soin, toute l’habilete, que 
demande la nature de l’affaire, qui fait l’objet du mandat, 
et qu’en consequens, il est tenu des fautes qu’il fait dans 
la gestion, meme des plus legeres, de levissimd culpa, non 
pas indistinctement, mais suivant la nature de l’affaire. 
Lorsque l’affaire, qui fait l’objet du mandat, est de na
ture a demander le plus grand soin et la plus grande 
attention, le mandataire est tenu de l’apporter, et il est 
tenu, en ce cas, de levissimd culpa; lorsqu’au contraire, 
l’affaire est de nature a ne demander qu’un soin ordinaire, 
il suffit au mandataire d’apporter ce soin, et il n’est tenu 
que de levi culpa.” (c)

The mandatory may exempt himself from all respon
sibility except for fraud by an exceptive stipulation.

The Code Civil seems to adopt the doctrine of 
Pothier. (d)

It seems that the doctrine of the law of England, and

(a) Pothier, Tr. du Cont. de Mandat, c. 2, art. 2, § 3, n. 47.
(b) Pothier, ib. n. 46.
(c) Pothier, ib. n. 49.
(d) Code Civil, art. 1992. Merlin, Rep. Mandat. § 2, art. 3.
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of the United States is, that the mandatory, like the 
depositary, is liable only for gross negligence, (a)

By the law of Scotland, he is responsible only for his 
actual misfeasance (intromission), and for such diligence 
as he employs in his own affairs. (b)

When the mandatum was granted for the institution or 
conduct of a suit, or for the management of all the af
fairs, or of some particular business of the mandant, the 
person to whom it was granted was designated by the 
civil law as procurator. If his mandate empowered him 
to institute actions, he was called procurator ad lites, and 
if his mandate was for the general affairs, or some par
ticular business, he was the procurator ad negotia extra- 
judicialia. (c)

The gratuitous mandatum of the civil law is of much 
less frequent occurrence than the mandatum by which 
the procurator ad negotia extrajudicialia, or attorney, 
agent, or factor for hire is constituted. (d)

He possesses, as incident to the necessary execution 
of his trust, the power of appointing a procurator ad 
lites, unless the terms in which his authority is granted 
are so limited as to exclude the power of instituting any 
action. If, however, they are general, so that the agent 
is entrusted with authority to do whatever the principal 
himself might have done in the execution of the busi
ness, he may appoint a person to institute and conduct 
the suit—a procurator ad lites. (e)

(a) Coggs v. Bernard, 2 Lord Raym. 909. Sheills v. Blackburne, 1 H. 
Bl. 158. Moore v. Morgue, Cowp. 480. Nelson v. M‘Intosh, 1 Stark. 237- 
Rooth v. Wilson, 1 Bar. and Aid. 59. Stanton v. Bell, 2 Hawk. N. C. Rep. 
146. Foster v. Essex Bank, 17 Mass. Rep. 459. Tracey v. Wood, 3 Mason 
Rep. 132. Tompkins v. Saltmarsh, 14 Serg. and Rawle, 275. Story, ib. 133.

(b) 1 Bell’s Com. 481.
(c) Voet, lib. 3, tit. 3, n. 3. Perez. Cod. lib. 2, tit. 13.
(id) Inst. lib. 4, tit. 10. Dig. lib. 3, tit. 3, 1.1. Cod. lib. 2, tit. 13. 

Voet, ib. n. 13, 9, 2. Lauterb. lib. 3, tit. 3. Vinn. ad Inst. lib. 4, tit. 10. 
Sel. Quses. lib. 1, c. 9- Pothier, ib. n. 144. Code Civil, art. 1984, 1986, 
1987. Ersk. b. 3, tit. 3, § 32. 1 Bell’s Com. 476.

(e) Christin. ad Leg. Mechl. tit. 1, art. 25, n. 7, 8. Voet, ib. n. 3.
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The mandate of procuration is either general or spe
cial. It is special, when granted for the purpose of 
transacting some particular business. It is general, 
when the authority is conferred for the transaction of all 
the affairs of the constituent.

The most full and comprehensive authority is consi
dered to be that which is expressed to be cum libera ad- 
ministratione, and that it enabled the agent to do all 
that the principal himself could personally do, and that 
not only in a case of urgent necessity, but even where it 
was recommended by a just consideration of the interest 
of his constituent, he might alienate the property of the 
latter, and make a good title to the alienee. (a)

If, however, the power be general, and do not con
tain the expression, cum libera, the agent cannot, unless 
there is a special mandate or authority for that purpose, 
alienate either the real or personal property of his con
stituent, except only such effects as are of a perishable 
nature. (b) ■

This distinction, although generally admitted by the 
commentators, has been questioned by some jurists, and 
it is combated by Vinnius. (c) Pothier inclines to 
the opinion that unless the procurator is at such a dis
tance from his constituent as to preclude or render dif
ficult any early reference to him, there ought to be a 
special authority to enable him to alienate real pro
perty.

The Code Civil has adopted this rule, (d)
A special mandate is required by the law of Scot

land. (e)
By the law of England, the letter of attorney, under

TUTORS, GUARDIANS, &C.

(а) Dig. lib. 3, tit. 3, 1. 58, 59 ; lib. 41, tit. 1,1. 9, § 4. Inst. lib. 2, tit. 1, 
§ 43. Voet, lib. 3, tit. 3, n. 7.

(б) Dig. lib. 3, tit. 3, 1. 58, 63, 60. Voet, ib.
(c) Vinn. Sel. Quaes, lib. 1, c. 9.
(id) Pothier, Tr. du Cont. de Mandat, n. 145, et seq. Code Civil, art. 1988. 
(c) Ersk. b. 3, tit. 3, § 39.
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which the agent is authorized to convey real estate, must 
not only be by deed, but must expressly contain a power 
for that purpose.

The mandatory may pay debts, and commence and 
prosecute actions for his principal, but he cannot com
promise. (a)

The authority must be so construed as to include all 
necessary or usual means of executing it with effect. (b) 

It is not, however, to be extended beyond that which 
is given in terms, or is absolutely necessary for carrying 
the authority so given into effect. («)

The extent or scope of an authority is to be collected 
from the terms of the mandate. The construction of 
mercantile commissions, like that of other mercantile 
instruments, is to be assisted by the usages of trade. (d) 
Therefore a commission to a factor to sell, is now held 
to give him a power to sell on credit in those trades 
where that is the usual course of dealing. (e)

The mandate, whether it be gratuitous or that of pro
curator, is determined by the death of the mandant.(/') 

But if the mandatory or procurator in ignorance of 
the death of the mandant bond fide concludes the trans-

(a) Voet, lib. 3, tit. 3, n. 7, et seq.
(b) Brunneman, ad Pand. lib. 17, tit. 1,1. 46. Straccha, de Merc. tit.

Mandat. Casareg. Disc. 173. 2 H. Bl. 618. Bac. Abr. tit. Leases, (I. 8.)
1 Roll. Rep. 390. Palm. 394. Bayley v. De Walkiers, lOVes. 441. Rich
ardson v. Anderson, 1 Camp. 43, n.

(c) Dig. lib. 17, tit. 1, 1. 5 ; 1. 3, 4. Brunneman, ib. Pothier, Tr. du 
Cont. de Mandat, n. 90. Goodson v. Brooke, 4 Camp. 163. Kilgour v. 
Finlyson, 1 H. Bl. 155. Hogg v. Snaith, 1 Taunt. 347, and see Hay v. 
Goldsmid, there cited. Murray v. E. I. Comp., 5 Bar. and Aid. 204. Gar
diner v. Baillie, 6 T. R. 591. Withington v. Herring, 5 Bing. 442. Ducarrey 
v. Gill, 1 M. and M. 450. Fenn v. Harrison, 3 T. R. 757. 4 Ib. 177-

(d) Casaregis, Disc. 176. Ekins v. Maclish, Ambl. 185.
(e) 12 Mod. 514. Willes, 407. 1 Camp. 259.
(/) Voet, lib. 17, tit. 1, n. 15; lib. 3, tit. 3, n. 21. Inst. lib. 3, tit. 27, 

§ 10. Cod. lib. 4, tit. 35,1. 15. Dig. lib. 46, tit. 3,1.108. Fab. Cod. lib. 2, 
tit. 8, def. 24. Berlich. decis. 274, n. 11. L. 32, tit. 12, P. 5. Pothier, ib. 
n. 103. Code Civil, art. 2003. Lord Duffus, Diet. 3166. Bac. Abr. tit. 
Authority, E.
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action in which he had engaged under his mandate, it 
remains valid, and is not subject to be set aside, (a)

By the law of England and the United States, a mere 
naked power or authority terminates with the death of 
the mandant, and the ignorance of the mandatory or at
torney that the mandant was dead is not admitted as an 
exception. (b)

The death of the mandatory also determines the man
date ; and if it were granted to two or more jointly, the 
death of one determines the authority of all. (c)

The marriage, insanity, or bankruptcy of the mandant 
or mandatory operates as a revocation, (d) subject to 
those exceptions which are admitted in case of death, (e) 
When the mandant ceases to have any power over the 
subject matter, the mandate is at an end; as, if he be a 
guardian, it ceases as to his ward’s property by the 
termination of the guardianship, (f) So, if he sells the 
property, it ceases upon the sale, if it is made known to 
the mandatory. (g)

It terminates when the mandant himself revokes the 
authority: “ Extinctum est mandatum finita volun- 
tate.” (h) But this rule admits of an exception when 
the mandate forms part of a security for a debt, (i)

(a) Dig. lib. 17, tit. 1, 1. 26, 58. Domat. b. 1, tit. 15, § 4. Pothier, Tr. 
du Cont. de Mandat, n. 106. Code Civil, art. 2008. Campbell, Dec. 7th, 
1826, 5 S. and D. 86. 3 W. and S. 384.

(b) Willes’ Rep. 105. Lepard v. Vernon, 2 Ves. and B. 51. 5 Esp. 118. 
6 East, 356. 2 Kent’s Com. 643. Hunt v. Rousmaniere’s Admr. 2 Mason’s 
Rep. 244. 8 Wheat. 1.74.

(c) Pothier, ib. n. 102. Co. Litt. 112, b. 181, b. Com. Dig. Atty. 
C. 11.

(d) Matth. de Auct. lib. 1, c. 20, n. 16. Pothier, ib. n. 120. Minett v.
Forrester, 4 Taunt. 541. Parker v. Smith, 16 East, 382. 2 Kent’s
Com. 644.

(<?) Pothier, ib. n. 111. Matth. de Auct. ib. 2 Roper’s Husb. and Wife, 
69, 73. Salk. 117. Bac. Abr. Baron and Feme, E. 2 Kent’s Com. ib.

(f) Pothier, ib. n. 112. (g) 7 Ves. 28.
{h) Dig. ib. 1. 12, § 16. Voet, lib. 17, tit. 1, n. 16. Neostad, Cur. Sup. 

decis. 67.
(i) Casareg. Disc. 48,52. Voet,ib. n. 17. Neostad, Cur. Holl. decis. 38.
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If the revocation take place re non Integra, the consti
tuent must indemnify the mandatory or agent against 
the consequences of all those acts in which he had pre
viously engaged, (a) Thus, if the mandatory has exe
cuted part of his commission, and thereby becomes con
cerned that it should not be revoked ; if, for instance, 
he should on the faith thereof have obliged himself to 
purchase goods from a third party, the mandant cannot 
effectually revoke his commission till he relieve the 
mandatory from such engagement. (b)

The revocation may be implied as well as express. 
It is implied by the appointment of another mandatory 
to do that which was committed to the former manda
tory ; and this rule holds when both procurations are 
general or both are special. 00

When the first procuration is general, and the latter 
special, the former is revoked only in respect of that 
which is the subject of the second: “ in toto jure generi 
per speciem derogatur,” but it continues in force as to 
all the other affairs of the constituent, (d)

But a general procuration is not an implied revoca
tion of a former special procuration given to another, (e) 

The authority granted to another to act during the 
absence of the mandant, is revoked by his return, (f) 
But in these cases the revocation is not complete until

Hunt v. Rousmaniere’s Admr. 2 Mason’s Rep. 342. 8 Wheat. 174. 2 Esp.
Rep. 565. 7 Ves. 28. 2 Ves. and B. 51. 1 Stark. Rep. 121. 4 Campb.
Rep. 272.

(a) Inst. lib. 3, tit. 27, § 9. Cod. lib. 4, tit. 35,1. 15. Dig. lib. 3, tit. 3, 
1. 27. Voet, lib. 17, tit. 1, n. 17-

(b) Dig. ib. 1. 27, Pr. Code Civil, art. 2009. Broughton, Dec. 17th, 
1814, F. C. 1 Bell’s Com. 489. Erskine, b. 3, tit. 3, § 40.

(c) Dig. lib. 3, tit. 3, 1. 31; lib. 17, tit. 1,1. 12, § 16. Voet, ib. n. 17- 
Pothier, Tr. du Cont. de Mandat, n. 113. Code Civil, art. 2006. Mascard. 
de Prob. conclus. 1017. Neostad, Cur. Holl. decis. 38. Copeland v. The 
Merc. Ins. Comp. 6 Pick. Rep. 198.

(1d) Dig. lib. 50, tit. 17,1. 80. Pothier, ib. n. 115.
(e) Menoch. dePrses. lib. 2, prses. 36, 37* Voet, lib. 3, tit. 3, n. 24. Potb. 

ib. Mantica, de Tacit, lib. 7, tit. 22. (/) Pothier, ib.
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notice is given to the mandatory, whose acts still bind 
until such notice, (a)

The mandate may also terminate by the renunciation 
of the mandatory, even after he has accepted and in part 
executed the commission; but if he does not notify his 
renunciation to the mandant immediately after giving 
up the management, he is liable for the damage occa
sioned by the delay, (b) If he renounce dolosh, at a 
critical time, when it must be attended with loss to the 
mandant, he is also liable in damages, (c)

Another species of quasi contract is that which in the 
civil law is described as negotiorum gestio.

It takes place when one man engages in the business 
of another without his knowledge, and without any man
date or authority from him. It involves obligations 
similar to those which result from the contract of man
date.

Natural equity requires that if he undertake to act in 
another man’s business, he should render an account of 
what he has done and of the profits he has received, and 
be responsible for his default therein; and that, on the 
other hand, the person for whose benefit he has thus 
acted should reimburse him all he had usefully ex
pended, and indemnify him against all present and 
future damages. (d)

If a man with his own money pays the debt of another, 
or frees from captivity another’s son or near kinsman, 
whom nature would lead him to redeem, or if, being a 
physician, he attends and effects the cure and recovery of 
another’s servant who is sick or wounded, the law will

(a) Dig. lib. 17, tit. 1,1. 15. Pothier, Tr. du Cont. de Mandat, n. 120, 
121. Code Civil, art. 2005. Salt v. Field, 5 T. R. 215. Wallace’s Rep. 
126. 5 Binn. Rep. 316.

(b) Dig. ib. 1. 27, § 2,1. 22. Pothier, ib. n. 43. Code Civil, art. 2007.
(c) Dig. ib. 1. 22, § 11. Erskine, b. 3, tit. 3, § 40.
(d) Dig. lib. 3, tit. 5,1. 1. Pothier, Tr. du Cont. de Mandat. App. quasi 

cont. Negot. Gest. n. 167.
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not suffer him to be a loser, but he will be entitled to be 
reimbursed the cost which he has incurred, (a)

In order to entitle him to recover that which he has 
expended in thus acting for another, he must take care 
to do no more than if he were acting for himself. He 
can incur no expenditure which is not necessary and be
neficial, or which is greater than the third person can 
sustain, (b) He cannot continue to act after he has re
ceived notice from the party to desist, (c) If he be a 
father or a very near relation of the person in whose 
business he is acting, so that it may be presumed he is 
acting from motives of natural affection, rather than from 
the intention of founding any demand in respect of 
his services, he must, if the latter be his intention, pro
test and declare that it is done with the intention of 
founding a demand, and not with the view of rendering 
those services gratuitously. (d)

He is indemnified only in consideration of the benefit 
and advantage which he has actually rendered : “ Is
enim negotiorum gestorum habet actionem qui utiliter 
negotia gessit: non autem utiliter negotia gerit, qui rem 
non necessariam, vel quae oneratura est patremfamilias, 
adgreditur.” (e)

There is no foundation for any action on this species 
of contract, if the party has acted under the authority, 
or in the presence, or with the knowledge of the person 
for whose benefit he acted, because in either of these 
cases, his remedy is on his mandate express or' im
plied. (/) . ...

This quasi contract is recognized in the jurisprudence 
of Holland, (g) Spain, (A) and France, (i) but it can

(a) Dig. lib. 23, tit. 5,1. 4. (&) Dig. lib. 3, tit. 5,1. 10, § 1.
(c) Cod. lib. 2, tit. 19, 1. 24.
(rf) Dig. ib. 1. 34. Cod. ib. 1. 15. (e) Dig. ib. 1. 10, § 1.
(/) Dig. lib. 17, tit. 1,1. 20,1. 6.
(g) Voet, lib. 3, tit. 5. (A) L. 26, 28, 29, 30, 35, tit. 12, P. 5.
(i) Pothier, App. 2, Cont. de Neg. Code Civil, art. 1372, et seq.



scarcely be said to have any place in that of England or 
the United States, (a)

IV. It seems to be admitted by the commentators on 
the Roman law, that a tutor could not claim as neces
sarily incident to his office any salary or remuneration 
for the performance of its duties. (b) But it also seems 
to be admitted that salary might not only be authorized 
by the testator, (c) but it might on various grounds 
be granted by the court, (d) Some of those grounds 
are the poverty of the guardian, and his particular pro
fession or calling being that in which he was accustomed 
to be remunerated if he acted as tutor, (e)

It was the practice in Holland to assign a salary to 
the guardian, (f)

The general rule was to allow two and a half per cent, 
on receipts, and one and a quarter on payments, and 
one per cent, on the ready money found in the house, 
or in the possession of the deceased, or on goods sold, or 
money received by the redemption of rents, annuities, 
mortgages, or other obligations, (g)

By the law of Spain, the guardian was allowed one- 
tenth (decima) of the rents or produce of the property 
of the minor, after deducting the expences, from the 
day he accepted the office, took the necessary oath, and 
gave the requisite security. (h) Ay ora says, “ Deductis

(a) Story’s Bailm. 139.

(b) Dig. lib. 26, tit. 7, 1. 33, § 3; 1. 58; lib. 3, tit. 5, 1. 38. Heinecc. ad 
Pand. lib. 27, tit. 4, § 378. Lauterbach, lib. 27. tit. 4, n. 6. Carpz. Def. 
For. part 2, cons. 11, def. 40. Berlich, p. 1, decis. 134, n. 3. Voet, lib. 27, 
tit. 4, n. 12. Munnoz, de Escob. c. 27, n. 29.

(c) Dig. lib. 27, tit. 3,1. 1, § 6.

(d) Lauterbach, ib. Carpz. ib. Voet, ib. Struv. Exerc. 31, th. 71.
(e) lb. Munnoz, de Escob. c. 27, n. 29.
(/) Hugo Grotius, Manud. ad Jurisp. Holl. lib. 1, c. 9, n. 15, 16, 17. 

Van Leeuwen, Cens. For. part 1, lib. 1, c. 18, n. 20. Resp. Jurisc. Holl, 
part 3, vol. 1, cons. 25. Voet, lib. 27, tit. 4, n. 12.

(g) Sententia van den Hoogen Raad van 28 Julii, 1725. Lybregts Red. 
Vert, overt. Not. Ambit. D. 2, Bijl. Z.

(h) L. 4, tit. 14, Part. 6.
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expensis quserendorum colligendorum conservatoruraque 
gratia factis.” (a)

The dedma does not belong to the guardian or cura
tor of the king, or of noblemen (magnates) and powerful 
or opulent persons (ponderosas) who have large rents or 
incomes, nor to the curator of the property of absent, 
captive, or deceased persons. The latter is compared 
to an attorney, who is not entitled to the dedma, but to 
such a moderate salary as is proportioned to his la
bour. (b)

By the former law of France the guardian had no 
claim to salary for his trouble, (c)

The Code Civil leaves it to the family council to de
cide whether the guardian shall be authorized to call to 
his assistance in his management, one or more parti
cular administrators at salaries, and acting under his 
responsibility. (d)

By the law of Scotland, the tutor or curator cannot 
claim any salary or remuneration for his trouble, how
ever meritorious his management may have been, and 
whatever personal hazard it may have brought on him
self. (e)

The trustee underthe sequestration is commonly allowed 
a commission of five per cent, on the funds recovered, 
but it sometimes exceeds that amount. It is competent 
for the creditors, if they consider it too high, or the 
trustee, if he be not satisfied, to bring it under the 
review of the Court of Session. But it has been decided, 
that the opinion of the creditors should in all such cases 
be expressed in the first place. And in a case in which 
the commissioners had allowed £200 to a trustee as a 
remuneration, the court would not listen to a complaint

(a) Ayora, de Partit. p. 125, n. 9.
(b) Febrero, Reform, p. 2, lib. 1, cap. 1, § 2, n. 88.
(c) Pothier, Tr. des Personnes, part 1, tit. 6. (d) Art. 454.
(ie) Fac. Coll. Nov. 13th, 1780, Lord Macdonald, Diet. 13,437. Erskine* 

b. 1, tit. 7, § 32, note.

/



until the matter had been laid before a meeting of the 
creditors, (a)

By the law of England, neither guardians, com
mittees of lunatics, trustees, executors, nor administrators, 
have any claim to salary or remuneration for their 
services. (b)

And in order to prevent the evasion of this rule, a 
solicitor or attorney who sustains the character of trustee 
is not permitted to charge for his time, trouble, or at
tendance, but only for his actual disbursements, (c)

But this rule does not prevent the testator or settler 
from compensating the trustee for his services, either 
by the gift of a gross sum, or by the allowance of a 
salary, (d) f

If he does not specify the amount of the remuneration, 
it is the subject of reference to the master to settle the 
quantum meruit according to the circumstances of the 
case, (e)

Although there may be cases in which a contract be
tween the trustee and his cestui que trust for an allow
ance may be so fairly and openly made, an<j be in itself 
so reasonable, that the court would establish it, yet, said
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(a) Bruce v. Davenport and Co. July 7th, 1825, 4 S. and D. 151. Haston 
v. Chapman, March 1st, 1826, 4 S. andD. 509.

(b) Robinson v. Pett, 3 P. Wms. 251, pet* Lord Talbot. Gould v. Fleet
wood, cited Ib. note (a). How v. Godfrey, Rep. t. Finch, 361. Brocksopp 
v. Barnes, 5 Mad. 90. Ayliffe v. Murray, 2 Atk. 58. In re Ormsby, 1 Ball 
and B. 189, per Lord Manners. Charitable Corp. v. Sutton, 2 Atk. 406, per 
Lord Hardwicke. Bonithon v. Hockmore, 1 Vern. 316. New v. Jones, 
Exch. Aug. 9th, 1833, cited 9 Jarm, Prec. 338, per Lord Lyndhurst. 10 
Ves. 184. Scattergood v. Harrison, Mos. 128. Sheriff v. Axe, 4 Russ. 33. 
Langstaffe v. Fenwick, 10 Ves. 405. French v. Baron, 2 Atk. 120. Cham
bers v. Goldwin, 9 Ves. 272, per Lord Eldon. Carew v. Johnston, 2 Scho. 
and Lef. 301, per Lord Redesdale.

(c) New v. Jones, cited 9 Jarm. Prec. 338. Ayliffe v. Murray, 2 Atk. 58.
(d) Gould v. Fleetwood, 3 P. Wms. 250. Robinson v. Pett, 3 Ib. 250, 

per Sir J. Jekyll. Webb v. Shaftesbury, 7 Ves. 480. Hibbert v. Hibbert, 
3 Merr. 681.

(e) Ellison v. Airey, 1 Ves. Ill, 115.
VOL. III. S S S
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Lord Hardwicke, at the same time it would be extremely 
cautious and wary in doing so. («)

A person who by carrying on a business with another 
man’s money becomes constructively a trustee may, if 
compelled to account for the profits, be allowed a com
pensation for his skill and exertions in the management 
of the concern.(b)

But he is not allowed to charge any thing for his 
management of a trade or business where he has been 
clothed in express terms with the character of a trustee 
or executor, (c)

But although the general rule of the Court of Chan
cery is, not to make any allowance to committees of 
lunatics for their trouble in the execution of their trust, 
yet under particular circumstances, the allowance for 
maintenance has been increased, or a reasonable com
pensation for trouble allowed. (d)

If the estate of the lunatic consist of lands in different 
parts of a county, which were divided into upwards of 
twenty farms, the committee of the lunatic’s estate was 
allowed to employ a particular person for inspecting the 
lunatic’s property at a fixed salary, to be paid out of the 
rents of the estates, (e)

When a person cannot be procured to undertake the 
office gratuitously, a receiver is appointed, who is al
lowed a poundage of one shilling when the rents arise 
from several small houses; (f) but where they arise

{a) Ayliffe v. Murray, 2 Atk. 58.

(b) Brown v. De Tastet, Jac. 284. 15 Ves. 225. Brown v. Litton, 1 P.
Wms. 140.

(c) Burden v. Burden, 1 Ves. and B. 170. Brocksopp v. Barnes, 5 Mad. 
90. Marshall v. Holloway, 2 Swanst. 432.

{d) In re Annesley, Ambl. 78. Anon. 10 Ves. 104.

(e) Ex parte Fermor, in re Errington, Jac. Rep. 404. Marshall v. Hollo
way, 2 Swanst. 432, 453. In re Palmer, March 15th, 1828, Shelford on ’ 
Lun. 164. In re Errington, 2 Russ. 567. Ex parte Ord, Jac. Rep. 94.

(/) Davis v. Dendy, 3 Mad. 170.



from large farms, sixpence in the pound is sometimes the 
stipulated allowance, (a)

A receiver cannot, however, claim any allowance be
yond his poundage. (b)

He is bound, when appointed by the court, (c) annu
ally to pass his accounts, and pay in his balance, or he 
will lose his salary, and be charged with interest at five 
per cent, (d)

An executor who was administrator to the estate in a 
colony, and afterwards returns to England, will, if 
called upon in a court of equity to render an account, 
be allowed the commission authorized by the law of that 
colony, (e)

An executor in India passing his accounts in England 
is entitled to a commission of five per cent, on all assets 
of a testator collected by him there, including the assets 
which he retains in respect of a legacy to himself, not 
given to him in the character of executor, and including 
monies belonging to the testator, which were in the 
hands of a commercial house, in which the executor 
was, and the testator had been a partner. \ f)

If the testator appoints as his executor the person who 
was then his agent, the latter will be entitled to com
mission on all monies received and paid by him prior 
to the death of the testator ; and as to all monies re
ceived or paid by him subsequently to the death of 
the testator, he is entitled to be paid for any trouble 
taken by him before the death of the testator in regard 
thereto, at the same rate that any other agent would 
be entitled to be paid for such trouble, according to the 
usual course of mercantile employment. (g) But he is

TUTORS, GUARDIANS, &C. 995

(а) Potts v. Leighton, 15 Ves. 276.
(б) In re Ormsby, 1 Ball and B. 189-
(c) Potts v. Leighton, 15 Ves. 277. Order, April 23rd, 1796, ib.
(d) -----------v. Jolland, 8 Ves. 72. White v. Lady Lincoln, Ib. 371.

Fletcher v. Dodd, 1 Ves. 85.
(e) Chetham v. Lord Audley, 4 Ves. 72.
(/) Cockerell v. Barber, 2 Rus. 585. (g) Sheriff v. Axe, 4 Russ. 34.

s s s 2
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not entitled to commissions on remittances not received 
by him until after the testator’s death, (a)

The rule of the civil law and the law of England has 
not prevailed in the colonies. On the contrary, it has 
been considered that those who are there engaged in 
the administration of estates should receive such a re
muneration as would be a compensation to them for 
their trouble, and at the same time secure the services 
of the most trustworthy persons.

In British Guiana commissions are allowed to guar
dians and sequestrators of ten per cent, on the crops, or 
four hundred guilders per annum when no crop is 
made, and the same rate of commission is allowed 
in respect of the capital of the estate which may be 
under their administration.

In Trinidad, persons holding these offices are allowed 
ten per cent, on the annual crops, and on the estate 
under their administration.

In has been the practice of the court to grant com
missions at the same rate to executors, but they are 
borne by the residuary estate, and not by the specific 
legatees. (b)

In St. Lucia, the Ordinance of the 30th of April, 
1771, allowed to curators of vacant successions two and 
a half per cent, on the ready money which was found 
in the succession, and ten per cent, on the proceeds of 
sales and of debts collected.

In Lower Canada, the claim to a salary or commis
sions is authorized by the court, or founded on usage. 
There is no legislative provision by which it is sanc
tioned.

In Jamaica, the commissions are regulated by an act 
of the legislature passed in 1761. By that act, all com
missions of attorneys or agents of persons absent from

(a) Horvey v. Blackman, 4 Ves. 596.
(ib) Johnston v. Aston, at the Rolls, Jan. 28th, 1832.
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the island, trustees, guardians, executors,and administra
tors, arising from their several and respective receipts, 
payments, transactions, management, and disposals of 
the rents, profits, produce, and increase of any of the 
estates, and interest for which they are respectively con
cerned, are, reduced to six pounds per centum, including 
the factorage commission for supplies made in the island, 
for such real estates for which such persons are con
cerned. The commissions for receiving and remitting 
of monies lent or remaining at interest in the island, and 
the interest of such monies, are five pounds per centum, 
to wit, two pounds ten shillings for receiving, and two 
pounds ten shilling for remitting, and no more.

Mortgagees in possession are not entitled to any com
mission for their management or transactions concerning 
such possessions, except what shall be paid to the factor 
for his commission. (a)

It was stated by Lord Eldon, that in an appeal from 
the Court of Session in Scotland to the House of Lords, 
Lord Thurlow desired it to be distinctly understood as to 
this act, that though the legislature had decided, that 
there should not be more than six per cent., it was open 
to argument, whether the rate was proper in all cases, 
and whether any thing more was intended than that it 
should not exceed that rate; not that under some cir
cumstances it would not be a great deal too much, (b)

In the construction of that act it has been held that 
the claim to commissions by a trustee, who instead of 
remaining upon the island commits the management 
of the estate to the hands of agents, cannot be sus
tained. (c) But a manager, although he forfeits his 
commission during the period of his absence, will be 
repaid the sums actually disbursed by him for the care

(a) Jamaica Act, 24 Geo. 2, c. 19, § 8.
0b) Chambers v. Goldwin, 9 Ves. 257.
(c) Ib. 5 Ves. 834; 9 Ib. 254, 273.
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of the estate by others, provided the payments he has 
made be in themselves reasonable and proper, (a)

But although the trustee must be resident in the 
island, and ready to afford his services, yet he does 
not forfeit his claim to commissions by leaving the 
active management of the estate to his co-trustees. A 
testator appointed the Rev. Mr. Campbell and others 
executors and trustees under his will. It appeared that 
Mr. C., in announcing to his co-trustees his determi
nation immediately to qualify as one of the testator’s 
executors, at the same time stated “ that he should not, 
except positively required to do so, ever interfere in any 
shape or degree whatever in the direction or manage
ment of the properties, or of his affairs in general,” and 
when he had qualified, he repeats “ that he should cer
tainly not in anywise interfere in the management of 
the concerns of the different properties any further than 
he might be called upon to do so by any of the gentle
men who take the actual management, or by such cir
cumstances as might require his interference.” As he did 
not at all act, the master, in taking the accounts of the 
executors and trustees, disallowed Mr. Campbell’s claim 
to a share of the commissions. An exception having 
been taken to the master’s report in this particular, and 
allowed (b) by the Chancellor, the co-executors and 
trustees appealed to the king in council. It was insisted 
in support of the decision, that Campbell had never de
clined acting as trustee or executor, nor was it shown that 
he was unwilling to take his share of the responsibility or 
trouble as such, although he was desirous of being guided 
by the judgment of the co-trustees as to the time and mode 
of his interference for the benefit of the testator’s estate, 
and that no distinction was made by the act between the 
case of an executor or trustee actually administering,

(a) Forrest v. Elwes, 2 Merr. 68. (6) Jan. 27th, 1812.
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and that of one who had qualified and was ready to ad
minister, nor had any such distinction been recognized 
by usage, and that, therefore, Mr. Campbell was entitled 
to his share of the commissions. Of this opinion was 
the Privy Council, and the decision was affirmed, (a) 

The act has no provision respecting the commissions 
to a trustee on the sale by him of the trust property. 
Under the equity of the statute, it has been considered 
that money received for an estate is the same thing as a 
debt received of a debtor, and the same principle is ap
plied to it. If that money has been received from the 
purchaser and remitted to the cestui que trust, the trustee 
would be entitled to five per cent., that is, two and a half 
per cent, on receiving the purchase-money, and if he re
mitted it to England, two and a half per cent. more. (b) 

But if the sale be effected by the co-trustees resident 
in England, the trustee resident in the colony will have 
no claim to commissions, notwithstanding he has joined 
in executing the conveyance to the purchaser of the trust 
property, even although the purchaser should be the 
same person with whom he had commenced a treaty in 
the island, but which treaty was broken off.

Dr. White, resident in Jamaica, had been appointed, 
together with other persons resident in England, trustees 
and executors under the will of the Rev. Mr. Warren. 
A treaty had been commenced in Jamaica between him 
and Robert Watt, for the purchase by the latter of an 
estate belonging to the testator, but it was broken off, 
and Watt commenced a treaty with the other trustees 
in England, and which was afterwards concluded by 
them. The conveyance by the trustees resident in Eng
land, was transmitted to and executed by White in 
Jamaica. He took credit in his accounts with his 
testator’s estate for a share of the commissions on this 
purchase-money. The cestui que trusts and co-trustees

(a) Grant V. Campbell, Privy Council, 1814.
(b) Henckell v. Daly, at the Privy Council, May l/th, 1828.
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disputed this claim. The Chancellor of Jamaica so far 
entertained it as to make an order directing an issue to 
ascertain the claim.

From this order there was an appeal to the Privy 
Council, when the decision of the Chancellor of Jamaica 
was reversed. (a)

A testator devised his real estate to trustees, upon trust 
to sell. Two of the trustees, Denton and Davey, were, 
at the time of the testator’s death, resident in Jamaica, 
and the third was in England, and never was in the is
land. Denton, one of the trustees resident in the 
island, had advertised the property for sale, and an
nounced himself as the person to whom reference should 
be made by those desirous of treating for its purchase. 
He quitted the island, and Davey, then the sole resident 
trustee, effected the sale of the estate to Coley. No 
money was paid by the purchaser, but he granted a 
mortgage of the property to all the trustees to secure the 
purchase-money, payable by instalments, and stipulated 
that he would consign the produce of the estate to such 
persons as the trustees might appoint. All the trustees 
joined in the conveyance. The two in England granted 
a power of attorney to persons in Jamaica, to execute it. 
Davey, the trustee resident in Jamaica, credited himself 
with the whole of the commissions, but Denton claimed 
one-third of the commissions on the ground of his pre
vious residence in the island, that he had acted in the 
trust, and had been a party to the sale by executing the
convevance.

«/

A bill for establishing this claim was filed in Jamaica, 
which was dismissed, and on appeal to the Privy Council, 
the decree of dismissal was affirmed. It was decided 
that as Denton was not in the island when the sale was 
effected, he was not under the act entitled to commis
sions. (b)

(a) Henckell v. Daly, Privy Council, May 17 th, 1828.
(5) Denton v. Davey, Privy Council, June 15th, 1836.
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It will be observed, that by the act, commissions are 
computed on the money received and remitted. If the 
attorney of an absentee, instead of receiving in money 
the payment of his constituent’s debt, takes an estate or a 
release of the equity of redemption in an estate in satis
faction of the debt, it has been considered that, although 
the attorney is not entitled to commissions under the act 
inasmuch as no money has passed, yet that he is entitled 
to remuneration on his quantum meruit.

A partnership, consisting of two persons, B. and C., 
who had been previously members of two preceding part
nerships, i.e. of A. and B., and afterwards A.,B.,and C., 
cannot charge commissions for collecting the debts due 
to the two preceding partnerships of A. and B., and of 
A., B., and C. (a)

The remuneration, whether it be given by the autho
rity of a court, or by express enactment or usage, is not 
allowed, if the tutor or guardian has been guilty of a 
breach of trust: “ Quod intelligo verum, ubi iste tutor, 
qui tale salarium recepit, solemnia egisset, utpote in- 
ventarium et librum rationis de jure vel more confectum 
vel in nihilo defecisset, de his quae ex necessitate officii 
facere tenetur. Quod si in his defecisset, non utique 
salarium habere deberet. Et ratio ea est potissima, quia 
propter dolum, negligentiam vel latam culpam, tutor 
potius praesumitur destructor, quam tutor, et potius de
predator, quam curator.” (b)

It has been seen that in the law of England the salary 
of a receiver is disallowed if he be guilty of neglect in 
rendering his accounts; and the commissions given by 
the Jamaica acts are forfeited for each year during which 
the trustee, &c. neglects to record his accounts.

V. The French jurists have discussed the guardianship

(a) Whittle v. M'Farlane, 1 Knapp’s Rep. 311. Voet, lib. 17, tit. 2, n. 11, 
and lib. 10, tit. 2, n. 25. Resp. Jurisc. Holl. part 3, vol. 1, cons. 38, and 
vol. 2, cons. 27.

(b) Munnoz, de Escob. 381, ri. 31, 32.
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of minors and the laws by which it is governed, princi
pally with reference to that species of guardianship 
under the coutumes of Paris and other places in France, 
which invested the parent or ancestor entitled to it 
with certain rights in the minor’s property, enjoyed by 
him for his own benefit, and without any obligation to 
account to the minor. Of this description was the garde 
noble and garde bourgeoise. It is of this guardianship 
Boullenois says, “ La garde consiste, ou en droits de 
propriete, ou en droits d’usufruit; et il n’y a rien de plus 
reel que ces sortes de droits: par consequent elle ne peut 
etre regie que par la loi de la situation.” (a)

In a preceding paragraph he has observed, that if it 
were “ une veritable tutele admise pour la defense et le 
soutien de la personne, et si elle ne donnoit que les droits 
de la tutele, il ne seroit pas possible de la faire regir par 
une autre loi que celle du domicile du mineur; parce 
que la loi seule du domicile ayant autorite sur la per- 
sonne, c’est elle seule qui peut confier cette autorite a un 
tiers.” (b)

Dumoulin had stated the same distinction : “ Tale jus 
exorbitans (la garde"), non extenditur ultra bona sita in 
loco suo, quia hoc respectu magis est jus in res vel in 
bona, quam potestas in personam, etiamsi talis custos vel 
administrator habeat curam personae, quia cura quae 
habet concursum juris communis bene extenditur ubi- 
que, secus de jure faciendi fructus suos, quia est reale, 
nec potest locum statuentis excedere.” (c)

This species of guardianship, both as to the persons 
on whom it devolves, its duration, and their rights, would 
in the opinion of these jurists be governed by the leot 
loci rei sitae. (d)

The appointment of tutor or guardian, committees or 
curators, so far as it confers the care and custody of the

(a) 2 Boull. p. 2, tit. 2, c. 4, obs. 39, p. 32.
(ib) 2 Boull. ib. p. 320.
(c) Dumoulin, in Cod. lib. 1, tit. 1, tom. 3, p. 556. (d) Ib.



person of the minor or lunatic, could not consistently 
with the principles of international jurisprudence be 
made by any other judicial tribunal but that of the coun
try to which the minor or lunatic was by his residence 
subject. According to the opinion of foreign jurists, 
every judicial tribunal is bound to recognize this ap
pointment. They consider, that the law which places 
the minor or lunatic sub tutela or sub curd is a personal 
law affecting the status of the person, and that the rela
tion of tutor and ward which it has constituted, continues 
to exist notwithstanding the persons may have resorted 
to any other country, (a)

The occasions rarely occur in which it would be ne
cessary to consider the appointment of guardian or com
mittee, except in its connection with the administration 
of the minor or lunatic’s property.

It was held in England, that a person found a lunatic 
by a competent jurisdiction abroad, was considered a 
lunatic here, for the purpose of conveying as a mortgagee 
under 4 Geo. 2, c. 10. But another statute which re
lated to the transfer of stock, was considered from its 
language to apply only to those who had been found lu
natics under a commission in England,(b) and not to those 
who might be found lunatics under any foreign judicial 
proceeding, (c)

When the minor or lunatic comes within the jurisdic
tion of a foreign tribunal, he ceases to be subject to that 
of the tribunal which had previously placed him sub 
tutela or curd, and becomes subject to the jurisdiction of 
the tribunals of the country to which he had resorted.(d)

The previous appointment could not exclude the ju
dicial tribunal of the subsequently acquired domicile 
from exercising the jurisdiction which it had derived

(«) Ante, vol. 1, c. 1. 1 Boull. 51.
(b) Exparte Otto Lewis, 1 Ves. sen. 298.
(c) Sylva v. Da Costa, 8 Ves. 316.
(d) 4 Martin’s Louisiana Rep. 716.

TUTORS, GUARDIANS, &C. 1003



1004 CONFLICT OF LAWS.

from the residence of the person. Even the period of 
minority is considered to be governed by the law of the 
new domicile, (a)

A person who had been found a lunatic in Jamaica 
where his property was situated, having come to England 
accompanied by one of his committees, it was held that 
a commission of lunacy ought to issue against him in 
England. (b)

The effect of the appointment in any other country 
but that in which it was made becomes the subject of 
inquiry, when it is considered in relation to the estate of 
the minor or lunatic. By the civil law it conferred, not 
expressly but as incident to the office, the possession, 
management, and administration of the property where- 
ever that property was situated, (c)

Dumoulin in treating of the office of tutor, as distin
guished from the guardianship which conferred on the 
guardian a beneficial interest in the minor’s property, 
considers that his authority extends to the minor’s pro
perty although situated in another country : ‘ ‘ Quamvis 
is, qui datus est tutor vel curator a suo competenti judice, 
sit inhabilitatus propter tutelam et curam, ubique loco- 
rum pro bonis ubicumque sitis.” (d)

This opinion is adopted by Hertius and Matthaeus. (e) 
It is recognized by Stockman, and is generally adopted 
by foreign jurists, (f)

(a) Rodenburg, de Jure, quod oritur, tit. 2, c. 1, n. 4.
(b) In re Houstoun, 1 Russ. 312. 1 Sch. and Lef. 301, Expt. Duchess

of Ghandos. 9 Geo. 4, c. 78. Expt. Gillam, 2 Ves. 587. Otto Lewis case,
1 Amb. 80. Sylva v. Da Costa, 8 Ves. 316.

(c) Inst. lib. 1, tit. 20, § 4. Hoppius, Comm. lib. 1, tit. 20, p. 162; lib. 1,
tit. 25. Vinn. ad Inst. lib. 1, tit. 25, p. 116. Lauter. lib. 26, tit. 5, § 5. 
Perez, ad Cod. lib. 5, tit. 32. Tulden, ad d. 1., and tit. Brunneman,
ad d. 1. and tit. Wissenb. ad Cod. d. lib. and tit. Guttier, ad 1. 1, 
c. 16, n. 6. (d) Dumoulin, Cod. tom. 3, lib. 1, tit. 1, p. 556.

(e) Hertius, de Coll. Leg. § 8. Matth. de Auct. lib. 1, c. 7, n. 10. P. Voet,
§ 9, c. 2, n. 17.

(/) Stockman’s Decis. 125. Groeneweg. ad Cod. lib. 5, tit. 32. D’Argent. 
ad Cons. Bret. art. 458, gl. 2, n. 4, 5. Msevius, ad Jus Lub. lib. 1, tit. 7> 
art. 2, n. 6, et seq. Gaill, obs. 123.
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Boullenois adopts this opinion, (a) and he classes the 
law which places the minor sub tutela, as a personal 
law. (b)

Merlin also treats the power of the tutor or curator to 
sue in a foreign country for the minor’s property as un
doubted : “ Ne s’est-on jamais avise de pretendre que le 
tuteur nomme a un mineur ou a un interdit, par le juge 
de son domicile, ne put agir, dans un pays etranger, 
contre les debiteurs de l’un ou de l’autre, qu’apres avoir 
fait declarer le jugement de sa nomination executoire 
dans ce pays.” (c)

Although this doctrine is stated by many of the jurists 
in terms so general as to warrant the inference that in 
their opinion, a tutor or curator derived from his appoint
ment an authority over the immoveable property of the 
minor situated in another country, yet that opinion could 
not be sustained consistently with the principle, that im
moveable property is not subject to any other law or 
jurisdiction but that of the country in which it is situ
ated.

It is admitted by all jurists, that the jurisdiction to 
appoint a tutor or curator, exists ratione bonorum as well 
as ratione domicilii, (d) Even when it is stated in the 
most general terms, that the appointment extends to all 
the property wherever situated, it is admitted that al
though the judge of the domicile may also authorize the 
sale, yet the sentence of the judge of the locus rei sitce 
should also be obtained : (e) “ Si in rebus pupilli distra- 
hendis interponendum est decretum, judex domicilii de

(a) 2 Boull. part 2, tit. 2, c. 4, obs. 39, p. 330.
(b) 1 Boull. tit. 1, c. 2, obs, 4, p. 51. Casareg. Rub. in Success, ab Intest, 

n. 96. Nasmyth’s case, Diet. 4455. Morrison, Diet. 4595.
(c) Merlin, Rep. Faillite, p. 344.
(d) Cod. lib. 5, tit. 32. Dig. lib. 26, tit. 5,1. 27. P. Voet, de Stat. § 9, 

c. 2, n. 17- J. Voet, lib. 26, tit. 5, n. 1, 2. Lauter. lib. 26, tit. 5, § 5. 
Montanus, c, 4, n. 24; c. 20.

(<?) P. Voet, ib. GaiU, lib. 2, obs. 130, n. 13. Maevius, ad Jus Lub. part 3, 
tit. 1, art. 10, n. 51. Montanus, c. 33, n. 54. J. Voet, lib. 27, tit. 9, n. 5.
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causis decreti cognoscet, de re alterius territorii in specie 
alienanda non judicabit, quae pugna est sententiarum quas 
magistri aegre conciliant, cum alibi ab altero, alibi ab 
utroque interponendum putant, re vera a judice situs, si 
de specie agitur, interponi debet; si in genere de rebus 
alienandis ex causis juris a judice domicilii.” (a)

J. Voet admits that the appointment can only have ef
fect on immoveable property situated in another country 
from comity: “ Ex comitate magis, quam juris rigore 
sustinetur, cum in casu, quo pupillus immobilia habet 
sita in eo loco, qui non subest eidem magistratui su
premo, cui pupillus subest ratione domicilii, magistratus 
loci, in quosita immobilia, rebus in suo territorio exist- 
entibus peculiarem posset in tutorem.dare.” (b)

Matthaeus, in treating of the appointment of a curator 
of the property of an insolvent, or absconding debtor, or 
of a vacant succession, considers that the appointment of 
the curator, as it relates to immoveable property, at least 
requires confirmation by the judge of the locus rex sitae: 
“ Quodsi obaeratus decesserit sine haerede, aut decox- 
erit, frustrandique causa latitet, adeundus est a credi- 
toribus judex domicilii, ut bonis curatorem det: isque 
curabit non tantum res in loco domicilii repertas, sed et 
alibi constitutas, dummodo quiescat judex ejus territorii 
in quo praedia sita sunt. Nam si non quiescat, utro
que in loco curator impetrandus est. Sed etsi silentio 
suo quodammodo approbare videatur curatorem a judice 
domicilii datum, vix tamen est ut curator ille praedia 
alibi sita proscribere ac vendere possit sine speciali per- 
missu ejus judicis, in cujus territorio sita sunt. Sic 
enim et tutor hodie a judice domicilii datur : nec tamen 
universorum negotiorum et bonorum administrationem 
consequitur; nisi cesset judex ejus territorii in quo 
praedia sita sunt. Sane si praedia ilia distrahere velit,

(а) D’Argentre, des Domat, art. 218, n. 20, p. 606. Groeneweg. ad Cod. 
lib. 5, tit. 71. Sande, de Prohib. Alien, p. 1, c. 1, § 5.

(б) P, Voet, de Stat. § 9, c, 2, n. 17. J. Voet, lib. 26, tit. 5, n. 5.



tutius erit etiam a judice situs decretum interponi. 
Tametsi enim J. C. scribat, decretum Romae ubi tutela 
geritur, recte interponi, etsi ager in provincia sit: tamen 
id hodi& minus tutum esse videtur, turn quia Impera- 
tores contrarium innuere videntur, turn quia hodie 
singulae provinciae suam habent autonomiam : nec cogi 
potest judex hujus provinciae, ratum habere decretum in 
alia provincia interpositum. Igitur si uterque judex 
vigilet, et domicilii, et situs, bonisque debitoris latitantis 
vel sine haerede defuncti curatorem dederit, uterque 
datio valebit: uterque curabit bona in sua provincia 
sita. Sed si commodius videatur, unum esse omnium 
bonorum curatorem, danda est opera, ut datus ab altero, 
ab utroque confirmetur.” (a)

It has been decided in England, that although the 
person of an idiot or lunatic is not within the jurisdic
tion of the chancellor, a commission might issue for the 
purpose of ascertaining whether he was a lunatic, and 
appointing a committee of his estate in England. (5)

But an inquisition taken in England under a commis
sion of lunacy issued there, finding a person non compos, 
was not, until the statute of 9 Geo. 4, c. 78, a sufficient 
foundation for a grant of lands belonging to the lunatie 
in Ireland. It was necessary that there should be an 
inquisition under the great seal of Ireland for that pur
pose. (c) But by statute 11 Geo. 4, and 1 Wm. 4, 
c. 65, § 41, re-enacting the 9 Geo. 4, c. 78, where any 
person is found lunatic or of unsound mind and incapable 
of managing his or her affairs by any inquisition of lu
nacy under the great seal of Great Britain, a transcript of 
the record of the inquisition may be transmitted to the 
Court of Chancery of Ireland, by the proper officer, by 
order of the Lord Chancellor of Great Britain, and such 
transcript shall thereupon be entered of record there ;

(a) Matth. de Auct. lib. 1, c. 7, n. 10.
(b) Ex parte Southcot, 2 Ves. 401. S. C. Ambler, 109.
(c) Duchess of Chandos, 1 Scho. and Lef. 301.
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and in case a writ of supersedeas of any such commission 
shall issue, the issue of such writ shall be certified and 
transmitted and recorded in like manner; and the 
copies of the record of any such inquisition or superse
deas so transmitted and entered of record shall, if the 
Lord Chancellor of Ireland shall see fit, be acted upon 
by him, and be of the same force and validity in Ireland 
as if such inquisition had been taken on a commission 
under the great seal of Ireland, and such writ of super
sedeas had been issued under the great seal of Ireland ; 
and a transcript of a like inquisition on a commission 
under the great seal of Ireland, and of a writ of super
sedeas of any such commission, may be certified and 
transmitted to the Chancery of England, and recorded 
in like manner, and they shall have the same force as if 
such inquisition and supersedeas had been taken and 
issued under the seal of Great Britain, (a)

A commission of lunacy in England did not entitle 
the committee to the lands of the lunatic in the colonies, 
but it was necessary that a commission should be also 
issued there. It was the usual course for the chancellor 
in the colony to grant the lunatic’s real estate to the 
committee appointed by the Lord Chancellor of England.

The Imperial Parliament of Great Britain has by two 
statutes (b) given power and authority to the Chancellor 
of England, intrusted with the care and commitment 
of the custody of persons and estates of persons found 
idiots, lunatics, or of unsound mind, to direct convey
ances, and to make dispositions, &c., of the lands and 
stock of lunatics, within any of the dominions and colo
nies belonging to his Majesty (except Scotland and 
Ireland), in all those cases in which he was empowered 
to direct similar conveyances and dispositions when the 
lands and stock were in England.

(a) In re Lord Creighton, Oct. 29th, 1828. Shelford on Lunacy, 21.
(b) 11 Geo. 4, and 1 Wm. 4, c. 60, § 26, and c. 65, § 39-
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The Code Civil has invested the family council in the 
place of the minor’s domicile with the power of nomina
ting a proper tutor for the administration of his estate 
in the colonies, and vice versa. (a)

The law of Scotland does not recognize the authority 
of a foreign tutor or guardian over heritable estate in 
that kingdom, (b)

It may be stated therefore as the practical conclusion 
to be deduced from the writings of foreign jurists, and 
it is that which is sanctioned by the jurisprudence of 
England and Scotland, that the tutor or curator cannot 
exercise authority over the immoveable property of the 
minor or lunatic, unless those offices are conferred on him 
by the judicial tribunals of the country in which such 
property is situated. It has been seen that the curator 
or sequestrator appointed at the instance of creditors 
cannot of his own authority take possession of, and still 
less make sale of, the immoveable property of the debtor 
situated in another country than that in which he was 
appointed, (c)

The Court of Chancery in England exercises a juris
diction in the appointment of receivers and managers of 
lands situated in the colonies, which would seem at first 
sight inconsistent with the principle, that immoveable 
property is subject only to the law and jurisdiction of its 
situs. The court cannot immediately and directly by its 
orders affect real property which is in another country, 
but when the parties are within its jurisdiction, it acts in 
personam, and can compel the party to do that which 
may give effect to, or to abstain from doing that which 
may counteract or defeat its order. Upon this ground 
the appointment of receivers of property abroad must

(a) Code Civil, art. 417.
(b) 2 Kaims’s Eq. b. 3, c. 8, § 1, p. 325. Young and Co., July 8th, 

1831, F. C.
(e) Rodenb. lib. 2, c. 5, n. 16.
VOL. III.
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rest. But the order cannot be executed without the aid 
of the colonial court, for the party who would enforce it 
must institute an original suit there to obtain its execu
tion. The parties against whom the order had been 
made in the Court of Chancery in England, are as par
ties to that suit precluded from resisting it. (a)

But if the appointment of tutor or curator made in 
the place of the domicile of the minor or lunatic be con
sidered in relation to his moveable property, there seems 
to be no reason for allowing it less effect than is given to 
any similar disposition of moveable property made by the 
law of the domicile. It is subject to the disposition of that 
law. The appointment takes from the minor or lunatic, 
and transfers to the tutor or curator, the possession and 
administration of that property.

Its operation cannot in principle be distinguished from 
that of the bankrupt laws of the debtor’s domicile. The 
power and interest which the tutor or curator acquires 
in this species of property may be maintained on the 
same grounds on which the title of the assignee rests.

It is also to be observed that the jurists who assert the 
necessity of obtaining the confirmation by the judge of the 
lex loci rei site,require it only in respect of the immoveable 
property. They consider that the title to the possession 
and administration of the moveable property is conferred 
by the appointment, not only from the nature of the ap
pointment itself, but from the effect of the rule which 
subjects moveable property to the disposition made by 
the law of its owner’s domicile. It would seem therefore 
that in the jurisprudence of Holland, Spain, and France, 
the tutor, &c. would be invested by means of his appoint
ment with adequate authority to enforce his powers, and 
a sufficient title to enable him to sue for and recover the 
minor’s personal property, without any new appointment

(a) v. Lindsey, 15 Ves. 91* Hibbert v. Hibbert. 3 Merr. 681



or confirmation by the judicial tribunals of the country 
in which he might institute his suit, (a)

In the jurisprudence of England, and of those colonies 
which do not adopt the laws of Holland, Spain, or 
France, and of the United States, the appointment which 
the guardian has obtained from a foreign tribunal would 
not give him a legal title to sue for or administer the 
minor’s estate. It is necessary that he should obtain an 
appointment from the judicial tribunals of the country in 
which he administers; and his legal character as guardian 
is not recognized, until he has made himself subject to its 
jurisdiction, and given the security it requires for his 
due administration of the estate. The court, however, in 
exercising its own jurisdiction, would adopt the appoint
ment made by the foreign tribunal. Such is the doc
trine with respect to executors and administrators : if a 
foreign executor find it necessary to institute a suit in 
England to recover a debt due to his testator, a personal 
representative must be constituted by the Spiritual Court 
of England, (b)

The probate in a foreign country of a will made there 
disposing of personal property in England will not en
able the executor to take possession of the property there, 
but he must also obtain probate of the will in Eng
land. (c)

So, the probate of a will in England, will not extend 
to property in the colonies, (c) although if the testator 
were domiciled in England, it has been said the judge of 
probate in the plantations is bound by the probate 
granted in England, and ought to grant it to the same 
person, (d)

Ka) Voet, lib. 26, tit. 5, n. 5. 1 Boull. tit. 1, c. 2, obs. 4, p. 51. Merlin,
Rep. Faillite, p. 344.

(b) Attorney General v. Cockerell, 1 Price, 179, by Richards, Baron. See 
also Mitf. PI. 177, 4th edit. Logan v. Fairlie, 2 Sim. and Stu. 284. Jauncy 
v. Sealey, 1 Vern. 397- Currie v. Bircham, l Dow. and Ryl. 35.

(c) Burn v. Cole, Ambl. 416. Atkins v. Smith, 2 Atk. 63.
(«d) By Lord Mansfield, Ambl. 416.

T T T 2
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So, if the testator was a British subject, and at the 
time of his death domiciled in some other part of the 
British dominions out of England, the court upon ap
plication for probate, defers to the law of the place where 
the deceased was domiciled, (a) and upon production 
of an exemplified copy of the probate granted by the 
proper court in the country where the deceased died 
domiciled, follows the grant, upon the application of the 
executor on decreeing its own probate, (b)

The same doctrine is followed in the states of America. 
Mr. Chancellor Kent refused to decree payment of a 
legacy to a guardian appointed by the courts of Penn
sylvania, and declared the necessity of an' appointment 
of a guardian in New York before the legacy could be 
paid, and expressed his opinion that the same rule should 
govern the case of guardians as was applicable to exe
cutors and administrators, (c)

It may be considered that the jurisprudence of England 
and the United States in requiring that the foreign 
guardian, executor, or administrator should acquire those 
offices under an appointment from its own tribunals, is 
founded on the peculiar nature of the jurisdiction which 
belongs to them, on their forms of proceeding, and on 
those municipal regulations with which persons acting 
as guardians, &c. are required to comply, but not on any 
derogation from the principle that the law of the domi
cile governs the disposition of and confers the title to 
moveable property.

It has been already stated that the contract of mandate 
is made in the place in which it is accepted. (d)

The acts by tutors or curators, as well as of mandato
ries and agents, the powers and authorities which they

(a) In the goods of Maraver, I Hagg. 498.
(5) 2 Add. 25. Larpent v. Sindry, 1 Hagg. 382. In the goods of Cringan, 

1 Hagg. 549. See also in the goods of Rioboo, 2 Add. 461.
(c) Kraft v. Wickey, 4 Gill and Johns. U. S. Rep. 340.
(d) Ante, p. 753.
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possess, the rights and emoluments to which they are 
entitled, and the manner in which they should account, 
must be considered with reference to the law of the place 
in which they administer or act. In that place, they 
perform the contracts or quasi contracts into which they 
have entered, and the law of that place governs the per
formance. (a)

The jurisprudence of England, it has been seen, adopts 
this principle in recognizing and giving effect to the 
rights which executors, trustees, or agents enjoy by the 
law of the country in which they have personally exe
cuted those offices.

(a) P. Voet, de Stat. § 9, c. 2, n. 19- Munnoz, de Escobar, c. 27, n. 48.
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CHAPTER XXIV.

JUDGMENTS.

Res judicata.—Definition.—What is essential to constitute it.— Competency 
of tribunal in respect of the subject—the party.—Certainty of sentence, 
—Termination of the matter in controversy.—Appeal.—Relief against a 
judgment.—Grounds of.—Fraud.—Res noviter veniens ad notitiam.—The 
mode in which the party avails himself of the judgment which he has 
obtained.—Actio judicati.—Exceptio rei judicatce.—Doctrine of the civil 
law and jurisprudence of Holland, Spain, France, Scotland, and England. 
—What must concur to entitle the party to the exceptio rei judicata.—The 
effect given by those several systems of jurisprudence to a judgment of a 
foreign tribunal.—When it is the subject of action, and of exception.

The judicial sentence by which the matter in contro
versy in the suit receives a final termination, becomes, 
when it is not suspended by an appeal, res judicata. 
“ Res judicata dicitur, quae finem controversiarum pro
nunciation judicis accipit, quod vel condemnatione vel 
absolutione contingit.” (a)

There has been attached to it by every system of

(a) Dig. lib. 42, tit. 1, 1. 1; lib. 44, tit. 2. Inst. lib. 4, tit. 17; tit. 13, 
§ 5. Cod. lib. 7, tit. 52 ; tit. 42, and usque ad 58 ; tit. 60, and lib. 8, tit. 36, 
1. 2. Novell, 69, c. 3. Novell, 112, c. 3. Yoet, lib. 42, tit. 1, and lib. 44, 
tit. 2. Groeneweg. on these titles in the Digest and Codex. L. 1, 2, 12, 
13, 17, 18, tit. 22, P. 3, and tit. 26, P. 3. L. 5, tit. 27, P. 3. L. 2, tit. 17, 
lib. 11, Nov. Recop. Pothier,Tr. des Oblig. part 4, c. 3, § 3, n. 851, et seq. 
Tr. de la Proced. Civile, Pigeau, tom. 1, p. 503, et seq. Ord. 1667, tit. 27, 
art. 5. Code Civil, art. 1351. Toullier, c. 6, § 3, n. 97, et seq. Erskine, 
b. 4, tit. 3, § 4. Duchess of Kingston’s case, per DeGrey, C. J., 20 State 
Trials, Howell’s ed. Co. Litt. 227, b.



JUDGMENTS. 1015

jurisprudence all the force and authority which might 
secure an implicit obedience to it: “ Pro veritate acci- 
pitur.” This is a presumption “ juris et de jure,” or 
that “ dispositio legis aliquid praesumentis, et super 
praesumpto, tanquam sibi comperto, statuentis.” (a) It 
excludes all proof in contradiction of that which has been 
adjudged : (b) “ Quod judex decernit, etsi inique, idjws 
dicitur; et generaliter judex, cum sententiam dicit, jus 
facere dicitur quia id profitetur. Et ex sententia judicis 
jus fieri dicitur. Si igitur quod factum esse constat, non 
esse factum pronuntiaverit judex, quod verum est, pro 
falso habebitur in jure, quoad effectus civiles.” (c)

The law, by investing it with this authority, and by 
exacting an implicit obedience to it, consults the great 
ends and objects of civil society: “ Status rei publicae 
maxime judicatis rebus continetur.” (d)

It gives the person to whom there has been an adju
dication of his demand the right of enforcing its pay
ment, and it protects the person whom the adjudication 
acquits of the demand from having it again made the 
subject of litigation : “ Post absolutum enim dimissum- 
que judicium, nefas est litem alteram consurgere ex litis 
primae materia.” (e)

The sentence is the cause or foundation of the res 
judicata. “ Differunt,” says Pothier, “ tanquam causa 
et effectus. Nam sententia facit rein judicatam.” ( f)

In order that it may produce the effect of res judicata 
in the country in which it is pronounced, and a fortiori, 
in a foreign country, the sentence must be given by a

ift) Alciatus, de Prses. part 2, n. 3, vol. 4, p. 595.
(b) Cod. lib. 7, tit. 52,1. 2,1. 4.
(c) Dig. lib. 25, tit. 3,1. 3, and lib. 49, tit. 1,1. 14, and lib. 5, tit. 2, 1. 17, 

§ 1. Herald, de Rer. Jud. Auct. c. 1, § 3. Otto, Thes. tom. 2, p. 1078.
(d) Dig. lib. 36, tit. 1, 1. 63, § 2; lib. 44, tit. 2,1. 6. Cicero, Oratio pro 

Syll&, c. 22. See the argument of Socrates in Plato's Crito.
(e) Cod. lib. 7, tit. 51,1. 3.
(/) Pothier, ad Pand, lib. 42, tit. 1.
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competent tribunal. It must put a final termination to 
the matter in litigation, and it must be certain. The 
want of either of these requisites is such a defect as to 
render the sentence null and void, and this defect is 
called a nullitv.

The judicial tribunal must be competent to entertain 
jurisdiction of the subject matter of the suit.

If, according to the constitution of the tribunal, the 
subject matter of the sentence was excluded from its 
cognizance, the sentence pronounced by the individuals 
composing it, would possess the weight which belonged 
to an arbitrament made by those to whom the litigating 
parties had submitted their differences, but it would not 
possess the authority of res judicata, (a)

Where a limited tribunal takes upon itself to exercise a 
jurisdiction which does not belong to it, its decision 
amounts to nothing, and does not create any necessity 
for an appeal. Such a defect in the sentence cannot be 
cured by the appearance of the party. (6)

Another nullity in the sentence is, a decision given 
upon that which was not demanded or not contested, or 
when more has been adjudged than was demanded, for 
in either case the judge has exceeded his jurisdiction : 
“ Ultra id, quod in judicium deductum est, potestas ju- 
dicis nequaquam potest excedere.” (c)

The party against whom the sentence has been obtained, 
must be subject to the jurisdiction of that tribunal. Such 
a jurisdiction is founded either in respect of the defen
der’s domicile in the territory of the tribunal, ratione 
domicilii, or in respect of his being possessed of some 
estate or subject within it, ratione rei sitce, or on the ar
restment made by the decree of the court of the party’s

(a) Dig. lib. 10, tit. 2,1. 27. Voet, lib. 2, tit. 1, n. 48. Lauterb. ad Dig. 
lib. 2, tit. 1, n. 18.

(b) Attorney General v. Lord Hotham, Turn, and Russ. Rep. 219-
(c) Dig. lib. 10, tit. 3, 1. 18.
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moveable effects, arrestum causd fundandce jurisdic
tion's. (a)

A jurisdiction acquired by the arrest of the defender’s 
property was not known to the civil law, (b) but it was 
admitted in the jurisprudence of Holland, Spain, France, 
and Scotland, (c) in all personal actions in which the 
defender is bound : “ ad dandum, faciendum et prsestan- 
dum.” It is not allowed in order to compel the de
fender to appear before any other judicial tribunal than 
that of the place in which the immoveable property, the 
subject of the suit, is situated, (d)

By the law of Scotland the jurisdiction is founded 
not only on the defendant’s domicile, (e) but on his 
personal residence in a place for forty days, (f)

It admits jurisdiction ratione rei sites, (g) unless it has 
for its object a question merely personal, as of status. (h) 
Where a foreigner not otherwise subject to the juris
diction of the courts of Scotland is possessed of moveable 
property, there the jurisdiction is acquired by arresting 
his goods, and so fixing them within the judge’s ter
ritory, or by their being already a subject of competition 
in a court of that kingdom. (i)

(a) Sande, Decis. Fris. lib. 1, tit. 17, def. 3. Groeneweg. ad Cod. lib. 3, 
tit. 18. Peckius, de Jure Sistendi, c. 2, n. 5. Maev. de Arrest, c. 3, n. 23. 
Voet, lib. 2, tit. 4, n. 23, 24. L. 32, tit. 2, 3, Part. 3.

(b) Cod. lib. 3, tit. 13, 1. 2; lib. 7, tit. 53,1. 1.
(c) Groeneweg. ib. Erskine, b. 1, tit. 2, § 19.
(d) Stockman’s Decis. 136. Peck, de Jure Sist. c. 5, n. 21. Neostad, 

Cur. Sup. Decis. 83, and Cur. Holl. Decis. 55. Groeneweg. ib. Voet, ib. 
n. 25. Van Leeuwen, Cens. For. part 2, lib. 1, c. 15.

(e) Ersk. b. 1, tit. 2, § 16.
(/) Paterson, Nov. 20th, 1672, Diet. 3724. See Act of Sederunt, Dec. 

14th, 1805, § 1. Scott, May 24th, 1830, 9 S. and D. 65.
{g) Ersk. ib. § 17, 18. Herries, March 7th, 1775, 5 Brown’s Sup. 295. 

Young, 1683, Diet. 4833. Ford, Nov. 21st, 1748, Diet. 4835.
(h) Haldane, Dec. 29th, 1724, Diet. 4818. Scruton, Dec. 1st, 1772, Diet. 

4822. Ferries and Fairley, June 30th, 1831, 9 S. and D. 854.
(i) Ersk. ib. § 19- Mansfield, Ramsay, and Co., June 17th, 1795, Diet. 

2594. Black v. Knox, June 7th, 1805, F. C. Douglas, June 30th, 1831, 
9 S. and D. 856. Lamb, March 11th, 1624, Diet. 4812. Haldane, Dec. 
29th, 1729, Diet. 4818. Burn, Dec. 13th, 1828, 7 S. and D. 194.
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By the civil law the jurisdiction was acquired in 
respect of the place in which the contract was entered 
into, or in which it was to be performed, but the codes 
founded on the civil law do not admit a jurisdiction in 
either of these cases, unless the defendant is found in that 
place, (a)

The citation of the defender, the vocatio in jus, juris 
experiendi ca/usd vocatio, (6) is essential to the validity 
of the sentence, because otherwise he has not had the 
opportunity of defending himself against the claim of 
his adversary. That citation need not have been served 
on him personally: it is sufficient, if it be left at his 
house, (c) When the tribunal acquires jurisdiction 
either ratione rei sitae, or by arrestment in consequence 
of the defender having no domicile in loco fori, this 
citation is necessarily a merely formal act.

By the Code Civil, the public minister is specially 
charged with the duty of watching over the interests of 
those who are presumed to be absent, and he is to be heard 
upon all demands which concern them. (d) The Code de 
Procedure makes provision for delivering to certain 
public officers copies of the process which may be issued 
against foreigners, (e)

The jurisdiction exercised by the courts of England 
is in general founded on the personal service of the 
process on the defendant. Indeed, according to the 
ancient law the plaintiff could not proceed in an action 
before the defendant had actually appeared in court to 
answer him ; and even if he pertinaciously neglected or 
refused to appear, the only course was to issue continued 
process, or to distrain upon his goods, in order thereby,

(a) Dig. lib. 5, tit. 1, 1. 19, 20, 26. Matth. de Jud. Disp. de Divort. Leg. 
et Usus. § 26. Gayl. lib. 2, obs. 36, n. 14. Sande, Decis, Fris. lib. 1, tit. 1, 
def. 3. Groeneweg. ad Cod. lib. 3, tit. 13,1. 2, and tit. 18. Christ. Decis. 
vol. 2, Decis. 164. Voet, lib. 5, tit. 1, n. 73.

(b) Dig. lib. 2, tit. 4,1. 1.
(c) Dig. ib. 1. 19, 21 ; lib. 39, tit. 2,1. 4, § 5. Voet, lib. 2, tit. 4, n. 2,
(<d) Art. 112. (e) Art. 69.
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as it was expected, to induce him to appear, or to outlaw 
him, by which process he incurred a qualified forfeiture 
of his land and goods, and all his civil rights as a subject 
were suspended.

But in certain cases, after actual personal service the 
plaintiff was, by the aid of certain statutes, permitted to 
enter an appearance for the defendant, (a)

But if the defendant were abroad, (b) or avoided the 
service of process, and had no goods (the distraining of 
which was considered nearly equivalent to actual service, 
because it was supposed the defendant would hear of 
that proceeding,) then the only course was, and still is, 
to proceed to outlawry, which, however, does not enable 
the plaintiff to proceed in his action, or to obtain judg
ment therein, but only causes a seizure of the lands, 
goods, and property of the defendant, as forfeited to the 
king for the defendant’s contumacy and disrespect of 
his process; but the plaintiff may thereupon, by appli
cation to the Court of Exchequer or by petition when 
his claim exceeds fifty pounds, obtain satisfaction of his 
debt by sale of the defendant’s property seized under 
his outlawry, unless previously the defendant appears to 
the action, and enables the plaintiff to try the merits, (c)

It is the very essence of the sentence that it should 
put an end to the suit; “ Definitiva sententia quae con- 
demnationem vel absolutionem non continet, pro justa 
non habetur.” It ought therefore, either in express 
terms, or in effect, to contain the condemnation or ac
quittal of the party, or it may contain both by con
demning him as to part, and acquitting him as to the 
remainder of the suit. (d)

(a) 12 Geo. 1, c. 29, § 1. 5 Geo. 2, c. 27. 2 Wm. 4, c. 39, § 3.
(b) Per Bayley, J., in Williams v. Lord Bagot, 3 Bar. and Cres. 772, 786. 

S. C. 5 Dowl. and Ry. 419. Bryan v. Wagstaffe, 5 Bar. and Cres. 314.
(c) 3 Chitty’s Prac. of the Law, p. 141, 142.
(cT) Cod. lib. 7, tit. 45, 1. 3; tit. 46, 1. 4 ; tit. 51, 1. 3. Dig. lib. 42, tit. 1, 

1. 59, and ib. § 2 ; 1. 5, § 1. Perez. Cod. lib. 7, tit. 45, n. 25. Lauterbach, 
lib. 42, tit. 1, n. 20. Matth. de Judic. disp. 11, n. 56. Ersk. b. 4,
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The sentence should express with certainty that which 
it condemns the defendant to pay; but it is sufficient 
if the value can be rendered certain by containing a 
reference to some other part of the proceedings in which 
is expressed the sum which is decreed to be paid by 
him, as if it adjudge him to pay the amount claimed 
by the libel or specified in the instrument of obligation 
on which the suit was founded, (a)

But where the decree of the Court of Chancery of 
Jamaica ordered the defendant to pay a certain sum of 
money to the plaintiff on a certain day, first deducting 
thereout the defendant’s costs, to be taxed by the proper 
officer, and the defendant’s costs have not been taxed, 
either at his own request, or upon an exparte proceeding 
at the instance of the plaintiff, it was held that the 
decree was imperfect and uncertain, and therefore not 
the foundation of an action. (b)

A sentence is not however void, because after having 
decreed the defendant to pay a sum certain, it subjects 
such sum to be reduced by the amount which the de
fendant may recover in an action then pending at his 
instance, provided he prosecutes it, and obtains judg
ment within a limited time after such sentence. When 
the prescribed time has elapsed, the original sentence 
is capable of being made certain and definite by means 
of the judgment which the defendant may establish, or 
if he has failed in establishing his cross demand, the 
sentence must then be regarded as if no such qualifica
tion had been annexed to it. (c)

tit. 3, § 2. Miller v. Trets, 1 Lord Raym. 324. Lord Redesdale, 303. 
Beames’ Elem. Pleas. 207. Inst. lib. 4, tit. 6, § 32.

(a) Voet, lib. 42, tit. 1, n. 20. Perez, lib. 7, tit. 46, n. 4, p. 452. Lauter- 
bach, lib. 42, tit. 1, n. 22.

(b) Sadler v. Robins, 1 Camp. 253.
(c) Cod. lib. 7- tit. 45, 1. 11. Perez, ad lib. and tit. n. 25, 26, 27, 28. 

Matth. de Jud. disp. 11, n. 49, 50. Voet, ib. n. 19- Hall v. Odber, 
11 East, 181.
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The civil law admitted other grounds of nullity of 
which the party might avail himself without resorting 
to an appeal, for he might allege them if the demand 
established by the sentence were sought to be enforced, 
or the sentence were pleaded as a bar to any action for 
the subject comprised in it. (a)

The practice in those systems of jurisprudence which 
are founded on the civil law has been to restrict the 
number of nullities which can be insisted on without an 
appeal, or without a proceeding to obtain an adjudica
tion on the nullity. The party therefore either proceeds 
to set aside the judgment by alleging its nullity before 
the judge by whom it had been pronounced, or to re
verse it by appeal, or under the law of France to rescind 
it by the requite civile. (6)

In Trinidad, by the order in council of the 16th of 
September, 1822, parties in suits are not allowed to 
allege any nullity against any sentence pronounced by 
the court; but all nullities which they might have for
merly lawfully alleged or assigned in any manner or 
any cause whatsoever, must be alleged or assigned as 
cause and by way of appeal from any definitive sentence, 
or such as may have the force and effect thereof, in the 
same manner as in cases of appeal.

In the former, as well as the present law of France it 
was an established maxim, “ Voies de nullite n’ont point 
de lieu.” (c) The sentence, although it had been pro-

(a) Dig. lib. 5, tit. 1,1. 73; lib. 42, tit. 1,1.40, 47; lib. 49, tit. 8. Cod. 
lib. 7, tit. 45,1. 6, 11. Perez, ad Cod. ib. n. 31. Voet, lib. 44, tit. 1, n. 8. 
Matlh. de Judic. Disp. 12, Lauterbach, lib. 49, tit. 8, n. 1,2. Groeneweg. 
ad Cod. lib. 7, tit. 45, and tit. 43.

(b) Matth. de Auct. lib. 1, c. 16, n. 58, et seq. Groeneweg. ad Cod. lib. 7, 
tit. 64. Matth de Judicis, disp. ult. n. 73. Neostad, Cur. Sup. decis. 76. 
Voet, lib. 49. tit. 8, n. 3. L. I, lib. 11, tit. 18, Nov. Recop. L. 3,1. 4, 
tit. 26, Part. 3. Ordonn. Louis 14, 1677, § 25, art. 5. Proced. Civil, 
Pigeau, tom. 1, p. 499. Code Civil Proced. Ersk. Inst. b. 4, tit, 3, § 3.

(c) Loisel, Institutes Coutumieres, liv. 5, tit. 2, reg. 5. Voy. le Repertoire, 
v. Nullity §7, n. 4 ; v. Appel. Sect. 2, § 5, p. 242, 243; et les Questions
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nounced in the manner required, was not ipso jure null, 
unless the law expressly declared it to be so.

It has been deemed sufficient to state the nullities 
which are grounded on the incompetence of the juris
diction, on the judgment being taken against a party 
who had not appeared, and had not been cited to appear 
to the action, and on the judgment itself being deficient 
in that certainty and conclusiveness requisite to consti
tute the res judicata. They so effectually destroy the 
foundation of the judgment, that a foreign tribunal would 
refuse to give effect to it although they had not been 
declared nullities by any sentence of the court in which 
the judgment had been pronounced.

Although tHe sentence may not be subject to either of 
these nullities, yet the interposition of an appeal within 
the time limited by law will deprive it of its effect as 
res judicata. The appellation of res judicata has been 
applied to that sentence only in which the party has 
acquiesced, or from which there can be no appeal, 
either because the time for appealing has elapsed, or 
because the sentence is that of the Appellate Court of 
the dernier resort, or because the appeal is pronounced 
deserted or extinct, (a)

A sentence may be deprived of its effect as res judicata 
on grounds which do not imply any nullity in the sen
tence itself, nor any error in the decision made by 
the court on the pleadings and proofs in the cause. It 
may be rescinded on proof of any of those circumstances 
of fraud, force, fear, or absence, which would enable the

de Droit, de M. Merlin, v. Appel. § 9. loToull. c. 6, §, 3 n. 113,133,135, 
,136, Loi, April 20th, 1810. Arret, March 23rd, 1820.

(a) Dig. lib. 12, tit. 6, 1. 23, § 1. Cod. lib. 7, tit. 52, 1. 5, 6. Matth. 
Disp. de Jud. disp. 13, $ 1. Voet, lib. 42. tit. 1, n. 2; lib. 49, tit. 4, n. 4. 
Coren, Obs. 34. Carpz. Def. For. part 1, cons. 7, def. 16. Gaill, lib. 1, 
obs. 140. Ordonn. 1667, tit. 25, art. 5. Poth. Tr. des Oblig. n. 853, 
et seq. Toull. ib. n. 97-
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party to impeach and set aside any contract, compromise, 
adiation, or renunciation of a succession or prescription. 
This relief was obtained under the civil law by means 
of the restitutio in integrum, which was an extraordinary 
remedy emanating from the praetor by virtue of his 
office, as part of the supreme authority with which he 
was invested. It was competent only when the ordinary 
remedies could not afford the same relief. It restored 
the party aggrieved to the same state in which he would 
have been, if the sentence had not been reridered. (a) 

This remedy was also admitted in the jurisprudence 
of Holland and Spain. It was granted by the sovereign 
or supreme power of the state, or by those to whom 
authority for this purpose had been delegated, (b)

The requite civile in the law of France resembled it. 
This proceeding was of great antiquity in the jurispru
dence of that kingdom. It was regulated by the Ordi
nances of Charles IX., 1563, and of Moulins and Blois. 
But these were abrogated by the Ordinance of 1667, 
and the latter contains the regulations by which the 
remedy was governed. The letters which authorized 
the court to entertain the proceeding were granted by 
the sovereign on the petition of the party aggrieved, (c) 

The present Code of Civil Procedure retains the 
remedy by requite civile, and with few exceptions has 
adopted the provisions of the Ordinance of 1667.

Suspension and reduction are the remedies by which

(a) Dig. lib. 4, tit. 4,1.17, and lib. 1, tit. 11, $ 1. Cod. lib. 2, tit. 47,1.1. 
Voet, lib. 4, tit. 1, n. 2. Oddus, de Rest, part 1, quaes. 31, 32. Lauterb. 
Disp. 33, § 1.

(jb) Groeneweg. ad Inst. lib. 4, tit. 6, § 34, 35. Van Leeuwen, Cens. For. 
part 2, lib. 1, c. 24. Voet, ib. n. 3, 4. Grant by Philip of Spain to the 
Provincial Court of Holland, Aug. 27th, 1562, art. 5. Convention between 
Holland and Zealand, Aug. 3rd, 1587, art. 12. L. 2, 3, tit. 25, Part. 3. 
Lauterb, Disp. ib.

(c) Pigeau, Proced. Civile, tom. 1, p. 554. Code de Proced. Civile, art. 
480. Toull. ib.
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the law of Scotland relieves parties from the effect of 
such decrees of the Court of Session as are given to their 
prejudice, or which can be again brought under their 
own review on account of any essential defect. The 
doctrine which relates to the reduction of writings is for 
the most part applicable to the reduction of decrees, (a) 

The fraud of the party in whose favour the sentence 
has been rendered is a ground of relief which all these 
systems of jurisprudence concur in admitting. (b) It 
forms a part of the jurisdiction which is exercised in 
England by its courts of equity, (c) Lord Redesdale 
has stated the extent to which this jurisdiction is ex
ercised. If a verdict has been obtained by fraud, or if 
a party has possessed himself improperly of something 
by means of which he has an unconscientious advantage 
at law, equity will either put it out of the way, or re
strain him from using it; but without circumstances of 
that kind, equity does not interfere to grant a trial of a 
matter which has already been discussed in a court of 
law, a matter capable of being discussed there, and over 
which the court of law' had full jurisdiction, (d)

The Ordonnance of 1667 uses the expression dol 
personnel, which according to the explanation of com
mentators imports fraud on the part of him in whose 
favour the judgment was rendered, (e) The fraud may

(a) Ersk. b. 4, tit. 3, $ 8.
(b) Voet, lib. 4, tit. 1, n. 8, 20, and tit. 3. L. 2, 1. 3, tit. 25, Part. 3. 

Ord. 1667, tit. 35, art. 34, 35. Code Proced. Civile. Ersk. ib.
(c) Mitchell v, Harris, 2'Ves. jun. 129. 1 P. Wms. 619* Waller v. Dalt, 

1 Dick. 8. Blackball v. Coombes, 2 P. Wms. 70. Loyd v. Mancel, 
Ib. 73. Gainsborough v. Gifford, Ib. 426 ; 4 Ves. 440. Bateman v. Willoe, 
1 Scho. and Lef. 205. Williamson v. Gibon, 2 Ib. 357- Barnesly v. 
Powell, l Ves. 289- Greames v. Stritho, 2 Dick. 469- Bradish v. Gee, 
Amb. 229. Mussel v. Morgan, 3 Bro. C. C. 74.

(rf) Barbone v. Brent, 1 Vern. 176, n. Ware v. Horwood, 14 Ves. 31. 
Graham v. Russell, 3 Price’s Rep. 229. Protheroe v. Forman, 2 Swanst. 227. 

(e) Poth. Tr. des Oblig. n. 850, and tit. Proced. Civile, Sect. 3, art. 1, § 2.
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consist no less in acts to which he was originally no party 
but of which he afterwards availed himself, as in those 
acts he had himself first and alone concerted, (a) A 
person who would enforce a sentence which he knows to 
have been obtained by fraud becomes a party to that 
fraud. In this case, the jurisdiction to prevent him from 
deriving any benefit from the judgment, and to protect 
the party against whom it was obtained from being dam
nified, attaches no less than in the case where he was the 
original author of the fraud : “ Sed unde doli exceptio, 
dixerit aliquis, ad versus eum, qui in stipulando nihil dolo 
fecit ? Respondet Ulpianus et hoc loco, et pluribus in 
1. 2, § circa, de dol. ma. excep. non ex prseterito dolo 
hanc exceptionem esse, sed ex praesente, licet enim eo 
tempore, quo actor stipulabatur, nihil dolo malo admi- 
serit, tamen eum dolo facere, qui perseveret ex ea stipu- 
latione petere, quam sine causa, quae initio subesse 
putabatur, esse intelligat.” (b)

Another ground of relief which may be considered as 
an act of fraud, is when the sentence has been founded 
upon documents and proofs, the falsity of which is after
wards established, but which was not known to the judge 
or adversary during the pendency of the suit, (c)

The production of false proofs does not of itself con
stitute a ground for rescinding the judgment, but they 
must have been the foundation of the judgment: “ Causa 
judicati in irritum non devocatur, nisi probare poteris, 
eum, qui judicaverat, secutum ejus instrumenti fidem, 
quod falsum esse constiterit, ad versus te pronunciasse.”(cf) 

Neither will they afford a ground for rescinding the

(a) Dig. lib. 4, tit. 3,1. 1, § 2.
(b) Donellus, ad tit. de Verb. Oblig. 1. 36, n. 4.
(c) Dig. lib. 42, tit. 1,1. 33 ; lib. 5, tit. 1,1. 75. Cod. lib. 7, tit. 58,1. 1, 

2,3,4. Voet, lib. 42, tit. 1, n. 28. L. 2, 3, t. 25, P. 3. Ord. 1667, tit. 35, 
art. 34. Pothier, ib. n. 856, and Proced. Civile, ib. Pigeau, ib. Code de 
Proced. Civile, ib. Toull. ib. Ersk. ib. $ 4.

(id) Cod. lib. 7, tit. 58,1. 3.
VOL. III. u u u
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judgment if their falsity had been contested in the suit 
on which the judgment has been given; for in this case, 
the truth or falsity would be a question already decided 
by the judgment, and which, consequently, could not be 
renewed, (a)

But although the party should, by mistake, have ad
mitted the truth of the writing, of which he now alleges 
that he discovered the falsity, he is not debarred from 
impeaching it, and the judgment founded upon it: “ Qui 
adgnitis instruments, quasi vera essent, solvit post sen- 
tentiam judicis : quaero, si postea cognita rei veritate, et 
repertis falsis instruments, accusare velit, et probare falsa 
esse instrumenta, ex quibusconveniebatur, cum instrumen
ts subscripserat ex praecepto, si ve interlocutione j udicis, an 
praescriptio ei opponi possit ? cum et principalibus Con- 
stitutionibus manifeste cavetur, etsi res judicata esset ex 
falsis instrumentis, si postea falsa inveniantur, nec rei ju- 
dicatce prcescriptionem opponi. Modestinus respondit: ob 
hoc, quod per errorem solutio facta est, vel cautio de 
solvendo interposita proponitur ex his instrumentis, 
quae nunc falsa dicuntur, praescriptioni locum non 
esse.” (b)

When material writings have been discovered after 
the sentence, it becomes an inquiry how far they entitle 
the party to have it rescinded. If they were suppressed 
by the opposite party, he has practised a fraud which 
affords an undoubted ground for relief.

It appears that under the civil law, and the jurispru
dence of Holland and Spain, the party against whom 
the judgment had been obtained was not enabled to re
scind it on the ground that new writings had been 
discovered, unless the non-discovery or non-production 
was occasioned by his adversary in the suit: “ Sub

(a) Pothier, Tr. des Oblig. n. 856. Pigeau, Proced. Civile, tom. l,p, 556. 
Jousse, Comm. surPArt. 34. Ord. 1667, tit. 35. Voet, lib. 42, til- b n. 28.

(b) Dig. lib. 44, tit. 1,1. 11.
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specie novorum instrumentorum postea repertorum, res 
judicatas restaurari, exemplo grave est.” (a)

Exceptions to this rule were admitted in favour of the 
public, and also in those cases in which the judge, on 
account of the doubtful nature of the cause, had adminis
tered the suppletory oath to the party in whose favour 
he decided : “ Admonendi sumus, interdum etiam post 
jusjurandum exactum, permitti Constitutionibus princi- 
pum, ex integro causam agere, si quis nova instrumenta 
se invenisse dicat, quibus nunc solis usurus sit, sed hae 
constitutiones tunc videntur locum habere, cum a judice 
aliquis absolutus fuerit; solent enim saepe judices, in 
dubiis causis, exacto jurejurando, secundum eum judi- 
care, qui juraverit. Quod si alias inter ipsos jurejurando 
transactum sit negotium, non conceditur eandem causam 
retractare.” (b)

Under the Ordonnance of 1667, tit. 35, art. 34, the 
mere recovery of such writings was not sufficient, unless 
they had been kept back by the opposite party : “ S’il y 
a des pieces decisives nouvellement recouvrees et retenues 
par le fait de la partie.” (c) The present Code Proce
dure of France has in this respect followed the Ordon
nance. (d)

The Ordonnance requires that the necessary proceed
ing for the requite civile should be taken within six 
months after the signification of the arrit, if the defend
ant has attained his majority, (e)

If he dies within that time, his heirs have a further six 
months from the time of a new signification, and if they

(a) Cod. lib. 7, tit. 52,1. 4; lib. 2, tit. 4,1. 19. Dig. lib. 4, tit. 3,1. 35 ; 
lib, 12, tit. 2,1. 2; lib. 42, tit. 1,1. 35. Voet, ib. n. 28; lib. 10, tit. 2, n. 34. 
Fach. Controvers. lib. 1, c. 51, 52. Lauterbach, ad h. 1. and tit. Respons. 
Jurisc. Holl. part 2, cons. 269. Perez. Cod. lib. 7, tit. 52, n. 5.

(b) Dig. lib. 12, tit. 2,1. 31.
(c) 1 Pigeau, lib. 11, part 4, p. 555. Pothier, Tr. des Oblig. 856. Proced. 

Civile, part 3, § 3, art. 1, § 2. Merlin, Rep. tit. Requite Civile, Civile.
(d) Code de Proced. art. 480, n. 10.
(e) Art. 5.

u u u 2



1028 CONFLICT OF LAWS.

are minors, the time only runs from a signification after 
their majority.

When the requite is founded on the falsity of writings, 
or upon writings being newly discovered, the term of 
six months or a year only begins to run from the time of 
the discovery, “ provided,” says the Ordonnance, “ there 
are proofs in writing, and not otherwise.” (a)

It is not sufficient therefore after the expiration of the 
ordinary term for the party to allege that he has only re
cently discovered the forgery or the existence of the wri
ting; but he must also be prepared with proof in writing of 
the time of the discovery. Thus, if the party in whose 
favour the arrit was given dies several years afterwards, 
and it appears by the inventory of his sealed papers that 
the writing which had been suppressed is found among 
them, this is a proof in writing that the discovery was 
made at the time of exhibiting the inventory.

So if the party in whose favour the arrit has been 
given again produces the same several years afterwards 
in another process in which it is adjudged to be forged, 
the judgment declaring it to be so will be a proof in 
writing of the time of the forgery being discovered, (a)

The doctrine of a court of equity in England would 
seem to be, that relief might be afforded against the 
judgment when the party was ignorant of the existence of 
the document. “I agree,” said Sir Joseph Jekyll, “the 
court ought to be very tender how they help any defend
ant after a trial at law, in a matter where such defendant 
had an opportunity of defending himself. But still such 
cases there are, in which equity will relieve after a verdict 
in a matter where the defendant at law might properly 
have defended himself; as, if the plaintiff at law recovers 
a debt against the defendant, and the defendant after
wards finds a receipt under the plaintiff’s own hand for 
the very money in question. Here the plaintiff re-

(a) Art. 12. Pothier, Tr. des Oblig. 856.
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covered a verdict against conscience, and though the re
ceipt were in the defendant’s own custody, yet he, not 
being then apprized of it, seems entitled to the aid of 
equity, it being against conscience that the plaintiff 
should be twice paid the same debt; so if the plaintiff’s 
own book appeared to be crossed, and the money paid 
before the action brought.” (a)

Lord Eldon has made the following observations on 
the preceding passage : “ Sir Joseph Jekyll here takes 
as a circumstance that the defendant at law was not ap
prized that he had such a receipt in his custody; even if 
given to himself, he might not be apprized that it was 
in his custody, but he must have known that it had been 
given, and then the question would have been, whether 
he should not have filed a bill praying an injunction till 
discovery, and then have gone to law ? That would have 
been so, unless the defendant at law was not himself the 
person who paid the money, but represented some one 
by whom it was paid, in which case the fact would not 
be in his own knowledge. (6) Where a question de
pends on papers, the existence of which the defendant at 
law knew, and by which he might have explained the 
fact, that, perhaps, is not so clear a case, that the court 
will interfere.” (c)

It is stated by Stair, (d) Mackenzie,(e) and Erskine(>/') 
to be the law of Scotland, that the Court of Session may 
reduce their own decrees upon the emerging of any new 
fact or voucher in writing not pleaded formerly by the 
party, if it appear that it was not known to him before 
decree, or that he did not omit it wilfully, with a view 
to protract the cause.

But res noviter veniens cannot be pleaded merely on

(«) 2 P. Wms. 425.
(b) Desborough v. Adlard, Feb. 24th, 26 Car. 2, 1673, 1674.
(c) Protheroe v. Forman, 2 Swanst. Rep. 232, 233.
(id) B. 4, tit. 1, § 44. (e) Sect. 1, h. t.
(/) Ersk. b. 4, tit. 3, § 3.
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account of actual ignorance, if the circumstances were 
such as might by proper inquiry have been previously 
discovered, (a)

It has been said that the court ought not readily to 
suffer instrumenta noviter reperta to throw open a judg
ment which had been pronounced on full discussion and 
mature consideration. In order that such instruments 
may be received, there must first be a causa ignorantiee 
instructed to account for the document founded on not 
having been produced during the dependence of the 
previous process. And, secondly, the instrumenta noviter 
reperta must bear closely on the point which those who 
have discovered them are desirous to establish, (b)

Documents found in the charter chest of a burgh, and 
no reason having been assigned why they had not been 
earlier discovered, except that they had not been looked 
for, would not sustain the plea of res noviter. (c)

A plea of res noviter veniens is not admitted when deeds 
alleged to be recently discovered were on the public 
records. (d)

A party who had made a settlement of a debt for 
which decree in absence had been pronounced against 
him, was not allowed to set it aside in respect of docu
ments which must have been in his own possession at the 
time of the settlement. (e)

A petition against a final judgment founded on an al
legation of res noviter was sustained as competent in a 
question of accounting between two partners, although 
the documents on which the plea rested had been in 
the possession of the petitioner, but which he alleged he 
had just discovered, (f)

(a) Dundas, March 9th, 1810, F. C. Dumbarton, July 11th, 1810, 
cited ib.

(b) Magistrates of Dumbarton, Nov. 18th, 1813, F. C. Campbell, 3 W.
and S. 388. (c) Ib.

(id) Grabame, May 29th, 1821. Aff. June 14th, 1825, 1 Wils. and 
Shaw, 353. (e) Irving, June 14th, 1821, 1 S. and D. 68.

(/) M‘Whirter, Feb. 14th, 1822, 1 S. and D. 319.
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A legacy was left under an English will to the heir of 
conquest of the testator, who by the same will ineffectu
ally bequeathed his landed estate in Scotland to another 
party; the heir took up the estate, and an action was 
brought against him concluding that he should denude 
himself of the estate, or otherwise have his right to the 
legacy declared forfeited; he was allowed to take the 
opinion of English counsel to show that his right was 
not forfeited, but in place of doing so, he relied on infor
mation from an English solicitor that his right was for
feited, and therefore moved for and obtained absolvitor 
from the conclusion for denuding, and decree against 
him of forfeiture of legacy. It was held that he was 
not entitled to open up the decree, on an allegation that 
he had discovered that the information of the solicitor 
was erroneous, (a)

A circumstance once known to a party, but which had 
escaped his recollection, is not res noviter. (b)

A judgment of a court of law finding that under a deed 
a party had not a right which he supposed he had, is not 
res noviter so as to entitle him to have a final interlocutor 
opened up, finding him bound to warrant that supposed 
right, (c)

A motion for a new trial on the ground of res noviter, 
was refused, because if the party did not know the facts, 
he ought to have known them, (d)

Some of those nullities which, under the jurisprudence 
of Holland and Spain, would operate pleno jure, afford, 
under that of France, merely grounds for an appeal if the 
sentence has been pronounced by any other tribunal than 
that of the dernier resort, and of the requite civile, if it 
has been pronounced by the latter tribunal.

(a) M'Allister, June 29th, 1827, 5 S. and D. 871. Aff. June 23rd, 1830, 
4 W. and S. 142.

(b) Barbour, Nov. 14th, 1828, 7 S. and D. 18.
(c) Ferrier, Jan. 31st, 1829, 7 S. and D. 349. ^
(d> Bell, April 14th, 1829, 2 Mur. 135.
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Nullities arising from the judge having decided upon 
what was not submitted to him must be taken advan
tage of either by the ordinary appeal or by requHe civile. 
If the party has allowed the time for those proceedings 
to elapse without impeaching the judgment, the nullities 
are cured, (a)

When the sentence transivit in rem judicatam, so that 
its execution is not suspended by appeal, by restitutio in 
integrum, requHe civile, or any other analogous proceeding 
by which it is sought to be rescinded, the ordinary mode 
by which the plaintiff under the civil law enforced the 
payment of the demand, or the performance of the act in 
which the defendant was condemned, was by an action 
on the sentence, actio judicati. The only question in 
such action was, whether there had been a judgment. It 
could not be disputed whether the defendant, when the 
judgment was pronounced, owed the debt, or was bound 
to perform the act: “ Quseritur non an debeat reus, sed 
an judicatum sit.” (b) The civil law permitted the de
fendant to oppose to this action the exceptions which 
were derived from the S. C. Maced. and Velleianum, and 
indeed certain other peremptory exceptions, provided 
they did not impeach the sentence, or in effect assert 
“ quod victor agendi jus non habuerit,” but merely op
posed or restrained the execution of the judgment, (c)

The ordinary exceptions opposed to this action are 
those which proceed on the ground that the plaintiff had 
received satisfaction of the demand established by the

(a) Pothier, Tr. des Oblig. 856. Toullier, liv. 3, c. 6, § 3.
(b) Dig. lib. 42, tit. 1, 1. 6, § 3, 1. 56 j lib. 4, tit. 4,1. 40. Donell. 27, 

Com. in d. 1. Gentil. 1, de Jurisd. c. 9. Fab. Cod. lib. 4, tit. 29, def. 10, 
n. 7. Matth. de Jud. disp. 13, n. 6. Wassen. Pract. Jud. c. 22, n. 6. 
Voet, lib. 42, tit. 1, n. 32.

(c) Dig. lib. 10, tit. 2,1. 36; lib. 42, tit. 1, 1. 18, 41. Zang. de Except, 
part 3, c. 26, n. 99, et seq. Fab. Cod. lib. 8, tit. 24, def. 2. Resp. Jurisc. 
Holl. part 3, cons. 51. Voet, lib. 44, tit. 1, n. 7; lib. 43, tit. 1, n. 9. 
Matth. ib. n. 8. Vanderlinden’s Instit. b. 3, part 1, c. 9. Ib. c. 4, § 6. 
Nieuwerkerk v. Reynolds, 1 Knapp’s Rep. 151.
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judgment, or that it has been extinguished by nova
tion. (a) The nullity of the sentence, or fraud in ob
taining it, might also be opposed to the actio judicati.(b) 
But no exception to it was admitted if it had been urged 
in the previous suit, and had been disallowed by the 
judge, (c)

By the civil law, the plaintiff might enforce the judg
ment by placing it in the hands of the officer for execu
tion. The ordinary mode of enforcing it under the 
jurisprudence of Holland, Spain, and France, as well as 
of Scotland, England, and the Colonies, is, not to bring 
an action on it, but to cause it to be executed under the 
authority of the court, by means of its officers, to whom 
the process for that purpose is delivered. (d)

But an action on the judgment might still be resorted 
to under all these systems of jurisprudence, and it be
comes the only remedy for obtaining execution when it 
is sought to be enforced in any other place than that in 
which it was obtained.

By the law of Scotland, points competent to the party,. 
but which have been omitted to be pleaded or insisted 
on (proponed and repelled), or which have been urged 
and disallowed by the court (competent and omitted),

(a) Cod. lib. 7, tit. 52,1. 1; lib. 7, tit. 53,1. 2. Dig. lib. 42, tit. 1, 1. 4, 
§ 4. Matth. de Jud. disp. 13, n. 8. Voet, lib. 43, tit. 1, n. 7. Perez, 
ad Cod. lib. 7, tit. 52. Gaill, lib. 2, obs. 17.

(b) lb.
(c) Ib, Zang. de Except, part 3, c. 26, n. 112, et seq. Perez, ib. n. 8. 

Matth. ib,
(d) Instruct. Cur. Holl. art. 172, et seq. Ampliotionem, art. 14, 15, 16, 

et Reglement Voor de Exploiteurs en Deuwarders van den Hove, van Holl. 
28 Mar. 1680, vol. 3, placit. Holl. p. 665. Cur. Sup. art. 264. W. Grotius, 
Isagog. adPrac. lib. 2, c. 8. Matth. de Auct. lib. 1, c. 5, 6. Wassen. Pract. 
Judic. c. 22, n. 1, et seq., et n. 12, 13, 14, 15, and c. 23. Van Leeuwen, 
Cens. For. part 2, lib. 1, c. 33, n. 7, 8, 11, et seq. Manier, van Procederen 
Worden Hove van Holl. t. 2, c. 5; t. 19, c. 1, et seq.; t. 23, c. 1, et seq. 
Respons. Jurisc. Holl. part 3, vol. 1, consil. 120. Voet, lib. 42, tit. 1, 
n. 35. L. 3, tit. 5, lib. 11, Nov. Recop. L. 2,1. 3, 4, 5, tit. 4, lib. 3. Nov. 
Recop. La Proced. Civile, Pigeau. Code Civile, Proced. art. 480*
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cannot be used as grounds for the suspension or reduc
tion of a former decree, (a)

By the law of England, if a party omit to plead that 
which would have been a bar to the former action, he 
cannot plead that matter to an action on the judg
ment. (b)

The res judicata either as the foundation of the actio 
judicati by the plaintiff, or as the subject of exception by 
the defendant, can prejudice those only who are parties 
to it: “ Res inter alios judicatae, neque emolumentum 
afferre his, qui judicio non interfuerunt neque praejudi- 
cium solent irrogare.” (c) “ Inter alios factam transac-
tionem absenti non posse praejudicium facere saepe consti- 
tutum est.” (d) The decision is considered to be made 
between the same parties not only when the same per
sons have appeared as parties themselves, but also when 
they have appeared by their tutors, curators, agents, or 
other lawful administrators. Thus, if the tutor of a 
minor had, in that quality, brought an action against 
another, which is dismissed, and the minor having at
tained his majority, brings another action for the same 
demand, he may be repelled by the exceptio reijudicatae, 
for he is considered as the real party in the former 
cause, (e)

The universal successors of the parties are considered 
as the parties themselves, and therefore a judgment has 
the same authority for or against them, as it had with 
respect to those whom they have succeeded, (f)

In real actions, a singular successor, or the person who

(a) Erek. b. 4, tit. 3, § 3
(b) Todd v. Maxfield, 6 Bar. and Cres. 105.
(c) Cod. lib. 7, tit. 56,1. 2. (d) Cod. ib. tit. 60,1. 2.
(e) Dig. lib. 26, tit. 7,1. 2; lib. 42, tit. 1,1.4; lib. 3, tit. 3,1. 63. Christ, 

ad Leg. Mechl. tit. 1, art. 30, n. 9. Zang. de Except, part 3, c. 17, $ 69, et 
seq. Voet, lib. 42, tit. 1, n. 32; lib. 44, tit. 2, n. 5. Coren, obs. 28, n. 7*

(/) Dig. lib. 42, tit. 1,1. 6. Fab. Cod. lib. 4, tit. 29, def. 10, n. 7. Zang. 
ib. Voet, ib. n, 32.
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succeeds another in the subject of the suit even by a 
particular title, is regarded as the same party. Thus, if 
the plaintiff had claimed a certain estate, a judgment 
by which he established his title, or that by which 
the defendant was discharged from the demand* will 
give to the plaintiff the benefit of the res judicata for or 
against any person who afterwards may purchase it from 
him, for the purchaser is considered as the same party : 
“ Cum ego et tu haeredes Titio extitissemus, si tu partem 
fundi, quern totum haereditarium dicebas, a Sempronio 
petieris, et victus fueris; mox eandem partem h. Sem
pronio emero; agenti mecum familiae erciscundae ex- 
ceptio obstabit; quia res judicata sit inter te et vendito- 
rem meum; nam et si ante eandem rem petissem, et 
agerem familise erciscundae; obstaret exceptio, quod res 
judicata sit inter me et te.” (a)

Although a successor is considered as a party to a 
judgment for or against the person under whom he 
claims, the latter is not b converso a party to a judgment 
for or against the former, and therefore such a judgment 
cannot be taken advantage of by or against him: “ Ex- 
ceptionem rei judicatse a persona auctoris ad emptorem 
transire solere; retro autem ab emptore ad auctorem 
reverti non debere.” (b)

The judgment with respect to all those who are not 
parties, either by themselves or those under whom they 
claim is res inter alios acta, and cannot be used against 
or by them. Thus, if a sum of money had been in
trusted with a person who had left several heirs, and the 
owner demanded from one of those heirs the restitution 
of his share, and the judge not having paid sufficient 
attention to the plaintiff’s proofs, dismiss the demand,

(а) Dig. lib. 44, tit. 2,1. 11, § 3, 9, 10; lib. 20, tit. 1,1, 3. Zang. de Ex- 
cep. part 3, c. 17,_§ 69, n. 60, et seq. Voet, lib. 42, tit. 1, n. 32; lib. 44, 
tit. 2, n. 4.

(б) Dig. lib. 44, tit. 2,1. 9, § 2,1. 10. Voet, ib.
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and an action be brought by him against the other heirs 
to recover the shares for which they are liable, they can
not oppose the judgment in favour of their co-heir; for 
it is res inter alios judicata, incapable of giving the many 
right, although the question is the same with that already 
decided in favour of the co-heir, and depends on the 
same facts, that is to say, whether the plaintiff really 
intrusted his money to the deceased, or whether the 
latter had returned it to the plaintiff, (a)

So where a creditor leaves several heirs, and one of 
them brings an action against the debtor for his share 
of the demand, and fails, the debtor cannot insist on the 
former judgment, if he is afterwards sued by the other 
heirs for their parts. The parts claimed by the latter 
are parts of the same demand, but they are not the 
same parts for which the heir had previously sued and 
failed. (b)

But if the demand of the several heirs or other co
proprietors was for something which was indivisible, 
as a right of servitude, then as it is not susceptible of 
parts, each is creditor or co-proprietor of the whole, and 
therefore the judgment upon the demand of any one 
has the same object as the demand of the others, and is 
eadem res; and it may be said not to be res inter alios 
judicata with respect to the other creditors or co-pro
prietors. (c)

The surety is so far regarded as the same party with 
the principal, that if the demand against the latter has 
been dismissed, provided it was not upon grounds per
sonal to himself, the surety may, in case he is afterwards 
proceeded against, oppose the exceptio rei judicatce to 
the creditor : “ Si pro servo meo fidejusseris, et mecum 
de peculio actum sit {supple et judicatum sit nihil a

(a) Dig. lib. 44, tit. 2,1. 22.
(b) Poth. Tr. des Oblig. 903, et seq. Zang. de Excep. part 3, c. 17, § 69,

n. 60, et seq. (c) Zang. ib. n. 72. Pothier, ib.
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servo meo deberi), si postea tecum eo nomine agatur, 
excipiendum est de re judicata.” (a)

Several debtors of an indivisible thing are regarded 
as one party, and consequently a judgment against any 
one of them is deemed to be against all, except that 
those who were not parties themselves might be relieved 
by appeal or opposition. (b)

These principles derived from the civil law are adopted 
in the jurisprudence of Holland, Spain, and France, (c) 

The doctrine of the law of England is thus stated by 
De Grey, C. J., in delivering the opinion of the judges 
during the trial of the Duchess of Kingston. “ The 
judgment of a court of concurrent jurisdiction directly 
upon the point, is as a plea or bar, and as evidence con
clusive between the same parties upon the same matter 
directly in question in another court; and the judg
ment of a court of exclusive jurisdiction is in like man
ner conclusive upon the same matter coming incidentally 
in question in another court, between the same parties 
for a different purpose.” (d)

A verdict is conclusive between the same parties on 
the same facts, unless it has been reversed by attaint. (e) 

But in general a verdict or judgment does not bind 
any person unless he be a party to the suit, or be in 
privity with the party, or possess the power of making 
himself a party, (f) A person who claims in privity 
with another is in the same situation with the latter as

(a) Dig. lib. 44, tit. 2,1. 21, § 4. Voet, lib. 44, tit. 2, n. 5.
(b) Zang. de Excep. part 3, c. 17, § 69, n. 72, et seq. Voet, lib. 42, tit. 2, 

n. 5. Pothier, Tr. des Oblig. 903, et seq.
(c) Voet, lib. 42, tit. 1 ; lib. 44, tit. 2. L. 5, tit. 27, Part. 3; L. 2, tit. 17, 

Nov. Recop. L. 4 and 1, tit 4, and L. 5, tit. 6, lib. 10, Nov. Recop. Poth.; 
Tr. des Oblig. n. 900, et seq. Toull. liv. 3, c. 6, § 3, n. 195, et seq. Ersk. 
b. 4, tit. 3, § 3. Ministers of Campbeltown, May 16th, 1798, Diet. 12,215.

(d) Howell’s State Trials, vol. 20, p. 538.
(e) Co. Litt. 227, b.
(/) 11 H. 4, c. 30. Tr. per Pais, 29, 30. 44 Ass. 5. Kinnersley v.

Opie, Doug. 57. Farquharson v. Seton, 5 Russ. 62.
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to any verdict or judgment, either for or against him, 
whether he claim as privy in blood, or estate, or as privy 
in law. (a) Accordingly the heir may give in evidence 
a verdict for his ancestor, and a verdict against the an
cestor binds the heir. (b) So a verdict against an in
testate or testator binds his representative, (c)

If several remainders be limited by the same deed, 
a verdict for one in remainder will be evidence for the 
next in remainder against the same party, (d) But a 
verdict against a particular tenant for life does not bind 
the reversioner, unless he come in to defend upon aid 
prayer; (e) and a verdict for the tenant for life would 
not be evidence for the reversioner unless called in aid 
against the same party, (f)

If ;a: party, after a verdict and judgment against him, 
assign his interest, the assignee is bound by the ver
dict. (g)

By all:these systems of jurisprudence it is required 
not only that the parties should be the same, but, 1st, 
That the demand should be of the same thing; 2ndly, 
That it should be for the same cause ; and, 3rdly, That 
it should be in the same quality: “Cum quaeritur,
haec exceptio (rei judicatae) noceat, necne 1 inspiciendum 
est an idem corpus sit; quantitas eadem, idem jus, et an 
eadem causa petendi, et eadem conditio personarum; 
quae nisi omnia concurrunt, alia res est.” (h)

(a) Com. Dig. Estoppel, b. Co. Litt. 352. Vooght v. Winch, 2 Bar. and 
Aid. 662. Outram v. Morewood, 3 East, 346. 16 East, 334.

(b) Locke v. Norbone, 3 Mod. 142. Rex v. Hebden, And. 389.
(c) Rex v. Hebden, Andr. 389.
(d) 1 Ld. Ray. 730. B. N. P? 232. Hardr. 472.
(e) B. N. P. 232. Hardr. 436, 472. Bac. Abr. Ev. B. Phillips, L. Ev. 

317- Gilb. L. Ev. 35, 36. JBishop of Lincoln v. Sir W. Ellis, 2 Gwill. 632.
(/) B. N. P. 232, 233. Ca. K, 3. 319.
(g) Bac. Abr. tit. Evidence, F. 2 Roll. Ab. 680.
(h) Dig. lib. 44, tit. 2,1.12,13,14. Voet, lib. 44, tit. 2, n. 3. Lauterb. 

ad h. lib* and tit. n. 7. Zang. c. 17, p. 3, n. 5. Carleval, tit. 2, disp. 2, n. 3. 
Pothier, Tr. des Oblig. n. 889, et seq; Toullier, liv. 3, c. 6, § 3, n. 143.
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But if these concur, the form of action is immaterial:
“ Eodem an diverso genere judicii generaliter, ut 
Julianus definit, exceptio rei judicatae obstat, quoties 
inter easdem personas eadem questio revocatur, vel alio 
genere judicii.” (a)

The rule that the second demand must be for the;same 
thing as was the subject of the first action is to be thus 
understood: “Idem corpus in hac exceptione, non utique 
omni pristina qualitate vel quantitate servata nulla ad- 
jectione diminutioneve facta ; sed pinguius pro communi 
utilitate accipitur.” (b) Thus, “ Si petiero gregem (et 
victus fuero), et vel aucto vel minuto numero gregis, 
iterum eundem gregem petam obstabit mihi exceptio, ”(c)

The demand of that which formed a part of the former 
demand is a demand of the same thing: “ Sed et si 
speciale corpus ex grege petam, puto obstaturam excep- 
tionem.” (d) “ Si quis, cum totum petisset, partem
petat, exceptio rei judicatae nocet, nam pars in toto est; 
eadem enim res accipitur, et si pars petatur ejus, quod 
totum petitum est; nec interest utrum in corpore hoc 
quaeratur, an in quantitate, vel in jure. ” 0)

A judgment dismissing a demand for a female slave 
mi'ght be opposed to an action brought to recover the 
issue of such slave : “Si ancillam praegnantem petiero 
(supple et victus fuero), et post litem contestatam conce- 
perit et pepererit, mox partum ejus petam, utrum idem 
petere videor, an aliud, magnae questionis est ? et quidem 
ita definiri potest, toties eandem rem agi, quoties apud 
judicem posteriorem id quaeritur, quod apud priorem

(a) Dig. lib. 44, tit. 2,1. 7, § 4. Voet, lib. 44, tit. 2, n. 4.
(b) Dig. ib. 1. 14. Voet, lib. 44, tit. 2, n. 3. Zang. de Except, part 3, 

c. 17, n. 6,7, et seq. Carleval, tit. 2, disp. 5, n. 4. Pothier, Tr. des Oblig. 
n. 890. Toullier, liv. 3, c. 6, § 3, n. 144, et seq. Ersk. b. 4, tit. 3, § 3.

(c) Dig. ib. 21> § 1. Voet, ib. Zang. ib. Carleval, ib. Pothier, ib. 
Toullier, ib.

id) Ib. Dig. ib. 1. 21, § I.
{<?) Dig. ib. 1. 7.
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quaesitum est; in his fere omnibus exceptio (rei judicatae) 
nocet.” (a)

If the plaintiff fail in his action to recover the prin
cipal sum, he cannot afterwards demand the interest. 
But although he had failed in his action for the interest, 
he may still demand the principal, for the principal may 
be due in cases where the interest is not: “ Si in judicio 
actum sit, usuraeque solae petitae sint, non est verendum 
nenoceat exceptio rei judicatae circa sortis petitionem.”(6)

A demand against the defendant for a footway (iter) 
across his estate does not afford an exception rei ju
dicata to an action for a right of way for beasts of bur
then (actus). “Si quis iter petierit, deinde actum 
petat, puto fortius defendendum, aliud videri tunc peti- 
tum; aliud nunc; et ideo exceptionem rei judicatae ces- 
sare.” (c) But if the first demand had been for a right 
of way with horses and beasts of burthen (actus), or to 
pass at all times (via), it would bar a subsequent action 
for a footpath, because the latter is included in the for
mer. (d)

The second demand must not only be for the same 
thing, but it must also be for the same cause, “ oportet 
ut sit eadem causa petendior in other words, that 
the same question was in issue in the former suit, (e) 
In a personal action, however, if the plaintiff having 
made his demand for one cause fail, the exception rei 
judicata cannot be opposed to a demand made in the 
second action for another cause. Thus, if it had been 
agreed between the plaintiff and defendant, that for a 
piece of work which the plaintiff was to do, and had 
actually done for the defendant, the latter should give 
him ten pounds or his horse, at his election; and the

(«) Dig. lib. 44, tit. 2,1. 7, § 1. (b) Ib. 1. 23.
(c) Ib. 1. 11, § 6.
id) Ib. Dig. lib. 8, tit. 3,1. 1. Pothier, ib. n. 894. Toullier, ib. n. 149.
(e) Zang. de Except, part 3, c. 17, n. 44.
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defendant afterwards sell the plaintiff the horse at a 
certain price, and the action ex empto were brought 
against him to deliver it, and the plaintiff failed in 
proving the sale, and the demand were therefore dis
missed, he is not precluded from afterwards bringing an 
action ex prascriptis verbis by virtue of the agreement.

But in actions in rem, if the plaintiff claim as his 
property any thing which the defendant possesses, and 
the latter obtains a judgment of dismissal, he may 
insist on that judgment as a bar to another action brought 
for the same thing. In the latter case, the only question 
is whether the thing was the property of the plaintiff, 
the manner in which he claims it is immaterial : “ Ac- 
tiones in personam ab actionibus in rem hoc differunt; 
quod cum eadem res ab eodem mihi debeatur, singulas 
obligationes singulae causae sequuntur, nec ulla earum 
alterius petitione vitiatur; at cum in rem ago non 
expressa causa, ex qua rem meam esse dico, omnes 
causae una petitione apprehenduntur : neque enim am- 
plius, quam semel res mea esse potest; saepius autem 
deberi potest.” (a)

In Scotland, the exception rei judicata must not only 
be that the decreet had the same conclusion, but also that 
it proceeded upon the same media concludendi, if the 
decreet was an absolvitor; for though absolvitor was 
pronounced against a pursuer, he would not be barred 
against insisting for the same conclusion upon a different 
medium, in which case the plea of competent and omit
ted takes no place, but only in decreets condemnatory 
in foro contradictorio. (b)

The law of England requires, when a judgment at law 
is insisted on, that the same fact should have been in 
issue in the former cause, (c) and if it be a decree of a

{a) Dig. lib. 44, tit. 2,1. 14, § 2, Pothier, ib. n. 895.
(b) Stair, b. 4, tit. 40, § 16. Paton, June 22nd, 1681, Diet. 12,229. 

Kinlochs, Dec. 27th, 1692, Diet. 12,233. Strachan, Dec. 6th, 1727, Diet. 
12,239. (c) B. N. P. 233. Hob. 53.

VOL. HI. XXX
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court of equity, the matter decided by the decree must 
be the same as that which is the subject of the second 
suit, (a)

The former judgment or decree must be direct upon 
the precise point, and is not evidence of any matter which 
came collaterally in question, although it was within the 
jurisdiction of the court, nor of any matter incidentally 
cognizable, nor of any matter to be inferred by argument 
from the judgment, as having constituted one of the 
grounds of that judgment. (b)

The cause of action is the same when the same evi
dence will support both actions, although the actions 
may happen to be founded on different writs, (c)

If a person be barred in any action, real or personal, 
by judgment upon confession, demurrer, verdict, See., 
he is barred as to that, or the like action of the like na
ture, for the same thing for ever. (d) By actions of the 
like nature are meant actions of the same degree, and 
where a writ cannot be had of a higher nature, (e) All 
personal actions are of the same degree, (f) Thus, a 
judgment in an action of debt, is a bar to an action of 
assumpsit on the same contract. (g) A judgment in 
trespass, when the right of property is determined, will 
be a bar in trover for the same taking. (h) A verdict 
for the defendant in trover, is a bar in an action for

(a) Beames’s Pleas in Eq. 206.
ib) Duchess of Kingston's case, 20 State Trials, ib. Hargrave's Law 

Tract, 456. Sintzenick v. Lucas, 1 Esp. 43. Rex v. Wheellock, 5 Bar. and 
Cres. 511.

(c) 1 BL R. 381. Com. Dig. Action, (K. 3.) Hitchin v. Campbell, 2 Bl. 
827- 3 Wils. 308. Lechmere v. Toplady, 2 Vent. 169. 1 Show. 146.
Hob. 94. 2 Inst. 200. Per Lord Hardwicke, in Smith v. Gibson, R. T. H.
319. Sparry’s case, 5 Rep. 61. Preface to 8 Rep. and Rep. 7, a. 

id) Ferrer's case, 6 Rep. 7.
(e) 3 Wils. 308, 6 Rep. 7. 
if) Ib. 5 Rep. 61.
(g) Slade’s case, 4 Rep. 94. Com. Dig. tit. Action, (K. 3.) 
ih) Com. Dig. ib. Putt v. Roster, 2 Mod. 319- 3 Mod. 1. S. C. Sir T.

Raym. 472. 2 Black. Rep. 827.
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money had and received for the money arising from the 
sale of the same goods. (a)

But where the plaintiff failed in his first suit, on ac
count of some defect in pleading, or from having mistaken 
the form of action, or if the real merits had not been at 
all inquired into, the judgment will not be conclusive, 
and he may bring another action to try the same 
right. (b)

A judgment in one action of ejectment is not conclu
sive in another, in consequence of the fictitious nature of 
the proceedings.

The third requisite to the exception rei judicata is, 
that the demand in the second action should be made by 
the party in the same quality as that in which he made his 
demand in the former action. A judgment against him 
when he made the demand in the character of tutor, ad
ministrator, &c. is no bar to a demand by him in his own 
right, (c)

In the preceding observations the res judicata has been 
considered with reference only to its force and effect in 
the country where it had been rendered. But the plain
tiff may be unable to obtain in that country satisfaction 
of the demand which it established, in consequence of 
the person or property of the defendant being in another 
country, or the action to which the person may be en
titled to oppose the exception of res judicata may be 
brought against him in another country. Hence it be
comes an important inquiry whether a foreign tribunal 
will give to it the same effect as it would receive from 
the tribunals of the country where it was rendered.

(a) Kitchin v. Campbell, 2 Bl. Rep. 827.
(b) Robinson’s case, 5 Rep. 33. 6 Rep. 8, a. Com. Dig. tit. Action,

(L. 4.) 2B1. Rep. 831. 3 Wils. 304.
(c) Voet, lib. 44, tit. 2, n. 5. Zang. de Excep. part. 3, c. 17, n. 5, et seq. 

Pothier, Tr. des Oblig. n. 898. Toullier, liv. 2, c. 6, § 3, n. 213, et seq. 
Robinson’s case, 5 Rep. 32. Com. Dig. tit. Estoppel, C,

x x x 2
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The authority of every judicial tribunal, and the obli
gation to obey it, are circumscribed by the limits of the 
territory in which it is established : “ Ejus territorium 
suis finibus clauditur et latitudo ejus meta est cujusque 
potestatis.”(a) “ Ultra jurisdictionem effectus sententiae 
ad executionem debilis est et languidus, quia coerceri 
sine venia judicis ejus provinciae ubi versatur condemna- 
tus, non potest.” (b)

In the Roman empire no necessity could arise for the 
application of this rule. The sentence pronounced in 
Rome might be executed in any of the provinces which 
belonged to that empire : “ Sententiam Romae dictam, 
etiam in provincia posse, presides si hoc jussi fuerint, 
ad finem persequi.” (c)

In states which, although possessing independent judi
catures, were subject to one supreme authority, in order 
to enforce a sentence in that part of the state which was 
not subject to the jurisdiction of the tribunal by which 
it had been pronounced, the judge of the latter addressed 
to the judge of the former tribunal, letters requisitorial, 
by which perihission was obtained to execute it: “ Si 
vero pendente lite forum mutavit, alio se contulit, vel in 
alterius territorio habitat et bona possidet, tunc judex ille 
ad petitionem partis victricis literas requisitoriales (vulgo 
mutui compassus, compasbrieffe) ad ilium magistratum 
sub quo victus degit, pro executione facienda decer- 
nit.” (d)

In Holland the sentence pronounced by one of its ju
dicial tribunals, was executed under letters requisitorial: 
“ Unus Hollandiae judex inferior alterum Hollandiae 
judicem inferiorem roget executionem sententiae per ro-

(a) D’Argentre, Coutume de Bretagne, art. 17.
(b) Burgund. ad Const. Fland. Tract. 3. A. Math. Quaest. 23.
(c) Pothier. ad Pand. lib. 42, tit. 1, § 49.
(d) Berlich. Pract. Concl. 79, n. 18. 1 Boull. tit. 2, c. 4, obs. 25. Lau-

terb. lib. 42, tit. 1, § 33. Voet, lib. 42, tit. 1, n. 41.



gantem latae; ita ab Ordinibus Hollandiae universae 
legem dicentibus constitutum sit.” (a)

In France, by the Ordonnanceof 1667, art. 16, tit. 7, 
the arrets of its different parliaments were executed in 
every part of that kingdom by virtue of a pareatis or 
warrant under the great seal of the chancery of that par
liament in which they were required to be executed.

It was a principle generally recognized in all courts 
which adopt the civil law, that one judge could not re
fuse upon letters of request to execute the sentence of 
another foreign judge, when the person or goods affected 
by the sentence were within his jurisdiction, and that if 
he did not, he might be compelled by his superior to ex
ecute it; and the refusal of the latter to interpose his 
authority was a sufficient ground for reprisals. (b) This 
principle was followed by the Admiralty Court of Eng
land. A contract had been made at Malaga concerning 
the lading of a ship. The breach of it, which was laid to 
be upon the sea, was, that he would not receive forty butts 
of wine into the ship according to the agreement. A 
libel had been filed in a foreign Admiralty and sentence 
pronounced, that the wine should be received into the 
ship. The defendant having refused to obey the sen
tence, another libel was commenced in the Admiralty 
in England. It recited the former sentence, and charged 
the defendant with the breach of it. A prohibition was 
prayed on the ground the contract was made upon the 
land. It was insisted in answer to this application, that 
where a sentence is obtained in a foreign Admiralty, the 
person in whose favour it is rendered may libel for exe
cution thereof in England, because all the courts of Ad
miralty in Europe are governed by the civil law, and are 
to be assistant one to another, though the matter were not
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(a) Groeneweg. ad lib. 42, tit. 1, 1. 13. Christin. ad Leg. Mech. tit. 1„ 
art. 30, n. 4. Voet, lib. 42. tit. 1, n. 41. 

ib) 2 Sir Leol. Jenkins, 762. Vattel, b. 2, c. 7, $ 84, 85.
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originally determinable in the court of Admiralty, and 
to this the court agreed. But it was held no complete 
sentence in the foreign Admiralty, but only an award 
that the wine should be received, and the suit in England 
was for breach thereof, which was in the nature of an 
original suit, and to have execution of the sentence, and 
that although the breach was at sea, yet it was of a con
tract made upon the land, and therefore the court granted 
a prohibition, (a)

If a man of Friezland sue an Englishman in Friez- 
land before the Governor there, and there recovers against 
him a certain sum, upon which the Englishman not 
having sufficient to satisfy it, comes into England, and 
the governor sends his letters missive into England, 
“ omnes magistratus infra regnum Anglia; rogans,” to 
make execution of the said judgment, the judge of the 
Admiralty may execute this judgment by imprisonment 
of the party, and he shall not be delivered by the com
mon law, for this is by the law of nations, and the justice 
of one nation shall be aiding to the justice of another 
nation. (b)

But although it is the general practice in those sys
tems of jurisprudence which follow the civil law, for a 
state which is wholly independent, to enforce the execu
tion of a foreign sentence, yet it rests only on considera
tions of comity or on the obligations of treaty.

The tribunals of Holland gave effect to the literce re- 
gumtoria of foreign tribunals and allowed their sen
tences to be executed. But in France no judgment was 
executed, unless it had been pronounced in some part 
of that kingdom. The 121st article of the Ordinance 
of 1629, declares “ Les jugements rendus en royaumes 
et souverainetes etrangeres pour quelque cause que ce 
soit, n’auront execution en notre royaume, et nonobstant

(a) Sir L. Jenkins, ib. (b) Wier’s case, Roll. Ab. 530.
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les jugemens, nos sujetscontre lesquelsils onteterendus 
pourront de nouveau debattre leurs droits comme entiers 
et par devant nos officiers.” (a)

It was a fundamental principle of the French law, never 
to allow a pareatis to be awarded for the execution of a 
judgment delivered in a foreign tribunal. The Chan
cellor D’Aguesseau refused it to the elector of Bavaria, 
who demanded it in order to enforce a judgment obtained 
in the Chamber of Finance at Munich against the Prince 
de Grimberghen.

The jurisprudence of France excepted from this rule 
a judgment rendered in Switzerland, and in the states 
of the King of Sardinia. (6)

With this exception, it was the opinion of all the great 
jurists of France, that Frenchmen were not affected by 
judgments obtained against them in a foreign country, 
but were entitled to have their merits discussed de now 
just as if no such judgment had been rendered, (c)

It appears from the elaborate argument of M. Merlin 
before the Court of Cassation, in the case of Spokrer v. 
Moe, that the jurisprudence des arrets had been uniform 
from the date of the ordinance in establishing the doc
trine that nothing which had been judicially decided 
under a foreign jurisdiction had any effect in France, 
and that it did not afford any ground or colour even for 
the exceptio rei judicata. He maintained that the law 
did not recognize any distinction whether the foreign 
judgment was in favour or against a Frenchman with a 
stranger, or whether it was by default, or upon confes
sion, or trial. They were all equally unavailable. The 
judgment of the Court of Cassation on appeal, rendered

(a) Toullier, ib. n. 77.
(b) Treaty between France and the Swiss Cantons, 1777- 22 Art. Treaty 

with Sardinia, 22nd March, 1768.
(c) Toullier, ib. Charond, sur Fart. 165 of the Coutume of Paris. Bro- 

deau on the same art., n. 9. Choppin, sur la Cout. d’Anjou, lib. 3, c. 3* 
tit. 3, n. 11 and 12. Arret, May 1st, 1570. Aug. 13th, 1534. May 1st 
1570. May 2lst, 1585. July, 1598. Hollands Consult. 6 vol.
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in the year 12 of the French Republic, decided that the 
foreign judgment in that case, in which a Frenchman 
was one of the parties and a Norwegian the other, was 
of no effect whatever, (a)

The present law of France is equally strict in refusing 
to execute foreign judgments. The article 546 Code de 
Procedure declares “ Les jugemens rendus par les tri- 
bunaux Grangers, et les actes re$us par les officiers Gran
gers, ne seront susceptibles d’execution en France que 
de la maniere et dans les cas prevus par les art. 2123, 
et 2128 du Code Civil.” By the former it is declared 
‘‘ L’hypotheque ne peut resulter des jugemens rendus en 
pays Granger qu’autant qu’ils ont Ge declares execu- 
toires par un tribunal Francjais, sans prejudice des dis
positions contraires qui peuvent etre dans les lois politi- 
ques ou dans les traites.” (b)

In the case of Holkar v. Parker, the effect of the two 
articles of the Code Civil and the art. 546 of the Code 
de Proced. became the subject of judicial decision by the 
court of the First Instance at Paris in 1815, when it was 
held that a foreign judgment was to be regarded as defi
nitive between strangers, and to be executed in France 
without their courts being permitted to take cognizance 
of the merits. The sentence was revoked by the royal 
court of Paris in 1816, on appeal, and it was decided 
that foreign judgments had no effect in France, and that 
this principle was unqualified and absolute, and was 
founded on the sovereignty and independence of nations, 
and could be invoked by all persons, subjects and stran
gers, without distinction. The Court of Cassation on a 
further appeal, decided that they were to be regarded 
sub modo; they were not to be of any force without a 
new investigation of the merits, for a blind submission 
to them would be repugnant to the nature of judicial

(«) Merlin, Rep. tit. Jugement, § 6. Quest, de Droit, h. t. § 14.
(b) Pardess. tom. 5,*p. 275.
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tribunals, and strike at the right of sovereignty within 
every independent territory, (a)

Notwithstanding these decisions, the question, whether 
a foreign judgment between two strangers could receive 
execution in France without revision or discussion, was 
raised in January 1824, before a tribunal at Paris, between 
Stackpoole v. Stackpoole and others, when it was decided 
in the'negative. M. Toullier considers the French ju
risprudence as being irrevocably established by the 
decree of the Court of Cassation in 1819. A foreign 
judgment is not an absolute nullity, because it can be 
declared executory after the French courts have taken 
cognizance of its merits. (b)

The judicial tribunals of the other parts of Europe in 
which the civil law still continues to be.followed, in some 
instances permit a foreign judgment to be executed upon 
letters requisitorial, but generally an action is brought 
on it. (c)

In the jurisprudence of England, Scotland, and the 
United States the sentence of a foreign court becomes 
the foundation of a suit in their own courts, and a judg
ment is obtained on it, and thus it is executed by means 
of the execution awarded on the judgment which the 
court in England, &c. has pronounced.

The laws of the country to which resort is had for ob
taining execution of a foreign judgment regulate the 
manner and forms of proceeding by which the execution 
is to be made, (<d) as well as the effect which is to be 
given to such judgment. (e)

(a) Toullier, ib. n. 76 to 86. Merlin, Rep. tit. Jugement, § 6. Pardessus, 
Droit Commercial, tit. 5, art. 1488. (b) Ib.

(c) Casareg. Disc. 86. Lauterb. lib. 42, tit. 1, § 33. Mynsing. Cent. 3, 
obs. 68. Struv. Exerc. 44, th. 17. Sir Leol. Jenkins, 2 vol. 762. Muller, 
Prompt, tit. Executio, n. 67, et seq. Hommel, Rhap. Obs. 435.,

(d) Voet, lib. 42, tit. 1, n. 39; lib. 1, tit. 5, n. 13. Ant. Fab. Cod. 
lib. 7, tit. 20, def. 48. Sande, Decis. Fris. lib. 1, tit. 12, def. 5, in fine. 
P. Voet, de Stat. § 3 0, n. 14.

0) Muller’s Prompt, ib. n. 69. Hommel, ib. 409. Carpz. p. 2, const. 15, 
def. 6.
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In thetribunals which adopted the civil law,the foreign 
judgment retained that presumption in its favour which 
it possessed in the country where it was pronounced. 
The judge of the tribunal who was requested to execute 
it, assumed no cognizance of the original cause, and 
abstained from any examination of its merits, (a)

In the effect which a judicial tribunal gives to a judg
ment pronounced in a foreign state, a distinction is taken 
between an application to obtain the execution of that 
judgment by an action brought before the court of another 
state, the actio judkati, and a proceeding which seeks to 
obtain a judgment impeaching or impairing that which 
had been pronounced by the foreign tribunal. In the 
former case, and which it may be useful first to consider, 
the court is under no obligation to interpose. Its inter
position takes place ex comitate rather than ex necessi
tate. It is entitled therefore to ascertain whether it is 
just and equitable to award execution upon it, and if it 
be otherwise the court exercises its undoubted right in 
withholding its aid to enforce it. The party himself by 
applying to the court for its aid, virtually submits to its 
determination the justice of his demand.

This doctrine, which is adopted by the law of Scot
land, and by that of England and the United States, (b) 
was admitted also, even in those systems of jurisprudence 
which gave the greatest effect to foreign judgments by 
executing them on letters of request. It is true that the 
judge whose aid was invoked was not at liberty to take 
cognizance of the cause and examine its merits for the 
purpose of pronouncing an original sentence founded on 
his own view of the merits; but it was competent for 
him to abstain from acceding to the application for his

(a) Christ, ad Leg. Mechl. tit. 1, art. 30, n. 4. Voet, lib. 42, tit. 1, n. 41. 
(5) Taylor v. Phelps, 1 Gill and John. R. 492. Griswold v. Pitcairn, 

4 Conn.Rep. 85. Story’s Com. 500. Edwards, Dec. 29th, 1720, Diet. p. 
4535, F.C. 1, 173. Wilson,'Jan. 7th, 1756, Diet. p. 4549- Ersk. b. 4, tit. 3* 
§ 4. Kaime’s Equ. b, 3, c. 8, vol. 2, p. 365.
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aid, and refuse to allow execution on the judgment, when 
he perceived that it was null: “ Licet autem regulariter 
judex requisitus non cognoscat de justitia sententiae per 
alterum judicem latse, nec earn ad examen penitius re- 
vocet, sed pro justitia ejus ab aequitate praesumat, tamen 
si animadvertat, earn directo contra sui territorii statuta 
latam esse circa res immobiles in suo territorio sitas, 
eandem non exsequitur ; uti nec, si alias absque prolixa 
causae cognitione constet, sententiam nullam esse.” (a)

The question whether the judge requested to execute 
the sentence of a foreign court, might not decide on nul
lities or other objections against the sentence, was debated 
in the Imperial Chamber of Spire, when it was resolved 
he might, and suspend execution if he saw cause, but 
that he might not pronounce on these nullities or any 
thing else that impugned the sentence upon the merits 
of the principal cause. (b)

The jurisprudence of England, Scotland, and the 
United States treats the foreign judgment as a ground of 
action, as affording primafacie evidence of the debt, and 
as conclusive, until it is impeached by the party against 
whom it is sought to be enforced. Thus, where an action 
had been brought in the Court of Session in Scotland upon 
a judgment of the Supreme Court in Jamaica, and that 
court determined that the plaintiff was bound to prove 
the ground, nature, and extent of the demand on which 
the judgment in Jamaica had been obtained, upon an 
appeal to the House of Lords this decision was reversed. 
By a special order of reversal, it was declared that 
“ the judgment of the Supreme Court of Jamaica ought 
to be received as evidence primd facie of the debt, and 
that it lies upon the defendant to impeach the justice

(a) Lauterb. lib. 42, tit. 1. Resp. Jurisc. Holl. part 2, consil. 234* Gro- 
eneweg. ad Dig. lib. 5, tit. 1, 1. 75. Maevius, de Arrest, c. 17, n. 9. Voet, 
lib. 42, tit. 1, n. 41.

(5) Sir Leol. Jenkins, 2 vol. 762.
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thereof, or to show the same to have been irregularly or 
unduly obtained, (a)

This judicial exposition of the effect to be given to a 
foreign judgment was in conformity with several deci
sions of the court of King’s Bench given about the same 
time, (5)

In the case of Walker v. Witter, Mr. J. Ashurst says : 
“ I have often known assumpit brought on judgments in 
foreign courts: the judgment is a sufficient consideration 
to support the implied promise.”

In a subsequent case Mr. Justice Buller says, “ The 
doctrine which was laid down in Sinclair v. Fraser has 
always been considered as the true line ever since; 
namely, that the foreign judgment shall be primd facie 
evidence of the debt, and conclusive till it be impeached 
by the other party. I have often heard Lord Mansfield 
repeat what was said by Lord Hardwicke in the case 
alluded to from Wales, and the ground of his Lordship’s 
opinion was this : ‘ When you call for my assistance to 
carry into effect the decision of some other tribunal, you 
shall not have it, if it appears that you are in the wrong;’ 
and it was on that account that he said he would examine 
into the propriety of the decree.” (c)

The doctrine of the English court is thus stated by 
Lord Chief Justice Eyre : “ It is in one way only that 
the sentence or judgment of the court of a foreign state 
is examinable in courts, and that is, when the party who> 
claims the benefit of it applies to our courts to enforce 
it. When it is thus voluntarily submitted to our juris
diction, we treat it, not as obligatory to the extent to 
which it would be obligatory perhaps in the country in

(a) Sinclair v. Fraser, March 4th, 1771, cited in the Duchess of Kingston’s 
Trial, 20 State Trials, Howell’s edit.

(b) Crawford v. Whittal, B. R. H. 13 Geo. 3, cited in Dougl. Rep. 4~ 
Walker v. Witter, ib. 5, 6.

(c) Galbraith v. Neville, B. R. E. 29 Geo. 3. 1 Dougl. ib.
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which it was pronounced, nor as obligatory to the extent 
to which, by our law, sentences and judgments are ob
ligatory, not as conclusive, but as matter in pais, as con
sideration prima facie sufficient to raise a promise. We 
examine it as we do all other considerations of promises, 
and for that purpose we receive evidence of what the 
law of the foreign state is, and whether the judgment is 
warranted by that law.” (a)

There may be found dicta and decisions in the En
glish courts in some degree inconsistent with this doc
trine. (5)

A judgment had been recovered in Antigua, on which 
an action was afterwards commenced in the Court of 
Common Pleas in England. The defendant in that 
judgment filed a bill against the plaintiff therein, and its 
object was to obtain a discovery and commission to ex
amine witnesses in Antigua for the purpose of shewing 
that the plaintiff was not entitled to the judgment.

The plaintiff in the action filed a general demurrer, 
and the Vice Chancellor considered that the question 
presented for his decision was, whether, where a judg
ment has been recovered in a foreign court, and an 
action is brought upon that judgment in one of the 
courts of this country, this court will entertain a bill for 
a discovery and a commission to examine witnesses 
abroad, in order that their evidence may be used in the 
action in Westminster Hall on the foreign judgment. 
The Vice Chancellor, after referring to the preceding 
cases, and to some other decisions and dicta which will 
be presently noticed, was of opinion that a foreign judg
ment was not examinable in Westminster Hall, and 
allowed the demurrer, (c)

This decision was the subject of observation by Lord 
Chancellor Brougham, who expressed himself so strongly

(а) 2 H. Bl. 410.
(б) Houlditch v. Lord Donegal, 1 Beatty, 398.
(c) Martin v. Nicolls, 3 Simon, 465.
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against its correctness as to intimate his opinion that if 
it were brought before him by appeal he should reverse 
it. On this occasion his Lordship adopted the doctrine 
of the preceding decisions, and reversed the decree of 
the Lord Chancellor of Ireland, expressly on the ground 
that the latter had jurisdiction to enter into an exami
nation of the merits of the decree in a suit instituted to 
enforce it. (a)

The distinction taken by jurists between the effect of 
an action on a foreign judgment, the actio judicati, and 
the exception of res judicata when the action seeks that 
which is at variance with the foreign judgment, does 
not seem to have been noticed, although the authorities 
adduced in support of the Vice Chancellor’s decision 
have reference entirely to the latter case.

The doctrine of the House of Lords in the case of 
Sinclair v. Frazer seems to be that which was recog
nized and adopted by the same tribunal in the case of 
Houlditch v. Donegal. (V)

It is also adopted by the law of Scotland, (c) and by 
the jurisprudence of the United States. (d)

The law of the country in which the judgment is ob
tained determines the nature of the suit which is to be 
instituted, the course, order, and manner of pleading, 
the security for costs, the authority for bringing the 
action, the power to arrest the defendant, the mode of 
conducting the cause, the nature and degree of the 
proof in support of, or in answer to the claim, the num
ber of the witnesses, the manner in which instruments 
are to be proved, the form in which the sentence is

(a) Houlditch v. Lord Donegal, 8 Bligh, 346.
(b) Ib. Bowles v. Orr, 1 Y. and Coll. 464.
(c) Ante, 1050.
(d) Hitchcock v. Aikin, 1 Caines, R. 460. Goix v. Low, 1 Johns. Cas. 

393. Taylor v. Bryden, 8 Johns. Rep. 178. Aldrich v. Kenney, 4 Conn. 
380. Bissell v. Briggs, 9 Mass. Rep. 463. 4 Cranch, 442. Taylor v. Phelps,
1 Harris and Gill, 492. Barney v. Paterson, 6 Harr, and Johns. 182. 
Kebb v. Kebbe, Kirby, 119* 2 Kent’s Com. 121. Story’s Com. 500.
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given, and in short whatever does not involve the actual 
merits of the cause : “ In ordinandis judiciis vel in his, 
quae spectant ad ordinem processus spectamus morem et 
consuetudinem loci ubi agitur.” An objection therefore 
founded on an irregularity or defect in any of these 
respects, will not be entertained by the judicial tribunal 
which enters on the examination of the judgment, unless 
it also imports, that the party against whom the judg
ment was pronounced had not been afforded an oppor
tunity of defending himself, (a)

The nature of the citation on which the action has 
been prosecuted to judgment when there has been no 
appearance by the defendant, and he has been absent from 
the country, may afford a ground for impeaching the 
competency of the court to pronounce any judgment 
against him. There can be no sentence if there has 
been no citation. Proofs of this kind of nullity are 
admissible before a judicature in which the sentence is 
sought to be enforced. The Parliament of Paris de
clared with reference to a sentence given at Venice 
against a French subject, that they would not examine 
the merits of the principal cause, because the Vene
tians (said they) would be sure to have their revenge 
on them in the like occasions, but they would and 
did examine whether the Frenchman had been pro
ceeded against upon due summons, and according to the 
style of Venice, which when they found, they executed 
the sentence. (5)

A case arose before the Court of King’s Bench, in which 
a plaintiff had obtained a judgment in the courts of

(a) Alderanus Mascardus, de Gen. Stat. Interp. Concl. 7, n. 51,76. Boull. 
Trait, des Stat. tit. 2, c. 3, obs. 23, tom, 1, p. 546. Colerus, de Process. 
Execut. c. 3, n. 210. Voet, lib, 5, tit. 1, n. 51. Sandes, Decis. lib. 1, 
tit."12, def. 5. Dixon’s Executors v. Ramsay, 3 Cranch, 324. Pearsall v. 
Dwight, 2 Mass. T. R. 84.

(b) Sir Leol. Jenkins, vol. 2, p. 764. Voet, lib. 42, tit. 1, n. 41. Perez. 
Cod. lib. 7. tit. 53, n. 3, 4. Mynsyng. obs. 68, 69, cent. 3. A. Gaill, lib. 1, 
obs. 113, n. 8. Rose v. M'Leod, Nov. 18th, 1829, F. C. Lipman v. Don, 
Jan. 20th, 1836, F. C.



Tobago, against a defendant who had never been in that 
colony, and who was not represented there by any attorney. 
He was described in the declaration on which the judg
ment wa8 obtained as being formerly of Dunkirk, but 
then of the city of London. The summons, the office 
copy of the declaration, and a copy of the, account which 
was the subject of the suit, had been nailed up at the 
entrance of the court house. This service was, it was 
alleged, authorized by an act of the island when the 
defendant was absent from the island. Lord Ellenborough 
at Nisi Prius and afterwards the Court of King’s Bench, 
held that the terms of this act, “ if the defendant be 
absent,” could not apply to those who had not been 
present in the island, or subject to the jurisdiction of the 
court, (a)

So judgments which had been obtained against per
sons by confession, but the confession was made by an 
individual who had no authority to appear for them, were 
considered nullities, and a decree of the court at Deme- 
rara founded on those judgments was reversed. (b)

It is no objection to the judgment that it was obtained 
by default, and the party seeking to enforce it by action 
is not bound to prove that the defendant was within the 
jurisdiction of the court in which it was obtained, (c)

It is not considered that the citation is necessarily in
effectual for the purpose of giving the tribunal competent 
jurisdiction to proceed against the party, because he was 
not either actually or virtually present in the country at 
the time it was served. If the place in which the suit 
was instituted was that of his domicile, or if he was 
possessed of property there, he may be said to owe that 
allegiance and submission to its laws, as to be subject 
to the species of citation which its laws have ordained, 
and it is in his power to secure to himself ample means

(а) Buchanan v. Rucker, 9 East, 192. Obicini v. Bligh, 8 Bingh. 335. 
Cavan v. Stewart, 1 Starkie, 525. The Bermuda, Stewart’s Adm. Rep. 244.

(б) Frankland v. M‘Gusty, 1 Knapp, 274.
(c) Molony v. Gibbons, 2 Camp. 502.
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of defending himself against the suit by appointing a 
representative. A citation therefore under those cir
cumstances, although at the time it takes place he may 
be absent from the^country, is not necessarily so repug
nant to the principles of natural justice, that a foreign 
tribunal should refuse to recognize it, and treat a sentence 
founded on it as a nullity.

A decreet was made in the Court of Session of Scot
land, against a defender who was a native of that country, 
and possessed of heritable property there, in respect of 
a debt also contracted there. An action was afterwards 
brought in the Court of Common Pleas of England 
against his personal representative, founded on, and 
to recover the sums established by these decreets. It 
appeared from these decreets that the deceased wais out 
of Scotland at the time the proceedings were insti
tuted, of which he never had any notice. The decreets 
stated that the deceased had been (according to the law 
of Scotland) summoned at the Market Cross of Edin
burgh, and at the pier and shore of Leith, and it was 
proved that by the law of Scotland the Court of Session 
might pronounce judgment against a native Scotchman 
who had heritable property in that country for a debt 
contracted in Scotland, although the debtor had no 
notice of any of the proceedings, and was out of Scot
land at the time. It was further proved, that after such 
proclamations as were mentioned in these decreets had 
been made, a person against whom such a decreet was 
pronounced might, at any time within forty years, dis
pute the merits of such decree, but that after the expira
tion of forty years, it was conclusive against him, and all 
who claimed under him.

The court sustained the action, and gave full effect to 
these decreets.

The court in pronouncing their judgment said, “ we 
confine our judgment to a case where the party owed 
allegiance to the country in which the judgment was

VOL. III. Y Y Y
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so given against him from being born in it, and by 
the laws of which country his property was at the time 
those judgments were given protected. The debts were 
contracted in the country in which the judgments were 
given, whilst the debtor resided in it.” (a)

An action was instituted in England on a judgment 
obtained in the island of Mauritius against the executor 
of a person, who, when the proceedings were instituted 
against him, was absent from the island. Proof was given 
that by the law of the colony, in the case of a person for
merly resident in the island absenting himself, and not 
leaving any attorney upon whom process in a suit might 
be served, the procurator-general or his deputy was bound 
to take care of the interests of such absent party. It 
was said that the law of the island did not provide any 
means whereby the procurator-general or his deputy 
might be required to hold communication with, or re
ceive directions from an absent person. But it was 
replied, that although there was perhaps some deficiency 
in the law in this respect, yet as the law of the island is 
that the process shall be served upon the public officer, 
it must be presumed that he would do whatever was 
necessary in the discharge of that public duty, and the 
court refused to take upon itself to say that the law is 
so contrary to natural justice as to render the judgment 
void in a case where the process was so served. The 
judgment was sustained. (b)

There is an important distinction between an action 
brought to enforce a foreign judgment, and the exception 
or plea of a foreign judgment opposed to a suit insti
tuted for the purpose of destroying its effect, or of 
establishing a right inconsistent with that which it had 
conferred. In the latter case, the party does not apply 
for the aid of the court, but by his exception he asks

(a) Douglas v. Forrest, 4 Bingh. 686. But see Lippmann v. Don, Jan. 
20th. 1836, F. C.

(b) Becquet v. McCarthy, 2 Bar. and Adol. 958.
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that the court will not interpose to deprive him of a 
right which he has already acquired by means of a 
sentence emanating from an authority competent to 
pronounce it. In effect, he excepts to the interposition 
of the court, because the sentence can be reviewed only 
by appeal, and the court does not possess an appellate 
jurisdiction, (a)

A sentence might, however, under the civil law, be 
deprived of its effect as an exception or plea, if it la
boured under certain nullities, and the party against 
whom it was pleaded as a bar to his action might by 
his replication insist on the nullity, or that the sentence 
was obtained by fraud : “Si ad versus. actorem lata 
sententia sit nullius momenti, perseverat is agere veteri 
actione ; cui si opponatur exceptio rei judicatse, repli- 
candum de dolo: Sin adversus reum, actionem rei 
judicatse, elidet opposita doli mali exceptione.” (b) “ Si 
sententia ipso jure nulla sit, appellatione opus non est, 
sed actor, non obstante judicato, eandem rursus actio
nem movere potest, oppositam sibi ab adversario rei 
judicatse exceptionem exclusurus doli vel nullitatis re- 
plieatione, sicut vicissim reus actione rei judicatse ex 
sententia ipso jure nulla conventus, eandem facile eludet 
nullitatis allegatione.” (c)

But in the jurisprudence of Holland, and of those 
countries which adopt the civil law, the exception of 
res judicata could be avoided only on the ground of 
fraud or of nullity consisting in the want of jurisdiction, 
either in respect of the subject of the suit, or on account

(a) Lord Kaimes, Princ. of Eq. b. 3, c. 8; and Elucidations, art. 28. 
Ersk. b. 4, tit. 3, §4. Hamilton, July 24th, 1731, Diet. 4548* M‘Donald, 
Dec. 6th, 1825, F. C. Sellers, May 13th, 1825, S. and D. Maxwell, July 
2nd, 1825, Pattison, Jan. 17th, 1827, Maule, Jan. 31st, 1827, cited Ersk. ib.

(&) Matth. Disp. 12, p. 231. Dig. lib. 42, tit. 1, 1. 59 ; lib. 44, tit. 4,1. 9. 
Cod. lib. 7, tit. 45,1. 4, 6 ; tit. 64,1. 1 ; tit. 43, 1. 6, 7.

(c) Dig. lib. 49, tit. 8,1. 1, § 2. Voet, lib* 49, tit. 8, n. 1.
Y Y Y 2
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of the party against whom the sentence was pronounced 
not having been duly cited and afforded an opportunity 
of defending himself. (a)

Fraud, which in the language of Lord Coke “ avoids 
all judicial acts, ecclesiastical and temporal,” constitutes 
another ground on which the sentence is deprived of its 
effect: “ Quando sententia esset lata per collusionem ; 
quia tunc aliis non nocerit. Et dicitur seu praesumitur 
lata per collusionem quando victus non adhibuit omnem 
diligentiam, sed detegitur ejus culpa et negligentia ; 
puta, quando non appellat a sententia, sed illae acquiescit, 
et multo magis si addit confessionem; fraus enim et dolus 
nemini patrocinari debent in alterius prsejudicium; et 
ideo sententia lata per collusionem habetur pro non sen
tentia, seu aliis non nocet, quamvis sublata collusione 
noceret.” (b)

The sentence may be reduced or rescinded by means 
of the recent discovery of some documents material to 
the decision of the suit.

But until it has been reversed on appeal, or rescinded, 
it remains an effectual bar or exception, if any new suit 
should be instituted in the country where such sentence 
had been pronounced. This is the doctrine of the law 
of Scotland, (c)

The law of England treats a judgment given by an 
inferior court on a subject not within its jurisdiction as 
absolutely void, and the party may take advantage of

(a) Matth. de Auct. lib. 1, c. 16, n. 58, et seq. Resp. Jurisc. Holl. part 5, 
consil. 104. P. Voet, ad Princ. Inst, de Off. Judicis, n. 2. Neostad, Cur. 
Sup. decis. 76. Voet, lib. 49, tit. 12, n. 3. Christin. vol. 1, decis. 16, 348; 
vol. 4, decis. 117, n. 5. Zypae. Notit. Jur. Belg. de Appell. p. 84. Faber, 
Cod. lib. 7, tit. 27. def, 13. Groeneweg. ad Cod. lib. 7, tit. 64. Imbert, 
Pract. Civ. et Crim. 1. 2, c. 6, n. 7. Gudelin, de Jure Noviss. 1. 4, c. 15, 
in fin. D’Argent. ad Consuet. Britan, art. 17, not. 2, n. 4, et seq. Myn- 
sing. cent. 1, obs. 27, 62. Gaill, 1. 1, obs. 75, n. 7; obs. 42, n. 8.

(b) Scaccia, de Sententia et re Jud. p. 355. Herald, de Rer. Auct. lib. 1, 
c. 2, § 1. Roach v. Garvan, 1 Ves. 157- Hargrave’s Law Tracts, 484.

(c) Ersk. b. 4, tit. 3, § 2, 3, 4.



this nullity by pleading without reviewal by writ of 
error, (a)

So to a plea of judgment recovered the plaintiff may 
reply the fraud. (b) But in other cases the judgment 
remains in full force, and constitutes an effectual plea in 
bar.

The doctrine of a court of equity in England is that 
a decree cannot be impeached collaterally, but must 
be impeached directly, upon a bill of review, or a bill 
to set it aside for fraud. If any thing has come to the 
knowledge of the party since the decree, any new 
evidence laying a ground for impeaching the account, 
that is the foundation of a bill of review to impeach the 
decree. If the former decree was not first set aside, 
there would be two inconsistent decrees in opposition 
to each other, (c)

By a bill of review the party procures an exami
nation and a reversal of a decree made upon a former 
bill, (d) It is brought upon error of law appearing (e) 
in the body of the bill itself, (f) or upon discovery of 
new matter. In the first case, the decree can only be 
reversed upon the ground of apparent error, (g) A bill 
of this nature may be brought without the leave of the 
court previously given. (h) But if it is sought to reverse 
a decree signed and enrolled, upon discovery of some 
new matter, (i) the leave of the court must be first ob
tained. (J) This will not be granted but upon allega-

(#) Frumpton v. Pettis, 3 Lev. 23. Adney v. Vernon, lb. 243. Briscoe v. 
Stephens, 2 Bing. 218. Fenton v. Garlick, 8 John’s Rep. 194. Kilburne: 
v. Woodworth, 5 John’s Rep. 132. Robinson v. Executors of Ward,
3 Johns. 86.

(b) Com. Dig. Pleader, 2 D. 9. 5 T. R. 80. 9 Rep. 10. 2 Saund'.
Rep. 49.

(c) Clinton v. Lord Seymour, 4 Ves. 440. Ogilvie v. Herne, 13 lb. 564.
(d) 27 Hen. 8, c. 15, and Cro. Cha. 40. Tothill, 47. Boh. Curs. Cane. 353.
(ie) Cha. Ca. 5.
(/) 1 Roll. Abr. 282. Prec. in. Ch. 260. 3 P. Wms. 371.
(g) Tothill, 41. 1 Ch. Rep. 231. Nels. Rep. 86. Prac. Reg. 50. 4Vin.

Abr. 414. (A) 2 Atk. 534.
(i) 2 Ves. 576. 3 P. Wms. 371. Nels. Rep. 52.
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(j) Tothill, 42.
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tion upon oath that the new matter could not be pro
duced or used (a) by the party claiming the benefit of it 
at the time when the decree was made. (6) If the court 
is satisfied that the new matter is relevant and material, 
and such as might probably have occasioned a different 
determination, (c) it will permit a bill of review to be 
filed, (d)

In the case of newly discovered facts, it is required 
that the leave of the court should be obtained as some 
protection against vexatious litigation, (e)

In order that the same subject shall not be put in a 
course of repeated litigation, and with a view to the 
termination of the suit, the court also imposes on the 
party the necessity of using reasonably active diligence 
in the first instance. The question always is, not what 
the plaintiff knew, but what, using reasonable diligence, 
he might have known. (/)

The tribunals of the country in which the sentence is 
pronounced allow it to retain its full force, and they 
treat it as an effectual plea or exception to another suit, 
unless it can be invalidated for fraud, or on such a 
ground of nullity as has been suggested. They will not 
allow its merits to be examined collaterally in another 
suit, but they require that the party should procure its 
revision by appeal.

A foreign tribunal before which it is pleaded must 
adopt a similar rule. If it permitted the examination of 
the merits of the judgment, it would constitute itself a 
court of appeal, and assume a jurisdiction which it did 
not possess. It would give to the one party an advantage 
which he could not have obtained, and subject the other

(a) See Lord Hardwicke, in Patterson v. Slaughter, Amb. 293.
(b) 2 Bro. P. C. 67. Prac. Reg. 51. Amb. 293. 16 Ves. 87.
(c) 1 Ves. 432.
(d) lb. 430. Mitford’s Pleading, 66.
(e) Perry v. Phelips, 17 Ves. 177.
(/) Young v. Keighley, 16 Ves. 351.
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party to a disadvantage which he would not have sus
tained in the country where that judgment was pro
nounced. (a)

The doctrine of the law of England sanctions this 
rule. In Burrows v. Jemino a judgment for the de
fendant in a foreign court was held a conclusive bar to a 
second suit in England for the same demand. In a sub
sequent case, the court refused to allow the judgment of 
a colonial court to be a bar, because it was not shown 
that it was conclusive in the court where it was ob
tained. (b) But it may be inferred, that if it had been 
shown to be conclusive there, the court in England 
would have given to it a similar effect. (c)

A foreign tribunal would not give to the sentence a 
greater effect than it would receive by the law of the 
country in which it was pronounced, and therefore if it 
would be a nullity by that law, and such nullity might 
be opposed by replication to the exception, or plea of 
res judicata, it would seem that a similar plea ought to 
prevail before the foreign tribunal. One instance of 
such nullity would be that of a sentence obtained against 
a person who had no notice of the suit in which it had 
been given. (d)

A foreign sentence will not operate as a bar, if the party 
whose rights are affected by it was represented by the per
son in whose favor it was given. W. Shand, of Jamaica, 
being an executor under the will of J. A., and having 
intromissions with his estate, the creditors of the testator 
filed a bill in the court of Chancery of that colony to

(a) Wissenb. disp. 21, lib. 42. Voet, lib. 49, tit. 8, n. 1,3. Matth.de 
Auct. lib. 1, c. 16, n. 58, et seq. Resp. Jurisc. Holl. part 5, cons. 104- 
Groeneweg. ad Cod. lib. 7, tit. 64, n. 1.

(b) Strange, 733. 1 Dick. Rep. 48. Tarleton v. Tarleton, 4 M. & S. 22. 
Boucher v. Lawson, Ca. temp. Hardwicke, 89. White v. Hall, 12 Ves. 321. 
Farquharson v. Seton, 5 Russ. 41.

(c) Plummer v. Woodburne, 4 Bar. and Cres. 625. 1 Stark, on Evid.
p. 226.

(d) Voet, lib. 49, tit. 8, n. 3.
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administer his estate, and obtain payment of their de
mands. After the suit had been instituted, W. S. re
ceived a power of attorney from Margaret Anderson, a 
residuary legatee under the testator’s will. A decree 
was made, under which the master in taking the ac
counts, found that the estate of the testator was indebted 
to Shand on account of his management in a sum of 
£5248 currency, and in payment of that debt and other 
debts, the estate was decreed to be sold. Shand re
turned to Scotland, and the residuary legatee and her 
husband raised an action of count and reckoning 
against him, concluding for production of a full state 
of his intromissions with the proper estate of John An
derson, and also with the estate of Thomas Anderson, 
as having merged in that of John Anderson, and so having 
been uplifted by Shand, as executor of John, who was 
the executor of Thomas, and had taken up the executry. 
It was pleaded by Shand that as the residuary legatee 
and her husband had granted a power of attorney to 
him and another party, in virtue of which they were 
made parties to the proceedings in the Court of Chan
cery in Jamaica, and as the decree proceeded on the 
fullest investigation of the defender’s accounts, by which 
it was established that the estate was unable to meet 
the debts, that decree formed res judicata. But at all 
events, if any right of accounting still remained, it must 
be enforced in the courts in Jamaica. It was decided 
by the Court of Session, that the power of attorney 
granted by the residuary legatee and her late husband 
could not authorize their attorney to make the resi
duary legatee a party to an action, and to carry it on 
in the Court of Chancery in Jamaica, in which her in
terest was directly opposed to that of the defender; and 
the judgment of the court was, “ that the proceedings 
in that action, and the judgment pronounced in it, ex
onerating the defender of his intromissions as executor 
of John Anderson, was no bar to his being called to
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account for these intromissions by the pursuers in this 
action.” (a)

Again, where a judicial tribunal intends to found its 
sentence on the law of a foreign country, but mistakes 
it, and the sentence is not warranted by it, the courts 
of that country could not give effect to such sentence, 
but must treat it as a nullity. They are bound to take 
notice of their own law, and could not give effect to a 
sentence, which although professing and intending to be 
in conformity with it, was in fact at variance with it. (b) 
It adopts the same principle in relation to its own law 
by which the judicial tribunal of the country where the 
sentence was pronounced would have been governed, if 
the sentence was in contravention of the known and 
undoubted law by which it professed to decide. There 
would have been that species of nullity of which the 
party might avail himself without an appeal, (c)

This principle may be illustrated by a decision made 
by the Court of King’s Bench in England. A bill of ex
change drawn inFrance, and indorsed there, and accepted 
and payable in England at a banker’s, was passed by an 
indorsee in discharge of an antecedent debt; and upon 
presentment for payment it was dishonoured, and the 
banker’s clerk by mistake cancelled the acceptance, and 
then wrote on it “ cancelled by mistake.” (d) The de
fendant, who resided abroad, cited the drawers, the 
intermediate indorsers, and the plaintiff, before the 
Tribunal of Commerce at Lyons. That court adjudged 
him and the other parties, except the plaintiff, dis
charged from liability, and decreed that the bills should 
remain to the plaintiff’s debit. The plaintiff then car
ried the cause to the Cour de Cassation at Paris, which

(ia) Anderson v. Shand, 11 S. D. and B. 688.
(b) Voet, lib. 5, tit. 1, n. 51.
(c) Lauterb. lib. 42, tit. 1, n. 18. Msev. Decis. p. 4, decis. 115, and p. 5, 

decis. 149.
0d) Novelli v. Rossi, 2 Bar. and Adol. 757.
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confirmed this decree, assigning as a reason, that by the ' 
law of England, as well as of France, the cancelling of 
the acceptances operated as a suspension of legal reme
dies against the acceptor, and was equivalent to a delay 
granted him by the holders, with whom the plaintiff 
was identified, and consequently that the other parties 
to the bills were discharged. An action was brought in 
the Court of King’s Bench, to recover the price of the 
goods in payment of which the bills had been drawn. 
The defendant insisted on his discharge under the de
cision of the French courts, but it was held that they 
had mistaken the law of England as to the effect of the 
cancellation, and therefore that the defendant was still 
liable at the plaintiff’s suit for the debt in respect of 
which the bills were given, notwithstanding the de
cree. (a)

Hitherto the effect of the sentence has been considered 
only in those cases in which the party opposed it as a 
plea or exception to another suit instituted in a foreign 
country for the purpose of establishing a demand at 
variance with the right which he acquired under that 
sentence.

It remains to be inquired to what extent the party 
against whom a sentence has been obtained may institute 
a suit in a foreign country for the direct purpose of 
setting it aside.

It seems clear, that a suit impeaching the sentence 
on no other grounds than those which were proper for an 
appeal, ought not to be sustained by a foreign tribunal.

This principle is stated with great confidence by Lord 
> Chancellor Nottingham: “ The merits of this case, if 

the petitioner could come at it, were to examine a sen
tence of the Archbishop of Turin, by the laws of Eng
land ; for as we know not the laws of Savoy, so, if we 
did, we have no power to judge by them ; and ergo, it is

(a) Novelli v. Rossi, 2 Bar. and Adol. 757.
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against the law of nations not to give credit to the judg
ments and sentences of foreign countries, till they be re
versed by the law, and according to the form of those 
countries where they were given. For what right hath 
one kingdom to reverse the judgment of another ? And 
how can we refuse to let a sentence take place till it be 
reversed ? And what confusion would follow in Christ
endom, if they should serve us so abroad, and give no 
credit to our sentences. If the petitioner can, either by 
the laws of Savoy or of Rome, repeal that sentence at 
Turin, let him do so; but till that be done, it is not 
possible for the Arches or the Delegates to give any 
other sentence than what they have given.” (a)

The interposition of a tribunal to revise a foreign 
sentence is not the less objectionable because it is sougut 
by a suit expressly instituted for that purpose.

It has been seen that the recent discovery of material 
evidence affords a ground on which the court might 
have reduced its sentence. It may be inquired whether 
this is a ground on which a foreign tribunal may grant 
relief. Voet expresses an opinion that it ought to be 
obtained from the court by which the sentence was 
given, or from the superior tribunal to which there was 
an appeal. (b) But in another part of his commentary 
he assumes that the restitutio in integrum against the sen
tence might be instituted before a foreign tribunal, be
cause he lays down the rule that in determining whether 
it should be granted, that court ought to govern itself by 
the law of the country in which the sentence was given: 
“ Si quis enim restitutionem imploret adversus negotia 
judicialia, veluti lapsum fatalium (ut loquuntur) vel ut 
libellum mutare, probationes novas producere, facta nova 
allegare liceat, et quae hujus generis sunt alia plura;

(a) Mr. Cottington’s Case, cited Kennedy v. Earl of Cassilis, 2 Swanst. 
326, 327.

(b) Voet, lib. 4, tit. 1, n. 8.
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sequum fuerit, non alterius loci statuta judicem in con- 
cedenda vel deneganda restitutione sequi, quam quae in 
loco judicii, ubi per moram aut negligentiam et errorem 
qui laesus dicitur, recepta sunt. Et hoc esse puto, quod 
voluere nonnulli, inspici debere mores loci, in quo 
mora aut negligentia judicialis commissa esset, quod et 
praxi quotidiana firmatur.” (a)

If the ground on which this relief is sought be the 
subsequent discovery of material proofs, as the right to 
this relief under the civil law, and the systems of juris
prudence founded on it, as well as under the former and 
present law of France, is founded not merely on the 
discovery of the documents and proofs, but on the pre
vious retention of them by the act of the party, there is 
little difficulty in admitting that a foreign court might 
entertain such a suit. Their retention by him was a 
fraud by which he was enabled to obtain his judgment, 
and he continues to practise that fraud by insisting on 
the judgment. The foreign court proceeds therefore in 
respect of a fraud which is committed within its juris
diction, and is clearly competent to administer relief in 
respect of that fraud, although the effect of its interpo
sition is to suspend, or even invalidate the sentence. (6) 

But if the jurisprudence of the country in which the 
judgment was pronounced permitted it to be reviewed 
and rescinded, even although the previous retention of 
the documents was not attributable to the opposite party, 
and consequently there was no imputation of fraud against 
him, it would seem inconsistent with the principle which 
requires that the revision of a sentence should be made 
by the court which had pronounced it, and which treats 
the sentence as being of full force and effect until that 
revision is made, to entertain a suit for revising the ori
ginal sentence or obtaining a different decree. The 
jurisdiction exercised by the Court of Session in Scot-

(a) Voet, lib. 4, tit. 1, n. 29. Lauterb. ad h. 1. and tit. § 13.
(b) Voet, ib.
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land is that of reducing its own decrees upon the emerging 
of any new fact or voucher in writing. (a)

In England, it has been seen that the former decree 
must be set aside before another decree inconsistent with 
it can be pronounced.

The jurisdiction to entertain a suit for setting aside or 
reforming a foreign judgment which is vitiated by fraud 
cannot be doubted. That fraud, it has been already ob
served, is imputed to him who adopts or would avail 
himself of the fraud of another, as well as to the person 
who himself practised the fraud. In short, according 
to the definition of Donellus, a claim to the benefit of a 
judgment which had been unconscientiously obtained is 
of itself an act of fraud.

The act is subject to the jurisdiction of the court, 
whenever the party who obtains the judgment is by his 
personal presence amenable to its jurisdiction.

The court of equity in England, whilst it exercises a 
jurisdiction in setting aside judgments which have been 
obtained, or are held against conscience, abstains from 
revising or reforming a foreign judgment on any other 
ground.

Where a creditor obtained a judgment against his 
debtor, upon which he issued an execution and brought 
his estate to sale, and became the purchaser, the Court 
of Chancery in England set aside the sale on the terms of 
the debtor paying what was due to his creditor. A cre
ditor of Lord Cranstown brought an action against him 
in the Court of King’s Bench and Common Pleas in the 
island of St. Christopher, and obtained judgment, and 
caused executions to be taken out, under which the pro
vost marshal of the island seized and put up to public 
sale a rent-charge and reversion of Lord Cranstown in a 
plantation in that island. The creditor became the pur
chaser of both for £2000 currency, and a conveyance

(a) Ersk. b. 4, tit. 3, § 4. Stair, b. 4, tit. 1, § 44. Kaimes, Elucid. art. 28.
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was executed to him by the provost marshal. Lord 
Cranstown filed his bill in the Court of Chancery to 
set aside these proceedings, offering to pay what should 
be found due to the creditor. At the institution of the 
suit Lord Cranstown was not personally resident or pre
sent in the island, or at any place within the jurisdiction, 
nor at any time during the proceedings nor since. No 
appearance was entered for him, no defence was made, 
nor was he served with process.

The Master of the Rolls states the grounds on which 
he grants the relief: “ It was alleged that there was an 
Act of Assembly authorizing any creditor to proceed 
against an absent debtor by writ of summons, and in 
case the defendant shall secrete and conceal himself so 
that the provost marshal, or other person summoning, 
cannot find him there, one summons, and a copy of the 
declaration left at the last usual place of abode, or upon 
the freehold of the defendants, and another nailed up at 
the Court House door, shall be good and effectual. A' 
summons left upon the freehold, as it is called, of a per
son who had no freehold in possession, who had no 
tenement upon whom this constructive .notice could be 
served, and the creditor here knowing this, avails him
self of this law ; but neither that law, nor any law in 
his Majesty’s dominions, could be, I hope, carried to 
the extent of authorizing a sale without either actual or 
constructive notice.” “ It is said this court has no juris
diction, because it is a proceeding in the West Indies. 
It has been argued very sensibly, that it is strange for 
this court to say it is void by the laws of the island, or 
for want of notice ; I admit I am bound to say that ac
cording to those laws a creditor may do this. To that 
law he has had recourse and wishes’ to avail himself of it; 
the question is, whether an English court will permit 
such an use to be made of the law of that island, or 
any other country. It is sold not to satisfy the debt, 
but in order to get the estate, which the law of that
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country never could intend, for a price much inade
quate to the real value, and to pay himself more than 
the debt for which the suit was commenced, and for 
which only the sale could be holden. Without affecting 
the jurisdiction of the courts there, or questioning 
the regularity of the proceedings as in a court of law, 
or saying that this sale would have been set aside either 
in law or equity there, I have no difficulty in saying, 
which is all I have to say, that this creditor has 
availed himself of the advantage he got by the nature 
of those laws, to proceed behind the back of the debtor 
upon a constructive notice, which could not operate 
to the only point to which a constructive notice ought, 
that there might be actual notice without wilful de
fault, that he has gained an advantage which neither 
the law of this nor of any other country would permit. 
I will lay down the rule as broad as this; this court will 
not permit him to avail himself of the law of any other 
country to do what would be gross injustice.” (a)

The relief in this case was granted upon the foundation 
of fraud; the creditor not being justified in bringing 
the estate to sale under those circumstances; a sham 
sale, without competition, contrived with a view to get 
the estate himself at an under value. (b) But the judg
ment was also void on the ground that it had been taken 
against the defendant without any notice to him, either 
actual or constructive.

But in a subsequent case an estate had been brought 
to a judicial sale, under a judgment obtained in the 
court in Demerara, by the defendant, a creditor,

The colonial court, by its sentence, decreed execu
tion and sequestration to issue according to the law of 
the colony, and that the estate should at the expiration 
of fifteen months, if not redeemed by that time, be fore
closed and put up to sale, A bill was filed to set aside

(a) Lord Cranstown v. Johnston, 3 Ves. 170. .
(b) White v. Hall, 12 Ves. 324.
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the order, and it not only charged that the defendant 
had acted fraudulently, but it disputed the right of the 
defendant under the terms of his security to enforce a 
sale. The answer having fully denied the charge of 
fraud, the court refused to interpose, because the con
struction of the terms of the security had been the sub
ject of adjudication by a court of competent jurisdic
tion. (a)

A bill of redemption was filed by the mortgagor 
against the mortgagee, praying that certain indentures, 
dated in October, 1799, might be declared fraudulent 
and void, and that the mortgage accounts might be 
taken upon the footing of certain other indentures dated 
in December, 1798.

The mortgaged estate had been* the property of the 
mortgagee, and had been purchased of him by the 
plaintiff" and his late partner; the mortgage was for a 
part of the purchase-money. The deeds of December, 
1798, contained the first agreements made between the 
parties for the purchase and sale of the estate; the 
deeds of October, 1799, rescinded that agreement, and 
contained a new agreement for the sale and purchase of 
the estate upon terms less advantageous; and the bill 
insisted, that such new agreement was effected by fraud 
and collusion between the plaintiff’s late partner and the 
defendant.

The answer of the defendant denied all fraud, and 
stated that a suit had been instituted in 1803 in the 
island of Grenada, where the mortgaged estate was 
situate, by judgment creditors of the plaintiff and his 
late partner, praying, like the present bill, that the in
dentures of October, 179.9, should be declared fraudu
lent and void, and that the indentures of 1798 should 
be established, and that the account between the mort
gagor and mortgagee should be taken upon the footing

(a) White v. Hall, 12 Ves. 321, 322.
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of the latter indentures, and that the equity of redemp
tion, subject to the balance which should be found due 
upon those accounts, should be sold ; that the plaintiff 
and his partner, as well as the then defendant, the mort
gagee, were parties defendants to that suit, and that the 
plaintiff had put in an answer, supporting the case made 
by the bill, but that his partner, being out of the juris
diction, had put in no answer; that in the month of 
March, 1807, the court in Grenada had made a decree 
according to the prayer of the bill, avoiding the deeds 
of October, 1799, and establishing the deeds of Decem
ber, 1798; that the defendant, the mortgagee, had 
appealed from that decree to the Privy Council, and 
that in the year 1815 that appeal had been heard, and 
the committee of Privy Council had reversed the decree 
of the court in Grenada, and had established the deeds 
of October, 1799, and had directed the accounts ac
cordingly ; and the answer of the defendant insisted, 
that the plaintiff was bound by that decree of the Privy 
Council, and could not file a new bill in England to 
impeach the deeds which had been established by that 
decree. It was decided that the plaintiff was bound by 
the decree pronounced on the appeal, and the bill was 
dismissed, (a)

A bill was filed in the Court of Chancery in England, 
for the purpose of setting aside a decree of the Court of 
Chancery of Jamaica, and opening the mortgage ac
counts taken in that suit, on the ground of fraud in the 
conduct of that suit. The accounts had been taken on 
the principle of considering the defendants, Messrs 
Willis and Waterhouse, as mortgagees and consignees 
merely, and not as mortgagees in possession, and with a 
view to impeach the correctness of the proceedings in 
that respect, it became material to show that a person 
of the name of Queenborough, who had managed the

(a) Farquharson v. Seton, 5 Russ. 61, 62.
VOL. III. Z Z Z
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mortgaged estates for many years, had been in posses
sion of them, not on behalf of the owner, Mr. Fuller, 
but on the behalf and as the agent of Willis and 
Waterhouse, the mortgagees. The judgment of Lord 
Brougham, June 20th, 1831, reversing the decision at 
the Rolls, and refusing to open the accounts, pro
ceeded on the ground, that whatever irregularities or 
mistakes might have been committed in the course of 
the suit in Jamaica the allegations of fraud were not 
established in evidence; and that the Court of Chan
cery in England had no jurisdiction as a court of appeal
to review the decrees of the Court of Chancerv in Ja-

«/

maica, merely because they had proceeded on ignorance 
of facts or errors of law. (a)

As fraud constitutes a ground on which the court has 
jurisdiction to set aside or restrain the execution of a 
foreign sentence, it must equally be a ground for re
straining the person from prosecuting a suit in which, 
if he succeeded, the court would afterwards set it aside, 
or restrain him from enforcing the execution of it.

Under those systems of jurisprudence in which there 
is no separate and distinct species of jurisdiction corres
ponding with that which in England is exercised exclu
sively by a court of equity, it can rarely happen that 
the foreign court does not derive from its own constitu
tion and powers adequate means of deciding according 
to the substantial justice of the case. There exists there
fore no necessity to seek the aid of any other court. If 
in the ordinary prosecution of the suit, the party would 
sustain an injury from fraud or accident, or if the action 
were prosecuted under circumstances, which, either by 
giving the plaintiff an advantage, or subjecting the de
fendant to a disadvantage, would render any sentence 
unconscientious, the remedies by restitutio in integrum 
and interdict would supply whatever relief the powers

(a) Fuller v. Willis, cited in Leith v. Irvine, 1 Myl. and K. 292.
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of the court in the progress of the suit might be inade
quate to grant, (a)

In England, and in those colonies which adopt the 
jurisprudence of England, the constitution and peculiar 
principles of her courts of law as distinguished from the 
jurisdiction exercised by her courts of equity, the inter
position of the latter is frequently required and granted 
to restrain the prosecution of actions in her courts of law. 
That interposition takes place not only in cases of fraud, 
or when the subject belongs to the exclusive jurisdiction 
of a court of equity, but in cases where the court of law 
has also jurisdiction to afford relief, but is incapable of 
effectually giving that relief, either from its forms of 
proceeding, or from some incapacity in the defendant 
which it cannot obviate, or from some undue advantages 
possessed by the plaintiff, of which it cannot deprive 
him, and generally in all those cases in which a court 
of law cannot render substantial justice.

The occasions for the interposition of a court of equity 
on some of these grounds may arise when the suit has 
been instituted in a foreign court, and it has long since 
ceased to be doubted that it is competent for a court of 
equity in England to restrain a person subject to its 
jurisdiction from prosecuting a suit in a foreign court. 
This interposition does not derogate from, nor affect the 
independence of the foreign tribunal. It has no autho
rity to stay the proceedings in the foreign court. But 
it has undoubted jurisdiction to control all persons and 
things within its own territorial limits. Where the 
parties to a suit in a foreign country are resident within 
the jurisdiction of an English court of equity, the latter 
may act in personam, upon those parties, and direct them 
by injunction to proceed no further in such suit. (b)

The foreign tribunal may, regardless of the proceed
ings in the English court, proceed with the suit and

(a) Voet, lib. 4, tit. 1, n. 3. Ersk. b. 4, tit. 3, § 20, et seq.
(b) Eden on Injunct, p. 141, 142. Com. Dig. Chancery, 3 X, 4 W. 27.



pronounce its judgment, but the person in whose favour 
it has been given is restrained by the process of the 
latter court from deriving any advantage from it.

This branch of the jurisdiction of an English court of 
equity received a good deal of consideration in the case 
of Lwoe v. Baker, which came before Lord Clarendon. 
One only of several parties who had begun proceedings 
in the court of Leghorn was resident within the juris
diction of the court. Lord Clarendon refused the injunc
tion to restrain those proceedings at Leghorn, after 
advising with the other judges; but the report adds,
“ sed quaere, for all the bar was of another opinion ; 
and it is said that when the argument against issuing it 
was used that this court had no authority to bind a 
foreign court, the answer was given, that the injunction 
was not directed to the foreign court, but to the party 
within the jurisdiction in England.” (a)

The case of Lowe v. Baker has not been recognized 
or followed in latter times. (b)

There is a note in the Hargrave MSS. of a motion 
for an injunction to restrain the proceedings of the 
younger children of the Earl of Portland in the courts 
in Holland, for part of their father’s personal estate 
which they claimed under his marriage settlement, it 
being contended that a legacy under his will was a satis
faction. The injunction was refused, on the ground of 
the defendant not being in contempt, and not having 
prayed time to answer; but no doubt seems to have 
been entertained upon the jurisdiction, as to which a 
case of Grey v. The Duke of Hamilton was cited, (c)
Lord Cranstown v. Johnston, 3 Ves. jun. 170, 182. Beckford v. Kemble, 
1 Sim. and Stu. 7. Harrison v. Gurney, 2 J. arid Walk. 562, Wharton v. 
May, 5 Ves. 71. Bushby v. Munday, 5 Mad. 397. Beauchamp v. Huntley, 
Jac. 546. Lord Portarlington v. Soulby, 3 Myl. and K. 106. Houlditch v. 
Donnegal, 1 Beatty’s Rep. 146. 8 Bligh’s App. Ca. 301. Farquharson v.
Setori, 5 Russ. 45.

(a) Lowe v. Baker, 2 Freem. 125. 1 Ch. Ca. 67-
(b) Lord Portarlington v. Soulby, 3 Myl. and K. 106.
(c) Eden on Injunct, p. 142.
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The principles on which this interposition takes place, 
and its effect, are thus pointedly stated by the Master 
of the Rolls. “ Whete parties defendants are resident 
in England, and brought by subpoena here, this court 
has full authority to act upon them personally, with re
spect to the subject of the suit, as the ends of justice 
require ; and with that view, to order them to take, 
or to omit to take any steps and proceedings in any 
other court of justice, whether in this country, or in a 
foreign country. If a defendant who is ordered by this 
court to discontinue a proceeding which he has com
menced against the plaintiff in some other court of 
justice, either in this country or abroad, thinks fit to 
disobey that order, and to prosecute such proceeding, this 
court does not pretend to any interference with the other 
court; it acts upon the defendant by punishment for his 
contempt in his disobedience to the order of the court; 
and if he continue contumacious, and ultimately obtain 
a judgment in the other court, it will protect the plaintiff 
here against the consequences of that judgment. In 
this view of the case, the only present consideration is, 
whether the ends of justice do not require that pending 
the proceedings here it should not be permitted to the 
defendant C. to prosecute the action in Scotland. The 
action in Scotland and the suit here both involve pre
cisely the same question,—whether by the law of Eng
land the defendant C. has a right to recover upon the 
bond in question.

‘ ‘ It must be admitted that this court is a more con
venient jurisdiction and more effectual means for deter
mining this question. The substantial ends of justice 
would require that this court should pursue its own 
better means of determining both the law and the facts 
of the case ; and it would necessarily follow that it must 
bind the interests of the parties by its own conclusions. 
If the opinion of this court did not concur with that 
of the Court of Session, the defendant C. must be
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restrained by the injunction of this court from taking 
the fruit of his judgment there. And if the opinion of 
this court did concur with that of the Court of Session, 
the defendant would have the fruit of that judgment, not 
by the proper force of that judgment, but because he was 
entitled to it by the opinion of this court.” (a) C. was 
restrained by injunction from prosecuting his suit in the 
Court of Session. .

An injunction had been granted to restrain proceed
ings in a suit * in Scotland, on the alleged ground that 
such suit was collusive. Lord Eldon, although he after
wards dissolved it because the collusion was denied, did 
not intimate any doubt that the injunction might have 
been continued, if the prosecution of that suit would 
have defeated, or was not calculated to secure substan
tial justice. (b)

There is a recognized exception to this doctrine in 
America: and that is, that the state courts cannot enjoin 
proceedings in the courts of the United States, nor the 
latter in the former. But this exception proceeds upon 
peculiar grounds of municipal and constitutional law, 
the respective courts being entirely competent to ad
minister full relief in the suits pending therein, (c)

If the suit instituted in the foreign country is adequate 
to give the relief sought by the new suit instituted in 
England, the court of the latter country does not inter
pose to prevent the operation of the decree.

Mr. A. Robarts was one of the executors of Lewis 
Cuthbert. He had been a surety for Mr. Cuthbert, and 
an estate in Scotland was conveyed to him for his in
demnity with a power of sale. Mr. Robarts sold the 
estate, and then raised an action of multiplepoinding in 
Scotland for distribution of the surplus produce. A

(a) Bushby v. Munday, 5 Ma<dd. 307, 308, 309,
(li) Kennedy v. Cassillis, 2 Swanst. 313.
(c) Diggs v. Wolcott, 4 Crancb. 179. M‘Kim v. Voorhies, 7 Cranch. 279- 

Mead v. Merritt, 2 Paige, 405. 2 Story’s Eq. Jurisp. p. 184 to 186.
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decree was made for distribution accordingly. Before 
final distribution, it appeared probable that further de
mands might be made on Mr. Robarts, as surety for 
Cuthbert, in respect of which he would be entitled to be 
repaid from the produce of the Scotch estate, and he 
thereupon obtained an order from the Court of Session 
to suspend the further distribution under its decree. 
An application was made to the court in England for 
payment by Robarts’s executors of a balance admitted by 
them to be in their hands, including the unapplied 
produce of the Scotch estate. A similar application was 
made to the Court of Session, and had been refused. 
It was also refused by the Vice Chancellor, on the ground 
that the Court of Session in Scotland, being a court 
of competent jurisdiction, had assumed the distribution 
of this fund, and had proceeded to judgment upon it. (a) 

But where a suit had been previously instituted in 
England, in which a decree had been obtained for the 
execution of the trusts, and was in prosecution, and a 
receiver had been appointed of the estates included in 
the trust, some of which were situated in Ireland, the 
Court of Chancery has restrained the parties from pro
ceeding in a suit which they afterwards instituted in 
Ireland for the same object. (b)

Even when the object of a suit subsequently instituted 
in a colony, was to obtain a more extended relief than 
could be acquired under the decree in the previous 
suit in England, the court restrained the party from 
prosecuting the colonial suit. The Vice Chancellor 
states the following grounds for his decision : “ All the 
parties are in England, and it is plain, therefore, that 
the accounts can much more conveniently, as well as 
more satisfactorily, be taken here than in Jamaica. 
It appears to me that the plaintiff in this court has

(a) Cruikshank v. Robarts, 6 Madd. 104.
(b) Beauchamp v. Huntley, Jacob’s Rep. 546. Harrison v. Gurney, 

2 Jac. and Walk. 563. Peters v. Thompson, Coop. Rep. 294.
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a clear equity to be protected against a double account 
of the amount due on the mortgages. I shall therefore 
make an order to, restrain the defendants from proceed
ing in Jamaica until the further order of this court.” (a)

When this interposition takes place the law of the 
foreign country in which the suit is pending, or the 
sentence given, is to be applied to the decision of the 
case, if the tribunal of that country was bound to apply 
that law.

The jurisdiction which may be entertained to enforce 
contracts relating to land situated in a foreign country 
has been already considered. (b) It remains only to be 
observed that if it be exercised for the purpose of estab
lishing, or of restraining the operation of a title to land, 
the lex loci rei sitae must govern the decision of the 
court which thus interposes.

The sentence of a foreign tribunal deciding that title 
would seem to be conclusive in every other court, and if 
the effect of that sentence can be invalidated, it must be 
on grounds wholly unconnected with, and which do not 
involve the law by which that title is governed, (c)

(a) Beckford v. Kemble, 1 Sim. and Stu. 15.
(b) Ante, Ch. 12, Sect. 6.
(c) Hertius, Coll. Leg. § 4, n. 73. 1 Boull. 618, etseq. Elliott v. Minto,

6 Madd. Rep. 16. *
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