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BOOK SECOND. 
WAR.

Division Third. Belligerents. 
Fourth. Allies.
Fifth. .Neutrals.

DIVISION THIfiD.
BELLIGERENTS.

Part VII. The Commencement of War.
VIII. The Conduct of War.

IX. The Termination of Wtar.

The adoption of sucli a Code as tliis outline proposes, contemplates 
the prolongation, and, if possible, the perpetuation, of a state of'Peace, 
between the nations uniting in its adoption. It is among its chief 
objects, by defining rights and obligations that are now uncertain, to 
remove, or at least to diminish, the causes of war ; by reducing, upon 
common consent, the excessive armaments of modern times, to reduce 
the temptations to war, and, by the establishment of tribunals of arbi
tration, to render a resort to it unnecessary and wrongful, in ordinary 
cases of difference.

The regulations for these purposes contained in the first Book of 
this Code, narrow the scope of the regulations necessary for the 
second Book. The adoption of the system would unite the assenting 
nations in an alliance for mutual advantage, under which it seems both 
practicable and safe for them to renounce, as against each other, the most 
mischievous of the old rights of war ; and to concede to each other the 
exemptions which the most humane of modern treaties have recognized, 
and the ameliorations of the evils of war for which the most enlightened 
jurists have contended.

The influence of modern civilization has affected the usages of war in 
two opposite directions. It has increased the deadly character of combat

1*
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bv scientific improvement of tlie instruments of war ; while on the other 
hand, it has diminished the surface upon which war acts in the destruc
tion of life and property, by exempting, to a large degree, non-combat
ants and private property ; and, while increasing the rights and protec
tion of neutrals, has practically increased, also, the stringency, if not 
the extent, of their obligations to refrain from aiding either party.

The best authorities are now discussing the question whether the 
time has not come when civilized nations should disavow the old maxim 
that war makes every subject of one belligerent an enemy of every sub
ject of the other ; and recognize the principle that war is a duel between 
nations, in which the governments and the persons impressed with their 
military character, are alone to be deemed enemies.

This change in the theory of the state of war, has already made great 
progress among publicists, and is now supported by eminent modern au
thorities, while it has received some practical sanction in the provisions 
of special treaties. It is submitted that it is both practicable and safe 
to make the modern doctrine the basis of a general Code.

In accordance with these considerations the general principles which 
have been followed in the preparation of the Articles of this Book, have 
been,

1. That as between the military forces of the belligerents, hostilities 
are sanctioned without other limits than those already recognized by 
the laws of civilized warfare, as modified by recent general conventions 
such as those respecting small explosive balls, and the treatment of sick 
and wounded. One qualification should be added, namely : that the use 
of false colors and signals is forbidden, as an act of bad faith ;

2. That nations, when they engage in war with eadi other, should 
confine their struggle to military measures ; and as far as possible leave 
undisturbed all undefended persons and places, all peaceful relations and 
modes of intercourse, and all property, public or private, which does not 
directly subserve the purposes of war ;

3. That tlios^nations which remain neutral, must not only refrain from 
active assistance, but must exert themselves to prevent their people from 
furnishing implements of warfare to either combatant. In accordance 
with the rule adopted in some recent treaties, and with usage in one or 
two cases, war material alone is declared contraband, and all other pri
vate property not engaged in illegal traffic, is protected from capture.

In considering the application of the provisions of this Book, it should 
be remembered that its object is not to state all the rules of public law 
which are in force during war, but only those rules unknown in time of 
peace which war calls into application. By Article 7, in the beginning 
of Book First, it is declared that the First Book treats of the relations of 
nations and of their members to each other, except as they are modified by 
a state of war ; ahd the Second treats of the modifications in these relations 
produced by a state of war. Therefore, the provisions for the protection 
of foreigners and their property which are contained in Book First, are not
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repeated here; as they will continue uninterrupted in waiSas in peace,ex
cept so far as the provisions of this Book would suspend them during war.

The notes, without attempting to refer to all the authorities, give a 
sufficient number to afford the reader a convenient clue to the discussions 
contained in the books concerning the various topics referred to, without 
burdening him with multiplied references.

PART VII.
THE COMMENCEMENT OF WAR.

Article 703. Provisions of Book on Peace continue in '
force except as modified.

704. “ War ” defined.
705. Nations, &c.. are the only parties. *
706. Civil war.
707. Insurgents may be treated as belligerents.
708. Insurgents may be recognized by foreign

nations.
709. Declaration of war.
710. Response unnecessary.
711. “ Reprisal ” defined.
712. Negative reprisal.
713. Positive reprisal.
714. Positive reprisal treated as declaration

of war.
715. Hostilities before declaration.
716. Positive reprisal in violation of provisions

for preservation of peace.

Provisions of Book on Peace continue in force ex
cept as modified.

703. The provisions of Book First of this Code con
tinue in force, notwithstanding the existence of war, ex
cept so far as it is otherwise expressly provided therein, 
or as they are modified by the provisions of this Book.

“War” defined.
704. The term "war,” as u^ed in this Code, desig

nates a hostile contest at arms, between two or more 
nations,1 or communities claiming sovereign rights."

Every such nation or community is termed a bel
ligerent.
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1 Different definitions have been given bv the writers, for different 
purposes. See a number of definitions collected by Fiore, Nouveau 
Droit International, Ed. of Pradier-Fodere, v. 2, p. 239. He contends for 
a definition excluding unjustifiable war; but obviously the definition 
adopted in this Code must include every conflict which gives rise to the 
peculiar rights and duties of neutrals and belligerents. See also Twiss’ 
Law of Nations, pt. II., p. 43, where various definitions are discussed.

It seems unnecessary to distinguish between ordinary public wars, 
and mixed, civil or social wars, (see Grotius, Jure Belli ac Pads, liv. 1, 
cli. 3,) any further than is done by Articles 705-708.

'2 The parties belligerent in a public war are independent nations. 
But it is not necessary to constitute war that both parties should be ack
nowledged as independent nations or sovereign States. A war may exist 
where one of the belligerents claims sovereign rights as against the 
other. Prize Cases, 2 Black's U. 8. Supr. Gt. Rep., 067.

Revolutionary or insurrectionary wars, so far as necessary to be pro
vided for in this Code, are the subject of Articles 705-708.

Nations, &c., are the only parties.
705. War is a relation of nation to nation, or of corn- 

community to community, and does not affect the rela
tions of individuals with each other, except within the 
limits allowed by this Book.

This is the general principle contended for by the best modern au
thorities, and its recognition lias been the source of the greatest amelio
rations yet introduced into the laws of war.

It used to be a familiar maxim of the books, that war makes all the 
subjects of one belligerent enemies of each and every subject of the 
other, llcdleck, Intern. Law & Laws of War,^. 411, § 1. And the same 
rule was applied to strangers residing in the belligerent country or com
ing to reside there, with knowledge of the existence of the war. Tuoiss, 
Lato of Nations, Part II., p. 82. In the case of a civil war those persons 
were to be regarded as enemies who, though subjects or citizens of the 
lawful government, were residents of the territory under the power or 
control of the party resisting that government. Miller v. United States, 
11 Wallace’s U. 8. Supr. Ct. Rep., 268.

The courts do not notice the friendly disposition of the individual, 
even in case of a rebellion. Woods v. Wilder, 43 New York Rep., 164. 
This legally imputed hostility is now so far mitigated by treaty pro
visions, and by ameliorations in the usages of war, and is so much op
posed to the tendency of modern opinion, that it seems proper to recog
nize a different rule. It is believed that the rule stated in the text more 
truly represents the better opinion of civilized nations, and more nearly 
conforms to the practice of hostilities at the present day. Blunischli, {Droit 
International Codifie, 531, 532,) says, that strictly speaking the beliiger-
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ent States are the enemies. The citizens are not enemies of the hostile 
State, nor of each other ; though they may be treated as such to the ex
tent to which they take part in hostilities.

The chief significance of the maxim that in a state of war, civilians 
become enemies, has been in its application to contracts, and the confis
cation of property. As to these subjects, see Articles 846, 835, subd. 5, 
and 906.

Civil war.
706. Even though an insurrection in a nation inter

rupts the course of justice, so that the tribunals cannot 
be kept open in the disaffected territory,1 the insurgents 
are not entitled to belligerent rights, except so far as 
they are recognized as belligerents in accordance with 
article 708. ,

Prize Cases, 2 Black's IT. S. Supr. Ct. Rep., 667 ; Sliortridge v. Mason, 
2 Amev. Laio Review, 95.

1 Where the courts of justice are open, there is peace, in judgment 
of law. Milligan’s Case, 4 Wallace’s U. S. Sapr. Ct. Rep., 1.

Insurgents may be treated as belligerents.
707. A nation in which an insurrection exists may, 

without renouncing its claim of jurisdiction over the 
insurgents, or recognizing them as alien enemies or as 
having an established government, treat them as bel
ligerents, and claim from foreign nations the perform
ance of neutral duties.

This allows the nation at its option to invoke the principle that a 
civil war creates the same belligerent rights against neutrals, as a war 
between two separate and independent powers. Prize Cases, 2 Black’s 
IT. S. Sapr. Ct. Rep., 635. And see The Mary Clinton, Blatchford’s Prize 
Cases, (U. S. Dist. Ct.,) p. 556.

Whether rebels cruising on the high seas against the property 
of the parent State, can, in any case, be considered as pirates, see Dana’s 
Wheaton, Elements of Intern. Laio, § 124, p. 196, note 84.

Insurgents may be recognized, by foreign nations.
708. When an insurrection exists in a nation, and 

the insurgents have an established government capable 
of maintaining relations with other nations, any^other 
nation may recognize them as belligerents, without re
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cognizing their independence, and may assume a posi
tion of neutrality.

As to the right to recognize the independence of insurgents, see .Ar
ticle 962.

Declaration of war.
709. No nation, uniting in this Code, shall c eminence 

a war against any nation whatever, without making 
public within its own territory, and as far as possible 
within the territory of the nation to be attacked, a 
declaration of war, assigning the reasons thereof, at 
least sixty days before committing the first act of 
hostility.

A civil war is never solemnly declared ; it becomes such by its ac 
cidents : the number, power and organization of the persons who orig
inate and carry it on. Where the party in rebellion occupy and hold 
in a hostile manner a certain portion of territory ; have declared their in
dependence ; have cast off their allegiance ; have organized armies ; have 
commenced hostilities against their former sovereign, the world acknowl
edges them as belligerents, and the contest as a war. Prize Cases, 2 
Black's U. S. Supr. Ct. Rep., 635, per Gtiiier, J.

By the above Article, it is proposed to require express declaration in 
the case of public or international war only.

In the twelfth century, it was the established practice, formally to 
declare war, by a communication under the seal of the sovereign of one 
belligerent to the sovereign of the other. Twiss, Laio of Nations, Part 
II., p. 57. ’

The same author says, that there can be no doubt that in the four
teenth century it was the established law of Europe, that an offensive 
war could not be rightfully commenced, without a previous declaration 
of hostilities.

Wildman, (.International Law, v. 2, p. 8,) says, that since the peace 
of Versailles, in 1763, formal declarations of war of any kind seem to 
have been discontinued ; and all the legitimate and necessary conse
quences of war flow at once from a state of public hostilities duly re
cognized and explicitly announced by a domestic manifesto or State 
paper.

Tim importance of the question will be much diminished by the rule 
protecting private property at sea, as well as on land; but it is in the 
interest of peace, as well as in accordance with the tendency of public 
opinion, to see that the line between the state of peace and that of war 
be clearly marked ; and, for this purpose, that a declaration in some form 
be required. The objection to requiring one is, that then acts of violence
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committed on the high seas before declaration, will be piracy. Twiss, 
Law of Nations, Part II., p. 71. But. this objection, so far as it ought to 
be allowed, will be met by Article 715.

It is the object of the above Article to require a declaration to be made 
public at home in all cases. This is in accordance with the present us
ages in respect to the inode of declaration. Esposeto v. Bowden, 7 Ellis 
& Blackburn’s Rep., 763. And, to entitle a belligerent to insist on the 
performance of neutral duties by other neutral nations, a manifesto 
to them is necessary. Twiss, Law of Nations, Part II., p. 69. Ac
cordingly, it is provided in Article 969, that a neutral nation comes 
under the obligations as such to a belligerent, from the time that a noti
fication of the hostilities is officially communicated to it by such belli
gerent, or from the time it voluntarily declares itself neutral.

Perhaps the clause requiring sixty days’ notice should be restricted 
to wars between nations uniting in the Code. For the conflicting opin
ions on the necessity of a declaration of war, see Fiore, Nouveau Droit 
Intern., par Pradier-Fodere, vol. 2, pp. 251-260 ; Ortolan, Diplomatic de 
laMer, vol. 2, pp. 12-23 ; Phillimore’s Intern. Law, vol. 3,pp. 76-98 ; Wool- 
sey’s Intern. Law, § 115, p. 198 ; Halleck, Intern. Law & Laws of War, pp. 
350-356.

In the treaty between Great Britain and Portugal, (Feb. 19, 1816, Art. 
XXXI;) and in the treaty between Great Britain and Brazil, (Aug. 17, 
1827 ;) and in treaties concluded between Brazil and France, in 1826 ; 
Brazil and Prussia, in 1827 ; and Brazil and Denmark, in 1828 ; it was 
provided: “ A rupture of pacific relations shall be regarded as having 
taken place, at the date of recall or dismissal of the respective ambas
sadors.”

And this arrangement is approved by Twiss, {Law of Nations, pt. 
II., p. 76, § 41,) as wise and reasonable, and one which, if even generally 
adopted, would prevent all disputes and difficulties as to the true date of 
the legal commencement of war.

Response unnecessary.
710. When one nation declares war against an

other, the declaration becomes reciprocal, without re
sponse.

Grotius, Laws of War & of Peace, III., c. 3, § VIII; Twiss, Law of 
Nations, pt. II., p. 75 ; Vattel, Droit des Gens, liv. 3, ch. 4, § 57; Hailed, 
Intern. Laio & Laws of War, p. 856.

u Reprisal ” defined.
711. A reprisal is any species of forcible means 

used by one nation, for procuring redress from an
other, without a hostile contest at arms.

Reprisals may be either negative or positive. ]
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Vattel says, (Droit des Gens, liv. II., cli. 18, § 842,) that “ reprisals are 
used between nation and nation, in order to do themselves justice, when 
they cannot otherwise obtain it. If a nation has taken possession of 
what belongs to another, if it refuses to pay a debt, to repair an injury, 
or to give adequate satisfaction for it, the latter may seize something be
longing to the former, and apply it to its own advantage, till it obtains 
payment of what is due, together with interest and damages ; or keep it 
as a pledge till the offending nation has refused ample satisfaction. The 
effects thus seized are preserved, while there is any hope of obtaining 
satisfaction or justice. As soon as that hope disappears they are confis
cated ; and then reprisals are accomplished. If the two nations upon this 
ground of quarrel, come to an open rupture, satisfaction is considered as 
refused from the moment that war is declared, or hostilities commenced ; 
and then also the effects seized may be confiscated.”

Wheaton says, that reprisals are to be granted only in case of a clear 
and open denial of justice : they may include the following among other 
modes:

1. Laying an embargo or sequestration on the ships and goods, or 
other property of the offending nation, found within the territory of the 
injured State;

2. Taking forcible possession of the thing in controversy, by securing 
to oneself by force, and refusing to the other nation, the enjoyment of 
the right drawn in question ;

3. Exercising the right of vindictive retaliation (retorsio facti,) or of 
amicable retaliation (restorsion de droit;) by which last, the one nation 
applies, in its transactions with the other, the same rule of conduct by 
which that other is governed under similar circumstances. Lawrence's 
When,ton, Elements of Intern. Law, pt. IV., cli. I., § 1; Dana's Wheaton, 

% 290; citing Vattel, liv. II., cli. 18; Klitber, Droit des Gens Moderne de 
1'Europe, § 284.

See also, Twiss, Law of Nations, pt. II., cli. I.; Wildman’s Interna
tional Law, vol. 1, p. 187 ; llalleck, Intern. Laio & Laws of War, p. 297.

Negative reprisal.
712. A reprisal which consists in the refusal to per

form a perfect obligation, or to permit the enjoyment 
of a right, is termed a negative reprisal.

Positive reprisal.
713. A reprisal which involves the seizure or deten

tion of persons or property, in violation of the pro
visions of this Code, or without authority of law, is 
termed a positive reprisal.

A general reprisal is said to be made by the aggrieved nation giving
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authority to its military or other officers to seize persons or property of 
the other nation, in a particular place or wherever found.

A special reprisal is said to be made by giving such authority to par
ticular individuals who have suffered injury from the government or 
members of the other nation. But these distinctions it seems unneces
sary to define.

Positive reprisal treated as declaration of war.
714. A nation upon which a positive reprisal is 

made, may treat the same as a declaration of war 
against it, by making public within its own territory, 
and as far as possible, within the territory of the na
tion making the reprisal, a declaration that it is treated 
as an act of war.

Any reprisal may assume the character of war, if adequate satisfac
tion be refused by the offending nation. Lawrence's Wheaton, Elements 
of Intern. Law, pt. IV., cli. I., § 2; Dana’s Wheaton, § 292.

Hostilities before declaration.
715. Every act of hostility, except in self-defense, 

committed before the expiration of sixty days after a 
public declaration of war, or without such declaration, 
is unlawful.1 But this article shall not render punish
able acts of subordinate officers committed by ex
press authority of the nation, or under the immediate 
necessity of preventing or protecting from violence.2

1 Pradier-Fodere (col. of Vattel of 1863, v. 2, p. 403, note 1,) followed 
by More, v. 2, p. 258, declares hostilities before declaration of wat, 
“ piraterie.” But if committed by vessels of war, under orders, the actors 
could scarcely be punished as pirates. The offending nation should be 
held responsible.

- Ortolan, IJiplomatie de la Mer, v. 2, p. 12.

Positive reprisal in violation of provisions for 
preservation of peace.

716. No nation uniting in this Code shall commence 
war or make a positive reprisal on another nation, in 
violation of the provisions of Part IY. of this Code, 
entitled Provisions for the Preservation of 
Peace.

2*
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PART VIII.
THE CONDUCT OF WAR.

Title XXXII. Military Authority. 
XXXIII. Hostilities.

TITLE XXXII.
MILITARY AUTHORITY.

Chapter LIV. Military law.
LV. Martial rule.

LVI. Military occupation.

CHAPTER LIY.

MILITARY LAW.

Article 717. “ Military” defined.
718. “ Military law” defined.
719. Jurisdiction of military tribunals over

foreigners.,
720. Mutilation.
721. Violations of provisions of tlie Code for

protection of enemies or neutrals.
722. Indemnity for excesses.
723. Justification for violation of provisions

of the Code for protection of enemies 
or neutrals.

‘ ‘ Military ” defined.
717. The word “military,” as used in this Code, 

applies only to public armed forces, by land or sea, 
except where a contrary intention plainly appears.
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“Military law’’’’ defined.
718. Military law is the body of regulations pre

scribed by a nation for the government of its mil
itary forces.

This is generally known as military law, as distinguished from mar
tial rule. See 1 Kent's Commentaries,370, note ; Halleck, Intern. Laio and 
Laws of War, p. 373 ; Mills v. Martin, 19 Johnson’s {New York) Rep., 7; 
Martin v. Mott, 12 Wheaton’s U. S. Supr. Ct. Rep., 19.

Jurisdiction of military tribunals over foreigners.
719. Subject to the restrictions imposed by its own 

laws, the military tribunals of a nation are competent 
to punish foreigners:

1. When they are impressed with the military char
acter of such nation, as defined by article 736, and 
commit offenses against its military law ; or,

2. When they are enemies, active or passive, as de
fined by articles 746 and 747, and violate the provisions 
of Part VIII. of this Code, and fall into the power of 
such tribunals.

But the punishment inflicted cannot be greater than 
that affixed for offenses of the same grade, when com
mitted by members of the nation.

Whether their power shall or shall not extend to civilians or passive 
enemies who are members of the same nation, and to treason and such 
offenses which are cognizable by the civil courts, is a question of local 
law. For the rules on this subject adopted by European nations, see 
Maurice Block, Dictionaire de I’adm. Fr. s. roe etat de siege, referring 
to the law of 1849. Escriche, same title. The American rules are dis
cussed by Cushing, in 8 Opinions of United States Attorneys-Oeneral, 366 ; 
and see Halleck, Intern. Law and Laws of Wav, p. 373, § 25. In the 
Milligan Case, (4 Wallace’s U. S. Supr. Ct. Rep., 1,) it was held that a 
civilian could not be subjected to military trial. And in 12 Opinions of 
U. S. Attorneys-General, p. 128, it. was declared that a citizen not in the 
military service cannot be tried by military commission in Washington, 
for an offense committed in New York, within the jurisdiction of the 
civil courts, which were in full possession and exercise of their powers.

Mutilation.
720. Mutilation or disfigurement of the person must 

not be inflicted as a punishment.
By the rules heretofore existing, branding is allowed. >
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Violations of provisions of the Code for protection 
of enemies or neutrals.

721. The military authorities of a belligerent are 
bound to use all their power to enforce obedience, by 
all persons under their control, to those provisions of 
Part VIII., and of Division V. of this Code, which are 
for the protection of enemies or neutrals ; and the na
tion is bound, through its military or other tribunals, to 
punish those guilty of violating the same.' Such pun
ishment must be at least equal to that prescribed for 
offenses of the same grade against itself or its members.

1 Bluntschli,Droit International Codijie, § 575.

Indemnity for excesses.
722. A nation is bound to afford all the indemnifi

cation possible Jbr crimes and excesses committed by 
its forces in violation of the laws of war, or for want 
of discipline.

See Halleck, Intern. Law and Laics of War, p. 442, § 22.
No nation can treat with cruelty or deprive of their property the 

members of another nation, whom some calamity, such as the distress or 
stranding of a ship, throws witliin its borders, without wrong and just 
claim of redress. Woolsey, International Law, § 59, p. 94; and see Id., 
% 125, p. 214.

Justification for violation of provisions of the Code 
for protection of enemies or neutrals.

723. The orders of a superior officer are a justifica
tion to an inferior officer or to a soldier, in disobeying 
the provisions of Part VIII., and of Division V. of 
this Code. The superior is, however, responsible.

“ An officer or soldier, acting under the orders of his superior, not 
being necessarily and manifestly illegal, would be justified by his 
orders.” Keighley v. Bell, 4 Foster & Finlason’s Rep., 790.
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CHAPTER LY.

MARTIAL RULE.

x\rticlb 724. Martial rule and its effect.
725. Martial rule needs no proclamation.
726. Consuls.
727. Duty of magistrates and civil officers.

Martial rule and its effect.
724. Martial rale is the exercise of the will of the 

commander.1 It must nevertheless be exercised within 
the limits of the provisions of this Book of the Code, 
and of the military law to which the forces are subject; 
but within these limits it suspends all laws,2 so far and 
so long3 as they come in conflict with it.

Martial rule, or the law applicable to the state of siege, is regulated 
by positive law, in the French and other continental systems. See M. 
Block, Die. de l1administration Francaise ; 8 Opinions of IT. S. Attorneys- 
General, 366; Halleck, Int. Law and Laws of War, p. 374, § 26. But 
these regulations seem unnecessary in an International Code, except so 
far as their subjects are embraced in the provisions of this Chapter.

1 Argument in the Milligan Case, Washington Reporter, May 7, 1866 ; 
and the decision of the court, 4 Wallace’s U. S. Supreme Ct. Rep., 1.

The will of the commander is ordinarily called martial laio, but in the 
proper sense it is not law at all.

Wellington, in one of his despatches from Portugal in 1810, explained 
it in this manner:

“ I think it would be desirable to define with precision our ideas re
specting the establishment of military law, before we determine to alter 
the established law of the country in any case.

“ The following questions are worth consideration and decision on this 
topic. What is military law ? Military law, as applied to any persons, 
excepting the officers, soldiers, and followers of the army, for whose gov
ernment there are particular provisions of law in all well regulated 
countries, is neither more nor less than the will of the general of the 
army. He punishes either with or without trial for crimes either declared 
to be so, or not so declared by any existing law, or by his own orders. 
This is the plain and common meaning of the term military law. Be
sides the mode of proceeding above described, laws have been made in
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different countries, at different times, to establish and legalize a descrip
tion of military constitution.

“ The commander-in-chief, or the government, has been authorized to 
proceed by military process—that is, by court-martial, or council of war— 
against persons offending against certain laws, or against their own 
orders, issued generally for the security of the army, or for the establish
ment of a certain government or constitution odious to the people among 
whom it is etablished.

“Of both descriptions of military law there are numerous instances in 
the history of the operations of the French army during the revolution; 
and there is an instance of the existence, both of the first mentioned de
scription, and of the last mentioned, in Ireland, during the rebellion of 
1768, when the people were in insurrection against the government, and 
were to be restrained by force.”

And in his speech on the Ceylon affair, he repeats the description:
“ I contend that martial law is neither more nor less than the will of 

the general who commands the army. In fact, martial law means no law 
at all; therefore, the general who declares martial law, and commands 
that it shall be carried into execution, is bound to lay down distinctly the 
rules, and regulations, and limits, according to which his will is to be 
carried out. Now, I have, in another country, carried out martial law— 
that is to say, I have governed a large proportion of the population of a 
country by my own will. But then what did I do ? I declared that the 
country should be governed according to its own national law, and I car
ried into execution that, my so declared will.”

See also Halleck, Intern. Law and Laics of War, p. 873, § 25; For
syth's Gases and Opinions in Constitutional Law, 207-216 ; and Appendix.

2 “ Martial law is quite a distinct thing from ordinary military law, and 
is founded on paramount necessity, and proclaimed by a military chief.” 
1 Kent's Commentaries, 377. Hcdlam, (Constitutional History, I., 326, 
3rd ed.,) says, “ It has been usual for all governments, during an actual 
rebellion, to proclaim martial law, or the suspension of civil jurisdiction." 
It supersedes all civil proceedings which conflict with it, but does not 
necessarily supersede those which do not. Bouvier's Law Dictionary, 
Art. Military Law.

“ It is, in fact, the law of social self-defense, superseding, under the 
pressure, and therefore under the justification, of an extreme necessity, 
the ordinary forms of justice. Courts-martial under martial law, or 
rather during the suspension of law, are invested with the power of ad
ministering that prompt and speedy justice in cases presumed to be 
clearly and indisputably of the highest species of guilt. The object is 
self-preservation by the terror and the example of speedy justice. But 
courts-martial which condemn to imprisonment and hard labor belie the 
necessity under which alone the jurisdiction of courts-martial can law
fully exist in civil society.” Opinion of Mr. Sergeant Spankie, found in 
Hough on Courts-Martial.

“ Martial law is merely a cessation, from necessity, of all municipal
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law, and wliat necessity requires it justifies. An alien amy hostilely 
invading a territory while in arms, might lawfully be put to death ; and 
when taken prisoner, if his immediate execution were necessary to the 
suppression of insurrection, he might be executed immediately, without 
any reference to municipal law. But the insurrection being quelled and 
tranquillity restored, and the ordinary tribunals proceeding regularly in 
the administration of justice, an alien amy who had been taken in arms 
could not be lawfully put to death, either with or without the form of 
being tried by a court-martialbut must be dealt with according to the 
regular course of justice. . . . “ This case is clearly distinguishable from 
that of a foreigner assisting in a civil war. Where an insurrection 
against a government lias become so formidable as to assume the aspect 
of an equally-balanced civil war, the laws of war are to be observed be
tween the government and the insurgents ; and native born subjects taken 
prisoners could not properly be tried as traitors. And even were an alien 
amy in the ranks of the insurgents, he would be dealt with as a native 
born subject.” Opinions of Sir John Dodson, Sir John Campbell, and Sir 
R. M. Rolfe, in Gases and Opinions in Constitutional Law, by Forsyth, p. 199.

Martial law can never be enforced for the ordinary purposes of civil 
or even criminal justice, except, in the latter, so far as the necessity 
arising from actual resistance compels its adoption. Opinions of Sir John 
Campbell, and Sir R. M. Wolfe, in Gases and Opin. in Const. Law, by For
syth, p. 198.

The right conclusion upon the whole matter seems to be this : “ Mar
tial law may be justifiably imposed as a terrible necessity, and an act of 
self-defense ; under it there is a suspension of civil rights, and the ordi
nary forms of trial are in abeyance. Under it a man in actual armed re
sistance may be put to death on the spot, by any one acting under the 
orders of competent authority ; or, if arrested, may be tried in any man
ner which such authority shall direct. But if there be an abuse of the 
power so given, and acts are done under it, not bona fide to suppress 
rebellion or in self-defense, but to gratify malice or in the caprice of 
tyranny, then for such acts, the party doing them is responsible. Forsyth’s 
Cases and Opin. in Const. Law, p. 214 ; and see Finlason’s Commentaries on 
Martial Law, London, 1867. Military necessity includes all those meas
ures which are indispensable for securing the ends of the war, and which 
are not forbidden by this Code, or the military law of the power by which 
the measures in question are taken. See Lieber’s Instructions for the 
Government of Armies of the United States, 6, 7.

Interference of the military power with persons or property other 
than of those impressed with the military character, actually engaged in 
unlawful hostilities, or spies, or pirates, when called in question in the 
civil tribunals, can only be justified on the ground of a danger immediate 
and impending, or a necessity urgent for the public service, such as will 
not admit of delay, and when the action of the civil authority would be 
too late in providing the means which the occasion calls for. Harmony’s 
Case, 18 Howard’s U. S. Supr. Ct. Hep., 116.
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The creation of a commission or board to decide or advise upon the 
subject gives no increased sanction to the act. As necessity compels, so 
that necessity alone can justify it. The decision or advice of any num
ber of persons, whether designated as a military commission, or board of 
officers, or council of war, or as a committee, proves nothing but greater 
deliberation; it does not make legal what would otherwise be illegal. 
Argment in Milligan’s Case, Washington Reporter, May 7,1866.

3 Compare Johnson v. Duncan, 3 Martin's (Louisiana) Rep., 520 ; Lieher's 
Instructions for the Government of Annies of United States, 6.

The municipal laws of a country occupied by a conquering power 
remain in force until suspended, superseded, or otherwise changed by 
order of the conqueror. Wingfield v. Crosby, 5 Coldioell’s (Tennessee) 
Rep., 241; Rutledge v. Fogg. 3 Id., 554, and authorities there cited ; Camp
bell v. Hall, Lofft. 655 ; Cowper, 204. .

Martial rule may be expressly continued by treaty of peace, but only 
to the extent of occupation.

Martial rule needs no 'proclamation.
725. Martial rule is justifiable only by an absolute 

and overruling necessity. W hen such necessity exists, 
the rule may be exercised, without a previous proc
lamation, and in any place actually possessed by a 
belligerent, whether an enemy or friend,1 but in no 
other place ; and it is always exercised at the peril of 
the commander.

See Bluntschli, Droit Intern. Codifie, § 539 ; Lieber's Instructions, 1.
Although some authorities say that a proclamation is necessary, it 

should not be so regarded.
If a general or commander-in-chief has the right to enforce martial 

rule upon those who are not members of liis army, he may enforce it 
without as well as with a proclamation. All the purpose which that 
effects is to give notice of the fact.

There are, however, cases in which a general may use force for other 
purposes than to compel submission in the opposite army, and obedience 
in his own. The maxim which gives the reason and the extent of the 
power, is “ Necessitas quod cogit, defendit." This is a maxim not peculiar 
in its application to military men ; it applies to all men under certain 
circumstances.

Private persons may lawfully tear down a house, if necessary, to pre
vent the spread of a fire. But this is not because there is such a thing 
as fireman’s law, but because necessity requires it. Indeed, the maxim 
is not confined in its application to the calamities of war and conflagra
tion. A mutiny, breaking out in a garrison, may make necessary for its 
suppression, and therefore justify, acts which would otherwise be un-
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justifiable. In all these cases, however, the person acting under the 
pressure of necessity, real or supposed, acts at his peril. The correctness 
of his conclusion must be judged by courts and juries, whenever the acts 
and the alleged necessity are drawn in question. Argument in the Mil
ligan Case, Washington Reporter, May 7, 1866.

A declaration of martial law, even in one’s own country, is the mere 
announcement, and not the creation of the fact. See Halleck, Int. Law 
and Laws of War, p. 372, § 24; and opinions of Sir John Campbell and 
Sir R. M. Rolfe, in Cases and Opinions in Constitutional Law, by Forsyth, 
p. 198.

1 See the Milligan Case, 4 Wallace’s U. S. Supr. Ct. Rep., 1.

Consuls.
726. Consuls are subject to martial rule in the same 

cases, and to the same extent, as other persons.
Lieber’s Instructions, *|f 8.

Duty of magistrates and civil officers.
727. It is the duty of the civil officers and other 

residents of an invaded country to yield obedience to 
martial rule, within the limits of the provisions of this 
Book, so long as the military possession continues, 
under pain of expulsion ; but oaths of allegiance can
not be required.1

1 By the rules heretofore existing, the commander of a hostile force 
may require the magistrates and civil officers of the enemy’s country 
within his occupation, to take an oath to yield allegiance to his nation, so 
long as its occupation continues. Lieber’s Instructions, *[ 26. But it is 
submitted that the multiplication of oaths is needless, and the object is 
better attained by a positive requirement of law.

The obligations imposed on the non-combatant inhabitants of a sec
tion of country passed over by an invading army, cease when the military 
occupation ceases; and any pledge or parole given by such persons, in 
regard to future service, is void. General Orders of U. S. War Depart
ment, 1863, v. 2, p. 237, No. 207, £ 4.

3*
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CHAPTER LVI.

MILITARY OCCUPATION.

The provisions of this Chapter relate to possession under martial rule 
pending hostilities. The rules applicable to cases of completed conquest 
rest upon different principles, and are stated in Part IX., upon The Ter
mination of War.

Article 728. “ Military occupation ” defined.
729. Allegiance suspended by military occupation.
730. Limit, of power of belligerent.
731. Civil and criminal law within military occu

pation.
732. Persons held to service or labor.
733. Effect of reconquest on civil apd political

rights.

1 ''Military occupation ’5 defined.
728. Military or belligerent occupation, as used in 

this Book, is a possession by the military power of a 
belligerent, sufficiently linn to enable such belligerent 
to execute its will within the limits of the occupation, 
either by force, or by acquiescence of the people, for 
an indefinite future, subject only to the chances of 
wrar.1

But the modification of such occupation, resulting 
from an armistice, or other compact with the enemy, 
does not affect the power of the belligerent over persons 
and property within such limits, further than is pro
vided by this Book, or by the compact itself.2

1 Dana'a Wheaton. Klein, of Intern. Law, £ 347, note 169, p. 436; Hal
leck, Intern. Law and Laws of War, p. 778, &c., and authorities cited.

9 See Article 778, as to the effect of armistice or truce.

Allegiance suspended by military occupation.
729. The allegiance of the members of a belligerent 

nation resident within the limits of the military occu
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pation of the enemy, is suspended, so far as it is in
consistent with the lawful authority of the enemy.

Dana’8 Wheaton, Elem. of Intern. Laic, note 169 ; Halleck, Intern. 
Laic and Laws of War, p. 791, and authorities cited.

Limit of pow^r of belligerent.
730. Except as otherwise provided in this Book, the 

authority of a belligerent, occupying the territory of 
the enemy, extends no further and no longer than his 
actual power extends.

Dana's Wheaton, Elem. of Intern. Laic, note 169.
Even the retroaction of completed conquest only goes so far as to give 

permanency to the acts of the conqueror, done during military occupation. 
Halleck, Intern. Late and Laws of War, p. 815.

See Part IX., on The Termination of War.

Civil and criminal law within military occupation.
731. The civil law of tbe people of a territory which 

is held by a hostile military occupation, remains un
changed, until modified in accordance with the organic 
law, or by a treaty of peace; but the hostile nation 
may introduce its own criminal law, within the limits 
of its occupation.

Suggested by Twiss, Law of Nations, Part II., p. 128.

Persons held to service or labor.
732. The status of persons, and the obligations of 

service or labor, are not affected by the presence of a 
belligerent, who may nevertheless for military purposes 
suspend such relations during the continuance of the 
military occupation.

Lieber, (.Instructions, Ifl] 42, 48) says, that slavery is abolished by the 
invasion of a free army ; but this is not sustained by the authorities, or 
the principles of international law.

“ In barbarous times, the laws of war authorized the reduction to slavery 
of a conquered people. These laws have been softened under the influences 
of Christianity and civilization, till now it is the settled public law of the 
Christian and civilized world that the conquest of a nation by another 
makes no change in the property or the personal rights and relations of 
the conquered people. ‘ The people change their allegiance,’ says Chief 
Justice Marshall, (7 Pet., 87, U. S. c. Churchman;) ‘their relations to
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their ancient sovereign are dissolved, but tlieir relations to each other and 
their rights of property remain undisturbed.’ One change only is effected, 
and that is, that one sovereign takes the place of the other. In a civil 
war sovereigns are not changed, unless the rebellion is successful.” Ar
gument in McCardle Case, Forsyth's Cases and Opinions in Constitutional 
La w, pp. 491, 519.

Effect of reconquest on civil and political rights.
733. When a belligerent regains and maintains 

possession of territory taken from his control during 
war:

1. All the acts of political administration done by 
order of the invader, and all modifications made in the 
constitution and the political relations of the people, 
unless made by the will and consent of the nation, 
cease to be in force

2. All executed transactions, whether transfers of 
property,2 judgments rendered, or other acts, if con
sistent with the organic law of the nation, and lawful 
at the time when they took place, remain valid.

1 Fiore, Nouveau Droit International, v. 2, p. 352.
2 Fiore says, these transactions are not valid by law, but ought to be 

confirmed by the sovereign. Ib. And see Bluntschli, Droit Intern. 
Codifie, § 731.

The exception in case of an expulsion of the enemy by a third power, 
in which case the authority of such power is held to some extent para
mount, is not here recognized. See Bluntschli, £ 729.

As to acts of courts of an insurgent power, see Hickman v. Jones, 9 
Wallace's U. 8. Supr. Ct. Rep., 197.

TITLE XXXIII.

HOSTILITIES.

Chapter LVII. Who may wage hostilities.
LVIII. Against whom hostilities may be waged. 

LIX. The instruments and modes of hostilities. 
LX. Truce and armistice.

LXI. Medical service.
LXII. Religious service.

LXIII. Prisoners.
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Chapter LXIV.
LXV. 

LX VI. 
LXVII. 

LXVIII. 
LXIX.

LXX.
LXXI.

Hostilities against property.
Contraband of war.
Visitation, search and capture.
Blockade.
Prize.
Effect of a state of war on obligations of 

nations and tlieir members.
Effect of a state of war upon intercourse. 
Effect of a state of war upon the admin

istration of justice.

CHAPTER LVII.

WHO MAY WAGE HOSTILITIES.

Article 734, 735. Authority to commit hostilities.
736. Persons impressed with military character.
737. Temporary want of authority.
738. Compulsory service.
739. Savage allies.
740. Defensive hostilities.
741. Privateering abolished.
742. Punishment of privateering.
743. Pirates and brigands.

Authority to commit hostilities.
734. All acts of hostility are unlawful,1 except when 

committed under authority of a belligerent,'2 or in self
defense.

1 Talbot v. Jansen, 3 Dallas, U. S. Supr. Ct. Rep., 133, 160.
An alien, a native of a State at peace witlivGrreat Britain, and not in 

the service of any State at war with that government, who levies war 
against it within its dominions, is deemed guilty of treason, although he 
enters it in a hostile manner. Forsyth's Cases and Opinions in Constitu
tional Law. p. 199.

The authority is usually that of the nation of which the individual is 
a member; but the principle includes the authority of any nation, as 
in the case of mercenaries, or persons of one nation, enlisting in the mil
itary service of another, against a third.

War should be regarded as subsisting between nations, not indi
viduals. Bluntschli, Droit Intern. Codifie, § 530, &c.

Puffendorf, (bk. 8, cli. 6, § 21,) observes that it is “ a part of the war to 
appoint what persons are to act in a hostile manner against the enemy,
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and liow far; and, in consequence, no private person hath power to make 
devastation in an enemy’s country, or to carry off spoil or plunder, with
out permission from his sovereign ; . . . for to be a soldier, and to act 
offensively in a hostile manner, a man must be commissioned by public 
authority.” And see (Joses and Opin. La Const. Lnw, bp Forsyth. p. 471).

War is waged between governments by persons whom they authorize, 
and is not waged against the passive inhabitants of a country. Woolsey’s 
Liter national Law, £ 125, p. 214.

Portalis, in his speech at the installation of the council of prizes, (see 
Ileffter, § 119,) said. “ The right of war is founded on this, that a people, 
in the interests of self-conservation, or for the sake of self-defense, will, 
can or ought to use force against another people. It is the relation of 
things, and not of persons, which constitutes war; it is the relation of 
State to State, and not of individual to individual. Between two or more 
belligerent nations, the private persons of which these nations consist are 
enemies only by accident; they are not such as men, they are not even 
as citizens, they are such solely as soldiers.”

To the same effect are Talleyrand’s words in a dispatch to Napoleon, 
of November 20,1806, (see Woolsey's fittern. Law, § 180, note, p. 225 •)
“ Three centuries of civilization have given to Europe a law of nations, 
for which, according to the expression of an illustrious writer, human 
nature cannot be sufficiently grateful. This law is founded on the prin 
ciple, that nations ought to do to one another in peace, the most good, 
and in war, the least evil possible.

“ iVccording to the maxim that war is not a relation between a man 
and another, but between State and State-, in which private persons are 
only accidental enemies, not such as men, nor even as members or sub
jects of the State, but simply as its defenders, the law of nations does 
not allow that the rights of war, and of conquest thence derived, should 
be applied to peaceable, unarmed citizens, to private dwellings and prop
erties, to the merchandise of commerce, to the magazines which contain 
it, to the vehicles which transport it, to unarmed ships which convey it 
on streams and seas; in a word, to the person and the goods of private 
individuals.

“ This law of war, born of civilization, has favored its progress. It is 
to this that Europe must ascribe the maintenance and increase of her pros
perity, even in the midst of the frequent wars which have divided her.”

The same.
735. Subject to article 737, no persons other than 

those impressed with a military character may lawfully 
.wage hostilities, except in self-defense.

Halleck, Int. Law and Laws of War, p. 886; Vattel, Droit des Gens 
b. 8, cli. 15, § 224; and Id., cli. 5, g 70 ; 1 Gallison's U. 8. Circ. Ct. Rep., 
568; La wrence’s Wheaton, Elements of Intern. Lane, pp. 626, 627, pt. iv. 
ch. ii., §§ 8, 9; Dana's Wheaton, §§ 856, 857.
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Halleck, (above,) says, that the hostile acts of bands of men, self-organ
ized and self-controlled, are not belligerent acts, but crimes. There 
must be, as stated in Article 734, the authority of a power capable of 
making war, to justify any person in committing offensive hostilities.

Persons impressed with military character.
736. The following persons and no others are deemed 

to be impressed with the military character :
1. Those who constitute a part of the military1 forces 

of the nation ;2 and,
2. Those who are connected with the operations 

thereof, by the express authority of the nation.::
1 “ Military ” is defined by Article 717.
2 Lawrence*s Wheaton, Elem. of Intern. Law, p. 627, pt. iv., cli. ii., 

§ 8; Dana's Wheaton, § 356 ; Bluntschli, Droit Intern. Codifie, % 569.
Wheaton, as above. This will include subsidiary forces ; camp fol

lowers, &c. In modern warfare partisan and guerrilla bands are re
garded as outlaws, and may be punished by a belligerent as robbers and 
murderers. Halleck, Int. Law and Laws of War, 386, 387 ; Ileffter, Droit 
International, § 126; 3 Phillimore’s Intern. Law, § 96 ; Lieber's Instruc
tions for the Government of Armies of the United States, section iv. But 
if employed by the nation, they become part of its forces. Halleck, p. 
386, § 8.

Fiore, on this point says that the army, which may consist of regulars, 
volunteers, mercenaries, troops of allies, &t\, must be organized, dis
ciplined and subjected to the command of the public authority. Fiore, 
Nouveau Droit International, v. 2, p. 277.

As to the status of franc-tireurs during the Franco-German war, 1870, 
Count Bismarck declared to the French government, that. “ only men who 
can be recognized within gunshot, as soldiers, shall be considered and 
treated as such,”—and “ that all those who, not being on all occasions 
and at a proper distance recognizable as soldiers, may kill or wound any 
Prussians, shall be tried by court-martial.” Foreign Delations of the 
United States, 1870, p. 142.

Temporary want of authority.
737. Inhabitants of a country invaded,who sponta

neously unite in arming to oppose invasion,1 or who, 
under military organization,2 and for political reasons, 
without motives of private gain, take part in hostilities 
existing between belligerents,8 are not to be treated as 
criminals, unless after being required by the enemy to 
lay down their arms or to join the regular military 
forces within a reasonable time, they fail to do so.
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1 Halleck, {Int. Laic and Laws of War, p. 388,) says, tlie proper dis
tinction in relation to inhabitants rising en masse, was made by Welling
ton, in liis invasion of the South of France, (1814.) He required the 
peasants engaged in partisan warfare to take arms openly and join Soult, 
or stay peaceably at home.

2 Persons waging* offensive hostilities on land, without express au
thority of a belligerent, should be treated as criminals if they act without 
military organization, whatever the circumstances or motives.

3 Bluntschli, {Droit International Codifie, § 570, and note,) inclines to 
the opinion that an unauthorized corps, which, believing they have a just 
cause, adopt a military organization, and fight for a political end, are to 
be treated as lawful enemies, not criminals: and he instances the corps 
of Garibaldi, in the Italian wars of 1859 and 1866, and in the expeditions 
of 1860 and 1867. The above Article will allow this, subject to the right 
of the enemy to require them to join the forces.

Lieber, {Instructions, ^ 85,) lays down a stricter rule. He says, that 
“ war-rebels are persons within an occupied territory who rise in arms 
against the occupying or conquering army, or against the authorities es
tablished by the same. If captured, they may suffer death, whether 
they rise singly, in small or large bands, and whether called upon to do 
so by their own, but expelled, government or not. They are not pris
oners of war ; nor are they, if discovered and secured before their con
spiracy has matured to an actual rising, or to armed violence.”

Compulsory service.
738, Except as provided in article 358,1 a nation can

not exact military service from any persons but its own 
members.

1 The reference is to the Article in the Book on Peace, which regu
lates the obligation of military service on the part of foreigners.

The inhabitants of a conquered territory are not deemed members of 
the victorious nation, within this Article, except when the latter, after com
plete conquest, has proclaimed its intention and manifested its power to 
hold and annex such territory. Lieber's Instructions, 1[^[ 23, 93; Blunt
schli, Droit International Codifie, £ 576.

See Part IX., concerning The Termination OF Waii.

Savage allies.
„ 739. The employment, against a civilized enemy, of 

savage allies, who are not subjected to the rules of war, 
contained in this Code, and to the military law of the 
employing power, is unlawful.

This seems to be the principle recognized on this subject.
Dana, {Wheaton, Elem. of Intern. Laic, § 343, note 166,) says, that the
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employment, though open and acknowledged, of savage allies who do not 
recognize the laws of war and of nations, against a civilized enemy, is 
discountenanced by the best jurists and statesmen of modern times.

But it is not a valid objection that individual soldiers are of a bar
barous or pagan religion, when they are under the responsible command 
of officers of a civilized nation, and subjected to the articles of war.

Woolsey, (.International Law, § 127, p. 217,) says, that “ troops who are 
accustomed to an inhuman mode of warfare, and belong to a savage race, 
cannot be trusted to wage war according to the spirit of humanity, and 
ought not to be employed.”

Defensive hostilities.
740. Subject to article 868, defensive hostilities, on 

sea or land, though without public authority, are 
lawful.

Halleck, Intern. Law cmd Laws of War, p. 391, and authorities there 
cited; Lawrence's Wheaton, Elem. of Lntern. Law, pt. iv., ch. ii., § 8, 
p. 627 ; Dana's Wheaton, § 356. .

Privateering abolished.
741. Privateering is and remains abolishedand 

offensive hostilities at sea can only be waged by the 
public armed ships of a belligerent.

1 Conference of Paris, 1856. Nearly all the nations of Europe have 
acceded to this rule; see preliminary note-to Chapter LXIV., concerning 
Hostilities against Property. The United States have always been 
willing to adopt it, coupled with the exemption of private property not 
contraband.
By the convention between the United States and 

The Dominican Republic, Feb. 8,1867. Art. XXV., 15 U. S.Stat. at L., 180. 
Venezuela, Aug.27,1860, “ XXV., 12 id., 1143.
Bolivia, May 13,1858, “ XXV., 12 Id., 1003,

it is provided, that, no member of either nation shall apply for or take 
any commission or letters of marque, for arming any ship or ships to act 
as privateers, against the oiher nation, or against its citizens, people, or 
inhabitants, or any of them, or against the property of any of its in
habitants, from any prince or State with which such other nation shall 
be at war; and if any member of either nation shall take such commis
sion or letters of marque, he shall be punished according to their respec
tive laws.

And in the treaty between the United States and Guatemala, March 
3, 1849, Art. XXV., 10 U. 8. Stat. at L., (Tr.,) 1, it is provided that such 
persons may be treated as pirates.

Similar provisions are to be found in many other modern treaties.
4
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Punishment of privateering.
742. A private ship, waging offensive hostilities 

whether with or without a commission from a nation, 
is a piratical ship ; and all persons committing such 
hostilities are punishable as pirates.

Depredations on the high seas, without authority from any sovereign 
State, are acts of piracy. Lawrence's Wheaton, Elements of Intern. law, 
p. 246, pt. II., cli. II, § 15; Dana’s Wheaton, § 122.

If privateering be not abolished it ought to be declared that, “ Any 
ship which takes a commission from any other power than the nation 
whose character it bears, as defined by Chapter XX., on National Char
acter of Shipping, is a piratical ship, and all persons committing lios 
tilities under such commission, are punishable as pirates by any nation. 
See Halleck, Int. Laic & Laws of War, p. 396’; and the treaty of 1786, be
tween France and Great Britain.

It is plain, that taking a commission from each of two belligerents is 
piracy. 1 Phillimore’s Intern. Law, § 358. See also Lawrence’s Wheaton, 
pp. 250-254, note 80. Forsyth’s Cases and Opinions in Constitutional Law,
p. 116.

Taking a commission from both of two allied nations against a com
mon enemy is equally condemned by Kent, (Commentaries, vol. 1, p. 100 ; 
citing as authorities for this rule, Valin’s Com., tome 2, 235-236; Byn- 
kershoeck, c. 17 ; Sir Tj. Jenkins’ Works, 714;) although Halleck, (p. 396,) 
makes a distinction here, and holds that this is not piracy.

The taking of a commission from one belligerent by a neutral ship 
ought equally to be forbidden, according to Vattel, Droit des Gens, bk. 3, 
cli. 15, § 229.

An act of Congress of the United States, prohibits citizens to accept 
within the jurisdiction of the United States, a commission, or any person 
not transiently within the United States to consent to be retained or en
listed, to serve a foreign State in war against a government in amity with 
the United States. It likewise prohibits citizens from being concerned with
out the limits of the United States, in fitting out or otherwise assisting any 
private vessel of war, to cruise against the subjects of friendly powers. 
Act of Congress, April 20, 1818, cli. 83, p. 100. And see Kent’s Commenta
ries, p. 100. Similar prohibitions are contained in the laws of other coun
tries. See the “ Austrian Ordinance of Neutrality,” Aug. 7,1803, Arts. 2, 3.

The foreign enlistment acts of Ureat Britain and the United States, 
which are permanent statutes, impose severe penalties on citizens or res
idents, who receive commissions, equip privateers, or enlist men for 
service in any foreign war. 9 U. S. Stat. at L., p. 175.

The above rule would include all three classes of cases.

Pirates and brigands.
743. Pirates and brigands are criminals not entitled
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to the protection extended to enemies by the laws of 
war. '

A military organization is not enough. Bluntschli, Droit Interna
tional Codifie, § 513. If, however, such forces join, and are received by, 
the belligerent power, they become enemies.

Partisans, says Lieher, (.Instructions, 81,) are soldiers armed and 
wearing the uniform of their army, but belonging to a corps which acts 
detached from the main body, for the purpose of making inroads into the 
territory occupied by the enemy. If captured they are entitled to all 
the privileges of prisoners of war.

Men or squads of men, who commit hostilities, whether by fighting 
or inroads for destruction or plunder, or by raids of any kind, without 
commission, without being part of the organized hostile army, and with
out sharing continuously in the war, but who do so with intermitting re
turns to their homes and avocations, or with the occasional assumption of 
the semblance of peaceful pursuits, divesting themselves of the character 
or appearance of soldiers, such men or squads of men, are not public 
enemies, and therefore, if captured, are not entitled to the privileges of 
prisoners of war, but should be treated summarily as highway robbers or 
pirates.

CHAPTER L VIII.

AGAINST WHOM HOSTILITIES MAY BE WAGED.

Article 744. “ Enemy ” defined.
745. Individual enemies.
746. “ Active enemies ” defined.
747. “ Passive enemies ” defined.
748. Active enemies resisting with arms.
749. Non-combatants.
750. Passive enemies are inviolable.
751. Passive enemies, sick and wounded leaving

armed place. ,
752. Disarming places.
753. Persons communicating with the enemy.

‘ ‘ Enemy ’ ’ defined. .
744. Except where a different intent plainly ap

pears, the term “ enemy,'’ as used in this Code, without 
qualification, designates the hostile nation or commun
ity. and all individuals identified with it, as active 
enemies, according to the definition of article 746,
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Individual enemies.
745. Individuals, regarded as enemies are either,
1. Active ; or,
2. Passive.

“Active enemies” defined.
746. The following persons, and no others, are 

deemed active enemies :
1 r Those impressed with a military character, by the 

belligerent,1 as defined by article 736.
2. Those who, not being impressed with such char

acter, are unlawfully waging hostilities ;
3. Those who unlawfully give aid and comfort to 

the opposing belligerent;2
4. Spies ; and,
5. Pirates.

1 If a soldier of foreign origin take service in tlie standing army of 
a nation, lie becomes, for tlie time of his service, a member de facto of 
the nation, for all belligerent purposes. Twiss, Law of Nations, pt. II., p. 81.

3 The phrase “ aid and comfort to the enemies ” of the nation, alone, 
does not include compulsory assistance, nor service in purely civil func
tions ; nor mere expression of opinion, nor mere acts of charity done with 
intent to relieve immediate suffering, and not in aid of the cause. It de
signates overt acts, done with intent to further the war. 12 Opinions of 
U. S. Attorney s-Gen<md, pp. 160, 204. Non-combatants, who make forcible 
resistance, or violate the rules of warfare, give military information to 
their friends, or obstruct the forces in possession, are liable to be treated 
as combatants. Dana's Wheaton, Mem. of Intern. Law, § 845, note 168 ; 
see also, Woolsey's Intern. Laic, § 180.

It is not essential to constitute giving aid and comfort, that the effort 
should be successful, and actually render assistance. Overt acts, which, 
if successful, would advance the interests of the enemy, amount to aid 
and comfort. United States v. Greathouse, 2 Abbott's United States Re
ports, 8G4.

“ Passive enemies” defined.
747. Passive enemies are all members of the hostile 

nation, or other belligerent community, and all domi
ciled residents therein, who are not active enemies.

Active enemies resisting with arms.
748. Subject to the restrictions contained in this
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Book, it is lawful for a belligerent to attack and kill or 
subdue active enemies, while they are resisting with 
arms in their hands.

Tlie rule that hostilities can only be waged, on the territory of a bel
ligerent, and on the high seas, or in other places not within the jurisdic
tion of a neutral nation,—is embodied in the provisions of Division V., 
concerning Neutrals.

JVon-combatants.
749. Persons impressed with the military character, 

whose duty does not require them to take part in hos
tilities, such as those employed in judicial, commissary 
and medical departments, are exposed to the dangers 
of general hostilities, but cannot lawfully be separately 
attacked, so long as they do not take part in actual hos
tilities.

Bluntschli, Droit International Codifie, % 578.

Passive enemies are inviolable.
750. Passive enemies canuot be made the objects of 

hostilities,1 except as provided in this Title,2 or inci
dentally when they are personally involved in the con
sequences of contests with active enemies.

1 “ No use of force against an enemy is lawful, unless it is necessary to 
accomplish the purposes of war. The custom of civilized nations, founded 
upon this principle, has therefore exempted the persons of the sovereign 
and his family, the members of the civil government, women and child
ren, cultivators of the earth, artisans, laborers, merchants, men of science 
and letters, and generally, all public or private individuals engaged in 
the ordinary civil pursuits of life, from the direct effect of military opera
tions, unless actually taken in arms or guilty of some misconduct in vio
lation of the usages of war by which they forfeit their immunity.” 
Lawrence's Wheaton, Elem. of Intern. Law, pp. 593-596 ; Dana’s Wheaton, 
§ 345, citing, Vattel, Droit des Gens, liv. 3. cli. 8, §§ 145-147,159 ; Klilber, 
Droit des Gens Moderne del’Europe, pt. II., tit. 2, sec. 2, ch. 1, §£ 245-247. 
In some treaties and decrees, fishermen catching fish for food are also 
exempt.

2 They are liable to be taken prisoners of war, (see Articles 753 and
801,) and to visitation and search, (see Article 865.) :

Halleck,{Intern. Law & Laics of War}p. 427, § 3,) enumerates as exempt 
from direct operations of war ; 1. Feeble, old men ; women and children, 
and the sick ; 2. Ministers of religion ; men of science and letters ; pro
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fessional men ; artists, merchants, mechanics, agriculturists, laborers,—in 
fine, all non-combatants or persons who take no part in the war, and 
make no resistance to arms. This exemption continues only so long as 
they refrain from hostilities or inciting hostilities, pay military contribu
tions and submit to military authority.

Passive enemies, sick and wounded, leaving armed 
place.

751. Passive enemies, and sick and wounded, may 
always be sent out of an armed place ; and in taking 
their departure, they, with their attendants, must be 
respected and protected by the belligerents.

See Convention of Geneva, Art. VI., If 5.

Disarming places.
752. The passive enemies in a particular place may 

be disarmed and restrained, when necessary for the 
security or success of the belligerent force.

Halleck, Intern. Law & Lam of War, p. 428, § 5.

Persons communicating with the enemy.
753. Persons who, within the military lines, make 

any communication with the enemy, direct or indirect, 
intended to subserve the purpose of the war, may be 
expelled from the lines,1 or may be treated as active 
enemies.

1 Lieber, (Instructions, If 98,) says, that all unauthorized or secret com
munications with the enemy are treasonable.

The same author, (§§ 90-91,) says of war traitors, (persons in a place 
or district under martial law, who, unauthorized by the military com
mander, give information of any kind to the enemy or hold intercourse 
with him,) that they are always severely punished. If their offense con
sist in betraying to the enemy anything concerning the condition, safety, 
operations or plans of the troops holding or occupying the place or district, 
their punishment is death.

If the citizen or subject of a country or place invaded or conquered, 
give information to his own government, from which he is separated by 
the hostile army, or to the army of his government, he is a war traitor ; 
and death is the penalty of his offense. This rule seems too harsh. It 
is sufficient to subject them to the treatment of active enemies, except 
where they come within the category of spies.

The rules respecting spies, war traitors and war rebels, are applied 
without distinction of sex, lAeber's Instructions, 102,
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CHAPTER L I X .

THE INSTRUMENTS AND MODES OF HOSTILITIES.

It has not been thought best, in drafting these provisions, to attempt the 
statement of a theoretic distinction between those forms of force which 
are and those which are not unlawful, but only to enumerate those which 
it seems practically important to prohibit.

Concealed modes of extensive destruction are allowable ; as, torpedoes 
planted to blow up ships, or strewed over the ground before an advancing 
enemy, and mines ; hot shell are permissible, and bombshells to set fire to 
ships, camps or forts ; and it is thought that steam or boiling water may 
lawfully be thrown upon boarders, by a ship on the defensive.

The employment of assassins; the introduction of infectious or con
tagious diseases, the poisoning of springs, the use of poisoned weapons or 
of chemical compounds which may maim or torture the enemy, or of any 
material which owes its efficacy to a distinct quality of producing pain^ 
or of causing or increasing the chances of death or disability, and which 
cannot be remedied by the usual medical and surgical applications for 
forcible injuries, or averted by retreat or surrender, are unlawful. Dana’s 
Wheaton, Elem. of Intern. law, § 343, note 166.

Akticle 754. Unlawful weapons.
755. Private gratification forbidden.
756. Unlawful hostilities.
757. Notice of bombardment.
758. Retaliation, when allowed.
759. Mode of retaliation not to be barbarous.
760. Passive or disabled enemies and prisoners.
761. Bribery and intrigue.
762. Good faith in keeping engagements.
763. “ Stratagems ” defined.
764. Unlawful stratagems.
765. Lawful stratagems.
766. Piratical use of false colors, &c.
767. “ Spies ” defined.
768. Employment and punishment of spies.
769. Guides.
770. Punishment of guides.
771. Solicitation of desertion unlawful.
772. Enlistment of deserters no protection from

punishment.
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Unlawful weapons.
754. The following are unlawful weapons :
1. Those which are poisoned
2. Those which contain explosive material, whether 

in musket balls or in any other missile intended espe
cially for the person ;2

3„ Those which contain chemical compounds in
tended to torture ; and,

4. All other weapons intended to cause needless 
suffering, or wounds unnecessarily difficult to heal.3

1 Kliiber, Droit des Gens, § 244; Bluntschli, Droit Intern. Codifie, §
557. ‘

2 The International Military Commission, in a session at St. Peters
burg, agreed to prohibit the use in time of war of all explosive projec
tiles weighing less than four hundred grammes. Army mid Nary Jour
nal, New York, Nov. 28, 1868.

3 More, Nouveau Droit Intern., v. 2, p. 279.
Of this class are: Boulets d chaines, which, according to Bluntschli, 

{Droit Intern. Codifie, § 560,) are forbidden only on land.
Boulets d bras.
Boulets ramies, mentioned by Bluntschli, § 560, note.
Balles crenelees.
he petit plomb.
Mitraille, {de faire charger le canon avec des morceaux de fer on de 

rerre, ou avec des clou.) (Mitraille proprement dite.)
According to Kliiber, mitraille in the ordinary acceptation of the term, 

and, even in case of necessity, of pieces of lead, not perfectly round, are 
allowable. But according to Bluntschli, § 560, they are forbidden at sea.

Verre pile.
De faire charger le fusils d deux balles ; d deux morties de balles ; on 

fondues avec de morceaux de verre ou de cliaux.
Boulets rouges ou de couronnes foudroyantes ; cercles poisses.
These are prohibited by treaty in some maritime wars. Kliiber, § 244, 

note a.
Fleches barbeles. Bluntschli, Droit Intern. Cod., § 558.
Kliiber, {Droit des Gens, § 244,) says, that the customs of war condemn 

the use of chain shot and bar shot, shooting bits of iron, brass, nails, &c.; 
the loading of muskets with two balls, with jagged balls, or with balls 
mixed with glass or lime.

Special treaties have prohibited as between the parties the use of 
chain, bar, and hot shot, as well as of pitch rings, {cercles poisses.)

Grape, cannister and shrapnel shell, or spherical case shot are used 
in the United States navy. Ordinance Instructions 0/I866, p. 76, §§271
275. '
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Private gratification forbidden.
755. All transactions for individual gain at the ex

pense of the enemy,1 all insults to the religion, honor, 
language or manners of the enemy ;2 all assassination3 
or other acts of private revenge, or connivance at such 
acts, and all violence for private purposes,4 are unlaw
ful.

Lieber’s Instructions for the Government of Armies of the United States,
1 11.

1 Sucli as extortion of money for private use. JAeber’s Political Ethics, 
bk. VII., § 24.

- Bluntschli, Droit Intern. Codifie, § 577.
:1 Kliiber, Droit des Gens, § 244; Bluntschli, Droit Intern. Codifie, §561 ; 

Lieber’s Instructions,^ 148 ; Dana’s Wheaton, Elem. of Intern. Law, % 843, 
note 166.

4 Such as the gratification of lust. Lieber’s Political Ethics, bk. VII., 
£ 24.

Unlawful hostilities.
756. The following acts are unlawful,1 except when 

indicted in retaliation, within the limits prescribed by 
article 758 :

1. Offering reward for the death of any person /
2. Proclaiming any person an outlaw;3
3. Incendiarism, except of military structures ;4
4. Bombardment of defenseless places ;B
5. All wanton injuries to property, not subject to 

hostilities according to the provisions of this Book ;
6. All unnecessary or avoidable injury to the per

son of others than active enemies/ or to property men
tioned in article 840, even when contained in fortided 
places besieged or bombarded

7. Refusing quarter to those who surrender and 
lay down their arms,8 or killing or wounding a de
fenceless9 or unresisting10 enemy ; except in the cases 
where the refusal of quarter is necessary by way of re
taliation, allowed by article 758, or when the punish
ment of death is ordered by a competent tribunal for 
an offense committed by such enemy.

5*
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8. Mutilation or other wanton injuries of the person 
of a prisoner ;

9. Firing on outposts,11 sentinels or pickets, ex
cept under express orders to drivre them in ;

10. The use of poison12 or other means, to vitiate 
food, drink or atmosphere, or to spread contagious or 
infectious disease; and,

11. Starving13 the enemy by cutting off supplies of 
food or water.

1 It is lawful, however, to take advantage of tlie disorder or weakness 
caused by such acts, when committed by third parties. Bluntschli, Droit 
Intern. Codifie, § 563, note.

2 Bluntschli, Droit Intern. Codifie, % 562 ; Lieber’s Instructions for the 
Government of Armies of United States, 1[ 148.

Kliiber, {Droit des Gens, § 244,) says, putting a price on the head of the 
sovereign or general-in-chief is forbidden.

8 The law of war does not allow proclaiming either an individual be
longing to the hostile army, or a citizen, or a subject of the hostile gov
ernment, an outlaw, who may be slain without trial by any captor. Lie- 
ber’s Instructions, H 148.

4 Bluntschli, Droit Intern. Codifie, § 563, note.
5 This, it seems, should be prohibited, though it has been regarded as 

allowable.
6 Such are the violation of women, the despoiling of tombs, the pro

faning of places of worship, &c. Kluber, Droit des Gens, § 244.
7 Lieber’s Instructions, Tf 35.
8 By the present rules of international law, says Halleck, {Int. Laic 

& Laws of War, p. 420, § 6, citing many authorities,) quarter can be re
fused the enemy, only, in cases where those asking it have forfeited their 
lives by some crime against the conqueror, under the laws and usages of 
war. But Lieber, {Instructions,*^ 60,) says, that a commander is permitted 
to direct liis troops to give no quarter, in great straits, when his own sal
vation makes it impossible for him to incumber himself with prisoners. 
See also Bluntschli, Droit Intern. Codifie, § 580.

According to the same authorities, troops known to give no quarter 
receive none ; {Bluntschli, § 581 ; Lieber, 62 ;) and if the character of a 
prisoner, as a member of such troops, is unknown at the time of capture, 
he may be put to death, if it be discovered within three days after the 
battle in which quarter was given under such misapprehension. Lieber, 
IT 66.

This Article would establish a more humane rule.
9 Bluntschli, Droit Intern. Codifie, % 561, and note.
10 Halleck, Intern. Law & Laws of War, p. 426, § 2 ; p. 429, § 6 ; Lieber’s 

Instructions, 71 ; Bluntschli, Droit Intern. Codifie, § 385.

DRAFT OUTLINES OF AX
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Some earlier authorities allow the killing of prisoners who have been 
taken and who cannot he safely kept. V(ittel allows this, only, where no 
promise to spare them has been given ; or where safety absolutely de
mands it. But Halleck, (p. 440, § 20,) condemns such an act, in any case, 
as infamous at the present day. .

11 Lieber’s Instructions, 1 69.
1-2 Halleck, Intern. Law & Loavs of War, p. 392 ; Bluntschli, Droit 

Intern. Godifie, § 557. This applies equally to the poisoning, and to the 
diseases of animals. Klilber, Droit des Gens, § 244. The use of poison in 
any way is forbidden. Lieber’s Instructions, Tf^[ 16,70 ; compare, however, 
Lieber’s Political Ethics, Bk. VII., § 25. Some earlier authorities sanction 
the use of poison. See Wildman’s Intern. Law, v. 2, p. 24.

,s By the existing rules this is allowed. Dana’s Wheaton, § 343, note 
166 ; and Lieber’s Instructions, 18, allow also driving back non-combatants 
whom the commander of a besieged place expels. But these extreme 
measures should no longer be continued.

Notice of bombardment.
757. Before bombarding any city or town, a com

mander must give notice to its authorities of his inten
tion to do so ; and must allow a reasonable time for the 
removal of all who are not active enemies.

Lieber, (Instructions, 19,) says, that it is no infraction of the laws of 
war to omit such notice ; for surprise may be a military necessity.

In the Franco-Prussian war, the Germans hesitated to resort to a 
general bombardment of Paris, and it is said, decided to reduce the city by 
famine instead of fire, if possible. Circular of Count Bismarck. Annual 
Reqister, for 1870, p. 187.

The rule that the bombardment of a fortified town should be pre
ceded by notice was asserted by the representatives of neutral powers in 
Paris, during the siege ; and they accordingly united in a note to Count 
Bismarck, requesting that in accordance with the recognized principles 
and usages of the law of nations, steps may be taken to permit their 
countrymen to place themselves and their property in safety.” Foreign 
Relations of the United States, 1871, pp. 282, 295. This was refused by 
Count Bismarck, on the ground that ample warning and opportunity to 
leave had been given. Id. pp. 293, 363.

Retaliation, when allowed.
758. Upon satisfactory evidence that the rules of 

lawful warfare are violated by an enemy, and if there 
be no other means of restraining his excesses, retalia
tion may, after deliberation, be justly resorted to in 
order to compel him to observe the law.
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Lawrence's Wheaton, Elem. of Intern. Law, pp. 607, 608; Dana's 
Wheaton, % 347, citing Vcittel, Droit des Gens, liv. III., cli. 8, £ 142 ; cli. 9, 
§§ 166-173 ; Marten's Precis da Droit des Gens Modernede VEurope, liv. 
VIII., cli. 4, §§ 272-280; Klilber, Droit des Gens, Part II., tit. 2, sec. 2, cli. 
1, §§ 262-265. Bluntschli, Droit Intern. Godifie, § 567 ; Lieber, Instruc
tions, H 28.

In the war of the rebellion, the president of the United States issued 
an order, July 30, 1863, in view of barbarities inflicted upon prisoners by 
the enemy, declaring that for every soldier of the United States killed 
in violation of the laws of war, a rebel soldier should be executed ; and 
for every one enslaved or sold into slavery by the enemy, a rebel soldier 
should be placed at hard labor on the public works, until the other 
should be released and treated as a prisoner of war. General Orders of 
D. S. War Department, v. 2, p. 323, No. 252.

Mode of retaliation, not to be barbarous.
759. Retaliation for barbarous hostilities, such as 

mutilation, deprivation of food or drink, or enslave
ment of prisoners, the use of unlawful weapons, or 
other cruelties, cannot be made by inflicting the same 
barbarities ; but maybe by inflicting death.

This principle is declared in Lieber’s Instructions, 58, in respect to 
enslavement.

Passive or disabled enemies and 'prisoners.
760. The refusal of quarter, when authorized, does 

not justify killing passive enemies, or active enemies 
already disabled on the ground, or those who are al
ready prisoners.

Lieber’s Instructions, 61 ; Bluntschli, Droit Intern. Godifie, § 582.

Bribery and intrigue.
761. Bribing or attempting to bribe any enemy im

pressed with the military character of the hostile na
tion, or any of its officers, agents or servants ; and 
clandestinely corresponding with a faction in the 
enemy’s forces or people, are unlawful.

Halleck says, the latter is not unlawful; though the former is not 
honorable.

Kliiber, (Droit des Gens, £ 244,) declares the corrupting of the generals 
and functionaries of the enemy to be unlawful, as well as engaging its 
subjects in treason or sedition.
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Woolsey, (International Law, § 127, p. 218,) says, that “ to lead the 
officers, counsellors or troops of an enemy to treachery by bribes, or to se 
duce her subjects to betray their country, are temptations to commit a 
plain crime, which no hostile relation will justify. Yet to accept of the 
services of a traitor is allowable citing Vattel, Droit des Gens, III., 10, 
§§ 180, 181.

The laws of war impose the punishment of death on one who attempts 
to bribe an officer or induce a soldier to desert. Halleck, Intern. Law & 
Laics of War, p. 409, § 27 ; citing Phillimore, Int. Law, v. 3. § 106.

Bluntschli, (Droit Intern. Godifie, § 564, and note,) says, that the insti
gation of treason in the officers and soldiers of the enemy is not to be 
countenanced, but to instigate acts not dishonorable in themselves, such 
as political offenses in other cases, is allowable.

It seems proper, however, for the nations uniting in this Code to re
cognize the obligation of respecting the rights of allegiance in regard to 
civilians as well as soldiers.

Good faith in keeping engagements.
762. Lawful promises made to the enemy must be 

kept, in good faith.
Bluntschli, Droit Intern. Godifie, % 566; More, Nouveau Droit Intern. 

v. 2, p. 356.

4 4 Stratagems5 ’ defined.
763. Stratagems are snares laid for' an enemy, or 

deceptions practiced on him.

Unlawful stratagems.
764. The following are unlawful stratagems :
1. Any false communication, by word, sign or other

wise, addressed directly to the enemy
2. The use of false colors,2 false uniforms, ’ and false 

signals4 of distress ;
3. Disguise, or using indicia of neutrality or inac

tivity, for the purpose of committing acts of hostility, 
with the appearance of a peaceful intent ;5 and,

4. All other acts of perfidy6 and treachery.
1 This is a more strict rule than is at present applied, but with the 

distinctions made in the next Article, is not more strict than good faith 
seems to require. The exigencies of lawful negotiations require that 
communications directly to the enemy should be truthful.

2 This will change the rule heretofore existing. Bluntschli, (Droit
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Intern. Godifie, § 565, and note,) says, it is not now unlawful to deceive 
the enemy by using his own colors and uniform; but before actual con
test the true character must be disclosed.

IAeber, (Instructions, 1" 65,) says, the use of the enemy’s emblems of 
nationality for the purpose of deceiving him in battle, is perfidious.

False colors at sea are now allowed to be used in sailing, even in pur
suit, but the commission of any act of hostility under false colors is 
piracy. Halleck, (Intern. Law and .Lams of War, p. 404,) says, that firing 
the affirming gun is not an act of hostility within this rule; but cites 
Masse and Hautefeuille, as of a contrary opinion.

Ortolan, (Diplomatic de laMer, v. 2, pp. 29, 30,) says, that it is not dis
honorable, at sea, to draw the enemy into combat, or escape a superior 
enemy, by raising a false flag, but it is forbidden to commence or con
tinue the combat under any other flag than the true one. Formerly it 
was forbidden to fire the warning gun under a false color, but now the 
French law only requires the French flag to be displayed before firing 
shot.

See also on this subject, 2 Wildman's Intern. Laio, 25; The Peacock, 
4 Robinson's Rep., 187 ; Pistoye et Duverdy Traite des Prises, tit. 5, cli. 1 ; 
Masse Droit Com., t. 1, § 307 ; Hautefeuille, Droit des Nations Neutres, t. 
4, p. 8 ; Valin, Traite des Prises, cli. 1, sec. 1, § 9 ; Lebeau, Nomeau Code 
des Prises, t. 6, pp. 223, 283 ; De Gussy Droit Maritime, liv. 1, tit. 3, § 25.

By the present Article, a capture accomplished by the use of false 
colors will be unlawful. The protection of neutrals seems to require 
that the false use of neutral colors shall not be resorted to by belliger
ents ; and the enlarged immunity herein proposed for neutrals makes 
this restriction still more important.

8 Lieber, (Instructions, 64,) says, that if uniforms captured from the 
enemy are used, a striking mark or sign must be adopted for distinction. 
Troops who fight in the enemy’s uniform without such mark could ex
pect no quarter. Bluntschli, (Droit Intern. Godifie, § 583,) seems to apply 
this rule only to the use of such uniforms in battle.

4 For an instance of the use of false signals of distress, see Vattel, 
Droit des Gens, liv. iii., c. 10, § 178. False signals not addressed to the 
enemy may perhaps be regarded as a part of lawful stratagem.

5 The principle which it is desired to establish is, that since new im
munity from the evils of war is proposed for passive enemies and neu
trals, belligerents shall not perfidiously take advantage of this as a means 
of stratagem. The case cited by Ortolan, (Diplomatic de la Mer, v. 2, p. 
31,) of the British vessel of war in 1800, whose officers and men took pos
session of a Swedish vessel, a neutral, and in her surprised two Spanish 
frigates at anchor, is,—so far as the offense against the Spanish forces is 
concerned,—only an extreme case of pursuit under false colors. If neu
trals and passive enemies are to be respected, it seems proper to forbid 
using any indicia of neutrality or inactivity as a cover for hostilities.

Disguise for the purpose of getting within the enemy’s lines without
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force, to put a person to death, is unlawful; but disguise of ships or 
forces, for gaining a position or making a capture with force, is not.

(i It is the breach of good faith, express or implied, which constitutes 
perfidy. Halleck, Intern. Laic and Laws of War, p. 402.

Fiore, (Nouveau Droit Intern., v. 2, p. 282,) concludes that stratagem 
is permissible only when it does not violate the principles of morality, 
pledged faith, and the general rules of war.

Lawful stratagems.
765. The following are lawful stratagems :
1. False representations, addressed to any other 

than the enemy, though intended to come to his 
knowledge

2. Feigning assent to an infamous proposal, and 
making false communications in response thereto ; and,

3. Surprise, without disguise or treachery.
1 Halleck, Intern. Law ancl Laws of War, p. 405.
Wildman, (Intern. Laic, v. 2, p. 24,) says, unqualifiedly, that disguising 

men and ships, except firing under false colors, as well as spreading false 
news, and the like, are lawful. .

No rule of war forbids a commander to circulate false information, 
and to use means ‘for deceiving his enemy with regard to his move
ments. Woolsey, Intern. Law, § 127.

Piratical use of false colors, &c.
766. Acts of hostility committed by a ship under 

false colors, or by the use of a neutral ship, or accom
plished by the use of false colors, or of false signals, 
addressed to the enemy, are acts of piracy.

See note to Article 764; and compare Article 61.

“Spies” defined.
767. Spies are persons who, with disguise or other 

deception, go peaceably among the enemy to discover 
his condition.

Lieber’s Instructions, If 88.
Halleck, (Intern. Law and Laics of War, p. 406,) includes in his defi

nition the act of communicating information so acquired to the em
ployer. But it is not necessary to show that done or even intended, in 
order to constitute a spy.

An open reconnoissance is not forbidden. Bluntschli, Droit Intern. 
Codifie, § 630. .
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Employment and punishment of spies.
768. It is lawful to employ spies, without corrupt

ing public or military officers1 ; but a spy is punishable 
with death if captured while acting as such,2 or in go
ing or returning.

1 Fiore, Nouveau Droit Intern., v. 2, p. 283,
2 The act of Congress of the United States, of March 3, 1863, § 38, pun

ishes with death, all persons found in time of war, lurking or acting as 
spies, in or about any of the fortifications, posts, quarters or encamp
ments of any of the armies, of the United States, or elsewhere.

Lieber, (.Instructions, T 83,) says, that a scout,—that is a person who 
with disguise or other deception lurks within or about the lines of the 
enemy to obtain information,—is punishable with death.

But it seems that one who lurks without, the lines should not be pun
ished for that alone.

A successful spy or war-traitor safely returned to his own army and 
afterwards captured as an enemy, is not subject to punishment for his 
acts as a spy or war-traitor, but he may be held in closer custody as a 
dangerous person.

Guides.
769. A belligerent may compel any inhabitant to 

serve as guide or pilot; and one who serves his own 
nation as guide, or who by compulsion serves the enemy 
as guide, is not punishable therefor.

lieber’s Instructions, 93-95 ; Bluntschli, Droit Intern. Godifie, ££
634, 635. *

If a citizen of a hostile and invaded district voluntarily serve as a 
guide to the enemy, or offer to do so, he is deemed a war-traitor, and 
may be punished with death.

A citizen serving voluntarily as a guide against his own country 
commits treason, and may be dealt with according to the law of his 
country.

Punishment of guides.
770. Guides or pilots who intentionally mislead, are 

punishable with death.
Lieber’s Instructions, *[ 97; Bluntschli, Droit International Godifie, 

% 636.

Solicitation of desertion unlawful.
771. It is unlawful to solicit desertion from military
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duty; but, except during a trace or armistice,1 de
serters may be received and enlisted into service.

Fiore, Nouveau Droit Intern., v. 2, p. 282.
1 2 Wildman’s International Laio, p. 27 ; citing Grotius, III., 21, yiii 

Puffendorf, VIII., 7, xi.

Enlistment of deserters no protection from punish
ment.

772. A deserter who enlists with the enemy is not 
thereby protected from punishment according to the 
military law of the nation whose service he deserted, if 
he fall into its power again.

Lieber's Instructions, If 48 ; Woolsey’s International law, § 128, p. 220.

Article 773.
774.
775.
776.
777.
778.
779.
780.
781.
782.
783.
784.

CHAPTER LX.
TRUCE AND ARMISTICE.

“ Truce ” and “ armistice ” defined. 
Authority to make a truce. 
Authority to make armistice. 
Publication of truce. 
Interpretation.
Effect of armistice or truce. 
Enforcing.
Expiration.
Unauthorized breach. 
Recommencing hostilities.
Flags of truce.
Effect of capitulation,

“ Truce ” and “ armistice ” defined.
773. The term “truce,” as used in this Code, means 

a suspension of hostilities as to a part of the forces on 
either side, or as to one or more places.

The term “ armistice” means a suspension of all hos
tilities between the belligerents.

Halleck, (Intern. Law and Laics of War, p. 654,) and Bluntschli, {Droit 
Intern. Godifie, §§ 687, 689,) distinguish between a suspension of arms, as 
being a temporary and local cessation of hostilities by a detachment of 

6* *
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troops, and a truce, as a suspension of hostilities for a considerable length 
of time, and for a general purpose.

Authority to make a truce.
774. A truce may be concluded between the com

manders of the belligerent forces respectively, extend
ing to their own commands, without special authority.

Authority to make armistice.
775. An armistice can be concluded only by agree

ment of the governments of the respective nations.
In the exercise of a general implied power incidental to tlieir official 

stations, generals and admirals may suspend or limit the exercise of hos
tilities within the sphere of their respective military and naval com
mands, by means of special licenses to trade, of cartels for the exchange 
of prisoners, of truces for the suspension of arms, or capitulations for the 
surrender of a fortress, city or province. These conventions do not, in 
general, require the ratification of the supreme power of the State, unless 
such ratification be expressly reserved in the act itself. Lawrence's 
Wheaton, Elem. of Intern. Law, p. 442, § 3 ; Dana's Wheaton, % 254, cit
ing Martens, Precis, liv. II., cli. 2. §§ 49, 51, 65; Heffter, Droit Interna
tional, § 87; Grotius, de Jure Belli ac Pads, lib. III., cap. 22, §§ 6-8 ; 
Vattel, Droit des Gens, liv. II., cli. 14, § 207.

The conclusion of a general armistice, by the general or admiral com 
manding in chief the military or naval forces of the State, applicable to 
all hostilities in every place, and to endure for a long or indefinite period, 
requires either the previous special authority of the superior power of 
the State, or a subsequent ratification by such power. Lawrence's 
Wheaton, p. 685, ^ 19 ; Dana's Wheaton, £ 401, citing 1 Kent's Comment
aries, 59 ; see Halleck, Intern. Law & Laws of War, p. 655 ; Execu
tive Documents, 31 st Cong., No. 17, p. 601; Kliiber, Droit Interna
tional, §£ 277,. 278 ; Bluntschli, Droit Intern. Godifie, % 688, 689. This 
amounts in effect to a temporary peace, except that it leaves undecided 
the controversy out of which the war originated.

Such acts or agreements, when made without authority, or exceeding 
the limits of. the authority under which they purport to be made, are 
called sponsions. These must be confirmed by express or tacit ratifica
tion. Lawrence's Wheaton, p. 442, § 4 ; Dana's Wheaton, § 255.

Publication of truce.
776. A truce or armistice binds the principals from 

the time of making the same, but no others until it has 
been published. Persons ignorantly violating it are 
not responsible civilly or criminally, but the principal
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whose duty it was to publish it is bound to make com
pensation to the party inj ured.

2 Wildman's International Law, 28.
To prevent tlie difficulties and damage that might arise from acts 

committed in ignorance of a truce, it is usual to fix a prospective period 
for the cessation of hostilities, with reference to distance and the situa
tion of places. • Lawrence's Wheaton, Elem. of Intern. Laic, p. 686, § 21; 
Dana's Wheaton, § 402; 1 Kent's Commentaries, p. 160; citing Vattel 
Droit des Gens, bk. 3, c. 15, 239, 244.

Interpretation.
777. Where the language of a truce or armistice is 

ambiguous, that construction is to be preferred which 
extends the benefits thereof.

2 Wildman’s Intern. Law, 27 ; citing Grotius, de Jure Belli ac Pads, III., 
21, 4 ; Vattel, Droit des Gens, III., £ 244.

Effect of truce or armistice.
778. Unless the terms of a truce or armistice indi

cate a different intention of the parties, the following 
rules apply:

1. It takes effect from the moment it is agreed on
2. Neither party, during its continuance, can do 

any act directly injurious to the other ;2
3. Neither party can take advantage of the cessa

tion of hostilities to gain a different position, or to 
threaten or strengthen a besieged place by works or 
military supplies, or to do any other act which could 
not safely be done in the midst of hostilities; but all 
things are to remain as they were in the places con
tested, and of which the possession was disputed at the 
moment of concluding the truce or armistice ; and,

4. Subject to the foregoing restrictions, either party 
may continue general active preparations for war, by 
constructing or repairing fortifications, raising troops 
and gathering supplies.

1 Fiore Nomean Droit Intern., v. 2, p. 356.
2 1 Kent's Commentaries, pp. 160, 161; Vattel, Droit des Gens, liv. III., 

cli. 16, §§ 245-251. Bluntschli, (Droit Intern. Codifie, § 692,) sayp, that a
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belligerent may take possession of places which the enemy lias aban
doned, but not those which he accidentally omits to occupy or guard.

It is lawful during a truce, unless its terms forbid, to withdraw forces 
or collect reinforcements, but not to advance or occupy unguarded posi
tions, or receive deserters. 2 Wildman's Intern. Lane, 27.

It is obvious that the contracting parties may, by express compact, 
derogate in any respect from these general conditions. For a full treat
ment of this subject in detail, see Halleck, Intern. Law and Laws of War, 
pp. 657-600 ; Phillimore's Intern. Law, III., 117, 118, 107-8 ; 1 Kent's 
Commentaries, 16,180 ; Heffter, Envoi). Volker. 142-8; Marten's Precis 
du Droit des Gens, §§ 298-4; Wildman's Intern. Law, II., 27. See also 
Lieber's Instructions for the Govern, of Annies of United /States, 1]1| 185
147 ; Bluntschli, Droit Intern. Godifie, § 691.

The computation of time is regulated by Article 994

Enforcing.
779. Any party to a truce or armistice may inter

fere to prevent any other party from doing any act in 
violation thereof.

The hostilities it seems must be confined to what is necessary for such 
prevention, unless the acts are a breach of conditions which terminate 
the truce. Halleck, Intern. Law and Lanes of War, p. 658.

Expiration.
780. A truce or armistice is terminated, either,
1. By the expiration of the time limited by its 

terms; or,
2. If no time be limited, then upon the expiration 

of due notice given to either party by the other to ter
minate it at a specified time ; or,

8. By a breach of its stipulations, expressed to be 
conditions1 thereof.

1 Halleck, Intern. Law and Lanes of War, p. 658. Wildman, {Intern. 
Law, v. 2, p. 27, citing Grotius, de Jure Belli ac Pads, III., 21, XI.,) says, 
that the obligation of a truce ceases if violated by the other party, for 
the obligation is conditional.

.When a penalty is annexed to a violation an option is given, and if 
the penalty is demanded and paid the truce continues. 2 Wildman's 
Intern. Laic, 28.

Unauthorized breach.
781. A truce or armistice is not terminated by acts
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not authorized by the commander, unless they are rati
fied by a refusal of satisfaction or otherwise.

2 Wildman's Intern. Law, 28 ; Bluntschli, Droit Intern. Godifie, ^ 690, 
696.

Recommencing hostilities.
782. At the expiration of a trace or armistice, hos

tilities may be commenced without any new declara
tion of war, or notice, unless otherwise agreed.

Lawrence's Wheaton, Elem. of Intern. Laio, p. 687, § 23; Dana's 
Wheaton,, % 404, citing Liv. Hist., lib. IV., cap. 30; 1 Kent's Commentaries, 
p. 161, citing Vattel, Droit des Gens, bk. 3, c. 16, § 260 ; Blnntschli, Droit 
Intern. Godifie, §§ 694, 695.

Flags of truce.
783. The bearer of a flag of truce is to be respected 

and protected by each belligerent, as far as possible, 
in coming and going, without suspending hostilities, 
but cannot insist on being admitted ; and if admitted 
during an engagement, may be detained till the engage
ment is over.

Lieber's Distractions, 111-113.

Effect f capitulation.
784. After signing the capitulation of a fortified 

place, the capitulator must not injure the works or 
property which he is to deliver up, unless the right to 
do so is reserved in the capitulation.

Lieber's Instructions, 144.
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CHAPTER L X I .

MEDICAL SERVICE.

Article 785. “ Ambulances” and “hospitals” defined.
786. Neutrality of ambulances and hospitals.
787. Persons attached to ambulances and hos

pitals.
788. Hospital supplies.
789. Exemption of private property and persons.
790. No distinction to be made in succor.
791. Immediate exchange of sick and wounded.
792. Prisoners incapacitated from future service.
793. Other sick and wounded.
794. Flag and badge.
795. Hospital ships to be of white exterior with

green ports.
796. Effect of visitation of private ship used for

sick and wounded.
797. Belligerent’s control of private ship used

for sick and wounded.
798. Voluntary societies for succor at sea.

“Ambulances” and “hospitals” defined,
785. The terms “ ambulances ” and “hospitals” as 

used in this Code, include all establishments, places, 
ships and vehicles, permanent or temporary, which are 
exclusively devoted to the reception, care or transpor
tation of the sick or wounded, or of supplies or attend
ants therefor.

Neutrality of ambulances and hospitals.
786. Ambulances and hospitals are to be deemed 

neutral, and as such must be respected and protected 
by each belligerent, as long as they contain sick or 
wounded, and have only a sufficient guard to protect 
the inmates from disorderly violence.

Convention of Geneva, Art. 1.
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Persons attached to ambulances and hospitals.
787. The persons attached to the ambulances and 

hospitals, mentioned in the last article, for medical ser
vice, shall continue their functions after the enemy has 
taken possession of the place or ship where they are, 
until they withdraw to join the forces to which they be
long. When they insist upon withdrawing, the com
manding officer must fix the time for their depart
ure, with the least delay of which military necessity 
admits.

While they remain with the enemy they are entitled 
to receive from him the support and treatment appro
priate to their rank or service, according to the rate of 
either belligerent, whichever may be the lowest.1

• Convention of Geneva, Art. 3, and additional Articles 1 and 2. The 
neutrality assured to these persons is defined by Article 749. v

1 Etude aur la Convention, par Gnsta,ve Moynier, p. 172.

Hospital supplies.
788. The supplies of ambulances are not subjects 

of capture ; arid the persons in the service thereof, on 
withdrawing after capture, as mentioned in article 787, 
may take aAvay their private property.

The Convention of Geneva, Art. 4, leaves the supplies of hospitals, as 
distinguished from the ambulance service, subject to capture.

Exemption of private property and, persons.
789. A house which receives and cares for sick or 

wounded must be respected and protected ; and the 
householder shall be in due proportion exempted from 
the billeting of troops, and from forced contributions.

Convention of Geneva, Art. 5, and additional Article 4.

No distinction to be made in succor.
790. The sick and wounded prisoners of war of 

both belligerents must be received and cared for with
out distinction of nationality.

Convention of Geneva, Art. 6, •] 1.
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Immediate exchange of sick and wounded.
791. Immediately after a battle the chief command

ing officers may, by mutual consent, each send his 
sick and wounded prisoners of war to the outposts of 
the other,1 without further conditions of exchange.5

1 Convention of Geneva, Art. 6, *[ 2.
- This seems to be implied.

Prisoners incapacitated from future service.
792. Sick or wounded prisoners of war, who, after 

recovery, are found incapable of future military ser
vice, must be sent back to their own nation, as soon as 
practicable.

Convention of Geneva, Art. 6, *[ 3. '

Other sick and wounded.
793. By consent of both belligerents, sick or 

wounded prisoners of war taken by either, and not in
capable of future service, except officers above the 
rank of colonel,1 may be sent back to their nation as 
soon as practicable, on condition of not taking up arms 
again during the war, unless duly exchanged.

Convention of Geneva, Art. 6, 4. and additional Art. 5. The effect of
the latter article, though in its form imperative, is merely permissive as 
above stated. See Etude sur la Convention, par Moynier, pp. 217-223.

1 The rank should be made definite, as here stated.

Flag and badge.
794. In order to secure the protection offered by 

this Chapter, a hospital flag, accompanied always by 
the national flag, must be displayed by the hospitals 
and ambulances, and a badge must be worn by the 
persons in the service. .

The flag and badge are a red cross on a white 
ground. They can be used only by permission of the 
military authority.

Convention of Geneva, Art. 7.
A yellow flag has been used in the United States navy to designate a 

boat bearing medical officers. IT. S. Navy Ordnance, pt. 2, p. 26, § 83.
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A red flag lias been‘used to indicate the handling of powder. Id., pt. 3, 
p. 52,§ 157.

Hospital ships to be of white exterior with green 
ports.

795. Hospital ships and boats must also be distin
guished by a white exterior with green ports.

Convention of Geneva, additional Art. 12, 3. "

Effect of visitation of private ship, used for sick 
and wounded.

796. The visitation of a private ship used for sick 
and wounded, notified upon its log, by a public armed 
ship of the enemy, renders it unlawful for the sick and 
wounded on board to take up arms again during the 
war, unless duly exchanged. And the visiting ship 
may put on board a sufficient force to secure ' the per
formance of this obligation.

Convention of Geneva, Art. 10, additional Art. 1. The two paragraphs 
which protect cargo on such vessels if not contraband, will be rendered 
superfluous by the Articles relating to private property. The last para
graph of the article seems superfluous. See Etvdes a nr la (tonwilt-ion. 
par Moynier, p. 263. 3 . . ■‘

Belligerent s control of private ship used, for sick 
and wounded. . . . ,

797. A belligerent from whom protection or respect 
is claimed for a ship under the last article, may forbid 
its taking any direction, or maintaining any inter
course, which he may judge prejudicial to his opera
tions.

Convention of Geneva, Art. 10, additional paragraph 3.

Voluntary societies for succor at sea.
798. Any nation may give to a commission or so

ciety, organized under its law for the succor of sick and 
wounded in war, written authority to employ ships 
and the necessary attendants and supplies for the suc
cor of sick and wounded at sea, subject to the provi-y* *
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sions of this Chapter ; and they must be respected and 
protected accordingly.

Substituted for the more special provisions of the Convention of 
Geneva, additional Article 18. '
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CHAPTER L X 11.

RELIGIOUS SERVICE.

Article 799. Chaplains, &c., to be respected and protected.

Chaplains, &c., to be respected and protected.
799. Chaplains, ministers of the gospel, and priests 

of every religion, engaged in ministering, as such, to 
the forces of a belligerent, or to prisoners, or to any 
persons suffering in war, must be respected and pro
tected by each belligerent, so long as they take no 
part in the hostilities.1

The provisions of articles 787 and 788 apply to such 
persons and to the books and other articles used in 
their religious service.

1 Perhaps a badge should be required to be worn by them.
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CHAPTER L X111.

PRISONERS.

Akticle 800. The right to take prisoners.
801. What persons may be taken prisoners/
802. Persons not entitled to be treated as pris

oners of war.
803. Messengers.
804. Personal property of prisoners of war.
805. Sums of money.
806. Surrender of side-arms.
807. Provision for maintenance of prisoner^.
808. Restraint.
800. Rights of prisoner.
810. When prisoners of war may be punished.
811. Treason and other offenses committed in

waging civil war.
812. Information.
813. Deceit by prisoner.
814. Compulsory labor.
815. Subject to retaliatory measures.
816. “ Parole ” defined.
817. Parole.
818. Forbidding parole.
819. Extortion of parole by ill usage. .
820. Paroles to be reduced to writing.
821. Obligation of a parole.
822. Violation of parole. ^
823. Escapes.
824. “^Hostage ” defined.
825. Treatment of hostages.
826. Death of hostage.
827. Cartels.
828. Right of belligerent to retain prisoners.
829. Manner of exchanging prisoners.
830. Ransom.
831. Cartel for exchange.
832. Breach of cartel.
833. Cartel ships.
834. Protection of cartel ships,
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The right to take prisoners.
800. Any belligerent lias a right to take prisoners.

What persons may be taken prisoners.
801. The following persons may be taken prisoners, 

and no others:
1. Active enemies, as defined by article 746 ;
2. Those who are connected with the operations of 

the military forces, whether with or without the author
ity of the nation ;

3. The sovereign or chief executive officer of the en
emy, or of his allies ;

4. Officers of the civil government of the enemy 
whose functions directly subserve a military purpose ;

5. Persons who are engaged in the country of the 
enemy, or within the military lines, in proclaiming 
opinions or disseminating information prejudicial to 
the success of the belligerent;

6. Persons charged with offenses against the provi
sions of this Book ; or with a violation of the military 
law of the captor, when amenable thereto and,

7. Persons of whatever character found on the field 
of battle.

FioriNon cam ])r<df Intent., v. 2, p. 290.
Bln ntsehli,(Droll Intern. Codifie, £ 594,1 says, that all enemies may be 

taken prisoners; the inhabitants of the country may be, exceptionally, if 
the safety of the belligerent army requires it. lie enumerates as proper 
subjects of capture, journalists and others who advance hostile opinions, 
the sovereign and diplomats of the enemy, and of his allies.

Halleck, (Intern. Late and Latrm of War, p. 428, ^ 4,) says, non-com
batants forfeit their exemption by inciting others to hostilities. JAeber 
Instruction#, fl|*[ 49, 50,) include among persons liable to be treated as 
prisoners of war, “ all men who belong to the rising at niaxsc of the hos 
tile country; all those who are attached to the army for its efficiency, 
and promote directly the objects of the war ; . . . citizens who accompany 
an army for whatever purpose, such as sutlers, editors or reporters of 
journals, and contractors;” . . . and also, if captured on belligerent 
ground, and if unprovided with a safe conduct from their captor’s gov
ernment, “ the monarch and members of the hostile reigning family, 
male and female; the chief, and chief officers, of government; and all
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persons who are of particular and singular use and benefit to the hostile 
army and its government.”

The term “ active enemies,” used in the text, and defined by Article 
746, will include all of these whose possession is important to the 
victor.

Surgeons, nurses and chaplains are usually classed among non-com
batants, unless special reasons require an opposite treatment of them. 
Woolsey’s Litem. Law, § 128; Lieber’s Instructions, 1]' 58. If they are 
held by the commander, or at their own desire, they are to be treated as 
prisoners of war.

1 This will include deserters. See Vattel, Droit des Gens, liv. 8, cli. 8, 
£ 144 ; Halleck, Intern. Law & Laws of War, p. 448, § 24.

Fugitives from allegiance are not provided for, as it is not proposed to 
suspend the right of expatriation during war.

Persons not entitled to be treated as prisoners of 
tear.

802. All prisoners taken in war are to be deemed 
and treated as prisoners of war, except the follow
ing:

1. Those who, not being impressed with the military 
character, are unlawfully waging hostilities ;

2. Those who are unlawfully giving aid and comfort 
to the enemy ;

3. Spies ;
4. Pirates ; and,
5. Those who are charged with a violation of provi

sions of this Book, or of the military law of the captor.

Messengers.
803. Messengers, employed by the enemy between 

different positions or parts of his own forces, are enti
tled, whenever captured, to be treated as prisoners of 
war, unless employing treachery or disguise.

Bluntschli, Droit Intern. Codifie, % 689.
Liebcr, (.Instructions, 99,100,) says, that “ a messenger carrying writ

ten despatches or verbal messages from one portion of the army, or from 
a besieged place, to another portion of the same army, or its government, 
if armed, and in the uniform of his army, and if captured while doing 
so, in the territory occupied by the enemy, is treated by the captor as a 
prisoner of war. If not in uniform, nor a soldier, the circumstances con
nected with his capture must determine the disposition that shall be 
made of him. A messenger or agent who attempts to steal through the
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territory occupied by the enemy, to further, in any manner, the interests 
of the enemy, if captured, is not entitled to the privileges of the prisoner 
of war, and may be dealt with according to the circumstances of the 
case/’

This rule, however, seems too harsh. ,

Personal property of prisoners of war.
804. Subject to the next two articles, money and 

other valuables on the person of a prisoner of war, or 
in his possession, as well as clothing, remain his pri
vate property, and tlieir appropriation by the captor is 
unlawful.

Lieber's Instructions, m 72.

Sums of money.
805. If the captured money of a prisoner of war be 

more than is necessary for his support, the excess may 
be appropriated by the captor, to be disposed of as the 
national authority directs.

Lieber's Instructions, *i 72.

Surrender of side-arms.
806. Officers when taken prisoners must surrender 

their side-arms, unless the captor waives the surrender. 
Leave to retain side-arms does not allow the prisoner 
to wear them.

Lieber's Lest ructions, If 78.

Provision for maintenance of prisoners.
807. Prisoners of war must be sufficiently fed, 

clothed, sheltered and medically provided for by the 
captor, and treated in all respects with humanity.1

The enemy may be required to make good the ex
pense,2 unless the detention be caused by the captor’s 
refusal to exchange or ransom.3

1 Lieber's Instructions, ^ 70, 71). As to tlieir treatment, see also 
Woolsey's International Law, § 828.

- Vattel, Droit des Gens, liv. 8, cli. 8, § 154; Halleck, Intern. Law (0 
Laws of War, p. 434, §§ 14, 17.

•s Halleck, Intern. Law & Laics of War, p. 436, § 10.
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Restraint.
808. Prisoners of war may be subjected to the re

straint necessary1 for tlieir safe custody. The infliction 
upon them of any suffering or indignity is unlawful.

2 Wildman’s Intern. Law, p. 26.
1 Prisoners of war may be confined or fettered, when necessary for 

tlieir safe keeping. Hailed, Intern. Law & Laws of War, p. 430, § 7.

Rights of •prisoner.
809. A prisoner of war does not lose any of his 

rights, except that of liberty. His captivity only sus
pends the exercise of those rights with which it is in
consistent.

Bluntschli, Droit Intern. Codifie, § 738.

When prisoners of war may be punished.
810. A prisoner of war cannot be punished for be 

ing an enemy, nor for lawful hostilities committed by 
him as such.1

He may be punished for crimes2 committed against 
the captor or the captor’s people, for which he has not 
been punished by his own nation.

Lieber's Instructions, 56, 59.
1 Opinions of Sir John Dodson, Sir John Campbell and Sir JR. M. Rolfe, 

in Cases & Opinions in Constitutional Law, by Forsyth, p. 199.
* These crimes are not only such as are defined by this Code, but in

clude others.

Treason and other offenses committed in waging 
civil war.

811- The provisions of this Code as to prisoners of 
war do not prevent a nation from punishing its own 
members or domiciled residents, for any violation of its 
laws involved in their taking part in a civil war.

Information.
812. Prisoners cannot be required to give informa

tion concerning their own forces ; nor if required to do 
so, can they be punished for giving false information.
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Lieber’s lustruetims, If 80. Perhaps an exception should be made 
in respect to services as guides.

Deceit by prisoner.
813. If a, prisoner assume a false rank or condition 

to affect his treatment in respect of confinement or ex
change, his release may be refused, and he may be 
punished on recapture after release obtained by such 
means.

Lieber’s Instructions, 1[ 107.

Compulsory labor.
814. Prisoners of war cannot be required to work 

for the captor, except for their own support, in case 
their own nation fails to provide adequately for them, 
and then only according to their rank and station ;* 
and not in any service which directly subserves a mil
itary purpose.2
‘ 1 Lieber’s Instructions,^ 76. IlaUech, (Intern. Laic & Laws of War,
p. 436, £ 15,) says, they are not required to do so beyond the police duty 
of camp and garrison, and also where the enemy refuses to provide for 
them, and in extreme cases.

2 This qualification is obviously proper.

Subject to retaliatory measures.
815. All prisoners of war are liable to the infliction 

of retaliatory measures.
Lieber's Instructions, •! 59.
See Article 758.

“ Parole” defined.
816. A parole is a pledge of individual good faith 

and honor to do, or to omit doing, certain acts, after he 
who gives his parole shall have been dismissed wholly 
or partially from the power of the captor.

Lieber’s Instructions,*| 120.

Parole.
817. Engagements made by prisoners of war that 

for a period not exceeding the duration of the war
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they will not escape, nor bear arms against the captor, 
are valid ; unless forbidden as provided in the next 
article; and the nation to which the service of such 
prisoners is due is bound to enforce such engage
ments.

Other engagements by prisoners of war inconsistent 
with their allegiance are void.

Halleck, Intern. Law & Laws of War, p. 434, § 12; General Orders 
of U. 8. War Department, 1863, vol. 2, p. 52, No. 49, § 12.

Paroles can only refer to the existing enemy and to liis existing allies, 
and the existing war. Gen. Ord. of U. 8. War Dep., 1863, vol. 2, p. 51, 
No. 49, § 9.

A military parol not to serve until exchanged must not be con
founded with a parole of honor, to do or not to do a particular thing not 
inconsistent with the duty of a soldier ; such as a parole of honor not to 
attempt to escape, given by a prisoner in actual custody, in order to ob
tain exemption from close guard or confinement. Such pledges though 
binding should be seldom given, for it is a prisoner's duty to escape if he 
can. Id., 1863, vol. 2, p. 237, No. 207, § 3.

It is the duty of the captor to guard his prisoners, and if, through ne
cessity or choice, he fail to do so, it is the duty of the prisoner to return 
to the service of his government. He cannot avoid this duty by giving 
an unauthorized parole. Id., 1863, vol. 2, p. 237, No. 207, § 2.

An officer who gives a parole for himself or his command on the battle
field, is deemed by the common law and usages of war, to be a deserter. 
Id., 1863, vol. 2, p. 51, No. 49, § 4.

Lieber, {Instructions, 1H[ 126-128,) says, that commissioned officers 
only are allowed to give their parole, and they can give it only with the 
permission of their superior, as long as a superior in rank is within 
reach; that no non-commissioned officer or private can give his parole 
except through an officer. And individual paroles not given through an 
officer are not only void, but subject the individuals giving them to the 
punishment of death as deserters. The only admissible exception is 
where individuals, properly separated from their commands, have suffered 
long confinement without the possibility of being paroled through an 
officer.

No paroling on the battle-field, no paroling of entire bodies of troops 
after a battle, and no dismissal of large numbers of prisoners, with a gen
eral declaration that they are ^paroled, is permitted, or is of any value.

Forbidding parole.
818. A nation which provides adequately for the

8*
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support of prisoners taken by the enemy, may forbid 
their accepting a release on parole.

See Halleck, Intern. Law & Laics of War, p. 438, § 18, who says, a 
nation cannot forbid a release on parole unless at the same time it pro
vides means of support during imprisonment.

Extortion of parole by ill usage.
819. A pledge or parole extorted from a prisoner 

by ill usage is not binding.
General Orders of U. 8. War Hep., 1863, vol. 2, p. 237, No. 207, § 3.

632

Paroles to be reduced to writing.
820. When a parole is given and received, there 

must be an exchange of two documents, in which the 
name and rank of the person paroled are accurately 
and truthfully stated.

And accurate lists of all paroled persons must be 
kept by the belligerents.

Lieber's Instructions, 124, 125.

Obligation of a %>arole.
821. An obligation by parole, not to serve again 

during the war, forbids active service in the field or at 
sea, against the paroling belligerent or his allies, but 
does not forbid active service against other belligerents, 
nor internal service, such as recruiting or drilling re
cruits, fortifying places not besieged, or quelling civil 
commotions, nor civil, diplomatic or other non-combat
ant service. -

Lieber's Instructions, 130.

Violation of parole.
822. A prisoner who violates a lawful parole may 

be punished with death if recaptured.
Martens, Droit des Gens, tome II., g 275 ; Lieber's Instructions, T 124.
The modern practice usually is to abstain from the infliction of death, 

except in an aggravated case, and to substitute close confinement with 
severities and privations not cruel in their nature or degree.
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Escapes.
823. A conspiracy among prisoners for a common 

escape is unlawful, and may be punished with death.
An individual escape or attempt at escape by a pris

oner of war, without conspiracy or violation of parole, 
is lawful; but a prisoner may lawfully be killed if 
discovered in flight.1

Lieber’s Instructions, If 77. •
1 On being recaptured the escaped prisoner cannot be punished for 

such escape. Ib., 1[ 78. *

“ Hostage ” defined.
824. A hostage is a person accepted as a pledge 

for the fulfillment of an agreement between belliger
ents.

Lieber’s Instructions, *[ 54. Hostages are now rarely given.

Treatment of hostages.
825. If the giver of a hostage fail to perform his ob

ligation, the hostage may be retained; but neither 
death, nor any personal injury beyond detention by 
such means only as are necessary for enforcing the 
pledge, can be inflicted on him.1

In other respects, hostages are entitled to the im
munities of prisoners of war.2

1 2 Phillimore’s International Law, p. 68.
It has been said that a hostage is to be treated as a prisoner of war, 

but by this no more is meant than that he is not to be treated as a crim
inal. He is not subject to the peculiar liability ?s nor has he the peculiar 
advantages of a prisoner of war. It is clear, says Phillimore, (vol. 2, p. 
68,) that any proceeding of rigor against a hostage, even if lie be forcibly 
seized in time of war, beyond what may be necessary for the security of 
his person, is illegal. Nor is he on the other hand entitled to exchange 
like a prisoner.

2 Bluntschli, Droit Intern, Codifie, § 600.

Death of hostage.
826. If a hostage die, the giver is not bound, except 

in case of an express stipulation, to replace him.
2 Phillimore’s Intern. Law, p. 68.
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Cartels.
827. It is the duty of belligerents to exchange pris

oners of war, or allow them to be ransomed on reason
able terms.

Spies, war-traitors and war-rebels are not exchanged according to the 
common law of war. The exchange of such persons would require a 
special cartel, authorized by the government, or, at a great distance from 
it, by the chief commander of the army in the field.

Right of belligerent to retain prisoners.
828. A belligerent has the right to retain prisoners 

of war until the end of the war, if exchange cannot be 
agreed on.

Vattel, Droit des Gens, liv. 3, ch. 8, § 153; Halleck, Intern. Law and 
Laws of War, p. 431, § 9.

Manner of exchanging prisoners.
829. Unless otherwise regulated by cartel or special 

agreement, exchanges of prisoners of war take place, 
number for number, rank for rank, wounded for 
wounded, with added condition for added condition, 
such, for instance, as not to serve for a certain period.

IAeber’s Instructions, If 105.

Ransom.
830. Ransom for prisoners can be required only for 

those remaining upon one side after a general exchange 
has taken place,1 and upon the authority of the nation 
by whose forces the capture was made.

An officer cannot take ransom. Lieber’s Instructions,1[ 74.
Fiore, {Nouveau Droit Intern., vol. 2, p. 295,) condemns the alleged 

right to claim ransom.
1 See Lieber’s Instructions, If 108.

Cartel for exchange.
831. A cartel, for the exchange of prisoners, may 

be agreed on by the nation, or by the commander in 
the field or fleet.

See Lieber’s Instructions, 1 106.
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Breach of cartel.
832. A cartel may be terminated by either party, 

whenever violated by the other.
Lieber’s Instructions, 1[ 109.

Cartel ships.
833. A cartel ship is one actually engaged by a bel

ligerent for service in the transportation of prisoners 
taken in war, agreeably to a cartel for exchange.

A cartel ship should carry a pass from the nation 
employing it, and a flag of truce, with the flags of each 
belligerent displayed together.

See Lushington’s Naval Prize Law, §§ 276, 277.

Protection of cartel ships. 1
834. Cartel ships, while actually and exclusively 

engaged in service as such, and in going to and return
ing from such service, if they engage in no other traffic 
or intercourse whatever, whether otherwise lawful or 
unlawful, and are guarded only by a sufficient force to 
suppress disorderly violence, are free from capture, 
and are to be respected and protected by each bel
ligerent.

Kent, (1 Commentaries, p. 66,) says, that it is indispensable that, a 
cartel for the exchange of prisoners be conducted with the most exact 
and exclusive attention to the original purpose, as being the condition 
upon which the intercourse by cartel ships can be tolerated. All trade, 
therefore, by means of such ships, is unlawful, without the express con 
sent of both the goverments concerned.

See Lttshington’s Naval Prize Law, § 275, where the rule is stated as 
excluding the carrying of cargo and engaging in unlawful intercourse.

For the existing rules as to cartel ships, see Wildman, Intern. Law, 
v. 2, p. BO. Compare Article 786.
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CHAPTER L X I V .
HOSTILITIES AGAINST PROPERTY.

Article 885.
886.

837.
838.
839.
840.
841.

842.
843.
844.

845.
846.
847.
848.
849.

850.
851.

What property may be seized.
What the belligerent may appropriate, and 

for what end.
Destroying means of communication.
Destroying facilities of navigation.
Ravaging or laying waste enemy’s country.
Property exempt from acts of hostilities.
Property exempt not to be sold or carried 

away.
Use of and title to public immovables.
Title to movables.
Revenues held in trust for governing the 

country.
Public ships surprised by war.
Private property to be respected.
Rescue.
Effect of recapture of property of a neutral.
Effect of recapture of property of a bellig

erent.
Military burdens of passive enemies.
Compensation for property taken for mili

tary uses.

The most important change of existing rules which is proposed by 
the provisions of this Chapter, is the exemption of private property from 
capture, at sea as well as on land, except in the cases of its being contra
band, or employed in illegal traffic, or actually used to promote the pur
poses of the war; and except also in cases of military necessity, when 
compensation is made.

The rule that private property on land ought to be respected as far 
as possible may now be regarded as fully recognized ; Blantschli, Droit 
Intern. Codifie, § 651; Lieber’s Instructions, 38; subject however, to 
the ill-defined exception of military necessity. See notes to Article 846.

It may be conceded that the earlier authorities sustained the right of 
taking booty on land ; and that the modern rule had its origin as asserted 
by Hautefeuille, (.Droits ct Devoirs des Nations Neutres, tit. III., section 
III., § 1,) in the impolicy of exasperating the inhabitants of a territory 
by depriving them of their goods; but whatever its original reason, it 
is sufficiently settled as a rule of civilized warfare to need no further dis
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cussion liere. The question now is whether the same rule ought not to 
be extended to property at sea.

The apothegm of Sir John Nicholl, (8 Term Rep., 548,) that “ there 
could be no such thing as a war for arms and a peace for commerce ; ” 
and that of Sir Traders Twiss, (Law of Nations, pt. II., p. 52,) that “ be
cause private war is inconsistent with public peace, it follows that pub
lic war is equally inconsistent with private peace,” are little more than a 
play upon words, or at best, maxims which belong to the times when 
every individual of one belligerent nation was deemed an enemy of every 
individual of the other ; when Vattel could inquire whether women and 
children are numbered among enemies, and answer in the affirmative ; 
and when even Kent could declare, that all meeting of citizens of adverse 
belligerents, except in deadly combat, was unlawful.

The rule now acknowledged by civilized nations is that the belligerent 
nations, not their non-combatant members, are enemies, (see Articles 705 
and 744;) and the history of recent great wars has demonstrated that 
there may be such a thing as a peace for commerce during a war of arms. 
Private war having become illegal, private peace should be secured so far 
as possible. There is no reason why public war should disturb private 
peace, merely for the sake of booty.

The chief arguments on this question, which still deserve considera
tion, are perhaps more completely indicated by Ortolan, (Diplomatie de la 
Mer, liv. III., cli. 2,) than by any other authors.

After alluding to the reasons of humanity, and of commercial interest, 
on which the protection of private property at sea has been urged, and 
raising the inadequate objection that some other severities of war are 
still more objectionable in these respects, and replying to the argument 
that the rule of justice must be uniform, by saying that the land and the 
sea are so different that the one cannot afford a rule for the other, he de
fends the right of capture at sea, upon the following grounds:

1. The object of war is to compel a peace by injuring the enemy ; and 
on land the military power may impose requisitions and levies on the 
inhabitants ; which, in fact, are only convenient modes of seizing private 
property, and cannot be substituted at sea for individual capture ;

2. If war at sea were to be restricted to the naval forces, it would 
be impossible to injure the enemy there, he keeping his ships of war 
in port; and meanwhile he might carry on intercourse by private ships 
with impunity ;

8. The capture of a ship and cargo is not like the confiscation of a 
warehouse of goods ; for the ship and seamen are potentially an auxiliary 
of the naval forces of the nation, and constitute a means of extending its 
power beyond it3 proper territory ; .

4. The doctrine of the freedom of the seas favors the right of cap
ture ; for, since a belligerent cannot take possession of the sea and hold 
it as a territory, he can only take the ships he finds there ; and as by oc
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cupying territory lie may interfere with the territorial power of his en
emy, so at sea by capturing ships he may interpose against his enemy’s 
right of passage on the seas;

5. The land rule does not leave non-combatants free to carry on an 
unrestricted commerce on the territory within military occupation ; but 
it forbids trade, it makes personal property inviolable only for a suffi
cient time to allow its sale or removal, and the continued protection of 
the title to real property is a principle inapplicable to ships, which are 
personal property ;

6. Without capture of private property, war at sea would be imperfect, 
and, in so far, interminable.

And, finally, he concludes that it is a question of conflict between na
tional and private rights ; and that private rights being the less import
ant interest, must yield so far as incompatible with the greater interest.

The solution which he suggests is the maintenance of the right of 
capture, both of ship and cargo; together with a partial protection of 
private right, by a restoration of the value of the goods, in specified 
cases, to be made either immediately, or at the termination of the war.

The one exception which he recognizes is that of the vessels, &c., of 
coast fisheries, when they serve chiefly as the means of subsistence of 
inoffensive inhabitants, and have no public and general importance.

Dana, (in a note to Wheaton,) earnestly advocates the practice of 
warring on commerce, declaring that in his opinion it is the most hu
mane, and often the most efficient part of war, and the least objectiona
ble part. “ It takes no lives, sheds no blood, imperils no households : has 
its field on the ocean, which is a common highway, and deals only with 
the persons and property voluntarily embarked in the chances of war, 
for the purposes of gain, and with the protection of insurance. War is 
not a game of strength between armies or fleets, nor a competition to kill 
the most men and sink the most vessels; but a grand valiant appeal to 
force, to secure an object deemed essential, when every other appeal has 
failed.” Dana's Wheaton, Elements of Intern. Laio, p. 876.

In reply to the observations that capture at sea corresponds with the 
right of requisition on land, and that the enemy may unexpectedly turn 
private ships and seamen into naval forces, it may be said that the 
right of requisition is restricted, and requires compensation; (see 
Article 851,) and that the capacity of a ship to serve in the war could at 
most be a ground for its detention, not for confiscation either of the ship 
or its contents.

The freedom of the seas, and the possibility of a belligerent avoiding 
maritime war by ceasing to send out ships of war, and the suggestion 
that maritime warfare will become inconclusive without the right of 
private capture, may well be urged as arguments in favor of the reform 
against which they are cited. The sea is the highway of nations, and 
may well be dedicated by common consent, to peaceful uses. The pecu
liar sufferings and abuses incidental to hostilities at sea, and the fact
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tliat the result of a conflict there is so far dependent on fortuitous cir
cumstances, such as the number and strength of vessels meeting, the con
dition of the weather, &c.,—as to have in modern times but slight con
nection with the ultimate fortunes of the war, should incline us to the 
conclusion, that this concession to peace would not involve a sacrifice 
of essential belligerent rights.

The objection that commerce on land is interrupted by war, is entitled 
to the weight of analogy under existing rules ; but if the succeeding Ar
ticles should be received with favor, commerce on land, (in goods not 
contraband,) will be interrupted only between places in the actual mili
tary possession of the belligerents, or when it directly subserves the pur
poses of the war. This salutary modification has already been made in 
several wars, which are noticed below.

So far as the consistency of a theory is entitled to weight on such a 
question as this, it seems sufficient to say with Fiore, {Nouveau Droit In
ternational, v. 2, pt. II., pp. 322, 324,) and Pradier-Fodere, (note to Vattel, 
Droit des Gens, Ed. of 1863, liv. 3, cli. 5, § 72, 1,) that war is now a relation 
between nation and nation, and that therefore, private property, at sea 
as well as on land, must be respected as far as possible. The right to in
jure the enemy is a right to injure the State, and not its non-combatant 
members. On land, some injury of private property is necessarily inci
dent to the pursuit of the enemy ; and, so far, such injury is allowable; 
at sea, the capture of private ships is not incidental to the right to pursue 
the enemy, and there should not be allowable.

For a satisfactory solution of the question we must, however, look be
yond theoretic considerations to the interests which are practically in
volved ; and in this respect the question is this : Can private property be 
spared, without seriously impairing the efficiency of military measures, 
as a last resort, for the settlement of disputes between nations bound so 
closely, in pacific relations, as those which may unite in this Code ?

And here it is to be observed, that the interests of peace which are af
fected are much broader and more sensitive than those of war. The ad 
vantage of the existing rule is the pressure it puts upon the enemy to 
submit: the disadvantage includes, besides the actual loss of property 
and derangement of commerce during war, the immense losses sustained 
on account of the apprehensions of war during time of peace. The mea
sure of the advantage, on the one hand, is not the actual loss inflicted dur
ing the war, but only the pressure indirectly brought to bear on the hos
tile government through the sufferings of its citizens by those losses ; 
while the measure of the disadvantage exceeds the actual losses, and in
cludes those derangements of commerce which are so quickly felt when 
an apprehension of war arises, and from which recovery is so slow after 
peace has been established.

In view of these considerations it is submitted that the complete pro
tection of private property, with proper qualifications in respect to con
traband, prohibited intercourse, Ac., is demanded by the interests of na

9*
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tions and individuals, and tliat it is not incompatible with the mainte
nance of efficient and adequate military power as a final arbiter in interna
tional controversies.

This principle was recognized and adopted in the treaty between the 
United States and Prussia, (1785,) and has always been advocated by the 
government of the United States ; and was approved for general adop
tion, by Prussia in 1824, (KatchenovsJcy’s Prize Law, by Pratt, p. 164,) and is 
said to have been established by treaties between the Southern Amer
ican Republics, in 1851 and 1856. Id., p. 164, note (*.) In the war of Eng
land and France with China, the right of maritime capture was totally 
suspended. Id., p. 167; and see note to Article 846 of this Code.

In the Franco-Prussian war, (July, 1870,) the North 'German govern
ment declared private property on the high seas to be exempt from seiz
ure by them, without regard to reciprocity. The French government re
fused to relinquish the right of capture. In consequence of the capture 
of German merchant ships by France, the North German government re
voked the exemption they had declared, giving, however, four weeks’ 
notice of the new measure. See Foreign Relations of the United. States, 
1870, p. 217; Id., 1871, p. 408. *

At the commencement of the war between Austria and Italy, in 1866, 
the belligerents agreed that merchant vessels on both sides should be 
free from capture ; “ and the results of this agreement,” says Lvshington, 
{Naval Prize Law, Intro., p. viii., note,) “ coupled with the rule (pre
scribed by the treaty of Paris,) ‘ free ships make free goods/ was that 
the private property of the enemy at sea was as completely exempt from 
hostile capture as private property on land.”

By a decree of March 29, 1865, the Emperor of the French made res
toration to the parties in interest, of all Mexican private ships taken 
during the war between France aud, Mexico, and which had at that date 
been condemned by order of a prize court, and also of the proceeds of 
those which had been sold but not finally adjudicated upon. 9 Pe 
Clereq, 228. Somewhat similar modifications of the general rule were 
made in 1859, in the war between Italy, France and Austria. 6 I)e Ulereq, 
665.

European governments have frequently, at the termination of a war, 
restored to one another the ships taken from their subjects, or have es
tablished mixed commissions for the purpose of ascertaining the dam
ages incurred by the merchants, and the amount of compensation they 
were entitled to. As an example, may be cited the convention between 
France and Spain, in the year 1828. Martens, N. R. VI., 886. England 
also, at the conclusion of the war with Holland, (1882,) restored to her all 
the Dutch vessels that had been taken. Martens, N. R. XIII., 97, 98. As 
to the other exceptions, see Martens, N. R. XVI., 2, 611; and Warm 
Zeitschrift fur der gesamrnte Staatswissensehaft, (1851,) 822, 328.*

* During the war between Brazil and Paraguay, (1870,) certain non
combatant Paraguayans (women) deposited their valuables at the United 
States Legation in Asuncion. The Paraguayan forces subsequently occu-
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Thus far we have liad in view the private property of members of the 
hostile nations. In respect to the property of neutrals, the principles 
of the Treaty of Paris of 1856 are embodied in the provisions of this 
('ode.*

In the fourteenth century, the rule was to confiscate enemy’s but not 
neutral property, and where neutral goods were found on an enemy’s 
ship, or a neutral ship was taken bearing enemy’s goods, the neutral 
goods or ship were restored, and only the enemy’s ship or goods were 
confiscated. Tims, Law, of No thus, part II., p. 147, § 77.

In the sixteenth century, the doctrine of hostile taint was adopted by 
France and Spain, and the neutral ship carrying enemy’s goods, and 
neutral goods borne by an enemy’s slpp, were by them declared tainted 
with belligerency, and liable to confiscation.

In the latter part of the eighteenth century, this doctrine was aban
doned by France, and that which exempts neutral ships and goods, and 
even enemy’s goods, (except contraband,) when found on neutral ships, 
was, with some qualifications and fluctuation, adopted.

The rule established by the governments maintaining the armed 
neutrality of 1780, permitted the seizure of neutral ships only where the 
duties of neutrality had been unquestionably violated. And in the same 
year, the French government forbade the molestation of neutrals, even 
though apparently destined to enemy’s ports, and directed that in no case 
should neutral vessels be captured, unless they had cargoes contraband 
of war, or were engaged in the transport of English troops, or harbored 
Englishmen under a neutral flag. Katchenomky’s Prize Law, by Pratt, 
p. 63, and note (p.)

In the seventeenth century, Holland effected several treaties, among

pied the town as a stronghold, and expelled the inhabitants, including 
the American representative. The Paraguayans afterwards abandoned 
it, and the Brazilian forces entered and took possession ; and the property 
contained in the buiding which had been occupied by the American Lega
tion, fell into their hands. The government of the United States de
manded of the Brazilian government the restoration of the property of 
the American representative and of the American citizens; and sug
gested also that the property of the Paraguayan women should be treated 
by analogy to enemy’s property found on a neutral vessel, and also re
stored. And the Brazilian government, without expressing any opinion 
on this analogy, directed all the property which fell into their hands in 
the Legation, without distinction of ownership, to be restored to the rep
resentative of the United States. Foreign Relations of the United States, 
1871, pp. 49, 50. '

* Those rules are that,
“ A neutral flag covers enemy’s goods, with the exception of contra

band of war.”
“ Neutral goods, with the exception of contraband of war, are not 

liable to capture under an enemy’s flag.”
They are not stated in this form, because other exceptions than con

traband need to be expressly recognized; and the Article protecting pri
vate property of members of the hostile nation supersedes the necessity 
of a distinct provision as to neutral property.
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them one with France, recognizing more or less fully the doctrine that 
the national character of the ship should determine the fate of the 
goods.

These are the principal conflicting rules recognized on this point 
down to 1850, when the Treaty of Paris adopted the liberal rule that a 
free ship makes free goods, but an enemy’s ship does not forfeit neutral 
goods.

This rule has now been so generally adopted, that it needs no further 
discussion here.*

* The original parties to the Declaration of Paris of 1850, were Great 
Britain, Austria, France, Prussia, ^Russia, Sardinia, and Turkey. The 
following powers have since given their adhesion to all the Articles. 
(Twiss, Late of Nations, Part II., p. 107, note 55.)

Baden, Mecklenburg-Strelitz,

In the war of France and Great Britain against China, the principles 
of the Declaration of Paris, of 1850, were in substance adopted by both 
France and Great Britain, as a rule of action towards all nations, even 
those who had never acceded to that declaration. 8 l)e Clcrrq, 85.

That free ships make free goods ; that is to say, that the effects or 
goods belonging to subjects or citizens of a power or state at war, are 
free from capture or confiscation when found on board neutral vessels, 
with the exception of articles contraband of war, is recognized by tin1, 
treaty between the United States and

Dominican j p b 8 1807 Art xv 15 v. H. Stat. at L„ (Tr„) 107.
Republic,) ’

Bolivia, May 18,1858, “ XVI , 12 Id., 1008.
Venezuela, Aug. 27,1800, “ XIV., 12 Id., 1148.

That the property of neutrals on board of an enemy’s vessel is not 
subject to confiscation, unless the same be contraband of war, is recog
nized by the treaty between the United States and

'^Republic [ Feb- 8> 18G7’ Arl XV’15 U' Stat- at L-(Tr-') 1,i7-

Bolivia, May 18,1858, “ XVI., 12 Id., 1003.
In many of their treaties the United States of America have inserted 

the following clause :

Bavaria,
Belgium,
Bremen,
Brazil,
Ducliv of Brunswick,
Chili,
The Argentine Confederation, 
The Germanic Confederation, 
Denmark,
The Two Sicilies,
The Republic of the Equator, 
The Roman States,
Greece,
Guatemala,
Hayti,
Hamburg,
Hanover,
The Two Ilesses,
Lubeck, ...........................

Mecklenburg-Scliwerin,
Nassau,
Oldenburg,
Parma,
Holland,
Peru,
Portugal,
Saxony,
Saxe-Altenburg,
Saxe-Coburg-Gotlia,
Saxe-Meiningen,
Switzerland,
Tuscany,
Wurtemburg,
x^nlialt-Dessau,
Modena,
New Granada, 
Uruguay.
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What projjerty may be seized.
835. Subject to the provisions of this Book a bellig

erent, for the purpose of compelling the submission of 
the hostile nation, may seize and hold :l

1. The territory of the hostile nation ;a
2. Its public armed ships, except in the cases pro

vided for by article 845 ;3
3. Other ships, public or private, bearing its na

tional character, in the cases expressly provided for in ♦ 
this Book,4 and no others ;

4. Other public property of the hostile nation, ex
cept such as maybe within the territory of the bellig
erent by its own wrongful act,5 and except that ex
empted from the jurisdiction of either nation by the 
provisions of Title III. of this Code, entitled Inter
course of Nations,6 and of Chapter LXI., entitled 
Medical Service; and of Chapter LXII., concern
ing Religious Service ;

5. All contraband of war, and all ships and goods 
involved in contraband traffic, in the cases, and to the 
extent defined by Chapter LXV., entitled Contraband 
of War ; and,

“ Stipulations, declaring tliat the flag shall cover the property, shall 
be understood as applying to those powers only who recognize this prin
ciple ; but if either of the two contracting parties shall be at war with a 
third, and the other neutral, the flag of the neutral shall cover the 
property of enemies whose governments acknowledge this principle, and not 
of others” Katchenovskfs Prize Law, by Pratt, p. 117, note (f.)

By the treaty between France and Peru, March 1), 1801. Art. XX., £ 2, 
(8 J)e Clereq, 200,) property of members of either nation which remains 
neutral when the other is at war, are free from confiscation and detention 
even when on board an enemy’s ship, unless contraband, or belonging to 
persons actually in the enemy’ service, or destined to enter it.

For discussions of belligerent rights, the capture of private property 
at sea, &c., see Transactions of the National Association for Promotion of 
Social Science, 1860, pp. 168, 279; Id., 1861, pp. 126, 748, 794; Id., 1862, 
pp. 89, 896, 899; Id., 1868, pp. 851, 878, 884; Id., 1864, pp. 596, 656; Id., 
1868, pp. 167, 187; Vincens. Exposition raisonnce de la Legislation Com- 
merciale, (Paris, 1821,) liv. XII., ch. 17, 18; Masse, Le Droit Gommerciale, 
(Paris, 1844,) I., pp. 158-4, 162-8; Kaltenborn, Die Kap>erie vtn Seek- 
riege, s. 198-202, 216-228; Hautefeuille, Droits et Devoirs, I., 840-44; 
Martens, Essai sur les Armatears, s. 45, who considers maritime capture 
contrary to the spirit of the present European private law. Heffter, 
(Volkerrecht, s. 180,182,189,140,175, 192,) takes an extended view of the 
subject, and clearly proves that by international law war, at the present 
time, gives only actual possession, but not the legal property.
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6. All personal property engaged in hostilities, or in 
intercourse which under the provisions of this Book is 
illegal.7

1 Article 971 forbids the commission of any hostilities in the territory 
of a neutral nation.

- This includes the exercise of sovereignty over it. rIiciss, Laic of 
Nations, pt. II., 122, § 64.

To compel submission, a belligerent may take possession to an extent 
far beyond what would be a just indemnification, with the design of re 

t storing the surplus by a treaty of peace. Id., pt. II., 122, § 64. The ques 
tion of title by capture is a distinct one : see Articles 842,843 and 896.

3 These are cases of ships within the territorial waters at the breaking 
out of the war, &c.

4 These cases are resisting visitation and search, Article 871 ; hospital 
ships, Articles 796 and 797 ; and contraband, Article 854.

5 Wildman's Intern. Laic, vol. 2, p. 11. citing “Answer to Pruss. 
Mem.,” 1 Coll. Jvr., 157.

6 By the provisions here referred to, contained in Articles 139, 143, 
183 and 184, the dwellings, archives, &c., of diplomatic and consular offi
cers are exempt from the jurisdiction of the nation in which they are situ
ated, with this qualification, that, by Article 109, the exemptions may be 
withdrawn in the case of an emergency affecting the existence of the 
nation. The exemption should continue through all ordinary vicissitudes 
of war. The right to send these officers and their movables out of the 
country in case of war, is reserved by Article 911.

7 As to illegal hostilities, see Articles 741 and 742 ; and as to illegal in
tercourse, see Articles 920 and 921.

What the belligerent may appropriate, and for 
what end.

836. Subject to the provisions of this Book,1 all 
public property, which, according to the last article, can 
be seized, may be used, absolutely appropriated, or de
stroyed by the belligerent, so far as may be necessary 
for the following purposes :

1. Overcoming the military power of the hostile 
nation ;a

2. Retaking property, the withholding of which was 
the cause of the war;

3. Satisfaction for any other injury which was the 
cause of the war ;

4. Reasonable security against future injuries ;
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5. Reimbursement of expenses incurred in pursuit 
of satisfaction, including the charges of the war, and the 
reparation of damages ; and,

6. Infliction of a loss, appropriate as a punishment 
for resorting to arms without a plausible pretext,3 or 
for a breach of the provisions of this Book, to the in- 
juiy of the belligerent.

1 See the next Article, and Articles 893-896, which require judicial 
condemnation of contraband and of public property taken at sea not on 
armed ships.

A seizure of property for the purpose of applying it to military uses, 
during the occupation, such as buildings, &c., taken possession of by the 
military forces, to employ the same for the accommodation of troops, is 
not necessarily a capture. Case of the Memphis Navy Yard Property, 12 
Opinions of U. 8. Attorney s-General, 125.

2 Woolsey’s International Law, § 19, p. 34. In the exercise of the right 
of redress, it may be necessary to strip a wrongdoer of a portion of his 
territory ; or in the exercise of the right of self-protection, and possibly of 
punishment, it may be lawful to deprive him of the means of doing evil. 
Id., § 21, p. 37.

3 Twiss, Law of Nations, pt. II., 120, §§ 62, 63; Vattel, Droit des Gens, 
III., c. 9, § 160.

In the case of Miller v. The United States, 11 Wallace's U. 8. Supr. Ct. 
Rep., 268, it was held, that the power of a government to confiscate prop
erty exists as fully in case of a civil war, as it does when the war is for
eign. Rebels in arms against, the lawful government, or persons inhabit
ing the territory exclusively within the control of the rebel belligerents, 
may be treated as public enemies. So may adherents or aidors and abet
tors of such belligerents, though not resident within the enemy’s terri
tory.

Moneys expended for the support of prisoners of war are to be reim
bursed in concluding a peace. Ildleck, hit. Law & Laws of War, p. 437
§17.

Destroying means of communication.
837. A belligerent, when necessary to prevent the 

passage of the enemy, or of contraband property, or the 
carrying on of illegal intercourse, may destroy or im
pair railways, bridges and other highways of either bel
ligerent, doing as little permanent injury as possible.

Destroying facilities of navigation.
838. A belli gerent, for the purpose of self-preserva
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tion, may destroy or impair lights, signals, channels 
and other facilities of navigation, within the territory 
of either belligerent, doing no more permanent injury 
than is necessary, and giving reasonable notice before 
so doing, for the benefit of neutralsbut the use of 
false lights and signals is unlawful.

1 In the Franco-Prussian war, 1870-71, the German government gave 
such notice.

In the case of the obstructing of Southern harbors during the American 
civil war, the obligation of the government to remove the obstructions 
when the war should be successfully terminated, was acknowledged.

Ravaging or laying waste enemy''s country.
839. For the purpose of self-preservation, a bellig

erent may ravage or lay waste the territory of the hos
tile nation.

See Lawrence's Wheaton, Elern. of Intern. Law, p. 598, § 6; Dana's 
Wheaton, § 1147; Twiss, law of Nations, pt. II., p. 124, and authorities 
cited; which sustain the rule that it is allowable in extreme cases, when 
necessary to accomplish the object of the war. The better opinion of the 
present day, however, condemns it except when necessary for self-preser
vation.

536

Property exempt from acts of hostilities.
840. The following, so long as not used for a mili

tary purpose, are not objects of hostilities, and must be 
respected and protected by each belligerent, to whom
soever belonging:

1. Light-houses ; storm signals ; inter-oceanic canals ; 
submarine telegraph cables ; and all structures and 
establishments intended exclusively for the uses of 
peaceful intercourse ; except in the cases provided for 
by article 838 ;

2. Palaces and offices of government; halls of legis
lation and of justice ; churches and temples of religion ; 
hospitals ; and other establishments of an exclusively 
religious or charitable character ; and,

3. Museums; galleries of art; monuments and 
works of art; libraries, books and manuscripts ; ob
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servatories ; and scientific instruments ; depositories of 
state papers, and public archives, of historical rec
ords, of scientific instruments, of muniments of prop
erty, of judicial and legal documents, and their con
tents ; and all other institutions of civil education and 
culture.

Halleck, Intern. Law & Laws of War, p. 543 ; LAeber’s Political Ethics, p. 
7, § 15 ; 1 Kent’s Commentaries, 92 ; Heffter, Europ. Volker., §§ 130,131 ; 
Dana’s Wheaton, note 169, Belligerent Occupation, (5); IAeber’s Instruc
tions, «|H[ 34-36 ; Twiss, Law of Nations, pt. II., p. 128 ; and other author
ities cited by these authors.

Property exempt not to be sold or carried away.
841. The property mentioned in the last article can

not be sold or removed from the country, by the in
vader, except when allowed by the treaty of peace.

Such property may be taxed for purposes of government. The rule 
proposed in this Article is in consonance with the present tendency of 
the law. For the controversy on this subject, see the authorities cited 
under the last Article.

In the case of the Marquis de Somerueles, Stewart’s Vice-Adm. Rep., 
482, a case of paintings belonging to the Academy of Arts at Philadelphia 
was decreed to be restored, on the ground that the arts and sciences are 
admitted, amongst all civilized nations, as forming an exception to the 
severe rights of warfare, and as entitled to favor and protection.

Use of and title to public immovables.
842. When the territory and immovable property 

of a hostile nation is seized by a belligerent, the title 
thereto remains in abeyance during military occupa
tion, and until the conquest is made complete but, 
subject to article 844, the revenues thereof meanwhile 
belong to the nation making the capture.

1 This is the rule adopted by the United States, as stated in Lieber’s In
structions, T 31. See Bluntschli, Droit Intern. Codifie, % 732, &c.

Other writers say that such immovables become the property of the 
captor, and may be transferred by it; subject, however, to the subsequent 
fortunes of the war. See Twiss, Laic of Nations, Part II., p. 126.

Article 968 declares it to be inconsistent with neutrality to take a 
transfer during war.

10*
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Title to movables.
843. Except in the case provided for by article 896,1 

the title to public movable property of the hostile na
tion, not exempt by the provisions of this Book, and to 
movable property contraband of war, or engaged in 
hostilities or in intercourse which, under the provis
ions of this Book, is illegal, to whomsoever belonging, 
when lawfully taken by a belligerent, becomes thereby 
vested in the nation making the capture; and, after 
being removed to a place of safety, or after twenty- 
four hours’ firm possession, is transferable by it.

Such movables, and no other, may be declared by 
the commanding officer to be booty, liable to be appro
priated by individual captors.

Lawrence’s Wheaton, Elements of Intern. Law, p. 598, § 6; Dana’s 
Wheaton, § 359; citing Kluber, Droit des Gens Moderns de l’Europe, § 254; 
Vattel, Droit des Gens, liv. III., ch. 13, § 196; cli. 14, § 209; Heffter, 
Europ. Volker., § 136. See also Coolidge v. Guthrie, 8 American Law 
Register, (.N'. S.,) 22. Booty, (butin,) as used in the most general sense, 
has been declared to include all movable property which belongs to mem
bers of the hostile nation, and which falls into the belligerent’s posses
sion. Twiss, Law of Nations, Part II., p. 122, § 64.

All lawful captures and booty belong to the nation by whose authority 
they are made, or to those to whom such nation awards them. Lieber’s 
Instructions, ^ 45. . . . .

Fiore, (Nouveau Droit Intern., vol. 2, p. 309,) says, that things, when 
taken in the vicissitudes of the conflict, such as valuables, arms, &c., do 
not become truly the property of the conqueror, without a renunciation 
of the first owner’s rights, which may be made by the treaty of peace.

Wildman, (International Law, vol. 2, p. 29,) says, that plunder or 
booty, in a mere continental war, without the presence or intervention of 
any ships, or their crews, has never been important enough to give rise 
to any question about it. “ There is no instance in history or law, ancient 
or modern, of any question before any legal judicature ever having ex
isted about it in this kingdom.”

1 As to property captured at sea. . '

Revenues held in trust for governing the country.
844. A belligerent having military occupation1 of 

any place, may lay taxes and appropriate the public 
revenues of the place, and the income of the public 
property, so far as necessary for the maintenance of
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civil government,2 Such revenues and income are held 
in trust exclusively for the government of the country.

1 Defined by Article 728.
2 Lieber’s Instructions, 89.

Public ships surprised by war.
845. Public ships of one belligerent in the ports of 

another at the commencement of hostilities, or the dec
laration of war, or coming there afterwards without 
knowledge of the hostilities or declaration, are free 
from capture or detention, but may be required to leave 
immediately, being allowed, if necessary, to take suf
ficient supplies to reach the nearest port of their own 
nation.

This Article is new, and is suggested in derogation of war.

Private 'property to be respected.
846. Private property, whether tangible or intang

ible, on land or at sea,1 and belonging to the enemy or 
a neutral, cannot be in any manner taken or violated, 
under pretext of war,2 except in the cases and to the 
extent allowed by the provisions of this Book.3

1 For the discussion of the right of private property at sea, see note at 
the beginning of this Chapter; also Hautefeuille, des Droits et des Devoirs 
des Nations Neutres, tit. III.,§ 1; Ortolan. Diplomatie de la Mer, liv. III., 
ch. 2 ; Vattel, Droit des Gens, liv. III., (ed. of 1868 ;) Grotius, Droit de la 
Guerre et de la Paix, (ed. of 1867,) liv. III., vol. 8, p. 35; Fiore, Nouveau 
Droit Intern., 2d part, ch. 8, vol. 2, pp. 314-332.

2 Fiore, Nouveau Droit Intern., vol. 2, p. 313. This principle, says Pr ti
dier Fodere, is now adopted by modern nations, as to property on land. 
Id., note.

It is embodied in many modern treaties, which provide that in case of 
war or collision between the two nations, property of whatever nature of 
their respective citizens, is not subject to seizure or sequestration, nor to 
any other burdens than those imposed on members of the nation. See 
treaty between France and Peru, March 9,1861,8 De Glercq, 193.

The rule proposed by the United States as a condition of its acceding 
to the treaty of Paris, was, that “all private property at sea, not contra
band of war, be exempt from capture.”

According to many authorities, however, a nation has the right, stricti 
juris, to seize and confiscate any property of an enemy found in the 
country on the happening of war. Dana’s Wheaton, Elements of Intern.
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Law, note 156, p. 387; 1 Kent*s Commentaries, 59 ; Halleck, Intern. Laic 
and Laws of War, p. 365 ; Woolsey's Intern. Lane. § 118 ; Brown v. United 
States, 8 Cranch’s U. 8. Swpr. Ct. Rep., 123-129.

Vattel says, that “ the sovereign can neither detain the persons nor 
the property of those subjects of the enemy who are within his domin
ions at the time of the declaration.”

The English text writers, like the American, are of opinion that the 
law of nations is not settled against the right, but in fact admit it. Man
ning, Law of Nations, 167; 1 PhiUimore’s Intern. Law, 115-135.

No transfer of title to all or any movables, being private property, is 
worked by the mere fact of belligerent occupation of the country. There 
must be an act of capture or transfer. Dana's Wheaton, Elem of Intern. 
Law, note 169, p. 432. Private property on land is exempt from confisca
tion. Id., § 346.

As to immovables, the existing rule, according to most authorities, (and 
By nicer shoeck, who contends for the power of absolute confiscation of im
movables, admits that in practice the power is not exercised,) is that a bel
ligerent may sequestrate the profits only of immovables within its terri
tory belonging to enemies, and must reinstate the owner on the return of 
peace. Twiss, Law of Nations, Part II., pp. 118,126.

The right to confiscate debts is contended for on theoretic grounds 
by some authorities, who, however, are not, we think, sustained by 
modern usage or by the weight of opinion. Id,, Part II., p. 108.

As to debts, Kent, (1 Commentaries, 65,) states, that it rests in the dis
cretion of the legislative authority of a nation to confiscate private debts 
or not; but as the exercise of the right is contrary to universal practice, 
it may “ well be considered as a wicked and impolitic right, condemned 
by the enlightened conscience of modern times.”

Wildman, {Intern. Law, v. II., 10,11,) speaks of the old rule as more or 
less mitigated by the wise and humane practice of modern limes. '

Phillimore, {Intern. Law, vol. III., 132, et seq.,) says, “ the strict right,— 
the summum jus,—by the reason of the thing and the opinion of every 
eminent jurist, remains unquestioned.”

Manning, {Law of Nations, p. 129,) says, such debts “ may be confis
cated by the rigorous application of the rights of war, but the exercise 
of this right has been discontinued in modern warfare.”

Woolsey, {Law of Nations, § 118,) says, “ from the strict theory of hostile 
relations, laid down above, it would follow, that enemy’s property within 
the country, at the breaking out of war, was liable to confiscation. This 
principle would also apply to debts due to them at that time.”

Halleck, {Intern. Law and Laws of War, pp. 362-9,) agrees with Kent, 
that the law of nations in this respect cannot be considered as changed, 
so as to prohibit the confiscation. So, also, Pfeiffer, Kriegseroberung, § 14.

The state of war itself works no change in the relation of debtor and 
creditor between the citizens of the respective belligerents, beyond a 
mere suspension of the remedy. Upon the return of peace, the rights
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and obligations continue in force, and the remedies which were in abey
ance come again into full operation. Peabody’s claim on Texas indem
nity bonds, 12 Opinions of U. S. Attomeys-General, 74. And a seques
tration of debts does not divest the property therein, but only prevents 
the creditor from recovering them pending* the war. Georgia v. Brails- 
ford, 3 Dallas, U. S. Supr. Ct. Rep., 1.

As to debts and other personal obligations due from resident debtors 
to the ejected sovereign, Dana, (in his edition of Wheaton, Elem. of In
tern. Law, note 169, p. 432,) says, that a payment made to a conqueror re
lieves the debtor from further liability to the extent of the payment 
made. But it does not cover mere releases or quittances. It is a de
fense to a second demand to the extent of the coercion and actual pay
ment. A non-resident debtor of the ejected sovereign has not the excuse 
of coercion ; and a payment by him is in his own wrong, and not a de
fense against the demand of the restored sovereign.

Possession by the military occupant, of the documentary evidence of 
a debt due to the ejected State or its inhabitants, does not carry with it 
the right to the debt itself, so as to make the military occupant the legal 
alienee of the creditor. Halleck, Intern. Law and Lazos of War, 451-3; 
Heffter, Earop. Volker., 134; Phillimore’s Intern. Law, III., §§ 561-2 ; 
Pfeiffer’s Kriegseroberung, 165-180 ; Vattel, Droit des Gens, liv. III., ch. 
14, §112.

:1 The principal exceptions are : 1. Contraband ; 2. Property forfeited by 
offences of the owner; and, 3. Property taken under military necessity.

Rescue.
847. The rescue by passive enemies or neutrals of 

any person or thing captured from them at sea or on 
land, before lawful transfer to a neutral purchasing in 
good faith and for value,' is lawful, if effected without 
committing an act of hostility.s

1 Bluntschli, Droit Intern. Godifle, § 740.
2 “ If a neutral master,” says Sir William Scott, (in The Catherina

Elizabeth, 5 Ch. Robinson’s Rep., 206,) “ attempts a rescue, he violates a 
duty which is imposed upon him by the law of nations, to submit to come 
in for inquiry, as to the property of the ship or cargo; and if he violates 
that obligation by a recurrence to force, the consequence will undoubtedly 
reach the property of his owner, and it would, I think, extend also to the 
confiscation of the whole cargo entrusted to his care, and thus fraud
ulently attempted to be withdrawn from the rights of war.” And he 
further says : “ With an enemy master the case is very different. No duty 
is violated by such an act on his part,—lup am auribus teneo,—and if he 
can withdraw himself he has a right to do so.”. %

See The Dispatch, 3 Ch. Robinson’s Rep., 278 ; The Washington, 2
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Acton, p. 30, n. ; The Franklin, 2 Id., p. 109 ; The Short Staple v. The 
United States, 9 Cranch’s U. S. Supr. Gt. Rep., 55.

Effect of recapture of property of a neutral.
848. Movable property of a neutral nation, or of its 

members or domiciled residents, recaptured by one 
belligerent from another, before its condemnation as 
prize by the latter, must be restored to its owner, on 
payment of reasonable salvage.

Act of Congress of the United States, March 3, 1800, 2 U. S. Stat. at 
L., 16 ; and Act of 1864, § 29, 13 U. S. Stat. at L., 314. And see The 
Adeline, 9 Cranch’s U. 8. Supr. Gt. Rep., 244, 288; The Star, 3 Wheaton’s 
U. S. Supr. Gt. Rep., 78. 91. -

A rescue from the attack of an enemy by approaching with a superior 
force, is equivalent to a recapture from possession within the rule. The 
Ann Green, 1 Gallison’s U. S. Girc. Gt. Rep., 274.

General provisions as to the allowance, &c., of salvage, are contained 
in Chapter XXXV., entitled Salvage. See also Article 890.

Effect of recapture of property of a belligerent.
849. Private property of a belligerent captured 

during war, reverts to the owner from whom it was 
captured, on its coming again under the power of his 
nation, before the termination of the war, as follows :

1. Immovable property, after any interval of time ;
2. Movable property, captured on land, before its 

removal to a place of safety, or the expiration of 
twenty-four hours, as provided by article 843 ; and,

3. Movable property, captured at sea, at any time 
before its condemnation as prize, as provided by article 
896.

If the original capture was unlawful, the property 
reverts, upon its recapture, at any time previous to 
judicial condemnation.

Military burdens of passim enemies.
850. A belligerent, within the limits of his military 

occupation of hostile territory, may levy forced loans, 
and billet soldiers ; and may appropriate lands, build
ings and ships for temporary military uses.1 But mem
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bers of neutral nations, lawfully within the territory, 
are exempt from liability to these burdens.2

1 Lieber’s Instructions, 37. The right of eminent domain, defined
by Article 50, gives greater power to a nation within its oim territory.

2 The provisions of the Book on Peace, (Article 358,) exempt foreign
ers from military and naval service. This exemption should not be sus
pended by war. See Fiore, Nouveau Droit Intern., v. 2, p. 306.

During the German occupation of Paris in 1871, the United States 
minister endeavored to give protection to the apartments of Americans 
in Paris, by issuing to the occupants certificates of nationality, and au
thorizing them to display the American flag. In disregard of these, 
German soldiers were billeted in the American apartments; but as the 
occupation was brief, and no substantial injury done, no complaint seems 
to have been pressed. Foreign Relations of the United States, 1871, p. 
307. Count Bismarck refused to acknowledge on this point the neutral 
character of real property of neutrals. Id., p. 308.

Compensation for property taken for military 
uses.

851. When private property of enemies or neutrals, 
not being contraband of war, is taken by way of mili
tary necessity, the commander making the seizure must 
give a receipt therefor, unless compensation is made at 
the time.

Lieber’s Instructions 38.
Compensation may be by agreement, or fixed by the commander.
By the general order of the U. S. War Department, of August 18, 

1863, Gen. Ord., v. 2, p. 364, No. 288, in every case of seizure of goods by 
officers acting under the authority of the department, a true and perfect 
inventory was required to be made in triplicate ; one copy to be given to 
the person from whom the goods were taken; the others for the officer 
and the government.
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CHAPTER LX V.

CONTRABAND OF WAR.

Article 852. Kinds of contraband.
853. Contraband persons.
854. Contraband ships.
855. Contingent destination presumed to be hostile.
856. Neutral and hostile destination.
857. Fraud and its effect.
858. Destination of ship conclusive as to goods.
859. What goods are contraband.
860. Goods on board ship exempt from capture.
861. Contraband documents.
862. Contents of mails not contraband.
863. Detention and confiscation of contraband.
864. Freightage of contraband.

By the existing rules of war, the question of contraband is treated 
solely as a question between neutrals and belligerents. But if commerce 
not involving contraband, nor interdicted traffic between lines of military 
occupation, be made generally free, both for passive enemies and neu
trals, as proposed by this Book, the doctrine of contraband becomes im
portant as a restriction on intercourse between belligerents. It is, there
fore, treated here among the rules applicable to belligerents. Division 
V., concerning Neutrals, contains some further reference to the subject.

The definitions of contraband do not usually include property which 
is liable to confiscation merely because it is public property of the hos
tile nation, without reference to its being of a nature to serve the pur
poses of the war. This usage is recognized in the Articles of this Book. 
All movable property which belongs to the hostile nation, even though 
it be not within the definition of contraband, is lawful prize, by Articles 
836 and 843.

Kinds of contraband.
852. The term “contraband of war,” as used in 

this Code, is applied to,
1. Persons;
2. Ships;
3. Goods; and,
4. Documents.

Lushmgton’s Naval Prize Law, p. 34, § 165.
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Contraband persons.
853. Persons are contraband of war, when im

pressed with the military character1 of the hostile na
tion, or when on their way for a military purpose in 
aid of such nation,? but not otherwise.

1 See Article 736.
- The treaty between the United States and

DRepSbHc f Feb' 8’1867' Art" XV>15 U- 8• StaL at L-C'r-,) 167.

Bolivia, May 13,1838, “ XVI.. 12 Id., 1003. ..
Venezuela, Aug. 27,1860, “ XIV., 12 Id., 1143, 

recognizes the principle that persons on board a neutral ship, although 
they may be enemies of both or either party, are not to be taken out of 
that ship, unless they are officers or soldiers, and in the actual service of 
the enemy.

By the treaty between France and Peru, March 9,1861, Art. XX., § 1, 
(8 Be Glercq, 200,) it is provided that persons on a neutral ship are free 
of capture, unless actually in the service of the enemy, or destined to 
enter it.

In the absence of treaty stipulations, the prohibition has been ex
tended to pretended ministers of a usurping power, not recognized as 
legal by the captor or the neutral. The principle applies, says Mr. 
Seward, (Letter in the Trent Case, see Bernard’s Neutrality of Great 
Britain during the American Giml War, p. 205,) to civil magistrates sent 
out on public service and at public expense ; and to the bearers and car
riers who undertake to carry contraband dispatches, jj .

Lushington, {Naval Prize Law, p. 39, § 190,) states, that under the 
present English rule the following persons on board a neutral ship, 
which has a hostile destination, are contraband :

1. Soldiers or sailors in the service of the enemy, (Friendship, 6 G. 
Robinson’s Rep., 420;) and,

2. Officers, whether military or civil, sent out on the public service 
of the enemy at the public expense of the enemy. The number of such 
officers is immaterial, (Orozembo, 6 0. Robinson’s Rep., 430.)

And, {Id., p. 40, § 191,) states, that ambassadors from the enemy to a 
neutral State are not contraband, and their presence on board a neutral 
vessel is no cause for the detention of the vessel.

Contraband ships.
854. Except when exempted under articles 786 

and 834, ships are contraband of war, if used or des
tined for use by the hostile nation in war, and not 
otherwise.

11*
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Contingent destination presumed to be hostile.
855. When a ship’s destination is expressed in her 

papers to be dependent upon contingencies, it is pre
sumed to be hostile, if any one of the ports which, un
der any of the contingencies she may be intended to 
touch at or go to, be hostile ; but this presumption may 
be repelled by clear proof that the master has defin
itively abandoned a hostile destination, and is pursuing 
a neutral one.

Lushington’s Nmol Prize Law, p. 37, § 177.
In Tlie Delta, Blatchford’s Prize Cases, (U. S. List. Ct.,) p. 133, and 

The Cheshire, Id., p. 151, it was held that, unless a contingent destination 
to a blockaded port appear on the ship’s papers, it will be presumed that 
there was a dishonest purpose in approaching such port.

Neutral and hostile destination.
856. A ship’s destination is considered neutral, if 

both the port to which she is bound and every inter
mediate port at which she is to call in the course of her 
voyage be neutral; it is considered hostile, if either the 
port to which she is bound, or any intermediate port at 
which she is to call in the course of her voyage be hos
tile ; or if in any part of her voyage she is to go to the 
enemy’s fleet at sea.

Lushington’s Naval Prize Law, p. 37, §§ 176, 177.
One of the chief evidences of fraud is a vessel’s being out of the regu

lar course leading to the port of destination shown on her papers. The 
Joseph H. Toone, Blatchford's Prize Cases, (U. S. Dist. Ct.,) p. 223.

Fraud and its effect.
857. The use of false or simulated papers, or false 

colors, on the part of the master or owner of a ship, 
for the purpose of deceiving a belligerent, is equivalent 
to a hostile destination within the last article.

The belligerent has a right to require frank and bona fide conduct on 
the part of neutrals, in the course of their commerce in times of war ; 
and if the latter make use of fraud and false papers to elude the 
just rights of the belligerents, and to cloak their own illegal purposes, 
there is no injustice in applying to them the penalty of confiscation. Car
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rington v. Merchants’ Ins. Co., 8 Peters’ U. 8. Supr. Ct. Rep., 495. The 
Louisa Agnes, Blatchford’s Prize Cases, (U. S. Dist. Ct.,) p. 107.

The spoliation of papers, not explained, in connection with the fact 
that the prize is enemy’s property, (The Zavella, Blatchford’s Prize Cases, 
(U. S. Dist. Ct.,) p. 173), or that she is seized under circumstances which 
place it in her power to violate a blockade, supplies legal cause for con
demnation and forfeiture ; The Mersey, Id., p. 187 ; The Ella Warley,/<?., 
288. And see The Stettin, Id., 272 ; The Maria, Id., 283 ; The Ella Warley, 
Id., 648 ; The Albert, Id., 280.

But it has been held that neither the carrying of simulated papers, 
(Hobbs v. Henning, 17 Common Bench Rep., N. S., 791,) nor the spoliation 
of papers is deemed per se a ground for condemning a vessel or cargo, 
though a strong presumption of fraudulent purposes in those having 
charge of her, which will effect a condemnation if not satisfactorily 
accounted for. The Mersey, Blatchford’s Prize Cases, (U. S. Dist. Ct.,) 
p. 187.

Destination of ship conclusive as to goods.
858. The destination of the ship is conclusive as to 

the destination of the goods on board.
If the destination of the vessel be hostile, then the destination of 

the goods on board should be considered hostile also, though it may 
appear from the papers or otherwise that the goods themselves are 
not intended for the hostile port, but are intended either to be forwarded 
beyond it, to an ulterior neutral destination, or to be deposited at an in
termediate neutral port. On the other hand, if the destination of the 
vessel be neutral, then the destination of the goods on board should be 
considered neutral, though it may appear from the papers or otherwise 
that the goods themselves have an ulterior hostile destination, to be at
tained by transshipment, overland conveyance or otherwise. Lushington’s 
Naval Prize Law, p. 37, § 178.

To render goods contraband of war liable to seizure they must be 
taken in delicto: that is, in the actual prosecution of a voyage to an en
emy’s port. Hobbs v. Henning, 17 Common Bench Rep., N. 8., 791; 34 
Law Journal, C. P., 117.

Mr. Seward, however, in his letter in the “ Trent ” case, assumes the 
British law to fbe that the circumstance that the ship was proceeding 
from a neutral port to a neutral port does not modify the right of the 
belligerent captor.

The rule above stated is preferred as being in the interest of neutrals, 
and is generally supported by the English decisions, though in direct 
conflict with the American authorities.

In the case of the Bermuda, 3 Wallace’s U. 8. Supr. Ct. Ref)., 514, it 
was held, that voyages from neutral ports intended for belligerent, are 
not protected by an intention of touching at an intermediate neutral port.
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Contraband is always subject to seizure, wlien being conveyed to a bel
ligerent destination, whether the voyage be direct or indirect.

What goods are contraband.
859. Private property of any person whomsoever, 

and public property of a neutral nation, are contra
band of war when consisting of articles manufactured 
for and primarily used for military purposes, in time 
of war and actually destined for the use of the hostile 
nation in war ; but not otherwise.

1 This rule, the modern sanctions of which are stated below, will ex
clude from the doctrine of contraband those classes of goods which cause 
the most embarrassing questions and most frequently threaten the peace 
of neutrals.

In the absence of treaties, which now, however, are numerous and 
important, as will appear below, the classification of goods as contraband 
and not contraband, which is best supported by American and English 
decisions, says Chief Justice Chase, in the case of the Peterhoff, 5 Wallace'* 
U. S. Supr. Gt. Hep., 58, “may be said to divide all merchandise into 
three classes. Of these the first consists of articles manufactured, and 
primarily and ordinarily used for military purposes in time of war ; the 
second, of articles which may be and are used for purposes of war or 
peace, according to circumstances : and the third, of articles exclusively 
used for peaceful purposes.”

“ Merchandise of the first class destined to a belligerent country or 
places occupied by the army or navy of a belligerent, is always contra
band ; merchandise of the second class is contraband only when actually 
destined to the military or naval use of a belligerent; while merchandise 
of the third class is not contraband at all, though liable to seizure and 
condemnation for violation of blockade or siege.”

Artillery, harness, men’s army bluchers, artillery boots, government 
regulation gray blankets, are of the first class. Id.

Contraband is liable to capture when destined to the hostile country 
or to the actual military or naval use of the enemy, (according to the 
above rule,) whether a violation of blockade be intended or not. Id.

Dana reviews the leading authorities as follows :
“ The principal point in dispute is as to articles admitted to be of am

biguous or uncertain use, when in the enemy’s country and in time of 
war.”

“ One class of writers contends for an absolute rule as to all articles of 
such descriptions ; so that if upon the application of the general test, 
they are left ancipitis ust/s, they must be free, and no further inquiry 
can be made for the purpose of ascertaining the probable use in the par
ticular case. Another class of writers contends, that as to such articles.
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inquiry may be made into the circumstances, for the purpose of determin
ing1 their probable use in the particular instance. The latter rule has 
been unquestionably the British doctrine, enforced by her orders in council 
and prize courts, recognized in her treaties, and sustained by her states
men and text writers. Reddie on Maritime Intern. Law, II., 456 ; Philli- 
more’s Intern. Law, III., 245-284 ; Wildman’s Intern. Law, II., 210, et seq. ; 
Manning’s Law of Nations, 282, et seq. ; Moseley on Contraband, passim. 
It may also be said, in the main, to have been the American doctrine.” 
Kent ’s Commentaries, I., 140; Halleck, Intern. Law, 569-590; Woolsey, 
Intern. Law, 180, 181.

“ Professor Parsons, {Marit. Law, II., 98, 94, Boston, 1859,) thus defines 
contraband as, in his judgment, settled by the practice of maritime na
tions : A trade with a belligerent, intended to provide him with mili
tary supplies, equipments, instruments or arms. Goods are contraband 
which are in fact munitions of war, or may certainly become so, or which 
are designed or capable of being used, for the support or assistance of an 
enemy in carrying on war, offensively or defensively. Thus, even pro
visions, if they are intended to be sent to a place, which an enemy is at
tempting to reduce by starvation, and in general, articles ordinarily only 
used only for peaceful purposes, if capable of a military use, and sent to 
places where it is probable that such a use will be made of them, are 
contraband of war ; and so is all property destined to a besieged or block
aded town.”

“ Of the continental writers, Hautefeuille contends for the absolute 
rule limiting contraband to such articles' as are in their nature of first 
necessity for war, substantially exclusively military in their use, and so 
made up as to be capable of direct and immediate use in war. (Tit. 8, 
£ 2, tom. II., pp. 84, 101, 154, 412; tom. III., p. 222.) Ortolan is of the 
same opinion, in principle ; and contends that all modern treaties limit 
the application of contraband to articles directly and solely applicable to 
war; yet he admits that certain articles not actually munitions of war, 
but whose usefulness is chiefly in war, may, under circumstances, be 
contraband ; as sulphur, saltpetre, marine steam machinery, &c.; but coal, 
he contends, from its general necessity, is always free. (Tom. II., ch. 6, 
p. 179-206.)”

“ Masse, (Droit Comm., I., 209-211,) admits that the circumstances may 
determine whether articles doubtful in their nature are contraband in the 
particular case; as the character of the port of destination, the quantity 
of goods, and the necessities and character of the war. The same view 
is taken by Tetens, a Swedish writer, (Sur les Droits Reciprognes, pp. Ill— 
118.) Ilubner, (lib. II., ch. I., §§ 8, 9,) seems to be of the same opinion 
with Tetens and Masse.”

“ Klnber, (§ 288,) says that naval stores are not contraband ; but adds, 
that in case of doubt as to the quality of particular articles, the presump
tion should be in favor of the freedom of trade.”

“ The subject is not affected by the Declaration of Paris, of 1856.” 
Dana’s Wheaton, Elements of Intern. Law, note 226, p. 629.
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Lushington, {Naval Prize Laic, pp. 35, 36, 169-172,) states the fol
lowing rules as embodying the present British law:

“ All goods fit lor purposes of war only, and certain other goods which, 
though fit for purposes of peace, are in their nature peculiarly service
able to the enemy in war, on board a vessel which has a hostile destina
tion, are absolutely contraband.”

The list of goods absolutely contraband comprises :
Arms of all kinds, and machinery for manufacturing arms; ammunition 

and materials for ammunition, including lead, sulphate of potash, muriate 
of potash, (chloride of potassium,) chlorate of potash, and nitrate of soda ; 
gunpower and its materials, saltpetre and brimstone ; also gun-cotton ; mil
itary equipments and clothing; military stores ; naval stores, such as masts, 
(Charlotte, 5 G. Robinson’s Rep., 305; Staadt Embden, 1 Icl., 27,) spars, 
rudders, and ship timber, (Twende Brodre, 4 C. Robinson’s Rep., 33,) 
hemp, (Apollo, 4 C. Robinson’s Rep., 161; Evert, 4 Id., 354 ; Gute Gesell- 
scliaft Michael, 4 Id., 94,) and cordage, sail-cloth, (Neptunus, 3 C. Robin
son’s Rep. 108;) pitch and tar, (Jonge Tobias, 1 G. Robinson’s Rep., 329 ; 
Twee Juffrowen, 4 Id., 242; Neptunus, 6 Id., 408 ;) copper, fit for sheath
ing vessels, (Charlotte, 5 G. Robinson’s Rep., 275 ;) marine engines, and 
the component parts thereof, including screw-propellers, paddle-wheels, 
cylinders, cranks, shafts, boilers, tubes for boilers, boiler-plates, and fire
bars ; marine cement, and the materials used in the manufacture thereof, 
as blue lias and Portland cement ; iron, in any of the following forms,— 
anchors, rivet-iron, angle-iron, round bars of from three-quarters to five- 
eighths of an inch diameter, -rivets, strips of iron, sheet plate-iron ex
ceeding one-quarter of an inch, and low moor and bowling plates.

“ All goods fit for purposes of war and peace alike, (not hereinbefore 
specified as absolutely contraband,) on board a vessel which has a hostile 
destination, are conditionally contraband ; that is, they are contraband 
only in case it is to be presumed that they are intended to be used for 
purposes of war. This presumption arises when such hostile destination 
of the vessel is either the enemy’s fleet at sea, or a hostile port used ex
clusively or mainly for naval or military equipment.”

The list of goods conditionally contraband comprises :
Provisions and liquors fit for the consumption of army or navy, 

(Haabet, 2 G. Robinson’s Rep., 182; Jouge Margaretta, 1 Id. 191 ; Ranger, 
6 Id., 125 ; Edward, 4 Id., 68;) money ; telegraphic materials, such as 
wire, porous cups, platina, sulphuric acid, and zinc, (see Parliamentary 
Papers, North America, No. 14,1863, p. 5, and see note to Article 964 of 
this Book ;) materials for the construction of a railway, as iron-bars, 
sleepers, &c.; coals, (see Lord Kingsdown’s Speech in the House of Lords, 
May 26, 1861 ;) hay ; horses; rosin, (Nostra Signora de Begona, 5 G. Rob
inson’s Hep., 98;) tallow, (Neptunus, 3 G. Robinson’s Rep., 108;) timber, 
(Twende Brodre, 4 G. Robinson’s Rep., 37.)

Provisions have not in general been deemed contraband by the mod
ern law of nations, if destined for the ordinary use of life in the enemy’s 
country; but it has been held that they may become so, although the
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property of a neutral, by reason of the particular situation of the war, or 
of their destination; as if destined for a military use. The Commercen, 
1 Wheaton’s U. 8. Supr. Gt. Rep., 382, 387.

And if they are the growth of a neutral exporting country, they are 
not contraband ; but if they are the growth of the enemy’s country, and 
more especially if the property of his subjects, and destined for enemy’s 
use, they are not exempt from the contraband character, even though 
they are destined to a neutral country. Ib. Compare Maisonnaire v. 
Keating, 2 Gallison’s U. 8. Give. Gt. Rep., 325 ; The Stephen Hart, Blatch- 
forcl ’s Prize Gases, (U. 8. Dist. Gt.,) 387; The Springbok, Id., 434; The 
Peterlioff, Id., 463, 528.

In the case of The Bermuda, it was held that printing presses, mate
rials and paper, and Confederate States postage stamps, belonging to the 
enemy, and intended for its immediate use, were contraband. 3 Wallace’s 
IT. 8. Supr. Gt. Rep., 514, 552.

In very recent treaties, the two latter of the three classes, described 
by Chief Justice Chase, have been substantially excluded. .

By the foregoing review of the authorities, two rules are suggested 
for consideration in framing such a Code as this : One, that of our text, 
which prohibits only goods manufactured for war use; the other, that 
which forbids all articles which, without further manipulation, could serve 
for immediate military or naval armament. The latter rule was that 
adopted by the Italian government, in their instructions to tlieir com
manders in the war with Austria, in 1866. Lushington’s Naval Prize 
Law, Intro., p. viii., note.

The former rule is, however, so much more definite, and already more 
or less fully adopted Joy so many treaties, that it is preferred here as the 
more feasible of the two.

The leading treaties are as follows :
By the treaty between France and Peru, March 9, 1861, Art. XXI., (8 

De Glercq, 201,) contraband is defined as including only articles expressly 
made for war on sea or land.

The treaties between the United States and
^Republic* [ Feb' 8’1867’ Art' Xm- 15 U' & at L ’ (7V-) 167- 

Bolivia, May 13,1858, “ XVII., 12 Id., 1003, 
provide that the liberty of navigation and commerce shall extend to all 
kinds of merchandise, excepting those only which are distinguished by 
the name of contraband of war, and under this name shall be compre
hended : 1. Cannons, mortars, howitzers, swivels, blunderbusses, mus
kets, fusees, rifles, carbines, pistols, pikes, swords, sabres, lances, spears, 
halberds, grenades, bombs, powder, matches, balls, and everything be
longing to the use of arms ; 2. Bucklers, helmets, breast-plates, coats of 
mail, accoutrements, and clothes made up in military form and for mili
tary use ; 3. Cavalry belts and horses, with their harness ; 4. And gener
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ally, all offensive or defensive arms, made of iron, steel, brass, cop
per, or of any other material prepared and formed to make war by land 
or at sea.

The treaty between the United States and The Two Sicilies, Art. III., 
Dec. 1, 1855, 11 U. 8. Stat. at L., 639, enumerates as contraband : cannons, 
mortars, petards, grenades, muskets, balls, bombs, gun-carriages, gun
powder, saltpetre, matches, troops, whether infantry or cavalry, together 
with all that appertains to them ; as also every other munition of war, 
and generally every species of arms, and instruments in iron, steel, brass, 
copper or any other material whatever, manufactured, prepared, and 
made expressly for purposes of war, whether by land or sea.

The treaty between the United States and Venezuela, Art. XIII., Aug. 
27, 1860, 12 U. 8. 8tat. at L., 1143, enumerates as contraband, the follow
ing : gunpowder, saltpetre, petards, matches, balls, bombs, grenades, car
casses, pikes, halberds, swords, belts, pistols, holsters, cavalry saddles 
and furniture, cannons, mortars, their carriages and beds, and gener
ally all kinds of arms, ammunition of war, and instruments fit for the 
use of troops. /

By the treaty be'tween the United States and
^Republic* [ Art XTV > Feb- 8>18r>7> 13 V. S. Stat. at L„ (TV.,) 167.

Bolivia, •' XVIII., May 13, 1858, 12 Id., 1003, 
all merchandises and things not comprehended in the articles of contra
band explicitly enumerated and classified in the treaty, shall be held and 
considered as free, and subjects of free and lawful commerce, so that 
they may be carried and transported in the freest manner by the mem
bers of both nations, even to places belonging tp an enemy, excepting 
only those places which are at the time besieged or blockaded.

See also Katchenovshy’s Prize Law, by Pratt, p. 118.
It will be observed that saltpetre, matches and horses, mentioned in 

the foregoing treaties are not included in the definition given in the 
above Article. The rule there proposed is intended to protect belligerents’ 
rights, and at the same time avoid the mischiefs which result from subject
ing other classes of property to capture, and. the uncertainty which attends 
the endeavor to maintain the existing rules. It is not necessary here to 
review the intricate mass of authorities on questions that will be super
ceded by the adoption of such a rule as is here proposed.

If it be thought preferable to include all articles which may subserve 
the purpose of the war, the following clause may be added to Article 
859: “ And all other articles necessary and intended for the maintenance 
of armaments and combatants. ”

Goods on board ship exempt from capture.
860. All goods of whatever character, on board a 

ship that is exempt from capture, and not exceeding in
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quantity that which may be required for the use of the 
ship and her crew, are exempt from detention or cap
ture.

Lushington's Naval Prize Law, p. 35, § 168.

Contraband documents.
861. Documents are contraband when they are offi

cial communications from or to officers of a hostile na
tion, and fitted to subserve the purposes of the war, 
but not otherwise.

Sir William Scott interprets “ despatches,” treated of in the decisions 
as warlike or contraband communications, to be “ official communications 
of official persons, on the public affairs of the government.” The Caro
line, 6 Ch. Robinson’s Rep., 465. But to this rule there is an exception in 
the case of communications to or from a neutral nation, or the hostile 
nation’s ministers or consuls resident in the neutral nation.

As to the effect of war upon the mail service, see Article 915.

Contents of mails not contraband.
862. The contents of mails upon mail packets, 

owned or employed by any nation, are not contraband 
of war.

This rule is submitted as a proper one, although the contrary is now 
recognized.
. Lushington, (Naval Prize Law, Introd., p. xii.,) says, that to give up 
altogether the right to search mail steamers and bags, when destined to 
a hostile port, is a sacrifice which can hardly be expected from belliger
ents ; citing Desp. of Earl Russell to Mr. Stuart, November 20, 1862, 
Parliamentary Papers, No. Amer., No. 5,1863.

As to suspension of mail service, see Article 915.

Detention and confiscation of contraband.
863. Things which are contraband of war are liable 

to capture and confiscation, and persons who are con
traband of war are liable to capture and detention, in 
the manner provided in this Book ; but the ship or con
tents thereof, not being contraband, are not liable to 
condemnation nor detention, except as provided by 
articles 871 and 877.

This rule is drawn from recent treaties, which provide that articles of 
contraband, which may be found in a vessel bound to an enemy’s port, 

12* ‘
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shall be subject to detention and confiscation, leaving free the rest of the 
cargo and the ship, that the owners may dispose of them as they see 
proper.

See the treaties between the United States and 
Bolivia, May 13, 1858, Art. XIX., 12 U. S. Stat. at L., 1003. 
Venezuela, Aug. 27, 1860, “ XIII., 12 Id., 1143.

The harsher rules now in force between other nations may be briefly 
indicated thus:

The penalty for carrying contraband goods is confiscation of the goods 
and the interest which the owner of them may have in the ship or in 
other goods on board.

The ship in all cases forfeits her right to freightage on the contraband 
goods, and all right to expenses resulting from her detention.

A ship carrying contraband goods with simulated papers, or in disre
gard of express stipulations by treaty, is confiscated, with any interest 
which her owner has in other goods on board. lushington'8 Naval Prize 
Law, p. 39, §§ 187-189. See also The Springbok, Blateliford's Prize 
Gases, (U. S. List. Gt.,) p. 434 ; The Stephen Hart, Id., p. 387.

The penalty for carrying contraband persons or despatches is the con
fiscation of the ship, and such part of the goods on board as belong to her 
owner. Lushington's Naval Prize Law, p. 40, § 196 ; p. 42, § 205.

A ship which is contraband is liable to be confiscated, together with 
such part of the goods on board as belong to her owner. Id., p, 42, § 
208. See also The Bermuda, 5 Wallace's U. S. Supr. Gt. Rep., 28, 59.

In Carrington v. Merchants’ Ins. Co., 8 Peters' U. S. Supr. Gt. Rep., 
495, it was held to be a general rule that the penalty of confiscation at
tended the carriage of contraband goods to an enemy, when their capture 
is made in transitu; and that it applied to the vessel and remaining 
cargo, only when there has been some actual co-operation, on their part, 
in a meditated fraud upon the belligerents, by covering up the voyage 
under false papers and with a false destination. But that when the 
contraband goods have been deposited at the port of destination, and the 
subsequent voyage has thus been disconnected with the noxious articles, 
it has not been usual to apply the penalty to the ship or cargo upon the 
return voyage, although the latter may be the proceeds of the contraband. 
And the same rule would seem, by analogy, to apply to cases where the 
contraband articles have been deposited at an intermediate port on the 
outward voyage, and before it had terminated.

In the case of The Isabella Thompson, Blatchford's Prize Gases, (U. 
S. List. Gt.,) p. 377, it was held, that a neutral consignee, at a neutral 
port, of a cargo delivered there by a vessel which had brought it from a 
blockaded port of the enemy, acquired perfect title to it, as against per
sons who captured it as prize on its subsequent transportation on a neutral 
vessel, from such neutral port to another neutral port. Upon the pre
sumption that the cargo had been unlawfully brought from a blockaded 
port, and had been directly laden from the first vessel into the second

i)RAFT OUTLINES OE AN
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vessel, the latter with her cargo might be properly brought into port for 
adjudication. And had any solidarity of interests between the two vessels 
in the entire voyage from the enemy’s port to the last neutral port, been 
established by the proofs, or any complicity between them in the enter
prise, the captors might well invoke the judgment of the court in con
demnation of the enterprise.

If the mild rule suggested in the foregoing Article be adopted, it 
should perhaps be provided that sailing for a port of an enemy with 
false or simulated papers or using false colors shall be a ground for con
fiscating the ship, and possibly also the cargo on board belonging to the 
owner of the ship.

If the rule be thought too advanced for general adoption, it is sug
gested that it be declared that contraband goods subject the ship which 
is carrying them to detention and confiscation.

Freightage of contraband.
864. A ship in which contraband of war is captured, 

forfeits the freightage thereof.
The Peterhoff, 5 Wallace’s U. 8. 8upr. Ct. Rep., 28, 61.
By the present rule a belligerent nation is bound to pay to a 

neutral carrier an adequate remuneration for the carriage of goods which 
are seized upon his ship as contraband of war. And the adequacy of the 
compensation due for freightage is determined by the terms of the charter 
party of the ship; for, as stated by Twiss, (Law of Nations, pt. II., p. 155, 
g 80,) considerations of various kinds may have influenced the parties to 
the contract of affreightment, and may have rendered a contract for an 
advanced rate of freight real and fair between those parties, but the 
freight as a burden upon the belligerent captors, does not come loaded 
with these considerations. But the standard, by which the liability of 
the belligerent captor toward the neutral ship owner is to be measured, 
is the rate of freightage given for the carriage of similar goods under 
ordinary circumstances.
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CHAPTER LX VI.

VISITATION, SEARCH AND CAPTURE.

Article 865.
866.

867.
868.

869.
870.

871.
872.
873.
874.

875.
876.
877.
878.
879.
880. 
881.

882.

883.
884.
885.

886. 

887, 888.
889.
890.

Riglit of visitation.
Ships under neutral convoy.
Ships under hostile convoy.
Duty of submission.
Mode of visitation.
Neither boat, persons nor papers to be taken 

from the ship.
Resistance by force.
Detention.
What is proper evidence.
Memorandum of visit to be indorsed on 

ship’s papers. .
Sending in for condemnation.
Prize incapable of being sent in.
Surrender of contraband of war.
Detention of persons and papers.
Detention in cases of suspicion.
“ Spoliation of papers ” defined.
Passive enemies or neutrals on board cap

tured ship.
Persons on board a captured armed public 

ship, or ship without colors.
When ship and cargo must be released. 
Duty of prize officer.
Persons and things captured as contraband 

to be brought before a prize court. 
Restoration after unlawful capture. 
Liability of commander.
Rights of all ships to defend against attack. 
Salvage.

Right of visitation.
865. For the purpose of enforcing the provisions of 

this Book, concerning contraband of war, intercourse, 
and hostilities, every private or unarmed ship, whether 
belonging to the enemy or to a neutral, on the high seas,1 
and not exempt by the next article because under con
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voy, is subject to visitation by an armed ship of a bel
ligerent.

1 The right to visit within the territorial jurisdiction of the visiting 
nation is secured, both for peace and war, by Article 64.

The right of visiting and searching merchant ships on the high seas, 
whatever be the ships, whatever be the cargoes, and whatever be the des
tinations, is an incontestible right of the lawfully commissioned ships of 
a belligerent nation ; because till they are visited and searched it does not 
appear what the ships or the cargoes, or the destinations are, and it is for 
the purpose of ascertaining these points that the necessity of this right of 
visitation and search exists. This right is so clear in principle that no 
man can deny it who admits the right of maritime capture ; because if you 
are not at liberty to ascertain by sufficient inquiry whether there is prop
erty which can be legally captured, it is impossible to capture. Even 
under the rule, that free ships make free goods, the exercise of this right 
must be admitted, for the purpose of ascertaining whether the ships are 
free or not. The Maria, Opinion of Lord Stowell, 1 Robinson's R&p., 36.

By the treaty between the United States and
^RepubHc* [ Feb- 8’1867’ Art' XVL’ 15 U- S' at L" {-Tr-t167- 

Venezuela, Aug. 27,1860, “ XV., 12 id, 1143, 
it is expressly stipulated that merchant ships in time of war, bound to an 
enemy’s port, shall be obliged to exhibit upon the high seas, or in ports 
or roads, passports and certificates showing whether their goods are con
traband of war.

Ships under neutral convoy.
866. A ship under convoy of an armed public ship 

of a neutral nation is not subject to visitation, if the 
commander of the convoy verbally give his word of 
honor that she is a ship of his nation ; and, if destined 
to a hostile port, that she contains no contraband of 
war,' and no property of the hostile nation, and is not 
engaged in illegal intercourse.®

1 Treaty between France and 
Peru, March 9, 1861, Art. XXIII., 8 Be Glercq, 201.

Treaty between the United States and
^Republic) [ Feb‘ 8- 1867> Art- XIX- 15 U' 8 8taL at L - 167-

Venezuela, Aug. 27,1860, “ XVIII., 12 Id., 1143.
Bolivia, May 13,1858, “ XXIII., 12 Id., 1003.

Substantially the same rule was adopted by Italy in the war of 1866 
with Austria. Lushington's Naval Prize Law, Introd., p. viii., note.

See also Wildman’s International Law, v. 2, p. 121.
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In the absence of treaty, the right of search of vessels under neutral 
convoy is asserted. The Maria, 1 Ch. Robinson’s Rep., 340.

Twiss,(Laio of Nations, Part II., p. 185, § 96,) says, that every belliger
ent cruiser has a right to insist on verifying the neutral character of every 
ship which it meets with on the high seas, and which carries a neutral 
flag; and it is a clear maxim of law, that “ a neutral vessel is bound, in 
relation to her commerce, to submit to the belligerent right of search.” 
A neutral merchant accordingly cannot adopt any measures, of which the 
direct object is to withdraw his commerce on the high seas from the free 
exercise of the right of search on the part of any belligerent cruiser. It 
is not competent, therefore, for a neutral merchant to exempt his vessel 
from the belligerent right of search, by placing it under the convoy of a 
neutral or enemy man of war.

Kent, (Commentaries, v. 1, p. 154,) says, that the very fact of sailing 
under the protection of a belligerent or neutral convoy is a violation of 
neutrality.

Lushington, {Naval Prize Law, p. 5, §§ 19, 20,) states, that if the state 
of the wind and weather permit, the commander should communicate 
his intention to visit by hailing, and then cause his ship to go ahead 
of the suspected vessel, and drop a boat along side of her. If the 
state of the wind and weather render such a course impracticable, the 
commander should require the vessel to be brought to. For this pur
pose he should give warning by firing successively two blank guns, 
and then, if necessary, a shot across her bows ; but before firing, the 
commander, if he has chased under false colors or without showing his 
colors, should be careful to hoist the (British) flag and pendant.

Compare Articles 65 and 66.
2 The last clause is new.

Ships under hostile convoy.
867. Ships of whatever character, under convoy of 

a public armed ship of the hostile nation, are liable to 
capture and confiscation as contraband of war.

It may be thought better to retain this rule, upon the principle that 
the exemption of private property at sea would render military protec
tion by a belligerent unnecessary and offensive.

Duty of submission.
868. Every ship subject to visitation, when hailed 

by a public armed ship of a belligerent nation, must 
shorten sail, and await the approach of the hailing 
ship ; and if required must submit to visitation as reg
ulated by the next two articles.
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Mode of visitation.
869. The visiting ship must send to the ship visited, 

a boat bearing the national flag of the former, and an 
officer in uniform,1 who shall be received on board, and 
be permitted to examine the ship and her contents, and 
the papers relative to the character of both.3

If, for any cause, it be impracticable to send a boat 
immediately, the commander may require the visited 
ship to lower her flag, and steer according to his 
orders.3

1 Lushington’s Naval Prize Law, p. 5, § 25.
2 Treaty between France and Peru, March 9,1861, 8 De Clercq, 201, Art. 

XXIII.
3 Lushington's Naval Prize Law, p. 10, § 60. The Hercules, 2 Dod

son’s Rep., 368 ; The Edward and Mary, 3 Ch. Robinson's Rep., 306.

Neither boat, persons, nor papers to be taken from 
the ship.

870. The commander of the visiting ship cannot re
quire any boat, person, or paper to be brought to his 
ship from the ship visited, except as provided by arti
cles 877 and 878.

Lushington’s Naval Prize Law, p. 5, § 18. .
Treaty between the United States and

DRepubHc [ Feb’ 8’ 1867< Art XVIIL> 15 U-S- 8tat■ at L.,(7N.,) 167.

Bolivia, May 13, 1858, “ XXI., 12 Ld„ 1003.
Venezuela, Aug. 27, 1860, “ XVII., 12 Ld., 1143.

Resistance by force.
871. If* the lawful exercise of the right of visitation 

or search be resisted by force, the resisting ship and 
the property on board belonging to her owner, are 
liable to capture and to condemnation.

Resistance alone, though not amounting to combat, is sufficient 
ground for confiscation. Wildman's International Law, vol. 2, p. 122.

If the clause as to convoy in Article 865 be not retained, it should be 
observed, that resistance by the convoying ship is a resistance by the 
whole convoy; (Wildman’s Intern. Law, vol. 2, p. 124, citing, The Elsabe, 
4 Robinson’s Rep., 408;) and that sailing under instructions to resist is 
equivalent to resistance. (Ib. ; citing The Maria, 1 Robinson’s Rep., 374.)
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Detention.
872. If upon visitation and search the commander 

of the visiting ship be satisfied that there is proper evi
dence, amounting to probable cause,1 for the detention 
of the ship, under the provisions of this Code, he may 
detain her. It is his duty to give the master an oppor
tunity of explanation, if the case admit of doubt.

Lushington’s Naval Prize Law, p. 9, § 53.
The right of detention for inquiry is a corollary to the right of visita

tion and search. If the commander of a belligerent ship of war, hav
ing examined the papers found on board a merchant vessel, perceive 
just and sufficient reasons for detaining her, in order to proceed to a 
further examination, he may order a prize crew to go on board of her 
and conduct her to the nearest port belonging to the nation, subject to a 
full responsibility in costs and damages, if this should have been done 
without just and sufficient cause in the opinion of a duly constituted 
court of prize. Tims, Law of Nations, pt. II., p. 184, § 95.

Lord Stowell, in his opinion in the case of The Maria, 1 Ch. Robinson’s 
Rep., 374, said, “ It is a rule of law that the neutral vessel shall submit 
to the inquiry proposed, looking with confidence to those tribunals whose 
noblest office, ... is to relieve by compensation inconveniences of this 
kind, if they have happened through accident or error, and to redress by 
compensation and punishment injuries that have been committed by de
sign.”

1 To constitute a probable cause of* capture, it is not necessary that 
there should be presumptive evidence sufficient to condemn. It is suffi
cient, if there be circumstances which warrant a reasonable suspicion of 
illegal conduct. The George, 1 Mason’s U. 8. Giro. Gt. Rep., 24, 29.

What is proper evidence.
873. Proper evidence is sucb as will be admissible 

before the prize court. It includes :
1. Facts appearing by inspection—as the character 

of the ship, her equipment, cargo, crew and pas
sengers ;

2. The papers on board of her ; and,
3. The testimony of her master and crew.

Lushington, {Naval Prize Laic, p. 9, § 54,) adds, that the commander 
should remember that evidence of the captors in their own behalf will 
not be received by the court, at least in the first instance. See The For- 
tuna, 1 Dodson’s Rep., 81; The Charlotte Caroline, Ld., 192, 199 ; The



[XTERXATIOXAL CODE. 561

Henricli and Maria, 4 Ch. Robinson's Rep , 57; The Haabet, 6 Id., 54 ; 
The Glierktigli, 6 Id., 58, n. ; The Aline and Fanny, 10 Moore, P. C., 322.

Bv the treaty between the United States and
riRepublic \ Feb- 8’ 1867> Art' XVII-> 15 U- S- SM- at L-> (Tr.,)167.

Venezuela, Aug. 27, 1860, “ XVI., 12 Id., 1143, 
if it does not appear from the ship's certificates that there are contraband 
goods on board, she shall be permitted to proceed on her voyage.

Memorandum of visit to be indorsed on ship's 
papers.

874. It is the duty of the visiting officer to write 
upon, or attach to the passport or other document sup
posed to determine the national character of the ship 
visited, a memorandum of the visit or search, specifying 
date and place, and the name of the visiting ship and 
commander, and to sign his name to the same with the 
addition of his rank.

Lushington's Naval Prize Law, p. 6, § 33 ; p. 8, § 50.
The instructions to British commanders, in Lushington*s Naval Prize 

Law, require the officer having made visitation or search to inquire if the 
master of the ship has any complaint to make of the manner of the act, 
or on any other ground, and if-so', ask him to reduce it to writing. Also 
that a memorandum of the visit should be made on the ship’s passport.

Sending in for condemnation.
875. Except in the cases otherwise provided for in 

the next two articles, every private ship detained, must 
be immediately sent to the nearest safe port of the cap
tor’s nation1 for adjudication on the validity of the cap
ture,2 whether of ship or contents. 3

Treaty between France and Peru, March 9, 1861, Art. XXV., 8 Be 
Clercq, 202.

1 Lushington, (Naval Prize Law, p. 14, § 76,) states the following 
rules for selecting the port of adjudication. It should,

1. Be capable of giving safe harborage to the ship ;
2. Be large enough to admit her without unlivery of cargo ;
3. Offer easy communication with the prize court ; and,
4. Be as near as possible to the place of capture.
In the case of The Fanny, 1 Bodson's Rep., 443, Lord Stoicell held, that 

if a neutral, merchant ship his goods on board an armed ship of the en
emy, he betrays an intention to withdraw his goods from visitation and

13*
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search,—for it is a presumptio juris et dejure that an armed ship will re
sist visitation and search,—and is deemed to have abandoned the protec
tion of neutrality, and to have adhered to the enemy.

But in the opinion of Chief Justice Marshall, in the case of The 
Nereide, (9 Granch’s U. S. Supr. Gt. Rep., 388,) “ a neutral merchant had a 
right to charter and lade his goods on board a belligerent armed vessel 
without forfeiting his neutral character and the same opinion was held 
in The Atalanta, 3 Wheaton’s U. S. Supr. Gt. Rep., 241.

- This applies the rule of adjudication to public property of an enemy 
on a private ship, but not to private property found on a public ship of 
an enemy.

3 Contraband despatches, or persons captured at sea, wholly or partly 
by the agency of naval forces, must be brought in with the ship upon 
which they were taken, for the like adjudication. See Mr. Seward’s letter 
in The Trent case.

Prize incapable of being sent in.
876. If the captured ship or cargo be not in a condi

tion to be sent into port for adjudication, the captor must 
cause a survey and appraisement to be made, and the re
port to be sent to the prize court; but if anj^ of the prop
erty can be sold, it must, unless appropriated for the 
use of the government of the captor, be sold,1 and the 
proceeds deposited with the authorized officer of the 
captor’s nation, subject to the order of the prize court.

Suggested by Act of Congress of the United States, June 30,1864, § 1, 
13 U. S. Stat.. at Large, 306.

1 By the present rule,'the sale may be made in any neutral port where 
the local authorities will allow the same to be brought in and sold. Lvsh- 
ington’s Naval Prize Law, p. 17, §§ 90, 96 ; but Division V., concerning 
Neutrals, forbids such use of neutral ports.

Surrender of contraband of war.
877. When only the contents of a ship or some of 

them are subject to condemnation under the provisions 
of this Book, and they are surrendered by the officer in 
command, the ship and the rest of the contents remain 
free, except that if the seizure be made at sea, and the 
persons or things surrendered cannot be transshipped 
without grave inconvenience, the ship and all its con
tents may be sent in as provided in article 875.
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Treaty between France and Peru, March 9, 1861, 8 De Clercq, 200, Art. 
XXIV.

According to the treaty between the United States and Bolivia, Art. 
XIX., May 13, 1858, 12 U. S. Stat. at L., 1003, no vessel shall be 
detained on the high seas on account of having on board articles of 
contraband, whenever the master, captain or supercargo of said vessel 
will deliver up the articles of contraband to the captor, unless tli 
quantity of such articles be so great or of so large a bulk that the} 
cannot be received on board the capturing ship without great in
convenience : but in this as well as in all other cases of just detention, 
the vessel detained shall be sent to the nearest convenient and safe port 
for trial and judgment according to law.

By the treaty between the Llnited States and
DRepSbiic [ Feb' 8’1867, Art' XVIL’15 U• S' 8tat■ at L■’ 167'

Venezuela, Aug. 27,1860, “ XVI., 12 Id., 1143, 
if it shall appear from any ship’s certificates that there are contraband 
goods on board, and the commander of the same shall offer to deliver 
them up, they shall be received on board the belligerent ship of war, and 
a receipt given therefor, and the ship shall then be at liberty to pursue 
her voyage, unless the quantity of the contraband goods be greater than 
can conveniently be received on board the belligerent’s ship of war; in 
which case, as in all other cases of just detention, the ship shall be car
ried into the nearest safe and convenient port for the delivery of the 
same.

See also Katchenov sky's Prize Laio, by Pratt, p. 118.
The principle recognized by these treaties commends itself to general 

adoption. The difficulty which it presents in the case of contraband per
sons and dispatches, in relinquishing the existing method of adjudication, 
may perhaps be obviated by the adoption of a more simple and direct pro
cedure in such cases. See Chapter LXVIII., concerning Prize.

Detention of papers and persons.
878. The commanding officer of any ship making a 

capture must,
1. Secure the papers found on board of the captured 

ship, which relate to the prize, and make an inventory 
of the same, seal them up, and send them, with the 
inventory, to the prize court in which proceedings are 
to be had,1 with a written statement that they are all 
the papers found, and in the condition in which they 
were found, or explaining the absence of any, or any 
change in their condition ;

2. Except in the case of a surrender provided for
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by article 877, he must send in as witnesses, the master, 
one or more of the other officers, the supercargo, 
purser or agent of the captured ship, and any person 
found on board whom he may suppose to be interested 
in the captured ship, or to have knowledge respecting 
its title, national character, or destination ;

8. He must send, in charge of the captured ship, if 
it be sent in, a competent prize master and crew2 to 
navigate the ship

4. He must give a receipt for such of the papers of 
the ship as he retains, which receipt must be annexed 
to a copy of the papers :4 and when persons or things 
are taken out of the ship as contraband, he must give 
a receipt therefor, signed by him, with the addition of 
his rank ;5

5. He must allow the master and a sufficient num
ber of the officers and crew of the captured ship to re
main on board, to secure the ship and its contents from 
unlawful interference, until they are delivered into the 
custody of a prize court ;

6. He must allow all other persons on board, not 
impressed with the military character of the enemy, 
nor duly charged with offenses against the captor’s na
tion, under the provisions of this Book, to remain on 
board until they reach port,7 if they choose, unless the 
safe navigation of the ship require their removal.8

1 The custody of the papers of captured vessels belongs exclusively to 
the prize court. It is the duty of the captors, immediately upon arrival 
in port, to deliver, upon oath, all the papers of the captured vessel into 
the registry of the prize court. The Diana, 2 Oallison’s U. 8. Giro. Gt. 
Rep., 93.

2 Thus far suggested by Act of Congress of the United States, June 
30, 1864, § 1, 13 U. 8. Stat. at Large, 306.

3 The rule, that captors ought to allow some of the officers and crew 
of a captured vessel to remain on board of her, has no reference to the 
navigation of the ship. It is adopted with a view to prevent embezzle
ments and frauds, and to bring before the prize court persons who can 
speak to the national character and proprietary interest of the ship and 
cargo. The captors are not bound to allow the captured crew to navigate
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the ship, nor are the latter bound to perform such duty. The captors are 
bound to put on board a sufficient crew to navigate the ship. The George, 
1. Mason's U. S. Give. Gt. Rep., 24.

Lushington, (Naval Prize Lctic. p. 15, § 79,) says, that the commander 
should invite, but cannot coerce, the master and crew to aid in navigating 
the prize into port.

4 Treaty between the United States and
DRepubHc [ Feb' 8> 1867> Art- XX"15 U■8Stat at L-STr.,) 167.

Venezuela, Aug. 27, 1860, “ XIX., 12 Id., 1148.
Hayti, Nov. 3,1864, “ XXVI., 13 Id., 711.

5 This clause is new.
8 It is provided in the treaty between the United States and

^Republic | Feb- 8>1867• Art' XXI>15 u- 8 8tat at L- 167-

Venezuela, Aug. 27,1860, “ XX., 12 Id., 1143, 
that it shall not be lawful to remove the master, commander or super
cargo of any captured ship from on board thereof, during the time the 
ship may be at sea after her capture, or pending the proceedings against 
her, or her cargo, or anything relating thereto.

And Lushington, (Naval Prize Law, p. 20, § 110,) says, that the prize 
master cannot subject the master and crew of the captured ship to any 
unnecessary restraint.

7 Persons found on board of a captured vessel do not pass with the 
vessel and cargo into judicial custody. They are subject to the control of 
the court for their examination ; but when the business of the court does 
not require their detention as examinants, the discharge or detention of 
such persons rests with the officers of the naval service, according to its 
rules. The Salvor, (E. Dist. of Pa.,) 4 Philadelphia Rep., 409. The French 
courts hold that they are prisoners of war. Barboux Jurispr. du conseil 
des Prises, (Paris and London, 1872.)

8 This exception should of course be recognized in framing a positive 
rule.

Detention in cases of suspicion.
879. A private ship may be detained by a.bellig

erent on the following grounds of suspicion, if not ex
plained to the satisfaction of the commander r1

1. Carrying no passport such as is required by ar
ticle 278 ;'2

2. Carrying any false or simulated passport or other 
papers affecting the character of the ship, contents or 
voyage, such as certificate of registry, sea letter, charter- 
party, logs, builder’s contract, bill of sale, bills of lad
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ing, invoices, manifest, clearance, muster roll, shipping 
articles, bill of health, &c. ;

3. Carrying papers which, in any respect material 
to the question of contraband, are inconsistent with 
each other, or with the declarations of the master to the 
visiting officer ;3

4. Withholding from the visiting officer any papers
material to the character of the ship, contents or voy
age ; ^ .

5. Spoliation of papers, of any kind, that were on 
board the ship ;4 and,

6. Useing false colors or signals, to deceive the 
belligerent.5

1 The first five subdivisions are in substance drawn from Lushington' s 
Naval Prize Law, p. 24, §§ 124-163, where a list of the usual ship’s 
papers for each of the leading commercial nations is given.

2 Ships must be furnished with sea letters or passports, expressing the 
name, property and bulk of the ships, as also the name and place of 
habitation of the master and commander of said ship ; aud when laden, 
they shall also be provided with certificates containing the several par
ticulars of the cargo, and the place whence the ship sailed, which shall 
be made out by the officers of the place whence the ship sailed ; and 
when without these papers, ships may be detained, to be adjudged by the 
competent tribunal, and may be declared legal prize, unless the defect 
of papers shall prove to be owing to accident. Treaty between the 
United States and Bolivia, Avt. XXII., May 13, 1858, 12 U. 8. Stat. at L., 
1003.

A passport is issued in the name of a sovereign power or State ; but 
a “ sea letter ” or “ certificate ” is issued in the name of the civil au
thorities of the port from which the vessel is fitted out.

Twiss, in his Laic of Nations, pt. II., p. 183, § 94, states the present 
rule to be, that where treaties exist in regard to the exhibition of a pass 
or sea letter, such ships only as are furnished with the specified pass or 
sea letter are entitled to the treaty privileges, whatever they may be. In 
other cases the pass is not in the present day an indispensable document, 
if there are other papers on board, which satisfactorily establish the char
acter, property and destination of the ship and cargo. Amongst them 
the most important is the builder’s contract, or the bill of sale, in case 
the ship has ever changed owners; and in addition the certificate of 
registry, if the municipal law of the port, from which the ship hails, re
quired that she should be registered. If these two papers are on board 
and their bona fides is not impeached, the proof of the property as re
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gards the ship will he sufficiently complete, so far as documentary evi
dence is concerned. With regard to the cargo, if the ship is a general 
ship, her manifest and the bills of lading are the best evidence of both the 
ownership and the destination of the cargo. If, on the other hand, the 
vessel should be chartered, the charter-party should also be on board; 
but the absence of the charter-party will not justify the condemnation of 
the ship, any more than the absence of the invoice of the goods; but the 
non-production of any ship’s paper, which is in strict law documentary 
evidence in regard either to the ship herself or to the cargo, will justify 
the sending the vessel into port for inquiry, in order that the master may 
account satisfactorily before a court of prize for the absence of the miss
ing document.

3 A nation cannot be bound by the flags or papers used by a ship ; 
but can go behind the ostensible neutral character indicated by these, 
and ascertain the actual character. The belligerent may hold the ship 
concluded by the fact of having used the flags and papers she has know
ingly carried, if that result is favorable to the. interests of the belligerent. 
Dana's Wheaton, Elem. of Intern. Law, § 340, note 163.

4 It is no excuse for spoliation to allege that the papers destroyed were 
private papers not affecting vessel or cargo. The Two Brothers, 1 Ch. 
Robinson's Rep., 132.

In the case of The Pizarro, 2 Wheaton's U. S. Supr. Ct. Rep., 227, it 
was held, that concealment or spoliation of papers is not of itself a suffi
cient ground for condemnation in a prize court. It is undoubtedly a cir
cumstance calculated to excite suspicion. But it is open to explanation, 
for it may have arisen from accident, necessity, or superior force ; and if 
the party in the first instance fairly and frankly explain it to the satis
faction of the court, it deprives him of no right to which he was otherwise 
entitled.

5 See Articles 61, 764 and 766.

u Spoliation of papers” defined.
880. Spoliation of papers is the willful destruction 

or throwing overboard of any papers on board a ship, 
for the purpose of deceiving a belligerent.

Passive enemies or neutrals on board captured 
ship.

881. Passive enemies or neutrals on a captured 
ship, if they are not contraband of war, nor charged 
with an offense against the provisions of this Book, are 
entitled to immediate release, except that if required 
as witnesses they may be carried into the port of ad
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judication and detained according to law, until their 
testimony can be secured, and no longer.

Instructions of United States Nary Department, of May 9, 1864, modi
fied so as to include all passive enemies as well as neutrals.

It is provided by the treaty between tlie United States and
^Republic [ Art- XXI-> Feb. 8>1867,15 V. 8. Stat. at L.,(Tr.,) 167.

Venezuela, “ XX., Aug. 27, 1860,12 Id., 1143, 
that in all cases where a vessel of the members of either nation shall be 
captured or seized or held for adjudication, her officers, passengers and 
crew shall be treated hospitably, and shall not be imprisoned or deprived 
of any part of their wearing apparel, nor of the possession and use of their 
money, not exceeding for the captain, supercargo, mate and passengers, 
five hundred dollars each, and for the sailors one hundred dollars each.

Persons on board a captured armed public ship or 
ship without colors.

882. Persons captured in a public armed ship or in 
a ship without passport or colors, are prisoners of war, 
unless they are passengers only, having no interest in 
ship or cargo, and not charged with an offense against 
the provisions of this Book.

Instructions of United States Nary Department of May 9, 1864, ex
tended.

When ship and cargo must be released.
883. The ships visited, and articles not trans

shipped under article 877, though found proper to be 
detained, must be released by the commander of the 
visiting ship, in either of the following cases :

1. If the surveying officers report the ship to be not 
in a condition to be sent to a proper port;

2. If the commander is unable to spare a prize crew 
to navigate the ship ; or,

3. If, after detention, further facts come to his 
knowledge, showing that the ship has been improperly 
detained.

Lushington’s Naral Prize Law, p. 18. § 100, omitting the exception by 
wliich ships belonging to the enemy may be destroyed.]

Duty of prize officer.
884. The prize officer of a captured ship must make
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his way diligently to the selected port, and deliver to 
the proper authorities of his nation the documents and 
papers and the inventory, and make affidavit that they 
are the same, and in the same condition as delivered to 
him by the commanding officer of the ship making the 
capture, or explaining any absence or change of condi
tion therein, and that the prize is in the same condition 
as delivered to him, or explaining any loss or damage 
thereto ; and must deliver the persons sent as witnesses 
into the custody of the prize court, and retain the prize 
in .his charge until it shall be taken therefrom by 
process from the prize court.

Act of Congress of tlie United States, June 30,1864, g 3, 13 U. 8. Stat. 
at Large, 306.

Persons and things cwptured as contraband to be 
brought before a prize court.

885. Except in the case of a voluntary surrender, 
by the master of a ship captured or detained, as pro
vided in article 877, or of a sale under article 876, all 
persons and things captured at sea as contraband of 
war, must be brought on shore in presence of the com
petent officers of the prize court, and an inventory of 
such things be made by them ; and any interference 
with such persons or things, and any sale of the tilings, 
without lawful process of a prize court, is unlawful.

Treaty between the United States and
Republic [ Feb’ 8’ 1867' Art XX-15 U' 8' 8iM- at L '<Tr' 'y lfi7' 

Venezuela, Aug. 27,1860, “ XIX., 12 Id., 1143.

Restoration after unlawful capture.
886. It is the duty of a belligerent, having seized 

persons and things in violation of the provisions of this 
Book, to set such persons at liberty, to restore such 
things to their owners, and to give indemnity for the 
injury.

By the existing rule, a prize captured in violation of neutrality is only 
restored on demand of the neutral nation ; but it seems to be in harmony

14*
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with the other provisions of this Book, to disallow this qualification of 
the obligation, although the usual mode of obtaining redress may be by 
application by the neutral government.

Lushington, {Naval Prize Law, p. 62, §§ 266, 267,) says, that a ship in 
neutral territorial waters is not liable to visit, search or detention, even 
though beyond those limits when first descried or chased. And he adds, 
that if a commander ascertain that his capture was made in such waters, 
he must release the prize, if express application be made by the authori- 

I ties of the neutral territory.

Liability of commander.
887. The commander1 of a visiting ship is responsi

ble, in person and property, for making a capture with
out probable cause ;2 and for all losses by inevitable 
accident resulting therefrom, during the detention of 
the ship f for any extortion, insult or violence4 caused 
to persons on board the visited ship ; for any embezzle
ment,5 wrongful spoliation of property6 on board such 
ship, or other abuse of his lawful authority ;7 and, 
upon a restoration of the property, for any loss occur
ring to ship or cargo from neglect of ordinary care in 
respect thereto,8 or in consequence of a deviation from 
a direct route to the port of adjudication ;9 for unneces
sary delay in sending the ship into port,10 or in initiat
ing or prosecuting proceedings for adjudication.11

1 The existing rule in respect to captures by public ships is, that the 
actual wrongdoer alone is responsible for any wrong done or illegality 
committed on the prize, excepting acts done by members of the seizing 
vessel in obedience to the orders of their superiors. The Louisa Agnes, 
Blatchford’s Prize Cases, {U. 8. List. Ct.,) p. 107. By the above Article 
the commander alone is made responsible; but perhaps the liability 
should be extended to others engaged with him.

2 Every marine capture is at the peril of the party. The captor must 
show just grounds for the violence, or he is liable for damages. Miller 
v. The Resolution, 2 Dallas’ {Fed. Ct. of App.) Rep., 1; Del Col v. Ar
nold, 3 Dallas’ {IT. 8. Supr. Ct.) Rep., 333 ; Murray v. The Charming Bet
sey, 2 Cranch’s U. 8. 8upr. Ct. Rep., 64; Nealey v. Sliattuck, 3 Id., 458; 
affirming S. C., 1 Washington’s IT. 8. Circ. Ct. Rep., 245; Hollingsworth 
x. The Betsey, 2 Peters’ Adm. Rep., {IT. 8. Dist. Ct.,) 330.

A belligerent cruiser that with probable cause seizes a neutral and 
takes her into port for adjudication, and proceeds regularly, is not a 
wrongdoer; the act is not tortious. The order of restoration proves that

570
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the property was neutral ; not that it was not taken without probable 
cause, Jennings v. Carson, 4 Cranch’s TJ. 8. Supr. Ct. Rep., 2. To sim
ilar effect, The Liverpool Packet, 1 Gallison’s TJ. 8. Circ. Ct. Rep., 513 ; 
The Rover, 2 Id., 240; Maisonnaire v. Keating, 2 Id., 328.

If a captor transcend Jiis powers and rights, he becomes guilty of a 
marine trespass, and is amenable in damages for the injury sustained; 
and where the vessel has been lost in consequence of such illegal acts, 
the value of the vessel, the prime cost of the cargo, with all changes and 
the premium of insurance, are to be allowed in ascertaining the damages. 
The Anna Maria, 2 Wheaton's TJ. 8. Supr. Ct. Rep., 327.

If a ship be detained without probable cause, the liability of the com
mander extends, says Lushington, (Naval Prize Law, p. 9, §§ 56, 57,) to 
the extent of making good losses by inevitable accident while the prize 
was in his hands. If there was probable cause, he is not liable for 
casualties.

4 By the treaty between the United States and ,
D°Repuw!c [ Feb' 8’1867’ Art- XVIIL’ 15 U- S-Stat at L< (?’r->) 167- 

Bolivia, May 13,1858, “ XXI., 12 Id., 1003,
the commanders of the public armed ships of either nation, are made re
sponsible with their persons and property for any extortion, violence or 
ill-treatment caused, when visiting ships of the other nation on the -high 
seas.

And by the treaty between the United States and Venezuela, Aug. 27, 
1860, Art. XXII., 12 U. 8. Stat. at L., 1143, the commander is also made 
liable for all damages, and the interest thereof, of whatever nature the 
damages may be.

5 Lushington's Naval Prize Laio, p. 20, § 109.
6 Misconduct on the part of the captors,—e. g., a wrongful spoliation

of property on board a prize,—or separation of the officers or crew from 
her, may destroy the legality of the capture, and subject the captors, 
personally, to punishment for the infringement of the laws of maritime 
warfare. The right of seizure by the belligerent is dependent upon the 
lawful use of that power by the captors at sea. The Jane Campbell, 
Blatchford’s Prize Cases, (TJ. 8. Dist. Ct.,) 101. '

1 Treaty between France and Peru, March 9, 1861, Art. XXV., 8 Be 
Clercq, 201.

8 There is no rule of law which requires a captor to exercise extraor
dinary diligence in the care of a prize. The case is not distinguishable 
in this respect from that of a bailment, beneficial to both parties ; and the 
captor is liable for ordinary diligence only. The George, 1 Mason’s TJ. 8. 
Circ. Ct. Rep., 24. .

9 The commander is bound to use the strictest care. Omission to 
employ a pilot in places where pilotage is usual is want of care. Lushing
ton’s Naval Prize Law, p. 19, §§ 105-108.

10 Lushington’s Naval Prize Law, p. 13, § 71 ; and cases cited.
"Id., p, 21, §115,
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The same.
888. The commander of a visiting ship is respon

sible in damages for the wrongful acts of all under his 
command, whether he himself is present or absent, 
when they are committed. He is not exonerated by 
being under a superior officer, unless the latter was 
actually present and co-operating, or issued express 
orders to do the act in question.

Lushington’s Naval Prize Law, p. 2, § 7; The Mentor, 1 Ch. Robin
son’s Rep., 179; The Diligentia, 1 Dodson’s Rep., 404 ; The Actseon, 2 
Id., 48; The Eleanor, 2 Wheaton’s U. S. Supr. Ct. Rep., 346.

Right of all ships to defend against attack.
889. Subject to the provisions of this Chapter, 

every ship, whether public or priva.te, has a right to 
repel the attack of an enemy,1 and to capture and send 
in as prize the attacking ship.2

1 Haven v. Holland, 2 Mason’s TJ. S. Circ. Ct. Rep., 230 ; The Marianna 
Flora, 11 Wheaton’s TJ. S. Sup. Ct. Rep., 1 ; affirming 3 Mason’s TJ. S. 
Circ. Ct. Rep., 116.

2 The Anne, 3 Wheaton’s TJ. S. Circ. Ct. Rep., 435.

Salvage.
890. Where property captured in war is recaptured 

at sea, the recap tors may send it in to a port of adjudi
cation, in order to have their claim of salvage estab
lished.

See Ilalleck, Intern. Law Laws of War, p. 867 ; and note to Article 
893.

CHAPTER LX VII.
BLOCKADE.

It is believed that the abandonment of the right of making purely 
commercial blockades will be but a small sacrifice of belligerent power, 
compared with the immense diminution it will effect in the evils of 
war. It has been well remarked by Lushington, (Naval Prize Law, Intro.,
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p. xiii.,) that the effect of steam commerce will be to make such blockades, 
if not more rare, at any rate, of less significance than formerly ; since 
only to ports very exceptionally situated will the temporary loss of mari
time intercourse be a very serious matter so long as there is left open to 
them land communication by railway.

Article 891. Objects of blockade.
892. “ Military port ” defined.

Objects of blockade.
891. A belligerent may blockade military ports, 

and no others, and so far only as is necessary to cap
ture contraband of war.

“ Military port” defined.
892. A military port is a fortified port or one oc

cupied by a military force larger than is necessary -for 
the preservation of domestic order.

The principal existing rules, as modified by modern treaties, may be 
indicated as follows:

N

1. Objects of blockade. A belligerent may blockade all or any part of 
the coasts, ports and roadsteads of the hostile nation, so far as necessary 
for attaining the object of the war.

A war must exist de facto ; but a civil war in which one party claims 
sovereign rights as against the other, is within the rule. Prize Cases, 2 
Black's U. S. Supreme Court Rep., 635. And in the case of The Mary 
(Hinton, Blatchford's Prize Cases, (TJ. S. Dist. Ct.,) 556, it was held that 
the proclamation of the blockade is sufficient and conclusive evidence 
of the existence of the war.

2. Classes of blockades. Blockades are either, 1, simple ; or, 2, public.
A public blockade is one which has been duly notified to other nations

by the nation establishing it. All others are simple blockades. „
In the case of a simple blockade, captors are bound to prove its exist

ence at the time of capture; while in the case of a public blockade, the 
claimants are held to proof of discontinuance, in order to protect them
selves from the penalties of attempted violation. The Circassian, 2 
Wallace's U. 8. Supr. Ct. Rep., 135. Bluntschli, Droit International Codifie, 
§831, allows an effective blockade in anticipation of notice.

3. Authority of officer. A blockade of any port established by a com
manding officer is not void for want of special authority, unless dis
avowed by his government. Some authorities question the right of an
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officer to establish a blockade without instructions, if he be near enough 
to the government to enable him to receive them ; but the better opinion 
seems to be, that the neutral cannot impeach the officer’s authority so 
long as the act is not disavowed by his government. Halleck, Intern. 
Law and Laws of War, p. 537; and see The Circassian, 2 Wallace's U. 8. 
Supr. Gt. Rep., 135 ; In re Rolla, 6 Robinson's Adm. Rep., 364; Cameron 
v. Kyte, 3 Knapp, P. C., 332.

4. Notice. A private neutral ship destined for a blockaded port cannot 
be seized, unless notice of the blockade has first heen given to it, and in
dorsed upon its papers by a ship of the blockading squadron. The in
dorsement must state the day and the place of giving such notice. Treaty 
between France and Peru, Art. XXII., March 9, 1861,8 De Glercq, 201. 
The same rule was adopted by Italy in the war of 1866, with Austria. 
Lushington's Naval Prize Law, Introd., p. ix., note.

The mere intention to enter a blockaded port, unconnected with any 
other fact, is not sufficient for the condemnation of a neutral vessel.

The treaty between the United States and Great Britain provides that 
every vessel may be turned away from every blockaded or besieged port 
or place, which shall have sailed for the same without knowledge of the 
blockade or siege; but she shall not be detained, nor her cargo, if not 
contraband, be confiscated, unless, after notice, she shall again attempt 
to enter; but she shall be permitted to go to any other port or place she 
may think proper. And this treaty is conceived to be a correct exposition 
of the present law of nations upon this point. The intention must be 
manifested in such manner as to be equivalent to an attempt. Fitzsim
mons v. Newport Ins. Co., 4 Cranch's U. 8. Supr. Gt. Rep., 185.

See also treaty between the United States and
Sicilies'0 f Oot' l’ 1855> Ar1" IL> 11 U' 8 Sm' at L" 639■

Bolivia, May 13, 1858, “ XX., 12 Id., 1003.
Venezuela, Aug. 27,1860, “ XII., 12 Id., 1143.
XubZlFeb-8> i867- 15 m’ (Tr-’] m■

In the absence of such a treaty, the courts do not require notice ; see 
5 Cranch's Rep., 335; 1 Kent's Commentaries, 150; 1 Robinson's Rep., 72, 
130 ; 2 Id., 94; The Circassian, 2 Wallace's U. 8. Supr. Gt. Rep., 135; 
Wheaton on Capture, 193-207; The Hallie Jackson, Blatchford's Prize 
Cases, (U. S. List. Ct.,)2, 48; The Empress, Id., 175; except where the 
vessel sails without a knowledge of the blockade ; The Nayade, 1 New
berry's Adm. Rep., (U. 8. List. Gt.,) 366.

In the case of the Louisa Agnes, Blatchford, 's Prize Cases, (U. 8. List. 
Ct.,) p. 107, it was held that the departure of a ship from the blockaded 
port, under the compulsory direction of a blockading cruiser, does not 
reintegrate her to the state of an innocent trader, and she may still be 
arrested for the offense of attempting to violate the blockade.

A notice of a blockade to the officials of a neutral government is
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deemed a sufficient notice of it to tlie subjects of sucli government. 2 
Ch. Robinson’s Rep., 113; 1 Kent’s Commentaries, 147; Wheaton on 
Capture, 193-199 ; The Hiawatha, Blatchford’s Prize Cases, (U. 8. Dist. 
Ct.,) 1.

5. Efficiency. Blockades, in order to be binding, must be effective; 
that is to say, maintained by a force sufficient really to prevent access to 
the coast by the enemy. Congress of Paris, 1856.

Although this rule admits occasional absence of blockading vessels, 
from stress of weather or other contingencies, yet the law demands the 
allotment and stationing of that amount of force for the service which 
shall render it physically hazardous for other craft to evade the blockade. 
1 Kent ’s Commentaries, 144-161; 3 Phillimore’s Intern. Law, 287 ; Wool- 
sey’s International Law, § 186; 1 Spink, Prize Cases, 111, 171; The Sarah 
Starr, Blatchford’s Prize Cases, (U. 8. Dist. Ct.,) 69.

In the case of an inland port, a blockade may be maintained by bat
teries commanding the river or inlet by which it may be approached, 
supported by a naval force sufficient to warn off innocent vessels, and 
capture offending vessels attempting to enter. The Circassian, 2 Wal
lace’s TJ. 8. Supr. Ct. Rep., 135.

A blockade ceases whenever the vessels which maintain it are with
drawn, whether with or without compulsion from the enemy, so that the 
undertaking is for the time, at least, abandoned. Woolsey’s International 
Law, § 187.

6. Violation. Unless the blockade be directed against ingress or egress 
alone, a vessel violates the law of blockade, by any positive act towards 
entering or quitting, or by showing a clear and speedy intention to enter 
or leave a blockaded port, except in distress. The Coosa, 1 Newberry’s 
Admiralty Rep., (U. 8. Dist. Ct.,) 393; 1 Ch. Robinson’s Rep., 86,151,171; 
The Hiawatha, Blatchford’s Prize Cases, (U. 8. Dist. Ct.,) p. 1; The Em
press, Id., p. 175; Halleck’s Intern. Law and Laws of War, ch. 23, § 23.

A remote intention to violate a legal blockade, entertained at the 
outset of the voyage, is not sufficient cause to authorize the seizure of a 
vessel. Woolsey’s Intern. Law, § 188.

However earnestly the criminal intent may have been entertained and 
proceeded upon for a time, if it be really given up before the arrest, the 
property is not liable to confiscation because of the previous wrongful 
purpose. 1 Kent’s Commentaries, 147; The John Gilpin, Blatchford’s 
Prize Cases, ( U. 8. Dist. Ct.,) 291.

Persisting in the intention to enter a blockaded port, after warning by 
the blockading force, is not an attempt to enter, nor a breach of the 
blockade, unless connected with some act on the part of the vessel.

Under the treaty between the United States and Great Britain, a 
second attempt to enter must be made after notification of the blockade. 
Lingering about the place, as if watching for an opportunity to sail into 
it, or the single circumstance of making immediately for some other port,
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or, possibly, obstinate and determined declarations of a resolution to 
break the blockade, might be evidence of an attempt, after warning, to 
enter the blockaded port. But whether these circumstances or others 
may or may not amount to evidence of the offense, the offense itself is, 
attempting again to enter; and unless, “ after notice, she shall again at
tempt to enter/’ the two nations expressly stipulated that she shall not 
be detained. Fitzsimmons v. Newport Ins. Co., 4 Cranch's IT. S. Supr. Ct. 
Rep., 185.

In the absence of such a treaty, however, where a ship knew of the 
blockade at the time of sailing, her approaching the blockaded port for the 
purpose of inquiring there, is, in itself, a consummation of the offense; 
and amounts to an actual breach. The Cheshire, 3 Wallace's IT. S. Supr. 
Ct. Rep., 231; The Delta, Blatchford's Prize Cases, (U. S. Dist. Ct.,) 654.

The inquiry cannot be lawfully made at the blockaded port, if it can 
be made elsewhere. The Empress, Id., p. 175.

A clear necessity, however,—e. g., for repairs, supplies or shelter,— 
will justify an entrance into a blockaded port; but such allegations are 
regarded with distrust, and satisfactory evidence is required of the reality 
and urgency of the necessity. The Major Barbour, Id., p. 167 ; The Sun
beam, Id., p. 316 ; The Diana, 7 Wallace's U. S. Supr. Ct. Rep., 354.

7. Penalty. The penalty for a violation of blockade is confiscation, and 
attaches to both ship and cargo: which penalty continues upon a vessel 
until the end of her return voyage. Woolsey's International Law, § 188 ; 
The Wren, 6 Wallace's U. S. Supr. Ct. Rep., 582.

CHAPTER LX Till.
PRIZE.

Article 893.
894.
895.
896.
897.
898.
899.
900.

901.
902.

Prizes must be brought in for adjudication. 
Possession necessary to jurisdiction. 
Adjudication.
Title not divested until j udgment.
Previous liens.
Requisites of judgment condemning prize. 
Capture by unlawful means.
Jurisdiction of remedy against wrongdoer, in 

case of illegal capture.
Trial of contraband persons.
Uniform procedure.

Prizes must be brought in for adjudication.
893. All property1 captured2 by a belligerent at sea
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or afloat on navigable waters,3 except public armed 
ships of the hostile nation, and their contents, and ex
cept in the case provided for by article 876,4 must be 
brought into a port within the territory or the lines of 
military occupation of the belligerent or of its ally,6 
and submitted with the proofs sustaining the right of 
capture, to a prize court of the captor.6 ,

This Article, in connection with others, will extend the requirement 
of a judicial determination of the lawfulness of a capture, to the case of 
contraband in an unarmed hostile vessel, and even to public property of 
the hostile nation, on such a vessel.

1 The qualification restricting the rule to captures made wholly dv
partly by naval forces, it is proposed to omit. The necessity for adjudi
cation rests on the propriety of submitting the title of water-borne prop
erty to judicial inquiry. The kind of force by which the capture is made 
is not necessarily material. . .

In the case of the United States v. Bales of Cotton, (1 Woolworth’s U.
8. Circ. Ct. Rep., 236, 257,) it was held that vessels which are not armed, 
and are not commanded by government officers, but are used merely as 
transports for troops, are not war vessels, and do not bring within the 
prize jurisdiction a capture on land. Also that conjunct captures on 
land of enemy’s property by both army and navy are brought within the 
prize jurisdiction only by statute.

2 The propriety of proceeding in a prize court, in case of a recapture 
was established in the case of the schooner Adeline, 9 Cranch’s U. 8. 
8upr. Ct. Rep., 244, 286 ; and Story, J., in delivering the opinion of the 
court, intimates that such proceeding is necessary, but the question of 
necessity was not directly before the court.

The provisions of this Book will require it where a question of sal
vage arises, not otherwise.

3 In Brown v. United States, 8 Cranch’s Rep., 139, pine timber, part 
of a ship’s cargo, which had been unladen and put »into the water in a 
shallow creek, where at low tide the ends of the logs rested in the mud, 
was treated as property found on land.

4 Mr. Seward, in his letter in the Trent case, recognizes an exception 
when it is impossible to bring in the prize, from circumstances beyond 
the control of the captor, and without his fault.

5 Possession in a neutral port is enough, by the existing law. Hud
son v. Guesteer, 4 Cranch’s U. 8. Supr. Ct. Rep., 293. But the provis
ions proposed in Division V., concerning Neutrals, make this change 
proper. ' ' '

6 The courts of a neutral nation have no jurisdiction of a capture by a 
belligerent, except in case of a violation of its neutrality. Tlie Divina 
Pastora, k Wheaton’s U. 8. Supr. Ct. Rep., 52.

15*
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Possession necessary to jurisdiction.
894. A prize court has jurisdiction only so long as 

the nation making the capture, or its ally, has posses
sion of the prize, or its proceeds.

Hudson v. Guesteer, 4 Cranch’s U. S. Supr. Ct. Rep., 293; Tlie Invin
cible, 2 Gallison’s IT. S. Circ. Ct. Rep., 29. Compare Maissonaire v. Keat
ing, 2 Id., 325 ; The Arabella, 2 Id., 368.

Adjudication.
895. If, upon examination, the capture is adjudged 

lawful, the property may be disposed of according to 
the law of the captor’s nation. If adjudged unlawful, 
either in respect to the cause or the mode of capture, or 
the authority of the captor, the property must be re
stored to its owner.

Three principal questions may be expected to arise under the provis
ions, subjecting only those things which are contraband of war, or en
gaged in illegal traffic, to capture at sea, and by public vessels alone:

1. Was the subject of capture lawful prize as contraband, or as en
gaged in interdicted traffic ?

2. Was the captor impressed with the military character of a bel
ligerent ? *

3. Were tlie place and mode of capture and detention such as to ren
der them legal ? •

All of these seem to be proper questions for adjudication, under such 
a rule as .here proposed.

By the settled rule in England and America, the owner of captured 
property cannot contest the capture on the ground of a want of authority 
on the part of the persons who made the capture. But this rule seems 
to be founded on the right of government to adopt a capture by a non
commissioned vessel; and as this right may be renounced, the legality of 
the capture may properly be contested in this respect, as in others.

Title not divested until judgment.
896. The title to property mentioned in article 893, 

is not affected by capture, but only by the judg
ment of a court, of prize having jurisdiction under the 
provisions of this Chapter.

In Josefa Segunda, (5 Wheaton’s IT. 8. Supr. Ct. Rep., 338,) it was held 
that where the capture is made by a regularly commissioned captor,, lie 
acquires a title to the captured property, which can only be divested by 
recapture, or by the sentence of a competent prize court.

DRAFT OUTLINES OF AN
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Previous liens.
897. Capture and condemnation as prize override 

all previously existing liens.
Tlie Battle, 6 Wallace’s IT. S. Supr. Ct. Rep., 498.
As against captors, the ownership of property cannot be changed while 

it is in transit. The capture clothes the captors with all the rights of t.tye 
owner which subsisted at tlie commencement of the voyage ; and any
thing done thereafter, designed to incumber the property, or to chatig^ 
its ownership, is a nullity. The Sally Magee, 3 Id., 451.

Requisites of judgment condemning prize.
898. A judgment of a prize court sustaining the 

validity of a capture must contain or be accompanied 
by a statement of the grounds on which it is founded.

Treaty between France and Peru, March 9, 1861, Art. XXV., 8 Be 
Ctercq, 201. .

The sentence of a prize court condemning a vessel is not conclusive as 
to any matter of fact which was the ground of condemnation, unless that 
matter of fact be clearly and certainly stated in the judgment as a ground 
of condemnation. Hobbs r. Henning, 17 Comm. Bench Rep., IT. S., 791 : 
11 Jurist, IT. S., 223 ; 34 Late Jour., C. P., 117 ; 13 Weekly Rep., 431; 12 
Law Times, IT. S., 205; Christie v. Secretau, 8 Term Rep., 192 ; Bolton v. 
Gladstone, 5 East’s Rep , 155 ; 1 Smith, 372; 2 Taunton’s Rep., 85. But 
such sentence is not evidence of what may be gathered from it by way 
of inference. Fisher v. Ogle, 1 Campbell’s Rep., 418 ; Dalgleish v. Hodg
son, 5 Moore & Payne’s Rep., 407.

Capture by unlawful means. •
899. A capture made by means involving a viola

tion of neutrality or the breach of any provision of this 
Book, is an unlawful capture.

An illegal outfit, or augmentation of force, in a neutral country, not 
only involves liability tor personal penalties, but also infects captures 
subsequently made during the same cruise, with the character of torts, 
and justifies and requires a restitution to the parties who have been in
jured by such misconduct. The Santissima Trinidad, 7 Wheaton’s IT. S. 
Supr. Ct. Rep., 283 ; The Grace Para, 7 Id., 471.

Jurisdiction of remedy against wrongdoer, in case 
of illegal capture.

900. After a capture has been duly adjudged il
legal, any court of otherwise competent jurisdiction in
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any nation a party to this Code, may give* a remedy 
against the wrongdoer.

The courts of a country have no j urisdiction to redress torts committed 
on the high seas, against the property of its citizens by a cruiser of a 
friendly power, unless the cruiser was fitted out in violation of its neutral
ity laws. The injured neutral must resort to the courts of the captor 
for redress. L’lnvincible, 1 Wheaton's U. S. Supr. Gt. Rep., 238 ; 
Moxon r. The Fanny, 2 Peters' Adm. Rep., 309. -

But after the foreign prize court has adjudged the capture illegal, 
the neutral court may decree compensation in damages. McGrath v. The 
Candelero, Bee's Adm. Rep., 60.

Trial of contraband persons.
901. In the case of persons captured as contra

band, proceedings may be taken by them or by the 
captors to have the legality of the capture judicially 
determined.

Uniform procedure.
902. The nations uniting in this Code, shall take 

measures to adopt uniform rules for procedure in cases 
of prize.
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CHAPTER LX IX.
EFFECT OF A STATE OF WAR ON OBLIGATIONS OF NATIONS 

AND THEIR MEMBERS.

Article 903. Existing obligations not in general affected.
904. Public debt not confiscable.
905. Treaties unaffected by war.

. 906. Effect of war on executory contracts.
907. Removal of interdiction.
908. Anticipation of war.
909. Extension of time.
910. Interest, damages, &c., for delay.

Existing obligations not in general affected.
903. Neither a state of war, nor a treaty of peace, 

annuls existing rights or obligations, except so far as 
their existence is incompatible with it, or as is other
wise provided in this Book.



Public debt not confiscable.
904. War does not exonerate a belligerent from the 

obligation to pay its public debt, by whomsoever held,1 
nor does it suspend the payment of principal or in
terest, as it falls due.

1 Fiore, Nouveau Droit Intern., v. 2, p. 313. This principle, says Pra- 
dier-Fodere, (Id., note,) is now adopted by modern governments. See in
stances of the honorable application of this principle in Twiss, Law of 
Nations, pt. II., pp. 110-114. By the treaty between the United States 
and Hayti, Nov. 3, 1864, Art. IV., 13 U. 8. 8tat. at L., 711, it is provided, 
that neither the money, debts, shares in the public funds or in banks, or 
any other property of either party, shall ever in the event of war or na
tional differences, be sequestered or confiscated.

And the treaty between France and Peru, March 9, 1861, 8 De Glercq, 
197, provides, that neither debts due by individuals nor public stocks, nor 
shares in companies, &c., can be seized, sequestered or confiscated to the 
prejudice of the respective citizens and to the benefit of the country 
where they may be.

Treaties unaffected, by war.
905. War does not affect the compacts of a nation, 

except when so provided1 in such compacts ; and, except 
also that executory stipulations in a special compact 
between belligerents which by their nature are ap
plicable only in time of peace, are suspended during 
the war.

Halleck, (Intern. Law & Lairs of War, 371,) says: “ A declaration 
of war does not ipso facto extinguish treaties between belligerent States. 
Treaties of friendship and alliance are necessarily annulled by a war 
between the contracting parties, except in respect to such stipulations as 
are made expressly with a view to rupture, such as limitations of the 
general rights of war, &c. So, of the treaties of commerce and naviga
tion ; they are generally either suspended or entirely extinguished by a 
war between the parties to such treaties. All stipulations with respect 
to the conduct of war, or with respect to the effect of hostilities upon the 
rights and property of citizens and subjects of the parties, are not im
paired by supervening hostilities—this being the very contingency in
tended to be provided for,—but continue in full force until mutually 
agreed to be rescinded. There are many stipulations of treaties, which 
although perpetual in their character, are suspended by a declaration of 
war, and can only be carried into effect, on the return of peace.”

Kent, (Commentaries, v. I., p. 420,) says : “ As a general rule, the ob
ligations of treaties are dissipated by hostilities. But, if a treaty con
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tain any stipulations which contemplate a state of future war,.and make 
provision for such an exigency, they preserve their force and obligation 
when the rupture takes place. All those duties of which the exercise is 
not necessarily suspended by the war, subsist in their full force.”

As to the restoration of treaty obligations suspended by the war, see 
Bluntschli, Droit Intern. Godifie,% 718.

See also Society for the Propagation of the Gospel v. New Haven, 8 
Wheaton’s U. 8. Supr. Gt. Rep., 464; the debate in the House of Com
mons, on the Declaration of Paris, of 1856 ; Speeches of Sir George Lewis 
and Mr. Bright, of March 11 and 17, 1862 ; and of the Earl of Derby, of 
Feb. 7, 1862; Dispatch of Mr. Marcy to Mr. Mason, of Dec. 8, 1856 ; Phil- 
limore’s International Law, v. III.. App. 21 ; Da.na’s Wheaton, Elem. of 
Intern. Law, note 143, p. 352.

Effect of war on executory contracts.
906. All executory contracts which directly sub

serve the purposes of war, and to which enemies, active 
or passive, are parties; and all executory contracts 
between any parties the execution of which would by 
reason of war involve a violation of any provision of 
this Book, are annulled, by the existence of war ; sav
ing the right of just compensation for any performance 
already had. The validity of other contracts is not af
fected by the existence of war.

But this article does not apply to international com
pacts.

In a recent case in the court of appeals of Virginia, (Manhattan Life 
Ins. Co. \). Warwick, Insurance Law Journal, vol. I., pp. 115, 126,) the 
distinction is stated thus : Where the contract is made before the war, 
but not executed by either party, and the carrying it into execution 
would involve a violation of the duties of the parties respectively to their 
country, in the new relation which the war has created ; in that case its 
execution not having been entered upon, and it being uncertain how long 
the war may last and prevent the execution of the contract, it may be 
dissolved ; and this not to the prejudice of the parties, or either of them, 
but for their presumed convenience and benefit to be absolved from the 
obligation of a contract, which, in the changed relations of their countries, 
cannot be carried into execution. On the other hand, if the contract is 
partly executed, and rights under it have vested, and it cannot be dis
solved without the loss or forfeiture of one of the parties, and it cannot 
be carried into execution consistently with the duty of the parties to 
their countries respectively, while the war lasts ; in such case it should 
not be dissolved, but only suspended. But if it can be carried into

582-



INTERNATIONAL CODE. 588

execution notwithstanding the war, without conflicting with the obligation 
of allegiance of either party, it will be neither dissolved nor suspended.

Removal of interdiction.
907. A contract, which is annulled by the last ar

ticle, is not restored to validity by the return of peace.
Esposito v. Bowden, 4 Ellis & Blackburn's Rep., 693.

Anticipation of war.
908. The anticipation, however well founded, of a 

war not declared or commenced, does not affect exist
ing obligations.

Pole v. Cetovich, 9 Common Bench Rep., N. S., 430.

Extension of time.
909. The time for performance of any act which is 

forbidden or prevented by war, in respect of which act 
time is of the essence of the obligation, except in the 
case of obligations annulled by article 906, is suspended 
until a reasonable period for performance after the 
interdiction or impediment is removed.

Tlie authorities seem to agree that in case of statutory or prescriptive 
limitations, the period of war is to be deducted from the time limited. 
In respect to conventional limitations, such as those usual in insurance 
policies, &c., there is a difference, of opinion whether, 1. The same rule 
should apply ; or whether, 2. The intervention of war wholly annuls the 
conventional limitation ; or whether, 3. The party should only be allowed 
a “ reasonable •. time ” after the removal of the disability. Simmes v. 
City Fire Ins. Co., 6 Blatchf., 455. Apperson t\ Bynum, 5 Coldwell’s 
(Tennessee) Rep.,?Al. .

When presentment of negotiable paper cannot be made on account of 
the disturbed condition of the country, by civil or foreign war, present 
ment will be excused during the continuance of the obstacles, and for a 
reasonable time thereafter. Polk v. Spinks, 5 Id., 431. In such case, the 
notice of protest to a party in the hostile country must be sent when the 
interruption of intercourse ceases. Harden i\ Brown, 59 Barbour's {New 
York) Rep., 425 ; citing Edwards on Bills,^S ; Hopkirk v. Page, 2 Brock- 
enbrough's U. S. Circ. Ct. Rep., 20, 34.

Interest, damages, &c., for delay.
910. No interest, damage, or penalty is incurred, 

by reason of the non performance of an obligation 
while its performance was rendered unlawful by war.
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The rule, that interest is not recoverable on debts between alien ene
mies, for the time of the war, is only applied where the money was to be 
paid to an enemy directly. When the creditor, or an agent appointed to 
receive the debt, resides in the same jurisdiction as the debtor, interest 
continues. Ward v. Smith, 7 Wallace’s U. S. Supr. Ct. Rep., 453. This 
rule was held not to apply to a civil war, in Shortridge v. Macon, 1 
Abbott ’s United States Rep., 58; S. C., 1 American Law Remew, 95.

CHAPTER L X X.

EFFECT OF A STATE OF WAR UPON INTERCOURSE.

Article 911. Diplomatic intercourse.
912. Rights of public agents of neutral nation

accredited to belligerent nation.
913. Interdiction of entrance of foreigners.
914. Interdiction of communication.
915. Mail service.
916. Foreigners’ rights of residence and vocation.
917. Safe conducts.
918. Effect of safe conducts.
919. Passports.
920. Interdiction of interior traffic,
921. Intercourse across lines of military occu

pation.
922. Private ships surprised by war.
923. Voyages commenced.
924. Intercourse df active enemies.
925. Intercourse subserving the purpose of war.
926. Lawful intercourse.
927. Commencement and termination of ille

gality.
928. Transfer of ships during war.
929. Penalty of illegal traffic and intercourse.

Diplomatic intercourse.
911. During war, or at any time after the declara

tion thereof, a belligerent may expel any or all public 
agents appointed or accredited to it by the enemy. 
Diplomatic relations shall not entirely cease, but there
upon each belligerent shall designate the representative 
of some friendly nation, party to this Code, through
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whom it may maintain communication with the other 
belligerent while the ordinary diplomatic relations are 
interrupted.!

See Article 93.
The law should authorize expulsion, not merely the deprivation of 

official power.
For an account of the humane labors of Mr. Washburn on behalf of 

the German population of Paris, see Foreign Relations of the United 
States, 1871, p. 266.

1 The invoking of such friendly offices, which has already been prac
ticed with the most advantageous results, now requires the consent of 
the belligerent to which the representatives of friendly powers under
taking such offices are accredited. See Foreign Relations of the United 
States, 1870, p. 119, et seq. The adoption of the above Article will give 
neutral representatives a right thus to intervene. The present rule of 
the United States government requires the consent of both the nations 
concerned. Foreign Relations of the United States, 1871, p. 543.

Rights of public agents of neutral nation ac
credited'■ to belligerent nation.

912. Public agents appointed or accredited by a 
neutral nation to /& belligerent, have a right, notwith
standing the war, to go to and remain at their posts 
to send or receive their official dispatches under the 
official seal of themselves or their governments f and 
to pass through the military lines of the hostile nation, 
together with their families, official and personal, when 
necessary for the purpose of reaching or removing 
from their respective posts.

1 Letter of Mr. Fish, Foreign Relations of the United States, 1871, 
p. 401.

2 In the Franco-Prussian war, during the siege of Paris, the official 
dispatches between the government of the United States and their lega
tion in Paris, were transmitted to and fro, across the lines, by the bellig
erents, subject, however, to delay imposed by the military forces. Pri
vate correspondence and newspapers were also allowed transmission into 
Paris in the official dispatch bag, the former being examined to exclude 
everything relating to the war, and newspapers being passed on a pledge 
that they should only be read by the American minister. Foi'eign Rela
tions of the United States, 1871, pp. 283-287.

The right of the neutral government to communicate with its repre
sentative in the besieged city, was not fully conceded by Count Bismarck, 

16* ’
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(Id., pp. 291, 363,) although he was understood by the government of the 
United States to have conceded it. (Id., p. 377.) But his refusal to recog
nize it was based partly on the plea tliat a fortified capital was unprece
dented; (Id., p. 372,) and partly upon the plea that the French Republic 
had not been recognized by the German powers. Id., p. 365.

Perhaps the same right of communication with the hostile nation 
should be secured to those public agents, who under the last Article have 
undertaken to use their friendly offices in behalf its members. ,

3 See Letters of Count Bismarck, Foreign Relations of the United 
States, 1871, pp. 293, 373 ; Letter of Mr. Fish to Mr. Bancroft, Id., p. 377.

Interdiction of entrance of foreigners,
913. A belligerent may by interdiction render un

lawful the entrance of passive1 enemies into its terri
tory ; and, may close any or all of its military ports, in 
the manner and to the extent provided in Chapter 
LXVII., entitled Blockade.

1 The entrance of active enemies is of course a lawful hostility.

Interdiction of communication.
914. A belligerent may, in case of military neces

sity, suspend, wholly or in part, railway and tele
graphic communication across its territorial bound
aries.

Mail service.
915. The mail service shall not be affected by war 

between the corresponding nations, until after one na
tion has received from the other a notification of its re
striction or suspension of postal communication.1 The 
mail service between a belligerent and a neutral nation 
shall not be affected by war.

1 Postal convention between Great Britain and 

France, Sept. 24, 1856, Art. vt j Accounts and Papers, 1857, vol. 
AA” { XVIII., (11 ;) 7 Be Glereq, 152.

Belgium, Oct. 19, 1844, “ VIII, j Accounts and Papers, 1845, vol. 
’ / LII.

These treaties also provide that upon a notification by one belligerent 
of the discontinuance of postal communications with another, the mail 
packets of the two countries shall be permitted to return freely and under 
special protection to their respective ports; which is sufficiently em
braced in Articles 845, 922 and 923. *
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The postal convention between the United States and
Great Britain, Dec. 15, 1848, Art. XX., 9 TI. S. Stat. at L., {Tr.,) 146.
Mexico, Dec. 11, 1861, “ IX., 12 Id., 1205, 

each provide that the mail service shall continue until six weeks after a 
notification shall have been made of the discontinuance of postal com
munications.

And by the postal convention between the United States and
Bremen, March 28, 1864,16 U. 8. Stat. at L., (Tr.,) 177.
Hamburg, “ “ 16 Id., {Tr.,) 182,

it is provided that, whenever in consequence of war, or threatened war, 
the correspondence between the two nations cannot be conveyed by 
steamers of either nation, it may be conveyed by steamers under neutral 
flags, subject to all the regulations contained in the postal conventions 
between the two nations.

Foreigners' rights of residence and vocation.
916. Members of a belligerent nation and neutrals, 

who are within the territorial jurisdiction of the hostile 
nation at the declaration or commencement of war, may 
remain and continue their vocation therein, subject to 
the provisions of Book First of this Code,1 so long as 
they continue wholly passive, and commit no offense 
against the provisions of this Code, or the laws of the 
place. But in case of a breach of such condition, they 
may be punished or sent out of the territory of the na
tion, or be required to remove to any designated place 
within it.2

1 The provisions referred to make foreigners subject to the general 
laws of the country, (Articles 319, 328, 330, and 331,) and reserve the right 
of a nation to exclude them from offices, official trusts and particular 
vocations.

Twiss, {Law of Nations, Part II., p 90,) urges a distinction between 
domiciled and transient alien enemies—a distinction once perhaps sub
stantial, but now, with increasing rapidity of intercommunication, be
coming every day less important. Hefftev says, that a temporary deten
tion of hostile subjects may be necessary to prevent them from commu
nicating with their fellow countrymen, in respect to the plans of the 
belligerent. Heffter, % 126, 2, cited by Twiss, Law of Nations, Part II., 
p. 99. V '

Vattel, however, {Droit cles Gens, liv. 3, cli. 4; § 63,) says, that the 
sovereign who declares war cannot detain those subjects of the enemy 
who are within his dominions at the time of such declaration ; and that 
they are to be allowed a reasonable time to withdraw, because, by per
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mitting them to enter his territories, he tacitly promised them protec
tion, and security for their return.

The Article here proposed is drawn ‘from the usual provisions in 
modern treaties, to the effect that at the time of war or interruption of 
friendly intercourse between the two nations, the members of either na
tion residing or established in trade or other employment within the terri
tory of the other, who choose to remain may do so, and carry on their 
business without interruption or demands, other than those imposed 
on native subjects, so long as they behave peaceably and observe the 
laws. ,

Treaty between the United States and
Nicaragua, June 21,1867, Art. XI., 15 U. S. Stat. atL. (TV.,)59.
Alf«tetration?n" \ July 37’ 1853< “ XIL-10Id> (^-) 337-

Costa Rica, July 10, 1852, “ XI., 10Id., (Tr.,) 18.
Peru, July 26, 1851, “ XXXII., 10 Id., (Tr.,) 28.
San Salvador, Jan. 2,1850, “ XXVII., 10 Id., {Tr.,) 72.
The Two Sicilies, Oct. 1,1855, “ I., 11 Id.,(Tr.,) 639.

Treaty between Great Britain and
Colombia, Feb. 16,1866, Accounts and Papers, 1867, vol. 74.
Salvador, Oct. 24,1862, Id., 1863, vol. 75.
Nicaragua, Feb. 11,1860, Id., 1860, vol. 68.

Treaty between France and Peru, March 9, 1861, 8 De Glercq, 193.
But if the conduct of the members of a belligerent nation within the 

territory of the other belligerent should render them justly suspected, 
they may be required to leave the country within a certain period, with 
their families, effects and property, under a safe conduct to be furnished, 
or to remove forthwith to such places in the interior as may be designated.

Treaty between the United States and Peru, July 26, 1851, Art. 
XXXII., 10 U, S. Stat. at I., (Tr.,) 28. And see the treaty with Great 
Britain, Nov. 19, 1794, Art. XXVI., 8 Id., 110. See also treaty between 
France and Peru, March 9, 1861, 8 De Glercq, 193. .

By several of the above mentioned treaties it is also provided that the 
citizens of either nation residing within the territory of the other at the 
commencement of war between the two nations, shall be allowed, within 
a certain time, (from six to twelve months,) to dispose of their prop
erty, or to transport it wherever they please, and under a safe conduct 
from the government to depart, with their money and effects, from the 
country.

And a similar provision was contained in the treaty of Utrecht, be
tween Great Britain and Spain, Art. VI.; and in the treaty between 
Great Britain and Russia, of 1766, Art. XII., and of 1797, Art. XII.; also 
in the treaty between the United States and

Republic | Feb‘ 8’1867’Art' L>15 U-S-Stat" at L->(Tr-)167-

Bolivia, May 13,1858, “ XXVIII., 12 Id., 1003.
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The right of foreigners to remove their property from the territory 
of a nation is provided for by Article 336.

By the treaty between the United States and
Bolivia, May 13,1858, Art. XXVIII., 12 U. 8. Stat. at L.,(Tr.,) 1003.
Guatemala, Mar. 3,1849, “ XXV., 10 Id.. (7V.,) 1.
San Salvador, Jan. 2,1850, “ XXVII., 10 70., (TV.,) 71, 

the right of the members of either nation residing within the territory of 
the other, at the commencement of the war between the nations, to con
tinue their residence and vocation, is secured only to persons of other oc
cupation than that of merchant.

If it be thought desirable to reserve to a belligerent the right to 
send away passive enemies, the following provision may be thought suffi
cient : Members of one nation, being within the territory of another, 
who do not, before the expiration of six months after the commencement 
or declaration of war between the two, remove therefrom or become nat
uralized therein, and members of one of several belligerent nations, who 
come within the territory of the hostile nation to reside, with the knowl
edge of the existence of war between such nations, may be treated there
after and during the war as enemies, active or passive, as the case may 
be, or be required forthwith to leave the country. Grotius, de Jure 
Belli ac Pads, III., c. 2, § 7.

In the Franco-Prussian war, the French government first, in effect, 
forbid Germans capable of military service from leaving France without 
special leave, and subsequently commanded all Germans to leave.

Safe conducts.
917. A belligerent must give safe conducts to the 

agents of international intercourse of neutral powers, 
who cannot conveniently reach their destination with
out passing through its territory or military lines, and 
to persons sent out of its territory under article 911 
or 916.

Lieber’s Instructions, T 87. See Articles 137 and 138 of this Code.

Effect of safe-conducts.
918. A safe-conduct, unless otherwise expressed, is 

subject to the following rules :
1. If giving license to go to a place, license to re

turn is implied, in case that be a part of the purpose 
for which it was granted ;

2. If giving license to leave a place, protection, dur
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ing tlie journey to cross the boundaries of the territory 
or military occupation, is implied ;

3. If granted to a particular person it is not trans
ferable, and does not include his family, but includes 
necessary attendants and equipage, according to rank 
or position ;

4. If granted to a class, such as clergy or military 
persons, it includes all persons of the class of whatever 
degree, such as bishops, or commanders ;

5. It extends to all places on land or at sea within 
the territorial jurisdiction, or the range of hostilities of 
the belligerent granting it ; and,

6. It is not terminated by the death or removal of 
the person by whom it was granted.

These rules are suggested by Grotius, as quoted by Wildman, Intern. 
Law, vol. 2, p. 29.

Passports.
919. A belligerent may require passports from the 

members of other nations, whether belligerent or neu
tral, voluntarily seeking to enter or leave its territory 
or military lines.

Interdiction of interior trafic. ................................
920. A belligerent may, within its territorial limits, 

or within the district actually occupied by its armies, 
prohibit or otherwise restrict the exportation or tran
sit of, or traffic in, anything needed for its own military 
purposes, or intended to promote the purposes of the 
enemy.

Other Articles declare the inviolability of private property ; but this 
Article secures the control necessary for military purposes ; so that all 
property may be taken and held on making compensation.

Ships of a neutral may as freely as in peace traffic to and fro between 
any unblockaded place in a belligerent’s territory, and any other such 
place, or any place in neutral territory. Goods on board such ships, are 
free from capture, whatever may be their ownership, unless contraband, 
or the property of the hostile nation,

Treaty between France and Peru, March, 9, 1861, Art., XX., 8 De 
Glercq, 200.
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Intercourse across lines of military occupation.
921. All civil intercourse whatever, between the 

districts actually occupied by opposing belligerent 
armies is unlawful,1 whether forbidden by proclama
tion or not ;‘2 except such as is expressly authorized 
by this Code,8 or by agreement of the belligerent na
tions,4 or by the military authority having command 
of the frontier.5 But if the permission be given by one 
belligerent only, the intercourse is lawful as to him, 
but not as to the other.

Bluntschli, Droit Intern. Codifie, § 674 ; Lieber’s Instructions, 86.
1 Hennan v. Gilman, 20 Louisiana Annual Bep., 241 ; see also Graham 

v. Mervill, 5 Coldwell, (Tennessee,) Bep., 622; Bank of Tennessee v. Wood
son, 5 Id., 176.

The exception of contracts for ransom which might be important, if 
the prohibition of intercourse were extended beyond the lines of military 
occupation need not be preserved, if the principles of the following Arti
cles are adopted. « .

2 A declaration of hostilities carries with it an interdiction of all com
mercial intercourse with the enemy, on the part of the subjects of the 
belligerent nation, without express license. Lawrence's Wheaton, Elem. 
of Intern. Laic, pp. 544, 551, § 13 ; Dana's Wheaton, §§ 309, 315 ; Barrick 
v. Buber, 2 Common Bench Bep. N. 8., 563 ; Esposito v. Bowden, 7 Ellis 
& Blackburn's Bep., 763 ; Philips v. Hatch, 1 Dillon's JJ. 8. Circ. Ct. Bep., 
191.

Heffter, (§§ 122, 123,) suggests, that a declaration of war does not of 
itself prohibit commercial intercourse, but that such intercourse may go 
on, unless specially prohibited, and so far as not so prohibited: which 
seems to be an opinion rather than a statement of law. For precedent 
and practice, and the opinions of jurists are the other way. Dana's 
'Wheaton, note 158, p. 400.

3 See for instance Articles 922 and 923.
4 Under the existing rule, forbidding all trading with enemies, the 

license must be an express license granted or ratified by the highest au
thority in the government. The Hope, 1 Dodson's Bep., 226. It must 
come ultimately from sovereign authority. Halleck, Intern. Law and 
Laics of War, 675-690 ; Manning, Law of Nations, § 123 ; Wildman, In
tern. Law, II., 245-266 ; 1 Kent's Commentaries, 163 ; 1 Duer on Insur
ance, 594-619 ; Hautefeuille, tom. I., p. 19 ; Woolsey's Intern. Law, § 147 ; 
Phillimore's Intern. Law, III., 249, 613.

5 A license to trade with the enemy must be issued by competent au
thority without material misrepresentation, whether intentional or not, 
on the part of the receiver, and must be used in good faith, strictly ac 
cording to its terms. Dana's Wheaton, note 198, p. 504. See also Leevin
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v. Cormac, 4 Taunton’s Rep., 483, n. ; Freise v. Thompson, 1 Id., 121; Van 
Dyck v. Whitmore, 1 Bast Rep., 475.

By the rules hitherto in force, it is cause of capture for a private ship 
of one belligerent to sail under a special license or safe-conduct of the 
other, even where the voyage was to a neutral port, and there was no di
rect communication with the enemy in the whole course of the voyage. 
Thus in the war between Great Britain and the United States in 1812, the 
former power being also with its allies, at war in Spain and Portugal, sold 
licenses to American vessels, to trade between America and Spain or Por
tugal, in order to favor the forwarding thither of supplies for the allied 
armies. But American vessels trading under such licenses were held 
lawful prize by American cruisers. The Julia, 8 Cranch’s U. 8. Supr. Ct. 
Rep., p. 181; and cases following, pp. 203, 444. So too, the illegality of 
sailing under an enemy’s license is held proper cause for the forfeiture 
of a neutral vessel. The Alliance, Blatchford’s Prize Cases, (U. 8. Dist. 
Ct.,) p. 262.

It is competent for the government to permit commercial intercourse, 
in so far at least, that transactions had pursuant to such permission are 
held valid in the courts of such government. Woods v. Wilder, 43 New 
York Rep., 164.

In the Crimean war, the British government resolved to issue no li
censes, but to allow trade to be carried on with the enemy, even by British 
subjects, provided it was carried on in neutral ships. “ The example,” 
says Lushington’s Naval Prize Law, Intro., p. xi., “ will in all probability 
be followed in future.”

In the war of France and Great Britain against China, the French gov
ernment allowed French and English subjects to continue their commer
cial intercourse with the Chinese, even on Chinese soil, and reciprocally 
the Chinese to continue such intercourse with French and English, even 
on French or English soil. 8 De Clercq, 353.

It has been claimed in England, and as strongly denied in the United 
States, that a country which, during peace, confines the trade of its colo
nies to its own subjects, cannot, during war, open such trade to a neutral. 
See Mr. Justice Duer’s essay on this subject, 1 Duer on Insurance, 698
725. For the English rule, see The Emmanuel, 1 Robinson’s Adm. Rep., 
296 ; The Providentia, 2 Id., 142 ; The Ebenezer, 6 Id., 250; The Thomyris, 
Edw., 17. In support of the American rule, see Mr. Monroe’s letter to 
Lord Mulgrave, Sept. 23, 1805; Mr. Madison’s letter to. Messrs. Mon
roe and Pinckney, May 17, 1806 ; and the memorials of the merchants 
of Baltimore, New York, Boston and Salem, 5 American State Papers, 
330-355, 367-379 ; 2 Parsons on Contracts, 398.

The liability of neutral ships to detention, for carrying on the coast 
ing trade of the enemy, “ may be taken to have been silently repealed,” 
says Lushington, writing of .the English rule, •* by the advance of free 
trade.” See also the provisions of Book First in respect to equality of 
commercial privileges.
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Private ships surprised by war.
922. Subject to articles 863 and 920, concerning con

traband and the prohibition of exports, private ships 
bearing the national character of a belligerent, being, at 
the commencement of hostilities or the declaration of 
war, in ports where they would be subject to detention 
or confiscation under articles 921 and 929, or lawfully 
coming there1 afterwards, are free from capture and de
tention, and may discharge cargo ; and may take in any 
cargo already engaged, and depart within thirty days2 
after the declaration of war or the commencement of 
hostilities. In case of a ship coming into port after such 
time, the intervening period is not to be computed.

This seems a reasonable extension of the rale contended for by Vattel, 
{Droit des Gens, L. III., c. 4, § 63,) and approved by Twiss, {Law of Na
tions, Part II., p. 101, § 54, opposing in this the harsh doctrine of Story, 
J.) Modern usages sanction the principle that the belligerent can neither 
detain tlie persons nor the property of those subjects of the enemy who 
are within his dominions at the time of the declaration, because they 
came into them upon the public faith. The above Article is of course so 
stated as to constitute an exception to the interdiction of intercourse 
with ports within the military occupation. Other ports are, by Article 
891, open during war.

1 See Articles 913 and 915.
2 In the Franco-Prussian war, 1870-1, the German notification al

lowed six weeks; the French, thirty days.
On the commencement of the Crimean war, each belligerent allowed 

the enemy’s merchant vessels within its ports, &c., a reasonable time to 
load and depart ; (six weeks were allowed by Great Britain,) and those 
which had sailed bound to such ports were allowed to enter, discharge and 
depart. “ This,” says Twiss, {Law of Nations, Part II., p. 117,) “ marks an 
epoch in the practice of nations in the exercise of belligerent rights at 
the immediate outbreak of war.” He suggests, however, that the prece
dent, since it arose in the case of a war commenced for the protection of 
an ally, does not apply to cases of denial of redress for injuries received, 
and in which the property of members of one nation is liable to be 
confiscated for indemnity. Later precedents do not sustain this quali
fication.

Voyages commenced.
923. Subject to articles 863 and 920, concerning 

contraband and the prohibition of exports, private
17*
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ships bearing the national character of a belligerent, 
bound to a port of a hostile nation, in which they would 
be subject to confiscation or detention under articles 
921 and 929, and leaving the last port before notice of 
the declaration of war or commencement of hostilities, 
or driven to the hostile port at any time in distress, 
may freely enter such port, and enjoy the same im
munity as is provided in the last article.

Intercourse of active enemies,
924. Active enemies cannot make contracts or en

gage in commerce or traffic with enemies, either active 
or passive, or with the hostile government, except as 
expressly sanctioned by this Code,1 or by both of their 
respective governments.

1 See Chapters LX. and LXIIL, and Part IX.
The doctrine, that a declaration or recognition of war effects an abso

lute interruption and interdiction of all commercial intercourse and deal
ings between the subjects of the two countries, does not apply to “ con
tracts of necessity, founded on a state of war, and engendered by its vio
lence ; ” e. g., ransom bills, and bills of exchange drawn by a prisoner in 
the enemy’s country for his own subsistence. Halleck, Intern. Law and 
Laws of War, p. 359, § 11.

Intercourse subserving the purpose of the war.
925. Enemies, whether active or passive, cannot 

make contracts or engage in commerce or traffic with 
each other, or with each other’s government, which may 
directly subserve the purposes of war.

The rule prescribed by this Article is suggested as the principal re
striction which war ought to impose upon neutrals and non-combatants. 
See note to the next Article.

Lawful intercourse.
926. Subject to the provisions of this Book, passive 

enemies may make any contracts, and engage in any 
commerce or traffic with any persons or nations, ex
cept their active enemies, and the hostile nation, which 
will not directly snbserve the purposes of war.

The existing rules may be briefly indicated as follows :
The existence of war renders unlawful all commercial intercourse or
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correspondence of members and domiciled residents of one country with 
those of the other.

Trading by one enemy with the other subjects the property to con
fiscation or to capture and condemnation.

Partnerships between enemies are dissolved.
No valid contract, express or implied, can arise from any transaction 

between enemies. Executory contracts which cannot be performed with
out commercial intercourse with the enemy are dissolved. 6 Wallace's 
U. S. Supr. Ct. Bep., 535, and authorities there cited.

The rule forbidding trade between enemies lias been applied to the 
full extent of the old principle, (now generally disavowed,) that, war 
makes all individual subjects of the nations concerned, the individual en
emies of each other ; and all intercourse between them, therefore, un
less by consent of the sovereign^illegal, except contact in actual combat. 
The object, policy and spirit of the rule, says Chief Justice Marshall, 
(in the case of Tlie Rapid, 8 'Crcinch's IT. 8. Supr. Ct. Bep., 162,) “ is to cut 
off all communication or actual locomotive intercourse between individ
uals of the belligerent States. Negotiation or contract has, therefore, 
no necessary connection witli tlie offense. Intercourse inconsistent with 
actual hostility, is the offense against which the operation of the rule is 
directed.” In this case, an American citizen during peace bought English 
goods in England, and deposited them on Indian Island, a small island 
belonging to England, near the boundary between Nova Scotia and the 
United States. On the breaking out of war between Great Britain and 
tlie United States, he sent a fishing vessel to bring the goods away. This 
was held unlawful.

An English case, Tlie Madonna della Gracia, (4 Bobinson's Bep., 195,) 
has asserted a distinction in the case of property not bought in the way 
of trade; but as is pointed out by Mr. Castle, {Laic of Commerce in time 
of War, p. 24.) if we come to qualify this doctrine by the principle laid 
down by Mr. Justice Willes, in Esposito v. Bowden, (9 Ellis & Black
burn's Bep., 788,) that mere payment of export and custom house dues, 
is a sufficient dealing with the enemy to render the contract illegal; 
the English rule of law cannot be said to be more lenient, or to differ 
much from that of the American,—that is to say, all intercourse with the 
enemy, inconsistent with actual hostility,—is illegal. Story, J., in lay
ing down the rule, in the case of Tlie Julia, (8 Cranch's U. 8. Supr. Ct. 
Bep., 194,) says, that every aid by personal communication or by other in
tercourse, which shall take off tlie pressure of the war, or foster the re
sources or increase the comforts of the public enemy is strictly inhibited. 
All intercourse which humanity or necessity does not require, is prohib
ited. Chancellor Kent, in Griswold v. Waddington, 16 Johnson’s (TJew 
York) Bep.. 438, reviewed the continental, the English and the American 
authorities, and concluded that the rule of interdiction implied in a state 
of war “ reaches to all interchange, or transfer, or removal of property, to 
all negotiation of contracts, to all communication, to all locomotive inter
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course, to a state of utter occlusion, to any intercourse but one of open 
hostility, to any meeting but in actual combat.”

A leading case in England is that of The Hoop, (1 Robinson’s Rep., 196,) 
in which Sir Wm. Scott, reviewed the authorities, and concluded that 
intercourse could not subsist on any other footing than that of the direct 
permission of the State. “ There is no such thing,” said Sir John 
Nicholl, (the King’s Advocate, in Potts v. Bell, 8 Durnford & East’s Rep., 
548, 554,) “ as a war for arms, and a peace for commerce.”

The rule that war dissolves commercial partnerships was even ap
plied to the case of a firm, two members of which resided in the North, 
and one in the South, at the breaking out of the civil war in the United 
States, and the court refused to consider the allegiance or disposition of 
the latter. Wood r. Wilder, 43 New York Rep., 164.

The prohibition extends to the mere carrying of messengers and dis
patches. The Tulip, 3 Washington’s U. 8. Give. Gt. Rep., 181.

Dana thus reviews the subject: During the Crimean war, the rule 
of non-intercourse with the enemy was greatly relaxed by the bellig 
erents ; but it was done by orders and proclamations in advance, profess 
edly relaxing a rule which otherwise the courts of prize would have 
been obliged to apply. The Order in Council, of 15tli April, 1854, per
mitted British subjects to trade freely at Russian ports not blockaded, in 
neutral vessels, and in articles not contraband, but not in British vessels. 
{London Gazette, April 18,1854.) The French orders were to the same 
effect. The Russian Declaration of 19tli April, permitted French and Eng
lish goods, the property of French or English citizens, to be imported in
to Russia in neutral vessels. {London Gazette, May 2,1854.) The French 
and Russian governments allowed private communications, not contra
band in their nature, to be exchanged between their subjects by telegraph. 
{Courier des Etats Unis, 23d July, 1855.) The subject is not touched by 
the Declaration of Paris of 1856. The Orders in Council must therefore 
be considered as a special relaxation, adopted from reasons of policy ap
plicable to that war, and as to which each nation must j udge for itself as 
to any future war. In the debates in Parliament, and in speeches made 
by public men in the commercial cities, as well as in the memorials of 
merchants, and in contributions to the press, during and soon after the 
Crimean war, there was a strong disposition evinced to have all trade 
left free, and to confine the operations of wars to government property 
and persons or vessels in public belligerent employment. Dana’s Wheaton, 
Elements of Intern. Laic, note 158, p. 400.

See the English authorities on National Character, as related to the 
question of belligerent rights, collected in 2 Wildman’s International Law, 
p. 36-117 ; Castle’s Law of Commerce in Time of War, pp. 27-39 ; and the 
same subject with the American authorities in Lawrence’s Wheaton, 
Elem. of Intern. Law, pp. 557-580, §§ 16-22 ; Dana’s Wheaton, §§ 318-340*

Commencement and termination of illegality.
927. The commencement, by an enemy or neutral,
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of a voyage to, or other effort at intercourse with, a bel
ligerent place, with knowledge of the war, and in the 
execution of a purpose to carry on unlawful traffic or 
intercourse, is unlawful ; but a voyage or other effort 
at intercourse, commenced without such knowledge or 
purpose, is not rendered unlawful by the subsequent 
commencement of hostilities,1 unless thereafter per
sisted in. And, when the military occupation or 
interdiction, which renders traffic with a place illegal, 
ceases, the right to capture property engaged in such 
traffic ceases at the same time.2

1 2 Wildman’s International Laic, p. 23.
2 5 Robinson’s Rep., 251.

Transfer of ships during war.
928. An actual and unconditional transfer of a pri

vate ship of one belligerent to another, or a neutral, if 
in accordance with article 275, is valid and effectual to 
change the national character.

Tlie rule established by tlie courts is, that a transfer of property to a 
neutral by an enemy, in time of war, or in aid of a contemplated war, is 
illegal, as in violation and fraud of vested belligerent rights. The Ber- 
non, 1 Ch. Robinson’s Rep., 102; The Noydt Gedaclit, 2 Id., 137, note; The 
Minerva, 6 Id., 396, 400, note; The Rosalie and Betty, 2 Id., 343; The 
Mersey, Blatchford’s Prize Cases, (U. 8. Dist. Ct.,) p. 187 ; The Georgia, 
7 Wallace’s U. 8. Supr. Ct. Rep., 32.

The principal rules as to the national character of property, during 
war, as laid down by the judicial authorities, are as follows:

1. 8hips. A ship, freely navigating solely under the flag or pass of 
any other nation than that of its owner, bears the national character of 
such other nation. 1 Kent’s Commentaries, 85. A foreign flag may be 
hoisted under the regulations of a particular trade. Arnold v. Delcoli, 
Bee’s Adm. (U. 8.,) Rep., 5.

The presumption of national character arising from these emblems of 
nationality may be rebutted by the presence of other instruments found 
in the possession of the captain. Oouget et Merger, III., p. 260, § 45.

As to national character of shipping, see Lawrence’s Wheaton, Elem. of 
Intern. Law, p. 580, § 22; Dana’s Wheaton, § 340; The Julia, 8 Cranch’s 
U. 8. Supr. Ct. Rep., 181; The Hiram, 8 Id., 404; The Aurora, 8 Id., 
203.

2, Establishments of trade. The ownership of, or interest in, a com
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mercial establishment, and its branches, bears the national character of 
the nation within whose limits the chief establishment is situated. Law
rences Wheaton. Elements of Intern. Laic, p. 578, g 19; The Freund- 
scliaft, 4 Wheaton's U. S. Supr. Ct. Rep., 105.

The British and American courts make a further exception in the case 
of an owner domiciled in a hostile country, and owning a share in a house 
of trade established in a neutral country, {Lawrence's Wheaton, Elem. of 
Intern. Law, p. 575, § 20;) an exception which shows “ strong marks of 
partiality towards the interests of captors.”

3. Products of the soil. The national character of the products of the 
soil of the territory of a nation is that of the territory, so long as they 
belong to the owner of the soil. Lawrence's Wheaton, Elem. of Intern. 
Law, p. 576, § 21.

Penalty of illegal traffic and intercourse.
929. Property which is made the subject or vehicle 

of traffic that is illegal, under the provisions of this 
Book, is liable to capture and confiscation ; and per
sons engaged in intercourse that is illegal, under the 
provisions of this Book, are liable to capture and de
tention, in the manner provided in this Book.

See Chapters LXIII. and LXVI.
The rules for ascertaining the destination of a voyage, (as distin

guished, however, from the destined use of a ship or cargo,) are prescribed 
by Articles 855-858.

CHAPTER, L X X I .

EFFECT OF A STATE OF WAR UPON THE ADMINISTRATION
OF JUSTICE.

Both the English and American courts refuse, in general, to sustain 
any action during war, either by or in favor of an alien enemy. Brandon 
v. Nesbitt, 6 Term. Rep., 23; Mumford v. Mumford, 1 Gallison's U. S. Circ. 
Ct. Rep., 366. After peace is restored between the nations, the members 
of each may sue in the courts of tlie other, even upon contracts made 
during the war ; (Antoine c. Morshead, 1 Marsh., 588 ; 6 Taunton's Rep., 
237; and see Sparenburgh v. Bannatyne, 1 Bosanquet & Puller's Rep., 
163; 2 Espinasse’s Rep., 580;) though a contrary rule was recognized in 
the case of Antlion v. Fisher, 2 Douglass’ Rep., 649, n. It is, however, 
admitted that an alien enemy may sue, if he come under circumstances 
that put him in tlie Sovereign’s Peace pro hoc rice,—e. g., a pass, cartel, or 
flag of truce. Twiss, Law of Nations, Part II., p. 109. And since, ac-
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cording to Article 750, passive enemies are treated as to a certain ex
tent in a condition of peace; a condition which it is one of the pur
poses of this Book to maintain for non-combatants during war, it should 
seem proper to allow them, as a general rule, to sue in the courts of any 
nation.

Thus, no restriction on the resort to civil justice is contained in this 
Book, except such as is implied in the power of a belligerent to interdict 
the presence of foreigners. See Article 913.

In Juando v. Taylor, (2 Paine's U. 8. Give. Ct. Pep., 652,) it was held, 
that no suit or proceeding could be maintained in the courts of a neutral 
nation by the subjects of one belligerent against the subjects of another, 
for acts growing out of the war.

Article 930. Suspension of remedies.
931. Private rights protected.
932. No civil remedy against lawful hostilities.
933. Prescriptions and statutes of limitations.
934. The same; in case of civil war.
935. Failure to protect foreigners.

Suspension of remedies.
930. A belligerent may suspend, during the war, 

the right of enemies, whether active or passive, to re
sort to its civil courts for judicial remedies, except in 
cases of prize.

The general principle, that peaceful commerce, subject to the restric
tions defined by this Code, is lawful, requires the continuance of judicial 
remedies, subject of course to a power of suspension, which will provide 
for all the exceptions to the freedom of intercourse.

According to the recent case of Zacharie v. Godfrey, (50 Illinois Rep., 
186,) the question whether an alien enemy should be excluded from the 
courts of a nation, depends on the consideration of his actual residence 
during the war in the hostile country, and the probable effect of a re
covery, to place the money recovered within reach of the enemy, rather 
than of his citizenship in the hostile nation.

The disability is a suspension of the remedy, not an extinguishment 
of the right of action. ,

Private rights protected.
931. Subject to the last and the next two articles, a 

belligerent is bound to recognize and protect the pri
vate rights of passive enemies and neutrals, both in re
spect of person and property; and, except when the 
courts are open and can afford adequate redress, to pun
ish offenses against the same, by military authority.
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Lieber’s Instructions, *f[ 37; Hanger v. Abbott, 6 Wallace's U. 8. 
Supr. Ct. Rep., 532; Elzee v. Lovell, 1 Woolworth's U. 8. Give. Gt. Rep., 
102,110.

The principle, that an alien enemy lias no standing in court, and can
not appear and defend his property, seized as a prize of war on the high 
seas, does not apply to a claimant in the admiralty. An alien enemy may 
appear as claimant of his property, libeled for condemnation as for
feited. United States v. Shares of Stock, 5 Blatchford’s IT. 8. Girc. Gt. 
Rep., 231.

No civil remedy against lawful hostilities.
932. Acts done by the military power, if within 

the scope of military operations, as defined by this 
Book, are not the subjects of civil remedies against in
dividuals, except in the cases herein provided.

Compare Articles 721, 722, 723, 887 and 888.
An action does not lie in the courts of one nation for acts done by the 

military forces of another nation, while the two were at war. The rem
edy is by application to the government. But this rule does not apply 
to a civil or domestic war.

A number of American authorities, in cases arising in the late civil war, 
held that an act which is a violation of the laws of war, such as burning 
a court-house, appropriation of private property, &c., is not justified 
by the command of a superior officer. Christian County Court v. Rankin, 
2 Duvall, 502; Yost v. Stout, 4 Goldwell, (Tennessee,) Rep., 205 ; Wither
spoon v. Woody, 4 Id., 605 ; Terrill v. Rankin, 2 Bush Rep., 453.

Prescriptions and statutes of limitations.
933. The declaration or existence of war between 

nations prevents the operation of the rules of prescrip
tion, and the running of the statutes of limitations,1 of 
each nation, as against members and domiciled resi
dents of the other, from the declaration, or the first act 
of hostility, whichever may be the earlier, to the final 
ratification of the treaty of peace,2 excepting such time 
as the parties were permitted to remain in the country 
and the courts were open to them.3

Jackson Ins. Co. v. Stewart, 6 American Laio Reg., N. 8., 732.
1 Perhaps conventional limitations of actions, like those common in in

surance policies, should be included with statutes of limitations in the 
above article. If they are not so included, the effect of Article 909
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will be to allow a reasonable time only after the removal of the ob
stacle.

2 Ogden v. Blackledge, 2 Crunch’s U. 8. Supr. Gt. Rep., 272 ; Hanger 
v. Abott, 6 Wallace’s IT. 8. Supr. Gt. Rep., 540; 2 Wildman’s International 
Law, 17.

3 Under the rale proposed in Article 930, this exception seems proper.

The same ; in case of civil war.
934. The existence of civil war in a nation prevents 

the operation of its rules of prescription and the running 
of its statutes of limitation,1 as against members and 
domiciled residents of other nations, in those cases in 
which the issuing or the effectual service of process 
could not have been had, by reason of the interruption 
of the course of justice.

Act of Congress of United States, of June 11,1864,13 U. 8. Stat. at L., 
123. See Whitfield v. Allison, 1 American Law Review, 188.

1 See note to last Article.

Failure to protect foreigners.
935. A belligerent is not liable to foreigners for in

juries or losses caused by the enemy.
The rule of international law is well settled that a foreigner, who re, 

sides in the country of a belligerent, can claim no indemnity for losses of 
property, occasioned by acts of war of the other belligerent. Opinion of 
U. S. Attorney-General in case of the Bombardment of Valparaiso, 12 XT. 
8. Attorneys-General Opinions, 21 ; and letter of Secretary Marcy, in the 
Greytown case, there quoted.

18*
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PART IX.
THE TERMINATION OF WAR

Many of the questions discussed in the books, bearing on this sub
ject, are, in modern usage, settled by treaties of peace; and it seems there
fore unnecessary to prescribe in great detail, by an International Code, 
the principles which would regulate a peace made without treaty.

Article 936. War, how terminated.
937. Effect of peace.
938. Definition of “ completed conquest.’’

939,940. National character and allegiance of conquered 
nation.

941. Effect of completed conquest as to persons and 
property.

v 942. Effect of overthrow of insurrection.
943. Duress of negotiators.
944. Effect of treaty of peace.
945. Extent of responsibility.
946. Rescission of treaty. '

War, how terminated.
936. War may be terminated by a complete con

quest, or*by a cessation of hostilities, and the resump
tion of peaceful intercourse between the belligerents, 
with or without a treaty of peace, or other compact.

Halleck's Intern. Law and Laws of War, p. 845.
Where no treaty of peace is made, the date of the resumption of inter

course may, perhaps, be a convenient rule to fix the termination of the 
war. See Bluntschli, Droit Intern. Codifie, § 700.

The time of a treaty taking effect is provided for by Articles 196 
and 197.

Effect of peace.
937. Upon the termination of war, unless otherwise 

provided by compact:
1. Each belligerent is entitled to all movable public 

property Of the other of which he has lawfully acquired 
possession by the war,1 except such as is exempted by
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article 840, subject, however, in case of conquest of 
territory, to the rules prescribed by Chapter III. of this 
Code;

2. All hostilities, except the detention of movable 
property previously'2 captured, and all constraint3 of 
persons taken prisoners of war, except such as is ne
cessary to preserve order,4 must cease ;

3. All occupation of hostile territory not the subject 
of complete conquest, must cease as soon as practica
ble ;5

4. All belligerent rights not reserved by this 
Code, except those necessary to the preservation of 
order, and to the adjudication upon the title to prop
erty captured, cease ;6 and,

5. Treaties and other obligations between the bellig
erents, which were suspended by the war, revive, ex
cept so far as they may be incompatible with the altered 
state of things.7

1 See Article 938 of this Code; and Bluntschli, Droit Intern. Codifie,
§ 715. . ^

Perhaps tlie principle that all public movable property of the hostile 
nation, other than military treasure and contraband of war, seized and 
appropriated by the belligerent nation to its own use, should be consid
ered compensation for the cause%of the war, ought to be embodied as a 
positive regulation ; though this is rather a matter of agreement than a 
right of the conquered nation.

2 The rights of war exist only while the war continues. If peace be 
concluded, a capture made immediately afterwards on the ocean, even 
where peace could not have been known, is unauthorized, and property 
so taken is not prize of war, and must be restored. See Lawrence’s 
Wheaton, Elem. of Intern. Laio, p. 884, § 5 ; Dana’s Wheaton, § 547.

3 Tioiss, Law of Nations, pt. II., 353, § 178; Phillimore’s Intern. Late, 
vol. III., p. 145.

In the case of Preston, the Attorney-General of the United States 
gave his opinion that the cessation of the war of the rebellion, and the 
peace proclamation of the President relieved from parol and from mili
tary jurisdiction, rebel officers who had surrendered and had been dis
charged upon parole. 12 Opinions of U. 8. Attorneys-General, 120..

. 4 Bluntschli. Droit Intern. Codifie, § 716.
5 By the doctrine of utipossedetis, in the absence of any compact,'each 

belligerent is entitled to the sovereignty of the. territory and the owner
ship of all public property of the hostile nation of which he has military
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occupation at the termination of the war ; but it seems just to restrict 
this right within narrower limits. The subject is almost always regulated 
by a treaty of peace ; and in the rare cases in which this may be omitted, 
it will be sufficient to provide for the right of the conqueror to movables 
in possession, and to territory of which he has achieved complete con
quest, and the public property therein.

6 Such for instance are the levying of forced loans, &c., or collecting 
those previously levied. Halleck, Intern. Law and Laws of War, p. 860.

7 Kent's Commentaries, vol. 1., p. 177 ; Halleck’s Intern. Law & Lazos 
of War, p. 862.

Definition of “ completed conquests
938. Where the authority of one belligerent nation 

over any territory of the other, has become perma
nently established, either by cession, or by acquies
cence, the conquest is deemed completed,1 from the 
time the conqueror unequivocally manifests his ability 
and intention to retain such territorry as his own, un
der civil government, and in a state of peace. Until 
that time it is deemed to be held by military occupa
tion2 only.3

1 Dana’s Wheaton, Elem. of Intern. Law, note 169, p. 434.
3 See Chapter LVI., concerning Militaky Occupation.
3 Halleck, Intern. Law and Laws of War, pp. 811-814.

National character and allegiance of members of 
conquered nation.

939. In case of the completed conquest of a nation, 
its members become members of the conquering na 
tion.

The national character thus acquired may, of course, be changed by 
naturalization ; and meanwhile the duty of allegiance may be extin
guished by subsequent, or even previous, removal from the territory, 
coupled with the intent to become naturalized elsewhere. See Articles 
261-265.

By the provisions of the Book on Peace, allegiance follows national 
character, subject to the right of expatriation.

The same.
940. In case of the completed conquest of part of 

the territory of a nation, if not otherwise provided by 
special compact, its members, domiciled within such
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territory, become members of the conquering nation, 
unless within six months after the completion of the 
conquest they exercise the right of expatriation, defined 
by articles 264 and 265 ; in which case they are deemed 
to have retained their former national character and 
allegiance.

See Halleck, Intern. Law and Laws of War, pp. 816-820.
Immediately after the surrender of Paris and the cession of Alsace 

and Lorraine to Germany, and before the treaty of peace was ratified, Mr. 
Washburn gave certificates of German nationality to citizens of those 
provinces who desired to leave Paris in consequence of the French con
scription. Foreign Relations of the United States, 1871, pp. 329, 344.

Effect of completed conquest as to persons and 
property.

941. In the case of a completed conquest, if not 
otherwise provided by compact:

1. The conquering nation may regulate the political 
and civil rights of those who thereby become members 
of it ;*

2. The conquering nation must respect the private 
rights, and titles to property, of persons within the 
territory, and by proper laws and regulations insure to 
them the means of enjoying those rights ; and, until 
otherwise declared, all laws of the former government 
regulating the private relations of persons, and of cor
porations both private and municipal, to each other, 
and their private rights of property remain in force, so 
far as they are not inconsistent with the organic law of 
the conquering nation ;2 and,

3. Subject to the provisions of Chapter III. of this 
Code, entitled ‘‘Perpetuity of Nations,” the con
quering nation succeeds to the title of all public prop
erty and rights of the enemy within the conquered ter
ritory ;3 and may make valid transfers or releases of 
such property and rights.4

1 Dana’s Wheaton, Elem. of Intern. Laio, note 169, p. 434; Halleck, 
Intern. Law and Laws of War, p. 822.

2 Dana’s Wheaton, note 169, p. 434; Halleck, Intern. Law, pp. 83C-838.
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3 Dana’s Wheaton, note 169, p. 434 ; Halleck, Intern. Law, pp. 839-843.
4 This will include the discharge of debts and other property in 

action.

Effect of overthrow of insurrection.
942. A. nation, whose authority is re-established, 

after having been temporarily displaced from a part of 
its territory by an insurrectionary government, suc
ceeds to all the rights and property of the usurping 
government.1 All claims against such usurping gov
ernment, in favor of others than the nation, are staked 
on the success of the insurrection, and are of no validity 
after its overthrow.2

1 United States of America c. Prioleau, 11 Jurist, N. 8., 792 ; 35 Law 
Journ. Oh., 7 ; 13 Weekly Rep., 1062 ; 13 Law Times Rep., JV. 8., 92 ; Uni
ted States of America v. McRae, Law Rep., 8 Eq. Gas., 69.

2 In the case of the United States of America r. McRae, (above men
tioned,) it was held that with respect to property which has been volun
tarily contributed to the insurrectionary government, or acquired by it, in 
the exercise of its usurped authority, and has been impressed in its 
hands with the character of public property, the legitimate government 
is not, on its restoration entitled to it by title paramount, but as successor 
only (and to that extent recognizing the authority) of the displaced 
usurping government ; and in seeking to recover such property from an 
agent of the displaced government, can only do so to the same extent and 
subject to the same rights and obligations, as if that government had not. 
been displaced, and was itself proceeding against the agent.

The true principle, however, seems to be that stated in the foregoing 
Article.

Duress of negotiators.
943. Duress of the person of those concerned in the 

negotiation of a treaty of peace, renders the compact 
void as against the power they represent.

Bluntschli, Droit Intern. Codifie, § 704; compare, however, Halleck, 
Intern. Law & Laws of War, p. 847.

Effect of treaty of peace.
944. When a treaty of peace is made, all griev

ances existing and known prior to the termination of 
the war, are to be deemed satisfied by the treaty unless 
excepted thereby and the treaty is to be first resorted
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to, as furnishing the rules by which the results of the 
war are to be measured.

1 See jBluntschli, Droit Intern. Codifie, § 714. On the contrary, Law
rence's Wheaton, (Elements of Intern. Law, p. 876, § 3 ;) and Halleck, {In
tern. Law & Laws of War, p. 853,) hold that claims for injuries committed 
prior to the war, which form no part of the reasons for undertaking it, are 
not extinguished.

Extent of responsibility.
945. No hostilities between belligerents committed 

during war, in obedience to the commands of lawful su
periors, by persons impressed with the military char
acter, and no lawful hostilities committed by any other 
person, subject such persons to civil or criminal liability, 
after the termination of the war.1 Nor shall any such 
acts, committed after the termination of the war, subject 
the person to criminal liability, if committed in good 
faith, without actual knowledge of its termination.2

1 Bluntschli, Droit International Codifie, §§ 710-713.
This rule is somewhat more restricted than that laid down in the 

books, (see Halleck, Intern. Law & Laws of War, p. 851, and authorities 
cited ;) but as between nations uniting in the Code, a criminal violation 
of the laws of war should not be tacitly merged by peace. Any further 
responsibility than that defined in the above Article ought to be accorded 
only by special compact, or decree.

2 As to the conflict of opinion in reference to civil liability for acts 
done innocently after the termination of the war, see Halleck, Intern. Law 
& Laws of War, p. 857.

The rule that a treaty is binding from signature or ratification is em
bodied in Articles 196 and 197.

Rescission of treaty.
946. A violation of executory provisions in a treaty 

of peace, affecting the re-establishment of a peaceful 
condition, entitles the aggrieved party wholly to re
scind the treaty,1 and continue the war.2

1 See Halleck, Intern. Lato & Laws of War, pp. 862-864.
2 This does not require a new declaration of war. Bluntschli, Droit 

Intern. Codifie, § 723.





DIVISION FOURTH.

ALLIES.*

Article 947. Who are allies.
948. The obligation of allies. :
949. Permission of intercourse must be joint. ■
950. Separate compacts not binding.
951. Prize courts.

Who are allies.
947. Allies are nations bound by treaty to assist 

each another, in any manner, in belligerent operations..
As to the furnishing of subsidiary troops being considered as a 

belligerent act, and a breach of neutrality, see Division V., entitled 
Neutrals. ’

' Kvi V ■

The obligation of allies.
948. Unless otherwise provided, by a treaty of al

liance, one ally may judge for itself whether the other 
has a just cause of war, and may act accordingly.

Woolsey’s International Law, § 111.

Permission of intercourse must be joint.
949. During a conjoint war, intercourse with the 

enemy, which is unlawful without the permission of 
a belligerent, must have the permission of allunless 
it appear that it could in no manner interfere with their 
common operations.2

1 The Nayade, 4 Robinson's Adm. Rep.,251; 2 Wildman’s International 
Laic, p. 21 ; 1 Kent's Commentaries, p. 69 ; Lawrence's Wheaton, Elements 
of Intern. Laic, p. 552, § 14 ; Phillimore's Intern. Law, v. 3, §§ 67, 73 ;

* For a recent statement of English rules as to apportionment of 
joint booty, see Banda & Kirwee Booty, Law Rep., 1 Adm. & Ecc., 109.

As to division of trophies and booty between co-operating armies, see 
6 De Clercq, 569, 584; also treaty between France and Great Britain, 8 De 
Clercq, pp. 26,29 ; and see also, Id., p. 35.

19*
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Bynkershoeck, Qucest. Jur. Pub., lib. 1, cap. 10; Chitty, Law of Nations, 
pp. 11, 12; Heffter, Droit International,§§ 120-123 ; Halleck, Intern. Laic 
& Laws of War, p. 359.

Between allied nations pursuing a common cause against a common 
enemy, it must be taken as an implied, if not an express contract, tliat 
one State shall not do anything to defeat the general object. If one admit 
its subjects to carry on an uninterrupted trade with the enemy, the con
sequence may be that it will supply that aid and comfort to the enemy 
which may be very injurious to the prosecution of the common cause, 
and the interests of its ally. The Neptunus, 6 Robinson's Adm. Rep., 
403.

Separate compacts not binding.
950. Unless allies have otherwise agreed, neither is 

bound by compacts with the enemy, made without its 
consent, by the other.

See Halleck, Intern. Laic & Laws of War, p. 850 ; and authorities 
cited.

Prize courts.
951. Either of several allied belligerents may by 

assent of another establish a prize court within the lim 
its of the other, for the purposes of deciding questions 
of prize.



DIVISION FIFTH.

NEUTRALS.
Article 952.

953.
954.
955.
956.
957.
958.
959.
960.
961.
962.
963.
964.
965.

966.
967.
968.
969.
970.
971.
972.
973.
974.
975.
976.
977.
978.

979.

980.

981.
982.

Who are neutrals.
Right to be neutral.
Attempt to involve a neutral.
“Breach of neutrality” defined.
“Violation of neutrality” defined.
Effect of a breach of neutrality.
Kinds of assistance.
Active assistance.
Passive assistance.
Intervention.
Recognizing independence of insurgents. 
Mediation.
Active duties of neutrals.
Breach of neutrality not justified by pre 

cedent obligation.
Aid to sick and wounded.
Pilotage.
Purchase of conquest forbidden.
Time when duties of neutrality take effect. 
Liability for negligence in enforcing neutrality. 
Violations of neutrality.
Land forces violating neutrality to be disarmed. 
Right of asylum limited.
Supplies limited.
Protection of hostile ships in neutral port. 
Priority of departure.
Prizes not to be sent into neutral ports. 
Restoration of prizes captured in violation of 

neutrality.
Transactions in breach of neutrality every

where void.
Breaches and violations of neutrality declared 

public offenses.
Redress for injuries in violation of neutrality. 
Neutral and belligerent rights and obligations 

not affected by adverse belligerent not being 
a party to Code.
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Who are neutral.
952. A neutral nation is one that remains on terms 

of friendship and amicable intercourse with the gov
ernment and members of each of two or more belliger
ents.

British proclamation of neutrality—Franco-German war. London Ga
zette, July 19, 1870.

Right to be neutral.
953. Every nation, unless it has otherwise agreed, 

has a right to remain at peace, though all the rest of 
the world be at war, and to maintain friendly relations 
with any belligerent, without offense to others.

More, Nouveau Droit Intern., v. 2, p. 360; citing Galiana, dei Doveri 
dei principi, pt. 1, c. 3 ; and Hautefeuille, Droit et devoir des Nations, 1.1, 
p. 376; Address of Ch. Fr. Adams, New York, 1870.

Attempt to involve a neutral.
954. The attempt of a belligerent, by force or pres

sure of any kind, to make a neutral nation take any 
part, however small, with one side or the other, is an 
attempt against its independence.

‘ ‘ Breach of neutrality ’ ’ defined:
955. The terms ^breach of neutrality,” as used in 

this Code, mean an act or omission on the part of a 
neutral nation inconsistent with its duty as such to
ward a belligerent.

u Violation of neutrality ” defined.
956. The terms “ violation of neutrality,” as used

in this Code, mean an act or omission on the part of a 
belligerent inconsistent with the rights of a neutral na
tion as such. . .

Effect of a breach of neutrality.
957. A neutral nation is bound to refrain from as

sisting either belligerent directly or indirectly, and 
must forbid its members and domiciled residents from
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so doing.1 If it assist either belligerent either by acts 
or omissions which directly subserve the purposes of 
the war, or by affording to one while withholding from 
the other that which indirectly subserves s'ufch pur
poses, it departs from its neutrality, and is liable to be 
treated as an ally after complaint made by the other 
belligerent, as in other cases.

If the act of assistance be an aggressive act by force, 
the aggrieved belligerent may defend itself without 
previous complaint, as in case of any other aggression.

It is the better opinion that to grant a passage to the troops of one 
belligerent is a violation of neutral duty to the other. Halleck, Intern. 
Law & Laws of War, p. 517. Twiss, however, {Law of Nations, pt. II., p. 
442, § 218,) and several earlier authors oppose this view.

1 This clause enlarges the rule of neutrality.
Ortolan has shown that the definition given by Azuni and others, 

(and approved by Fiore,) to the effect that neutrality is a continuation of 
a state of peace by one nation while others are at war, is inadequate, be
cause neutrality imposes duties and obligations unknown in peace.

The doctrine of neutrality requires more than abstaining from pro
moting the war. Instance the case put by Fiore, {Nouveau Droit Intern., 
v. 2, p. 368,) of Russia at war with Turkey and Sweden, and Austria de
claring itself an ally of Russia against Turkey, Austria could not be 
regarded as a neutral toward Sweden.

There are early authorities to the effect that where one State stipu
lates to furnish to another a limited succor of troops, ships of war, money 
or provisions, without any promise looking to an eventual engagement 
in general hostilities, such a treaty does not necessarily render the party 
furnishing this limited succor the enemy of the opposite belligerent, but 
it only becomes such as far as respects the auxiliary forces thus supplied. 
In all other respects it remains neutral. Lawrence's Wheaton, Elements 
of Intern. Law, p. 480, § 14; Halleck, Intern. Law and Laws of War, p. 
419, § 14; and authorities cited. This, however, should not be allowed, 
under the modern doctrine of neutrality.

Kinds of assistance.
958. Assistance is of two kinds :
1. Active ; and, '
2. Passive. • j
Active assistance.
959. Active assistance is that which is rendered by

the government. , ..
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Passive assistance.
960. Passive assistance is that which is rendered 

by the members or domiciled residents of the nation, 
and which it permits, either expressly, or by not pre 
venting it, or which, on complaint, it refuses to redress.

Intervention.
961. No nation has a right to intervene between any 

other nations engaged in war. To intervene is to become 
a party to the war.

If t-lie principles of intervention cannot stand, treaties of guaranty* 
which contemplate such intervention, must he condemned also ; for they 
have in view a resistance, at some future time, to the endeavors of third 
parties to conquer or in some way control the guaranteed States in ques
tion. An agreement, if it involve an unlawful act, or the prevention of 
lawful acts on the part of others, is plainly unlawful. Woolsey'-s Intern. 
Law, § 42, note, p. 57.

Recognizing independence of insurgents.
962. So long as a nation is engaged in a domestic 

war with a portion of its own members, any other na
tion which recognizes their independence commits an 
act of aggression, and becomes a party to the war. 
But it may without offense recognize them as bellig
erents.

See Lawrence’s Commentaire sur Wheaton, pt. I., ch. II., p. 174.
Recognizing them as belligerents for the purposes of the war is al

lowed by Article 708.
By Article 118, the reception of a public minister from the insurgents 

would be a recognition of their independence.

Mediation.
963. Every nation, party to this Code, may freely 

offer to mediate between any two or more of the other 
parties, who may be engaged in war ; and neither the 
offer to mediate, nor the rejection of the offer, shall be 
deemed an unfriendly act. But no nation may offer to 
mediate between a nation and its own members, engaged 
in domestic war.

If it be deemed best to extend the restriction against mediation in 
domestic wars to the case of such wars in nations not parties to the Code,
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it should be considered whether an exception should not be made of cases 
where the laws of civilized warfare laid down in Part VIII., entitled 
The Conduct of War, are disregarded.

Woolsey, however, recognizes an exception in the case of crimes com
mitted by a government against its subjects. Woolsey, Intern. Law, § 42, 
p. 52. See also, Id., § 50, p. 73 ; and Lawrence's Wheaton, Elem. of In
tern. Law,].). 128, § 9 ; Dana’s Wheaton., § 69, p. 115.

Active duties of neutrals.
964. A neutral government is bound :
1. To use due diligence to prevent the fitting out, 

arming, or equipping within its jurisdiction of any ves
sel which it has reasonable ground to believe is intended 
to cruise or to carry on war against a power with which 
it is at peace, and also to use like diligence to prevent 
the departure from its jurisdiction of any vessel in
tended thus to cruise or carry on war, such vessel hav
ing been specially adapted, in whole or in part, within 
such jurisdiction, to warlike use ;

2. Not to permit or suffer either belligerent to make 
use of its ports or waters as the base of naval operations 
against the other, or for the purpose of the renewal or 
augmentation of military supplies or arms, or the re
cruitment of men;

3. To use due diligence to prevent its members and 
domiciled residents, and other persons within its juris
diction, from engaging in any traffic which is contra
band or otherwise interdicted under the provisions of 
this Code,1 and from doing any act within its terri
torial limits which directly subserves the purposes of 
the war ;2 and,

4. To exercise due diligence in its own ports and 
waters, and, as to all persons within its jurisdiction, to 
prevent any violation of the obligations of neutrals de
fined in this Division of the Code.3

This Article, with the exception of the third subdivision, which is new, 
embraces substantially the rules adopted in the Treaty of Washington for 
the government of the arbitrators at Geneva in deciding the matters sub
mitted to them, and also for the government of the parties to. the treaty 
in the future ; and which they agreed to bring to the knowledge of other 
maritime nations, inviting their adoption of them.



1 This subdivision is intended to impose a more stringent restriction 
on neutral traffic in contraband than now exists.

2 The better opinion is that loans of money cannot be raised by a bel
ligerent in a neutral State, without a violation of the latter’s neutrality. 
Halleck, Intern. Law and Laws of War, p. 526; Kennett v. Chambers, 
14 Howard’s U. S. Sapr. Ot. Rep., 38,44; Gardner’s Institutes, ch. XI., 
§ 10. ' .

During the Franco-Prussian war, Mr. Gladstone stated that, after 
consulting the law officers of the. crown, the government had decided 
that it would be, a breach of neutrality for an English company to lay a 
telegraphic cable between Dunkirk and some northern point connected 
with Denmark. Annual Register, 1870, p. 102.

On a hearing in the Court of Admiralty, on a charge that the Inter
national, a ship belonging to the Telegraph Works Company, was about 
to sail for France, to lay a cable along the French coast, from Dunkirk to 
Verdon. it was held that the proposed line was characteristically a com
mercial and not a military one ; and the fact, that it might serve a mili
tary purpose, was not ground of condemnation under the statute. Re
ported in London Times, January 18,1871, quoted in Foreign Relations 
of the United States, 1871, pp.424, 42.5.

For declarations of neutrality issued by neutral powers during various 
wars, see Bernard’s Neutrality of Great Britain during the American 
Civil War, pp. 135-150.

3 This subdivision, taken from the Treaty of Washington, is here ex
tended so as to include all breaches of neutrality.

Breach of neutrality not justified by precedent 
obligation.

965. An act whicli, according to the provisions of 
this Chapter, is a breach of neutrality, is not excused 
by the existence of an obligation contracted before the 
war, to perform or suffer such act. If such obliga
tion was not contracted with express reference to per
formance during war, the neutral nation may suspend 
performance during the war, and thereby preserve its 
neutrality.

The authorities are in conflict as to whether assistance rendered to a 
belligerent, in pursuance of a previous compact, is a breach of neutrality. 
See Hautefeuille, tit. IV., § II.; Fiore, Nouveau Droit Intern., v. 2, p. 366, 
who assert that it is.

The more numerous authorities support the doctrine, that furnishing 
to a belligerent a moderate succor, due in virtue of a former defensive al
liance, is not a departure from a strict neutrality. Halleck, Intern. Law 
and Laws of War, p. 514; Wheaton, Elements of Intern. Law, p. 710, § 5;
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Dana’s Wheaton, § 424; Twiss, Law of Nations, Part II., p. 430, and au
thorities cited.

It does not seem practicable to lay down any well defined rule respect 
ing such violations of neutrality, under color of a previous obligation ; and 
it is thought that, as between the nations uniting in this Code, the excep
tion stated ought not to be continued. These nations may properly reserve 
the right to renounce any such obligation, on the breaking out of a war, 
which renders its performance a breach of neutrality, unless it be an alli
ance expressly contemplating war; in which case, performance ought to 
be considered a belligerent act. See Article 537, which provides for an 
alliance to enforce the provisions of this Code.

Aid to sick and wounded.
966. Sick and wounded soldiers and sailors, singly 

and collectively, are neutral so long as they are unable 
to serve their nation, and succor to them in any form 
whatever is not a breach of neutrality.

In the Franco-Prussian war, 1870, the German wounded were refused 
passage through Belgium, on the objection of France that it would be a 
breach of neutrality to allow it. It should seem that there ought to be 
no such restriction.

Pilotage.
967. No assistance can be given by a pilot of a 

neutral nation to a public armed ship of a belligerent, 
except in cases of entering or departing, provided for 
by article 845, or in cases of distress.

Mr. Gladstone’s answer to Mr. Hodgson, House of Commons, Au
gust 8,1870.

Purchase of conquest forbidden.
968. A neutral cannot purchase or take possession 

of a conquered territory from the conqueror, while the 
war continues.

It is inconsistent with neutrality to do so; for either paying for it, or 
maintaining possession against the original owner, is aiding his adversary. 
Twiss, Law of Natio?is, pt. II., p. 127.

Halleck, (Intern. Laic & Laios of War, p. 802,) however, asserts the 
general right of neutrals to purchase in good faith.

Time when duties of neutrality take effect.
969. The obligations imposed by this Division, on 

20*
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a neutral nation, attach from the time that either bellig
erent has officially communicated to it the declaration of 
war ; or from the time that it voluntarily makes public 
in its own jurisdiction, a declaration of its neutrality.

See Article 709, and note.

Liability for negligence in enforcing neutrality.
970. A neutral nation that fails to exercise a degree 

of diligence in enforcing the provisions of article 964, 
in exact proportion to the risks to which either bellig
erent may be exposed by failure to fulfill the obliga
tions of neutrality on the part of such neutral, is bound 
to indemnify the belligerent aggrieved thereby for all 
losses directly resulting from such breach of neutrality.

This is the rule of diligence declared obligatory upon neutral nations 
by .the decision of the Tribunal of Arbitration of the Alabama Claims, 
under the Treaty of Washington. The British government, however, 
contended for a more lax rule. In the British case it was said that 
a charge against a sovereign government of having evinced culpable 
negligence in the exercise of one of the powers of sovereignty, is 
an imputation which should be sustained by strong and solid reasons. 
Every sovereign government asserts the right of being independent 
of all supervision, of all foreign intermeddling in the exercise of 
these powers ; and it must be assumed that they are exercised with good 
faith and with reasonable diligence, and that the administration of the laws 
is just and uniform, so long as this assumption is, not set aside by proof 
to the contrary—an assumption without which it would be impossible to 
have peace and friendly relations among nations. It is not sufficient to 
indicate or to demonstrate that a government, in exercising a reasonable 
discretion on a question of fact or of law, and in making use of the means 
at its control for acquiring information, forms, for the regulation of its 
conduct, an opinion which another government may repudiate or may ask 
an arbitrator to repudiate. Still less is it sufficient to demonstrate that a 
judgment rendered by a competent judicial court, and by which the ex
ecutive was guided, is tainted with error. An administrative act based 
on an error or the erroneous decision of a tribunal, may, it is true, give 
cause under certain circumstances for a demand for compensation on the 
part of the person or government wronged by this act or decision. But 
the charge of negligence against a government should not be established 
on such basis. It does not suffice to point out or to show that, in the ex
ecution of his administrative duties, a government officer acted so as to 
leave something, however small, to be desired as regards judgment or 
penetration, or even that he remained within the limits of all possible 
promptitude and celerity. To found on this basis exclusively a demand
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for reparation as if it were an infraction of international law, would be 
exacting, in international questions an administrative perfection to which 
few, if any, governments could in fact attain, or could reasonably hope 
to attain in their internal affairs ; it would be establishing a rule which 
it would be impossible to apply and which would be consequently unjust 
and fallacious ; it would finally give rise to incessant and exaggerated 
claims as the occasion offered, and would render the position of a neutral 
intolerable. On the other hand, a nation ought not to be held responsible 
for a delay or omision which may be due simply to accident and not to a 
want of foresight or reasonable care. Finally, it does not suffice to de
monstrate that an act has been committed which the government should 
have foreseen. What must be advanced and proved is that the govern
ment failed to exercise the same amount of care as it usually employs in 
internal affairs, and which it may be reasonably required to use in matters 
affecting international interests and duties.

The rule stated in the foregoing Article seems, however, a just one, 
and has the advantage of being clear and definite ; while the rule re
ferring to the diligence used in municipal affairs, affords no just criterion, 
since the degree of diligence may vary in different places.

Violations of neutrality.
971. Every voluntary entrance of belligerent forces, 

byland or sea, within the territorial limits of a neutral 
nation, with hostile purpose, and every hostility therein, 
except in case of an instant and unavoidable necessity 
of self-defense, is a violation of neutrality.1

Such a violation of neutrality may be immediately 
repelled by the neutral, by force.2

1 Halleck, Intern. Laio & Laics of War, pp. 517-521; and authorities cited.
4 Id., p. 517 ; Lushington’s Naval Prize Law, p. 62, § 266.
Lushington says, that a commander may pass over neutral territorial 

waters, in order to effect a capture beyond, provided they are not waters 
which cannot be usually passed through without express permission. 
Naval Prize Law, p. 63, § 274.

Land forces violating neutrality to be disarmed.
972. If the land forces of a belligerent enter neutral 

territory, it is the duty of the neutral immediately to 
disarm them, release their prisoners, and cause them to 
restore all booty which they may bring with them.

Halleck, Intern. Laic and Laws of War, p. 524 ; and authorities cited.

Right of asylum limited.
973. No public armed ship of a belligerent can enter
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a neutral port or roadstead, for any purpose whatever 
during the continuance of hostilities, except in case of 
distress, or when sent solely for the purpose of official 
communication with the neutral nation. When such 
a ship enters in case of distress, it must remain during 
the continuance of hostilities.

This rale is new.
The existing rule is that either belligerent may claim the right of 

asylum, for its vessels of war, public or private, and their prizes, unless 
the neutral nation has signified its refusal of asylum. 7 Opinions of 
U. S. Attorneys-General, 122.

Supplies limited.
974, No public armed ship of a belligerent, while in 

waters within the jurisdiction of a neutral nation, shall 
take in any supplies, except provisions and such other 
things as may be requisite for the subsistence of her 
crew, and except so much coal only as may be sufficient 
to carry her to the nearest port of her own nation.

Earl Granville’s Instructions to the British Admiralty, July 19, 1870.

Protection of hostile ships in neutral port.
975. No public armed ship of a belligerent shall 

leave any waters subject to the jurisdiction of a neu
tral, from which any ship of the other belligerent, 
whether public or private,1 shall have previously de
parted, until after the expiration of at least twenty-four 
hours from such departure, unless the commander 
give his word of honor not to attack, visit, or give 
chase to, the latter ship during the whole of her imme
diate voyage.2

Earl Granville’s Instructions to the British Admiralty, July 19, 1870.
1 As other provisions of the Code exempt private property not contra

band, and render the conveying of contraband a public offense, it might 
be well to restrict this provision to public ships and such private ships as 
present evidence of sailing without contraband.

2 This rule, which Hautefeuille proposes as a substitute for the twenty- 
four hour rule, might be advantageously adopted as an alternative.

Priority of departure.
976. In the cases provided for by the last article, the



[INTERNATIONAL CODE. 621

ship which came into the neutral waters first has a right, 
and may be required, to leave first, if ready for sea.

To secure this right, the ship must give to the local 
authorities reasonable previous notice of intention to 
leave, must punctually adhere thereto, and not return 
before the termination of the twenty-four hours.

Bernard’s Neutrality of Great Britain during the American Civil 
War, p. 274; citing De Pistoye et Duverdy, Traite des Prises, Maritemes, 
vol. 1, p. 108 ; HautefeuiUe, vol. 1, p. 366; Ortolan, Diplomatie de la Mer, 
vol. 2, p. 257. '

Prizes not to be sent into neutral ports.
977. No belligerent shall send any prize taken by it 

into the waters of a neutral.1 A violation of this article 
is an abandonment of the prize.

1 This rule is new. It is drawn from Earl Granville's Instructions to 
the British Admiralty, July 19. 1870.

Restoration of prizes captured in violation of 
neutrality.

978. It is the duty of a neutral nation to take pos
session of prizes captured within its territorial limits, 
or sent within such limits, by a belligerent, in violation 
of its neutrality, whenever such prizes can be found 
within its jurisdiction ; and, on application of the na
tion aggrieved, to restore the same to their owners.

Halleck, Intern. Law and Laws of War, p. 580; Wheaton, Elements of 
Intern. Laic, pt. IV., cli. 3, § 13.

Of course, this Article will not apply where the validity of the cap
ture has been adjudged in a prize court; because by other provisions of 
the Code, full faith and credit must be given in each nation to the judg
ments of the courts of every other.

Transactions in breach of neutrality everywhere 
void.

979. It is the duty of the courts of a neutral nation 
to treat as unlawful all transactions of belligerents and 
of neutrals in violation of the provisions of this Book, 
or in violation of prohibitions lawfully declared under 
them.

The present law of nations leaves the enforcement of blockades to
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the belligerents, and neutral courts will not annul a contract to export 
contraband, (Chavasse, Ex parte, in re Grazebrook, 11 Jurist, N. 8., 400 ; 
34 Law Jour., Bank., 17; 13 Weekly Rep., 627 ; 12 Law Times, N. 8., 249 ; 
The Helen, 11 Jurist, N. 8., 1025; 35 Law Jour., Adm., 2; 1 Law Rep., 
Adm., 1,) or relieve against an illegal recapture; though this has been 
contested. Bernard’s Neutrality, pp. 327-9. But when contraband traffic 
only is made illegal, the obligation of the neutral may properly be made 
coextensive.

Breaches and violations of neutrality declared 
public offenses.

980. Any person committing an act within the ter
ritorial limits of a neutral nation, which involves either 
a breach or a violation of its neutrality, except one 
acting under lawful superior authority, is guilty of a 
public offense.

Bfee Halleck, Intern. Law and Laws of War, pp. 528-531 ; 1 Duer on 
Insurance, pp. 754-775.

Redress for injuries in violation of neutrality.
981. A neutral nation is bound, so far as it has ju

risdiction, to afford a remedy for all injuries which one 
belligerent may commit upon the other, within the 
limits of the neutral, and in violation of its neutrality.

Halleck, Intern. Law and Laics of War, p. 516; and authorities there 
cited. The above Article will extend somewhat the existing rule, which 
limits the redress given by a neutral to a restoration of the prize, with 
costs. See Twiss, Law of Nations, Part II., p. 487. There seems to be 
no good reason why the neutral courts should not afford full redress, if 
persons or property come within their jurisdiction.

Neutral and belligerent rights and obligations 
not affected by adverse belligerent not being a party to 
Code.

982. The provisions of this Code, in reference to 
the relative rights and obligations of neutrals and bel
ligerents, apply between nations, parties to this Code, 
although the adverse belligerent be not a party hereto.

It may not be deemed, practicable to adopt all the provisions of this 
Book without reciprocity. To the extent here expressed, however, per
haps it will be feasible and advantageous to do so.



DEFINITIONS AND GENERAL PROVISIONS.

Article 983. Words, how used.
984. Words elsewhere defined.
985. Good faith.
986. Notice.
987. Actual notice.
988. Constructive notice.
989. Certain persons deemed to have constructive

notice.
990. Who are principals.
991. Who are accessories.
992. Genders.
993. Numbers.
994. Computation of time.
995. Code, everywhere locally binding.
996. National powers, how exercised.
997. Powers and jurisdiction not obligatory.
998. Forging or counterfeiting public securities, &c.

. 999. Uttering forged instrument or coin.
1000. Perjury.
1001. Bribery or menace of public agent.
1002. Violation of provisions of the Code, by whom

punishable.
1003. Punishment for public offenses.
1004. Punishment of other violations of the Code.
1005. Violation of any provision of the Code by pub

lic agent.
1006. Accessions of nations to this Code.

! 1007. Rescission of adoption of Code.
1008. Time when adoption, or rescission of adoption, 

of Code takes effect.

Words, how used.
983. Words used in- this Code are to be understood 

in their ordinary sense, except when a contrary inten
tion plainly appears, and except also that the words 
hereinafter explained are to be understood as thus ex
plained.

Civil Code, reported for Neic York, § 1999
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Words elsewhere defined.
984. Whenever the meaning of a word or phrase is 

defined in any part of this Code, such definition is ap
plicable to the same word or phrase wherever it occurs, 
except where a contrary intention plainly appears.

Civil Code, reported for New York, § 2000.
A list of all words elsewhere defined appears in the index under the 

title Definitions.

Good faith.
985. Good faith consists in an honest intention to 

abstain from taking any unconscientious advantage of 
another, even through the forms or technicalities of 
law, together with an absence of all information or be
lief of facts which would render the transaction un
conscientious.

Civil Code, reported for New York, § 2007.

Notice.
986. Notice is either actual or constructive.

Civil Code, reported for Neio York, § 2008.

Actual notice.
987. Actual notice consists in express information 

of a fact.1 The duty of giving notice, imposed by any 
provision of this Code, requires actual notice.

1 Civil Code, reported for New York, § 2009.

Constructive notice.
988. Constructive notice is notice imputed by the 

law to a person not having actual notice.
Civil Code, reported for New York, § 2010.

Certain persons deemed to have constructive notice.
989. Every person who has actual notice of circum

stances sufficient to put a prudent man upon inquiry as 
to a particular fact, and who omits to make such in
quiry with reasonable diligence, is deemed to have 
constructive notice of the fact itself.

Civil Code, reported for New York, § 2011. .
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Who are principals.
990. All persons concerned in the commission of 

any offense against the provisions of this Code, whether 
they directly commit the act constituting the offense, 
or aid or abet in its commission though not present, are . 
principals.

The Penal Code, reported for New York, § 27. .

Who are accessories.
991. All persons who, after the commission of any 

offense against the provisions of this Code, conceal or 
aid the offender with knowledge that he has committed 
such offense, and with intent that he may avoid or es
cape from arrest, trial, conviction or punishment, are 
accessories.

The Penal Code, reported for New York, § 28.

Genders.
992. Words used in this Code in the masculine 

gender include the feminine, except where a contrary 
intention plainly appears.

Civil Code, reported for New York, % 202(1

Numbers.
993. Words used in this Code in the singular num

ber include the plural, and the plural the singular, ex
cept where a contrary intention plainly appears.

Civil Code, reported for New York, § 2027.

Compulation of time.
994. Time expressed in days or hours in any pro

vision of this Code, or in any agreement or instrument 
to which this Code is applicable, is to be computed by 
excluding the first and including the last, except where 
a contrary intention plainly appears.

See the conflict of authorities on this point in respect to armistice and 
truce, in Halleck, Intern. Law and Laics of War, p. 659.

Good reasons can be given for either of the rules that have been sug
gested. The important consideration is to have an uniform rule, which 
accords with common usage and opinion.

21*
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Code everywhere locally bindin .
995. The provisions of this Code, and the amend

ments and additions which may be made thereto, and 
regulations agreed on by the nations uniting in it, in 
order to carry its provisions into effect,1 shall be bind
ing upon all persons, officers and tribunals in such na
tions, anything in their local laws to the contrary not
withstanding.

1 Such regulations are contemplated by Articles 442, 445, 468, 476, 482, 
538, 702, etc.

National powers, how exercised.
996. National powers mentioned in this Code with

out designating the department of government by which 
they are to be exercised, may be exercised by any de
partment authorized by the constitution and laws of 
the nation.

In some cases the Code, as is usual with treaties, requires the act of a 
particular department, as in the case of the letters of credence of a public 
minister, or the passport of a ship, which must be issued by the executive . 
department; or, as in case of extradition, which contemplates the con
currence of acts of the judiciary and the executive. In others, as in the 
case of the treaty-making power, the question is determined by the do
mestic constitution.

Powers and jurisdiction not obligatory.
997. The exercise by the nations of the powers, ju

dicial or otherwise, declared by this Code to belong to 
each nation, is not obligatory upon it, except where 
it is expressly so declared, or where the Code gives a 
right which is dependent on the exercise of the power.

The Code declares the exercise of power obligatory in some cases, 
such as extradition. In some others it gives a right which is equivalent, 
as in the case of provisions allowing foreigners to sue in the courts. In 
most cases, as for instance, in case of the jurisdiction to grant divorces, it ' 
merely defines the extreme limit of national jurisdiction, leaving each 
nation to go as far in the exercise of such judicial power, as its laws may 
provide.

Forging or counterfeiting public securities, &c.
998. Every person who, within the jurisdiction of



INTERNATIONAL CODE. 62?

a nation, party to this Code, with intent to defraud, 
forges, counterfeits, or falsely alters :

1. The great seal or principal seal of any nation or 
state whatever; or the seal of any court or tribunal, or 
public officer authorized or created by the law of any 
nation, or who falsely makes, forges or counterfeits any 
impression, purporting to be the impression of any such 
seal ;2 or,

2. Any certificate or other public security, issued or 
purporting to have been issued under,the authority of 
any nation whatever, by virtue of any law thereof, by 
which certificate or other public security the payment 
of any money or delivery of any property, absolutely 
or upon any contingency, is promised, or the receipt of 
any money or property acknowledged or,

3. Any gold or silver coin issued by the govern
ment of any nation whatever, to subserve the purposes 
of money, with intent to sell, utter, use or circulate 
the same as genuine within any nation whatever, or to 
injure or defraud any nation whatever, or the members 
thereof ;a or,

4. Any postage or revenue stamp of any nation 
whatever, or who sells, or offers, or keeps for sale as 
genuine, or as forged any such stamp knowing it to be 
forged, counterfeited, or falsely altered; or,

5. Any postal money order, certificate, receipt, or 
other writing for the purpose of obtaining, or receiving, 
or of enabling any other person to obtain or receive 
from any nation whatever, or any of its officers or 
agents, or its post department any sum of money ; or,

6. Any public act, record or judicial proceeding of 
the tribunals ; or any certificate of acknowledgment or 
proof, or other official certificate, of any officer or agent 
of any nation whatever, intended for use within any 
nation, party to this Code ;

Is guilty of a public offense.
By this and the next Article, certain offenses against the law of any
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nation whatever, whether a party to the Code or not, are declared public 
offenses, and therefore punishable, as prescribed by Article 1003.

, 1 The Penal Code reported for the State of New York, § 554; Act of
Congress of the United States, March 3, 1825, § 27, 4 U. 8. Stat. at L., 115.

2 The Penal Code, reported for the State of New York, § 555.
3 Id., §§ 567, 568. *

Uttering forged instrument or coin.
999. Every person who, with intent to defraud, ut

ters or publishes as true, within the jurisdiction of any 
nation, any thing, the forging, altering or counterfeiting 
of which is hereinbefore declared to be punishable, 
knowing the same to be forged, altered or counter
feited, is guilty of a public offense.

The Penal Code, reported for the State of New York, § 577.

Perjury.
1000. Every person who commits perjury or suborn

ation of perjury before a tribunal or officer of any na
tion, a party to this Code, on the taking of testimony 
pursuant to an application of a foreign tribunal, under 
article 664, is guilty of a public offense.

Bribery or menace of public agent.
1001. Every person who gives or offers any bribe 

to, or attempts, by threats or violence, or any other 
corrupt means, to influence any officer, agent or ser
vant of a nation, a party to this Code, of which the per
son offending is not a member, or to whose jurisdiction 
he is not subject, in respect to any matter affecting the 
duty of such officer, agent or servant to his nation, is 
guilty of a public offense.

If a member of a nation, being within its jurisdiction, corrupt its 
officers, it is a matter of municipal cognizance. But if he take advan
tage of being in any other jurisdiction to commit the offense, or if he be 
a foreigner, the offense may well be cognizable by either nation.

Violation of provisions of the Code, by whom 
punishable.

1002. Any willful violation of a provision of this 
Code, whether declared to be a public offense or not, is
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punishable, when jurisdiction of the person of the 
offender is acquired, either by the nation aggrieved 
thereby, or by that within whose jurisdiction the 
offense was committed.

For public offenses, extradition is allowed by Article 214. The case 
of conflicting claims for possession of the offender, is provided for by 
Article 224.

Punishment for public offenses.
1003. The punishment of any act which is declared 

to be a public offense by the provisions of this Code, 
shall be that which is prescribed by the law of the 
place where the conviction is had, for the same or a 
similar infraction of its criminal law.

Punishment of other violations of the Code.
1004. Any willful violation of a provision of this 

Code, not otherwise provided for, is a misdemeanor 
punishable by fine, not exceeding the amount of the 
injuiy done, and five thousand dollars in addition 
thereto, or by imprisonment not exceeding one year, or 
by both such fine and imprisonment, in the discretion 
of the court.

Violation of any provision of the Code by public 
agent.

1005. No violation of any provision whatever of 
this Code, by any officer, agent, or servant of any na
tion, party thereto, in the performance of his duty as 
such, shall be deemed a public offense, punishable 
under this Code ; but redress must be sought from his 
own nation.

Accessions of nations to this Code.
1006. Any nation may accede to this Code or any 

part1 thereof, by adopting or ratifying the same in the 
form prescribed by its own constitution and laws, and 
giving notice thereof to all the other parties.
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1 Thus Book First, on Peace, may be adopted, without the Book on 
War; or, the Uniform Regulations for Mutual Convenience, 
Part III., or any of the twelve Titles therein contained, may be acceded 
to, separately: or, Division Second, on Private International Law; 
and so of several other portions of the Code.

Rescission of adoption of Code.
1007. Any nation may in the same manner as pre

scribed in the last article for its adoption, rescind its 
adoption of the Code, as to the whole or any part of it, 
whether such adoption was partial or entire.

Amendments to the Code are provided for by Article 538.

Time when adoption, or rescission of adoption, of 
Code takes effect.

1008. The adoption of this Code by any nation shall 
take effect at the expiration of one year from the 
notice required by article 1006, unless an earlier time is 
fixed by the notice.

A rescission of such adoption shall take effect at 
the expiration of one year after notice of the rescission, 
unless a later time is tixed by the notice.
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Escheat, on failure of heirs........................................................... ...........  406
Evidence, admissibility and effect of.......................................................  440

of foreign laws.........................................................................  441
of judicial record of foreign nation, authenticated............ 442

oral.............................. 442
of other official documents.....................................................  443
contents of official certificate for purpose of.........................443
See Courts ; Extradition.

Executor. See Administration ; Administrator ; Will.
Exequatur of consul. See Consul.
Expatriation, defined................................................................................. 137

' every member of a nation has the right of................ 137
does not change national character without natural*

ization...........................................................................  138
- and renunciation extinguishes allegiance.................. 136

See Allegiance; National Character.; Natu- 
. ; ralizatton.

Exploration and Colonization, right of...........................................  30'
* America, Asia and Europe not
• ■ subject to.................................. 30

right of pre-emption after............ 30
Extradition of criminals...................................................................  92

duty of, for crimes within demanding nation................ 92
the requisition for. . ........................................................... 93

. in case of offense on frontier............ 94
within a colony.... 94

what criminals are subject to .................................... 94
certain offenses not grounds for . . . .............. .................... 108

. arrest for examination preliminary to..............................  110
in anticipation of requisition for............................ 112

- investigation preliminary to. ...... ........... ..:............ 113
mode of arrest and of investigation preliminary to. . . . 114 

. documentary evidence of commission of crime................  115
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Extradition, proof of guilt of accused necessary for.............. 11^

evidence necessary for, in case of convicted criminals. 118 
a nation may inquire into real motive of demand for. . 118 
conflicting claims for, upon charge of a public offense. 119 
surrender deferred, when under arrest for local offense 119

„ notwithstanding civil arrest....*................. 119
may be conditional............................................ 120
of member of a third nation............................ 120
by whom made...................................................  120
in case of offense committed on the frontier. 121
by colonial government..................................... 121

things in prisoner's possession delivered up, upon .... 121
second arrest..............................................................  122
custody of the prisoner upon surrender in...................... 122
protection of custodian of prisoner awaiting.................. 122
discharge in case of delay of.......... ...................................  122
extension of time for arrest and...................... ................  122
restrictions as to punishment after........... . . ................  122
power of investigation of charge prior to......................... 123
of marine deserters............................................   124
application for, how made . ..............  125

. local tribunals to order arrest and surrender to consul. 125
. to aid in capture and imprisonment. . . . 126

. restoration to ship, or return to nation..............................  126
' ‘ limit of imprisonment after surrender. . . ...........  126

. . may be delayed for punishment of local offense ........... 127
. . ■: . See Asylum.

Extra-territorial action. See Discovery ; Exploration and
. i Colonization ; Fisheries ; Navi-

oat ion ; Piracy.
False Colors, displaying, a public offense............................................  25

use of, unlawful......................................................  501
- hostilities by ship under, is piracy................................ 503

or papers, ship's use of, equivalent to hostile destina
tion.........................................    546

or signals, using, cause for capture of ship............... 566
False Signals, making, a public offense.............................................. 25

hostilities by use of, is piracy...................................... 503
or lights, use of, unlawful.............................................  536

Fisheries, common right of, beyond territorial limits of nation........ 31
limits of national territory not open to common............... 31
exclusive rights of members of nation as to its................ 236

- . of ships of a nation as to its.................. 236
Fixtures of land, defined...................................................   395
Foreigners, who are....................................   162

... laws of a nation are applicable to. ......................  162
duty to administer justice to........................... ............. 163
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Foreigners, rights of residence.................................................................  163
entrance into nation cannot be interdicted.............. ... 163
nations cannot interdict commercial intercourse of. . . . 163
right of entrance and residence in any nation .............. 164
traffic in, as laborers, a public offense.............................. 164
exclusion of................................................................. *.........  165
See Asylums ; Convicts.
passports to be required from, only by nations at war.. 167 
armed, are not entitled to admission within a nation.. . 167
searches and seizures of persons and property of.......... 168
unusual burdens not to be imposed upon.........................  168
may at any.time remove from territory............................ 169
rights of occupation...............................................................  169
may enter all resorts of commerce..................................... 169

acquire real and personal property.................. 169, 174
carry on trade lawfully in any nation...................... 169

rights of vocation generally.....................  171
rights of religion...........................................   171

freedom of conscience...................  171
sepulture............................   173

rights of property................................................................... 174
enabled to transmit property.............................................. 176
right to remove property..................  176
protection of property in absence or defect of heirs of.. 176 
duty of local authorities to notify consul of death of... 177 

> ' .Tconsul to notify local authorities of death of... 177
property of, who are seamen, to be delivered to consul. 178
consul entitled to administer assets of deceased.............. 179
when local authorities shall administer assets of de

ceased................................................................................... 182
notice to consul of property, by succession or will, of. . 183 
in absence of consul, secretary of legation to act for. .. 183
duties of nations to succor and protect wrecked............ 184

.. subjection to the laws.............................................................  190
exempt from all official functions..................................... 190

from military and naval service.......................... 191
entitled to free access to tribunals of nations.................. 424
criminal jurisdiction of nations over.............................. 433-5
limit of punishment for crimes of..................................... 435
jurisdiction of military tribunals over.............................. 475
military service cannot be required of............................ 488
interdiction of entrance of, during war............................ 586
rights of residence and vocation within belligerent na

tion ....................................................................................... 587
belligerent not liable for enemy’s injury to.....................  601
See Courts ; Judicial Power ; Taxation ; Wrecked 

Ship.
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Forfeiture, defined......................................................................................429

action for, brought only in nation imposing it................ 429
Forging postal money orders ; public acts ; judicial records ; or official

certificates, a public offense.................................................... 627
uttering forged instrument or coin, a public offense............ 628
See Counterfeiting. .

Fortresses, right to build and arm, in time of peace............................ 368
Forum, law of. See Law of Place.
General Average, defined......................................... ................... ...........  215

loss, how borne.......................................................... 215
how ascertained............................................... 216
may be adjusted by counsel, when ............. 216

when deck cargo is entitled to benefit of............ 217
damage by water and breakage, when to be

made good as..................................  218
in extinguishing fire, to be made

good as.........................   218
loss by cutting away wreck not to be made good as. 218 

voluntary stranding not to be made good
as...........................................   219

carrying press of sail, not to be made
good as.......................................................  219

when port of refuge expenses are admissible for. 219 
wages and maintenance of crew to be made good as 220 
contributory value of property for, how ascer

tained...................................................................... 221
when loss of freightage is to be made good as.. 221 
See Jettison.

Good Faith, lawful promises to enemy to be kept in.......................... 501
defined................  624

Goods destination determined by destination of ship’s voyage............547
are contraband of * war, when.......................................................... 548
on board ship exempt from capture.............................................. 552

Greenwich, meridian of. See Meridian of Greenwich.
Guardian, natural and testamentary, to be everywhere recognized as

such........................................................................................... 389
judicially appointed, to be recognized as such in every

nation............................   389
courts may appoint, of infant...............................    429

of property of infant............................ 429
of person not having legal capacity. 429 

See Domicil. .
Guides. See Pilots.
High Seas, not the subject of property or exclusive jurisdiction. ... 23

pursuit of inmate of foreign ship upon, for crime pro
hibited........................................................................................ 426

See Navigation.
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Hospitals, defined................................................................................  510
and ambulances, neutrality of................................................ 510

of persons attached to........?. 493
. flags and badges of.. . ..............................  512

See Medical Service ; Sick and Wounded.
Hospital ships and boats, how distinguished......................... ...............  513

effect of visitation of...........................................  513
belligerent control of................................................... . • 513

Hostage, defined................................... ............................. ......... V.\..........  523
treatment of..................................................................................  523
death of......................................................................................... 523

Hostilities, use of nation of asylum to promote................................... 86
before declaration of war, unlawful................................. 473

end of sixty days from declaration of war, un
lawful.......................................................................  473

by belligerent authority or in self-defense, lawful. 485, 486
by inhabitants of country rising en masse........................  487
defensive, lawful without public authority.......................489
unlawful acts of.................. . .. ............................................ 497
by use of false colors or signals, is piracy................ 501, 503

neutral ship is piracy..........................................  503
war terminated by cessation of........................................... 602
no civil or criminal liability for lawful............................. 607

• continued upon violation and rescission of treaty of
peace...............................................   607

Assassination ; Brigands ; Military Character;
. xMedical Service ; Pirates ; Privateering ; Re

ligious Service ; Weapons.
Immigrants, punishment of carriers for torts against............ .............  435
Immunity. See Consuls; Enemies, Passive; Neutral; Public 

Ministers. "
Imposts, regulations as to..................................... “....................................  228
Incendiarism, except of military structures, unlawful........................ 497
Independence. See Insurgents.
Infant. See Capacity ; Guardian.
Inheritance. See Succession.
Insanity, judicial decision of person’s, of local effect............................ 391
Insolvency. See Bankruptcy.
Insurgents, when entitled to belligerent rights................................... 469

may be treated as belligerents by the nation.................. 469
recognition of, as belligerents, by foreign nations........ 469
punishment of, for treason.................................................. 519
title to rights and property of, upon overthrow............ 606
recognizing independence of, an act of hostility............ 614
may be recognized as belligerents.................................... 614

Insurrection, effect of, upon right of nation to make treaties..........  79
militia may be called out to suppress........................... 369
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Insurrection, effect of overthrow of.........................................................  600
Intercourse with uncivilized community to be through its govern

ment ................................................................................... 80
effect of a state of war upon..............................................584
of belligerents through representative of neutral nation 584
across lines of military occupation....................................  591
with belligerent, with knowledge of war, when un

lawful .................................................................................. 596
capture of persons and property engaged in illegal.. . 598 
with enemy by consent of allies.......................................  609
of nations. See Consuls ; Public Agents ; Public 

Ministers ; Commissioners.
International Code governs nations assenting thereto and their

members............................................................ 1
divisions of the.................................................... 4, 5
interpretation of words used in........ 628, 624, 625
everywhere locally binding...............................  626
powers and j urisdiction authorized by, not ob

ligatory............................................................... 626
violations of, by whom punishable.................. 628
punishment for violations of.............................  629
redress for violations of, by public agent.... 629 
resisting nations beginning war in violation of. 371 
dismissal of public minister for nation’s viola

tion of.........................................      50
accessions of nations to........................................  629
rescission of adoption of.....................................  630
time of adoption or rescission of adoption of. 630 
modification of provisions of, by special treaty. 82

Interpretation of words used in Code.................................. 623, 624, 625
Intervention in internal affairs of States, unlawful.......................... 8

between nations at war, forbidden........ ......................... 614
Invasion, militia may be called out to repel........................................... 369
Jettison, defined...............................................................................................214

to be made in what order........................................................... 214
by whom.................................................................. 214

losses caused by, are general average...................................... 215
how borne.................................................... 215
how ascertained.......................................... 216
may be adjusted by consul.......................... 216

of deck cargo................................................................................  217
damage by water and breakage consequent on a.................. 1218
See General Average.

Joint High Commission, to settle differences between nations........ 369
Judgment, effect of, by jurisdiction acquired over property...............  428

over person............<.. 429
effect of foreign.......................................................................... 445
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Judgment, impeachment of foreign..........................................................446
of foreign nation forbidden to be enforced...................... 447
consent to execution of foreign............................................. 447
in rem everywhere conclusive................................................447
as to status of person conclusive upon all persons........ 447

. of divorce, insolvency or succession.....................................447
of probate court, as to right of succession, when con

clusive.......................................................................................461
See Divorce ; Records ; Judicial Record.

Judicial Power of nations in civil cases...................................................423
of one nation within limits of another....................... 426
limit of, as to absent persons...................................... 427

as to property abroad.................................... 428
over foreign sovereigns . -..........................................430
over property of foreign nations, &c.......................... 430
extends to property of another nation within its

territory, when.............................................................430
of consuls.............................................................  ... 431
of nations in criminal cases..........................................432

over its own members. 432
over foreigners....... 433-5

See Action ; Capacity ; Conspiracies ; Courts ; 
Foreigners ; Guardian ; High Seas ; Immi
grants; Judgment; Pirates.

Judicial Proceedings of nations everywhere to receive faith and
credit............................................................445

Judicial Record, how authenticated...................................................... 442
oral evidence of foreign.............................................442
forging, a public offense......................................... 627

Jurisdiction of Nations, defined.......................................................... 159
territorial........................................................159
extra-territorial............................................ 159
conflict of concurrent.................................. 161
subjects of...................................................  161
as to foreigners or foreign nations........161
as to foreign military and naval forces. 161 
sovereign or chief officer of a nation not

subject to other....................................... 9
high seas not the subject of property or

of exclusive........................................... 23
Land, defined. 394

fixtures of, defined............................................................................... 395
appurtenances of, defined................................................................. 395

Law of Place, defined................................................................................ 160
governs civil capacities of individuals................ 378 380

personal, marital and parental rights of 
parties to marriage.........................................387
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Law of Place governing rights and modes of transfer of real prop
erty..............................................................  395

validity and effect of acts as to per
sonal property.........................   396

public funds and obligations of nations. 398 
contract made and performed in same

' nation......................................................... 411
contract made and performed in differ

ent nations...............................................  412
interpretation of contract.............................. 413
mode of charging parties to negotiable

paper.........................................................  416
governs remedy and procedure in j udicial proceedings 437 
governing measure of damages in judicial proceed

ings ................................................................................  438
in the absence of proof of foreign law.....................  439

Law of Road at Sea, right of navigation subject to......................... 25
See Navigation.

Laws of War, indemnification for crimes in violation of.................. 476
Legation, right of........................................................................................ 38

See Public Agents ; Public Ministers ; Consuls.
Legitimacy or illegitimacy is a personal attribute .............................. 388

when affecting succession to immovables in another
country................................................. #................................  388

See Domicil ; Marriage.
Letters, ownership of private...................................................................  276

rights to publish private........................................................... 276
addressed to public officers.......................................................  277
See Product of the MrNi). 
of credence. See Public Ministers.

Liberty. See Foreigners ; Slaves.
Lien of creditors upon personal property within nation......................  402
LIMITATION, belligerents’ statutes of, suspended by war.....................  600

when civil war suspends statutes of.................................. 601
Longitude. See Meridian of Greenwich.
Mails, arrangements for despatch of.......................................................... 253

free entry and departure of ships carrying................................ 254
forwarding, in case of deviation of mail ship............................. 254
carrying private, forbidden............................................................. 254
dangerous substances not to be carried in.....................................258
transit of closed, through any nation........................................... 261
transfer of closed, from one ship to another.............................. 262
not to be detained.............................................................................  264
unlawful hindrance of, a public offense.........................................264
interference with contents of, a public offense ........................ 264
violation of secrecy of contents of, a public offense.................. 264
containing contraband goods............................... . , ................... 264

649
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Mails, contents of, are not contraband of war........................................ 553
See Postal Correspondence; Postal Service.

Marriage, defined......................................................................................... 382
if valid where contracted, valid everywhere...................... 383
if invalid where contracted, invalid everywhere.............. 385
capacity and consent to...........................................................  385
See Capacity.
forms of celebration requisite for........................................ 386
public ministers and consuls may solemnize..................... 386
deemed invalid, where the relation would be criminal.. . 387
in evasion of home law, not invalid .................................... 387

a criminal offense.......................... 387
personal, marital and parental rights of parties to.......... 387
rights and obligations of parties to a polygamous.......... 387
rights of property as affected by.................................. 399, 400
See Matrimonial ; National Character.

Martial Rule suspends all laws.............................................................  477
justified only by necessity............................................ 480
exercised in any place possessed by belligerent.........  480

without proclamation........ ..........................  480
consuls are subject to.....................................................  481
duty of magistrates and civil officers to be obedient

to.................................................................................... 481
Matrimonial settlement, effect of...........................................................  399

domicil, defined...............................  400
not changed by abandonment of one by other. 400
law of, governs rights of property ................ 400

property after change of domicil...................................... 400
Mediation, offer of, in war between nations, allowed.......................... 614

between nation and its members, for
bidden.......................................................  614

Medical Service, persons employed in, cannot be separately at
tacked..........................  493

exercise functions within
enemy’s lines............. 511

may withdraw from en
emy’s lines................ 511

Member of nation, defined.............................................................. .......... 3
of nation not having recognized government, injury to. . . . 436

Meridian of Greenwich, to be the prime meridian.......................... 355
all longitudes to be reckoned from........ 356
government charts, &c., to be con

formed to.................................................  356
public vessels to have charts con

formed to.................. 356
to keep logs in accord

ance with.................. 356

Page
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Metric Weights and Measures. See Weights and Measures.
Military, defined...........................................................................................  474

law defined.................................................................................  475
tribunals, jurisdiction over foreigners...................................  475

to afford indemnity for excesses.......................... 476
Military Character, persons deemed to be impressed with............ 487
Military Forces, civil remedies for acts of............................................ 600
Military Occupation, defined...................................  482

suspends allegiance of members of hostile
nation...............................................................  482

civil and criminal law within limits of.........  483
enemy’s territory held by, until completed

conquest............................................................ 604
See Belligerent ; Intercourse.

Military Ports, right of entry of foreign ships into.......................... 24
defined............................................................................... 573

Military Service, limit of number to be employed in, in time of
peace.........................................................................  367

cannot be required of foreigners.................. 191, 488
Militia, right of nation to drill its able-bodied men as force of.......... 368

may be called into active service, when.................................. 369
Minister’s nation, defined........................................................................... 37

public. See Public Agents ; Public Ministers.
Money accounts between nations or their members.............................. 281

denominations of, to follow law of decimal subdivision........ 281
standard of, to be gold.............................  282

fineness of, prescribed.................................................... 282
unit of, to be called a dollar.......................................................... 284
value of unit of................................................................................. 284
See Coins.

Money Orders. See Postal Money Orders.
Month, in contracts and written instruments, how understood.......... 359

See Day ; Time ; Year.
Museums, &c., exempt from acts of hostilities........................................ 536
Mutilation of person in punishment of offenses, forbidden.............. 475

of persons of prisoners of war, unlawful............................ 498
Nation, defined............................................................................................... 2

use of term, in this Code............................................................. 3
National Character of persons................................................................ 129

defined...................................................................  129
every person has one .  .............................. 129
of two nations cannot be had at one time. .. . 129 
rights of membership of a nation without its. 129 
of legitimate child of a member of the nation 132

of a foreigner......................  132
; of illegitimate child..............................................  133

recognized by its father. 133
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National Character of illegitimate child born abroad...................... 134
of child of unknown parents............................. 134
persons within a nation presumed to have its. 134 
marriage, without removal, does not affect

wife’s...............................................  132
and permanent removal changes

wife’s...............................................  135
gives wife privileges of husband’s.' 135 
does not affect political privileges

of wife’s.......................................... 135
of shipping.............................................................. 142
ever}7 ship has one, and only one...................... 142
privileges of ships of a nation without its.. .. 142
origin of ship’s...................................................... 142
of ships, how changed.........................................  142
registry may be required for enjoyment of. . . 143
contents of passport of ships of every...........  143

. passport of ship required for enjoyment of
foreign.............................. 143

evidence of its...................... 144
reciprocal liberty of commerce to ships of

every...................................................................  228
equality as to imposts, privileges, &c., of ships

of every.............................................................  229
of ship, when changed by transfer during

war.....................................................................  597
of members of conquered nation.....................   604
See Allegiance; Domicil; Expatriation; 

Naturalization.
Naturalization, defined.............................................................................  138

not obligatory...............................................................  139
each nation to determine whom it will receive into 139
effect of............................................................................  139
record to be sent to minister of former nation.......  139
absentees cannot be received into. ............................  139
punishment of crimes committed previous to........ 140
See Allegiance; Expatriation; National 

Character.
Navigation of the high seas and other waters............................ 24

of rivers communicating with the sea............................... 24
of inland waters not communicating with the sea........ 24
by menacing armaments within territorial limits of a

nation...................................................................................... 24
military ports not open to free.............................................. 24
public or private ships may enter any open port.......... 25
restrictions upon the right of free........................................ 25
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Navigation subject to riglit of approach................................................ 25
of visitation................................................ 26

ships are engaged in fisheries, or foreign or domestic.. 197
when ships are engaged in foreign...................................  198

in domestic.................................. 198
rules of, [law of the road at sed\........................................... 199
local rules of, bind domestic ships...................................... 200

bind foreign ships with notice.................. 200
equality in foreign commerce and............................ 228, 229
exclusive rights of ships of a nation as to domestic. .. . 236
belligerent may destroy facilities of, when.................... 535
See Collision ; Commerce ; Ship.

Negotiable Instrument, mode of charging parties to....................... 416
presumption as to place of indorsement of 419
effect of certificate of protest of................ 440
See Contract ; Notary.

Neutral duties, performance of, in case of civil war........................... 469
violation of provisions for protection of.................................. 476

justified by orders of superior officer................ 476
ship, hostilities by use of, is piracy ........................................ 503
on board ship upon capture.................................... ................ 567
belligerent bound to protect private rights of...................... 599
who are........................................................................................... 612
right to be.....................................................................................  612
sovereignty violated by attempt to involve a........................ 612
bound not to assist a belligerent.............................................. 612
kinds of assistance by a.............................................................  613
active assistance of a, defined...................................................  613
passive assistance of a, defined.................................................  614
active duties of a........................................................................... 615
cannot purchase conquered territory during war................ 617
right of hostile ship to enter port of a.................................... 620
effect of entrance in distress into port of a..............................620
supplies to hostile ships, limited............................................... 620
protection of hostile ships in port of a.................................... 620
priority of departure of hostile ships from port of a............ 620
prizes not to be sent to ports of a.............................................  621
rights and obligations, application of...................................... 622

Neutrality towards a nation and its insurgents................................... 469
breach of, defined..................   612
violation of, defined...............................................................  612
effect of a breach of..........................................................  612
breach of, not justified by precedent obligation............. 616
of sick and wounded soldiers........................*....................  617
succor to sick and wounded not a breach of.................... 617
when duties of, take effect...................................................... 617
liability for negligence in enforcing................................... 618
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Neutrality, violations of............................................................................. 619
repelled by force............................................. 619

land forces violating, to be disarmed................................. 619
restoration of prizes captured in violation of...................  621
transactions in violation of, everywhere void..................  621
breaches and violations of, public offenses....................... 622
redress for injuries in violation of...................................... 622

Newspapers, right to publish or translate extracts from.................... 280
See Copyright ; Product of the Mind.

Notary, certificate of, when sufficient....................................................... 440
See Negotiable Instrument.

Non-Intercourse. See Intercourse.
Notice, actual, defined..................................................................................  624

duty of giving notice requires actual.......................................... 624
constructive, defined. -...................................................................  624
certain persons deemed to have constructive............................ 624

Oath to testimony taken for a foreign court............................................ 444
of allegiance from inhabitants of a country to an invader.......... 481

Obligations of nations unaffected by diminution of territory or
population.......................... 10

by change in government or
dynasty.............................. 11

as affected by annexation to another na
tion....................................... 12

by division of nation................ 12
defined.................................................................................... 410
how created............................................................................ 410
accrues, when........................................................................ 410
arising out of act prohibited by law.............................. 421

from performance or omission of acts.............. 422
from ownership or possession of property .... 422

how affected by state of war or treaty of peace............ 580
of nation to pay its debt not affected by war................  581
anticipation of war does not affect existing..................  583
extension of time for fulfillment of................................ 583
See Contracts ; Damages ; Law of Place ; Treaty. 

Occupation of territory. See Discovery ; Territory of Nation.
Outlaw, proclaiming any person, unlawful act of hostility.............. 497
Ownership, defined.......................................................................................  393

what may be the subjects of................................................ 394
wild animals may be the subjects of...................................394

Parole defined...............................................................................................  520
when nation may forbid acceptance of.............  522
extorted by ill usage not binding................................................ 522
must be reduced to writing.......................................................... 522
the obligation of a...............  522
violation of, punishable with death............................................ 522
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Party to the record, defined...................................................................... 427 7
Passports required of ships.........................................................................  143

contents of ship’s....................................................................... 143
effect of ship’s............................................................................. 144
defined........................................................................................... 167' 7
evidence of national character................................................... 167 -
issued to members of a nation................................................ 166

by its public ministers.... 47
by its consuls......................... 67

to be required only by nation at war.................................... 167
carrying no, or a false, cause for capture of ship.............. 565
of foreigners entering or leaving belligerent’s territory.. 590

Patents, protection of.................................................................................. 268
Peace, time of, defined............................................................................... 369

limit of standing military forces in time of.............................  367
right to build and arm fortresses in time of.............................  368

ships of war in time of..........................  368
how far Book on, is in force in time of war.............................. 467

Perjury in giving testimony for foreign tribunal .............................. 628
Perpetuity of Nation unaffected by diminution of territory or

population......................... 10
by change in form of govern

ment or in dynasty..........  11
by temporary anarchy............. 11
by choosing or receiving as its 

sovereign the sovereign
of another nation.............. 11'’

as affected by annexation of one nation to
another................................ 12

• by cession or other annexation
of part of territory.............. 12

by division of the nation............ 12
Pickets, firing on, when unlawful............................................................ 498
Pilotage of public armed ship of belligerent, when unlawful.......... 617
Pilots or guides, inhabitants compelled to serve as.............................. 504

intentionally misleading, punishable with death. . 504
Piracy, liability to extradition on conviction or charge of.................. 95

injury to member of uncivilized community is........................  436
hostility by use of false colors or signals is........................501, 503 ‘

neutral ship is................................................ 503
Pirates, defined............................................................................................32, 33

harboring, forbidden.................................................................... 33 7
capture of, authorized.................................................................. 33 ”
restoration of property retaken from........................................ 34
salvage for retaking property from.......................................... 34
subject to criminal jurisdiction of all nations........................ 436
are criminals without protection of laws of war................... 490
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Piratical Ship, arrest and search of suspected.................................... 33
condemnation of, its lading and inmates.................. 33
destruction of.................................................................. 34
reward for capture of................................................... 34

Poison, use of, to vitiate food, drink or atmosphere, unlawful............. 498
Postal Correspondence, exchange of...................................................  251

classes of........................................................  252
weight of, for single rate of postage .... 255

. rate of ocean postage upon............ ...........  256
prepayment of postage upon...................... 256
insufficient prepayment of postage upon. 256
registered.......................................................  256
fee for registering.........................................  257
basis for settlement of accounts for.......... 258
regulations for despatch and delivery of. 258 
between governments and their agents,

free...........................................  262
post departments of different

nations, free.............................. 262
. misdirected, missent, or not delivered. .. . 262

not to be detained........................................ 264
containing contraband goods.................... 264
interference with, a public offense...........  264
violation of secrecy of, a public offense.. 264 
matters of detail concerning exchange of. 264 
See Mails.

Postal Money Orders, international, for sums not exceeding $100.. 265
offices from which, issue................................ 265

. language of.......................................................  266
charges for...........................................  266
payable in gold or its equivalent.................. 266
transferable by indorsement.............................267
money unclaimed upon...................................  267
settlement of accounts for.............................. 267
stamps, &c., counterfeiting, a public of

fense......... ...................................................... 627
Postal Service unaffected by war between the nations................... 586
Postal Tariffs to be regulated by metric weight.......................  347
Prescription, title to territory acquired by............................................ 22

each belligerent’s rules of, suspended by war.............  600
when civil war suspends rules of................................... 601

Principals, who are....................................................................................... 625
Prisoners of War, any belligerent may take...................................... 516

what persons may be taken...................................  516
persons not entitled to be treated as.................. 517
messengers entitled to be treated as.............   517

what personal property of, cannot be taken by captor.. 518
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Prisoners of War, money of, exceeding amount necessary for sup
port...................  518

surrender of side arms by officers taken............. 518
manner of treatment of................................... 518, 519
expense of maintenance of, by whom borne... . 518
restraint of....................................................................519
rights of...........................   519
may be punished, when............................................ 519
giving information concerning their forces......... 519
assuming false rank or condition...........................520
may be required to work for captor, when........ 520
liable to infliction of retaliatory measures........ 520
killing, not justified by refusal of quarter ... . 500
parole of.................................................................... 520
engagements of, inconsistent with allegiance,

void.........................................................................  521
conspiracy of, for an escape, unlawful................ 523
individual escape by, lawful.................................. 523
duty to exchange or allow to be ransomed........ 524
right of belligerent to retain.................................  524
manner of exchanging............................................ 524
ransom for.................................................................. 524
cartel for exchange of.............................................. 524
breach ot cartel for exchange of....................... . . 525
constraint of, ceases upon termination of war.. . 603 
See Cartel ; Hostage ; Insurgents ; Parole ;

Sick and Wounded.
Privateering abolished..............................................................................  489

punishment of.................................................................... 490
Private Property. See Property. J
Prize incapable of being sent to port, duty of captor of......................562

must be brought in for adjudication.............................................  576
possession of, necessary for adjudication...................................... 578
disposition of, lawfully captured.................................................... 578
restoration of, unlawfully captured..............................................  578
title to, not affected till judgment................................................ 578
condemnation as, overrides all liens...............................  579
requisites of judgment condemning.........................  579
uniform rules of procedure in cases of.......................................... 580
courts established in country of allies.......................................... 610
not to be sent into neutral port............................................... 621
restoration of, captured in violation of neutrality...................... 621

Prize Officer, duty of, upon capture of ship........................................ 568
Product of the Mind, how far subject of ownership.........................  275

author of, may transfer his property in
same.................................................................. 276

rights of second author of.................................. 276
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Product of the Mind, power to prohibit publication of.................... 280
. See Copyright ; Letters ; Newspapers.

Property, capacity of a nation to have..................................................... 20
national proprietary rights ; eminent domain.................... 21
internal domain......................................................................... 21
title to, acquired by prescription............................................ 22
apportionment of, upon division of a nation....................... 13
defined.........................................................................................  393
ownership in.................................................................   393
in what may exist.......................................................   394
kinds of. ..................................................................................  394

, real or immovable, what..........................................................  394
personal or movable, what......................................................  395
kinds of personal...................................................................... 395
in possession, what..................................................................... 395
of a person declared a lunatic, real.......................................  391

personal.............................. 391
law governing rights and modes of transfer of real......... 395

validity and effect of acts affecting personal 396
in shipping, law governing title to and transfer of.......... 399

. rights of, as affected by marriage...........................................  399
governed by law of matrimonial domicil.... 400

. transfer of, when void............................................................... 401
lien of creditors upon personal................................................ 402
of intestate, incidents of local burdens upon........................ 406

without heirs, accrues to state.......................... 406
limit of judicial power as to private, abroad....................... 428

. transfer of, by a debtor, when valid......................................   456
See Bankruptcy.
vested in foreign personal representative, title to.............. 459
application of, to payment of decedent’s debts.................. 460
See Administration; Administrator.
wanton injuries to, unlawful acts of hostility.................... 497
belligerent’s right to captured, upon termination of war. 602
public, seized and held by belligerent.................................  533

may be appropriated by belligerent, for what pur
poses................................................................... 534, 535

personal, engaged in hostilities or illegal intercourse.... 534
exempt from acts of hostility..................... ........................... 536

cannot be sold or removed by invader.................. 537
tiile to public immovable, seized by belligerent................ 537

movable, seized by belligerent...................... 538
revenues of public, held in trust for governing country... 538
private, to be respected during war...................................... 539
of passive enemies appropriated by belligerent................. 542
compensation for, taken for miliiary uses........................... 543
See Territory of Nations.
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Public Agents, intercourse to be conducted by what........................ 37

nations forbidden to entertain negotiations except
through........................................................................  37

forbidden to make unofficial negotiations or com
munications................................................................. 37

falsely assuming to act as, a public offense............ 38
number unlimited of a nation’s.................................. 38
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a nation may refuse to receive its own members as. 39
personal objections to persons sent as....................... 39

on account of rank or status... 39
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are exempt from liability for official acts................. 42
immunities may be withdrawn upon emergencies

from...................  42
duty of nations to prevent violations of immunities

of.................................................................................... 42
interference with a dispatch to or from.................. 43
expulsion of hostile nation’s, during war................ 584

• of neutral accredited to belligerent nation, rights
. of...................................................................................  585

bribery or menace of, a public offense...................... 628
redress for violations of Code by................................. 629

Public Ministers, appointment and reception..................................... 44
classes of.................................................................... 44

. must be furnished with letters of credence........ 44
letters of credence, how issued............................. 44
must have written power to act in a congress. . 45

authority to negotiate treaty 45
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. powers of, defined by instructions....................... 47

cannot be required to disclose instructions........  47
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Public Ministers, may issue passports to members of their nation. 47 
authenticate documents for use in their

nation.......................................................... 47
official communications of, when to he in writ

ing.............  47
powers ofi how terminated.................................... 47
upon death of, effects to be sealed........................ 48

charge of body for interment... 48
recalled by letter of recall, to deliver authen

ticated copy..........................................................  49
powers of, upon death, &c., of sovereign............ 49

pending recognition of new govern-
. ment.................................................... 49

may terminate mission by notifying with
drawal..........................   50

be dismissed for violations of Code............  50
for any personal obj ection... 50

reasons for dismissing, to be assigned................ 50
nations may forbid intercourse with dismissed. 50
immunities................................................................. 51
ratification of old letter of credence of............... 50
right of passage through any nation, with fam

ily............................................................................. 51
must have safe conduct for passage through na

tion at war............................................................. 51
arrest, &c., of, entering unauthorized a nation

at war........................................ 52
departing from prescribed line

of transit ................................. 52
exemption of person and property of.................. 52
formalities requisite for unofficial acts of.......... 52
duration of exemptions of person, property and

family of............ .................................................... 52
exception as to exemptions of, upon change of

government.. 53
after termination 

of powers.... 53
dwelling-house exempt from jurisdiction of na

tion ............................................ 53
an asylum against violation of

personal rights....................... 53
exemptions of the family, official and personal,

of.................................................... 54
of persons prohibited from serving 54 

extent to which privilege may be waived by. .. 54
family cannot waive their privileges.................. 54
may waive privileges of family........................... 54
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Public Ministers, property in trade of tlie family of...................... 55
cannot be deprived of privileges when retiring. 55
domicil is not changed by appointment, &c.......  55
jurisdiction of a nation over its members, when 55 
committing high crimes, may be expelled from

territory.................................................................. 55
any one may prevent the criminal acts of..........  56
cannot inflict criminal punishment upon family 56 
duty to pay taxes and assessments upon prop

erty .......................................................................... 56
may import certain articles free of duty............  56
privileges of bearers of despatches to or from.. 57
reparation for violence to property of................. 57

Public Offense. Boundaries, marks or monuments, injuring.............  17
Bribery, or menace of public agent..........................  628
Counterfeiting great seal of a nation ; seal of any 

court or tribunal; public securities ; gold and
silver coin ; postage and revenue stamps........ 627

Uttering counterfeit instrument or coin..................  628
Diplomatic powers, &c., falsely assuming................ 38
Dispatch to or from a public agent, interference

with.......................................................................... 43
Extradition on conviction or charge of, liabil

ity to.......................................................................... 95
False colors, displaying, or making false signals... 25
Forging postal money orders ; public acts ; judicial

records; official certificates ................................  627
Uttering forged instrument or coin..........................  628
Mails, carrying private, except upon prepaying

postage............................................................. 254
unlawful hindrance of........................................264
interference with correspondence in.......... 264
violation of secrecy of correspondence in .. 264 

Member of nation not having recognized govern
ment, injury to...................................................... 486

Neutrality, breaches and violations of...................... 622
Perjury in giving testimony for foreign tribunal.. 628
Punishment for.............................................................. 629
Traffic in laborers.......................................................... 164
Telegraphic dispatches, sending false......................  250

hindering transmission of. 250
violating secrecy of........... 250

Quarantine of ships, persons and property in port.................................239
on frontier......................  239

for what diseases imposed.................................................... 239
ships in foul condition may be detained in....................  239
when ships may put to sea, instead of being placed in. 240
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Quarantine, limit of.....................................................................................  240
regulations may be made by each nation........................240

Quarter, when unlawfully refused..........................................................497
See Enemies ; Prisoners of War.

Railways between frontier stations an international route................. 241
equal facilities to members of every nation upon.............. 241
freedom of traffic upon international...................................... 242
revenue service upon international........................................ . 242
criminals not to be employed upon international................ 244
goods carried in passenger trains on international.............. 244
transit of merchandise upon, to third nation........................ 245
destroying or injuring international, is piracy...................... 33
may be destroyed by belligerent, when.................................  535
suspension of intercourse across belligerent’s lines by. ... 586

Rank, or social condition, privileges of, are local.................................. 377
See Equality of Nations ; Public Ministers.

Ransom for prisoners of war........................................................................524
Recapture of property of a neutral, effect of.......................................... 542

belligerent, effect of.................................... 542
at sea, salvage for..............................................572

Recognition. See Insurgents.
Reconquest, effect of, upon civil and political rights.......................... 484
Records, public, of nations everywhere to receive credit.................... 445

See Judicial Records.
Redress for injuries from uncivilized community................................ 30

for obtrusion of foreign convicts upon a nation.................... 88
notice of, sought by one nation from another.......................... 369

Religious Liberty. See Foreigners.
Religious Service, persons employed in, cannot be separately at

tacked............................ 493
respected and protected . 514

Reprisal, defined........................................................................................... 471
negative, defined......................................................................... 472
positive, defined........................................................................... 472

treated as declaration of war..................................473
in violation of provisions for preservation of peace 473

Rescue of person or property after capture, when lawful.................. 541
Resistance of lawful visitation or search, effect of.............................. 559
Retaliation, when allowed....................................................................... 499

mode of, not to be barbarous............................................ 500
See Prisoners of War.

Reward, offering, for death of person, unlawful act of hostility.... 497 
Rights, essential, of nations. See Equality of Nations ; Perpe

tuity of Nations ; Property ; 
Sovereignty of Nations.

Rule of the Road. See Law of the Road at Sea ; Navigation. 
Safe Conducts may be given by a nation to any person.................... 166
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Safe Conducts entitle holder to respect and protection...................... 166
for public agents crossing or expelled from territory. 589
for foreigners sent out of territory.............................. 589
effect of.............................................................................  589

Salutes of ship entering fortified ports, &c............................................ 27
Salvage defined...........................................................................................  222

when, and to whom, allowed.................................................... 222
for retaking property from pirates.......................................... 34
not allowed to public ships.......................................................... 35
officers and seamen are entitled to.......................................... 224
pilots may claim........................................................................... 224
how forfeited................................................................................  225
special contract respecting amount of.................................... 226
amount awarded for, how fixed................................................ 226
how apportioned between several salvors.............................. 227
for property recaptured at sea during war............................ 572

Sanity, laws determining person’s, are territorial.................................  391
Savages, employment of, against civilized enemy, unlawful.............. 488
Seal. See Counterfeiting ; Forging.
Secretary of legation. See Public Agents ; Public Ministers.
Searches on high seas forbidden............................................................... 27

and seizures of persons and property of foreigners............ 168
effect of resistance of lawful, by force.....................................  559
memorandum of, to be indorsed on ship’s papers................ 561
See Visitation.

Seas, defined..................................................................................................... 462
high, defined...........................................................................................  23
See High Seas.

Sea Signals, code of, to be devised by international commission. . . . 362
to be used by all sea-going ships........................ 362

for all, except confidential commu
nications .......................................... 362

apparatus and instructions for use of international code of 362 
See False Signals ; Signals.

Sentinels, firing on, when unlawful.......................................................... 498
Ship, defined................................................................................................... 197

appurtenances of, defined...................................................... • . . . . 197
engaged in fisheries, or foreign or domestic navigation............ 197
is engaged in foreign navigation, when........................................ 198

in domestic navigation, when...................................... 198
to carry flag of nation and evidence of national character........  27
documentary evidence of the character of..................................  27
foreign, defined......................................................................... :......... 198
domestic, defined................................................................................  198
owner for voyage responsible for repairs and supplies of.......... 198
registry, enrollment and license of.................................................. 199
value of, how determined... ............................................  199
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Ship, navigation of, rules for.....................................................................  200
public or private, may enter any open port................................... 25
sailing, as used in law of road at sea.  .......................................... 201
under steam, as used in law of road of sea.................................... 201
on high seas in distress, duty of succor of................................... 209
restrictions on examination of cargo of foreign............................ 234

on charges imposed on foreign....................................234
exempt from tonnage dues...............................................................  235
computation of tonnage dues on foreign........................................ 236
law governing title to and transfers of.......................................... 899
pursuit of inmate of foreign, on high seas, for crime, prohibited 426
limit of punishment on foreign private......................................... 435
hostilities by use of neutral, is piracy............................................ 503
seized and held by belligerent..........................................................533
public, surprised by war free from capture.................................. 539
used or destined for use of enemy is contraband of war............ 545
contingent destination of voyage presumed hostile................... 546
neutral and hostile destination of voyage of, defined.................. 546
use of false papers or colors equivalent to hostile destination.. 546
destination of voyage of, conclusive as to goods.......................... 547
under hostile convoy liable to capture and confiscation............558
captured, to be sent to port for adjudication................................. 561
when surrender of contraband contents discharges.................... 562
or cargo incapable of being sent to port, duty of captor of . .. 56.2
persons captured in public armed................................................... 568

without passport or colors........................... 568
and cargo must be released, when.................................................. 568
right of every, to defend against attack......................................... 572
in enemy’s ports at commencement of war.................................... 598
bound to enemy’s port at commencement of war..........................593
when transfer of, during war, changes national character........ 597
See Capture; Jurisdiction of Nation; National Char

acter of Shipping; Passports; Quarantine ; Taxation ; 
Visitation.

Ships of War, right to build and arm, in time of peace.................... 868
Sick and Wounded in private house exempt it from billetings.... 511 

prisoners of war cared for without distinction. 511
immediate exchange of.......... 512
incapacitated for service....... 512
released on parole................... 512

voluntary societies for succor of, at sea...........  513
Signals may be destroyed by belligerent, when.................................... 535

See False Signals ; Sea Signals. '
Slavery, beyond the territory of nation, reducing to, or holding in,

is piracy...................................................................................  33
no one subject to, except in punishment for crime............. 377

Slaves, trade in, declared piracy............................................................... 33
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Slaves, liability to extradition for trading in.......................................  95
foreign, become free by entering free nation..........................877

Sovereignty of Nation, defined............................................................ 8
foreign powers not entitled to act within 9
how vested..................................................... 9
never extends to sovereign or chief officer

of another nation.............................  9
See Equality of Nations ; Perpetu

ity of Nation ; Territory of Na
tions ; Property.

Spies, defined...................................  503
employment and punishment of....................................................... 503
See Prisoners of War.

Spoliation of Papers, cause for capture of ship................................ 566
defined................................................................. 567

Standing Army. See Military Service.
Starving enemy by cutting off supplies unlawful............................... 498-
Status. See Capacity ; Foreigners ; Guardian.
Stratagems, defined.....................................i..............................................  501

unlawful................................................................................. 501
lawful...............................................................    503

Subject, defined............................................................................................ 3
Succession, defined....................................................................................... 403

to movables, law governing................................................. 404
to immovables, law governing............................................ 405:

when not affected by question of legit
imacy ................................      387

rights of. as affected by foreign character of property.. 405 
judgments of probate court as to right of, when con

elusive.........................    461
Tariffs, regulations as to..........................................................................  228
Taxation, jurisdiction of a nation to impose.......................................... 192

of the person of domiciled residents...................................... 193
equality of..........................................   193
corporations liable to................................................................  193
shipping liable to, only by its own nation........................... 194
property of foreigners in transit, how liable to.................... 194
property of public minister liable to...................................... 56
debts and evidences of debt not liable to............................. 194
commercial paper, how liable to............................................ 195
national obligations in hands of foreigners, not liable to. 195
of commercial travellers..................................,....................... 237
on samples carried by commercial travellers...................... 238

Telegraphic Dispatches, classification of...........................................  247
of state, defined.................................. .... 247

to be authenticated........... 247
authentication of private,..........................  248
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Telegraphic Dispatches, language of................................................... 248

in cypher.......................................................  248
order of-transmission of.............................. 248
designation of route of...............................  249
government interference or scrutiny of. . 249 
transmission of illegal, may be stopped . 249
sending false, a public offense.................. 250
hindering transmission of, a public offense 250 
violating secrecy of, a public offense .... 250 
national regulations concerning.............. 250

Telegraphs, destroying or injuring- oceanic, is piracy....................... 98
. submarine, within extra-territorial jurisdiction of nation 160 

- may be landed on shores of any nation.... 246
all persons may correspond by international..................  247
government suspension of service of................................ 249
submarine, exempt from acts of hostilities.................... 536
suspension of intercourse across belligerent’s lines by. 586 
See Jurisdiction, extra-territorial.

Territory of Nation, defined.................................................................. 14
limits of, when bounded by the sea.............. 15
islands, part of, adjacent.................................. 15
limits of, when bounded by stream or channel 16 

by inland lake, &c. . 16
when wilderness lies between it

and another nation.................. 16
power to determine boundaries...................... 17
when special compact defines boundary of . 17
injuring marks or monuments indicating

boundaries of................................................ 17
how lost and how acquired.............................. 17
acquired by occupation ..................  18
determined by occupancy of part of island.. 18 

by limits of effective control. ... 18
land formed in sea by accretion part of,

nearest...........................................................  18
boundary of. when modified by land formed

on shore....................................................... 18, 19
reclaiming land washed away from.............. 19
ownership of islands formed upon or within

boundary of....... ...................................... 19
change of course of stream the boundary

line of............................................................. 19
acquired by transfer or cession...................... 19

by conquest........................................ 20
rights and obligations unaffected by diminu

tion in population or.................................. 11
may be seized and held by belligerent.... 533
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Territory of Nation, belligerent may ravage and lay waste ene
my’s, wlien...................................................  536

title to and revenues of, seized by belligerent 537 
occupation of enemy’s, upon termination of

war...............................................  603
purchase,by neutral during war,of conquered 617 
See Discovery ; Perpetuity of Nation ; 

Property.
Time, gregorian style' of reckoning, to be employed ..........................357

computation of........................... v....................,......... .....................  625
See Day ; Month ; Year.

Trademark, what may be appropriated as a.... ;.......................... 269, 271
registry of foreign.................................................................  271
declaration of sole right to foreign, to be filed................ 271
offices for registration of foreign...................................... 271
right of registration of foreign......... ...............................  272

Traffic in laborers, a public offense...................................................  . . 164
belligerent’s right of interdiction of interior.................... 590
between districts occupied by opposing belligerents, un

lawful...........................................................................   591
with enemies or hostile government....................................... 594
directly subserving the purposes of the war. ........................ 594
of passive enemies, when lawful.................................................  594
with belligerent with knowledge of war, when unlawful. . . 596 
right of, when military occupation or interdiction ceases. . . 597
capture of persons and property engaged in illegal.............. 598
See Railways.

Transfer, defined...................................................................................  401
voluntary, defined. . ;......................... ......................................  401
validity of.............................................................   401
of personal property, when void................................................ 401
protection of creditors against foreign.................................... 402
See Property ; Territory of Nation.

Treaty, defined............................................................................................... 78
any two nations may make............................................................. 79
consent of nation to a, how communicated......................... . 79
nations in state of revolution can make only temporary. ... 79
nations uniting in, to be named in alphabetical order.......... 10
ratification, when necessary...................................  80

when obligatory........................................................ 80
notice of reasons of refusal to ratify........................................ 81
negotiated contrary to minister’s powers.................................... 81
takes effect, when........................................................................... 81
interfering with rights of third party, how far valid............ 81
provisions of Code modified by special...................................... 82
demand of performance of, when necessary............................. 82
merges all preceding communications relating thereto........  82*
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Treaty, extinguishment of obligations created by................................ 82
informal compacts other than, may be made.  .............. 83
ratification of compacts made by unauthorized agents........  83
how affected by state of war.......................................................  581
revival of obligation of, upon termination of war............... .. . 603
of peace, effect of duress of negotiators of................................ 606

satisfies all existing grievances.................................. 606
determines results of war........................................... 606
rescinded for violation of executory provisions.. .. 607 

Tribunals. See Courts.
Truce, defined................................................................................................   505

authority to make.............................................  506
binding upon all persons upon publication................................ 506
language of, when ambiguous, how interpreted........................ 507
effect of................................................................................................ 507
interference to prevent violation of............................................... 508
how terminated.................................................................................  508
not terminated by unauthorized breach...................................... 508
hostilities without notice upon expiration of.............................. 509
bearers of flag of, respected and protected.................................. 509

Uncivilized Community, intercourse with.............................................. 30
redress for injuries from.............................. 30
protection of members of..............................  436

Vessel. See Ship.
Visitation, defined.................   26

when a ship is subject to....................................................... 26
mode of.........................................................................  26
restricted to verification of ship's nationality.................... 26
of hospital ships, effect of...................................................... 513
liability of ships on high seas to.......................................  556
ships under neutral convoy when not subject to......... ... 557
duty of ships to submit to..................................................... 558
mode of....................................................................................... 559
boats, persons or papers not to be taken from ship upon. 559
effect of resistance of lawful, by force............................... 559
memorandum of, to be indorsed on ship's papers....... 561
liability of commander of visiting ship.............................. 570

Weapons, unlawful......................................................... :...........................  496
War, passage of public minister through territory during..............51, 52

resisting nation beginning, in violation of Code.......................... 371
how far Book on Peace is in force in time of.......................... 467
defined..........................................................................................  467
a relation between nations or communities................................... 468
affects relations of individuals, how far........................................ 468
civil. See Insurgents.
declaration of, sixty days before hostilities............ .....................  470

See Reprisal.
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War, declaration of, becomes reciprocal without response................. 471
in violation of provisions for preservation of peace. 473

hostilities before declaration of, unlawful..................................... 473
end of sixty days from declaration of, un

lawful................................................................ 473
effect of, on obligations of nations and members........................ 580

on intercourse....................................................................... 584
on administration of j ustice......................,■......................  598

suspends statutes of prescription and limitation.......................... 600
how terminated....................................................................................  602
results of, determined by treaty of peace...................................... 606
continued upon violation and rescission of treaty of peace.... 607

Weights, standard, for testing coins........................................................  294
and Measures, metric system of, adopted......................... 345

metric, to be used in intercourse between
nations......................................................  347

customs duties to be levied by metric... 347 
postal tariffs to be regulated by metric.. 347
standard metric units of, defined............ 348

how verified 848,349
standards of verification of metric units

of.............................................................. 348
periodical verification of working stand

ards of....................................................... 348
certain non-metrical, allowed..............     349

Wile, defined................................................................................................... 406
of personal property, when valid................................................... 406

capacity to make........................................ 408
right of nation to regulate objects of............................................ 408
of real property, capacity to make................................................ 408

form and execution of..........................................408
probate of, in foreign country......................................................... 461

when necessary..............................................................  408
construction and interpretation of...............  409
See Foreigners, rights of property ; Succession.

Wrecked Ship, duty of a nation to succor and protect............... . 184
notice of, to consul of the ship's nation................  186
power of consul or local authorities over.................. 186
interference of local authorities with, restricted. .. 187 
property landed from, when exempt from duties. 187 
local charges for quarantine, salvage, &c., of, re

stricted...............   187
or other property authorized to be repaired or sold 187 

may be reclaimed by owner, when 188
to be delivered to consul.............. 188
duty of nation to provide for

care of....... 189
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lations of.. 189 

sold by authority vests in bona
fide purchaser.......................... 189

Year, length of the........................................................................................ 357
of leap.....................................................................   357
of centurial............................................................................. 357
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See Day ; Month ; Time.




