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THE

RIGHTS AND DUTIES OF NEUTRALS.

PART I.

CHAPTER I.
INTRODUCTION.

§ 1. The relations of belligerents and neutrals intro- 
to eacb other supply materials for the least certain ductOTjr' 
and the most complex head of International Law.
This relative complexity and uncertainty is partly 
inherent, and partly perhaps temporary; but it 
chiefly arises from permanent causes prior to law, 
which are unlikely ever to lose their influence on the 
minds of those who mould it by their practice.
There must always be some nations which will tend 
over considerable periods to occupy the position of 
belligerents; and there must always be others which, 
from policy or necessity, will be likely to maintain 
neutrality. Some nations will always have a power 
on land wholly disproportioned to that which they 
can exercise at sea ; and finally, there will always be 
countries which will care more to keep open channels 
for receiving supplies in time of war than to preserve 
the right, which they may be unable to use, of deny
ing them to their enemy. In alliance with these dis
cordant interests, two schools of speculative opinion,
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and two independent currents of usage, have hitherto 
existed ; and as the larger number of questions 
arising out of the neutral attitude happen to be ne
cessarily connected with maritime war or commerce 
the two theories of right have practically embodied 
the respective wishes of nations which were strong 
or weak at sea. The states which have successively 
possessed or hoped for maritime supremacy have in 
turn extended the privileges of belligerents ; and 
neutral countries have joined with the unsuccessful 
competitors in endeavouring to limit them. In the 
actually existing rules which .govern the relations of 
belligerents and neutrals, it is vain to look for any
thing more than the somewhat incoherent result of a 
struggle between competing interests for power or 
for existence.

At the end of the Napoleonic wars the theory 
which reflected the interests of belligerent maritime 
nations was predominant. During their continuance, 
England strengthened the heritage which general 
usage, created more by belligerent than by neutral 
states, had bequeathed to her. But since then the 
opposite theory has received a continually increasing 
amount of support; of late years the number of con
tinental writers on international law has much ex
ceeded that of English and American authors ; and 
the theory which is identified with the commercial 
interests of neutrals has been brought into greater 
prominence. In some respects this is not a subject 
for regret. It is probably best for the general good 
of mankind that neutrals should be possessed of ample 
privileges; and if foreign publicists had been conte nt 
to advocate modifications of law in the direction 
favoured by them, the points upon which an Englis]h- 
man must at present disagree with their doctrine 
would be largely reduced. But they appear not in
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frequently to be so much more occupied with what 
ought to be than with what is, that their treatises 
might more fitly be called proposals for a future code 
than analyses of existing law. They not infrequently 
state as an accepted rule what ought only to be put 
as a growing usage, or as one which it would be for 
the interest of all or of some nations to adopt. This 
quasi-speculative method does not appear to me to be 
suited to the treatment of international law. What
ever international right may be, international rule 
can be carried no further than the point at which the 
more influential nations are willing that it shall be 
fixed from time to time ; and however ready they 
may be to make use of a new doctrine which helps 
them to gain an end, they will be sure to appeal to 
precedent when it serves their purpose better to do 
so. Any confusion between well-established law and 
that which is still open for the acceptance or rejec
tion of nations is therefore not only incorrect but 
perilous. Its most likely result must be to make 
disputes and even collisions more frequent and more 
bitter. And that such confusion exists, is, I think, 
open to no doubt.

It may also be said of foreign publicists, without 
any impeachment on their fairness, that most of them 
naturally take views suited to the position occupied 
by their own countries. They are neither able fully 
to enter into the belligerent needs of a state, the 
weight of which depends upon the stress which it can 
put upon its enemies by sea ; nor do they adequately 
feel the difficulties to which a country at once largely 
producing and maritime would be exposed if some 
of the more extreme theories of neutral duty were 
established as law.

The design of the present work is to ascertain, 
apart from all prepossessions in favour of English or
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of continental views, what the relative authority of 
conflicting usages in fact is, and to separate distinctly 
those which have become obligatory from those which 
are still in course of growth.

Necessity § 2. Some discussion as to the source from which 
ingintothe authoritative international law is derived, and of the 
fntema* nature °f the evidences by which its existence may 
tionai law. be proved, is the necessary preliminary of an endea

vour to analyse the actual body of existing rules. It 
is often in practice uncertain whether a principle, 
professing to be part of the law, is in fact authori
tative. To determine whether it is so or not, the 
source from which it springs must be referred to; and. 
no universal agreement exists as to what the sources 
of international rules of conduct in fact are. This 
almost necessarily arises from the shifting and uncer
tain nature of the external conditions under which 
international law exists. States are independent 
beings, subject to no control, and owning no superior; 
each one is only subjected to law by its own consent. 
The rules which govern their conduct do not there
fore form a body of true law ; they are not declared 
or enforced by a superior power. But when no 
definite authority exists which determines the law, 
there is obviously room for the adoption of rules on 
various grounds, and for attaching a varying value 
to these grounds. If the rules were themselves cer
tain, this would be unimportant; but where, as in 
international law, different theories of the source of 
law give rise to conflicting results, a choice between 
the rival doctrines must be made, and must be justi
fied by a statement of the relative value which in the 
mind of the writer is conceded to the several sources 
of authority.

its origin. It is perhaps unfortunate that international law 
has been allowed to assume the name which it has
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borrowed from a more exact science, and to which it 
can only claim a right in a loose and analogical sense.
An imperfect sanction is no doubt possessed by a cer
tain number of its provisions, which are either based 
upon the ethical doctrines commonly held in the 
modern civilised world, or if of independent origin 
have now been uniformly acted upon for so long 
that they are blended in general estimation with 
those the moral parentage of which is certain. 
These, like the usages of social morality, are sanc
tioned under penalties of social disgrace; and the 
violation of some of them would so revolt the opinion 
of civilised communities that the self-esteem of most 
nations affords a sufficient guarantee that they will 
not be broken. But they only form part of the body 
of law in virtue of the invariable obedience which is 
paid to them. Beings absolutely independent of 
each other can only be bound by tacit or express 
agreement; and a practice, however distinctly flowing 
from moral principles, cannot form part of inter
national law except to the degree in which it is 
adopted into the habitual conduct of states. To the 
inquirer into what constitutes international law the 
ethical value of a doctrine is a matter of no import
ance. If the doctrine has secured universal accept
ance, the fact that it is universally accepted is enough.
If it has failed in this, there being no power in moral 
principles to enforce their precepts, it is useless to 
consider in what relation it may stand to them. The 
international lawyer need only ask to what degree 
this or that principle has been acted upon, and usage 
is the only source from which for his purposes au
thority in a disputed case can flow. ■ ,

t " • -i i i . i . In wliafcInternational law may be said to consist m a tew the body 

axiomatic principles intimately connected with morals; national 
in a few admitted rules founded upon them; and in a
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vast number of rules, admitted or disputed, which 
are either more or less obscurely derived from these 
principles, or which are perhaps more often purely 
arbitrary in their nature, and destitute of any ascer- 

itsfounda- tainable relation to morals at all. In order to fix 
usage!P°n the legal value of a rule belonging to either of these 

latter classes, it is necessary to determine the weight 
of the usage upon which it depends. 

authority16 What, then, constitutes an authoritative inter- 
of usage is national usage, and where can the evidence of its 
grounded. exjstence t>e found? It would generally be said that 

usage consists either in the aggregate of the national 
acts done with reference to a particular matter by all 
civilised nations where they happen to be unanimous, 
or, where there is divergence of opinions, in such acts 
done by some nations only, not necessarily by a ma
jority, the relative value of the acts being determined 
by their accordance with acknowledged principles of 
international law, by their connection with an as
sumed natural law, and by their solemnity ; so that 
unilateral acts are looked upon as being less import
ant than treaties, which indeed are considered to be 
in some sense a source of law to others than the con
tracting parties. It is not meant that the precise 
opinion above indicated is held in the same degree 
by all writers, or by the larger number of them, but 
that the whole of its elements are usually present, 
though there may be considerable difference in the 
relative importance of the places which are allotted 
to them.

Value of One of these views it is not necessary to discuss 
mity to at any length. I have already said that indetermi- 
moral law. naqe usage appears to me to be insusceptible of ac

quiring a binding force in one direction or another 
by reference to ethical doctrine which is not em
bodied in a legal axiom. It is of course open to a
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publicist to argue that one principle is more moral 
than another, and that it therefore ought to be the 
law; but to say that because it is more moral it is 
the law, notwithstanding an inferior, or even a merely 
equal amount and quality of practice in its favour, is 
to assume the function of a legislator.

But the case is different when an isolated practice 
is in contradiction to the inevitable consequences of 
a universally admitted proposition of international 
law. Where a principle is undoubted, and the con
clusions springing from it are certain, the latter may 
be called in to decide the question of superior weight 
between two practices equally supported by usage, 
or to turn the more generally accepted of two cus
toms into authoritative rule. A sufficient usage may 
no doubt firmly establish an exception, but the pre
sumption must always be against its validity. It 
would, however, be easy to push too far the use of 
conclusions from general doctrine as solvents of diffi
culties in international right. Many principles 
absolutely equal in authority lead logically to incom
patible results. In such cases—and the law of 
belligerents and neutrals is full of them—it is evident 
that, as neither principle can control the other, 
there is nothing but bare usage which can deter
mine at what point the inevitable compromise is to be 
fixed.

It is not very obvious for what reason treaties 
are supposed to be a source of general law. It is 
conceded that ‘ in the full rigour of the law they are 
only obligatory on the contracting parties; ’ but it 
seems nevertheless to be held that 1 when a certain 
number, freely entered into by divers nations, have 
embodied the same principle of natural law, impart
ing to it the same interpretation, and adopting the 
same methods for giving effect to it, although no one

Of confor
mity to 
admitted 
principles 
of inter
national 
law.

Of treaties.



Classifica
tion of 
treaties.

of them need be compulsorily applicable to states 
which have not been parties to it, a sort of jurispru
dence—a species of law—is formed, which the ma
jority of nations recognise as being obligatory, even 
upon those who have not signed any of its constituent 
parts. ’1 The doctrine is seldom stated with this open
ness and breadth, but it seems more or less consciously 
to underlie much of the use which is generally made 
of what is called the conventional law of nations. It 
appears to me to be essentially unsound. As a pact 
between two parties is confessedly incapable of affect
ing a third who has in no way assented to its terms, 
the only ground on which it is possible that treaties 

' can be invested with more authority than other 
■ national acts is that, when they enshrine a principle,
; they are supposed to express national opinion in a 
peculiarly deliberate and solemn manner, and there
fore to be of more value than other precedents. The 
manner in which they are frequently used suggests 
the assumption of a more direct authority; but it 
cannot even be admitted, without careful limitation, 
that the greater number of them do in fact express 
in a peculiarly solemn manner, or even at all, the 
views of the contracting parties as to what is or 
ought to be international law.

• Treaties which may be supposed to express prin
ciples of law appear to be susceptible of division into 
three classes—

1. Those which are declaratory of law as under
stood by the contracting parties.

1 Hautefeuille, Des Droits et 794, adopts it by implication in 
des Devoirs des Nations Neutres : looking upon the declaration of
Discours Preliminaire. Calvo, Le the Treaty of Paris with respect 
Droit International, § 19, puts to the effect of the flag on enemy’s 
forward the same view more in- goods as universally binding, 
definitely, but with sufficient dis- notwithstanding that the United 
tinctness; and Bluntschli, Le States have not yet adhered 
Proit International Codifte, § to it.

8 BIGHTS AND DUTIES OB NEUTBALS.
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2. Those which stipulate for practices which the 
contracting parties wish to incorporate into the 
usages of the law, but which they know to be outside 
the actual law.

3. Those which are in fact mere bargains, in 
which, without any reference to legal considerations, 
something is bought by one party at the price of an 
equivalent given to the others.

The first of these kinds is, for any purpose of 
international precedent, extremely rare. The various 
acts and conventions of the two armed neutralities 
undoubtedly professed to be declaratory, and the 
convention for the common defence of the liberty of 
trade made between Denmark and Sweden in 17941 
may also be taken by implication to assert the prin
ciples of the first armed neutrality, and to be de
claratory of them as general law. It may be doubted 
if treaties professing to be declaratory of international 
law have ever been made except on these occasions, 
when it is certain that the weight of authority was 
not in accordance with their provisions, and when 
their object was to enforce new rules upon a third 
state in the common interest of the contracting 
parties.

Certain introductory clauses, however, are usually 
found in treaties of commerce, which do in fact in
volve principles of existing international usage, as in 
the case of stipulations that there shall be friendship 
and free access for trade between the contracting 
nations. These and like covenants are now mere 
words of surplusage; they add nothing to the 
authority of the principle which they embody; and 
probably owe to their convenience as common forms 
■of opening, the position which they occupy as the sole

1 De Martens, Becmil des Trails, v. 607.

Bearing of 
the differ* 
ent classes 
upon 
inter
national 
law.
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exceptions to the general truth that express stipula
tions are not made to ensure obedience to a law by 
which both contracting parties would in any case 
feel themselves to be bound.

Of the second class of treaties there are not many 
which enunciate principles ; but there are a very 
large number which have for their aim to define the 
objects which an undisputed principle is to be per
mitted to affect, or the manner in which it is to 
be applied. Such are those which enumerate articles 
contraband of war, and those which prescribe the 
formalities of maritime capture. The value both of 
the more general and the more specific kinds is great 
to the international lawyer; not because the conven
tions which belong to them can be a source of law, 
but because they show the flow and ebb of opinion, 
and its strength at a given time with reference to 
particular doctrines or practices.

Treaties of the third class are not only useless but 
misleading. Unfortunately, they are also the most 
numerous. Sometimes they mingle with conventions 
intended to affirm or extend a principle in such 
manner as to blur their effect, or even to throw an 
air of uncertainty on the wishes of the contracting 
parties; sometimes they contradict in a long succes
sion of separate agreements what from other evidence 
would appear to be the settled policy of a nation ; 
sometimes they form a mere jumble in which no clue 
to intention can be traced. Thus in 1801, Great 
Britain and Russia and Great Britain and Sweden 
signed treaties by which enemy’s goods in neutral 
vessels were rendered liable to confiscation, while in 
the same year Russia and Sweden reiterated as 
between themselves the principle of the armed neu
trality under which hostile property was protected 
by a friendly ship. During the present century the
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United States have concluded ten treaties under 
which neutral goods are confiscated in enemy’s 
vessels ; but their courts regard such goods as free 
in all cases not specially provided for by inter
national agreement. Again in 1785 the United 
States agreed with Prussia that contraband of war 
should not be confiscable ; by their treaty of 1794 with 
England not only were munitions of war subjected 
to confiscation, but the list was extended to include 
materials of naval construction ; and in the only 
treaty since concluded by Prussia, in which the 
subject is referred to, articles contraband of war are 
dealt with in the usual manner. Instances of like 
kind might be endlessly multiplied, and it may be 
safely said that it is rarely that the treaty policy of 
any country is consistent with itself over a long 
period of time.

In thus analysing the nature of treaties I fail to 
discover any ground for their claim to exceptional 
reverence. They differ only from other evidences of 
national opinion in that their true character can 
generally be better appreciated ; they are strong, 
concrete facts, easily seized and easily understood. 
They are, therefore, of the greatest use as marking 
points in the movement of thought. If treaties 
modifying an existing practice, or creating a new one, 
are found to grow in number, and to be made be
tween states placed under circumstances of sufficient 
diversity; if they are found to become nearly uni
versal for a while, and then to dwindle away, leaving 
a practice more or less confirmed, then it is known 
that a battle has taken place between new and old 
ideas, that the former called in the aid of special 
contracts till their victory was established, and that 
when they no longer needed external assistance, they 
no longer cared to express themselves in the form of
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national 
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conventional law. While, therefore, treaties are 
usually allied with a change of law, they have no 
power to turn controverted into authoritative doc
trines, and they have but little independent effect in 
hastening the moment at which the alteration is 
accomplished. Treaties are only permanently obeyed 
when they represent the continued wishes of the con
tracting parties.

If the legal value of national acts is not to be 
estimated with reference to a divine or natural law, 
and if treaties are mere evidences of national will, 
not necessarily more important, and occasionally, 
from being the result of a temporary exigency, less 
important than some unilateral acts, it remains to be 
asked whether all indications of national opinion with 
reference to international law are to be considered of an 
equal weight, except in so far as their significance is 
determined by attendant circumstances, and whether, 
therefore, authority will attach to them in proportion 
to their number and to the length of time during 
which they have been repeated. Subject to two im
portant qualifications, this may, I think, be said to be 
the case.

The first qualification is that unanimous opinion 
of recent growth is a better foundation of law than 
long practice on the part of some only of the body of 
civilised states. But it must be remembered that as 
no nation is bound by the acts of other countries in 
matters which have not become expressly or tacitly a 
part of received international usage, the refusal of a 
single state to accept a change in the law, prevents a 
modification agreed upon by all other states from being 
compulsory, except as between themselves. This rule, 
as altered for their purpose, merely becomes an un
usually solid foundation of usage, capable of upholding 
law in less time than if the number of dissentients had
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been greater. Thus the provisions of the Declaration 
of Paris cannot in strictness be said to be at present 
part of international law, because they have not 
received the adherence of the United States; but if 
the signataries to it continue to act upon those 
provisions, the United States will come under an 
obligation to conform its practice to them in a time 
which will depend upon the number and importance 
of the opportunities which other states may possess 
of manifesting their persistent opinions.

The second qualification is that there are some 
states, the usages of which in certain matters must 
be taken to have preponderant weight. It is impos
sible to overlook the fact that the practice, first of 
Holland and England, and afterwards of England 
and France, exercised more influence on the develop
ment of maritime law than that of states weaker on 
the sea; and it would at the present day be absurd 
to declare a maritime usage to be legally fixed in a 
sense opposed to the continued assertion of both 
Great Britain and the United States. The acts of 
minor powers may often indicate the direction which 
it would be well that progress should take, but they 
can never declare actual law with so much authority 
as those done by the states to whom the moulding of 
law has been committed by the force of irresistible 
circumstance.
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CHAPTER II.

GENEEAL PEINCIPLES OF THE DAW AFFECTING 

BELL1GEEENTS AND NEUTEALS.

§ 3. The rudimentary propositions of international 
law contemplate no other relations than those of war 
and peace. At a time when the relations of countries 
in amity with one another were the subject of elabo
rate rule, and when the violence of war was already 
limited by definite customs, neutrality had no exist
ence. If hostilities broke out between two states, 
every other was an ally or an enemy. Little by little 
a third attitude became recognised as possible and 
legitimate; and its maintenance has gradually been 
transformed into a duty by the jealousy of belliger
ents whose anxiety to deprive their enemy of ad
vantages which the preference of the neutrals might 
give to him, has been helped by the equal anxiety of 
neutrals to continue their habits of trade and inter
course. A code of rules has grown up affecting 
states in their new relations, but these have had no in
dependent development; partly they are the accidental 
result of the immediate collision of interests of vary
ing strength, and partly they represent a compro
mise between conflicting deductions from legal prin
ciples lying deep in the body of international usage. 
These principles, originally the formal expression of 
existing facts, have in time become so established as
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to be themselves independent forces, capable of 
exercising a reflex action upon facts. But as they 
contemplate the contradictory states of peace and 
war, and have no inherent reference to any third 
relation in which countries can stand to one another, 
international facts of recent growth are obliged to 
pay a divided allegiance, and to accommodate them
selves to principles which cannot be brought into 
harmonious working with each other. Not only, 
therefore, is the usage which governs the conduct of 
neutrals and belligerents often inconsistent with 
itself, but there are even two broadly divided ten
dencies of opinion as to its right basis, of which one 
prefers the interests of the neutral and the other 
those of the belligerent.

However unfortunate the existence of these diver
gent tendencies may be, they are equally defensible 
theoretically on the fundamental principles with 
which the law of neutrality is bound to conform; and 
as it is beyond the province of the international 
lawyer to settle precedence between the interests of 
neutrals and belligerents, he must leave to moralists 
and to statesmen the task of deciding which of the 
two are the more worthy of encouragement, and 
therefore which theoretic tendency is to be preferred.

The antecedent principles of which I speak may 
be stated in the following propositions:— •

1. Sovereignty is the status of a society which 
has the exclusive power of making and enforcing law 
within the territory occupied by it, and which is 
subject to no control in its relations with other 
societies.

2. All states are sovereign; and so far as neutrals 
are concerned, sovereignty is an attribute of com
munities in the enjoyment of belligerent privileges.

3. The sea, with the exception of certain portions
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conventionally attached to the countries bordering 
upon it, is not under the sovereignty of any nation; 
upon it, therefore, the rights of all nations are equal.

4. A belligerent may put such stress upon his 
enemy as the customs of war permit in his own, or 
in his enemy’s country, and in all other places not 
under the sovereignty of any third power.

These propositions are perfectly consistent with 
one another so long as the entire civilised world is in 
a state of peace or war ; but so soon as some countries 
only are at war while others remain in a state of 
amity with the belligerents, the right of maritime 
hostility is found to clash with that which makes the 
sea a common field for the use of all nations. It has 
been thought impossible to force an enemy possessed 
of a seaboard into submission without interfering 
with the access of the neutral to his friend, and with 
the trade which is carried on between them. Bel
ligerents, therefore, on the ground of their right to 
injure an enemy, have arrogated to themselves a 
series of privileges which amount to an exercise of 
qualified dominion at sea.

At the same time, the highest attribute of a state, 
that of sovereignty itself, has become a root of 
neutral duty, and in the interests of belligerents 
imposes obligations not altogether consistent with 
full liberty of choice as to the degree in which a 
people may exercise it. It is obviously an incident 
of sovereignty that' every people possessing it has the 
right of determining what kind and amount of inter
course it will maintain with foreign nations, and that 
it may choose to mark out one as an object for 
greater friendship than another. In time of peace 
it is easy to accord such preference and to remain, 
nevertheless, on terms of perfect amity with less 
favoured countries. But during war privileges tend-
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ing to strengthen the hands of one of two belligerents 
help him towards the destruction of his enemy. To 
grant them is not merely to show less friendship to 
one than to the other ; it is to refuse friendship alto
gether to one and to assume an attitude with respect 
to him of at least passive hostility. If therefore a 
people desires not to be the enemy of either belli
gerent, its amity must be colourless in the eyes of 
both ; in its corporate capacity as a state it must ab
stain altogether from mixing itself up in the quarrel. 
And in the older and more rudimentary theory 
neutrality was confined within this limit. But at 
this point sovereignty is now introduced to affect 
neutrals with more stringent obligations.

§ 4. As to a sovereign state belongs the sole right 
to decide what acts shall or shall not be openly done 
within its limits, all countries are supposed on the 
one hand to be jealous of any infringement of that 
right; and on the other, as no stranger can look be
hind the fact of sovereignty, to be able to secure that 
it shall be respected. It would neither be likely nor 
is it found to be the fact that nations, in matters con
nected principally with their own interests, regard 
with patience any exercise of authority or of force 
within their territories independently of their own 
sanction. If therefore a people is found to acquiesce 
in conduct injurious to its friends ; if it permits a 
belligerent to use its lands or its harbours as the 
scene of hostile action, or the basis of hostile prepara
tion, a violent presumption is raised that its neu
trality is unreal, and that it deliberately intends 
under the mask of equal friendship to help the belli
gerent who has committed an unpunished offence.

The l’easoning which applies to strangers applies 
also to subjects. As the presumption that a sovereign 
has control over avowed acts done within his do

c
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minions is still stronger in the case of subjects than 
of foreigners, if any acts are done by them which are 
in opposition to his declared policy, it is easier to be
lieve the declaration to be false than the power to be 
inadequate. On the other hand, no government can 
exercise an inquisitorial surveillance over all the 
doings of persons living within its jurisdiction, and 
it therefore becomes a question at what point the 
responsibility of a state ceases in respect of concealed 
acts.

As sovereignty brings with it duties, so also it 
supplies their measure. No state can be asked to 
take cognizance of what occurs outside its own 
borders ; in another country it cannot, and on the 
sea it need not act ; there it washes its hands of re
sponsibility. It is not expected to follow its subjects 
beyond its jurisdiction to protect a belligerent ; of 
whatever hostile conduct its subjects may be guilty, 
his remedy is upon them personally, and not upon 
the nation to which they belong.

§ 5. Although the privilege of interference with 
neutral commerce which belligerents have been 
allowed to appropriate does not spring from the ces
sation of state control at the frontier of state terri
tory, it is to a large extent connected with it. There 
are only two ways in which trade injurious to the 
operations of a belligerent can be restrained. Either 
the neutral sovereign may be responsible for the 
conduct of his subjects or the belligerent may him
self be entrusted with the necessary power. The 
grave and obvious inconveniences inseparable from 
the former method1 would have secured its rejection

1 No power can exercise such tance from its territory. No 
an effective control over the ac- power can therefore be effectually 
tions of each of its subjects a3 responsible for the conduct of all 
to prevent them from yielding to its subjects on the high seas ; and 
the temptations of gain, at a dis- it has been found more con-
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if the impatience of belligerents had not denied it the 
opportunity of trial; but the actual practice in fact • 
arose because it was easy for the belligerent to 1 
protect himself by summary action, while it was not 
easy for the neutral sovereign to give him an equal 
security.

The origin of the privilege was lawless, but exist
ing custom fortunately gives effect to a real distinc
tion which separates non-neutral acts, with which the 
state is identified, from commercial acts done by in
dividuals from which a belligerent suffers.

An act of the state which is prejudicial to the Distinction 

belligerent is necessarily done with the intent to state act 

injure ; but the commercial act of the individual Mercia”" 
only affects the belligerent accidentally. It is not ?ct® °f,th® 
directed against him ; it is done in the way of 
business, with the object of getting a business profit, 
and however injurious in its consequences, it is not 
instigated by that wish to do harm to a particular 
person which is the essence of hostility. It is pre
vented because it is inconvenient, not because it is a 
wrong; and to allow the performance by a subject of 
an act no.t in itself improper cannot constitute a crime 
on the part of the state to which he belongs. Trade 
between a neutral individual and a belligerent, which 
is prejudicial to the operations of a country at war, 
not being in itself wrong, even in the qualified sense 
in which non-neutral national acts can be said to be
venient to intrust the party in- responsible for each act of its 
jured by such aggressions with subjects, and a negotiation were 
the power of checking them, to ensue every time that a sus- 
This arrangement seems benefi- pected neutral merchantman en- 
cial to .all parties ; for it answers tered the enemy’s port, either 
the chief end of the law of there must be a speedy end put 
nations, — checking injustice to neutrality, or the affairs of 
without the necessity of wTar. the belligerent and neutral must 
Endless hostilities would result both stand still. Lord Broug- 
from any other arrangement, ham's Works, viii. 386.
If a government were to be made ^
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■wrong, the belligerent right to interfere with it is 
theoretically a derogation from the strict rights of 
the neutral state, which refrains in so far as its sub
jects are affected by the belligerent from protecting 
them in the performance of innocent acts. The 
justification of this usage lies in its convenience.

By existing custom the belligerent has the right 
of hindering neutral commerce when it is noxious to 
him, either because it supplies his enemy with articles 
of direct use in war, or because it diminishes the 
stress which he puts upon his enemy; or even because 
it is tainted by association with hostile property. In 
all these cases the neutral trader is left face to face 
with the belligerent nation. It alone determines 
whether he has infringed its privileges, and in its 
courts alone can he in the first instance find a remedy 
for wrongs done to him by its agents. The neutral 
state cannot interfere until the belligerent has over
stepped the boundary of his rights. When he has 
done this by rendering unjust decisions, the question 
transfers itself to another head of international law. 
The belligerent has practically committed an act of 
war, and the neutral state can demand and exact 
such reparation as may be needful.

§ 6. It appears, then, that international usage as 
between belligerents and neutrals consists of two 
branches, distinct in respect of the parties affected, of 
the moral relation of these parties to each other, and 
of the means by which a breach of the accepted rules 
can be punished.

In one the parties are both sovereign states, be
longing to a species of society, the members of which 
may in a certain sense be said to have duties to one 
another. The belligerent is held to be under an 
obligation to respect the sovereignty of the neutral; 
the latter is under an equal obligation not to aid, and
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within certain limits to prevent others from aiding, 
the enemy of the belligerent in matters directly hear
ing on the war. If a wrong is done the only remedy 
is international.

In the other the parties are the belligerent state 2. That 
and the neutral individual. They are, and can be, stltesand 
bound by no obligations to each other. The only 
duty of the individual is to his own sovereign; and so their reia-. • i . , . i i ° tion todistinctly is this the case, that acts done even with one an- 
intent to injure a foreign state are only wrong in so other' 
far as they compromise the nation of which the indi
vidual is a member. At the same time the only duty 
of the belligerent state is to beings of like kind with 
itself; and it is merely bound to behave in a particu
lar manner to the neutral individual because of the 
international agreement which sets limits to the 
severity which may be used in repressing his noxious 
acts. But within these limits the belligerent is 
irresponsible. He exacts in his own prize-courts 
the penalty for infraction of the rules which he is 
allowed to enforce; and if he inflicts a wrong, it is 
for him to repair it.

§ 7. This distinction between the usages affect- The two 
ing national and private acts is deeply rooted in the areoeca- 
habits of nations. At no time since the rules which sionally. . . comused
make up international law began to assume definite with each 
form has there been any question as to the existence other' 
or nature of an authoritative practice in the matter.
But the usage was shaped in the first instance by the 
blind working of natural forces, and its permanence 
is more due to their continued operation, than to the 
clearness with which its principle has been defined 
by publicists. It has been, and still is, usual for 
writers to confuse neutral states and individuals in a . 
common relation towards belligerent states ; and in I 
losing sight of the sound basis of the established'



22 EIGHTS AND DUTIES OP NEUTBALS.

of the Law

practice they have necessarily failed to indicate any 
clear boundary of state responsibility. This want of 
precision is both theoretically unfortunate, and not 
altogether without practical importance. For it has 
enabled governments from time to time to put for
ward pretensions, which though they have never 
been admitted by neutral nations, and have never 
been carried into effect, cannot be often made with
out endangering the stability of the principles they 
attack. But the common sense of statesmen has 
always met such pretensions with a decided assertion 
of the authoritative doctrine, and state papers are not 
wanting in that clearness which is deficient in the 
writings of publicists.

French In 1777, M. de Yergennes, in his observations on
sta tement the celebrated English ‘ Memoire Justificatif ’ of that 

year, said • that ‘ it will be found, whether by con
sulting usage or treaties, not that trade in articles 
contraband of war is a breach of neutrality, but that 
the persons engaged in it are exposed to the confis
cation of their goods.’1 When England suggested to 
the United States in 1793 that the Government of 
that country £ will deem it more expedient to prevent 
the execution of the President’s Proclamation than 
to expose vessels belonging to its citizens to those 
damages which may arise from their carrying articles 
of the description above-mentioned;’ Mr. Jefferson 
answered, ‘ Our citizens have always been free to 
make, vend, and export arms. It is the constant 
occupation and livelihood of some of them. To sup
press their callings, the only means perhaps of their 
subsistence, because a war exists in foreign and dis
tant countries, in which we have no concern, would 
scarcely be expected. It would be hard in principle

1793. 
American 
statement 
of the Law.

1 De Martens, Causes Gelebres du Droit des Gens, iii. 247.
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and impossible in practice. The law of nations, 
therefore, respecting the rights of those at peace does 
not require from them such an internal derangement 
of their occupations.’1 Again, in 1855, President 1855, do. 
Pierce, speaking of articles contraband of war, laid 
down more plainly ‘ that the laws of the United 
States do not forbid their citizens to sell to either 
of the belligerent powers articles contraband of war, 
or take munitions of war or soldiers on board their 
private ships for transportation; and although in so 
doing the individual citizen exposes his property or 
person to some of the hazards of war, his acts do not 
involve any breach of national neutrality, nor of 
themselves implicate the Government.’2

In unfortunate contrast with these frank expres- .The two 
sions of the clear rule of law was the doctrine main- jpf uw63 
tained by the United States during the civil war and 
afterwards before the tribunal of arbitration at Geneva.
It was then urged that though belligerents may not Germany, 

‘infringe upon the rights which neutrals have to 
manufacture and deal in military supplies in the 
ordinary course of commerce,’ yet that ‘a neutral 
ought not to permit a belligerent to use the neutral 
soil as the main if not the only base of its military 
supplies;’3 in other words, it was argued that the 
character of contraband trade alters with the scale 
upon which it is carried on. In like manner, during 
the Franco-German war of 1870, Count Bismarck 
accused the British Government of not acting ‘in 
conformity with the position of strict neutrality taken

1 Mr. Jefferson to Mr. Ham- recognition of the principle in-
mond, May 15, 1793. volved in the established practice.

2 President Pierce’s Message, See also the judgment of Story 
ls£ Session ?>kth Congress.— in the case of the Santissima 
Among publicists Kent (Com- Trinidad, vii Wheaton (Ame- 
mentaries, Lect. vii.) and Ortolan rican Reports), 340.
(Diplomatic de la Mer, ii. 177) 3 Case of the United States*
are distinguished by their clear part v.
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by it,’ in permitting contracts to be entered into by 
the French Government with English houses for the 
supply of arms and ammunition.1 These claims are 
reflected in the language of M. Bluntschli, who de
clares that while ‘ the neutral state cannot be asked to 
prevent the issue in small quantities of arms and 
munitions of war, it is altogether different with 
wholesale export. The latter gives a sensible ad
vantage to one of the two parties, and in the larger 
number of cases is in fact a subsidy.’1 2 

in i8oi,by Sometimes an inverse confusion occurs to that
England. jg ma(Je in the above instance. In 1801 an

English frigate seized some Swedish vessels at Oster 
Bister, within Norwegian waters. Lord Hawkesbury 
expressed the regret of the English Government that 
the Danish sovereignty had been violated, but failed 
to see that the international illegality of the capture 
required the application of an international remedy; 
and professing that the Government had no power 
to restore the ships, referred the aggrieved parties to 
the courts.3

in 1793,by Again, in 1793, on the outbreak of war between 
France. Great Britain and France, the latter power endea

voured to use the territory of the United States as a 
base of operations against English commerce, and 
fitted out privateers in American ports. While mea
sures were being taken to put a stop to these pro
ceedings, the American Ministry had before it the

1 Lord Augustus Loftus to open violation of his territory
Earl Granville, July 30, 1870. should be submitted under any 
State Papers, lxx. 73. See also pretext whatever to the decision 
Lord Granville’s despatch of of the courts.’ In the end Lord 
August 3, id. 76. Hawkesbury receded from his

2 Droit International, § 766. pretension, and the ships were
3 Count Wedel-Jarlsberg, the given up. Ortolan, Dip. de la 

Danish Minister of Foreign Af- Mer, Annexe F.ii. 427-33, where 
fairs, declared that his sovereign the text of the correspondence is 
‘ would never consent that tie to be found.
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question in what manner prizes should be dealt with 
which had been taken before the issue of commissions 
by the French Minister had been expressly prohibited. 
Mr. Hamilton thought that the prizes, having been 
taken in derogation of the sovereignty of the United 
States, the question of the restoration was a national 
one ; but Mr. Jefferson contended that if the com
missions issued by the French Minister were invalid, 
and the captures were therefore void, the courts 
would adjudge the property to remain in the former 
owners; and there being an appropriate remedy at 
law, it would be irregular for the Government to 
interfere.1 It was finally decided to leave the British 
owner to such remedy as the Courts might give him, 
and the United States only acknowledged an inter
national liability in respect of vessels captured after 
formal notice to the French Minister that the equip
ment of cruisers would be looked upon as an infrac
tion of neutrality.

An incessant practice of nations can neither be in
validated by a few unsuccessful attempts to change it, 
nor by the direct or implicit agreement of publicists, 
however great their authority may be, with the prin
ciple of the attempted change. There can be no 
question as to the nature or the authority of the 
practice which governs the relations of neutral and 
belligerent states on the one hand, and of belligerent 
states and neutral individuals on the other. The 
whole law upon the subject is cloven to the root by 
the distinction. In the following pages, therefore, I 
intend first to examine usages which affect states, 
and afterwards those with which individuals are con
cerned.

1 Marshall’s Life of Washington, ii. 263-5.
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PART II.

CHAPTER I.

GROWTH OP THE LAW AFFECTING BELLIGERENT AND 
NEUTRAL STATES TO THE END OF THE EIGHTEENTH 
CENTURY. .

§ 8. Until the latter part of the eighteenth century 
the mutual relations of neutral and belligerent states 
were, on the whole, the subject of the least determi
nate part of international usage. At a time when 
the daily necessities of intercourse had forced nations 
to work out an at least rudimentary code for neutral 
trade in time of war, the relations of states them
selves remained in a chaos, from which order was 
very slowly developed.

Throughout the Middle Ages it was neither con
trary to habit nor repugnant to moral opinion that a 
prince should commit, or allow his subjects to com
mit, acts of flagrant hostility against countries with 
which he was formally at peace. It may even be 
said broadly that at the end of the sixteenth century 
a neutral state might allow the enemy of its ally to 
levy troops within its dominions, it might lend him 
money or ships of war, and it might supply him with 
munitions of war. What the state might do its sub

jects might also do. The common law of nations

Absence of 
the con
ception of 
neutral 
duty in the 
Middle 
Ages.
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permitted a license which was checked only by 
its growth, the fear of immediate war. But as it was the 

interest of everyone in turn to diminish the wide 
liberty of action which was exercised by neutral 
powers, most nations became gradually so bound by 
treaties on every hand as to make a rough friendli
ness their standard of conduct. For centuries in
numerable treaties, not only of simple peace and 
friendship, but even of defensive alliance, contained 
stipulations that the contracting parties would not 
assist the enemies of the other, either publicly with 
auxiliary forces or subsidies, or privately by indirect 
means. They were also to prevent their subjects 
from doing like acts.1 The habits thus formed

1 The treaties are sometimes 
couched in general, and some
times in very specific language. 
The following may be taken as 
fairly typical specimens :—In 
1502, Henry VII. and Maxi
milian, King of the Romans, 
agreed 1 quod nullus dictorum 
principum movebit aut faciet 
etc. guerram etc., nec dabit aux- 
ilium, consilium, vel favorem, 
publice vel occulte, ut hujusmodi 
guerra moveatur vel excitatur 
quovismodo.’ In 1505, Henry 
VII. and the Elector of Saxony 
covenanted that neither of the 
contracting parties 4 patrias, 
dominia, etc. alterius a suis 
subditis invadi aut expugnari

permittet, sed expresse et cum 
efiectu prohibebit et impediet,’ 
and neither of them 1 alicui 
alteri patrias, dominia etc., al
terius invadenti etc. consilium, 
auxilium, favorem, subsidium, 
naves, pecunias, gentes armo- 
rum, victualia aut aliam assis- 
tentiam quamcunque publice vel 
occultk dabit, aut prsestari 
consentiet, sed palam et ex
presse prohibebit et impediet.’

The following treaties may 
be cited as giving sufficiently 
varied examples of the stipula
tions which were commonly 
made. It will be observed to 
how late a period it was neces
sary to insist upon them:—

I. TREATIES OF DEFENSIVE ALLIANCE.

1465, Edward IV. and Christian I. of Denmark

1467. Edward IV. and Henry IV. of Castile . 
1475. Charles Duke of Burgundy and Galeazzo

Sforza....................................................
1475. Frederic IH. and Louis XI. . ,
1506. Henry VII. and Joanna Queen of Castile 
1508. Henry VII. and Joanna Queen of Castile 
1510. Ferdinand King of Aragon and Joanna 

Queen <?f Castile ....

Dumont, Corps 
Diplomatique iii. i. 586,

„ iii. i. 588.

,, iii. i. 496.
„ iii. i. 521.
„ iv. i. 76.
,, iv. i. 103.

„ iv. i. 215.
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reacted upon thought, and men grew willing to 
admit the doctrine, that what they had become ac
customed to do flowed from an obligation dictated 
by natural law. By the latter half of the seventeenth viewof 0 
century it was no longer necessary to stipulate for neutral 

neutrality in precise language. The neutrality article taken1 in 

dwindled into a promise of mutual friendship.1 But *®n^ven' 
it would be a mistake to infer from this that inter- century;

Treaties—continued.

1623. Janies I. and Michael Federowitz Grand Dumont, Corps
Duke of Eussia .... Diplomatique v. ii. 437. 

1655. Frederic William of Brandenburg and the
United Provinces . . . . „ vi. ii. 111.

II. TREATIES OF SIMPLE PEACE AND FRIENDSHIP.

1559!.

1559.
1564.
1610.
1631.

Elizabeth and Mary of Scotland . .

Peace of CMteau Cambresis . . .
Elizabeth and Charles IX. . . .
Louis XIII. and James I. . . .
Louis XIII. and the Elector Maximilian 

of Bavaria ......

Dumont, Corps 
Diplomatique v. i. 29.

„ v. i. 32.
„ v. i. 211.
„ v. ii. 149.

„ vi. i. 14.

The Treaty of Munster, in 
1648, provided that 1 alter alter- 
ms hostes praesentes aut futuros 
nullo unquam titulo, vel praetextu, 
vel ullius controversy bellive 
ratione contra alterum armis, 
pecuni&, milite, commeatu ali- 
terve juvet, aut illis copiis quas 
contra aliquem hujus pacifica- 
tionis consortem a quocumque 
duci contigerit, receptum, stativa, 
transitum indulgeat.’ Dumont,
vi. i. 451.

1 The Peace of the Pyrenees 
(1659) has merely the general 
words, 1 Les Koys, &c., eviteront 
de bonne foy tant qu’il leur sera 
possible le dommage l’un de 
l’autre.’ Dumont, vi. ii. 265. 
Like language is found in the 
Treaty of Breda, between England 
and France, in 1667 (Dumont,
vii. i. 41); in the Peace of 
Lisbon, between Spain and

Portugal, in 1668 (Dumont, vii. 
i. 73) ; in the Treaty of Nyme- 
guen, in 1678 (Dumont, vii. i. 
357) ; and the Peace of Rys- 
wick, in 1697 (Dumont, vii. ii. 
389). The treaty between Eng
land and Denmark in 1669, and 
that between the same powers in 
1686 (Dumont, vii. i. 127), are 
exceptions. The contracting 
parties promise 1 se alterutrius 
ho stibus, qui aggressores fuerint, 
nihil subsidii bellici, veluti 
milites, arma, machinas, bom- 
bardas, naves et alia bello gerendo 
apta et necessaria subministra- 
turos, aut suis subditis subminis- 
trare passuros; si vero alterutrius 
regis subditi hisce contravenire 
audeant, turn ille rex, cujus 
subditi id fecerint, obstrictus 
erit in eos acerbissimis poenis, 
tanquam seditiosos et foedifragos 
animadvertere.’
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national practice conformed to the more stringent 
provisions of former treaties. These had certainly 
not been observed when a sovereign felt tempted to 
infringe them; and though thinkers had begun to 
apply ethics to the conduct of nations, no one had so 
marked out the principles of neutrality that particu
lar usages could be compared with them and im
proved with their help. Grotius gave the subject no 
serious consideration, and went no farther in his 
meagre chapter ‘ De his qui in bello medii sunt ’ than 
to say that ‘ it is the duty of those who stand apart 
from a war to do nothing which may strengthen the 
side whose cause is unjust, or which may hinder the 
movements of him who is carrying on a just war; 
and in a doubtful case, to act alike to both sides, in 
permitting transit, in supplying pi-o visions to the 
respective armies, and in not assisting persons be
sieged.’1 Elsewhere he incidentally remarks that ‘ it 
is not inconsistent with an alliance that those who 
are attacked by one of the parties to it shall be de
fended by the other—peace being maintained in other 
respects.’2 Various quotations from ancient authors, 
from which he draws no conclusions, suggest that he 
looked upon an impartial permission to raise levies 
as consistent with neutrality, but that the grant of a 
subsidy or the supply of munitions of war was 
an hostile act.

So long as these somewhat incoherent doctrines 
alone represented the views of theorists it is not 
strange that usage was in general rude, or that

1 Eorum qui a bello abstinent 
officium est nihil facere, quo 
validior fiat is qui improbam 
fovet causam, aut quo justum 
bellum gerentis motus impedi- 
antur; si re vero dubia iequos 
se prsebere utrisque in permit- 
tendo transitu, in commeatu

prsebendo iegionibus, in obsessis 
non sublevandis. De Jure Belli 
et Pads, lib. iii. cap. xvii.

2 Non pugnat autem cum 
foedere, ut quos alii offenderent, 
hi defenderentur ab aliis,manente 
de ceetero pace. Lib. ii. cap. xvi.
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countries concluded treaties with the express object 
of restricting its operation on themselves. Henry 
IV. allowed entire regiments of French soldiers to 
pass into the service of the United Provinces; the 
expedition, numbering 6,000 men, which the Marquis 
of Hamilton, with the consent of his sovereign, led to 
the assistance of Gustavus Adolphus in 1631, was 
exceptional only in its size ;x and Burnet draws a 
lively picture of the character of English neutrality at 
a much later time. In 1677 complaints were made 
in Parliament ‘ of the regiments that the King kept 
in the French army, and of the great service done 
by them. It is true the King suffered the Dutch 
to make levies. But there was another sort of en
couragement given to the levies of France, particu
larly in Scotland; where it looked liker a press than 
a levy. They had not only the public gaols given 
them to keep their men in, but when these were full, 
they had the Castle of Edinburgh assigned them, till 
ships were ready for their transport.’2

It was important to small and ambitious states, 
which occupied a larger space in the field of politics 
than was justified by their inherent power, to keep 
their hold on foreign recruiting-grounds. A treaty, 
therefore, between Brandenburg and the United Pro
vinces in 1655 declares that ‘ the levy of land or sea 
forces, and the purchase, lading, and equipment, of 
vessels of war shall always be permitted, and be law
ful, in the lands and harbours of the two parties;’ 
and in 1656 a treaty between England and Sweden 
provided, more in the interest of the latter than the 
former power, that it should be 4 lawful for either of 
the contracting parties to raise soldiers and seamen 1

1 Martin, Hist, de France, Hamilton, pp. 7 and 9. 
x. 497. Burnet, Memoirs of 2 Hist. of his own Time, ii. 
James and William, Dukes of 114 (ed. 1823).



by beat of drum within the kingdoms, countries, 
and cities of the other, and to hire men of war and 
ships of burden.’1

A treaty of neutrality may secure something 
more, and will certainly provide for nothing less, than 
the bare performance of strict neutral duties. By 
that which was concluded between Louis XIY. and 
the Duke of Brunswick in 1675, the Duke promises 
to observe a ‘ sincere and perfect neutrality towards 
the King. ... In conformity with this neutrality, 
his Highness will not anywhere assist the enemies of 
the King directly or indirectly, and will not permit 
any levies to be made in his states, nor the passage 
of troops through them, nor the formation of any 
kind of magazines.’1 2

In other words he promises:—
1. That no active assistance shall be given by 

Brunswick to any enemy of France as by one sove
reign state to another.

2. That it will not afford passive aid by per
mitting enlistments or by allowing its territory to be 
made a base of operations.

He does not promise to restrain the individual 
action of his subjects in any way.

It would therefore seem that towards the end of 
the seventeenth century the utmost that could be de
manded by a belligerent from a neutral state was 
that the latter should refrain from giving active help 
to the enemy of the belligei’ent, and should prevent 
his territory from being continuously used for a 
hostile purpose. Indeed, his customary right to so 
much as this may have been far from unquestion
able; and neither then nor long afterwards had he
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1 Dumont, vi. ii. Ill, and vi. ii. 125.
2 Ibid. vii. i. 312.



any good grounds for complaint if privileges given 
to his enemy could be shared by himself.

It must not, however, be forgotten that though 
the practice of neutrality in the seventeenth century 
was highly imperfect, and though its theory was not 
thought out, the ethical view of the general relations 
of states to each other which was commonly taken by 
writers, prepared the way for a more rapid settlement 
of its fundamental conceptions, when once attention 
was directed to them, than might otherwise have 
taken place.

§ 9. The right of a sovereign to forbid and to Rights of 

resent the performance of acts of war within his state1!?1 
lands or waters was theoretically held as fully then as ^nutj“0stcod 
now to be inherent in the fact of sovereignty. In seven- 

1604, James I. issued a Proclamation directing that century,

‘ all officers and subjects by sea and land shall rescue 
and succour all such merchants and others as shall fall 
within the danger of such as await the coasts.’ And 
in 1675, Sir Leoline Jenkins, in writing to the King 
in Council with respect to a vessel which had been 
seized by a French privateer, says that ‘all foreign 
ships, when they are within the King’s Chambers, 
being understood to be within the places intended in 
these directions ’ of James I., ‘ must be in safety and 
indemnity, or else when they are surprised must be 
restored to it, otherwise they have not the protection 
worthy of your Majesty.’1 Philip II., so early as 
1563, had published an edict forbidding, under pain 
of death, that any violence should be done to his sub
jects or allies, whether for reason of war or for any 
other cause, within sight of shore. The Dutch, after 
acquiring their independence, made a like decree;1 2

1 Wynne, Life of Sir Leoline Juris Publici, Libri Duo, lib. i.
Jenkins, ii. 780. c. 0.

2 Bynkershoek, Qucestiones
D
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and several treaties exist in which it was stipulated 
that the rights of sovereignty should be enforced by 
neutral nations for the benefit of an injured bel
ligerent.1

But the history of the century bristles with 
occurrences which show how little the doctrine had 
advanced beyond the stage of theory. In 1627, the 
English captured a French ship in Dutch waters; in 
1631, the Spaniards attacked the Dutch in a Danish 
port; in 1639, the Dutch were in turn the aggressors, 
and attacked the Spanish fleet in English waters; 
again in 1666, they captured English vessels in the 
Elbe, and in spite of the remonstrances of Hamburg 
and of several other German states did not restore 
them; in 1665, an English fleet endeavoured to seize 
the Dutch East India squadron in the harbour of 
Bergen, but were beaten off with the help of the 
forts; finally, in 1693, the French attempted to cut 
some Dutch ships out of Lisbon, and on being

1 Art. xxi. of tlie Treaty of 
Breda (1667) declares: Item, si 
qua navis aut naves, qua3 subdi- 
torum aut incolarum alterutrius 
partis aut neutralis alicujus 
fuerint, in alterutrius portubus & 
quovis tertio capiantur, qui ex 
subditis et incolis alterutrius 
partis non sit; illi, quorum in 
portu aut ex portu aut quacun- 
que ditione prasdictas naves 
captaa fuerint, pariter cum altera 
parte dare operam tenebuntur in 
pra3dictis nave vel navibus inse- 
quendis et reducendis, suisque 
dominis reddendis; verum hoc 
totum fiet dominorum impensis, 
aut eorum quorum id interest. 
Dumont, vii. i. 47. Like pro
visions were contained in the 
treaties made between the United 
Provinces and England in 1654 
and 1661, and Prance in 1662,

In the eighteenth century the 
principle of sovereignty was so 
much better respected, that it 
will be unnecessary to recur to the 
subject. In 1759, when Admiral 
Boscawen pursued a French 
squadron into Portuguese waters, 
and captured two vessels, the 
Government of Portugal, though 
perfectly indifferent in fact, was 
obliged to demand reparation in 
order to avoid embroilment with 
France; and as full reparation 
by surrender of the vessels was 
not exacted, France subsequently 
alleged that the neutrality of 
Portugal was fraudulent, and 
grounded her declaration of war 
in 1762 in part upon the occur
rence. Lord Stanhope's Hist. of 
England from the Peace of 
Utrechtj iv. 148, and Append, 
xxxiv.



prevented by the guns of the place from carrying 
them off, burnt them in the river.1

§ 10. In the course of the eighteenth century, 
opinion ripened greatly as to the due relations of 
belligerents and neutral states. It was not strong 
enough to form an adequate or consistent usage; but 
it adopted a few general principles with sufficient 
decision to afford the basis of a wholesome rule of 
conduct. This progress was in part owing to text 
writers, who formulated the best side of international 
practice into doctrines, which from their definite 
shape, and their alliance with natural law, seemed 
to be clothed with more authority than was perhaps 
their due, and which soon came to be acknowledged 
as standards of right.

Bynkershoek was the earliest writer of real im
portance, and few of his successors have equalled 
him in sense or insight. In his ‘ Quajstiones Juris 
Publici,’ written in 1737, he says, ‘I call those non
enemies who are of neither party in a war, and who 
owe nothing by treaty to one side or to the other. 
If they are under any such obligation they are not 
mere friends, but allies . . . Their duty is to use all 
care not to meddle in the war ... If I am neutral, 
I cannot advantage one party, lest I injure the 
other . . . The enemies of our friends may be looked 
at in two lights, either as our friends, or as the 
enemies of our friends. If they are regarded as our 
friends, we are right in helping them with our 
counsel, our resources, our arms, and everything

1 Bynkershoek, Qucest. Jur. playing on our ships.’ This sur* 
Pub. lib. i. c. ix. Pepys's prise can have no reference to the 
Diary, Aug. 19, 1665. It is agreement which is supposed to 
significant of the view which have been made by the English 
was commonly taken of such acts with the King of Denmark, for his 
that Pepys, with evident sur- silence shows that he was igno- 
prise, speaks of i the town and rant of its existence, 
castle, without any provocation,
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Wolff.

V attel.

which is of avail in war. But in so far as they are 
the enemies of our friends, we are barred from such 
conduct, because by it we should give a preference 
to one party over the other, inconsistent with that 
equality in friendship, which is above all things to be 
studied. It is more essential to remain in amity 
with both than to favour the hostilities of one at the 
cost of a tacit renunciation of the friendship of the 
other.’1

Wolff, who wrote in 1749, calls those neutrals,
‘ who adhere to the side of neither belligerent, and 
consequently do not mix themselves up in the war.’2 
They are in a state of amity with both parties, and 
owe to each whatever is due in time of general 
peace. Belligerents have therefore the right of 
unimpeded access to neutral territory, and of buying 
there at a fair price such things as they may want. 
This right, it is true, is qualified by the requirement 
that it shall be exercised for a causa justa, but war 
is a causa justa, and therefore the passage of troops 
is to be permitted.

Yattel, who published his work in 1758, says 
that neutrality consists in ‘ an impartial attitude so 
far as the war is concerned, and so far only; and it

1 Non hostes appello qui 
neutrarum partium sunt, nec ex 
foedere his illisve quicquam 
debent'; si quid debeant, fcede- 
rati sunt, non simpliciter amici. 
. . . Ilorum ofiicium est omni 
modo cavere ne se bello inter- 
ponant. ... Si medius sim, 
alteri non possum prodesse, ut 
alteri noceam. . . . Crede ami- 
corum nostrorum hostes bifariam 
considerandos esse, vel ut amicos 
nostros, vel ut amicorum nos
trorum hostes. Si ut amicos 
consideres, recte nobis iis adesse 
liceret ope, consilio eosque

juvare, milite auxiliari, armis et 
quibuscunque aliis, quibus in 
bello habent. Quatenus autem 
amicorum nostrorum hostes sunt, 
id nobis facere non licet, quia 
sic alterum alteri in bello prse- 
ferremus, quod vetat aequalitas 
amicitiae, cui in primis studen- 
dum est. Pnestat cum utroque 
amicitiam conservare, quam 
alteri in bello favere, et sic 
alterius amicitiae tacite renun- 
ciare. Qucest. Jur. Pub. lib. ii. 
c. ix.

2 Jus Gentium, § 672.
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requires:—1st, that the neutral people shall abstain 
from furnishing help when they are under no prior 
obligation to grant it, and from making free gifts of 
troops, arms, munitions, or anything else of direct 
use in war. I say that they must abstain from 
giving help, and not that they must give it equally, 
for it would be absurd that a state should succour 
two enemies at the same moment. Besides, it would 
be impossible to do so equally; the very same 
things,—the same number of troops, the same 
quantity of arms, of munitions, &c., furnished 
under different circumstances, are not equivalent 
succour. 2nd, that in all matters not bearing upon 
the war a neutral and impartial nation shall not 
refuse to one of the parties, because of the existing 
quarrel, that which it accords to the other.’1 Vattel 
afterwards so far qualifies this sound general state
ment as to lay down that a country without derogat
ing from its neutrality, may make a loan of money 
at interest to one of two belligerents, refusing a like 
loan to the other, provided the transaction between 
the states is of a purely business character.2 The 
qualification is only of importance as tending to 
show in how narrow a sense Yattel would have been 
inclined to construe his own words.

1 Un peuple neutre doit 
garder une impartiality . . . 
qui se rapporte uniquement a la 
guerre, et comprend deux choses : 
1. Ne point donner de secours 
quand on n’y est pas oblige ; ne 
fiournir librement ni troupes, ni 
armes, ni munitions, ni rien de ce 
qui sert directement a la guerre. 
Je dis ne point donner de 
secours et non pas en donner 
egalement; car il serait absurde 
qu’un etat secourut en meme 
temps deux ennemis. Et puis il 
serait impossible de le faire avec

bgalite; les memes choses, le 
meme nombre de troupes, la 
meme quantite d’armes, de muni
tions, etc., fournies en des circon- 
tances differentes ne forment plus 
de secours equivalents. 2. Dans 
tout ce qui ne regarde pas a la 
guerre, une nation neutre et im
partial ne refusera point a l’un 
des parties, k raison de sa que- 
relle presente, ce qu’elle accorde 
k l’autre. Droit des Gens, 
lib. iii. c. vii. § 104.

2 Lib. iii. c. vii. § 110,
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It is to be observed tbat these authors, in dealing 
with conduct failing to satisfy the obligations of neu
trals, speak only of acts done by the state itself with the 
express object of assisting a belligerent. They say 
nothing indicating how far in their view a nation was 
bound to watch over the acts of its subjects ; and in 
practice this doctrine as to state conduct was con
trolled by the action of treaties.

§ 11. It was clearly open to a state, without aban
doning its position of neutrality, to supply a body of 
troops to a belligerent under a treaty between the two 
powers, either for mutual help, or for succour to be 
given by one only to the other in the event of a war 
which might be in contemplation by an intending 
belligerent at the very moment of concluding the 
treaty. Agreements of this kind were often made, 
and were sometimes guarded against by express 
stipulation. In 1727, when England was already in 
a state of informal war with Spain, the Landgrave of 
Hesse Cassel agreed to provide her with 12,000 troops 
‘ whenever they should be wanted.’1 One of the 
most marked instances of the practice is furnished by 
the conduct of the United Provinces during the war 
of the Austrian Succession. Under their guarantee 
of the Pragmatic Sanction they sent in 1743 an 
auxiliary corps of 20,000 men to the assistance of 
Maria Theresa, and they gradually so engaged with 
their whole force in the active operations of the war 
that the brilliant campaign of Marshal Saxe in 1746 
left them destitute of an army. Nevertheless, when 
in the next year the French forces entered Holland, a 
Royal Declaration announced that the invasion was 
solely intended to put a stop to the effects of the 
protection given to the English and Austrian armies
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1 Dumont, viii. ii. 141.



by the Republic, ‘ sans rompre avec elle.’1 Piedmont 
engaged in like manner in the same war ; and 
England in it, as in the Seven Years’ War and that of 
American Independence, drew large bodies of troops 
from neutral German states under treaty with their 
sovereign.1 2 Bynkershoek says ‘ what if I have 
promised help to an ally, and he goes to war with 
my friend ? I think that I ought to stand by my 
promise, and that I can do so properly.’ The neutral 
may, however, abstain when the war has been under
taken unjustly on the part of his ally ; and when it; 
is once begun no new engagement must in any case 
be entered into.8

It was not until 1788 that the right of a neutral 
state to give succour under treaty to a belligerent gave 
rise to serious, if to any, protest. Denmark, while 
fulfilling in favour of Russia an obligation of limited 
assistance contracted under treaty, declared itself to be 
in a state of amity with Sweden. The latter power 
acquiesced as a matter of convenience in the continu
ance of peace, but it placed on record a denial that 
the conduct of Denmark was permissible under the 
Law of Nations.4 * Probably Sweden stood almost 
alone in her view as to the requirements of neutral 
duty. In 1785, the United States agreed with Prussia 
that ‘ neither one nor the other of the two states would 
let for hire, or lend, or give any part of its naval or 
military forces to the enemy of the other to help it 
or to enable it to act offensively or defensively 
against the belligerent party’ to the treaty; and in

1 Martin, Hist, de France, 3 Qucest. Jur. Pub. lib. i.
lib. xcv. § ii. c. ix.

2 Lord Stanhope, Hist. of 4 The declaration and counter
England, vol. iii. 144, vol. iv. 49, declaration are quoted in full by
and vol. vi. 86. De Martens, Phillimore, Commentaries upon
Bee. ii. 417 and 422. International Law, iii. § 140.
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1780 a similar treaty had been concluded between 
England and Denmark.1 It is needless to repeat 
that positive covenants are not inserted in treaties 
merely to embody obligations which without them 
would be of equal stringency ; and the continuance 
of the old practice is proved by the conclusion of a 
treaty in 1788 under which the Duke of Brunswick 
contracted to supply Holland with 3,000 men, and of 
another in the same year with a like object between 
Holland and Mecklenburg-Schwerin.1 2

It is more doubtful whether the levy of troops 
by belligerents on their own account within neutral 
territory was still recognised by custom, when allowed 
apart from treaty to both parties indifferently. Byn
kershoek says, ‘ I think that the purchase of soldiers 
among a friendly people is as lawful as the purchase 
of munitions of war ; ’3 they would merely be subject 
to capture like other contraband articles on their way 
to the belligerent state. Vattel in somewhat incon
sistent language probably intends to give the same 
liberty.4 But there are a few treaties to the contrary

1 Elliot, American Diplomatic 
Code, i. 347. Chalmers, Collec
tion of Treaties, i. 97.

2 De Martens, Bee. iv. 349 
and 362.

3 Quod juris est in instru- 
mentis bellicis, idem esse puto in 
militibus apud amicum populum 
comparandis. Qucest. Jur. Pub. 
lib. i. cap. xxii.

In the usually sensible 
Direcho Internacional of Pando 
(written in 1838) is a curious 
instance of the tendency of a 
doctrine, once sanctioned by a 
writer of authority, to perpetuate 
itself, like an organ which has be
come useless, and only remains in 
a rudimentary state to attest an 
epoch of lower development. He

almost repeats the words of Byn
kershoek : 4 Los hombres debeii 
considerarse como articulo de 
guerra, en que es libre a to das 
naciones comerciar de la misma 
man era que en los otros, y con 
iguales restricciones.’ (§ clxxxix.) 
In the particular case the doctrine 
is too much out of harmony with 
modern opinion to do mischief; 
but it is only an unusually glar
ing example of a common, and— 
as text writers are quoted in in
ternational controversy—a dan
gerous practice.

4 Droit des Gens, liv. iii. 
c. vii. § 110. His qualification 
that troops may be levied in a 
neutral state—4 k moins qu’elles 
ne soient donnas pour envahir les
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effect between some of the most important powers. 
England and Holland were both reciprocally bound 
with France by the Treaties of Utrecht to prevent 
their subjects from accepting commissions in time of 
war from the enemies of whichever might be en
gaged in hostilities; a treaty of the year 1670 of the 
same nature was still in force between England and 
Denmark; and in 1725 Spain entered into a like en
gagement with the Empire.1 When troops were 
wanted they seem to have been generally, if not 
always, obtained under treaty; England and Holland 
for municipal reasons enacted laws expressly to re- * 
strain their subjects from entering the service of 
foreign states; and the neutrality edicts of the two 
Sicilies in 1778, and of Venice and the Papal States in 
1779, forbid enlistment with a belligerent under pain 
of exile or imprisonment.2 The old practice may . 
therefore be taken to have fallen into desuetude, and 
perhaps to have become illegal.

The equipment by private adventure of cruisers As to 
to be employed under letters of marque in the ser- Sd out 
vice of a belligerent is an act analogous to the levy J^611' 
of a body of men in aid of his land force, but from 
the conditions of marine warfare it is more mis
chievous to his enemy. A better defined rule might 
therefore be expected to exist with regard to it.
Perhaps, on the whole, this was the case; but the 
dispute between England and France in 1777 shows 1777. Dis- 
that it would be easy to overvalue the significance of tween's' 
facts tending to show such adventures to be illegal Enel?nd

° 0 and franco
etats’— of the opposite belli- 2 9 Geo. ii. c. 30, and 29 
gerent, and provided that they Geo. ii. c. 17. For comments 
are not too numerous, takes away on the intention of these acts, see 
with one hand what he gives Debates on the Foreign Enlist- 
with the other. ment Act, Hansard, xl. (1819);

1 Duimont, viii. i. 348 and Bynkershoek, Qucest. Jur. Pub.
378; viii. i. 136; and viii. ii. lib. i. cap. xxii.; De Martens,
115. Pec. iii. 47, 53, 74. _
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under the common law of nations. During the corre
spondence between the two Governments with refer
ence to the covert help afforded to the American insur
gents in France, M. de Yergennes admitted that France 
was bound to prevent ships of war from being armed 
and manned with French subjects within its territory 
to cruise against England. But in this instance, and 
in all the controversy of that time between the two 
nations, the demands of one party and the admissions 
of the other were alike based upon obligations under 
the Treaties of Utrecht and of Paris.1 It is not prob
able that England in her frequent Notes, and her 
elaborate ‘ Memoire Justificatif,’ would have refrained 
from supporting the special obligations of treaties by 
the authority of general law had she thought that its 
voice would be distinct enough for her purpose. Yet 
she had occasion to complain of acts which in the 
present day would seem to be of extraordinary fla- 
grancy. The Reprisal, an American privateer, sailed 
from Nantes to cruise against the English, She re
turned to L’Orient, sold her prizes, and took in rein
forcements of men. She then again cruised in com
pany with a privateer which had been armed at 
Nantes, and was manned solely by Frenchmen; and 
fifteen ships captured by the two vessels were brought 
into French ports and sold. ■

Neutrality The evidence tending to show that general opinion
1 De Martens, Causes Cele- 

bres, iii. 152. The Fifteenth 
Article of the Treaty of Com
merce of Utrecht declares that 
‘ il ne sera pas permis aux arma- 
teurs Strangers, qui ne seront pas 
sujets de l’une ou de l’autre 
conronne, et qui auront com
mission de quelqu’autre Prince 
ou Etat ennemis de l’un et de 
l’autre, d’armer leurs vaisseaux 
dans Ies ports de l’un et de l’autre

des deux royaumes, d’y vendre 
ce qu’il auront pris, . . . ni 
d’acheter meme d’autres vivres 
que ceux qui leur seront neces- 
saires pour parvenir au port le 
plus prochain du Prince dont ils 
auront obtenu des commissions.’ 
Dumont, viii. i, 348. The stipu
lations of the Treaty of Utrecht 
were revived by the Treaty of 
Paris.



already looked upon the outfit and manning of 
cruisers by private persons as compromising the 
neutrality of a state, mainly consists in the neutrality 
edicts which were issued shortly after this time on the 
outbreak of actual war between England and France. 
Venice, Genoa, Tuscany, the Papal States, and the 
Two Sicilies, subjected any person arming vessels of 
war or privateers in their ports to a fine; and in 1779 
the States-General of the United Provinces issued a 
placard reciting that it was suspected that subjects of 
the state had equipped and placed on the sea armed 
vessels under a belligerent flag, and declaring such 
‘ conduct to be contrary to the law of nations, and to 
the duties binding on subjects of a neutral power.’1

§ 12. Ten years later De Martens summed up 
the duties of neutrality as follows. ‘ It is necessary,’ 
he says, ‘ for the observance of complete neutrality to 
abstain from all participation in warlike expeditions.
. . . But can a power, without overstepping the 
bounds of neutrality, allow its subjects to accept 
letters of marque from a belligerent ? In strictness, 
it would seem that it cannot. Treaties of commerce 
often contain an express promise not to accord any 
such permission.’ He adds that a state which sends 
succour in troops or in money to one of the two bel
ligerents ‘ can no longer in strictness demand to be 
looked upon as a neutral,’ although in the case of 
pre-existent treaties it is ‘ the custom to regard it as

1 De Martens, Rec. iii. 25, them without express permission, 
and 47, 53, 62, 74. It appears, lb. iv. 240. On the other hand, 
however, from a recital in the the Venetian Government ex
Treaty of 1787 between Russia pressly refers to its wish to ob- 
and the Two Sicilies that subjects serve 1 la piu esatta ed imparziale 
of the latter power were for- neutralita ’; but the provisions of 
bidden both in time of war and the edict go in several respects 
peace to build ships for, or to further than can be required by 
sell, them to, foreigners; and that law as it now is. 
tlhey were also forbidden to buy
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such.’1 It has been remarked by Kent that De 
Martens attached exaggerated importance to treaties, 
and in this case it would seem to be mainly on their 
authority that he declares neutrality to be inconsis
tent with the acceptance by neutrals of letters of 
marque. And, after all, his doctrine is expressed 
with some hesitation. Both applications of his gene
ral principles are carefully limited by the words ‘ a 
larigueur.’ Custom is these matters was growing; 
it was not yet established.

§ 13. The United States had the merit of fixing 
it permanently. On the outbreak of war in Europe 
in 1793, a newly-appointed French Minister, M. 
Gen6t, on landing at Charlestown, granted commis
sions to American citizens who fitted out privateers 
and manned them with Americans to cruise against 
English commerce. Immediate complaint was made 
by the English Minister, who expressed his ‘ per
suasion that the Government of the United States 
would regard the act of fitting out these privateers 
in its ports as an insult offered to its sovereignty.’1 2 
The view taken by the American Government was 
in fact broader, and Mr. Jefferson expressed it 
clearly and tersely in writing to M. Genet, ‘ that it 
is the right of every nation to prohibit acts of 
sovereignty from being exercised by any other within 
its limits, and the duty of a neutral nation to prohibit 
such as would injure one of the warring powers; that 
the granting military commissions 3 within the United 
States* by any other authority than their own is an 
infringement of their sovereignty, and particularly

1 Precis du Droit des Gens, 3 M. Genet maintained that
§§ 264, 265, and note to latter to grant commissions and letters 
section, ed. 1788. The later of marque was one of the usual 
editions are modified. functions of French consuls in

2 Mr. Hammond to Mr. foreign ports.
Jefferson, June 7, 1793. . , -
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so when granted to their own citizens to lead them 
to commit acts contrary to the duties they owe to 
their country.’1 Somewhat later he writes to Mr. 
Morris, American Minister in Paris, ‘ that a neutral 
nation must in all things relating to the war observe 
an exact impartiality towards the two parties . . . 
that no succour should be given to either, unless 
stipulated by treaty, in men, arms, or anything else 
directly serving for the war; that the right of raising 
troops, being one of the rights of sovereignty, and 
consequently appertaining exclusively to the nation 
itself, no foreign power or person can levy men 
within its territory without its consent; that if the 
United States have a right to refuse the permission 
to arm vessels and raise men within their ports and 
territories, they are bound by the laws of neutrality to 
exercise that right and to prohibit such armaments 
and enlistments.’2 Taking this language straight
forwardly, without forcing into it all the meaning 
whiich a few phrases may bear, but keeping in mind 
the facts which were before the eyes of Mr. Jefferson 
whien he penned it, there can be no doubt that the 
dulties which it acknowledges are the natural if not 
inevitable deductions from the general principles 
stated by Bynkershoek, Yattel, and De Martens; and 
there can be as little doubt that they had not before 
been frankly fulfilled. To give effect to the views 
then stated, instructions were issued to the collectors 
o>f customs scheduling ‘ rules concerning sundry 
particulars which have been adopted by the President 
a;s deductions from the laws of neutrality established 
and received among nations.’ Under these, ‘ equip
ments of vessels in the ports of the United States 
whiich are of a nature solely adapted for war,’ and

1 June 5, 1793. American 2 Aug. 16, 1793. American 
SHcate Papers, i. 67, State Papers, i. 116.
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the enlistment of ‘ inhabitants ’ of the United States 
were forbidden. On the other hand, it was permitted 
to furnish merchant vessels and ships of war with 
equipments of doubtful nature, as applicable either 
to war or commerce.1 The trial of Gideon Henfield 
for cruising in one of the privateers commissioned 
by M. Genet, soon proved that the existing law was 
not strong enough to enable the Government to 
carry out neutrality in the sense in which they 
defined it.2 An Act was accordingly passed by 
Congress to prevent citizens or inhabitants of the 
United States from accepting commissions or enlist
ing in the service of a foreign state, and to prohibit 
the 'fitting out and arming of cruisers intended to be 
employed in the service of' a foreign belligerent, or 
the reception of any increased force by such vessels 
when armed.3

The policy of the United States in 1793 con
stitutes an epoch in the development of the usages 
of neutrality. There can be no doubt that it was 
intended and believed to give effect to the obligations 
then incumbent upon neutrals. But it represented 
by far the most advanced existing opinions as to 
what those obligations were; and in some points it 
even went further than authoritative international 
custom has up to the present time advanced. In the 
main, however, it is identical with the standard of 
conduct which is now adopted by the community of 
nations.

1 Appendix iii. to Report of 3 Statutes at Large of the 
Neutrality Law Commissioners, United States, ed. by Peters, i. 
1868. 381.

a Wharton's State Trials, p.
49.
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CHAPTER II.

THE EXISTING LAW AFEECTING BELLIGERENT 
AND NEUTRAL STATES.

§ 14. From the somewhat incoherent practice 
followed by belligerents and neutrals with respect 
to each other during the eighteeenth century, three 
principles disengage themselves with clearness. The 
neutral state was bound not to commit any act 
favouring one of two belligerents in matters affect
ing their war, and it was in turn incumbent on belli
gerents to respect the sovereignty of the neutral. 
It was also recognised, though less fully, that it is 
the duty of a state to restrain foreign governments 
and private persons from using the territory and 
resources of a country for belligerent purposes. In 
these principles are involved every obligation under 
which a neutral state can lie, and almost every right, 
the possession of which is important to it. But the 
foregoing sketch has shown that they were not 
always observed, and still more that they were not 
made to yield all the results which logically flow 
from them. Those results which were in fact reached 
were not entirely consistent with each other.

During the present century expansion of trade and 
quickness of communication have given birth in cer
tain directions to new difficulties in the relations of 
neutrals and belligerents, while at the same time the 
vitality of some of the older customs has never been
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tested in action. Hence a certain number of doc
trines appear to survive which can hardly in any true 
sense be said to live; and on the other hand, new 
applications of the old principles have continually to 
be made to complex facts, in dealing with which 
there is no strict precedent, and sometimes a very 
doubtful analogy. The most convenient mode there
fore of treating the present relations of neutral and 
belligerent states will be, after clearing away a few 
cases of effete doctrine, to take the applications of the 
principles which have been laid down in the order of 
their complexity. In the principles themselves there 
is never any difficulty ; the only question to be 
answered is, whether or not they ought to be applied 
to a certain state of facts.

§ 15. Although, during the- present century, no 
nation has given military assistance to an ally while 
professing to maintain neutrality, and although no 
government would probably now venture to conclude 
a treaty with that object, there are text writers, 
recent or of existing authority, in whose works the 
opinion lingers, that a treaty made before the out
break of war justifies the gift of such assistance and 
shelters the neutral from the consequences of his act.

According to Manning, the custom is * directly at 
variance with the true basis of neutrality, but it has 
now been established by the habitual and concurrent 
practice of states, and is at the present day an undis
puted principle of the European law of nations.’ 
Kent and Wheaton are equally positive as to the law 
and more blind as to the moral aspect of the case; 
and the doctrine is reasserted in the more modern 
work of M. Bluntschli.1

1 Manning, Commentaries on Elements of International Law, 
the Law of Nations, p. 168. pt. iv. chap. iii. § 5. Blunt- 
Kent, Comm. Leet, vi. Wheaton, schli, § 759,
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It is impossible to ignore tbe authority of these 
writers, but they cite no later precedent than that of 
the Danish loan of troops to Russia in 1788; it is 
even doubtful whether the facts of that case are not 
more against than in favour of the conclusion which 
they are brought to establish; and no nation is now 
bound by any like obligation. The usage is not 
therefore upheld by continuing practice, and it is 
not in conformity with legal principle, by which, or 
by practice, it could alone be rendered authoritative. 
It is granted that the acts contemplated would, apart 
from prior agreement, be a violation of neutrality as 
now understood, and it is unnecessary to argue that 
a prior agreement in no way affects the character of 
acts with reference to a non-consenting third party.1

§ 16. It is usually said that a loan of money to 
one of the belligerent parties is a violation of neu
trality. That it is so, if made or guaranteed by the 
neutral state, is abundantly evident. But it is diffi
cult to understand why modern writers repudiate 
analogy and custom by condemning the negotiation 
of a loan by neutral subjects under ordinary mercan
tile conditions. M. Bluntschli says that the neutral 
state must abstain from making loans for purposes of 
war, and adds that the rule is equally applicable to 
loans negotiated by private persons. Sir R. Philli- 
more uses language not easily to be reconciled with 
his emphatic assertions of the right of a neutral 
subject to trade. Calvo, while agreeing that loans 
during war are illicit, will not admit that the neutral 
government is able so to control the acts of indi
viduals in such matters as to be held responsible for 
their consequences.2 But outside the boards of works

1 The above view is taken (Ed. 1873), § 117. 
by Phillimore, vol. iii. § 138; 2 Bluntschli, § 768 ; Philli-
Calvo, § 1062; and HelFter, Le more/iii. § 157; Calvo, §1060, 
Droit International de VEurope Wheaton, Manning, De Martens,

. E
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on international law a healthier rule is unquestioned. 
Money is in theory and in fact an article of commerce 
in the fullest sense of the word; and a belligerent no 
more dreams of complaining because the markets of a 
neutral nation are open to his enemy for the purchase 
of money, than because they are open for the pur
chase of cotton. Mr. Webster laid down the true 
law on the subject in 1842 with great decision. ‘ As 
to advances and loans . . . made by individuals to 
the Government of Texas or its citizens, the Mexican 
Government hardly needs to be informed that there 
is nothing unlawful in this, so long as Texas is at 
peace with the United States, and that these are 
things which no government undertakes to re
strain.’1

whether 8 17. The general principle that a mercantile act
the sale of . s . ° r r . , „
articles of is not a violation of state neutrality, is pressed too tar 
usobya when it is made to cover the sale of munitions or 
neutral vessels of war by a state. Trade is not one of the 
permissi- common functions of a government: and an extraor-
ble. ,. . ° -i • tdmary motive must be supposed to stimulate an ex

traordinary act. The nation is exceptionally unfor
tunate which is forced to get rid of surplus stores 
precisely at the moment when their purchase is useful 
to a belligerent. In the year 1825, the Swedish
Kliiber, and Pando make no Phillimore relies as expounding 
mention of loans, whether by the view of the English court, 
the sovereign or by subjects merely expresses his opinion that 
Kent merely says that 4 a loan it is 4 contrary to the law of 
of money to one of the belli- nations for persons residing in 
gerent parties is considered to be this country to enter into engage- 
a violation of neutrality; ’ but ments by way of loan for the 
it does not appear whether this purpose of supporting subjects of 
language is intended to include a foreign state in arms against a 
private as well as public loans. government in alliance with our 

1 Mr. Webster to Mr. Thomp- own.’ ix Moore, 586. During 
son, Executive Documents, 27th the Franco-German war both the 
Congress, 1841-2. The dictum French Morgan Loan and part of 
of Lord Wynford in De Wutz v, the North German Confederation 
Hendricks, on which Sir E. Loan were issued in England, -
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Government, wishing to reduce its navy, offered six 
frigates for sale to the Government of Spain. The 
latter refused to buy, and three of them were then 
sold to an English mercantile firm, who, as it after
wards appeared, were probably acting on behalf of 
Mexico, then in revolt against the mother country. 
In any case it became known before the vessels were 
handed over that a further sale had been, or was about 
to be effected to the recognised Mexican agent in 
England; and the Swedish Government, listening to 
the warmly expressed complaints of Spain, rescinded 
the contract at some monetary loss to itself, notwith
standing that the ships had been sold in ignorance of 
their ultimate destination.1 During the war between 
France and Prussia, the Government of the United 
States seems to have taken an opposite view of its 
duty;1 2 but there can be no question that Sweden, in 
yielding, chose the better part. The vendor of muni
tions of war in large quantities during the existence 
of hostilities knows perfectly well that the purchaser 
must intend them for the use of one of the belligerents, 
and a neutral government is too strictly bound to 
hold aloof from the quarrel to glean safety from the 
quibble that the precise destination of the articles 
bought has not been disclosed.

§ 18. During the eighteenth century it was an 
undisputed doctrine that a neutral state might grant 
a passage through its territory to a belligerent army, 
and that the concession formed no ground of com
plaint on the part of the other belligerent. The

1 De Martens, Causes Cel. board French ships direct from
v. 229. the arsenal at Governor’s Island,

2 A series of public sales of and were paid for through the 
surplus guns, rifles, and other French consul. Mr. Thornton 
arms took place at New York, to Lord Granville, 1863; State 
Large quantities were bought by Papers, lxxi. 202. On the general 
French agents, were taken on question comp. Ortolan, ii. 182*
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earlier writers of this century, and Sir R. Phillimore 
more lately, preserve this view, only so far modifying 
it as to insist with greater strength that the privilege, 
if accorded, shall be offered impartially to both 
belligerents.1 But the most recent authors assert a 
contrary opinion;2 no direct attempt has been made 
since 1815, to take advantage of the asserted right; 
and the permission granted to the allies in that year 
to cross Switzerland in order to invade France, was 
extorted from the Federal Council under circum
stances which would in any case rob the precedent 
of authority.3 The same country in 1870 denied 
a passage to bodies of Alsatians, enlisted for the 
French army, but travelling without arms or 
uniforms ;4 and there can be no question that exist
ing opinion would imperatively forbid any renewed 
laxity of conduct in this respect on the part of 
neutral countries. While the larger number of 
states were small, and their fragmentary possessions 
were strewed at random over the map, the right of 
passage was practically a necessity of war; but under 
the actual condition of Europe, where alone the 
question is of importance, the points of contact 
between the great powers can hardly be said to be 
inadequate; and it may be doubted whether a single 
case exists in which passage through a neutral state 
would not involve of necessity a strategical con
nection with the base of operations of the army. 
Whether this be so or not, the grant of permission 
is an act done by the state with the express object

1 De Martens, Precis, § 310 ; belligerent may effect bis passage 
Kent, Lect. vi.; Kliiber, Le Droit even against the will of the 
des Oens moderne de VEurope, neutral.
§ 284; Manning, p. 186; Wheaton, 2 Heffler, § 147 ; Bluntschli,
Elem. Pt. iv. c. iii. § 8; Philli- § 770; Calvo, § 1074 
more, iii. § 152. Pando, § cxci. 3 Wheaton, Elem. Pt. iv. 
follows Vattel in saying that in chap. iii. § 4.
.-cases of extreme necessity the 4 Bluntschli, § 770.



of furthering a warlike end, and is in its nature an 
interference in the war. It is therefore a non
neutral act; and the only excuse which can be 
accepted for its performance would be the impossible 
one, that it is equally advantageous to, and desired 
by, both belligerents at once.

With the passage of troops in an organised con
dition across neutral territory, and as illustrating the 
advantages which a belligerent might reap from such 
passage, may be mentioned an ingenious attempt 
which was made by Germany in 1870 to use Belgian 
territory, under a plea of humanity, to facilitate the 
operations of war. After the battle of Sedan, the 
victorious army was embarrassed by masses of 
wounded, whom it was difficult to move into Germany 
by the routes which were open, and whose support in 
France, in part diverted the commissariat from its 
normal function of feeding the active army. The 
German Government therefore applied to Belgium for 
leave to transport the wounded across that country 
by railway. In consequence of the strong protest of 
France, Belgium after consultation with the English 
Government, rejected the application. It is indeed 
difficult to see, apart from the grant of direct aid or 
of permission to move a corps d’armee from the 
Rhine Provinces into France, in what way Belgium 
could have more distinctly abandoned her neutrality 
than by relieving the railway from Nancy to the 
frontier from encumbrances, by enabling the Germans 
to devote their transport solely to warlike uses, and 
by freeing the commissariat from the burden of several 
thousand men lodged in a place of difficult access.

§ 19. It has been already seen that the commission 
of hostilities within neutral territory was the earliest 
subject of legal restraint. Their prohibition was so 
necessary a consequence of the doctrine of sovereignty,
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and is so undisputed a maxim of law, tliat it would 
be superfluous to recur to the subject were it not 
that aberrations in practice have been more common 
than in any other matter in which the rule is so clear. 
In 1793 the French frigate, Modeste, was captured in 
the harbour of Genoa by two English men of war ; 
and it was neither restored nor was any apology 
made for the violation of Genoese neutrality.1 But 
in the same year the American Government acted 
upon this law by causing the restoration of the ship 
Grange, seized in Delaware Bay; and the English 
Courts gave effect to it by voiding a capture which 
took place within the mouths of the Mississippi.2 
The principle upon which the closely allied act of 
issuing from neutral ground for an immediately 
hostile end is interdicted was laid down by Lord 
Stowell in a case in which an English frigate lying

1 Botta, Storia d'ltalia, i. 
161. See also the case already 
mentioned of the Swedish vessels 
seized at Oster Ris<j)er (p. 24); 
that of the General Armstrong 
in 1814 (p. 82) ; and that of the 
Florida, captured in Bahia 
Bay by the Wachusett in 1864 
(p. 76). The worst modern in
stance occurred at Smyrna in 
1853. The Austrian consul at 
that place arrested an Hungarian 
of the name of Kosszta under the 
capitulations between the Porte 
and his government, and put him 
on board an Austrian vessel to 
send him home for trial. Under 
the pretence that he had been 
naturalised in the United States, 
Captain Ingraham, commanding 
an American frigate, claimed his 
liberation. The frigate with 
shotted guns ranged alongside 
the Austrian vessel, and formal 
notice was sent that it would 
attack if the latter moved. The

brig, being unable to resist, no 
actual violence was in fact done ; 
but Kosszta was none the less 
liberated by force. The hosti
lity, to apply language of Lord 
Stowell used of sufficiently analo
gous matter, was * not complete 
indeed, but inchoate, and clothed 
with all the characters of hosti
lity.’ An act of war was there
fore committed against Austria 
in flagrant violation of the 
sovereignty of Turkey, for which 
so little regard was shown that 
Captain Ingraham did not go 
through the form of applying to 
the governor of Smyrna before 
taking his own measures. He 
received the thanks of Congress 
for his conduct. De Martens, 
Causes Cel. v. 583.

2 Mr. Jefferson's letter to M. 
Ternant, Am. State Papers, i. 77. 
The Anna, v Robinson's Ad
miralty Reports, 373.



within Prussian waters sent out its boats to make 
captures among vessels anchored in the neighbouring 
roads at the entrance of the Dollart.1

§ 20. The principle that it is incumbent on the 
neutral sovereign to prohibit the levy of bodies of prohibit 
men within his dominions for the service of a belli- men with- 
gerent, which was gradually becoming authoritative “r“^.al 
during the eighteenth century, is now fully recog
nised as the foundation of a duty. And its applica
tion extends to isolated instances when the circum
stances are such as to lead to serious harm being done 
to a friendly nation. The acceptance of letters of 
marque by neutral subjects from a belligerent is now 
prohibited by international common law, and is al
ways forbidden by the neutral sovereign.2 But he is 
not expected to take precautions against the com
mission of microscopic injuries.3 The true limits of 
neutral care as regards individuals were indicated in 
the Proclamations of Neutrality issued by England 
in 1861 and 1870. At the outbreak of the American 
Civil War it was thought possible that large numbers 
of English subjects might engage in it, and an ex
press prohibition of such service was therefore in
serted in the Proclamation. In that issued at the 
beginning of the war between France and Germany 
the prohibition was omitted, it not being likely that 
any sufficient number to justify government action 
would be found in the ranks of either army.4 As a 
matter of fact a few English served as officers in both 
the German and French armies, without the neu-

1 The Twee Gebroeders, iii. Report of Neutrality Laws Com-
Eob. 164. missioners, 1868.

2 E.g. see i Proclamations of 3 Calvo, § 1055; Heffiter,
Neutrality issued by Austria, § 145.
France, Italy, Spain, and the 4 Hansard, 3rd Series, vol. 
Netherlands,’ Append, iv. to cciii. 1098.
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trality of Great Britain being in any way supposed 
to be compromised.

§ 21. Much tbe larger number of cases in which 
the conduct of a neutral forms the subject of com
plaint is when a belligerent uses the safety of neutral 
territory to prepare the means of ultimate hostility 
against his enemy, as by fitting out expeditions in it 
against a distant objective point, or by rendering it a 
general base of operations. In many such cases the 
limits of permissible action on the part of the belli
gerent, and of permissible indifference on the part of 
the neutral, have not yet. been settled. Generally 
the neutral sovereignty is only violated construc
tively. The acts done by the offending belligerent do 
not involve force, and need not entail any interference 
with the supreme rights of the state in which they 
are performed. They may be, and often are, inno
cent as regards the neutral except in so far as they 
endanger the quiescence of his attitude towards the 
injured belligerent; and their true quality may be, 
and often is, perceptible only by their results.

At the root of this class of cases lies the principle 
that a neutral state cannot allow its territory to be
come a scene of hostile operations to the disadvantage 
of one of two belligerents. The extension of this 
principle to acts of hostility taking their commence
ment in neutral ground and leading to immediate 
violence, which was made by Lord Stowell, is equally 
applicable to acts the completion of which is more 
remote in point of time or place, but which have been 
as fully prepared within the neutral territory. All 
such acts must be offences against the neutral on the 
part of the belligerent performing them; and if 
knowingly permitted by the neutral they are offences 
on his part against the belligerent for whose injury 
they are intended. Ordinarily their identification
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presents little difficulty. There could be no question 
as to the nature of the filibustering expeditions from 
the United States, of those which fed the Cretan 
insurrection, or of the Fenian incursions into Canada; 
and there can be as little question that the conduct 
of the Greek and American Governments presented 
examples of grave deviations from the spirit of the 
rule of neutrality and from the letter of that which 
guides nations in timie of general peace. In cases of 
this kind the neutrail country is brought under the 
common military definition of a base of operations; 
it becomes the territory ‘ from which an army ’ or a 
naval force ‘ draws itts resources and reinforcements, 
that from which it sets forth on an offensive expedi
tion, and in which it finds a refuge at need.’1

But there are some cases in which the question 
whether a neutral territory is so converted by a 
belligerent into a baise of operations as to affect the 
neutral state with responsibility, is not so readily 
answered. An argument placed before the Tribunal of 
Arbitration at Genev.'a on behalf of the United States, 
though empty in the; particular case to which it was 
applied, suggests that the essential elements of the 
definition of a base possess a wider scope than is 
usually given to them. In 1865 the Shenandoah, a 
Confederate cruiser, was refitted at Melbourne, and 
obtained a supply of (coal, which seems to have enabled 
her to commit depredations in the neighbourhood 
of Cape Horn on wlhalers belonging to the United 
States. It was urge<d on the part of the Government 
of that country that “ the main operation of the naval 
warfare ’ of the Shienandoah having been accom
plished by means of tthe coaling ‘ and other refitment,’ 
Melbourne had bee:n converted into her base of

1 Jomini, Precis de V'.Art de la Guerre, Ire partie, chap. iii. 
art. 18. .
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operations. The argument was unsound because 
continuous use is above all things the crucial test of 
a base, both as a matter of fact, and as fixing a 
neutral with responsibility for acts in themselves 
innocent or ambiguous. A neutral has no right to 
infer evil intent from a single innocent act performed 
by a belligerent armed force ; but if he finds that it is 
repeated several times, and that it has always prepared 
the way for warlike operations, he may fairly be ex
pected to assume that a like consequence is intended in 
all cases to follow, and he ought therefore to prevent 
its being done within his territory. If a belligerent 
vessel, belonging to a nation having no colonies, 
carries on hostilities in the Pacific by provisioning in 
a neutral port, and by returning again and again to 
it, or to other similar ports, without ever revisiting 
her own, the neutral country practically becomes the 
seat of magazines of stores, which though not warlike 
are necessary to the prolongation of the hostilities 
waged by the vessel. She obtains as solid an advan
tage as Russia in a war with France would derive 
from being allowed to march her troops across 
Germany. She is enabled to reach her enemy at a 
spot which would otherwise be unattainable.

It is not for a moment to be denied that the 
actual law of nations places no restriction whatever 
upon the purchase of provisions by a belligerent in 
neutral ports; and that the limitations sometimes 
imposed of late years upon their supply, and upon 
that of coal, only indicates the direction in which 
usage is likely to grow.1 That it will remain in its

1 During the American civil country, and were not allowed 
war ships of war were only per- to receive a second supply it the 
mitted to be furnished with so same or any other port, without 
much coal in English ports as special permission, until afte: the 
might be sufficient to take them expiration of three months from 
to the nearest port of their own the date of receiving such 3oal



EXISTING LAW AS BETWEEN STATES. 59

present state is improbable. When vessels were at 
tbe mercy of the winds it was not possible to measure 
with accuracy the supplies which might be furnished 
to them, and as blockades were seldom continuously 
effective, and the nations which carried on distant 
naval operations were all provided with colonies, 
questions could hardly spring from the use of foreign 
possessions as a base of operations. Under the- altered 
conditions of .warfare, I cannot but think that the old 
rule is inconsistent with the principles of neutrality.

§ 22. In the case of an expedition being organised 
in, and starting from neutral ground, a violation of 
neutrality may take place without the men of whom 
it is composed being armed at the moment of leaving. 
In 1828, a body of troops in the service of Dona 
Maria, who had been driven out of Portugal, took 
refuge in England. They remained for some time 
an organised body under military officers. In the 
beginning of 1829, they embarked in four vessels, 
nominally for Brazil, but in fact for Terceira, an 
island belonging to Portugal. In order to avoid the 
arrest of the expedition in England, the arms in
tended for it had been sent as merchandise from a 
port other than that from which the men started. 
The English Government considered that as the men 
were soldiers, although unarmed, they constituted a 
true expedition, and a small squadron was placed in 
the neighbourhood of Terceira to prevent a landing 
from being effected. The vessels were stopped 
within Portuguese waters, and were escorted back
Ecu'l Russell to the Lords Com- the interval. State Papers, 
missio?iers of the Admiralty, Jan. 1871, Ixxi. 167. Among late 
31, 1862. The regulations of writers, Ortolan, ii. 286; Blunt- 
the United States in 1870 were schli, §773; and HefFter, § 149, 
similar ; no second supply being simply register the existing rule, 
peimitted for three months unless Calvo, § 1083, expresses his ap- 
the vessel requesting it had proval of the English regula- 
pu1 into a European port in tions.

What con
stitutes an 
expedition.
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to Europe.1 The British Government interfered so 
thoroughly at the wrong time and in the wrong 
manner, that in curing a breach of its own neutrality 
it was drawn into violating the neutrality of Portugal. 
But on the main point, as to the character of the 
expedition, it was no less distinctly right than in its 
methods it was wrong.

On the other hand the uncombined elements of 
an expedition may leave a neutral stat§ in company 
with one another, provided they are incapable of 
proximate combination into an organised whole. In 
1870, during the Franco-German war, nearly 1,200 
Frenchmen embarked at New York in two French 
ships, the Lafayette and the Ville de Paris, for the 
purpose of joining the armies of their nation at home. 
They were not officered or in any way organised; 
but the vessels were laden with 96,000 rifles and 
11,000,000 cartridges. Mr. Fish was of opinion that 
the ships could not be looked upon as intended to 
be used for hostile purposes against Germany; the 
men not being in an efficient state, and the arms and 
ammunition being in themselves subjects of legitimate 
commerce.2 There can be no doubt that the view 
taken by the Government of the United States was 
correct. It was impossible for the men and arms 
to be so combined on board ship, or soon after their 
arrival in France, as to be capable of offensive use,

§ 23. It has been proposed to stretch the liability 
of a neutral sovereign so as to make him responsible 
for the ultimate effect of two independent acts dene 
within his jurisdiction, each in itself innocent, tut 
intended by the persons doing them to form part of

1 Hansard. N.S. xxiii. 738- 2 Mr, Thornton to Lird
81, and xxiv. 126-214. Philli- Granville, Aug. 26,1870. Sate 
more, iii. § 159-60 gives the Papers, 1871, lxxi. 128. 
case at large. u



a combination having for its object the fitting out of 
a warlike expedition at some point outside the 
neutral state. The argument upon which this 
proposal rests has been shortly stated as follows:
‘ The intent covers all cases, and furnishes the test. 
It must be immaterial where the combination is to 
take place, whether here or elsewhere, if the acts 
done in our territory—whether acts of building, 
fitting, arming, or of procuring materials for those 
acts—be done as part of a plan by which a vessel is to 
be sent out with intent that she shall be employed to 
cruise.’1

In accordance with this view, it was contended on 
the part of the United States before the Tribunal 
of Arbitration at Geneva that the Alabama and 
Georgia, two vessels in the Confederate service, 
were in effect ‘ armed within British jurisdiction.’ 
The Alabama left Liverpool wholly unarmed on 
July 29,1862, and received her guns and ammunition 
at Terceira, partly from a vessel which cleared a fort
night later from Liverpool for Nassau in the Baha
mas, and partly from another vessel which started 
from London with a clearance for Demerara. In 
like manner the Georgia cleared from Glasgow for 
China, and received her armament off the Trench 
coast from a vessel which sailed from Newhaven in 
Sussex. -

The intent of acts, innocent separately, but ren
dered by this theory culpable when combined, can 
only by their nature be proved when the persons 
guilty of them are no longer within neutral jurisdic
tion. They cannot therefore be prevented by the 
state which is saddled with responsibility for them; 
and this responsibility must mean either that the
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1 Dana’s Wheaton, Note to § 439.
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neutral state will be held answerable in its own body 
for injury suffered by the belligerent, in which case 
it will make amends for acts over which it has had 
no control, or else that it is bound to exact repara
tion from the offending belligerent, at the inevitable 
risk of war.

If this doctrine were a logical consequence of the 
accepted principles of international law it might be 
a question whether it would not be wise to refuse 
operation to it on the ground of undue oppressive
ness to the neutral. But no such difficulty arises; 
for, as responsibility is the correlative of power, if a 
nation is to be responsible for innocent acts which 
become noxious by combination in a place outside its 
boundaries, it must be enabled to follow their authors 
to the place where the character of the acts becomes 
evident, and to exercise the functions of sovereignty 
there. But even on the high seas it is not permissible 
for a non-belligerent state to assume control over 
persons other than pirates or its own subjects; and 
within foreign territory it has no power of action 
whatever.

The true theory is that the neutral sovereign has 
only to do with such overt acts as are performed 
within his own territory, and to them he can only 
apply the test of their immediate quality. If these 
are such in themselves as to violate neutrality or to 
raise a violent presumption of fraud, he steps in to 
prevent their consequences; but if they are pre
sumably innocent, he is not justified in interfering 
with them. If a vessel in other respects perfectly 
ready for immediate warfare is about to sail with a 
crew insufficient for fighting purposes, the neutral 
sovereign may reasonably believe that it is intended 
secretly to fill up the complement just outside his 
waters. Any such completion involves a fraudulent
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use of his territory, and an expectation that it is in
tended gives him the right of taking precautions to 
prevent it. But no fraudulent use takes place when 
a belligerent in effect says:—I will not compromise 
your neutrality, I will make a voyage of a hundred 
miles in a helpless state, I will take my chance of 
meeting my enemy during that time, and I will 
organise my expedition when I am so far off that the 
use of your territory is no longer the condition of its 
being.

§ 24. It is somewhat difficult to determine under 
what obligations a neutral state lies with respect to 
vessels of war and vessels capable of being used for 
warlike purposes, equipped by or for a belligerent 
within its dominions.

1. Is the mere construction and fitting out, in such 
manner that they shall be capable of being used by him 
for warlike purposes, an international offence ? or,

2. Is such construction to be looked upon as an 
act of legitimate trade; and is it necessary, to con
stitute an international offence, that some further act 
shall be done, so as to make such vessels elements in 
an expedition?

The direct logical conclusions to be obtained from 
the ground principles of neutrality go no further than 
to prohibit the issue from neutral waters of a vessel 
provided with a belligerent commission, or belonging 
to a belligerent and able to inflict damage on his enemy. 
A commission is conclusive evidence as to the fact of

Equipment 
of vessels 
of war in 
neutral 
territory.

When, on 
general 
principles 
of Inter
national 
Law,
(1) A 
breach of 
neutrality

hostile intent; and in order to satisfy the alternative mittcd. 

condition it is not necessary that the ship shall be 
fully armed or fully manned. A vessel intended to 
mount four guns and to carry a crew of two hundred 
men would be to an unarmed vessel sufficiently for
midable with a single gun and half its complement of 
seamen. But to possess any force at all, it must
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possess a modicum of armament, and it must have a 
crew sufficient at the same time to use that armament 
and to handle the ship. If then the vessel seems at 
the moment of leaving the neutral port to fulfil these 
conditions the neutral must, judging from the facts, 
infer a hostile intent, and prevent the departure of 
the expedition.

On the other hand it is fully recognised that a 
vessel completely armed, and in every respect fitted 
the moment it receives its crew to act as a man of 
war, is a proper subject of commerce. There is no
thing to prevent its neutral possessor from selling it, 
and undertaking to deliver it to the belligerent either 
in the neutral port or in that of the purchaser, sub
ject to the right of the other belligerent to seize it as 
contraband if he meets it on the high seas or within 
his enemy’s waters. ‘ There is nothing,’ says Mr. 
Justice Story, ‘ in the law of nations that forbids 
our citizens from sending armed vessels as well as 
munitions of war to foreign ports for sale. It is a 
commercial adventure which no nation is bound to 
prohibit.’1 If the neutral may sell his vessel when 
built, he may build it to order; and it must be per
missible, as between the belligerent and the neutral 
state, to give the order which it is permissible to 
execute. It would appear therefore, arguing from 
general principles alone, that a vessel of war may be 
built, armed, and furnished with a minimum navi
gating crew, and that in this state, provided it has 
not received a commission, it may clear from a 
neutral harbour on a confessed voyage to a belligerent 
port, without any infraction of neutrality having been 
committed*

§ 25. The question remains; is there a special

1 La Santissima Trinidad, vii Wheaton, 340.
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usage with respect to the building and fitting out of 
ships which abridges the common law privileges of 
neutrals?

It has been already mentioned that in 1779 the 
neutrality edicts of various minor Italian States 
rendered it penal to sell, build, or arm privateers or 
vessels of war for any of the then belligerents; and a 
like provision occurs in the Austrian ordinances of 
1803.1

In 1793 the instructions issued to the collectors 
of customs of the United States professed, according 
to an accompanying memorandum, to mark out the 
boundaries of neutral duty as then understood by the 
American Government. And though Washington, in 
a speech to Congress,2 took the narrower ground that 
in the then posture of affairs he had resolved to 
‘ adopt general rules which should conform to the 
treaties and assert the privileges of the United States/ 
the wider language of the memorandum should pro
bably be preferred. The first paragraph declares 
‘ that the original arming and equipping of vessels in 
the ports of the United States by any of the bel
ligerent parties for military service, offensive or 
defensive, is deemed unlawful; ’ and the seventh adds 
that ‘ equipments of vessels in the ports of the United 
States which are of a nature solely adapted to war 
are deemed unlawful.’3 These regulations, besides for
bidding the original arming and equipping of vessels 
by a belligerent, prohibit the reception of any warlike 
equipment by vessels already belonging to him; but 
they do not specify as illegal the building and arm
ing of a vessel intended to be delivered outside

1 Ante, p. 43. De Martens, paragraph becomes mere surplus-
Bec. viii. 106. age, or the equipment forbidden

2 Dec. 3, 1798. in the seventh paragraph must
3 The word 4 original ’ not be read as equipment other than 

being repeated, either the first original.

Practice of 
the United 
States.



66 RIGHTS AND DUTIES OF NEUTRALS.

neutral territory, but not belonging to a belligerent 
at the moment of exit, although built to his order. 
The Neutrality Act of the United States went 
further, and made it penal to fit out and arm oi 
procure to be fitted out and armed, &c., any ship or 
vessel with intent that such ship or vessel shall be 
employed in the service of any foreign state to cruise 
or commit hostilities against the subjects, &c. of 
another state with which the United States shall be 
at peace.1 For some time the policy of the United

t 1 Act of 1795, sect. 3. In international usage.
Relation of ^is jnstance indications external There are only two ways— 
Swstcfin- the Act lead to the belief that both of them indirect—in which 
ternational it was intended to give effect to municipal laws can produce an
duty. what was believed to be the duty international effect. After a lav

of a neutral state; but it must has been administered for some
be remembered that it is gene- time by the courts of a state, it
rally unsafe to use municipal either insensibly becomes to the
laws to define the view of inter- majority of the people their stan-
national duty taken by a nation, dard of right, or it arouses in
It may be more convenient to them pronounced dislike. In
discourage the inception of acts, the latter case a law dealing with 
which would only in a later stage such matters as international re
become international wrongs, lation will fall into desuetude or 
than to deal with them when be repealed. In the former a 
ripe; and it was never pre- tendency will in time grow up to 
tended that a nation lies under act according to its provisions 
an international obligation to irrespectively of the obligations 
give effect to its municipal rcgu- which it imposes. So long also 
lations, until the United States as the law is administered at all, 
suggested the doctrine for a foreign nations will each expect 
special object to the arbitrators to reap the full benefit which 
at Geneva. For reasons of has accrued to another from its 
humanity England chose to go operation; and any failure on 
beyond the line of duty towards the part of the neutral govern- 
persons not her own subjects in ment to make use of its powers 
keeping up a squadron on the gives a ground for suspecting un
coast of Africa for the suppression friendliness, which the belligerent 
of slavery. It would be as cannot be expected in the heat oi 
reasonable to say that she con- war to estimate at its true value, 
tracted an international obligation It is therefore unwise for a people 
to continue the maintenance of to enact or to retain neutrality 
this squadron, as to declare that laws more severe than it believes 
a country is bound by a munici- the measure of its duty to 
pal law which is in advance of compel, 
what can be required of it by
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States was in strict accordance with their municipal 
law ; and subsequently they have at least expected 
the conduct of other nations to be in conformity with 
its requirements ; it must therefore be supposed to 
continue to embody what are to their view inter
national duties.

England has also retained a Foreign Enlistment ^E"s' 
Act for many years upon her Statute Book, and she ' 
has lately strengthened its provisions after full warn
ing of the manner in which municipal laws may be 
employed to damnify the position of a nation in 
international controversy. .

Finally Great Britain and the United States have 
agreed that they will for the future ‘ use due diligence 
to prevent the fitting out, arming, or equipping within 
the jurisdiction’ of the contracting power ‘of any 
vessel which it has reasonable ground to believe is 
intended to cruise or to carry on war against a power 
with which it is at* peace; and also to use like 
diligence to prevent the departure from its jurisdic
tion of any vessel intended to cruise or carry on war 
as above, such vessel having been specially adapted, 
in whole or in part, within such jurisdiction, to war
like use.’1 As the respective governments of the two 
countries are not agreed on the true meaning of this 
language, it is useless to speculate as to the effect 
which might be given to the provisions of the Treaty 
of Washington during any future W'ar in which either 
Great Britain or the United States is belligerent, the 
other of the two being neutral.

In France no special law exists forbidding the Of France, 

construction or outfit of vessels of war, but all per
sons exposing the state to reprisals or to a declara
tion of war are liable to punishment under the Penal

1 Treaty of Washington, Art vi.
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Code, which leaves the state to accommodate its rules 
to international law existing for the time being ;1 
and in 1861, on the outbreak of the American Civil 
War, a Proclamation of Neutrality was issued, refer
ring to the appropriate articles of the Code, and pro
hibiting all French subjects from ‘assisting in any 
way in the equipment or armament of a vessel of war 
or privateer of either of the two parties.’ Under this 
proclamation six vessels which were in course of 
construction in French ports for the Confederate 
States were arrested.

In 1864 the Danish war gave occasion to Italy for 
the adoption of a like rale; and in 1866 the Govern
ment of the Netherlands for the first time ‘ undertook 
to see that the equipment of vessels of war intended 
for the belligerent parties should not take place in 
the ports of the Netherlands.’1 2 I am not aware that 
any other nation has as yet formally indicated its 
acceptance of the duty of restraining the construction 
of vessels intended for belligerent use;3 and no nation 
except England and the United States has gone 
farther than to prohibit the armament of a vessel 
fitted solely for fighting purposes.

A comparison of international custom with the 
logical results of the unquestioned principles of neu
trality seems then to lead to these conclusions.

1 Code Penal, arts. 84 and 
85. For a summary of the 
municipal laws of France af
fecting enlistments and expedi
tions, see letters of M. de Moustier 
to Mr. Fane. Newt, Laws Comms’ 
Rep. Append, iv. p. 46.

2 Note of M. Zuylen de 
Nyevelt to Mr. Ward, 1867. 
For this and the whole conti
nental practice in the matter see 
Neut. Laws Comms’ Rep. Append, 
iv.

3 Spain has forbidden the

outfit of privateers only. This 
has also been done by Austria, 
Belgium, Bremen, Hamburg, 
Prussia, and Sweden, but as 
these states were signataries of, 
or have adhered to, the Treaty of 
Paris, their action has no bearing 
on the present question. All 
action with regard to privateers 
stands on a different footing to 
any which may be taken in 
respect of vessels belonging ‘ to, 
or built for, a belligerent go
vernment.
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1. That an international usage prohibiting the 
construction and outfit of vessels of war, in the strict 
sense of the term, is in course of growth, but that 
although it is adopted by the most important mari
time powers, it is not yet old enough or quite wide 
enough to have become compulsory on those nations 
which have not yet signified their voluntary adherence 
to it.

2. That in the meantime a ship of war may be 
built and armed to the order of a belligerent, and 
delivered to him outside neutral territory ready to 
receive a fighting crew; or it may be delivered to 
him within such territory, and may issue as bellige
rent property, if it is neither commissioned nor so 
manned as to be able to commit immediate hostilities, 
and if there is not good reason to believe that an in
tention exists of making such fraudulent use of the 
neutral territory as has been before indicated.1

belligerants,’ § 763. 4 Lorsqu’un
navire de guerre est vendu a l’un 
des belligerants a titre d’entre- 
prise purement commerciale ou 
industrielle, il y aura dans ce 
cas contrebande de guerre, mais 
cet acte ne constituera pas une 
violation des devoirs des neutres.’
§ 764.

M. Calvo says: 4 Ce que nous 
venons de dire de la levee de 
troupes doit s’appliquer 6gale- 
inent a la construction ou a 
l’equipement dans un port neutre 
de vaisseaux armes en guerre 
par les soins ou pour le compte 
de Tun des belligerants. L’Etat 
neutre est moralement tenu 
d’exercer a ce sujet une surveil
lance des plus rigoureuses, et 
d’empecher par tous les moyens 
en son pouvoir des actes 4mine- 
ment hostiles.’ § 1058.

M. Ortolan says: 4 Si l’on 
suppose un navire construit sur le

1 In drawing these conclu
sions I find myself compelled to 
differ from the most recent 
writers. According to M. 
Heffter: 4 On comprend encore 
sous la denomination de contra- 
bande . . . l’envoi de vaisseaux 
de guerre con straits ou armes 
dans un port neutre ou ailleurs, 
cffectue pour le compte d’un 
belligerant,’ § 161. 4 Le neutre
doit veiller avec soin a ce que l’un 
des belligerants n’arme dans ses 
ports aucun batiment de guerre, 
ni aucun corsaire,’ § 147.

M. Bluntschli declares that 
4 L’Etat neutre est tenu d’exercer 
une surveillance rigoureuse et 
d’empecher que des particuliers 
n’arment des navires de guerre 
sur son territoire et ne les y 
livrent a l’un des belligerants 
... la fourniture de navires de 
guerre constitue evidemment un 
appui et un renfort accorde aux
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That the usage which is in course of growth 
extends the duties of a neutral state into new ground,

territoire neutre, non pas sur 
commanded’un belligerant ou par 
suite d’un traite ostensible ou dis- 
simule avec ce belligerant, mais 
en vue d’un dessein quelconque, 
soit de navigation commerciale, 
soit tout autre, et que ce navire, 
dejk par lui-meme propre a la 
guerre ou de nature a &tre con- 
verti a cet usage, une fois sorti 
des ports de la nation neutre, 
soit vendu, dans le cours de sa 
navigation, occasionellement, a 
l’ufi des belligerants, et se mette 
a naviguer en destination directe 
pour ce belligerant; un tel 
navire, dans de telles circon- 
stances, tombe uniquement sous 
le coup des regies relatives a la 
contrebande de guerre. . . . Mais 
la situation change si l’on suppose 
qu’il s’agisse de batiments de 
guerre construits, armes, ou 
Jquipes sur un territoire neutre 
pour le compte d’un belligerant, 
par suite d’arrangement pris a 
l’avance avec lui, sous la forme 
d’un contrat commercial quel
conque—vente-commission, lou- 
age d’industrie ou de travail; 
que les arrangements aient ete 
pris ostensiblement, ou qu’ils le 
soient d’une maniere secrete ou 
deguisee ; car la loyaute est une 
condition essentielle dans la solu
tion desdifhcultes internationales, 
et sous le convert des fausses 
apparences il faut toujours aller 
au fond des choses.

* Les publicistes en credit ne 
font aucun doute pour ce qui 
concerne l’armement et l’equipe- 
ment dans im port neutre de 
batiments de guerre destines a 
accroitre les forces des belli
gerants. Ils s’accordent pour 
reconnaitre l’illegalite de ces

armements ou equipements, 
comme une infraction de la part 
de l’Etat neutre qui les tolererait 
aux devoirs de la neutralite.

1 N’est-il pas Evident qu’il en 
doit etre de meme a fortiori de 
la construction de pareils bati
ments, lorsque cette construction 
a lieu dans les conditions prevues 
en notre seconde hypothese?’ 
vol. ii. 208-10.

It does not appear to me 
to be quite clear at what con
clusions MM. Heffter and Blunt- 
schli arrive; and I cannot but 
think that both they and M. 
Ortolan struggle, under the 
guidance of their wishes, to 
reconcile what they feel to be 
existing law with what I am 
willing to admit approximates to 
the probable future rule. I do 
not, however, think that it would 
be convenient to adopt a usage 
entirely corresponding to their 
language. It implies a principle 
which is more frankly expressed 
by Mr. Dana in a note to 
Wheaton's Elements, § 489.
He says: i Our rules do not 
interfere with bond fide com
mercial dealings in contraband 
of war. An American merchant 
may build and fully arm a vessel, 
and provide her with stores, and 
offer her for sale in our own 
market. If he does any acts as 
an agent or servant of a belli
gerent, or in pursuance of an 
arrangement or understanding 
with a belligerent, that she shall 
be employed in hostilities when 
sold, he is guilty. He may, 
without violating our law, send 
out such a vessel, so equipped, 
under the flag and papers of his 
own country, with no more force



is, I think, plain; but it does not follow that the 
extension is either unhealthy or unnecessary. Though 
an armed ship does not differ in its nature from other 
articles merely contraband of war, it does differ from 
all in the degree in which it approaches to a completed 
means of attacking an enemy. The addition of a few 
trained men to its equipage, and of as much ammuni
tion as can be carried in a small coasting vessel, 
adapts it for immediate use as part of an organised 
whole of which it is the most important element. 
The same cannot be said of any other article of con
traband. It is neither to be expected nor wished 
that belligerent nations should be patient of the injury 
which would be inflicted upon them by the supply of 
armed vessels to their enemies asmere contraband 
of war.

But it is much to be hoped that the rule will not 
retain the indefiniteness which attaches to it in its
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of crew than is suitable for 
navigation, with no right to 
resist search or seizure, and to 
take the chances of capture as 
contraband merchandise, of 
blockade, and of a market in a 
belligerent port. In such case, 
the extent and character of the 
equipments are as immaterial as 
in the other class of cases. The 
intent is all. The act is open to 
great suspicions and abuse, and 
the line may often be scarcely 
traceable; yet the principle is 
clear enough. Is the intent one 
to prepare an article of contra
band merchandise, to be sent to 
the market of a belligerent, sub
ject to the chances of capture 
and of the market ? Or, on the 
other hand, is it to fit out a vessel 
which shall leave our port to 
cruise, immediately or ultim
ately, against the commerce of a

friendly nation ? The latter we 
are bound to prevent; the former 
the belligerent must prevent.’

It is eminently inadvisable 
in matters which may lead to 
international controversy to 
adopt as the test of the character 
of an action anything so indeter
minate as to be 1 often scarcely 
traceable.’ No intent other than 
that which is inferred from acts 
of a broadly marked character 
can be safely so used, and such 
intent as is required for the fine 
distinctions of all the above 
writers, with the exception of 
M. Calvo, would certainly be 
hidden under the most elaborate 
precautions, and would be in the 
highest degree difficult of proof. 
If taken as a test of legitimate
ness in trade, it would either be 
nugatory or unjust in its conse
quences to the neutral state.

Within 
what limits 
equipment 
of vessels 
should he 
forbidden
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present inchoate form. In planting their doctrine 
upop the foundation of the intent of the neutral trader, 
or of the agent of the offending belligerent in the 
neutral country, instead of upon the character of the 
ship itself, publicists appear to me hardly to have 
realised how unimportant is the advantage which is 
given to the injured belligerent in comparison with 
the grave evils of an indefinite increase in the number 
of international controversies. Experts are perfectly 
able to distinguish vessels built primarily for warlike 
use; there would therefore be little practical difficulty 
in preventing their exit from neutral ports, and there 
is no reason for relieving a neutral government from a 
duty which it can easily perform. But it is otherwise 
with many vessels primarily fitted for commerce. 
Perhaps few fast ships are altogether incapable of 
being so used as to inflict damage upon trade; and 
there are at least two classes of vessels which on the 
principles urged by the government of the United 
States in the case of the Georgia might fix a neutral 
state with international responsibility in spite of the 
exercise by it of the utmost vigilance. Mail steamers 
of large size are fitted by their strength and build to 
receive without special adaptation one or two guns of 
sufficient calibre to render the ships carrying them 
dangerous cruisers against merchantmen; and steam 
yachts and vessels of the type of the packets plying 
between Dover and Calais are well suited for use as 
torpedo vessels. These vessels, though of distinct 
character in their more marked forms, melt insensibly 
into other types, and it would be impossible to lay 
down a rule under which they could be prevented 
from being sold to a belligerent and transformed into 
constituent parts of an expedition immediately out
side neutral waters without paralysing the whole
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shipbuilding and ship-selling trade of the neutral 
country.

§ 26. The jurisdiction of a sovereign being ex- Effect of 

elusive, upon him necessarily depends the liberty of sovereign 
the person and the ownership of property within his ^ "P°n> 
dominions. If anyone is retained in captivity there, tumi 
he is identified with the act; and therefore, as it has per,ons' 
always been held, with obvious reason, that it is a 
continuation of hostilities to bring prisoners of war 
into neutral territory, its sovereign cannot allow 
subjects of a state with which he is in amity to re- ’ 
main deprived of their freedom in places under his 
control.1 If they touch his soil they cease to be 
prisoners.1 2 An exception from this general rule is 
made in the case of prisoners on board a commis
sioned ship of a belligerent power, which in virtue of 
a special privilege is looked upon as forming part of 
the territory of its sovereign even while lying within 
neutral waters.3

It is not easy to see why property should not be 2- pr0‘
1 Yattel, lib. iii. chap. vii. 

§ 132; Lord Stowell, in The 
Twee Gebroeders, iii Rob. 165; 
Pando, tit. iii. sect. vii. § 192 ; 
Bluntschli, § 785.

2 The Neutrality Ordinance 
of Austria of 1803 says : ‘ II ne 
sera pas per mis aux Puissances 
belligerantes de mettre a terre 
dans nos ports, etc., aucun in- 
dividu comme prisonnier de 
guerre: car aussitot que de tels 
prisonniers auraient mis le pied 
sur le territoire d’un souverain 
neutre ou ami de leur gouverne- 
ment ils devront etre regardes 
comme libres, et toutes les 
autorites civiles et militaires 
leur devront, sous ce rapport, 
protection et assistance.’ De
Martens, Rec. viii. Ill; and the 
Neutrality Edict of Venice, 1779,

Art. xx. ib. iii. 84.
3 1 It is a principle of public 

law that national ships of war 
entering the port of a friendly 
power open for their reception, 
are to be considered as excepted 
by the consent of that power 
from its jurisdiction.’ C. «/.
Marshall in Exchange v. McFad- 
don, vii Cranch, 145. The rea
sons for this immunity from 
local jurisdiction are stated at 
large in the above judgment, by 
Ortolan, i. 190, and by Calvo, 
§ 371-3, and § 533. The princi
ple is applicable to privateers, 
I?Invincible, i Wheaton, 252 ; 
and according to Hautefeuille 
(tit. vi. chap. ii. sect. 3), and 
Calvo (§ 265) it so far extends to 
prizes that prisoners may be re
tained on board of them,



subject to the principle which governs the treatment 
of persons. It is in fact admitted in the case of that 
which has come into the possession of a belligerent 
by way of booty, whenever the custom of his nation 
requires not merely capture, but continued possession 
during some period, whether definite or not, in order 
to give him a firm title.1 But the practice with 
respect to property taken at sea has till lately been 
anomalous. The right of the captor to it is only 
complete after judgment is given by a prize court. 
If therefore the belligerent, without protection from 
such judgment, carries his prize into neutral waters, 
he brings there property which does not yet belong 
to him; in other words, he continues the act of war 
through which it has come into his power. Indi
rectly also he is militarily strengthened by his use of 
the neutral territory; he deposits an encumbrance, 
and by recovering the prize crew becomes free to act 
with his whole force. Nevertheless, although the 
neutral may permit or forbid the entry of prizes as 
he thinks best, the belligerent is held, until express 
prohibition, to have the privilege not only of placing 
his prizes within the security of a neutral harbour, 
but of keeping them there while the suit for their 
condemnation is being prosecuted in the appropriate 
court.1 2 Most writers think that he is also justified 
by usage in selling them at the neutral port after 
condemnation; and, as they then undoubtedly belong
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1 Vattel, Lord Stowell, and
Bluntschli, loc. cit. On Booty, 
and the time at which property 
in it vests, see Wheaton, Elem. 
pt. iv. chap. ii. § 12, and
Heffter, § 136.

2 1 An attentive review of all 
the cases decided in the courts 
of England and the North Ame
rican United States during the

last war (1793-1815) leads to 
the conclusion that the condemn
ation of a capture by a regular 
prize court, sitting in the country 
of the belligerent, of a prize lying 
at the time of the sentence in a 
neutral port, is irregular, but 
clearly valid.’ This is also the 
law in France. Phillimore, iii. 
§ 379.
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to him, it is hard to see on what ground he can ‘ be 
prohibited from dealing with his own.1 But it is 
now usual for the neutral state to restrain belligerents 
from bringing them prizes into its harbours, except in 
cases of danger or of want of provisions, and then for 
as short a time as the circumstances of the case will 
allow; and it is impossible not to feel an ardent wish 
that a practice at once wholesome and consistent 
with principle may speedily be transformed into a 
duty.2

§ 27. It follows from the fact of a violation of the 
sovereignty of a nation being an international wrong, 
that the injured country has the right of demanding 
redress; and the obligation under which a neutral 
state lies to prevent infraction of its neutrality would 
seem to bring with it the duty of enforcing such 
redress in all cases in which the state would act if 
its own dignity and interests were alone affected. 
Its duty cannot be less than this, because quiescence 
under any act, which apart from the interests of the 
belligerent would not be permitted, is the concession 
of a special favour to his enemy; and it cannot be 
more, because no one has a right to expect another

1 Ortolan, ii. 303, 306, 310. 
He grounds the admission of 
prizes into a neutral port on the 
primd facie evidence of property 
which is afforded by the belli
gerent Hag.

Kent, Comm. Lect. vi. ; 
Manning, 387 ; Wheaton, Elem. 
pt. iv. ch. iii. § 13 ; Pando, 
ttit. iii. sect. vii. § 192 ; Heffter, 
§ i47.

Bluntschli (§ 777 and 857) 
appears to agree with the above 
writers as to the existing law, 
Ibut to think, as is unquestionably 
tthe fact, that it is in course of 
Ibeing changed.

Phillimore (iii. § 139) seems

to look upon a treaty made before 
outbreak of war as needed to 
make the reception of prizes a 
strictly legitimate act.

2 Denmark laid down the rule 
for her guidance so long ago as 
1823, and England, France, the 
United States, Prussia, Italy, 
Sweden, Holland, Spain, Por
tugal, and the Hanseatic Towns 
have gradually acceded to it. 
Some admit prizes taken by 
public ships of war, while ex
cluding those captured by priva
teers ; but all forbid their sale. 
Neat. Laws Comms’ Report, 
Append, iv.; Calvo, § 1090.

Duty of a 
neutral 
state to 
procure re
dress for 
injuries 
done to a 
belligerent 
within its 
territory.
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Practice in 
the matter.

to incur greater inconvenience or peril for him in 
their common quarrel than a man actuated by the 
ordinary motives would undergo on his own account. 
A state is supposed not to allow open violations of its 
territory to take place without exacting reparation; 
it is therefore expected to demand such reparation in 
the interest of the belligerent who may have received 
injury at the hands of his enemy within the neutral 
jurisdiction. And as from the exclusive force of the 
will of a sovereign, all acts contrary to it done within 
his dominions are void, the redress which it is usual 
to enforce consists in a replacement in its anterior 
condition, so far as may be possible, of anything 
affected by the wrongful act. Thus, when in 1864 
the Confederate cruiser Florida was seized in the 
harbour of Bahia by the United States’ steamer 
Wachusett, the Brazilian Government immediately 
demanded reparation from the Cabinet at Washing
ton. The latter was unable to restore the vessel, 
which had foundered in Hampton Roads, but it sur
rendered the crew, and offered a more special satis
faction for the affront to Brazilian sovereignty by 
saluting the flag of the Empire at the spot where the 
offence had been committed, by dismissing the consul 
at Bahia, and by sending the captain of the Wachu
sett before a court-martial. Again, in 1863, the 
Chesapeake, a passenger boat plying between New 
York and Portland, was captured on its voyage by a 
small number of Confederate partisans, who had em
barked at New York. She was pursued by an armed 
vessel belonging to the United States, which found 
her and seized her in British waters. Two men only 
were on board, the rest of the captors having deserted 
her, but a third prisoner was taken out of an English 
ship lying alongside. The United States sur
rendered the vessel and the men, and made an apology



for the violation of territory of which its officers had 
been guilty.1

If an occasion offers, the neutral sovereign will 
take upon himself to undo the wrongful act of the 
belligerent. When property is captured in violation 
of neutrality, whether actually within the neutral 
territory, or by a vessel fitted out in a neutral port, 
it will be seized on entering the neutral jurisdictions,
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and will be restored to
1 Dana’s Wheaton, note to 

§ 430, gives the cases in detail.
2 Wheaton, Elem., pt. iv. 

chap. iii. § 12 ; Pando, tit. iii. 
sec. vii. § 192 ; Hautefeuille, 
tit. vi. sect. ii. and tit. xiii. 
sect. i. § 2; Ortolan, ii. 298; 
Phillimore, iii. § 157-8, § 327, 
and § 372. Calvo, § 1248, 
limits the right of the neutral 
sovereign to cases of capture 
within his jurisdiction.

‘When a captured vessel is 
brought, or voluntarily comes 
infra 'prcesidia of the neutral 
power, that power has the right 
to inquire whether its own neu
trality has been violated by the 
capture, and if so it is bound 
to restore the property.’ La 
Estrella, iv Wheaton, 298. 
jSee also La Amistad de Lues, 
v Wheaton, 385; Talbot v. 
Janson, iii Dallas, 157; and 
the Betsey Cathcart, Bee. 292.

Properly, whatever the muni
cipal means employed, restora
tion ought in all cases to be 
effected, so far as the surrender 
to the belligerent is concerned, 
by an immediate act of the state. 
The wrong being solely inter
national, all its consequences are 
international also; and in most 
countries restoration may be 
made either by the state adminis
tratively, or by its courts judi
cially, Calvo, § 1080, Haute
feuille ubi sup. But the advan-

its original owner.2 The
tage, when the property of indi
viduals is involved* of a judicial 
investigation of evidence, gene
rally throws such cases into the 
lap of the courts. When restora
tion is craved on the ground of 
capture within the neutral terri
tory, the belligerent government 
is expected itself to prosecute 
the suit—the individual owner 
will not be heard; and even a 
consul is not clothed with suffi
cient representative character to 
appear on behalf of his state. 
Note to the Tivee Gebroeders, 
iii Kob. 162; La Santissima 
Trinidad, vii Wheaton, 341 ; 
The Anne, iii Wheaton, 446. 
The latter part of the rule is un
doubtedly logical. ‘ Capture in 
neutral waters as between ene
mies is deemed to all intents and 
purposes rightful. If the neutral 
sovereign omits or declines to 
put in a claim, the property is 
condemned jure belli to the cap
tors.’ An?ie, iii Wheaton, 447 ; 
and see Bluntschli, § 786. But 
when the capture has been the 
result of a remoter breach of 
neutrality on the part of the 
offending belligerent, as by mak
ing neutral territory a base of 
operations, the private owner is 
allowed to claim in the courts of 
the United States. J. Story, 
speaking in 1822, said : ‘ If the 
question were entirely new it 
would deserve very grave con-

Wlien pro
perty cap
tured in 
violation 
of neutral
ity returns 
to the 
neutral 
jurisdic
tion.

Mode in 
which res
titution is 
effected.
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Courts of the United States have gone so far as to 
hold that offending vessels may be pursued and 
captured upon the high seas.1

According to Wheaton it is doubtful whether the 
neutral will restore property, ‘ which has been once 
carried infra prtesidia of the captor’s country, and 
there regularly condemned in a competent court of 
prize; ’ but Ortolan justly urges that as the sovereign 
rights of a nation cannot be touched by the decision 
of a foreign tribunal, the consequences of such a 
decision cannot be binding upon it;2 and it may be

sideration whether a claim 
founded on a violation of our 
neutral jurisdiction could be 
asserted by private persons, or 
in any other manner than by a 
direct interposition of the govern
ment itself. But the practice 
from the beginning of this class of 
cases, a period of nearly thirty 
years, has been uniformly the 
other way, and it is now too late 
to disturb it.’ La Santissima 
Trinidad, vii Wheaton, 349. 
If the captured property has been 
carried into the jurisdiction of 
the belligerent whose subjects 
are the wrongdoers, his courts 
will do justice to the neutral 
state on application being made 
by it to them. Twee Gebroeders, 
ubi sup.; La Nostra Seiiora del 
Carmel contre la Venus de 
Medicis\ Pistoye et Duverdy, 
Traite des Prises Maritimes, i. 
106; Ortolan, ii. 298.

The practice is everywhere 
more or less erroneous theoreti
cally. There can be no doubt 
that it is the government within 
whose territory the wrong has 
been done which ought to call 
into action its own courts in all 
instances in which the prize

comes within its jurisdiction; 
and that the neutral state, when 
the property has been carried 
into the dominions of the belli
gerent, should confine itself to in
ternational means for obtaining 
restitution.

1 Hudson v. Guestier, vi 
Cranch, 284, overruling Bose v. 
Himely, iv Cranch, 279. These 
cases only involved breaches of 
municipal regulations; but they 
are generally held to admit of 
the application which is made of 
them in the text.

2 Wheaton, pt. iv. chap. iii. 
§ 13; Ortolan, ii. 312. An 
incidental remark of J. Johnson, 
made while giving a decision in 
the Supreme Court of the United 
States, supports, and perhaps 
was the source of, Wheaton’s 
opinion. The Arrogante Bar- 
celones, vii Wheaton, 519. It 
has also been said that * The 
sentence of a court of admiralty 
or of appeal in questions of prize 
binds all the world as to every
thing contained in it, because all 
the world are parties to it.’ 
Penhallow v. Doane's Executors} 
iii. Dallas, 86.
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put still more generally that nothing performed mero '
motu by a wrongdoer in confirmation of his own 
wrongful act can affect the rights of others.

The case, however, stands differently when the When it is 
captured property is a ship which, before returning which has 
to the neutral port, has been furnished with a com- ^ertcd°mt0 
mission from the captor’s sovereign. The Admiralty acommis-

1 . ° . , - A sioned ship
courts of the neutral may enquire whether the vessel of war. 

is in fact commissioned;1 but so soon as it is proved 
to be invested with a public character, though the 
right of the neutral state to expect redress for the 
violation of its sovereignty remains unaltered, its 
own right to apply the remedy is gone. The vessel 
has become by an accepted fiction, which no one 
nation can reject, part of the territory of the state 
from which the commission has issued. Its seizure 
would therefore be an act of war, and the neutral can 
only apply for satisfaction to the offending belligerent.2

1 L'Invincible, i Wheaton, 
254.

■ 2 It was contended on behalf
of the United States before the 
Tribunal of Arbitration of 
Geneva, that Great Britain had a 
right to seize vessels fitted out in 
violation of her neutrality on entry 
into her ports after receipt of a 
commission. State Papers, North 
America, 1872. Case of the 
United States, p. 55. Argument 
of the United States, p. 113. 
The argument seems to rest on 
the assumptions; 1. that the privi
lege of extraterritoriality accorded 
to foreign public vessels is re
vocable at will. 2. That a bel
ligerent people not recognised as a 
nation does not possess the same 
belligerent privileges as a recog
nised state. ' The second of these 
assumptions raises a somewhat 
new point, and requires an argu
ment which is foreign to the

scope of this work, but of which 
I cannot think that the conclusion 
would be uncertain. The con
trary of the first appears to me 
to be as well established as any 
arbitrary practice in international 
law. The dicta of Count Sclopis 
and Baron Itajuba, which im
plicitly recognise its validity, are 
unsupported by reasons. The 
authority of the Judges of the 
United States is no doubt 
divided. In the case of the 
Gran Para, C. J. Marshall held 
that the jurisdiction of the 
neutral courts was not ousted 
by a commission which there 
was reason to believe had been 
granted in order to elude the 
consequences of a violation of 
neutral sovereignty, vii Whea
ton, 486. But J. Story on the 
other hand ruled with the utmost 
generality that 1 the commission 
of a public vessel, signed by the



Exclusion 
of such 
ships from 
neutral 
ports.

But though, if a vessel so commissioned is 
admitted at all within the ports of the neutral, it 
must be accorded the full privileges attached to its 
public character, there is no international usage 
which dictates that ships of war shall be allowed to 
enter foreign ports, except in cases of imminent 
danger or urgent need. It is fully recognised that 
a state may either refuse such admission altogether, 
or may limit the enjoyment of the privilege by what
ever regulations it may choose to lay down. It is 
therefore eminently to be wished that a practice may 
be established under which a neutral government 
shall notify at the commencement of a war, that all 
vessels mixed up in certain specified ways, whether 
as agents or as objects, with an infringement of its 
neutrality, will be excluded from its ports. The 
rules established by the empire of Brazil during the 
American civil war adopted this precaution, though 
in dangerously vague language, by directing that no 
belligerent who had once violated the neutrality of 
the empire should be admitted to its ports during 
the continuance of hostilities, and that all vessels 
attempting acts tending to such violation should be 
compelled to leave its maritime territory immediately, 
without receiving any supplies.1

No practice as yet exists with respect to the ex
action by the neutral sovereign of reparation for acts 
done outside his jurisdiction, but flowing from a

proper authorities of the nation case of Great Britain, State 
to which it belongs, is complete Papers, North America, 1872, 
proof of national character,’ La p. 24.
Santissima Trinidad, vii Whea- 1 State Papers, North Ame- 
ton, 283. The true general rica, 1873; Protocols, &c. 202. 
principles of law upon the matter Mr. Bernard, however, shows 
are excellently given in Mr. that such a practice would not 
Bernard’s Neutrality of Great be unattended with inconveni- 
Britain during the American ence. Neutrality of Great 
Civil War, p. 413, and in the Britain, 414.
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violation of his neutrality, when neither the captured 
property nor the peccant vessel return to his terri
tory.

§ 28. A belligerent who, when attacked in 
neutral territory, elects to defend himself, instead of 
trusting for protection or redress to his host, by his 
own violation of sovereignty frees the neutral from 
responsibility.

In 1814 an American privateer, the General 
Armstrong, was found at anchor in Fayal harbour by 
an English squadron. A boat detachment from the 
latter approached the privateer and was fired upon. 
The next day one of the vessels of the squadron took 
up position near the General Armstrong to attack 
her. The crew, not finding themselves able to resist, 
abandoned and destroyed her. The United States 
alleged that the Portuguese Governor had failed in 
his duty as a neutral, and demanded a large compen
sation for the owners of the privateer. After much 
correspondence the affair was submitted in 1851 to 
the arbitration of the President of the French Re
public, who held that as Captain Reid, of the 
privateer, ‘ had not applied at the beginning to the 
neutral, but had used force to repel an improper 
aggression, of which he stated himself to be the ob
ject, he had himself disregarded the neutrality of the 
territory in which he was, and had consequently 
released its sovereign from all obligations to protect 
him otherwise than by his good offices ; that from 
that moment the Portuguese Government could not 
be responsible for the results of a collision which had 
taken place in contempt of its sovereign rights.’1

1 Ortolan, ii. 547, gives the gerent attackedinneutral territory 
text of the President’s award, to be justified in using force in 
Story (Anne, iii Wheaton, 447) self-defence, 
seems to have considered a belli-

Effect of 
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territory.
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Reparation 
clue by a 
neutral 
state for 
permitted 
violation 
of neutral
ity.

Hospital
ity and 
asylum.

To land 
forces of a 
belligerent.

~ § 29. A neutral state which overlooks such
violations of its neutrality as it can rightly be ex
pected to prevent, or which neglects to demand re
paration in the appropriate cases, becomes itself an 
active offender. It is bound therefore to offer satis
faction in some form to the belligerent whose in
terests have been prejudiced by its laches. The 
nature of this satisfaction is a matter for agreement 
between the parties. It may consist either in an 
apology, in monetary compensation for actual losses, 
or in a combination of the two ; and M. Bluntschli 
is certainly premature in laying down as a rule of 
law that it is incumbent on the neutral state ‘ to in
demnify the injured belligerent from the losses which 
he would have avoided had the duties of the neutral 
been properly fulfilled.’1

§ 30. Although it is incumbent on the neutral 
not to lend his territory for purposes of war, his 
right to admit his friends within it extends to the 
reception of belligerent forces under such conditions 
as shall guard against any abuse of his hospitality. 
Custom and the inherent difference between land and 
marine war have rendered these conditions unlike in 
the two cases. Perhaps the only occasion which 
hostilities on land afford to the neutral of extending 
his hospitality to belligerent persons other than those 
who resort to his country for commercial or private 
reasons, and who have therefore no relation to the 
war, is when a beaten army or individual fugitives 
take refuge in his territory from the pursuit of their 
enemy. Humanity and friendship alike recommend 
him to receive them, but his duty to the other bel
ligerent requires that they shall not again start from 
his soil in order to resume hostilities ; and it has

1 Droit International, § 779 bis.
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been the invariable practice in late wars to disarm 
troops crossing the neutral frontier and to intern 
them till the conclusion of peace. The convention 
under which Switzerland received the army of 
General Clinchant suggests a difficulty which may in 
the future interfere with the continuance of neutral 
custom in the precise form which it wears at present. 
It would be intolerably burdensome to a neutral state 
to maintain as guests for a long time any consider
able body of men ; on the other hand by levying the 
cost of their support upon the belligerent an indirect 
aid is given to his enemy, who is relieved from the 
expense of keeping them, and the trouble of guarding 
them as prisoners of war, while he is as safe from the 
danger of their reappearance in the field as if they 
were in his own fortresses. Perhaps the equity of 
the case and the necessity of precaution might both 
be satisfied by the release of such fugitives under a 
convention between the neutral and belligerent states 
by which the latter should undertake not to employ 
them during the continuance of the war.

§ 31. Marine warfare so far differs from hostilities 
on land that the forces of a belligerent may enter 
neutral territory without being under stress from 
their enemy. Partly as a consequence of the fiction 
of extraterritoriality of public ships of war, partly 
because of the inevitable conditions of navigation, it 
is not the custom to apply the same rigour of pre
caution to naval as to military forces. A vessel of 
war may enter and stay in a neutral harbour without 
special reasons; she is not disarmed on taking refuge 
after defeat; she may obtain such repair as will 
enable her to continue her voyage in safety, she ma}>‘ 
take in such provisions as she needs, and if a steamer 
she may fill up with coal; nor is there anything to 
prevent her from enjoying the security of neutral

To naval 
forces.
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waters for so long as may seem good to her. But in 
the treatment of ships, as in all other matters in which 
the neutral holds his delicate scale between two bel
ligerents, a tendency towards the enforcement of a 
harsher rule becomes more defined with each succes
sive war. It is easy to fix the proper measure of 
repairs; difficulties, which have already been dis
cussed, may sometimes occur with reference to sup
plies of coal or provisions; but if a belligerent can 
leave a port at his will the neutral territory may be
come at any moment a mere trap for an enemy of in
ferior strength. Accordingly, during a considerable 
period, though not very generally or continuously, 
neutral states have taken more or less precaution 
against the danger of their waters being so used.1 
Perhaps the usual custom until lately may be stated 
as having been that the commander of a vessel of 
war was required to give his word not to commit 
hostilities against any vessel issuing from a neutral 
port shortly before him, and that a privateer as being 
less a responsible person was subjected to detention 
for twenty-four hours.2 The disfavour however with 
which privateers have long been regarded has not in
frequently led to their entire exclusion, save in cases

1 So long ago as 1759 Spain 
laid down the rule that the first 
of two vessels of war belonging to 
different belligerents to leave one 
of her ports should only be fol
lowed by the other after an inter
val of twenty-four hours, Ortolan, 
ii. 257. In 1778 the Grand Duke 
of Tuscany forbade both ships of 
war and privateers to go out for 
twenty-four hours after a ship 
whether enemy or neutral (di 
qualsivoglia bandiera), De Mar
tens, Rec. iii. 25. The Genoese 
rule was the same; Venice was 
contented with the promises of the

neutral commander that he would 
not molest an enemy or neutral for 
twenty-four hours, but she re
tained privateers for that time in 
port, ib. 80. The Austrian procla
mation of neutrality 1808 ordered 
vessels not to hover outside the 
Austrian ports, nor to follow 
their enemies out of them; it also 
imposed the twenty-four hours 
rule on privateers, and in the case 
of ships of war required the word 
of the captain that he would not 
commit hostilities.

2 Pistoye et Duverdy, i. 
108.
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of danger from the sea or of absolute necessity; and 
the twenty-four hours rule has been extended to 
public ships of war by Italy, France, England, 
the United States, and Holland. Probably it may 
now be looked upon as a regulation which is practi
cally sure to be enforced in every war.

Mr. Bernard says: ‘The rule that when hostile 
ships meet in a neutral harbour the local authority 
may prevent one from sailing simultaneously with or 
immediately after the other, will not be found in all 
books on International Law. It is however a con
venient and reasonable rule; it has gained, I think, 
sufficient foundation in usage; and the interval of 
twenty-four hours adopted during the last century in 
a few treaties and in some marine ordinances has 
been commonly accepted as a reasonable and con
venient interval.’1

It will probably be found necessary to supple
ment the twenty-four hour rule by imposing some 
limit to the time during which belligerent vessels 
may remain in a neutral port when not actually 
receiving repairs. The insufficiency of the twenty- 
four hour rule, taken by itself, is illustrated by an

1 Hist. Acc. of the Neut. of 
Great Britain, p. 273. The 
treaties in which the exercise of 
this rule is provided for are all 
with the Barbary States. Blunt
schli declares in unqualified 
terms that 1 in strict law a ship 
of war cannot quit a neutral port 
for four-and-twenty hours after 
the departure of an enemy’s 
vessel,’ § 776 bis. If inter
national law contained any such 
rule, a correlative duty of en
forcing it would weigh upon the 
neutral; but of this I can find 
no indication. The neutral may 
take what precautions he chooses

in order to hinder a fraudulent 
use being made of his ports pro
vided he attains his object. If 
he prefers to rely upon the word 
of a commander there is nothing 
to prevent him. Even if the 
twenty-four hours rule becomes 
hardened by far longer practice 
than now sanctions it, the right 
of the neutral to vary his own 
port regulations can never be 
ousted. The rule can never be 
more than one to the enforce
ment of which a belligerent may 
trust in the absence of notice to 
the contrary.
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incident which, occurred during the American Civil 
War. In the end of 1861, the United States corvette 
Tuscarora arrived in Southampton Waters with the 
object, as it ultimately appeared, of preventing the 
exit of the Confederate cruiser Nashville, which was 
then in dock. By keeping up steam, and having slips 
on her cable, so that the moment the Nashville 
moved, the Tuscarora should precede her, and claim 
priority of sailing, by moving and returning again 
within twenty-four hours, and by notifying and then 
postponing her own departure, the latter vessel 
attempted, and for some time was able, to blockade 
the Nashville within British waters. In order to 
guard against the repetition of such acts, it was 
ordered in the following January that during the 
continuance of hostilities, any vessel of war of either 
belligerent entering an English port, should ‘ be 
required to depart and to put to sea within twenty- 
four hours after her entrance into such port, except 
in case of stress of weather, or of her requiring 
provisions, or things necessary for the subsistence 
of her crew, or repairs; ’ in either of which cases the 
authorities of the port were ordered ‘ to require her 
to put to sea as soon as possible after the expiration 
of such period of twenty-four hours.’ In 1870 the 
same rule was laid down; and the United States,, 
unwilling to allow to others the license which she 
permitted to herself, adopted an identical regulation. 
It is, perhaps, not unlikely soon to become general.1

1 Bernard, 270; Neut. Laws Comms' Rep., Append. No. vi.; 
State Papers, Ixxi. 167, 1871.



87

PART III.

CHAPTER I.

GENERAL VIEW OE THE RELATIONS OF BELLIGERENT 

STATES AND NEUTRAL INDIVIDUALS.

§ 32. The general right possessed by a belligerent 
of restraining commercial acts done by private persons 
which materially obstruct the conduct of hostilities, 
gives rise to several distinct groups of usage corre
sponding to different commercial relations between 
neutrals and the other belligerents.

All trade divides itself into two great head'i T+ 
consists either in the purchase or sale of goods, or 
in carrying them for hire from one place to another. 
The purchase of goods by a neutral is the subject of 
no belligerent restriction. The general principle 
that a neutral has a right to trade with his belli
gerent friend, necessarily covers a commerce by 
which the war can in no case be directly affected. 
The belligerent gains nothing else than his mercan
tile profit, and to forbid such trade would therefore 
be to forbid all trade. But by the sale of goods the 
neutral may provide his customer with articles 
which, either by their own nature, or from some 
peculiar need on the part of the belligerent, may be 
of special use in the conduct of hostilities. These, 
therefore, the enemy of the latter may intercept on

General 
principles 
of the law.
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their road after leaving neutral soil, and before 
delivery to the belligerent purchaser has transformed 
them into goods liable to seizure for another reason, 
Again, under the second head a neutral may send 
articles innocent in themselves for sale in places 
access to which the belligerent thinks it necessary 
for the successful issue of his war to forbid alto
gether, and which he is allowed to bar by so placing 
an armed force as to make approach dangerous; or 
the neutral may employ his ships in effecting a 
transport illicit because of the character of the mer
chandise or of the place to which it is taken; or finally 
he may associate his property with that of the belli
gerent in such manner as to show the existence of a 
community of interest, or an intention of using his 
neutral character to protect his friend. The effect 
of the various acts which fall under these heads differs 
with the degree of noxiousness which is attributed to 
them; but in all cases, as the. possession of a right 
carries with it the further right to use the means 
necessary for its enforcement, the belligerent is al
lowed to inflict penalties of sufficient severity to be 
deterrent.

The larger bodies of practice which have asserted 
themselves successfully with reference to these divi
sions, may on the whole be explained by the more or 
less reasonable application of the principle that a 
belligerent has the right to carry on his operations 
without obstruction. It is easy to see the relation 
to this principle of the prohibition to carry goods the 
supply of which may increase the strength of a bel
ligerent, and of that to carry any goods to besieged 
places; and though the connection is less plain, it 
can still be discovered in the cases where, by associ
ating himself with belligerent property, a neutral 
would, if left alone, impede the belligerent right of
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weakening and embarrassing bis enemy by seizing bis 
property. But two exceptional practices must either 
be looked upon as abnormal, or must be explained 
by the admission of a different and very dangerous 
principle as a ground of international rule.

§ 33. The better established of these customs arises 
out of the right of barring access of innocent trade to 
an enemy’s country, and under the name of commercial 
blockade has extended the prohibition beyond the 
area of purely military operations to all coasts which 
can be guarded by the fleet of the belligerent. A 
blockade which is, or which forms part of a military 
operation, may consist in a siege,—i.e. in an invest
ment combined with an attack ; or in a simple invest
ment, of which the object is to reduce a place by 
famine; or in the denial to commerce of a portion of 
coast of indefinite extent, in order to embarrass the 
movements of a land force of the enemy which but 
for the blockade would draw its supplies, or a portion 
of them, from the sea. All these kinds of blockade 
are of course fully warranted by the right of a belli
gerent to carry out his operations of war without 
being obstructed by neutrals. But according to exist
ing usage it would be legitimate, in a war between 
England and the United States, for the former 
power to blockade the whole Californian coast, while 
the only military operations were being conducted on 
the Atlantic seaboard and along the frontiers of 
Canada. To forbid all neutral commerce, when no 
immediate military end is to be served, and when the 
effect of the measure upon the ultimate issue of the 
war is so slight as usually to be almost inappreciable, 
is to contradict in the plainest manner the elementary 
principle that neutrals have a right, as a general rule, 
to trade with the enemy.1 If this principle can be

1 ‘ The right of blockade is limited right to cripple the 
founded not on any general un- enemy’s commerce with neutrals

Exception
al practice.

Commer
cial block
ade.
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invaded in order that a belligerent may be subjected 
to a mere incidental annoyance, it is for all practical 
purposes non-existent. The theoretic reasoning
by all means effectual for that 
purpose, for it is admitted on all 
bands that a neutral bas a right 
to carry on with eacb of tbe 
belligerents during war all tbe 
trade wbicb was open to bim in 
times of peace, subject to tbe ex
ceptions of trade in contraband 
goods and trade witb blockaded 
ports. Both these exceptions 
seem founded on tbe same reason, 
viz. that a neutral bas no right 
to interfere with the military 
operations of a belligerent either 
by supplying his enemy with 
materials of war, or by holding 
intercourse with a place which 
be bas besieged or blockaded.’ 
The Francislca, x Moore, 50.

Until tbe outbreak of the 
civil war in America some dis
position was shown by the states
men of the United States to 
question the propriety of com
mercial blockades, and they put 
the objection to them with much 
force. Mr. Marshall said : ‘ On 
principle it might well be ques
tioned whether this rule (viz. 
that of confiscation of vessels) 
can be applied to a place not 
completely invested by land as 
well as by sea. If we examine 
the reasoning on which is founded 
the right to intercept and con
fiscate supplies designed for a 
blockaded town, it will be difficult 
to resist the conviction that its 
extension to towns invested by 
sea only is an unjustifiable en
croachment on the rights of 
neutrals.’ Mr. Marshall to 
Mr. King, September 20, 1800; 
iii Wheaton, Append.

And Mr. Cass, on tbe break
ing out of tbe Italian war, issued

a circular to the American re
presentatives in Europe in which 
it was laid down that 1 Tbe 
blockade of an enemy’s coast, in 
order to prevent all intercourse 
with neutrals, even for tbe most 
peaceful purpose, is a claim which 
gains no additional strength by 
an investigation into the founda
tion on which it rests, and tbe 
evils which have accompanied its 
exercise call for an efficient 
remedy. The investment of a 
place by sea and land witb a 
view to its reduction, preventing 
it from receiving supplies of men 
and materials necessary for its 
defence, is a legitimate mode of 
prosecuting hostilities, which 
cannot be objected to so long as 
war is recognised as an arbiter 
of national disputes. But the 
blockade of a coast, or of com
mercial positions along it, with
out any regard to ulterior mili
tary operations, and with the 
real design of carrying on a war 
against trade, and from its very 
nature against the trade of peace
ful and friendly powers, instead 
of a war against armed men, is a 
proceeding which it is difficult 
to reconcile with reason or the 
opinions of modern times. To 
watch every creek and river and 
harbour upon an ocean frontier 
in order to seize and confiscate 
every vessel with its cargo at
tempting to enter or go out, 
without any direct effect upon 
tbe true objects of war, is a mode 
of conducting hostilities which 
would find few advocates, if now 
first presented for consideration.’ 
Quoted in Cobden's Speeches, 
vol. ii. 288. Mr. Cobden bim-



which would justify a commercial blockade would 
equally justify an order, unsupported by the presence 
of an armed force, prohibiting neutrals from entering 
an enemy’s port, and declaring any vessel with such 
destination to be a good prize. The best excuse for the 
usage is that the line of separation between a military 
and a commercial blockade is in some cases extremely 
fine; and that occasionally a blockade which in its 
origin is of the latter character is insensibly trans
formed into the former. Thus the blockade of the 
whole coasts of the Confederated States during the 
American civil war, which began by being no more 
than the largest commercial blockade ever instituted, 
was ultimately of considerable military importance, 
and aided directly in carrying out a plan of operations 
which had for its object to stifle the enemy by com
pression on every side.

It may also be urged that in proportion as general 
maritime commerce becomes freed from liability 
to capture, it is necessary that a belligerent should 
be confirmed in the special privileges which enable 
him to overcome the advantages derived by his 
enemy from the ease and cheapness of transport by 
sea. Owing to the limitation of transport by land to 
certain lines of road, and to the cost of effecting it 
by indirect routes, an invasion intercepts trade over 
a larger area than could be generally touched by 
such blockades as are combined with military opera
tions. Wars therefore which are carried on by land, 
incidentally establish blockades upon a very large 
scale, and among the means by which an invasion is 
calculated and intended to reduce an enemy, is the 
derangement to his foreign and internal trade which

self argued warmly in favour of blockades. See his Speeches, 
the suppression of commercial Foreign Policy, No. vii.

BELLIGERENT STATES AND NEUTRAL INDIVIDUALS. 91



92 EIGHTS AND DUTIES OF NEUTEALS.

The rule of 
the war of 
1756.

is caused by the occupation of his country. Although 
therefore, when this derangement is itself the sole 
object to which military forces are directed, they are 
engaged in military operations in so strained a sense 
that the manner in which a neutral is affected must 
be looked upon as anomalous, it is not likely that the 
right of maintaining commercial blockades will be 
readily abandoned, nor, in spite of the very serious 
objections which exist against them in their more 
extreme forms, is it quite certain that neutrals have 
a moral right to demand their cessation.1

§ 34. The second exceptional practice is that 
known as the rule of the war of 1756. It was 
formerly the policy with all European governments 
to exclude foreign ships from trade with their 
colonies, and though this rule has been destroyed 
or modified, it is still unusual to permit strangers to 
engage in the coasting trade from one port to another 
of the home country.

These exclusions gave rise to the question whether 
if a belligerent throws open his close trade in time of 
war either to a favoured neutral or to all neutrals, his 
enemy has a right to deny to them the enjoyment of 
the proffered advantages- The first occasion on which 
the principle came into dispute, on considerations of

1 Some foreign writers (Or
tolan, ii. 329; Hautefeuille, tit. 
ix. chap. i. sect. 1) have en
deavoured to found the right of 
blockade on the theory that the 
space of water attached terri
torially to the land is conquered 
by the belligerent who occupies 
it with his naval forces, and that 
he refuses entrance to it in virtue 
of his territorial right. The 
objection of M. Cauchy is per
fectly sound, that as water is 
merely attached to the land, 
which alone renders it susceptible

of appropriation, conquest of the 
land must be a necessary pre
liminary of legal right over the 
neighbouring sea. But whether 
the theory is tenable or not, the 
usage did not arise out of it; it 
is merely a modern invention, 
useless for any purpose except 
to give a logical satisfaction to 
the minds of writers who without 
it would have been painfully 
affected by the abnormal cha
racter of a practice which they 
were bound to recognise.



general law,1 was in 1756, when the French, under 
the pressure of the maritime superiority of England, 
opened the trade between the mother-country and 
its colonies to the Dutch, while persisting in their 
habitual exclusion of other neutrals. The English 
captured and condemned the Dutch ships, with their 
cargoes, on the ground that they had been in effect 
incorporated into the French commercial navy. 
Before the outbreak of war in 1779, France 
announced, probably as a measure of precaution, 
that trade with her West Indian colonies would 
thenceforth be permanently open; the rule which 
the English had laid down in 1756 was therefore 
allowed to sleep. It is not easy to say how far 
acquiescence in a change of policy on the part of 
France, which can only have been looked upon as 
colourable, was suggested by the dominant opinion 
of the time. In the century which preceded the 
commencement of the American war, eight treaties, 
including those of Utrecht between England and 
France, and between France and the United Provinces, 
stipulated that either of the contracting parties 
should be at liberty to trade between ports belonging 
to enemies of the other;1 2 and, as might be expected, 
the first armed neutrality asserted the freedom 
of coasting trade as one of the privileges for which 
its members contended. On the other hand only 
two treaties have expressly declared such trade to

1 A controversy which oc- United Provinces and Spain,
curred between the English and 1676 (ib. 325), the United Pro
Dutch in 1674 seems to have vinces and Sweden, 1679 (ib. 
been determined on conventional 439), the United Provinces and 
grounds. Russia, 1715 (ib. viii. i. 469),

2 These treaties were, be- Spain and the Empire, 1725 (ib. 
sides those of Utrecht, that be- ii. 115), and France and the 
tween England and the United United States, 1778 (De Martens, 
Provinces in 1675 (Dumont, vii. Rec. ii. 598).
i. 319), and those between the
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Its exten
sion in 
1793.

be unlawful; but the French Reglements of 1704 
and 1744 both enforced the principle of the rule with 
the utmost stringency. Whatever may have been 
the state of current opinion before the beginning 
of the French revolutionary wars, the rule of 1756 
was then revived in more than its former strength.

There can be no question that a special privilege 
such as that enjoyed by the Dutch, exposes the 
neutral to be suspected of collusion with the 
belligerent whose favours he accepts; and that he 
cannot complain if the enemy of his friend forms a 
harsh judgment of his conduct. But the matter 
stands otherwise if a trade is opened to all neutrals 
indifferently. In 1798, however, they were not 
only forbidden by England to carry French goods 
between the mother-country and her colonies, or to 
engage in her coasting trade,1 but they were also 
exposed to penalties for conveying neutral goods 
from their own ports to those of a belligerent colony, 
or from any one port to another belonging to the bel
ligerent country. The reasons for this severity may 
be gathered from the judgments of Lord Stowell. It 
wras considered that a belligerent would not relax a 
system of such importance as that under which he 
retained in his own hands the coasting and colonial 
traffic, unless he felt himself to be disabled from 
carrying it on; that under such circumstances the 
neutral must be aware that he was assisting one of 
the two parties to the war in a peculiarly effective 
manner; ‘ was it,’ in fact, ‘ possible to describe a more 
direct and more effectual opposition, to the success 
of hostilities, short of actual military assistance ? ’

1 It was the rule of English belligerent goods between belli- 
prize courts to give freight to gerent ports entailed as its prac- 
the neutral carrier when enemy’s tical effect the withdrawal of 
goods in his custody were seized, this indulgence.
The prohibition to trade with
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"With respect to colonial trade, there was a further 
reason. Colonies were often dependent for their 
existence on supplies from without; if they could not 
be supplied and defended by their owner, they fell 
of necessity to the belligerent who had incapacitated 
him from holding the necessary communication with 
them. What right had a third party to step in and 
prevent the belligerent from gathering the fruit of his 
exertions? These arguments, taken alone, would be 
equally valid against any trade in innocent commodi
ties, the possession of which might be accidentally 
valuable to a belligerent; but they were really rooted 
in the assumption that a neutral is only entitled to 
carry on trade which is open to him before the war. 
Upon him lies the burden of proving that his new 
trade is harmless to the belligerent; and if he fails 
in this proof, the support which he affords to the 
enemy may be looked upon as intentionally given. 
The justice of this doctrine was strongly contested 
by the American Government; it has since remained 
a subject of lively debate in the writings of 
publicists;1 and it cannot be said to have been 
sanctioned by sufficient usage to render such de
bate unnecessary. Nor is it easy to see that the

1 See Wheaton, i. Append. 
Note iii. for a detailed history of 
the practice during the Seven 
Years’ War, and those of the 
American and French Kevolu- 
tions. Justice Story thought 
coasting trade to be too exclu
sively national for neutrals to be 
permitted to engage in it, and 
was ‘ as clearly satisfied that the 
colonial trade between the mother- 
country and the colony, when that 
trade is thrown open merely in 
war, is liable in most instances to 
the same penalty;’ but he ob
jected to the further extension

of the rule which forbade all 
intercourse with the colony. 
The English writers, Manning 
(195), Phillimore (iii. § 225), 
uphold the principle of the rule, 
and Heffter (§ 165), though 
clearly disliking the rule, treats 
it as fairly established; Wheaton 
(pt. iv. chap. iii. § 27), Kent (Lect. 
v.) and Ortolan (lib. iii. chap, v.) 
come to no definite conclusion; 
Bluntschli (§ 799-800), Gessner 
(266-77), Calvo (§ 1100) pro
nounce for the legality of the. 
prohibited commerce.
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Heads oflaw.

question has necessarily lost its importance to the 
degree which is sometimes thought. The more widely 
the doctrine is acted upon that enemy’s goods are 
protected by a neutral vessel, the more necessary 
it is to determine whether it ought to be governed 
in a particular case by exceptional considerations.

The arguments which may be urged on behalf of 
the right of neutrals to seize every occasion of ex
tending their general commerce, do not seem to be 
susceptible ot a ready answer. Neutrals are in no 
way privy to the reasons which may actuate a 
belligerent in throwing open a trade which he has 
previously been unwilling to share with them; they 
can be no more bound to inquire into his objects in 
offering it to them than they are bound to ask what 
it is proposed to do with the guns which are bought 
in their markets. The merchandise which they carry 
is in itself innocent, or is rendered so by being put 
into their ships; in the case of coasting trade they 
take it to ports into which they can carry like 
merchandise brought from a neutral harbour; and 
the obstructing belligerent is unable to justify his 
prohibition by any military strength which it confers 
upon him. On the one hand the neutral is free from 
all belligerent complicity with a party to the war; on 
the other the established restrictive usages afford no 
analogy which can be extended to cover the particular 
case.

§ 35. The above being the only exceptions from 
the general rule that permitted restraints upon neutral 
trade flow from a right conceded to the belligerent to 
prevent his military operations from being obstructed, 
it is evident that such differences as may exist in 
other matters between the practices and the doctrines 
on the subject which are in favour with various 
nations, arise not from disagreement as to the ground



principles of law, but as to the extent or the mode of 
their application. It is admitted in a general sense that 
a belligerent may restrain neutral commerce, but it is 
disputed whether he may interfere at all with certain 
kinds of trade, and with respect to others how far his 
rights extend. In one or other of these ways each of 
the divisions of trade before mentioned has been, or still 
is, the subject of lively controversy; and in the follow
ing chapters it will therefore be necessary to examine 
each in more or less of detail.

The law affecting them may be divided into the 
following heads—

i. That which deals with forbidden goods, viz.,
articles contraband of war.

ii. That which deals with forbidden carriage in
its subdivisions of

1. Carriage of analogues of contraband, viz.,
persons and despatches affected with a
specially dangerous character.

2. Carriage of goods to forbidden places; i.e. to
places under blockade.

iii. That which deals with neutral goods entrusted
to or under the protection of a belligerent.

Together with the law belonging to the second 
head, must be mentioned the prohibition to carry 
goods belonging to a belligerent, which though no 
longer a dominant rule, is not yet so fully abandoned 
that it can be passed by in silence.

Finally, it is convenient to treat separately the law 
of visit and seizure, or the means which a belli
gerent is authorised to take in order to establish 
that a neutral trader can be affected by penalties 
for any of the above reasons.
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Uncer
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Views of 
Grotius.

CHAPTER II.

CONTRABAND.

§ 86. The privilege has never been denied to a 
belligerent of intercepting the access to his enemy of 
such commodities as are capable of being immediately 
used in the prosecution of hostilities against himself. 
But at no time has opinion been unanimous as to what 
articles ought to be ranked as being of this nature, 
and no distinct and binding usage has hitherto been 
formed, except with regard to a very restricted class.

Grotius placed all commodities under three 
heads. 4 There are some objects,’ he says, ‘ which 
are of use in war alone, as arms; there are others 
which are useless in war, and which serve only for 
purposes of luxury; and there are others which can 
be employed both in war and in peace, as money, 
provisions, ships, and articles of naval equipment. 
Of the first kind it is true, as Amalasuintha said to 
Justinian, that he is on the side of the enemy who 
supplies him with the necessaries of war. The 
second class of objects gives rise to no dispute. With 
regard to the third kind, the state of the war must 
be considered. If seizure is necessary for defence, 
the necessity confers a right of arresting the goods, 
under the condition however that they shall be 
restored unless some sufficient reason interferes.’1 
The division which was made by Grotius still

1 Sunt res quae in bello sunt quae in bello nullum habent 
tan turn usum habent, ut arma; usum, ut quae voluptati insei>



CONTRABAND. 99

remains the natural framework of the Subject. 
Objects which are of use in war alone are easy to 
enumerate and to define. They consist of arms and 
ammunition, the lists of which, as contained in 
treaties, remain essentially the same as in the 
eighteenth century. The only variations which time 
has introduced have followed the changes in the form 
and names of weapons. As to this head there
fore there is no difference of opinion; but beyond it 
certainty is at once lost. The practice of different 
nations has been generally determined by their 
maritime strength, and by the degree of convenience 
which they have found in multiplying articles, the free 
import of which they have wished to secure for them
selves, or to deny to their enemy. Frequently, 
they have endeavoured by their treaties to secure 
immunity for their own commerce when neutral, and 
have extended the list of prohibited objects by pro
clamation so soon as they became belligerents.

§ 37. Of the treaties concluded by the United 
Provinces with England, France, Spain, and Sweden, 
between 1646 and the end of the seventeenth century, 
only three contained articles classing as contraband 
any other commodities than munitions of war. In 
these three the addition of horses was made. In four 
treaties provisions, and in two naval stores, were 
expressly excluded.1 But in 1652, being at war
viunt: sunt quse et in bello et me non possum nisi quae mittun- 
extra bellum usum habent, ut tur intercipiam, necessitas jus 
pecunise, commeatus, naves et dabit, sed sub onere restitutionis 
quse navibus adsunt. In primo nisi causa alia accedat. De Jure 
gen ere verum est dictum Amala- Belli et Pads, lib. iii. c. i. § 5. 
suintliee ad Justinianum, in 1 With France, 1646 (Du- 
hostium esse partibus qui ad mont, vi. i. 342); Spain, 1650 
bellum necessaria hosti adminis- (ib. 570); England, 1654 (ib. ii. 
trat. Secundum genu3 querelam 74); England, 1668 (ib. vii. i, 
non habet. In tertio illo genere 74); England,1674(^.282); Eng- 
usus ancipitis distinguendus land,1675(^. 288); Sweden, 1675 
erit belli status. Nam si tueri (ib. 316); France, 1678 (ib. 357).

Practice in 
the seven
teenth 
century. . 
The United 
Provinces.
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England,

with England, and again in 1657 with Portugal, 
they issued edicts placing articles of naval construc
tion in the list of contraband; in the beginning of 
each subsequent war a like edict was promulgated, 
and in 1689 a further enlargement embraced grain 
and provisions of every sort.1

The stipulations of the treaties entered into by 
England were more varied than those by which 
Holland was bound. In one provisions were stated 
to be contraband; in two they were excluded. 
Horses and soldiers were included in three, and 
money and ships in two; on the other hand materials 
of naval construction were excluded in one.1 2

There is some reason to believe that the accepted 
English list of contraband articles varied considerably 
during the century. In 1626, it appears from letters 
of the Marechal de Bassompierre, then ambassador in 
London, that the English negotiators with whom he 
treated counted amongst the number metals, money, 
timber, and provisions;3 but in 1674, Sir Leoline 
Jenkins, in reporting to the King upon a case in 
which English pitch and tar, carried in a Swedish 
vessel, had been captured and taken into Ostend for 
adjudication, said that ‘ these goods, if they be not 
made unfree by being found in an unfree bottom, 
cannot be judged by any other law but by the 
general law of nations. I am humbly of opinion 
that nothing ought to be judged contraband by that 
law in this case, but what is directly and immediately 
subservient to the use of war, except it be in the

1 Bynk, Quwst. Jur. Pub. France, 1655 (ib. 121); Sweden,
1. i. c. x. 1661 {ib. 385); Sweden, 1666

2 Besides the conventions {ib. vi. iii. 83); Spain, 1667 
mentioned above, England con- {ib. vii. i. 31); France, 1667 
eluded treaties with Sweden, (ib. 327).
1654 (Dumont, vi. ii. 80); 3 Ortolan, ii. 186.
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case of besieged places, or of a general certification 
by Spain to all the world that they will condemn all 
the pitch and tar they meet with.’1 It would seem 
therefore that, in the opinion of the chief English 
authority on international law in the latter end of 
the century, articles of direct use for warlike purposes 
were alone contraband under the common law of 
nations, but that each state, in order to meet the 
special conditions of a particular war, possessed the 
right of drawing up at its opening a list of articles 
to be contraband during its continuance.

France was insignificant as a naval power till the France, 

war of 1672, and the larger number of her treaties 
have already been mentioned in speaking of England 
and Holland. One which was entered into with the 
Hanse Towns in 1655, is to be noted as including 
horses and naval stores, while excluding provisions ; 
and the Peace of the Pyrenees was silent as to naval 
stores, and coincided in its stipulations as regards 
horses and provisions, with the treaty of 1655.2 In 
1681, the Ordonnance de la Marine, which has been 
generally looked upon as fixing French law upon 
the matter, laid down that ‘arms, powder, bullets, 
and other munitions of war, with horses and their 
harness, in course of transport for the service of our 
enemies, shall be confiscated.’3

§ 88. The eighteenth century was opened with the Practice in 
inclusion of naval stores by France in 1704, but on ^nthcen- 
the whole French practice was sufficiently consistent. tUTy- 
Its treaties invariably stated munitions of war and 
saltpetre to be contraband, and with one exception 
they included horses; but they all expressly ex
cluded provisions; except in one case they refused 1 2

1 Wynne, Life of Sir Leoline 3 Valin, Ord.de la Marine?
Jenkins, ii. *751. ii. 264.

2 Dumont, vi. ii. 103 and 64,
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to admit into the list money, and metals; in two 
cases materials of naval construction are unmen
tioned, and in only one treaty, made in 1742, are 
they specifically included. The treaties made with 
the United States in 1778, with England in 1786, 
and with Russia in 1787, also excluded ships. The 
practice of Spain has been identical in principle 
with that of France.

The treaties concluded by Great Britain during the 
eighteenth century in the main followed the terms of 
the Treaty of Utrecht, which embodied the French 
doctrine of contraband ; they all excluded provisions, 
and confiscated saltpetre; six include horses, two are 
silent with respect to them, and one with Russia,—a 
state which seems to have made a point ofsecuring free 
trade in horses—strikes them from the list by name. 
In five cases no mention is made of money or metals; 
in three both, and in one money alone, are excluded. 
Naval stores are unmentioned in five treaties; by the 
rest commerce in them is permitted.

These treaties bound England at different times 
with France, Spain, Sweden, Russia, Denmark, and 
the United States, but they in no way expressed the 
policy of the country as apart from special agreement; 
and their principles were not acted upon in dealing 
with states with which no convention existed. Thus 
a larger part of Europe was usually exposed to the 
operation of English private regulations, than was 
protected by treaty from the effects of her maritime 
predominance. In the end of the Seven Years’ War 
for example, Sweden and the United Provinces were 
the only countries with which any limiting treaty 
remained in force. Towards Russia, Denmark, the 
Hanse Towns, Mecklenburg, Oldenburg, Portugal, 
the Two Sicilies, Genoa, and Venice, she might act 
in accordance with her general views of belligerent
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rights;1 and these seem theD, as afterwards, to have 
permitted the list of contraband articles to be en
larged or restricted to suit the particular circumstances 
of the war.1 2

The Baltic powers are said by Wheaton to have 
been at issue with England during the whole of the 
eighteenth century with respect to the contraband 
character of naval stores.3 But though Sweden 
concluded a treaty with Great Britain in 1720, by 
which materials of naval construction were declared 
not to be contraband, her own ordinance of 1715 
includes all articles ‘ which can be employed for 
war.!4 Russia agreed with the United Provinces 
in 1715, that naval stores should be taken to be 
contraband, and made a treaty with England in 
1766, in which the question is left open. Denmark 
on the other hand excluded naval stores by her 
treaty of 1701 with the United Provinces, but made 
them contraband by a regulation issued in 1710 
during war with Sweden,5 as well as by treaty with 
France in 1742, and with England in 1780. Down 
to the time of the First Armed Neutrality therefore, 
the practice of the three northern states does not 
seem to have been characterised by definite purpose. 
Holland maintained her policy of varying the lists of 
contraband articles at pleasure until the middle of 
the eighteenth century, when the diminution of her 
naval power carried her from among the advocates 
of belligerent privilege into those of neutral rights.

The writers of the period were not more con-

1 The clause forbidding trade Rob. 193.
in contraband in the treaty with 3 Elements, pt. iv. chap. iii. 
Denmark of 1670 is not incon- § 24.
sistent with the inclusion of any- * v Wheaton, Appendix, 75.
thing useful to the enemy of the 5 Valin, Ord, de la Marine,
contracting parties. ii. 264.

2 The Jonge’ Margaretha, i

The Baltic 
Powers.
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sistent with each other than was practice with itself. 
Heineccius, writing in 1721, ranked as contraband 
of war not only munitions of every kind, saltpetre, 
and horses, but cordage, sails, and other naval stores, 
together with provisions.1 Bynkershoek on the 
other hand strives to limit the number of prohibited 
commodities as rigidly as is possible, consistently 
with the rules applied by his nation. He lays down 
broadly that everything is contraband which may 
be employed by belligerents for purposes of war, 
whether it is a completed instrument of war, or 
some material in itself suitable for warlike use. 
What articles, however, he intends to indicate by 
the second clause of his description is not very 
evident, for he immediately expresses a doubt 
whether the material is contraband out of which 
something may be fitted for war. Descending to 
particulars, he allows materials for building ships to 
be confiscated if the enemy is in urgent need of 
them; saddles, scabbards, and such articles, he is 
ready to condemn unless they are in numbers 
so small as not apparently to be intended for hostile 
use; as regards saltpetre he seems to leave the

1 In quibus mercibus vetitis 
accenseri animadvertimus omnia 
arma ignivomo, eorumque ad- 
par a tus, qualia sunt torment a, 
bombard®, mortaria, betard®, 
bombi, granat®, circuli picei, 
tormentorum sustentacula, furc®, 
balthei, pulvis nitratus, restes igni 
capiendo idone®, sal nitrum, 
globi, item hast®, gladii, gale®, 
cassides, loric®, bipennes, spicula, 
equi, ephippia, aliaque instru- 
menta bellica. Quin et triticum, 
hordeum, avena, legumina, sal, 
vinum, oleum, vela, restes, et si- 
qua alia ad adparatum nauticum 
pertinent. , . . Ceterum sunt

qu®dam de quibus inter gentes 
aliquando disceptatum est, an 
mercibus vetitis sint accensenda. 
Sic de vaginis aliquando dubi- 
tatum. . . . Vaginis non minus 
opus est hosti quam gladiis; et 
quamvis vaginis non vulneret aut 
stragem edat; inutiles tamen 
essent ipsi gladii futuri, nisi 
vagin® eos a pluvia et rubigine 
tuerentur. Eadem ergo ratio, 
qu® vela, restes nauticas, fru- 
menta, prohiberi suasit, ipsis 
etiam vaginis facile poterit ac- 
commodari. De Nav. ob. Nect, 
Mere. Vetit. Comm. xiv.
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question open.1 It is important, as Sir R. Philli- 
more remarks, that Bynkershoek adopts the principle 
of considering the circumstances of each case, and 
that the list of contraband articles must therefore, 
according to him, be variable. Vattel enumerates 
4 arms and munitions of war, timber, and everything 
which serves for the construction and armament of 
vessels of war, horses, and even provisions, on certain 
occasions when there is hope of reducing the enemy by 
famine/2 Valin, writing in 1766, says that 4 tar has 
also been declared to be contraband, with pitch, resin, 
sailcloth, hemp, and cordage, masts and shipbuild
ing timber. Thus, apart from their contravention of 
particular treaties, there is no reason to complain of 
the conduct of the English, for by right these things 
are now contraband, and have been so from the 
beginning of the century, though formerly the rule 
was otherwise/3 Lampredi reduces contraband 
merchandise to those articles only, ‘which are so 
formed, adapted, and specialised as to be unfit to 
serve immediately and directly for other than warlike 
use/4 He appears to ground his doctrine upon the

1 Excute pacta gentium, quae 
diximus, excute et alia quse 
alibi exstant, et reperies, omnia 
ilia appellari contrabanda, quae 
uti hostibus suggeruntur, bellis 
gerendis inserviunt, sive instru
ment a bellica sint, sive materia 
per se bello apta. . . . Atque 
ante judicabis, an ipsa materia 
rerum prohibitarum quoque sit 
prohibita ? Et in earn sen- 
tentiam, si quid tamen definiat, 
proclivior esse videtur Zoccbius 
(.Be Jure Feciali, pt. ii. s. vii. 
q. 8). Ego non essem, quia ratio 
et exempla me moveant in con- 
trarium. Si omnem materiam 
prohibeas, ex qu& quid bello 
aptari possit, ingens esset cata-

logus rerum prohibitarum, quia 
nulla fere materia est, ex qu& non 
saltern aliquid, bello aptum, 
facile fabricemus. Hac inter
dicta, tantum non omni commer- 
cio interdicimus, quod valde 
esset inutile. . . . Quandoque 
tamen accidit, ut et navium 
materia prohibeatur, si hostis ea 
quam maxime indigeat, et absque 
ea commode bellum gerere haud 
possit. Qucest. Jur. Pub, lib. i. 
c. x.

2 Droit des Gens, liv. iii. 
chap. vii. § 112.

3 Ord, de la Marine, ii. 264.
4 Del Commercio dei Popoli 

Neutraliin Tempo di Guerra, 70.
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language of treaties. On comparing the jarring 
opinion of these different authors with the treaties 
which have been enumerated and with the indi
cations of unilateral practice which here and there 
occur in history, it seems to stand out with tolerable 
clearness that no distinct rule existed in the 
eighteenth century with regard to the classification 
of merchandise as innocent or as contraband. On 
the one hand there is no doubt that France thought 
it to her interest to restrict the number of articles 
classed under the latter head; on the other it is 
as evident that England wished to preserve entire 
freedom of action; but the position of other nations 
is not so certain, and the extended catalogues which 
were sanctioned by a German, a Swiss, and a 
Frenchman must have been grounded on a wider 
opinion than could be evidenced by the practice of 
England and Holland alone.

It was natural, however, that the secondary mari
time powers should in time accommodate their theories 
to their interests. They were not sure of being able as 
belligerents to enforce a stringent rule ; they were 
certain as neutrals to gain by its relaxation. Accord
ingly, in 1780 Russia issued a declaration of neutral 
rights, among the provisions of which was one limiting 
articles of contraband to munitions of war and 
sulphur.1 Sweden and Denmark immediately ad
hered to the declaration of Russia, and with the latter 
power formed the league known as the First Armed 
Neutrality. Spain, France, Holland, the United 
States, Prussia, and Austria, acceded to the alliance 
in the course of the following year. Finally it was 
joined in 1782 by Portugal, and in 1783 by the Two 
Sicilies.

It is usual for foreign publicists to treat the for- 
1 See Appendix I.
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mation of the Armed Neutrality as a generous effort 
to bridle the aggressions of England, and as investing 
the principles expressed in the Russian declaration 
with the authority of such doctrines as are accepted 
by the body of civilised nations. It is unnecessary to 
enter into the motives which actuated the Russian 
government;1 but it is impossible to admit that the 
doctrines which it put forward received any higher 
sanction at the time than such as could be imparted by 
an agreement between the Baltic powers. The acces
sion of France, Spain, Holland, and the United States 
was an act of hostility directed against England, 
with which they were then at war, and was valueless 
as indicating their settled policy, and still more value
less as manifesting their views of existing international 
right. It was the seizure by Spain of two Russian 
vessels laden with wheat which was the accidental 
cause of the original declaration, and within a few 
months of adhering to the league France had imposed 
a treaty upon Mecklenburg, and Spain had issued an 
Ordinance, both of which were in direct contradiction 
to parts of the Declaration.2 The value of Russian 
and Austrian opinion in the then position of those 
countries as maritime powers is absolutely trivial. 
Whatever authority the principles of the Armed 
Neutrality possess, they have since acquired by inspir
ing to a certain but varying extent the policy of 
France, the United States, Russia, and the minor 
powers.

On the outbreak of war between France and France. 
England in 1793, the Convention decreed that neutral

1 The intrigues which led to 2 All the signataries to the 
the issue of the Russian decla- Declaration of the Armed Neutral- 
ration are sketched by Sir R. ity violated one or other of its 
Phillimore, iii. § 186; see also provisions when they were them- 
Lord Stanhope, Hist, of Eng., selves next at war. 
chap. lxii.
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vessels laden with provisions destined to an enemy’s 
port should be brought in for preemption of the cargo,1 
although treaties were then existent between France 
and the Hanse Towns, Hamburg, the United States, 
Mecklenburg, and Russia, in which it was stipulated 
that provisions should not be contraband of war. But 
the Prize Courts seem to have acted upon the rules 
of the Ordinance of 1681 ;1 2 and of the few treaties 
which have been concluded by France during the 
present century, only one varies from the form which 
is usual in her conventions.3

The conduct of the United States has been less 
consistent. Between 1778 and the end of the century 
they concluded four treaties, by which munitions of 
war, horses, and sulphur or saltpetre, or both, were 
ranked as contraband; and provisions, money and 
metals, ships and articles of naval construction, were 
declared to be innocent.4 The treaty of 1794 with 
England includes naval stores among objects of contra
band, and provides, when ‘ provisions and other articles 
not generally contraband are seized,’ that they shall 
not be confiscated, but that the owner shall be in
demnified.5 But the Government of the United 
States did not look upon provisions as incapable of 
entering the class of prohibited articles under special 
circumstances; for in 1793, while protesting against 
the Instructions issued by England in June of that 
year, it argued against them on the ground that pro
visions can only be contraband when carried to a 
place which is actually invested, and which therefore

1 Phillimore, iii. § 245. The 
decree was issued on May 9, and 
the English Instructions to the 
like effect were dated June 8.

2 II Volante, Pistoye et Du- 
verdy, i. 409.

3 The convention with Den
mark made in 1842 includes

naval stores. Phillimore, iii. 
§ 260.

4 France, 1778 (De Martens, 
Bee. ii. 598) ; Holland, 1782 (ib. 
iii. 451); Sweden, 1783 (ib. 569); 
Spain, 1795 (ib. vi. 561).

5 De Martens, Bee. v. 674.
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there is a well-founded expectation of reducing by- 
famine.1 And it fully recognised that materials of 
naval construction are contraband by the common 
usage of nations.1 2 In a case arising out of the 
subsequent war with England, the Prize Courts of 
the United States held that provisions ‘ destined for 
the army or navy of the enemy, or for his ports of 
naval equipment,’ were to be deemed contraband.3

§ 39. In the present century a treaty of the 
United States with England retains naval stores and 
saltpetre, and is silent upon other points; another with 
Sweden includes sulphur and saltpetre, excluding 
naval stores; a third with France follows the terms 
affected by the latter power; and nine treaties, all 
contracted with American States, mention munitions 
of war and horses; and treat provisions, moneys, 
metals, ships, and articles of naval construction as 
innocent.4 That with Mexico contains the special 
stipulation that provisions destined to a besieged 
port are to be excepted from the usual immunity. 
It would seem, on the whole, that the United States 
have always recognised the English doctrine of con
traband to be more in consonance with existing 
usage than that of France, but that they have wished 
in certain cases to limit the application of the rule by 
express convention.

The practice of the Baltic States is of less interest,

1 Mr. Randolph to Mr. 
Hammond, May 1, 1794, Ame
rican State Papers, i. 450.

2 Mr. Pickering to Mr. 
Pinckney, Jan. 16, 1797, Ame
rican State Papers, i. 560.

3 Maisonnave v. Keating, ii 
Gallison, 335; The Commercen, 
i Wheaton, 387.

4 England, 1806 (De Mar
tens, Nouv. Pec. viii. 584);

Sweden, 1827 (ib. vii. 279); 
France, 1800 (Pec. vii. 202); 
Columbia, 1824 (Nouv. Pec. vi. 
996), and in identical terms with 
Central America, 1826 ; Brazil, 
1828 ; Chili, 1832 ; Venezuela, 
1836 ; Peru-Bolivia, 1836 ; Ecu
ador, 1839; New Grenada, 1848. 
The treaty with Mexico was 
made in 1831, Nouv. Pec. x.338.

Practice in 
the nine
teenth 
century.

United
States.
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because the events of the revolutionary wars tended 
greatly to reduce their maritime importance ; but 
before the antecedent conditions had been altered, 
Denmark varied the definition of contraband to which 
she had bound herself by issuing in 1793 a proclama
tion of neutrality, in which horses, and ‘ in a general 
way, articles necessary for the construction and re
pair of vessels, with the exception, however, of un
wrought iron, beams, boards and planks of deal and 
fir, are declared to be contraband.’1 The Second 
Armed Neutrality endeavoured to re-establish the 
doctrine of its predecessor; and part of the com
promise which after its destruction was effected 
between the views of Eussia and of England con
sisted in the recognition of the northern enumeration 
of prohibited articles; but in 1803 a fresh agree
ment was concluded by which coined money, horses, 
ships, and manufactured articles serving immediately 
for their equipment, were declared liable to confisca
tion, while naval stores, the produce of either country, 
were to be brought in for preemption.1 2 Since then 
the only treaties concluded by any of the Baltic 
States which materially deviate from the principles 
of the Armed Neutrality, are that made at Orebro 
between England and Sweden in 1812, which includes 
horses, money, and ships, and that signed between 
England and Denmark in 1814, by which naval stores 
as well as horses are declared to be contraband.3

Besides the treaties already mentioned, Great

1 v Wheaton, Appendix- 76.
2 De Martens, Bee. Supp. ii. 

389 et seq.
3 De Martens, Nouv. Bee. i. 

432 and 680. The other treaties 
made by the Baltic powers during 
the present century are as fol
lows : Denmark and Prussia,

1818 (De Martens, Nouv. Bee* 
iv. 534); Denmark and Brazil, 
1828 (ib. yii. 614) ; Sweden and 

the United States, 1827 (ib* 279) 
Prussia and Brazil, 1827 (ib* 
470) ; Prussia and Mexico, 1831 
(ib. xii._534). #
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Britain has only twice entered into special agreements 
with reference to contraband since the beginning of 
the present century;1 and as almost all her previous 
contracts have been dissolved by war, her practice is 
mainly to be sought in the decisions of her Prize 
Courts. These persistently carried out, through the 
whole of the Revolutionary and Napoleonic wars, the 
traditionary principle upon which England had always 
before acted, of classing as contraband not merely 
articles susceptible only of warlike employment, but 
also a large number of those ancipitis usds.

§ 40. In presence of the foregoing facts some 
modern writers can assert with curious recklessness, 
that England is the only power which for more than 
a century has refused to identify articles of contra
band with munitions of war.1 2 Kent, Wheaton, and 
Manning3 on the other hand state the results of 
custom with perhaps somewhat too exclusive a refer
ence to English and American practice, and without 
sufficient endeavour to classify the objects which in a 
different measure and in their divers ways have been 
included among the prohibited acts.

1 With Portugal in 1820, 
when munitions of war, sulphur, 
horses, money, and naval stores 
were classed as contraband; and 
with Brazil in 1827, when muni
tions of war and naval stores 
only were enumerated. De 
Martens. Nouv, Bee, iii. 211 and 
vii. i. 486.

2 Gessner, 81 ; Hautefeuille,
tit. viii. sect. ii. § 3. The pro
cess by which M. Hautefeuille 
arrives at his conclusions has the 
merit of boldness. He finds in 
the imaginary loi primitive, to 
which he refers in every page 
with wearisome iteration, that 
contraband of war is ‘ expressly ’ 
confined to arms, &c. His

assumption is readily supported 
by treaties from the list of which 
those which conflict with his 
theory are excluded as destitute 
of authority; and he provides 
against the interference, of uni
lateral acts by a like rejection 
of everything which militates 
against the simple dictates of the 
divine will. He is obliged, how
ever, to admit that the divine law 
has not been strong enough to 
prevent the entry of saltpetre and 
horses into the established list of 
contraband.

3 Kent, Comm, Lect. vii.; 
Wheaton, pt. iv. chap. iii. § 24; 
Manning, chap. vii.

Opinions 
of modern 
publicists.



Ortolan refrains from forcing usage into any defi
nite conclusion, but from an abstract point of view 
owns himself to be ‘ of the opinion of those who think 
that the freedom of neutral commerce ought to 
furnish the general principle, to which only such 
restrictions should be applied as are an immediate 
and necessary consequence of the state of war between 
the belligerents.’ His ‘ opinion with regard to 
contraband of war, looking at the question in a 
rational manner, is therefore that—

‘ 1. Arms and instruments of war, and munitions 
of every kind directly serving for the use of those arms, 
are the only objects generally and necessarily contra
band of war.

‘ 2. Raw materials or merchandise of every kind 
fitted for peaceful use, even though equally capable 
of being employed in the manufacture or application 
of arms, instruments and munitions of war, are not 
strictly comprised in this contraband. It is at most 
permitted to a belligerent power, in view of some 
special circumstance affecting its military operations, 
to treat such articles as contraband, but they ought 
only to be so assimilated as a rare exception, which 
should be limited to those cases in which they in fact 
form a disguised contraband, that is to say, in which 
they are tainted with fraud.

‘ 3. Provisions and all other objects of first neces
sity are incapable of being included in any case, or 
for any reason, among goods contraband of war.’1

M. Bluntschli enumerates ‘ guns, muskets, swords, 
balls, bullets, powder, and other material of war ; 
saltpetre and sulphur; ships of war; ’ and adds that 
though the transport of articles such as ‘money, horses, 
timber for naval construction, sailcloth, iron plates, 
engines, coal, and merchant vessels, is as a rule

112 EIGHTS AND DUTIES OE NEUTRALS.

1 Dip. de la Mer, ii. 190.
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authorised ; such objects may be looked upon as 
contraband under the express sanction of treaties, or 
if in the particular case it can be shown that they are 
destined to be used in an existing war, and that they 
are carried to one of the belligerents with the inten
tion of rendering him aid.’1

‘ The idea of contraband,’ says M. Heffter, ‘is com
plex, variable according to time and circumstance, 
and hard to fix in a permanent and absolute form.’
. . . ‘Universal usage limits contraband to arms, 
implements, and munitions of war, in other words to 
objects made and fashioned exclusively for use in war, 
and not to raw materials suited to the fabrication of 
the prohibited objects.’ . . . ‘ There is another class of 
articles which are indicated as objects of contraband, 
in treaties and in the special regulations of several 
countries.’ This includes horses; all raw materials 
suited for the manufacture of arms and munitions of war, 
iron, brass, steel, saltpetre, sulphur, and naval stores, 
such as timber, hemp, and tar, provisions, and finally 
gold, silver, and copper, whether coined or in ingots.
‘ In the same category must be ranked some fresh 
articles which the progress of science has applied in 
our days to the requirements of war. Such are 
engines, coal, &c. It cannot be maintained that 
commodities of the latter class necessarily bear the 
stamp of contraband. A belligerent can only inter
fere with them when neutral trade, in conveying them

1 Droit International, § 803-5. foundation of the law of contra- 
Dana, with the strong common band; and its limits are in most 
Sfense which distinguishes him, cases the practical result of the 
says : ‘ The intent of the owner conflict between this belligerent 
is not the test. The right of the rig]it on the one hand, and the 
belligerent to prevent certain right of the neutral to trade with 
things from getting into the mili- the enemy on the other. Note 
tary use of his enemy is the to Wheaton, § 501.

I
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to the enemy, affords to the latter succour of a mani
festly hostile nature.’1

bandcarmot § 41. The language of each of the above writers 
be limited distinctly involves the proposition that contraband of 
tioSTof" ■ war cannot be limited to munitions of war, and that 

the articles composing it must vary with the special 
- circumstances of particular cases. This proposition is 
the simple expression of common sense. There can 
be no question that many articles, of use alike in peace 
and war, may occasionally be as essential to the pro
secution of hostilities as are arms themselves ; and 
the ultimate basis of the prohibition of arms is that 
they are essential. The reason that no difference of 
opinion exists with respect to them is the fact that 
they are in all cases essential.

But it may also happen, after a remote non-manu
facturing country, such as Brazil, has suffered a 
disaster at sea, that to prevent the importation of 
marine engines would be equivalent to putting an 
end to the war, or would at least deprive the defeated 
nation of all power of actively annoying its enemy. In 
considering the matter logically therefore, the true 
difficulty is the test of essentiality. Under what cir
cumstances can the seizure of merchandise of double 
use be justified? On this point MM. Ortolan, 
Bluntschli, and Heffter, alike display some vagueness, 
part of which is no doubt inevitable where the inno-

1 Le Droit International, § prend le caractere de secours 
160* I do not feel sure that I manifestement hostile, gue l’autre 
apprehend M. Heffter’s meaning belligerant a le droit d’empecher 
in the last paragraph. The de fait.’ The conveyance to a 
original is as follows:—‘On ne belligerent, which is here men- 
saiirait pretendre que ces objets tioned as the condition of an ex
portent necessairement le carac- ceptional character being occa- 
tere de contrebande. C’est seule- sionally imprinted upon certain 

;ment dans le cas 6u, par leur merchandise, is the condition 
transport vers l’un des belli- also of the contraband character 
gerants, le commerce neutre of munitions of war.
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cence or noxiousness of an article is determined by 
the external circumstances under which it is supplied, 
but part of which seems also to spring from the 
adoption of intent as a test of character.

The principle that the right to class a particular 
object as contraband is intimately bound up with the cation 
fact of its possession being essential to the belligerent Ua" 
for his warlike purposes will not, I think, be contested 
by any publicist. The belief that no article except 
munitions of war can be so essential as to warrant 
interference with trade appears to underlie the doc
trine of one school of writers ; the statement that the 
contrary is true is explicitly made by the adherents 
of the opposite opinion. It may be admitted that no 
such principle has governed the policy of nations.
The wish to keep open their own or a foreign market 
has usually been a motive quite as powerful as the 
hope of embarrassing an enemy. But when no suffi
cient rule can be extracted from clashing usages, it is 
not unreasonable to find a mean term by the cautious 
application of a general idea. It appears to me there* 
fore that, though no great precision can from the nature 
of things be obtained, articles other than munitions of 
war may to some extent be classified according to the 
greater or less intimacy of their association with war
like operations, and consequently, according to the 
less or greater urgency of circumstance under which 
a belligerent may fairly prevent their access to his 
enemy; it being nevertheless in all cases understood 
that usage shall receive its full value in so far as it 
weighs in favour of a particular custom.

§42. Horses, saltpetre and sulphur, may be placed Horses, 
first as subjects of the widest usage. It has always been sulphur.6' 
the practice of England and Franee to regard horses 
as contraband; in a very large number of treaties they 
are expressly included; in none are they excluded ex-
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cept in a few contracted by Russia, and in those be
tween the United States and other American coun
tries, the latter however confining the prohibition 
to cavalry mounts. M. Bluntschli treats this limi
tation as a matter of international rule, without 
explaining in what way horses used for artillery or 
transport are less noxious than those employed in the 
cavalry, or how it can be determined for which use 
they are intended.1 Under the mere light of common 
sense the possibility of looking upon horses as contra
band seems hardly open to argument. They may no 
doubt be imported during war time for agricultural 
purposes, as powder may be used for fireworks; but 
the presumption is certainly not in this direction. 
To place an army on a war footing often exhausts the 
whole horse reserve of the country ; the subsequent 
losses must be supplied from abroad, and more neces
sarily so as the magnitude of armies increases. Almost 
every imported horse is probably bought on account 
of the government; if in rare instances it is not, some 
other horse is at least set free for belligerent use.

1 The Russian treaties are 
those of 1766 with England, and 
those of 1780-2 with Sweden, 
Denmark, Portugal, Prussia, 
Austria, and Holland. Blunt
schli, § 805; Valin, Ord. de la 
Marine, ii. 264. See also Vattel, 
lib. iii. chap. vii. § 112; Kent, 
Lect. vii.; Manning, 285 ; Calvo, 
§ 1112, who sustains the contra
band character of horses; and on 
the other side Hiibner, who 
makes a like distinction with 
Bluntschli, and Hautefeuille (tit. 
viii. sect. ii. § 6), who takes 
refuge from treaties in primitive 
law.

The military administration 
in Germany is apparently less

inclined than publicists of that 
country to regard the acqui
sition of horse3 by an enemy as 
unimportant. In 1870 Count 
Bismarck complained to Lord 
A. Loftus that the ‘ export of 
horses from England under ex
isting circumstances provided 
the enemy of Prussia with the 
means of carrying on a war with 
a power in amity with Great 
Britain.’ State Papers, No. 8, 
1870, Franco-Prussian War. 
Horses are included in an Aus
trian ordinance of 1864, which 
in other respects limits contra
band to munitions, &c., saltpetre, 
and sulphur. Calvo, § 1039.



CONTRABAND. 117

The amount of authority and of reason in favour 
of including saltpetre and sulphur is approximately 
the same as that which governs the case of horses* 
But there are no treaties in which these commodities 
are expressly excluded.

§ 43. Materials of naval construction, e.g., ship 
timber, masts, spars of a certain size in a manufactured 
state, marine engines, or their component parts, sail
cloth, cordage, copper in sheets, hemp, tar, &c. have been 
deemed contraband by less general consent. English 
usage bars all such objects from reaching the enemy, 
but does not treat them as being all equally harmful. 
Manufactured articles are looked upon with more 
suspicion than raw material; and where commodities 
are the staple produce of the exporting country and 
owned by persons belonging to it, the penalty of con
fiscation is relaxed, and they are subjected only to 
preemption.1 The American rule on the subject is 
identical with that of England, and the Confederates 
also acted upon it during the Civil War.2 In the 
course of a dispute with Spain in 1797, the details of 
which are unimportant, the Government of the United 
States laid down that ‘ ship timber and naval stores 
are by the law of nations contraband of war,’ and 
the Courts give expression to a like view. The 
custom of France has now become fixed in an 
opposite sense.3 The policy of the Northern States,

1 Jonge Margaretha, i Eob. 
193. Maria, i Eob. 373. So late as 
1750 pitch and tar, the produce 
of Sweden, were confiscated by 
the English courts. The Apollo, 
iv Eob. 161; the Twee Juf- 
frowen, iv Eob. 243.

During the Crimean war Sir 
J. Graham stated the opinion of 
the government that by the law 
of nations, timber, cordage, pitch,

and tar could be dealt with as 
contraband of war. Hansard, 
3rd series, vol. cxxxiv. 916.

2 Dana’s Wheaton, note to 
§ 501; The Commercen, i Whea
ton, 143; Ortolan, vol. ii. Ap
pendix xxi.

3 Pistoye et Duverdy, i. 445 ; 
II Volante, ib, 409; La Minerve, 
ib. 410.

Materials of 
Naval con
struction.
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Coal.

■which have always exported their timber and tar, can 
only be confirmed by the modern necessity of import
ing machinery.1 The views of the South American 
world are probably indicated by its treaties with the 
United States, the tenor of which is thoroughly in con
sonance with the interests of the southern nations. 
Writers are divided into two classes, the members of 
which correspond to those whose diverse opinions as 
to horses have already been cited. In practice, there
fore, the maritime authority of England and America 
is opposed by that of France, supported by a crowd of 
nations, the future nature or importance of the naval 
action of many of which cannot at present he foretold. 
Upon reasonable grounds it appears to me that it must 
always he a matter of the highest and most immediate 
belligerent importance for a non-manufacturing state 
to import machinery in safety, and for a country poor 
in forests or in iron to be able to introduce ship timber 
and armour plates.

The position occupied by vessels in modem prac
tice has already been so fully discussed under the 
head of State Duties, that it does not seem necessary 
to recur to the subject.

§ 44. Coal, owing to the lateness of the date at 
which it has become of importance in war, is the 
subject of a very limited usage. In 1859 and 1870 
France declared it not to be contraband ; and accord
ing to M. Calvo the greater number of the secondary 
states have pronounced themselves in a like sense. 
England, on the other hand, during the war of 1870, 
considered that the character of coal should be deter
mined by its destination, and though she refuses to 
class it, as a general rule, with contraband merchan-

: 1 The Swedish neutrality saltpetre, and sulphur. Neut.
ordinance of 1854 only mentions Laivs Comms’ Rep., Appendix iv. 
as contraband munitions of war, . - '
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dise, vessels were prohibited from sailing from English 
ports with supplies directly consigned to the French 
fleet in the North Sea. Germany went further, and 
remonstrated strongly against its export to France- 
being permitted by the English Government.1 The 
claim was extravagant, but the nation which made it 
is not likely to exclude coal from its list of contra
band. The view taken by England seems to be that- 
which is most appropriate to the uses of the com
modity with which it deals. Coal is employed so 
largely, and for so great a number of innocent pur
poses, the whole daily life of many nations is so de
pendent on it by its use for making gas, for driving 
locomotives, and for the conduct of the most ordinary 
industries, that no suflicient presumption of an in
tended warlike use is afforded by the simple fact of 
its destination to a belligerent port. But on the 
other hand it is in the highest degree noxious when' 
employed for certain purposes ; and when its destina
tion to such purposes can be shown to be extremely 
probable, as by its consignment to a port of naval 
equipment, or to a naval station, such as Bermuda, I 
am unable to see any reason for sparing it which 
would not apply to gunpowder. One article is as 
essential a condition of naval offence as is the other. _

§ 45. The doctrine of the English Courtsat thecom- Pr0vi310n3, 
mencement of the present century with respect to pro
visions was that ‘ generally they were not contraband, 
but might become so under circumstances arising out 
of the particular situation of the war, or the conditions 
of the parties engaged in it.’2 Grain, biscuit, cheese, 
and even wine, when on their way to a port of naval

1 Calvo, § 1111; Bluntschli, No. 3. •
§ 805; Hansard, 3rd series, 2 The Jonge Margqretha, i 
vol. cciii. 1094. State Papers, Rob. 193,
Franco-German War, 1870, . .
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equipment or to a naval armament, were condemned 
and, as has already been seen, the same practice was 
followed by the Courts of the United States.1 In 
1793 and 1795, the English Government indefensibly 
extended the application of the doctrine to the point 
of seizing all vessels laden with provisions which were 
bound to a French port, alleging as their justification 
that there was a prospect of reducing the enemy by 
famine. A serious disagreement occurred in conse
quence with the United States, which maintained that 
provisions could only be treated as contraband when 
destined for a place actually invested or blockaded; 
and the point remained wholly unsettled by the Treaty 
of 1794, which, while recognising that provisions, 
under the existing law of nations, were capable of ac
quiring the taint of contraband, did not define the cir
cumstances under which the case would arise.1 2 The 
excesses of the English Government cast discredit on 
the doctrines under the shelter of which they screened 
themselves. Manning adopts it, but not without 
evident hesitation. Wheaton seems to think that 
provisions can only be contraband when sent to ports 
actually besieged or blockaded; and MM. Ortolan, 
Bluntschli, and Calvo declare this to be undoubtedly 
the case.3 No nation except England has pushed its 
practice even to the point admitted in the American 
Courts; nor can it be doubted for a moment, not only 
that the detention of provisions bound to a port of 
naval equipment is unauthorised by usage, but that it 
is unjustifiable in theory. To divert food from a large

1 The Banger, vi Rob. 125 ; tolan, ii. 191 and216; Bluntschli,
The Edward, iv Rob. 69. For § 807; Calvo, § 1106; Philli- 
the American practice, see ante p. more (iii. § 246-58) seems to 
109. look upon the practice of the

2 De Martens, Bee. v. 674. English and American Courts as
3 Manning, 290-301; Whea- being the most authoritative part 

ton, pt. iv. chap. iii. § 24; Or- of a confused usage.
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population, when no immediate military end is to be 
served, because it may possibly be intended to form a 
portion of supplies which in almost every case an 
army or a squadron could complete from elsewhere 
with little inconvenience, would be to put a stop to 
all neutral trade in innocent articles. But writers 
have been satisfied with a broad statement of principle, 
and they have overlooked an exceptional and no doubt 
rare case, in which, as it seems to me, provisions may 
fairly be detained or confiscated. If supplies are con
signed directly to an enemy’s fleet, or if they are sent 
to a port where the fleet is lying, they being in the 
latter case such as would be required by ships, and 
not ordinary articles of import into the port of con
signment, their capture produces an analogous effect 
to that of commissariat trains in the rear of an army. 
Detention of provisions is almost always unjustifiable, 
simply because no certainty can be arrived at as to 
the use which will be made of them; so soon as cer
tainty is in fact established, they, and everything else 
which directly and to an important degree contributes 
to make an armed force mobile, become rightly liable 
to seizure. They are not less noxious than arms; but 
except in a particular juncture of circumstances their 
noxiousness cannot be proved.

§ 46. Money and unwrought metals, and in clothing, 

general, clothing and its materials, are of like character meS’ &c. 

with provisions, and may become contraband under 
similar conditions. But uniforms, soldiers’ great
coats, &c., present some difficulty; their destination 
and their use for warlike purposes is obvious, but on 
the other hand they are not, under ordinary circum
stances, of such necessity that the presence or absence 
of a particular consignment can be expected to affect 
in any way the issue of hostilities.1

1 Manning (p. 287) thinks that metals and money are not con
traband.
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§ 47. In strictness every article which is either 
necessarily contraband, or which has become so from 
the special circumstances of the war, is liable to confis
cation ; but it is usual for those nations who vary their 
list of contraband to subject the latter class to pre
emption only, which by the English practice means 
purchase of the merchandise at its mercantile value, 
together with a reasonable profit, usually calculated 
at ten per cent, on the amount. This mitigation of 
extreme belligerent privilege is also introduced in the 
case of products native to the exporting country, even 
when they are affected by an inseparable taint of 
contraband.1

1 Phillimore, iii. § 268-70. 
Kules for ascertaining the value 
of the merchandise seized, and 
for other matters of detail con
nected 'with the practice, were 
laid down in the treaty between 
Great Britain and the United 
States in 1794, and in that be
tween the former country and 
Sweden in 1803. MM. Heffter 
(§ 161) and Calvo (§ 1127) look 
upon preemption not as a mitiga
tion but as an intensification of 
the privileges of a belligerent; 
but they start with assuming 
that it is only used with respect 
to articles not contraband of war. 
That much of the merchandise 
to which preemption was ap
plied during the wars of the end 
of last century was not rightly 
considered to be contraband, does 
not alter the fact that, being 
considered to be contraband, it 
was lightly dealt with. M. 
Hefifter, however, seems to ad
mit that preemption may be 
permitted on payment not merely 
of ordinary mercantile profit, but 
of such profit as would probably be 
realised if the voyage were com
pleted, M. Ortolan (ii. 220-30)

understands the theory of the 
English practice, but is debarred 
by his views as to the proper 
definition of contraband from 
recognising any occasions on 
which it could be exercised. 
M. Bluntschli (§ 806 and 811) 
thinks that * contrebande de 
guerre ne peut etre confisquee 
que lorsque les neutres pretent 
secours et assistance a l’adver- 
saire, c’est a dire lorsqu’ils agissent 
en ennemis ; la saisie ne pourra 
avoir lieu lorsque les neutres 
font simplement du negoce.’ 
To use his own example, if coal 
is found to be on its way to a 
port where a belligerent fleet is 
at anchor, it may be detained on 
compensation being made to the 
owner, but it cannot be confis
cated unless the intention of 
delivering it to the enemy’s fleet 
can be proved. lie is silent as 
to any different rule being ap
plied to munitions of war. He 
does not state where the authority 
for this doctrine is to be found; 
but as its adoption would be 
tantamount to sweeping away 
the whole law of contraband, it 
can hardly be admitted on the
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The injuriousness to a belligerent of contraband 
trade by a neutral, results from the nature of the 
goods conveyed, and not from the fact of transport. 
This distinction prevents the penalty which affects 
contraband merchandise from being extended as a 
general rule to the vessel in which it is.1 Some writers 
consider that the neutral vessel has even a right to 
purchase the free continuance of her voyage at the 
price of abandoning to the belligerent whatever con
traband goods she has on board, unless their quantity 
is so great that the captor cannot receive them. The 
existence of any such general right would be difficult 
to prove; but a large number of treaties have estab
lished the practice between certain nations ; 2 and it

word of a single writer, however 
distinguished he may be. An 
ostensible destination to a belli
gerent government agent or to 
an armed force would hardly 
ever be necessary; and it is 
needless to say that merchandise 
would in consequence never be 
open to condemnation. And as 
a market with a good profit 
would be certain, whether the 
adventure were captured or ar
rived at its destination, no check 
would exist by which the trader 
could be restrained. Finally, as 
the merchant would be without 
risk, the belligerent would be 
relieved from the necessity of 
paying war prices for his goods.

1 The ancient practice, ex
cept in France, where, until 1681, 
goods were only seized on pay
ment of their value, was to con
fiscate both cargo and ship. The 
Neutralitet, iii Hob. 295. And 
to this Russia seems to adhere ; 
Russian Declaration. 1854,
quoted by Lawrence in note to 
Wheaton, 573. In some treaties 
the freedom of the ship is ex

pressly stipulated, e.g. in that 
between Denmark and Genoa, 
1789. De Martens, Rec. iv. 443.

2 It is provided for in the 
treaties between Russia and 
Denmark, 1782 (De Martens, 
Rec. iii. 476) ; the United States 
and Sweden, 1783 (ib. 571); 
Austria and Russia, 1785 (ib. iv. 
78); England and France, 1786 
(ib. 172); France and Russia, 
1787 (ib. 212) ; Russia and Two 
Sicilies, 1787 (ib. 238) ; Russia 
and Portugal, 1787 (ib. 329); 
United States and France, 1800 
(ib. vii. 104); Russia and 
Sweden, 1801 (ib. 332) ; United 
States and Central America, 
1825 (Nouv. Rec. vi. 834); 
United States and Brazil, 1828 
(ib. ix. 61); United States and 
Mexico, 1831 (ib. x. 339); 
United States and Venezuela 
(Nouv. Rec. Nouv. Se'r. iv. 558); 
United States and Peru, 1836 
(ib. vi. 119): United States and 
Ecuador, 1839 (Murhard, Nouv. 
Rec. Gen. iv. 315); France and 
Ecuador, 1843 (ib. v. 172); 
France and New Grenada, 1844

Effect of 
contra
band on 
the vessel 
carrying it.
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was followed by the Confederate States during the 
American Civil War. It can scarcely be believed, 
however, that its vitality could stand the rude test of 
a serious maritime war. Dana observes with great 
truth that ‘ as the captor must still take the cargo 
into port, and submit it to adjudication, and as the 
neutral carrier cannot bind the owner of the supposed 
contraband not to claim it in court, the captor is 
entitled for his own protection to the usual evidence 
of the ship’s papers and whatever other evidence 
induced him to make the capture, as well as to the 
examination on oath of the master and supercargo of 
the vessel. It may not be possible or convenient to 
detach all the papers and deliver them to the cap
tor ; and certainly the testimony of the persons on 
board cannot be taken at sea in the manner required 
by law.’ In face of these difficulties he is inclined 
to think that even the treaties can only apply to cases 
in which ‘ there is a capacity in the neutral vessel 
to insure the captor against a claim to the goods.’1

The more common practice is to take the vessel 
with its cargo into a port of the captor, where the 
articles of contraband are duly condemned; but the 
vessel itself is ordinarily visited with no further 
penalty than loss of time, freight, and expenses.2 If, 
however, the ship and the cargo belong to the same 
owners, or if the owner of the former is privy to the 
carriage of the contraband goods, the vessel is in-
{ib. vii. 620) ; France and § 507. Bluntschli, § 810 ; Calvo, 
Guatemala, 1848 {ib. xii. 11); § 1122; and Hautefeuille, tit.
United States and New Grenada, xiii. chap. i. sect. i. § i. elevate 
1848 {ib. xiii. 658) ; United the practice into a neutral right. 
States and San Salvador, 1850 Ortolan (ii. 208), is more cau- 
(Samwer, Bee. Gen. i. 74). tious.
Russia seems no longer to hold 2 Wheaton, pt. iv. chap. iii. 
the views of which she was an § 26 ; Phillimore, iii. § 275; 
apostle in the end of the last The Sarah Christina, i Rob. 
century; see p. 128, note 1. 242 ; Heffter, § 161.

1 Dana’s Wheaton, note to
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volved in their fate.1 Ships have also been con
demned for having on board articles contraband 
under a treaty to which their country was a party ; 
and for the fraudulent circumstances of false papers 
and false destination.2

The principle which, according to the English 
practice, governs the treatment of innocent merchan
dise found on board a ship engaged in the transport 
of contraband, is identical with that which affects 
the vessel itself. ‘ The law of nations,’ said Lord 
Stowell, ‘ in my opinion is, that to escape the conta
gion of contraband, the innocent articles must be the 
property of a different owner.’3

It is universally admitted that the offence of 
transporting contraband goods is complete, and that 
the penalty of confiscation attaches, from the moment 
of quitting port on a belligerent destination. On the 
other hand, as a consequence of the doctrine that 
the goods are seized because of their noxious quali
ties, and not because of the act of the person carrying

1 Wheaton, Phillimore, and 
Heffter, loc. cit.; Bluntschli, § 
810. Ortolan (ii. 199) argues 
that it is immaterial whether the 
vessel and the cargo belong to 
the same person or not. In the 
usual theory, 1 le fond de la 
pensde serait toujours de traiter 
le commerijant en ennemi, de 
dire: Nous tenons tes biens, 
quels qu’ils soient, nous les 
gardons. Mais nous le repetons, 
il n’est pas ennemi, il est com- 
mei^ant; il ne s’agit pas d’actes 
d’un gouvernement qui romprait 
la neutrality, mais d’actes de 
particuliers qui exercent leur 
traffic.’ It seems to me that M. 
Ortolan’s reasoning is sound; 
but it may be doubted if the 
current practice is likely at pre
sent to be disturbed.

2 The Neutrcilitet, iii Rob. 
296 ; The Franklin, iii Rob. 
224; The Springbok, v Wal
lace, 1. The decision in this 
case was no doubt wrong; but 
the error consisted in a misap
prehension of facts, not in a mis
statement of the general principle 
of law.

Ortolan argues (ii. 200-2), 
but not convincingly, against 
condemnation for fraud. He 
sums up his views by saying: 
i Dans notre opinion la confisca
tion pour contrebande de guerre 
ne peut s’appliquer qu’aux arti
cles prohibes et jamais au navire 
innocent ni a la cargaison inno- 
cente.’

3 The Staadt Embden, i 
Rob. 31.

On inno
cent goods 
in the 
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them, it is held that so soon as the forbidden mer
chandise is deposited, the liability which is its out
growth is deposited also, and that neither the pro
ceeds of its sales can be touched on the return voyage, 
nor can the vessel, although previously affected by 
her contents, be brought in for adjudication.1 Some 
cases have, however, been decided in the English 
courts in which, a contraband cargo having been 
taken to the East Indies, with fraudulent papers and 
a fraudulent destination, the return cargo was con
demned on the ground that ‘ in distant voyages the 
different parts are not to be considered as two 
voyages, but as one entire transaction, formed upon 
one original plan, conducted by the same persons, and 
under one set of instructions, ab ovo usque ad mala.’ 
And it was even held that ‘ it is by no means neces
sary that the cargo should have been purchased by 
the proceeds of the contraband ’ carried in the out
ward voyage.2 The doctrine of these cases is not 
approved of by Wheaton or by foreign publicists; 
and, while undoubtedly severe, it does not appear to 
be a necessary deduction from the general principles 
governing the forfeiture of contraband cargoes.

1 The Imina, iii Rob. 168; § 161.
Wheaton, pt. iv. chap. iii. 2 The Nancy, iii Rob. 126; 
§26; Calvo, § 1116; Heffter, The Margaret, i Acton, 335.
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CHAPTER III.

ANALOGUES OF CONTRABAND.

§ 48. With the transport of contraband merchan
dise is usually classed analogically that of despatches 
bearing upon the conduct of the war, and of persons 
in the service of .the belligerents. The analogy is how
ever remote, so far as the nature of the act is concerned; 
and it is more correct and not less convenient to place 
adventures of this kind under a distinct head. They 
are, or may be, undertaken for profit alone, but they 
are not in the way of mere trade. The neutral indi
vidual is not only selling or hiring out his goods in 
the best market, but he is personally entering the 
service of the belligerent, and contracting as a servant 
to perform acts intended to affect the issue of the 
war. He makes himself the enemy of the other bel
ligerent. In doing so he does not compromise the 
neutrality of his own sovereign, because the non
neutral acts are either as a matter of fact done beyond 
the jurisdiction of the latter, or if initiated within it, 
as sometimes is the case in carrying despatches, they 
are of too secret a nature to be known or prevented. 
Hence the belligerent has acquired the right of pro
tecting himself by means analogous to those which he 
uses in the suppression of contraband trade. He 
seizes the peccant property, and confiscates it by 
adjudication in his courts. But there is this differ
ence between the two cases; that in the one, the neutral

In what 
the car
riage of 
analogues 
of contra
band 
differs 
from that 
of contra
band.
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Carriage 
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carrier lies under no presumption of enmity towards 
the belligerent, and his loss of freight, &c. is a sensible 
deterrent from the forbidden traffic; in the other, 
seizure of the transported objects is not likely to 
affect his earnings, while at the same time he has so 
acted as fully to justify treatment of greater severity. 
The neutral ship therefore does not, as in cases of 
true contraband, simply lose its freight and expenses, 
but is itself confiscated, whenever the owner or his 
agents have either placed it in the service of the 
belligerent, or have negligently permitted it to be 
used by him for his belligerent purposes.1

§ 49. The noxiousness or the innocence of des
patches, as affecting the neutral carrier, is determined in 
the main by the broad external fact of their destina
tion ; and as the bearer of letters is not necessarily ac
quainted with their contents, no other test of character 
is so convenient, when its application is possible. 
Two classes of despatches are in this manner distinctly 
marked. Those which are sent from accredited di
plomatic or consular agents residing in a neutral 
country to their government at home, or inversely, 
are not presumably written with a belligerent object, 
the proper function of such agents being to keep up 
relations between their own and the neutral state. 
The despatches are themselves exempt from seizure, 
on the ground that their transmission is as important 
in the interests of the neutral as of the belligerent 
country; and to carry them is therefore an innocent 
act.2 Those on the other hand which are addressed to 
persons in the military service of the belligerent, or 
to his unaccredited agents in a neutral state, may be

* Ortolan, ii. 234 ; Wheaton, ii. 226 ; Ortolan, ii. 240. Comp, 
pt. iv. chap. iii. § 25; Heflter, Letter of Marque of the Con- 
§ 161a; Phillimore, iii. § 272. federate States, ap. Ortolan,

2 The Caroline, vi Eob. vol. ii. Append, xxi.
461; The Madison, Edwards,
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presumed to have reference to the war; and the 
neutral is bound to act on the presumption. If there
fore they are found, when discovered in his custody, 
to be written with a belligerent purpose, it is not open 
to him to plead ignorance of their precise contents; 
he is exonerated by nothing less than ignorance of 
the fact that they are in his possession. Letters not 
addressed to persons falling within either of the above 
categories are primd fade innocent; if they contain 
noxious matter they can only affect the vessel when 
other facts in the case show the knowledge of the 
owner or master. Thus, where official despatches of 
importance were sent from Batavia to New York, and 
were there given by a private person, enclosed in an 
ordinary envelope, to the master of an American ship, 
for transmission to another private person in France, 
the ship was released, on the oath of the captain that 
he was ignorant of the contents of the letters entrusted 
to him.1

1 The Rapid, Edwards, 228. 
The English Courts have unfor
tunately sometimes given deci
sions inconsistent with the prin
ciple of this case^ and have held 
that a vessel is not exempted 
from confiscation by having been 
violently pressed into the belli
gerent’s service. * If an act of 
force exercised by one belligerent 
on a neutral ship or person is to 
be considered as sufficient justi
fication for any act done by him 
contrary to the known duties of 
the neutral character, there 
would be an end of any pro
hibition under the law of nations 
to carry contraband, or to engage 
in any other hostile act. If a 
loss is sustained in such a service, 
the neutral yielding to such de
mands must seek redress from 
the government which has im
posed the restraint upon him.’

The Carolina:, iv Rob. 259. Nor 
is it necessary that the master 
shall be cognisant of the service 
on which he is engaged. ‘ It 
will be sufficient if there is an 
injury arising to the belligerent 
from the employment in which 
the vessel is found. If imposition 
has been practised, it operates as 
force ; and if redress in the way 
of indemnification is sought 
against any person, it must be 
against those who have, by means 
either of compulsion or deceit, 
exposed the property to danger; 
otherwise such opportunities of 
conveyance would be constantly 
used, as it would be almost im
possible, in the greater number 
of cases, to prove the knowledge 
and privity of the immediate 
offender.’ The Orozembo, vi 
Rob. 436. Sir R. Philli- 
more maintains the authority of
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Whether 
mail-hags 
ought to 
he exempt 
from 
search.

Exemption from confiscation is extended as of 
course, on the ground of ignorance, to packets of a 
regular mail line carrying post-bags, which the captain 
is bound -to receive, and the contents of which he has 
no means of discovering; and merchant vessels are 
protected-in like manner when, by municipal regula
tions of the country from the ports of which they 
have sailed, they are obliged to take on board all 
government despatches or letters sent from the post 
offices.1

§ 50. The great increase which has taken place 
of late years in the number of steamers plying regu
larly with mails, has given importance to the question 
whether it is possible to invest them with special 
privileges. At present, although secure from con
demnation, they are no more exempted than any other 
private ship from visit; nor does their own innocence 
protect their noxious contents, so that their post-bags 
may be seized on account of despatches believed to 
be within them. But the secrecy and regularity of 
postal communication is now so necessary to the 
intercourse of nations, and the interests affected by 
every detention of a mail are so great, that the prac
tical enforcement of the belligerent right would soon 
become intolerable to neutrals. On the other hand, 
it is impossible to overlook the fact that no national 
guarantee of the innocence of the contents of a mail 
can be afforded by the neutral power. No govern-

jthese cases; iii. § 272. It is 
no doubt proper to throw upon 
the neutral the onus of proving 
his innocence, and to sift the 
evidence which he adduces with 
the most jealous suspicion; but 
to punish him for the acts of 
another person, of which he has 
beenthe unwilling or unconscious 
subject, is. at., once useless and

wrong. The belligerent cannot 
be intimidated by losses inflicted 
on his victim.

1 Lawrence, note to Wheaton, 
pt. iv. chap. iii. § 25; Calvo, 
§ 1132; Ortolan, ii. 240. Haute- 
feuille exaggerates the immuni
ties of neutrals carrying de
spatches ; tit. viii. sect. v. § 5.
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ment could undertake to answer for letters passed in 
the ordinary manner through its post offices. To 
give immunity from seizure to neutral mail-bags 
would therefore be equivalent to resigning all power 
to intercept correspondence between the hostile coun
try and its colonies, or a distant expedition sent out 
by it; and it is not difficult to imagine occasions 
when the absence of such power might be a matter 
of grave importance.

No usage, has hitherto formed itself on the subject. 
During the American Civil War it was at first ordered 
by the Government of the United States that duly 
authenticated mail-bags should either be forwarded 
unopened to the foreign department at Washington, 
or should be handed after seizure to a naval or con
sular authority of the country to which they belonged, 
to be opened by him, on the understanding that docu
ments to which the belligerent government had ar 
right should be delivered to it. On the suggestion 
of the English Government, which expressed its 
belief 1 that the Government of the United States was 
prepared to concede that all mail-bags, clearly certified 
to be such, should be exempt from seizure or visita
tion,’ these orders were modified; and naval officers 
were directed, in the case of the capture of vessels 
carrying mails, to forward the latter unopened to their 
destination.1

§ 51. A neutral vessel becomes liable to confisca
tion for the carriage of persons in the service of a 
belligerent, either when the latter has so hired it that 
it has become a transport in his service and that he has 
entire control over it; or when the persons on board 
are such in number, importance, or distinction, or 
when the circumstances of their reception are such,

1 See the correspondence in 319-23; Dana, note to Whea- 
Bemard’s Neut. of Great Britain, ton, § 504.

Carriage 
of persons 
in the 
service of 
the belli
gerent.
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as to create a reasonable presumption that the owner 
or his agent intend to aid the belligerent in his war. 
In the case of the ship Friendship, a vessel was 
hired to bring home to Franee eighty-four shipwrecked 
officers and sailors. It was confiscated as a transport, 
because it appeared in evidence that the vessel was 
not permitted to take cargo, and that the French 
Government had paid for the passage of the men; 
who were thus being carried, not as common pas
sengers, but as a part of the French navy, from a port 
of the United States to a port in France. In another 
case a vessel sailed from Rotterdam to Lisbon, where 
it was ostensibly chartered by a Portuguese subject 
to carry cargo or passengers to Macao; no cargo was 
shipped, but after some time spent in fitting it for 
passengers with unusual care, three Dutch officers of 
rank embarked in it, not for Macao, but for Batavia. 
Lord Stowell, on the facts of the case, inferred that a 
contract had been entered into with the Dutch Go
vernment before the vessel left Rotterdam, and con
demned it.1

In the transport of persons in the service of a 
belligerent, the essence of the offence consists in the 
intent to help him; if, therefore, this intent can in 
any way be proved, it is not only immaterial whether 
the service rendered is important or slight, but it is 
not even necessary that it shall have any immediate 
local relation to warlike operations. It is possible 
for a vessel to render herself liable to seizure and 
confiscation for a transport effected between two 
neutral ports, and it may perhaps be enough to 
establish liability that the persons so conveyed shall 
be in civil employment. But where intent cannot be 
proved the penalty cannot be exacted; as when a

1 The Friendship, vi Eob. 422; The Orozenibo, vi Eob. 433; 
Bernard, 224; Ortolan, ii. 234.
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vessel, habitually engaged in passenger traffic, carries 
belligerent persons of importance in the course of her 
ordinary voyage.

As a neutral vessel may be the bearer of 
despatches passing between a belligerent govern
ment and its diplomatic agents in a neutral country, 
so also, and for the same reasons, the transport of 
diplomatic agents themselves is permitted.

During the American Civil War this principle 
was involved in a question which arose between the 
Governments of Great Britain and the United States. 
In 1861 Messrs. Mason and Slidell, who had been 
appointed diplomatic agents at the Courts of St. 
James’ and the Tuileries, sailed from Havana for 
St. Thomas on their way to England, on board the 
English steamer Trent. While passing through 
the Bahama Channel she was boarded from an 
American frigate, and Messrs. Mason and Slidell 
were taken out of her and carried as prisoners into 
Boston. The English Government demanded their 
immediate release, which was conceded upon grounds 
which were stated at length by Mr. Seward, and 
were afterwards controverted by Lord Bussell, to„ 
whom they appeared to be erroneous.

In the opinion of the American Government, all 
persons in the service of a belligerent, together with 
any despatches or instructions of which they may be 
bearers, are articles contraband of war. ‘ But only 
Courts of Admiralty have jurisdiction in maritime 
cases, and these Courts have formulas to try only 
claims to contraband chattels, but none to try claims 
concerning contraband persons.’ Suspected men 
therefore can only be retained as contraband, if the 
vessel in which they have been carried is proceeded 
against and condemned for having been engaged in 
their transport. But in the case of the Trent, the

Immunity 
of diplo
matic 
agents.

Case of the 
Trent.
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vessel having been released, no proceedings against 
her were possible, and ‘ no legal certainty concerning 
the character of the men ’ could be acquired. Apply
ing these doctrines to the particular case, Mr. 
Seward asserted that the capture of Messrs. Mason 
and Slidell was in itself lawful, but that it had been 
invalidated by the neglect of their captors to bring 
in the Trent for adjudication as prize.

Lord Russell on the other hand maintained it to 
be ‘ too plain to need argument,’ that ‘ every kind 
of diplomatic communication between government 
and government,’ falls under the principle which 
forbids that despatches from or to diplomatic agents 
shall be treated as contraband of war, and that 
therefore the conveyance of public agents of such 
character, and of their credentials or despatches, on 
board the Trent, was not and could not be a viola
tion of the duties of neutrality on the part of that 
vessel.’1

1 Mr. Seward to Lord Lyons, the general doctrine see Blunt- 
Dee. 26, 1862, and Earl Bussell schli, § 817; Dana, note to 
to Lord Lyons, Jan. 23, 1862; Wheaton, § 504. 
ap. Bernard, 201 and 215. On
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CHAPTER IV.

CARRIAGE OF BELLIGERENT GOODS IN NEUTRAL 

VESSELS.

§ 52. No branch of international law has been 
debated at such length or with greater keenness than 
those which refer to belligerent goods carried in 
neutral vessels, and to neutral goods in belligerent 
vessels. It is possible, and indeed probable, that 
the Declaration of Paris, to which most civilised states 
have adhered, has permanently secured an identical 
practice among the signataries to it, and that it will 
in time be definitively accepted by those states also 
which for the present have reserved the right to pur
sue their accustomed policy. But the terms of the 
declaration are not authoritative law, and it is 
therefore not yet superfluous to sketch, though more 
lightly than was formerly necessary, the history and 
the grounds of the rival doctrines which have been 
held upon the two subjects. Usually these subjects 
have been treated together, and the verbal jingle,
‘ Free ships, free goods ; Enemy ships, enemy goods,’ 
has been thought to express a necessary correla
tion, which has been equally supposed to exist between 
the contrary doctrines. The Declaration of Paris, in 
choosing from each system the part most favourable 
to neutrals, has at least restored their natural inde
pendence to two essentially distinct questions of law.

Two theories have been, held, and two usages

Conflicting 
theories 
on the 
subject.
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Practice 
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century.

have existed, with respect to the treatment of belli
gerent goods in neutral vessels. In the simpler and 
primitive view they were enemy’s goods, and there
fore liable to seizure, wherever found outside the 
jurisdiction of a third state ; according to a later and 
more artificial doctrine, the neutral vessel is invested 
with power to protect them.

§ 53. The first- of these doctrines is found in the 
Consolato del Mare, the rules of which embodied the 
customs authoritative in the western Mediterranean 
during the Middle Ages ; and Louis XI., in writing 
to the King of Sicily, speaks of the principle as being 
in his time accepted beyond all question.1 The French 
Ordonnances of 1538, 1543, and 1584, not only con
fiscated the hostile goods, but extended the penalty 
to the ship in which they were embarked, and though 
the courts appear to have avoided giving full effect to 
the law, their actual rules were not milder than those 
enforced by other nations.2 It was not till 1650 that 
the principle of the immunity of goods carried in a 
neutral vessel was asserted or agreed upon. In that 
year a treaty was concluded between Spain and the 
United Provinces, in which it was agreed that the 
goods of the enemies of either party should be free 
from capture, when on board the ships of the other 
party, the latter being neutral ; and in 1655 a treaty 
was made between France and the Hanse Towns, the 
language of which seems to convey the privilege,3 
but its real meaning, as understood by one of the 
contracting parties, may probably be best read by the

1 He says that it is a 1 usus in 
hoc occidental mari indelebiliter 
observatus, res hostium et bona, 
etiamsi infra amicorum aut con- 
fcederatormn triremes seu naves 
positse sint, nisi obstiterit seciir- 
itas specialiter'super hoc concessa,

impnne et licite jure bellorum 
capi posse,’ quoted by Heffter, 
§ 163.

2 Yalin, Ord. de la Marine, 
liv. iii. tit. ix. art. 7.

* Dumont, vi. i. 571, and ii. 
103. .
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light of negotiations which took place some time 
before between France and the United Provinces. In 
1646 a treaty had provided that for four years the 
Dutch Government should be excepted from the opera
tion of the Ordinances, and that ‘ their ships should 
free their cargo, notwithstanding the presence in it 
of merchandise, and even of grain and vegetables 
belonging to enemies, excepting always articles con
traband of war.’ On an attempt being made by De 
Witt in 1653 to take the plain meaning of these 
words as the ground of a permanent arrangement, 
it appeared that the French had merely understood 
the treaty of 1646 to preserve from confiscation the 
ship and neutral merchandise associated in its cargo 
with that of an enemy. It is not likely, as is re
marked by Manning, that Louis XIV. would grant 
larger immunities to the Hanse Towns than to 
Holland, and the treaty made with them in 1655 
may therefore be no doubt interpreted in the same 
sense.1 In 1659 a clause appears in the Peace of the 
Pyrenees, by which free ships are made to free 
goods, and during the remainder of the seventeenth 
century France concluded nine treaties, in which a 
like provision was contained.2 But in the midst of 
these treaties the Ordonnance of 1681 proved how 
entirely they were exceptions to the general policy 
of the state, by re-enacting in all their severity the 
provisions of the law of 1584, and in 1661 and 1663 
treaties were concluded with Sweden in which no 
stipulation inconsistent with it was contained.3

1 Dumont, vi. i. 342; Man- England, 1677 (ib. 329); United
ning, 248. Provinces, 1678 (ib. 359);

2 With Denmark, 1662 United Provinces, 1697 (ib. ii.
(Dumont, vi. ii. 439); do. 1663 389).
(ib. 463); United Provinces, 3 Yalin, Ord. de la Marine, 
1662 (ib. 415); Portugal, 1667 liv. iii. tit. ix. art. 7. Treaties 
(ib. vii. i. 17) ; Spain, 1668 (ib. with Sweden; Dumont, vi. ii. 381 
90); Sweden, 1672 (ib. 166); and 448. _
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The true promoters of the new principle were the 
Dutch, to whom the security of their carrying trade 
was of the deepest importance. They not only were 
the earliest people to stipulate for the freedom of 
enemy’s cargo in neutral ships by a treaty of un
doubted meaning, but they steadily kept it before their 
eyes as an object to be striven for, to such purpose 
that they induced Spain, Portugal, France, England, 
and Sweden, to grant or confirm the privilege in 
twelve treaties between the years 1650 and 1700.1 
The only treaty of the century to which neither the 
United Provinces nor France was a party, was con
cluded between England and Portugal,1 2 but except 
when prevented by express convention, England 
maintained the confiscation of enemy’s goods, and 
she confirmed her practice by several treaties.3 
At least ten treaties, dealing with the commercial 
relations of the contracting parties, the greater 
number of which were made between nations which 
were also parties to treaties giving expression to the 
doctrine of Free ships, free goods, permitted by their 
silence the common practice to continue, and mani
fested the absence of a fixed policy on the part of the 
countries which engaged in them.4

1 With Spain, 1650 (Du
mont, vi. i. 571); Portugal, 
1661 (ib. ii. 369); France, 1661 
(ib. 346); France, 1662 (ib. 
415); England, 1667 (ib. vii. i. 
49); Sweden, 1667 (ib. 38); 
England, 1674 (ib. 283); 
Sweden, 1675 (ib. 317); France, 
1678 (ib. 359); Sweden, 1679 
(ib. 440); England, 1689 (ib. ii. 
236); France, 1697 (ib. 389).

2 England and Portugal, 
1652 (Dumont, vi. ii. 84).

3 With the United Provinces, 
1654 (Dumont, vi. ii. 74);
Sweden, 1654 (ib. 80),; Den

mark, 1654 (ib. 92); Sweden, 
1661 (ib. 387); Denmark, 1661 
(ib. 346); Denmark, 1670 (ib. 
vii. i. 128).

4 England and the United 
Provinces, 1654 (Dumont, vi. ii. 
76) ; England and Brandenburg, 
1661 (ib. 364); England and 
Sweden, 1661 (ib. 384) ; England 
and Denmark, 1661 (ib. 346)-; 
Sweden and France, 1661 (ib. 
381); England and the United 
Provinces, 1662 (ib. 423) ; Eng
land and Denmark, 1669 (vii, i. 
126); England and Spain, 1670 
(ib. 138); England and Sweden,
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At the commencement of the eighteenth century, 
therefore, the new principle had made little solid 
progress ; and one of the two nations which had con
cluded the largest number of treaties embracing it, 
was in no hurry to adopt it as a voluntary rule. The 
French Reglement of 1704 exaggerated the harshness 
of former law by rendering liable to confiscation the 
raw or manufactured produce of hostile soil, when the 
property of a neutral, except when it was in course 
of transport direct from the enemy’s country to a port 
of the neutral state to which its owner belonged. It 
was not till 1744 that neutral vessels carrying enemy’s 
goods were freed from confiscation, and it was only 
in 1778 that the freedom of the goods themselves was 
conceded by the Reglement of that year.1 It must be 
presumed that the rules enforced by a country, apart 
from treaties, correspond to its views of justice or es
tablished usage. If, while maintaining these rules, it at 
the same time multiplies treaties in an opposite sense, 
the inference is not that it looks upon the law which 
it is content to administer as destitute of authority, 
but that its own interests are best served by inducing 
other nations to alter its provisions. France became 
the advocate of the principle of Free ships, free goods, 
but it is safer to appeal to her regulations than to her 
treaties as evidence of general rule, and it is not 
likely that those regulations would have been ex
punged from her international code if the maritime 
predominance of England had failed to consolidate it
self. Spain imitated the policy of France, and while 
recognising the freedom of enemy’s goods by treaty, 
it was not till 1780 that her private rules exempted 
either them or the neutral vessel from confiscation.2

1666 (vi. iii. 83); France and liv. iii. tit. ix. art. 7; Pistoye et 
Sweden, 1672 (vii. i. 169). Duverdy, i. 344 and 360.

1 Valin, Ord. de la Marine, 2 De Martens, Bee. iv. 270.

Practice 
in the 
eighteenth 
century.

France.

Spain.
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England fettered herself by few treaties, and continued 
to give effect to the old practice of seizing neutral 
goods, while releasing the neutral vessel with pay
ment of freight.1 In maintaining this usage she was 
brought in 1780 into sharp collision with the neutral 
states. The First Armed Neutrality put forward the 
immunity of belligerent cargoes in neutral vessels as 
one of its doctrines; and the weakness produced by the 
American war prevented England from adopting any 
means for the vindication of her views. But the mem
bers of the league were not themselves proof against 
the temptation of war. In 1788 Sweden openly re
nounced the principles of the Armed Neutrality while 
at war with Russia, and the latter power tacitly fol
lowed her example.1 2 The treaties which were made 
between the establishment of the armed neutrality and 
the outbreak of the wars of the Revolution stipulate 
for the freedom of hostile goods; 3 but three months

1 The principal treaties con
cluded during the eighteenth 
century, down to the time of the 
First Armed Neutrality, in which 
the principle of Free ships, free 
goods was contained, were those 
of Utrecht in 1713 between 
England, France, and the United 
Provinces (Dumont, viii. i. 348 
and 37 9) ; between England and 
Spain, 1713 (ib. 409), Spain and 
the United Provinces, 1714 (ib. 
431) ; the United Provinces and 
Eussia, 1715 (ib. 470); Spain 
and the Empire, 1725 (ib. ii. 
115) ; France and the United 
Provinces, 1739 (Wenck. Codex 
Juris Gentium, i. 424); France 
and Denmark, 1742 (ib. 621); 
Sweden and the Two Sicilies, 
1742 (ib. ii. 143) ; Denmark and 
the Two Sicilies, 1748 (ib. 281) ; 
France and the United States, 
1778 (De Martens, Bee. ii. 598).

2 Manning, 268.

3 United States and United 
Provinces, 1782 (De Martens, 
Bee. iii. 439); Denmark and 
Eussia, 1782 (ib. 476) ; England, 
France", and Spain, 1783 (ib. 
543) ; United States and Sweden, 
1783 (ib. 568); United States 
and Prussia, 1785 (ib. iv. 42); 
France and the United Provinces, 
1785 (ib. 68); Austria and 
Eussia, 1785 (ib. 76); England 
and France, 1786 (ib. 168); 
Eussia and France, 1787 (ib. 
210) ; Eussia and the Two 
Sicilies, 1787 (ib. 236); Eussia 
and Portugal, 1787 (ib. 327); 
France and Hamburg, 1789 (ib. 
426); Denmark and Genoa, 
1789 (ib. 442). But the United 
States distinctly asserted the 
doctrine that ‘ according to the 
law of nations, the goods of an 
enemy found on board the ship 
of a triend are liable to capture.’ 
Messrs. Pinckney, $c. to the



of hostilities had hardly passed, in 1793, when France Practice 
declared enemy’s goods on board neutral vessels to the 
be good prize, the neutral ship being released, and •'rare- 
freight being paid by the captors.* Russia had already {gig" 
denounced her treaty of 1787; and Great Britain,
Russia, Spain, the Empire, and Prussia agreed that 
the contracting powers would unite all their efforts 
to prevent neutrals ‘ from giving, on this occasion of 
common concern to every civilised state, any protec
tion whatever, directly or indirectly, in consequence 
of their neutrality, to the commerce or property of the 
French, on the sea, or in the ports of France.’ 2

The Second Armed Neutrality reasserted for a 
moment the principles of 1780, but one of the articles 
of the treaty concluded between England and Russia 
in 1801, to which Denmark and Sweden afterwards 
acceded, provided that the property of enemies on 
board neutral vessels should be confiscable. In 1807 
Russia annulled the convention of 1801, and pro
claiming afresh the principles of the Armed Neutrality, 
declared that she would never depart from them;3 
but in 1809 an ukase was issued under which ‘ ships 
laden in part with the goods of the manufacture or 
produce of hostile countries were to be stopped, and 
the merchandise confiscated and sold by auction for 
the profit of the crown. But if the merchandise 
aforesaid compose more than half the cargo, not only 
the cargo, but the ship also shall be confiscated.’i

Thus at the general peace, not only had the 
ancient practice been steadily acted upon by the most 
powerful maritime state; but the advocates of the

French Minister of Foreign 2 De Martens, Bee, v. 409
Affairs, Jan. 27, 1798, Ame- and 440.
rican State Papers, ii. 181. See 3 Ortolan, ii. 156.
also, Mr. Jefferson to Mr. Morris, 4 De Martens, Bee, Supp, v.
4ug. 16, 1793, ib. i. 123. 485. ,

1 De Martens, B$c, v. 382. ,
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intrusive principle had permitted their allegiance to 
it to be not infrequently shaken, under circumstances 
which sufficiently prove their conduct to have been 
simply dictated in all cases by the varying interests 
of the moment.

§ 54. Between 1815 and 1854 France gave proof of 
her continued preference for the doctrine of Free ships, 
free goods, by concluding several treaties in which it 
was embodied; and the United States, while fully 
accepting the English view as expressing existing 
law, entered into frequent engagements in a contrary 
sense.1 The new principle, therefore, acquired a 
certain amount of additional strength; and at the 
same time no opportunities occurred for upholding 
the older usage by practice. Until the beginning of 
the Crimean War, however, no change took place in 
the relative legal value of the two principles. The

1 1 The United States and 
Great Britain have long stood 
committed to the following points 
as in their opinion established 
in the law of nations:—1. That 
a belligerent may take enemy’s 
goods from neutral custody on 
the high seas; 2. That the carry
ing of enemy’s goods by a neutral 
is no offence, and consequently 
not only does not involve the 
neutral vessel in penalty, but 
entitles it to its freight from the 
captors as a condition to a right 
to interfere with it on the high 
seas. While the Government of 
the United States has endea
voured to introduce the rule of 
Free ships, free goods, by con
ventions, her courts have always 
decided that it is not the rule of 
war; and her diplomatists and 
text-writers, with singular con
currence, considering the oppo
site diplomatic policy of the 
country, have agreed to that

position.’ Dana’s Wheaton, note 
to § 475.

The treaties concluded by 
the United States are those with 
Denmark, 1818 (De Martens, 
Nouv. Bee. iv. 532); Colombia, 
1824 (ib. vi. 992); Central 
America, 1825 (ib. 832); Brazil, 
1828 (ib. ix. 60); Mexico, 1831 
(ib. x. 336); Chile, 1832 (ib. xi. 
442); Venezuela, 1836 (Nouv. 
Bee. Nouv. Ser. iv. 556); Peru- 
Bolivia, 1836 (ib. vi. 118); 
Ecuador, 1839 (Nouv. Bee. Gen. 
iv. 310); New Grenada, 1848 
(ib. xiii. 659); San Salvador, 
1850 (Samwer, Bee. Gen. ii. 73); 
Russia, 1854 (Nouv. Bee. Gen. 
xvi. i. 572). Treaties have been 
concluded by France with Vene
zuela, 1843 (ib. v. 170); Ecuador,
1843 (ib. 409); New Grenada,
1844 (ib. vii. 620) ; Chile, 1846
(Samwer, Bee. Gen. iii. 9); 
Guatemala, 1848 (Nouv. Bee. 
Gen. xii.. 10). j
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original adherents of the newer doctrine had embraced 
it afresh; but it had not been admitted by the powers 
which before rejected it. But in 1854 it was felt 
that it was difficult for allied states to apply different 
legal theories in a common war, and an agreement 
for identical action was come to by Great Britain and 
France, under which the principle of the immunity 
of enemy’s goods in neutral ships was provisionally 
accepted by the former. On the conclusion of the 
Treaty of Paris the same principle was accepted by 
the parties to it in a Declaration, which was intended 
to form the basis of a uniform doctrine on maritime 
law, and to which all states not represented at the 
Congress were afterwards invited to accede.1 The 
only countries which, up to the present time, have 
withheld their formal adherence to the Declaration 
are the United States, Spain, and Mexico. But the 
United States announced at the beginning of the 
Civil War that they would give effect to the prin
ciple during the continuance of hostilities.2

Although, therefore, the freedom of enemy’s 
goods in neutral vessels is not yet secured by an 
unanimous act, or by a usage which is in strictness 
binding on all nations, there is little probability of 
reversion to the custom which was at one time 
universal, and which till lately enjoyed a superior 
authority.

1 See Appendix III. '
2 Dana’s Wheaton7 note to § 475.
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CHAPTER Y.

BLOCKADE.

§ 55. The conditions under which, a belligerent 
may interfere with neutral trade to forbidden places 
are more complex than those under which he imposes 
restrictions on trade in forbidden things. In one 
case the act of the neutral alone exposes him to the 
effect of the belligerent right; in the other no infrac
tion of it can take place until the belligerent has 
himself duly performed a certain act, and until the fact 
of its having been so performed has been brought to 
the knowledge of the neutral. The belligerent must 
establish his blockade, and as a general rule he must 
warn neutrals that it exists.

§ 56. In order to constitute a blockade, two re
quirements must be satisfied.

1. It must be initiated under sufficient authority.
2. It must be maintained by a sufficient and 

properly disposed force.
A blockade is considered to be an act of war 

which affects, of right,, not only the subjects of a 
neutral state, but also persons and things partaking 
of the national character. Strictly, access to the 
blockaded place is forbidden to ships of war as well 
as merchant vessels. The establishment of a block
ade is therefore so high an exercise of sovereign 
power that it can only be effected under the express 
or implied orders of the government of a country; 
and the general instructions given to the commander
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of a belligerent force do not necessarily imply com
petent orders. If, however, he is operating at a 
considerable distance from home be is supposed to be 
invested with such portion of the sovereign authority 
as may be required for the exigencies of the service; 
and it has even been held that when an officer not 
possessed of adequate powers had taken on himself to 
commence a blockade, captures effected under it might 
be made retrospectively valid by a subsequent adop
tion of his act by the state. The principle, there
fore, in practice, goes little further than to forbid sub
ordinate officers from creating or varying a blockade 
at their will.1

The doctrine with regard to the proper mainten- (2) The 
ance of a blockade, which has been laid down by the 
English and American Courts, which is approved of sufficient 

by English and American writers, and which is em- properly 

bodied in the policy of both countries, requires that a ^1J°6ed 
place shall be ‘ watched by a force sufficient to render 
the egress or ingress dangerous ; or, in other words, 
save under peculiar circumstances, as fogs, violent 
winds, and some necessary absences, sufficient to 
render the capture of vessels attempting to go in or 
come out most probable.’1 2

Provided access is in fact interdicted, the distance practice of 

at which the blockading force may be stationed from and thef 

the closed port is immaterial. Thus Buenos Ayres has United 
been considered to be effectually blockaded by vessels 
stationed in the neighbourhood of Monte Video; and

1 Phillimore, iii. § 288 ; Bernard, 245 ; Kent, Lect. vii.;
Calvo, § 1137; Bluntschli, § Wheaton, pt. iv. chap. iii. § 28
831. The Rollct, vi Rob. 365. Mr. Mason’s instructions to the 
The Hendrick and Maria, i Rob. naval forces of the United States,
148. The FrancisJca, x Moore, 1846, quoted by Ortolan, ii. 344.
46. Among continental publicists

2 The FrancisJca, Spinks, M. Bluntschli accepts and repeats 
115. Phillimore, iii. § 293-4 ; the English doctrine, § 829,

L
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during the Russian war in 1854 the blockade of Riga 
was maintained at a distance of 120 miles from the 
town by a ship in the Lyser Ort, a channel three 
miles wide, which forms the only navigable entrance 
to the gulf.1

It is impossible to fix with any accuracy the 
amount of danger in entry, which is necessary to pre
serve the validity of a blockade. It is for the Prize 
Courts of the belligerent to decide whether in a given 
instance a vessel captured for its breach had reason 
to suppose it to be non-existent; or for the neutral 
government to examine, on the particular facts, 
whether it is proper to withhold or to withdraw 
recognition. In some cases, where a blockading 
squadron, from the nature of the channels leading to 
a port, can be eluded with ease, a large number of 
successful evasions may be insufficient to destroy the 
legal efficiency of the blockade. Thus during the 
American civil war, the blockade of Charleston was 
usually maintained by several ships, of which one 
lay off the bar between the two principal channels of 
entrance, while two or three others cruised outside 
within signalling distance. This amount and disposi
tion of force seem to have been thought by the 
British Government amply sufficient to create the 
degree of risk necessary under the English view of 
international law, although from the peculiar nature 
of the coast a large number of vessels succeeded in 
getting out and in during the whole continuance of 
the blockade.1 2

This abstention from any pedantic interpretation 
of general rules extends to cases where, the force 
being adequate, and the fact of blockade known, a

1 The FrancisJca, loc. cit.
2 Bernard, Neut. of Great Britain, chaps, x. and xii.
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ship enters owing to a momentary absence of a 
blockading vessel, not only when, as already men
tioned, the absence is owing to weather, but even 
when it is caused by the chase of a prize. The 
blockade is not in these cases raised, and an endeavour 
to take advantage of such absence is looked upon 
as an attempted breach. On the other hand the when a

~i 1 “i • (% if* blockadeblockade ceases it an enemy s force succeeds, for how- ceases, 
ever short a time, in driving off the squadron which is 
charged with maintaining it,1 or if vessels are diverted 
to other employment; and if a prize is pursued so far 
from the blockading station that a neutral ship on 
arriving near the entrance may fairly think that the 
blockade is abandoned, it may be held to be at least 
so far impaired that the neutral so attempting to 
enter is relieved from the natural penalty of his 
act.1 2

1 The Frederic Molhe, i 
Rob. 87 ; The Columbia, i Rob. 
156; The Hoffnung, vi Rob. 
115. Vos and Graves versus the 
Un. Ins. Cy. ii Johnson (Ame
rican), 187 ; Radcliff versus Un. 
Ins. Cy. vii Johnson, 53.

2 Bernard, 239. See, on 
diversion, the note of Lord Lyons 
to Mr. Seward, May 22, 1861. 
The Niagara, blockading Charles
ton, had been sent away to in
tercept a cargo of arms expected 
at another part of the coast, 
and the harbour remained open 
for at least five days. Lord 
Lyons took for granted that an 
interruption had occurred, but 
the Government of the United 
States, in view of the effect un
derstood by it to flow from a 
general notification, refused to 
admit that any cessation had 
taken place.

It was formerly held in the
L

United States, and would, it may 
be presumed, be still held in Eng
land, that, 1 although acquisitions 
made during war are not con
sidered permanent until confirmed 
by treaty; yet to every commercial 
and belligerent purpose they are 
considered as part of the domain 
of the conqueror so long as he re
tains the possession and govern
ment of them ’ ( Thirty Hogsheads 
of Sugar \v. Boyle, ix Cranch, 
195), and consequently that a 
blockade is raised by the capture 
and occupation of the blockaded 
place by the attacking force. 
But during the American civil 
war, a majority of judges in the 
Supreme Court asserted the doc
trine that ‘ The occupation of a 
city by a blockading belligerent 
does not terminate a public block
ade of it previously existing ; the 
city being itself hostile, the oppo
sing enemy in the neighbour-

2
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Opinions 
of con
tinental 
writers.

The opinions held by the majority of modern con
tinental writers as to the conditions under which a 
blockade is efficiently maintained, differ in several 
important respects from the principles which guide 
the practice of England and the United States, They 
may perhaps be summarised as follows. The imme
diate entrance to a port must be guarded by station
ary vessels, in such number as either to render 
entrance impossible, or at least to expose any ships 
running in to a cross fire from the guns of two of them. 
Any accidental circumstance which makes it tempor
arily impossible to go in puts an end to the blockade, 
and justifies a vessel in attempting to enter.1 As,

hood, and the occupation limited, 
recent, and subject to the vicis
situdes of war; C. J. Chase in The 
Circassian, ii Wallace, 135.

1 The opinions of the various 
writers are essentially identical, 
but differ from one another on 
some points. Heffter (§ 155) re
quires that vessels shall be 4 stati- 
onn4s en permanence et en assez 
grand nombre pour empecher 
toute espece de communication 
avec la place ou le port investi; ’ 
but he does not hold that tempo
rary absence entails cessation of 
the blockade. Ortolan (ii. 328) 
thinks that blockade of a harbour 
is not effective unless 4 toutes les 
passes ou avenues qui v con- 
duisent sont tellement gardees 
par des forces navales perma- 
nentes, que tout batiment qui 
chercherait a s’y introduire ne 
puisse le faire sans etre aper<^u 
et sans en etre detourn^; ’ and 
considers (344) that if weather 
has caused the temporary absence 
of the blockading squadron, 
although the blockade is not 
raised, it is open to a vessel to 
attempt to enter, and if taken, to 
allege ignorance of the fact of

blockade. Calvo (§ 1147) de
clares that the belligerent must 
have a sufficient force, so dis
posed as to become 4 le mattre de 
la mer territoriale qu’il occupe, 
et a pouvoir en interdire faeces 
a tout navire etranger; ’ appa
rently he requires that the ships 
shall be anchored. HautefeuiUe 
(tit. ix. chap. ii. sect. i. § 1) says 
that 4 le blocus n’existe qu’autant 
que le belligerant qui attaque 
un port place devant ce port un 
nombre de batiments de guerre 
suffisant pour en commander les 
abords par leur artillerie; ’ and 
holds (sect. iii. § 2) that interrup
tion from any cause terminates the 
blockade. To Geesner (179) 4 la 
definition de la premiere neutralite 
parait exemplaire ; ’ a blockaded 
port is therefore one where there 
is, 4 par la disposition de la puis
sance qui l’attaque avec des 
vaisseaux arretes et suffisamment 
proches, un danger evident 
d’entrer.’ He exhausts the lan
guage of invective in assailing 
the existing doctrine and policy 
of England, and is fully satisfied 
with the American practice dur
ing the civil war. It is not for
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for three-quarters of a century, by far the most 
extensive experience in blockades has fallen to the 
share of England and the United States, these 
opinions, whatever their abstract merits, labour under 
the disadvantage of being inconsistent with the most 
authoritative usage upon the subject. They are 
also much more rigid than the principles embodied in 
the Declaration of Paris, and accepted by the great 
majority of civilised nations. It is hardly necessary 
therefore to inquire upon what ground they are 
stated to represent existing law.1 The signatary 
powers of the Declaration of Paris, which is perfectly 
in harmony with English doctrine, were satisfied with 
declaring that ‘ blockades in order to be binding, 
must be effective, that is to say, maintained by a

me to attempt his extrication 
from the complicated incon
sistencies in which he has thus 
involved himself. Pistoye and 
Duverdy (i. 365) confine them
selves to cautious and accurate 
language. *II faut,’ they say, 

que la place soit investie par 
des forces suffisantes pour en 
rendre l’entree perilleuse aux 
navires qui voudraient s’y intro
duce.’

1 A few treaties contain 
stipulations in agreement with 
the views of the foreign writers 
whom I have quoted. I am not 
aware that any blockade has 
ever been conducted under their 
provisions. In 1742 France and 
Denmark agreed that a blockaded 
port should be closed by two 
vessels at least, or by a battery 
of guns on land, and the same 
stipulation was made between 
Denmark and Genoa in 1789. 
The treaty between Holland and 
the Two Sicilies in 1753 pre
scribes that at leqst six ships of

war shall be ranged at a distance 
slightly greater than gun-shot 
from the entrance, or else by 
shore batteries and other works. 
The First Armed Neutrality, in 
1780, laid down that blockade 
must be effected with vessels 
stationary and sufficiently near 
to produce evident danger in 
entering. The Second Armed 
Neutrality put forward the same 
doctrine; but Russia, in her 
treaty with England in 1801, 
consented to substitute the 
words 1 arretes ou suffisamment 
proches,’ for i arretes et suffisam
ment proches; * and the only 
treaty since concluded in which 
stringent stipulations are made, 
is that between Denmark and 
Prussia in 1818, by which it 
was required that two vessels 
should be stationed before every 
blockaded port. Hautefeuille, 
tit. ix. chap. ii. sect. i. § i.; 
Gessner, 159 ; De Martens, Bee« 
iv. 443,
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How a 
neutral be
comes 
affected 
with know 
ledge of a 
blockade.

English 
and Ame
rican 
theory.

force sufficient really to prevent access to the coast of 
the enemy.’1

It may be remarked, apart from reference to ex
isting law, and apart also from all question whether 
blockades ought to be permitted at everyplace where 
they are now lawful, that the experience of the civil 
war in America has proved the use of steam to assist 
so powerfully in their evasion, as to render it unwise 
to shackle the belligerent with too severe restrictions. 
If it is wished altogether to deprive blockades of effi
cacy, it would be franker and better to sweep them 
away altogether.

§ 57. As a blockade is not a necessary conse- 
' quence of a state of war, and need not even be 

permanent when instituted, it is not assumed that 
the neutral possesses any knowledge of its existence, 
until the fact of its establishment has been in some 
manner notified or brought home to him. But 
opinions differ widely as to whether it is sufficient in 
order to justify the belligerent in seizing the property 
of the neutral, that the knowledge of the latter shall 
be proved, or whether a formal notification must be 
served upon him.

According to the view which finds its expression
1 For the Declaration of 

Paris see Appendix III. With 
reference to its meaning, Lord 
Russell, in 1863, wrote as fol
lows : ‘ The Declaration of Paris 
was in truth directed against 
what were once termed “ paper 
blockades;” that is, blockades 
not sustained by any actual force, 
or sustained by a notoriously 
inadequate naval force, such as 
an occasional appearance of a 
man-of-war in the offing, or the 
like. . . . The interpretation, 
therefore, placed by Her Majesty’s 
government on the Declaration 
was, that a blockade, in order to 
be respected by neutrals, must

be practically effective. ... It 
is proper to add, that the same 
■view of the meaning and effect 
of the articles of the Declaration 
of Paris, on the subject of block
ades, which is above explained, 
was taken by the representa
tive of the United States at the 
Court of St. James’ (Mr. Dallas) 
during the communications which 
passed between the two gov
ernments some years before the 
present war, with a view to the 
accession of the United States to 
that Declaration.’ Lord Bussell 
to Mr. Mason, Feb. 10, 1863, ap. 
Bernard, 293,
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in English and North American practice, the source 
of liability to seizure is knowledge of the fact that a 
blockade has been established, together with the pre
sumption that an existing blockade will under ordi
nary circumstances continue. A neutral, therefore, 
who sails for a port with full knowledge that it is 
blockaded at the moment when his voyage is com
menced, ought to expect that it will be in the same 
state when he arrives; and anything which can be 
proved to affect him with knowledge at the former 
time will render him liable to the penalties imposed 
for violation of blockade.

On the other hand, according to the view which ^'ench 
is identified with French practice, the neutral is not ’ 
expected to shape his course on any presumption 
with respect to the continuance or cessation of a 
blockade; and he is not injuriously affected by 
knowledge acquired at any time before he can ex
perimentally test its existence as good on the spot 
which is subjected to it.

Hence, although it has lately become customary for French 
the French Government at the commencement of a prd0tl0e' 
blockade to notify the fact of its existence to foreign 
governments as a matter of courtesy, their subjects 
are not considered to be affected by notice through 
them. Each neutral trader approaching the forbidden 
coast is individually warned, the fact of warning is 
endorsed on the ship’s papers, and it is only for 
subsequent attempts to enter, that he is liable to 
seizure. The practice was consistently followed by 
France in blockading the Mexican ports in 1838, 
and those of the Argentine Republic in the same 
year; it has been equally respected during her 
recent European wars; and stipulations in accord
ance with it are found in many modern treaties 
concluded by her, as well as in a certain number of 
conventions between other states. It is also adopted
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by several modem continental writers; wbo argue 
that to sail for a blockaded place in the hope of 
finding the entry freed by the chances of war, by 
the effects of weather, or by some other cause, is in 
itself an innocent act, and therefore not to be 
punished because the hope fails to be justified by 
the circumstances existing at the moment of arrival.1

The theory accepted in England and the United 
States is the natural parent of a more elastic usage. 
Notification is a convenient mode of fixing a neutral 
with knowledge of the existence of a blockade, but 
it is not the necessary condition of his liability to 
seizure. In strictness, if a neutral vessel sail with 
the destination of a blockaded port from a place at 
which the fact of blockade is so notorious that 
ignorance of its existence is impossible, confiscation 
may take place upon seizure without previous warn
ing.2 But in practice notification of some sort is

1 Ortolan, ii. 335-41; Calvo,
§ 1150, considers that the French 
practice ought to be the ac
cepted rule of law; Pistoye and 
Duverdy, i. 370, and Haute- 
feuille, tit. ix. chap. ii. sect. ii. 
hold that the special notification 
is necessary, and that a diplo
matic notification ought also to

given.
The treaties in which France 

has inserted stipulations in con
formity with her practice are 
those with Brazil, 1828 (De 
Martens, Nouv. Rec. viii. 60) ; 
with Venezuela, 1843 (Murhard, 
Nouv. Rec. Gen. v. 172) ; with 
Ecuador, 1843 (ib. 411); with 
New Grenada, 1844 (ib. vii. 621); 
with Guatemala, 1848 (ib. xii. 11); 
with Chile, 1846 (Samwer, Rec. 
Gen. iii. pt. i. 10) ; with Hon
duras, 1856 (ib. pt. ii. 154); 
with Nicaragua, 1819 (ib. 191).

The treaties in which coun

tries other than France have 
bound themselves by like pro
visions are those between the 
United States and Sweden in 
1816 (De Martens, Nouv. Rec. 
iv. 258) ;' the Hanseatic Towns 
and Mexico, 1828 (ib. Nouv. 
Supp. i. 687) ; the United States 
and Sardinia, 1838 (ib. xvi. 266); 
Austria and Mexico, 1842 (Mur
hard, iii. 448). The practice 
seems to have arisen out of the 
doctrine of the Second Armed 
Neutrality, in the treaties con
cluded between the members of 
which the principle was first laid 
down. De Martens, Rec. Supp. 
ii. 393.

2 The Columbia, i Bob. 156; 
The Adelaide Rose, ii Bob. Ill, 
note; The Union, Spinks, 164. 
1 If a blockade de facto be good 
in law without notification, and 
a wilful violation of a legal 
blockade be punishable with
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always given. If the blockade is instituted under 
the direct authority of the Government, the fact of 
its commencement is notified to foreign states. The 
information thus communicated affects their subjects, 
who must be supposed to be put in possession of the 
knowledge which is afforded with the express object 
of its being communicated to them. If therefore a 
vessel sails to a blockaded port at a time clearly later 
than that at which the general notification is matter 
of public knowledge, no special notification is re
quired before seizure.1 But the case is different 
when vessels sail before such time, or approach a 
port closed by a merely de facto blockade, which has 
been instituted on the authority of the officer com
manding the belligerent force in the neighbouring 
seas, or which for some reason has not yet been the 
subject of a diplomatic notification. Knowledge of 
the fact cannot then be presumed, and vessels are 
consequently turned back with a like notice endorsed 
on their papers to that which is required under the 
French usage.2 And a mitigation of the strict rule 
is introduced when a vessel sails with full knowledge 
of the existence of a blockade from a port at a great

confiscation, propositions which 
are free from doubt, the mode in 
which knowledge has been ac
quired by the offender, if it be 
clearly proved, cannot be of im
portance.’ The FrancisJca, on 
appeal, x Moore, 46. But cap
ture on the ground of notoriety 
would be looked upon with dis
favour. Dr. Lushington, in ad
judicating in the first instance 
in the case of The FrancisJca, said,
* Unless the notoriety of the 
blockade be so great, that ac
cording to the ordinary course of 
human affairs the knowledge 
thereof must have reached all

engaging in the trade between 
the ports so blockaded, a warning 
to each vessel approaching is 
indispensably requisite.’ Spinks, 
135. '

1 The Columbia, loc. cit.; 
The Neptunus, ii Rob. 114; 
The Vrow Johanna, ii Rob. 109; 
J. Story in The Nereide, ix 
Cranch (American), 440.

2 Vrow Judith, i. Rob. 151; 
TJie Neptunus, loc. cit. A vessel 
may sail with the intention of 
inquiring whether a blockade de 
facto is continued or not. Naylor 
v Taylor, iv Manning and Ry- 
land, 531,
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distance from the closed harbours. The presump
tion in favour of continuance of the blockade is of 
necessity weakened with a lapse of time sufficient 
for the completion of a long voyage; and it was held 
during the wars at the beginning of the century 
that a vessel coming from America into European 
waters was not rendered liable to capture by mere 
destination to a blockaded port. Inquiry as to the 
continued existence or suspension of the blockade 
was under these conditions justifiable; but it was 
held that such inquiry ought to be made, not at the 
blockaded port, but at intermediate places, where 
fraud was less likely to be masked under inquiry, 
than at the mouth of the blockaded harbour.1

1 The Betsey, i Rob. 334. 
The United States have stipu
lated for this mitigated practice 
in treaties concluded in 1828 
with Brazil (De Martens, Nouv. 
Rec. ix. 62); in 1836 with 
Venezuela (ib. Nouv. Serie, iv. 
560); in the same year with 
Bolivia (ib. vi. 20); and in 1839 
with Ecuador (Murhard, iv. 316). 
M. Calvo has misapprehended 
the effect of these treaties in 
adducing them as examples of 
the adoption of the French prac
tice with respect to notification. 
He has shown an equal misap
prehension of the English prac
tice in treating as a middle term 
between it and that of France 
the Danish Regulations of 1864, 
providing that special notification 
is to be given to a vessel which, 
from the shortness of time which 
has elapsed since the issue of a 
general notification, has not had 
an opportunity of becoming ac
quainted with the existence of a 
blockade. Droit International, 
§ 1156-7. M. Ortolan appears 
also to have fallen into error

with respect to the practice of 
the United States, in saying, 
after stating the French practice, 
that ‘ c’est ainsi 4galement, 
qu’agissent les Etats Unisd’Amd- 
rique.’ Mr. Lincoln’s Proclam
ation of April 19, 1861, no doubt 
stated that vessels would be 
individually warned; but Com
modore Prendergast, in notifying 
the actual commencement of the 
blockade of the Virginian coast 
in July of the same year, said 
only that ‘ those coming from 
abroad, and ignorant of the 
blockade, will be warned off; ’ 
and the principle that sailing 
from a neutral port with intent 
to enter-a blockaded port, and 
with knowledge of the existence 
of the blockade, subjects the 
vessel to capture, without spe
cial notice, was re-asserted with 
much emphasis by C. J. Chase in 
the case of The Circassian, ii 
Wallace, 151. It has always 
been a principle in American 
practice, and was affirmed by 
J. Story in the case of The 
Nereide, ix Cranch, 440. In
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The practice of England and the United States The Eng- 

is unquestionably better suited than that of France tice to be 

to the present conditions of navigation.1 Chief Jus- Preferred> 
tice Chase, in speaking of the rule under which sailing 
from a neutral port with intent to enter a blockaded 
port, and with knowledge of the existence of the 
blockade, subjects a vessel to capture, declared that 
4 we are entirely satisfied with this rule. It was 
established, with some hesitation, when sailing vessels 
were the only vehicles of ocean commerce; but now 
when steam and electricity have made all nations 
neighbours, and blockade-running from neutral ports 
seems to have been organised as a business, and 
almost raised into a profession, it is clearly seen to 
be indispensable to the efficient exercise of belligerent 
rights.’ 2 If Mr. Chase was correct in his estimate 
of the effect of steam and electricity, and it appears 
to me that he undoubtedly was so, there can be no 
question as to the respective merits of the more 
lenient or the severer rule. Belligerents will not 
quietly suffer the results of commerce prejudicial 
to their warlike operations; and unless they are 
entrusted with weapons of sufficient strength to 
enable them to deal with it effectively, they will try, 
with more or less success, to throw responsibility 
upon the neutral states, to the confusion of legal 
distinctions which it is highly convenient to maintain,

the case of the Hiawatha (ii 1 MM. Bluntschli (§ 832)
Black, 675), which issued from and Heffter (§ 156) partially 
a blockaded port during the adopt the English practice in ad- 
civil war, it was contended that, mitting that special notification 
under the Proclamation of April to the neutral trader is unneces- 
19, a warning was necessary, but sary ; but they hold that capture 
it was decided 'that it would can only be effected during an 
be absurd to require a warning actual attempt at violation on 
when the master of a vessel had the blockaded spot itself., 
actual previous knowledge. See 2 The Circassian, ii Wal- 
also post, p. 160, lace, 151,
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Effect of 
cessation 
of block
ade.

and to the vastly increased danger of national con
flicts.

§ 58. According to the English theory, as fully as 
by that adopted in France, the limitations imposed 
on neutral commerce by the right of blockade depend 
for their validity solely upon the fact that a blockade 
really exists at any given moment. A belligerent, 
therefore, has no power to subject a neutral to penal
ties from the time that a port ceases to be effectively 
watched, and the Government of the United States 
was undoubtedly wrong in holding the opinion put 
forward by it in 1861, that a blockade established by 
notification continues in effect until notice of its 
relinquishment is given by proclamation.1 It is no 
doubt the duty of a belligerent state which has 
formally notified the commencement of a blockade to 
give equal and immediate publicity to its discontinu
ance, but a vessel bound for, or approaching, a port 
at a time between the actual cessation of blockade 
and the public notification of the fact, is not liable to 
confiscation. If a ship is captured under such cir
cumstances, the utmost, but also the legitimate, effect 
of a notification is that the neutral, who has probably 
started with the intention of violating the blockade, 
and whose adventure has since become innocent from 
events with which he has had nothing to do, is bound 
to prove the existence of a state of facts which frees 
his property from the penalty to which it is primd 
facie exposed. The presumption of the court will 
be that a regularly notified blockade continues to 
exist until that presumption is displaced by evidence.1 2 
In the case of a de facto blockade the burden of proof 
lies always upon the captor.

1 Mr. Seward to Lord Lyons, and The Neptunus, i Rob. 171 ; 
May 27,1861; ap. Bernard, 238. The Circassian, ii Wallace(Ame-

2 Bernard, 239. See also on rican), 150 ; The Baigorry, ib. 
the subject Phillimore, iii. 290, 480.
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§ 59. Neutral vessels lying in a belligerent port 
at the moment when it is placed under blockade are 
subjected to special usages with respect to which there 
is no difference of opinion. It would be obviously 
unjust to shut up the unoffending neutral in a com
mon prison with the belligerent; on the other hand 
the object of a blockade being to cut off all trade 
from the closed port, the operation would be to a great 
extent nullified if all vessels within the harbour at 
the inception of the blockade were allowed to come 
out with cargo. Hence, exit is allowed only under 
certain conditions, and it is necessary, if a vessel is 
to appear at the mouth of the port in a state according 
with these conditions, that she shall be informed 
beforehand of the fact that they have been imposed. 
A general notification is therefore sent to the authori
ties of the blockaded port, announcing the commence
ment of the blockade and specifying a time during 
which vessels may come out. It being certain that 
a notice affecting the narrow space of a particular 
port must of necessity become known to every person 
within it, the practice of most nations dispenses with 
further warning ; and after a blockade has existed for 
a while, ‘it is impossible for those within to be 
ignorant of the forcible suspension of their commerce,’ 
so that even without notice, warning to each ship is 
superfluous.1 But the French appear to extend the 
privilege of special warning to vessels issuing from 
a blockaded port with cargo laden after establishment 
of the blockade.2

1 The Vrow Judith, i Rob. 
152. In 1855 it was laid down 
that i primd facie every vessel 
whatsoever, laden with a cargo, 
quitting a blockaded port, is 
liable to condemnation on that 
account, and must satisfactorily 
establish her exception to the

general rule/ The Otto and Olaf 
Spinks, 259.

2 The Eliza Cornish, Pistoye 
et Duverdy, i. 387. A few excep
tional treaties provide for special 
warning to vessels issuing with 
cargo laden after the beginning 
of the blockade. These have

Condition 
under 
which 
vessels ly
ing in a 
port when 
it is placed 
under 
blockade 
can come 
out.
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The period which is allowed for the exit of ships 
is usually fixed at fifteen days,1 and during this time 
vessels may issue freely in ballast or with a cargo 
bond fide bought and shipped before the commence
ment of the blockade.2 Probably fifteen days should 
be looked upon as a minimum period, many ports being 
so situated as to render exit from them within any 
given time more difficult than from those which have 
usually been the subject of the fifteen days’ rule. In 
1838, on establishing the blockade of Buenos Ayres, 
France allowed neutral ships to come out for forty - 
two days.3 It does not appear what circumstances 
then demanded so exceptional an indulgence ; but as 
sea-going vessels now ascend to Rosario, it is clear 
that if the Argentine ports were blockaded at the 
present day, a considerable time might elapse before 
the existence of a blockade was known to all neutral 
vessels, and that they might have great difficulty in 
reaching the mouth of the river within any short 
period. Even where a port on a navigable river is 
much nearer to its mouth than in the supposed case, 
special circumstances might often require an extension 
of time. When New Orleans was blockaded in 1861 
the water on the bar of the Mississippi was unusually 
low, and the commander of the blockading squadron

been concluded between tbe 
Hanseatic Towns and Mexico, 
1828 (De Martens, Nouv. Supp. 
i. 684); the United States and 
Brazil, 1828 {Nouv. Bee. ix. 62) ; 
United States and Mexico, 1831 
(ib. x. 340); United States and 
Venezuela, 1836(ib. Nouv. Ser.iv. 
560); United States and Bolivia, 
1836 (ib. vi. 120); France and 
Ecuador, 1843 (Murhard, v. 
410). .

1 This time was given in 
1848 and 1864 by Denmark ; by

England and France during the 
Crimean War; by the United 
States during the Civil War; and 
by France in the war of 1870.

2 The Vrow Judith, i Bob. 
152; The Franciska, Spinks, 
122 ; Heffter, § 157; Bluntschli, 
§ 837. But a vessel must not 
enter in ballast to bring away a 
cargo bought before the com
mencement of a blockade. The 
Comet, Edwards, 32.

3 De Martens, Nouv. Bee. 
Nouv. Ser. vi. 503.
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extended the permitted time in favour of vessels of 
deep draught.1

§ 60. The acts which constitute a violation of 
blockade necessarily vary with the theory which is 
held by the belligerent maintaining the blockade as 
to the conditions of its legality; and their nature has 
been already to a great extent indicated in discussing 
the effect of notification. Of the French practice it 
is sufficient to say that, as it does not admit a pre
sumption in favour of the continuance of a blockade, 
a distinct attempt to cross the actual barrier by force 
or fraud is, as a general rule, necessary to justify con
demnation. Occasionally, however, an inference as 
to intention seems to be allowed, as in the case of a 
vessel captured before actually endeavouring to enter 
a blockaded port, but while making for it after having 
received in the course of her voyage a regular notifi
cation from a belligerent cruiser.1 2 The English and 
American Courts, on the other hand, in arguing 
from a presumption of continuance to the intention 
of the neutral trader, necessarily subject to investiga
tion all acts done from the commencement of his 
voyage. If it appears from these that, though anxious 
to go to the blockaded port, and sailing with that 
destination, he had no intention of braving the belli
gerent prohibition, his property will not be condemned. 
Thus a vessel has been held innocent which sailed 
from America for Hamburg with an intermediate 
destination to an English or neutral port for inquiry; 
and in another case, although the ship’s papers did 
not show in distinct terms at what place inquiry was

1 Consul Mure to Lord John with respect to vessels approach-
JRussell, June 6, 1861, ap. Ber- ing a blockaded port on the pre- 
nard, 242. text of inquiring whether the

2 Calvo, § 1176. Ortolan, blockade still subsists. La Caro- 
ii. 349 and 353, approves of the Zma, Pistoye et Duverdy, i. 
practice of the English Courts 381.

What acts 
constitute 
a breach 
of block
ade.
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to be made, she was released on fair grounds being 
afforded for the inference that an intention to inquire 
really existed.1

But acts of doubtful character will, in the ab
sence of full explanation, be interpreted against the 
trader. Thus vessels running for a port, known by 
them to be blockaded, under pretext of taking a 
pilot on board, because of falsely alleged unseawor
thiness, have been held liable to seizure ; and the 
inquiries which it is eminently proper to make at a 
place sufficiently distant from the blockaded harbour, 
must not be effected at its very mouth.2

During the American civil war the Courts of the 
United States strained and denaturalised the prin
ciples of English blockade law to cover doctrines of 
unfortunate violence. A vessel sailing from Bordeaux 
to Havana,with an ulterior destination to New Orleans, 
or in case that port was inaccessible, to such other place 
as might be indicated at Havana, was condemned on 
the inference that her owner intended the ship to 
violate the blockade if possible, notwithstanding that 
the design might have been abandoned on the infor
mation received at the neutral port;3 and goods sent 
from one neutral port to another within the same 
dominions with an intent, formed either at the time of 
shipment or afterwards, of forwarding them to a place

1 The Despatch, i Acton, 
163.

8 ‘ The neutral merchant is 
not to speculate on the greater 
or less probability of the termi
nation of a blockade, to send his 
vessels to the very mouth of the 
river, and say: ‘ If you do not 
meet with the blockading force, 
enter. If you do, ask a warning, 
and proceed elsewhere.’ Who 
does not perceive the frauds to 
which such a rule would be in

troductory ? ’ The Irene, v Eob. 
80. In The Cheshire (iii Wallace 
(American), 235). J. Field 
says : ‘ If approach for inquiry 
were permissible, it will be 
readily seen that the greatest 
facilities would be afforded to 
elude the blockade ; ’ and see The 
Durtige Dane, ii Eob. 127 ; The 
Charlotte Christine, vi Eob. 101; 
The James Cook, Edwards, 261.

3 The Circassian, ii Wallace, 
135.
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under blockade were condemned, and carried with 
them to a common fate the vessel in which they 
were embarked, notwithstanding that their tranship
ment was intended, unless there was reason to believe 
that the owners of the vessel ‘ were ignorant of the 
ulterior destination of the cargo, and did not hire 
their ships with a view to it.’1

A vessel which has succeeded in effecting a 
breach of blockade is not exonerated by her success 
from the consequences of her illegal act. If a ship 
that has broken a blockade is taken in any part of 
the same voyage, she is taken in delicto ; the offence 
is not terminated until she reaches the end of the 
voyage, and the voyage is understood to include her 
return ;2 on this point, the breach having been in 
fact committed, the French doctrine can be, and 
perhaps is, in unison with that of England.3 If the 
blockade is raised during the voyage, the liability to 
capture comes to an end, the existence of the offence 
being dependent on the continuance of the state of 
things which gave rise to it.4

§ 61. As a general rule the penalty for a breach Penalty of 
of blockade is the confiscation of both ship and cargo; attempted 

but if their owners are different, the vessel may be broach- 
condemned irrespectively of the latter, which is not 
confiscated when the person to whom it belongs is 
ignorant at the time of shipment that the port of

1 The Bermuda, iii Wal- by the United States courts
lace (American), 574; The Ste- during the civil war, Dana’s 
phen Hart, ib. 559. It is suffi- Wheaton, note to § 523. 
ciently curious that any conti- 3 Ortolan (ii. 354), Haute- 
nental publicists should claim feuille (tit. xiii. chap. i. sect, 
the United States as adhering to i. § 3), and Bluntschli (§ 836) 
the French practice, in face of refuse even in this case to admit 
the extreme doctrine enforced in the right to seize elsewhere than 
these and like cases. within the blockaded spot.

2 Wheaton, pt. iv. chap. iii. 4 The Lisette, vi Rob. 387 ;
§ 28. The right of capture on Ortolan, ii. 356.
the return voyage was maintained

M
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destination is blockaded, or if the master of the 
vessel deviates to a blockaded harbour. If, however, 
such deviation takes place to a port the blockade of 
which was known before the ship sailed, the act is 
supposed to be in the service of the cargo, and the 
complicity of its owner is assumed.1 

Cases of § 62. There are a few cases in which neutral pro
entrance of perty can be brought into or out of a blockaded port 
blockaded or town without the commission of a legal breach, 
ports. When a maritime blockade does not form part

of a combined operation by sea and land, internal 
means of transport by canals, which enable a ship to 
gain the open sea at a point which is not blockaded, 
may be legitimately used. The blockade is limited in 
its effect by its own physical imperfection. Thus, 
during a blockade of Holland, a vessel and cargo sent 
to Embden, which was in neutral territory, and 
issuing from that port, were not condemned.1 2

Again, if a vessel is driven into a blockaded port 
by such an amount of distress from weather or want 
of provisions or water as to render entrance an un
avoidable necessity, she may issue again, provided her 
cargo remains intact.8 And a ship which has been 
allowed by a blockading force to enter within its 
sight, is justified in assuming a like permission to 
come out ; but the privilege is not extended to cargo 
taken on board in the blockaded port.4

The right possessed by a belligerent of excluding 
neutral ships of war from a blockaded place is usually 
Avaived in practice as a matter of international cour
tesy ; and for a like reason the minister of a neutral

1 The Adonis, v Rob. 258; 
The Mariana Flora, yii Whea
ton, 57 ; The Alexander, iv Rob. 
93 ; The Panaghia Bhornba, 
Moore’s P. C. Peps, xii. 180.

2 The Stert, iv Rob. 65.

3 The Charlotta, Edwards, 
252 ; The Hurtige Pane, ii Rob. 
127. The general principle is 
stated by Bluntschli, § 838.

4 The Juffrow Maria Schrce- 
der, iii Rob. 160.
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state resident in the country of the blockaded ports 
is permitted to despatch from it a vessel exclusively 
employed in carrying home distressed seamen of his 
own nation.1

§ 63. The right of a belligerent to blockade the Blockade 
territory of his enemy is sometimes complicated by the plrtiyln 
territorial rights of conterminous governments. If one 
bank of a river is within a neutral state, or if the 
upper portion of its navigable course is beyond the 
frontier of the hostile country, a belligerent can only 
maintain a blockade so far as is consistent with the 
right of the neutral to preserve free access to his own 
ports or territory.2 Thus a blockade of Holland was 
held not to be broken by a destination to Antwerp.3 
And during the American Civil War, the Courts of 
the United States conceded that trade to Matamoros, 
on the Mexican shore of the Rio Grande, was per
fectly lawful ; but the Supreme Court laid down the 
rule that it was a duty incumbent on vessels with the 
neutral destination to keep south of the dividing line 
between the Mexican and Texan territory ; and in the 
case of vessels captured for being north of that line, 
refused, while restoring them, to allow their costs 
and expenses.4

It is to be hoped that a rule so little consistent 
with the right of neutrals to uninterrupted com
merce with each other will not be drawn into a pre
cedent.

1 Ortolan, ii. 329; Philli- 4 The Peterhoff, v Wallace 
more, iii. § 313. (American), 54 ; The Dashing

a Ortolan, ii. 332; Calvo, Wave, v Wallace, 170; The 
§ 1163. . Volant, ib. 178; The Science,

3 The Frau Ilsabe, iv Eob. ib. 179.
§6.
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CHAPTER VI.
NEUTRAL GOODS IN ENEMY’S SHIPS.

Conflicting §64. The question whether it is open to a neutral 
the sub- to avail himself of belligerent vessels for the maritime 
Ject' transport of goods in themselves innocent, has been, 

like the question of the effect of neutral transport 
upon belligerent merchandise, the subject of lively 
debate, and like it also it has now been reduced into 
insignificance by the Declaration of Paris.

Two doctrines are held on the subject. According 
to one the neutral property retains its freedom not
withstanding its association with that of an enemy; 
according to the other contact with confiscable 
property taints it so irredeemably as to subject it to 
the fate of the latter. The theoretic ground upon 
which the former doctrine rests is that neutral goods 
are primd facie free; they can be captured only 
because of some assistance which a belligerent imme
diately or remotely derives from them in the conduct 
of his war; goods in themselves incapable of rendering 
him such assistance cannot change their nature be
cause they are carried by him; and neutrals cannot 
therefore be expected to refrain from conveying their 
property to market by means which happen to be 
convenient to them. The second doctrine is really 
the offspring of a pretension to forbid all intercourse 
between neutrals and an enemy; but by attaching
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itself to a principle, which though arbitrary is not 
inequitable, and which serves the interest of neutrals, 
it has blinded the world to its true nature; and as 
part of the formula, ‘free ships, free goods; enemy 
ships, enemy goods,’ it has been adopted into the 
policy of nations which have shown themselves into
lerant of far less questionable usages.

§ 65. The earliest custom in the matter agrees Early 

with the juster and less artificial view. The rules of usase‘ 
the Consolato del Mare, which enabled a belligerent to 
seize the property of his enemy wherever he found it, 
prohibited him at the same time from robbing his 
friend. While therefore an enemy’s ship was sub
jected to confiscation, its neutral cargo remained free, 
and it was even provided that the owners of the cargo 
should be permitted to buy the vessel from the 
captain at a reasonable price, in order to avoid the 
inconvenience and loss of being carried into his ports.1 
An early usage to a like effect may probably have 
existed in the northern seas, for the Hollanders, during 
war with Liibeck and other Hanse Towns in 1438, 
ordered that goods belonging to neutrals found in 
an enemy’s ship should not be made prize; and it is 
said that until the middle of the sixteenth century 
France observed a like rule.2 But in 1584 the first of 
a series of edicts appeared in the latter country which 
established a national custom of peculiar harshness.
It was ordered that ‘ if the ships of our subjects make 
a prize in time of war of enemy’s ships, in which are 
persons, merchandise, or other goods of our said sub
jects or allies, the whole shall be declared good prize 
as if the whole belonged to our said enemies.’3

England, on the other hand, generally maintained Practices

1 See a translation of the 2 HUbner, Pari. chap, i, 
text of the Consolato in Ortolan, § 8; Ortolan, ii. 100.

98, or Heffter, § 163. 3 Ortolan, ii. 101.
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seven
teenth cen
tury. '

the doctrine of the Gonsolato del Mare; but in the 
beginning of the seventeenth century its views do 
not appear to have been thoroughly fixed, for in 1626 
a French negotiator, the Marechal de Bassompierre, 
found the report of commissioners to whom certain 
points of maritime law had been referred by the 
English Government, to be in this point fully in 
accordance with the usage of his own country.1 
France again perhaps recurred for a time to the 
general practice by the Royal Declaration of 1650, 
which granted the freedom of neutral goods in enemy’s 
ships; but she concluded a series of treaties from 
1659 downwards, in which her older custom was em
bodied, and as she formally re-enacted the confiscation 
of neutral goods by the Ordonnance of 1681, it may 
be doubted whether the Declaration of 1650 was ever 
acted upon, and whether therefore it forms a real 
exception to the settled policy of the country.2

Whatever the practice of other countries may have 
been, their external policy was determined by the 
degree to which they were anxious to acquire or 
retain carrying trade in war time. It was impossible 
to obtain the freedom of belligerent goods committed 
to their care unless a corresponding advantage was 
offered to belligerents; hence the Dutch, who made 
it a cardinal object to secure the immunity of their 
flag, were obliged to buy the privilege by giving up

1 Ortolan, ii. 114. dans un navire ennemi seront de
2 Yalin, Ord. de la Marine, bonne prise.’ But as the law 

ii. 254. M. Ortolan (ii. 104) was always administered on the 
suggests that the Ordonnance assumption that neutrals were 
of 1681 was intended only to affected by its provisions, M. 
apply to allies in a common war, Ortolan’s interpretation is no 
and* not to neutrals; and its doubt the offspring of a patriotic 
language is not perhaps abso- wish to lessen so far as possible 
lutely inconsistent with his con- the contrast which exists between 
struction, it being only specified the historic doctrines of his 
that ‘ les marchandises de nos country and those which she 
sujets et allies qui se trouveront has adopted in recent times.



their own merchandise when carried in a belligerent 
ship; and in all treaties which they concluded the 
fate of the cargo was determined by that of the vessel.1 
They were no doubt the more ready to make the con
cession that neutrals seldom require to make use of 
belligerent vessels to any large extent; and that they 
consequently gain a valuable privilege at a small 
price.

In the eighteenth century the history of the two 
doctrines continued to follow the line sketched in the 
previous period. The private custom of England pre
served the ancient rule under which neutral goods 
are free. France, on the other hand, had retained and 
reiterated in her internal legislation the severities in 
which she stood alone, until Spain became her imita
tor under the Bourbon kings. In 1704, 1744, and 
1778 the principle that goods become enemy under 
an enemy’s flag was freshly asserted; and Spain, by 
Ordinances in 1702, 1718, and 1779, modelled her laws 
on the French Regulations in force at the respective 
dates.2 Down to the time of the First Armed Neu
trality a large number of treaties, for the same reason 
as in the preceding century, generally stipulated for 
the condemnation of neutral merchantmen in belli
gerent vessels;3 but they seem to have had little 
effect in changing the bent of opinion in the direction 
of the practice for which they stipulated. Writers so 
different as Yattel and Hubner could on this point 
find themselves in accord,1 and England was of one

1 Phillimore, iii. § 180; Pliillimore (in. § 181), adopting
Manning, 251. See the Dutch a computation made by Mr. 
treaties enumerated, p. 138. Ward, says that thirty-four

2 Ortolan, ii. 108. treaties from 1713 to 1780 make
3 See the treaties mentioned, no mention of the principles, Free 

"p. 140; except the treaty be- ships, free goods; Enemy ships, 
'tween England and Spain in enemy goods.
1713, which contains no stipu- 4 ‘ Les efFets des peuples 
lation in the matter. Sir R. neutres, trouves sur un vaisseau
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Present 
state of 
the ques
tion.

mind with the members of the Armed Neutrality. 
It was impossible for neutrals to ask more than 
England already spontaneously gave to them, and 
accordingly the programme of the Armed Neutralities 
contained no articles on the subject. But in the 
present century the confiscation of neutral goods re
appears in the treaties made by France and the United 
States, set off as usual against the freedom of enemy’s 
goods in neutral vessels; though at the same time 
the United States have always distinctly acknowledged 
that under international common law the goods of 
neutrals in enemy’s vessels are free.1

Thus while England and the United States were 
committed, apart from treaties, to the view that the 
goods of neutrals in course of transport by a belli
gerent are free, the minor maritime states were led by 
their interests to adopt the same doctrine; and France 
stood alone with Spain in the assertion that their 
confiscation was permitted by accepted usage. When 
therefore France, in compliance with the request of 
England, abandoned her national practice in 1854, 
Spain remained the only country which adhered to it 
in principle; and the Declaration of Paris has pro
bably secured its abandonment beyond recall.
ennemi, doivent etre rendus an 
propri4taire, sur qni on n’a aucun 
droit de les confisquer, mais sans 
indemnity pour retard, deperisse- 
ment, &c. La perte que les 
proprietaires neutres souffrent en 
cette occasion est un accident 
auquel ils se sont exposes en 
chargeantsur unvaisseau ennemi; 
et celui qui prend ce vaisseau, en 
usant du droit de la guerre, n’est 
point responsable des accidents 
qui peuvent en resulter, non plus 
que si son canon tue sur un bord 
ennemi un passager neutre, qui 
s’y rencontre pour son malheur.’ 
Vattel, liv. iii. chap. vii. § 116.

1 See the treaties enume

rated, p. 142. The Atalanta, iii 
Wheaton, 415. 1 It is true that
sundry nations have in many in
stances introduced by their special 
treaties another principle between 
them, that enemy bottoms shall 
make enemy goods, and friendly 
bottoms, friendly goods; but 
this is altogether the effect of 
particular treaties, controlling in 
special cases the general principle 
of the law of nations, and there
fore taking effect between such 
nations only as have so agreed to 
control it.’ Mr. Pickering to Mr, 
Pinckney, American State PapersT 
i. 559.
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CHAPTER Vll.

VISIT AND CAPTURE.

§ 66. Visit and capture are the means by which 
a belligerent gives effect to his rights over neutral 
property at sea which has become noxious to him 
in any of the ways indicated in the preceding chap
ters. By visit he examines whether any breach of 
the law has taken place, and by capture he enables 
himself, if any violation has in fact occurred, to 
inflict the appropriate penalty.

§ 67. As the rights possessed by the belligerent, 
of controlling intercourse between neutrals and his 
enemy is an incident of war, and as war can only be 
waged by, or under the authority of, a state, the rights 
of visit and capture must be exercised by vessels 
provided with a commission from their sovereign. 
On the other hand, as the pretension to search vessels 
of war, which formed a grave matter of contest in 
the early part of the century, can no longer be 
seriously urged, private vessels of the neutral state 
are the only subjects of the belligerent privilege. 
It is incumbent on all such vessels to be provided 
with certain documents for the proof of their neutral 
character, and of the innocency of the adventure in 
which they are engaged, and it is agreed that they 
are obliged as a general rule to produce these proofs 
on the summons of a duly authorised person.

§ 68. But it is a controverted point whether

Object of 
visit and 
capture.

Who can 
visit.

Who is 
liable to 
visit.

Whether
convoyed
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History of 
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neutral merchant vessels are liable to be visited, and 
are bound to suffer the visit, when sailing under 
convoy of ships of war of their own nation. The 
question was first mooted in 1653, when, during 
war between England and the United Provinces, 
Queen Christina of Sweden issued a declaration, 
reciting that the goods of her subjects were plun
dered by privateers, directing ships of war to be 
always ready to convoy such vessels as might desire 
protection, and ordering the convoying ships ‘ in all 
possible ways to decline that they or any of those 
that belong to them be searched.’1 The Peace of 
Westminster, in 1654, by putting an end to the 
existing war, prevented any immediate occasion of 
dispute from arising, and no subsequent, attempt 
seems to have been made by Sweden to act upon the 
policy of the directions. The United Provinces, 
however, finding themselves in turn in the position 
of neutrals, shortly afterwards put forward like 
claims. In 1654, some Dutch merchant vessels 
under convoy of a man-of-war having been searched 
by the English, the States-General admitted that 
‘ no reasonable complaints could be made,’ although 
they were persuaded that such visitation and 
search tended to an inconveniency of trade; ’ 
but two years afterwards De Ruyter convoyed 
ships from Cadiz to Flanders laden with silver for 
the use of the Spanish troops in the latter country, 
and successfully resisted an attempt to visit 
made by the commodore of an English squadron. 
In the end the Dutch agreed that the papers 
of the convoyed ships should be exhibited by 
the man-of-war in charge, and that on sufficient 
ground a suspected vessel might be seized and carried i

i Thurloe’s State Papers, i. 424.
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into the belligerent port.1. The compromise, no doubt, 
soon became a dead letter; and nothing further was 
heard of the immunities claimed for convoyed ships 
until 1762, when the Dutch, to whom a special privi
lege of trade with the French colonies had been 
granted, fruitlessly endeavoured to cover their illicit 
transactions by reviving the pretension.2 It was 
during the war of American independence that the 
doctrine was first seriously urged. In 1780 orders 
were given by the Dutch government to the Count 
van Byland to resist the visit and search of a fleet of 
vessels in his charge, which was loaded with contra
band destined for French ports. Some of the vessels 
were seized by an English force, and were carried 
into Portsmouth with the convoying ship, which had 
attacked that of the English commodore. In the 
lively recriminations which ensued Holland warmly 
maintained the proposition that convoyed merchant
men could not be searched; and when, a few months 
afterwards, it found itself at war with England, it 
was obliged in consistency as a belligerent to adopt 
the principle of which it had tried to reap the 
advantage as a neutral.3 In 1781 a dispute arose 
between Great Britain and Sweden on the subject of 
six merchantmen under convoy which an English 
vessel had attempted to visit; and on an appeal being 
made by the latter power to Russia, the government

1 Thurloe, ii. 504; Calvo, presents an attempt to get rid
§ 1219. of visit altogether. Hautefeuille

2 The article in the maritime (tit. xi. chap. iii. sect, i.) admits 
code of Denmark of 1683, quoted that ‘ Hollande elle-meme chercha 
by Ortolan (ii. 266) and Gessner par tous les moyens a exercer ie 
(302) as affording another case droit de visite sur les navires 
in which exemption from visit convoyes toutes les fois qu’elle 
was claimed in favour of con- se trouva partie bellig^rante.’ 
voyed ships, is really a direction 3 De Martens, Nouvelles 
to armed merchant vessels sailing Causes Celebres, i. 165; Lord 
together to resist visit whenever Stanhope, vii. 44; De Martens, 
they are strong enough. It re- iii. 281.
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of the Empress declared that it considered the 
principle of the immunity of convoyed vessels to be 
founded on the principles of the Armed Neutrality. 
It was also embodied before the end of the century 
in six treaties made by the Baltic powers, and in one 
between Holland and the United States.1 It had 
therefore acquired such consistency and authority as 
it could gain by becoming a part of the deliberate 
policy of a knot of states possessing very defined 
and permanent interests. But the doctrine had no 
claim to the position assigned to it by Count Bern- 
storff, when, on the occasion of a dispute arising in the 
year 1800 out of the capture of some Danish vessels 
by an English squadron, he argued that the privilege of 
visiting convoyed ships did not exist at common law, 
because the right to visit at all being a concession 
made to the belligerent, it could only exist in so far 
as it was expressely conferred by treaty.2 There 
can be no question that the practice of visiting 
convoyed vessels had been universal until 1781; and 
that frequent treaties, in specifying the formalities to 
be observed, without limiting the extent of the right, 
had incidentally shown that the parties to them re
garded the current usage as authoritative.

Throughout the revolutionary wars England 
maintained the traditionary practice, and imposed 
her doctrine by treaty upon the Baltic powers. 
In consequence of the refusal of a Danish frigate, 
the Freya, to permit the search of her convoy, a 
second dispute occurred between England and Den-

1 United Provinces and 
United States, 1782 (De Mar
tens, Bee. iii. 437); Russia and 
Denmark, 1782 (ib. 475); 
Sweden and the United States, 
1783 (ib. 571); Prussia and the 
United States, 1785 (ib. iv. 43);

Russia and France, 1787 (ib. 
212); Russia and the Two 
Sicilies, 1787 (ib. 238); Russia 
and Portugal, 1787 (ib. 328).

2 Count Bernstorjf to Mr. 
Merry, ap. Ortolan, ii. Annexe E.



VISIT AND CAPTURE. 173

mark, which was ended, under threat of an immediate 
rupture, by a convention under which the latter 
power engaged to suspend its convoys until future 
negotiations should have effected a definitive arrange
ment.1 Immediately afterwards the Second Armed 
Neutrality laid down as one of its principles that 
the declaration of the officer commanding a vessel 
in charge of merchantmen should be conclusive as 
to the innocence of the traffic in which they wei’e 
engaged, and that no search should be permitted.1 2 
But in the treaties concluded with England in 1801 
and 1802, Russia, Sweden, and Denmark abandoned 
the principle which they had striven to introduce, 
and consented that though visit was not to take place 
unless ground for suspicion existed, the belligerent 
commander should have the power of making it at 
his discretion, in presence, if required, of a neutral 
officer, and of carrying the suspected vessel into one 
of the ports of his country if he should see reason to 
do so.3 In thus agreeing to limit the exercise of the 
right, the principle of which she preserved, England 
softened on her part the rigour of her usual practice, 
gaining, as the price of her concession, the full 
abandonment of the principle of the freedom of 
enemy’s goods on board neutral ships, which had 
also been adopted by the Armed Neutrality. But 
the treaties concluded between England and the 
three other parties to this compromise in 1812 and 
1814 placed matters on their old footing, and left 
the Baltic powers free to assert, and Great Britain 
to refuse, the immunity of convoyed vessels.4 Since

1 August 29, 1800; De Eussia and Prussia; De Martens,
Martens, Bee. vii. 149. Bee. vii. 172,181,188. SeeAp-

2 Conventions to this effect pendix II.
were signed between Eussia and 3 De Martens, vii. 264, 273, 
Denmark in Dec. 1800, and be- 276.
tween Eussia and Sweden and 4 De Martens, Nouv. Bee. i.

Modern
practice.
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then France has accepted the principle of this freedom 
from visit in six treaties, all with American republics; 
and the United States have embodied it in nine 
treaties, of which all, with one exception, have also 
been entered into with states on the same continent.1 
But there has already been occasion to remark more 
than once that the treaties entered into by the 
United States afford little clue to the views enter
tained in that country; and on this point, as usually, 
English and American writers and judges are fully 
in accord.2

Continental publicists on the other hand are 
almost unanimous in maintaining the exemption from 
visit of convoyed ships, not only in principle, but as 
an established rule of law.3 Whether any such autho
ritative rule exists is not a matter which can be 
discussed by anyone who prefers facts to assumptions; 
and the only theoretic basis upon which the doctrine
481 and 666, and iii. 227. In 
1864 Denmark, Prussia, and 
Austria announced that they 
would not visit vessels under 
convoy, Calvo, § 1219.

1 France and Venezuela, 
1843 (Murhard, Nouv. Rec. Gen. 
v. 171); Ecuador, 1843 (ib. 
409); New Grenada, 1844 (ib. 
vii. 620); Chile, 1846 (Samwer, 
Gen. iii. i. 10) ; Guatemala, 1848 
(Murhard, xii. 10); Honduras, 
1856 (Samwer, iii. ii. 154); 
United States and Sweden, 1816 
(De Martens, Nouv. Rec. iv. 258); 
Columbia, 1824 (ib. vi. 1000); 
Central America, 1825 (ib. vi. 
835) ; Brazil, 1828 (ib. ix. 63) ; 
Mexico, 1831 (ib. x. 340) ; Chile, 
1832 (ib. Nouv. Ser. ii. 446); 
■Venezuela, 1836 (ib. iv. 560); 
Peru-Bolivia, 1836 (ib. vi. 120); 
New Grenada, 1848 (Samwer, i. 
663); San Salvador, 1850 (ib. ii. 
77).

2 Kent, Comm., Lect. vii.; 
Wheaton, Elem. pt. iv. chap. iii. 
§ 29 ; Dana, notes to Wheaton, 
§ 526; Woolsey, Introduction 
to International Law, § 192. J. 
Story says, 1 The law deems the 
sailing under convoy as an act 
per se inconsistent with neutral
ity, as a premeditated attempt to 
oppose, if practicable, the right 
of search, and therefore attributes 
to such preliminary act the full 
effect of actual resistance.’ The 
Nereide, ix Cranch, 440. The 
judgment of Lord S to well in the 
case of The Maria, i Kob. 340, 
is the recognised expression of 
English doctrine. .

3 Bluntschli (§ 824-5) puts 
forward a doctrine as law which 
amounts to the compromise of 
1801 between Russia and Great 
Britain, construed favourably for 
the neutrals.
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of these writers seems to be founded is one which in 
declaring that the immunity from visit possessed by 
a ship of war extends itself to the vessels in her 
company, begs the whole question at issue.1 It is whether 
more to the purpose to consider whether the privilege ®”n-10n 
claimed by neutrals is fairly consistent with the v°ye^ves-

* ** sgIs from
interests of belligerents, and whether it would be visit ia ex- 

likely in the long run to be to the advantage of neutral pedient’ 
states themselves. It is argued that the commander 
of a vessel of war in charge of a convoy represents his 
government, that his affirmation pledges the faith of 
his nation, and that the belligerent has a stronger 
guarantee in being assured by him that the vessels in 
company are not engaged in any illicit traffic, than 
in examining for himself papers which may be 
fraudulent. But unless the neutral state is to exer
cise a minuteness of supervision over every ship 
issuing from her ports which would probably be 
impossible, and which it is not proposed to exact 
from her, the affirmation of the officer commanding 
the convoy can mean no more than that the ostensible 
papers of the vessels belonging to it do not show 
on their face any improper destination or object. 
Assuming that the officials at the ports of the neutral 
country are always able and willing to prevent any 
vessel laden with contraband from joining a convoy, 
the officer in command must still be unable to affirm 
of the vessels under his charge, that no one is engaged 
in carrying enemy’s despatches or military passengers 
of importance; that none have an ultimate intention 
of breaking a blockade; or, if the belligerent nation 
acts on the doctrine that enemy’s goods in a neutral 
vessel can be seized, that none of the property in 
course of transport in fact belongs to the enemy. .

1 Ortolan, ii. 271.



176 RIGHTS AND DUTIES OF NEUTRALS.

If the doctrine is accepted, it would not infrequently 
happen that instances in which protection of a convoy 
has been abused will come afterwards to the know
ledge of the belligerent to whose injury they have 
occurred; he will believe that the cases of which he 
knows are but a fraction of those which actually 
exist, he will regard the conduct of the neutral state 
with suspicion ; complaints and misunderstandings 
will arise, and the existence of peace itself may be 
endangered. It cannot be too often repeated that 
the more a state places itself between the individual 
and the belligerent, the greater must be the number 
of international disputes. And belligerents will 
always look upon convoys with doubt, from the mere 
fact that their innocence cannot be tested. The 
neutrality of neutral nations is not always honest, 
and the temptation to pervert the uses of a convoy 
has not always been resisted; rightly or wrongly 
it will be thought, as it was thought in England 
during the French wars, that ‘if there is any 
truth in the reasons stated for searching mer
chantmen not convoyed, it must be admitted that 
the presence of the convoy ship, so far from being a 
sufficient pledge of their innocence, is rather a cir
cumstance of suspicion. If a neutral nation fits out 
ships of war, and escorts all its trading vessels with 
them, we have a right to conclude that she is deviat
ing from her neutrality.’1

. I can have no hesitation in thinking that the
principle of the exemption of convoyed ships from 
visit is not included in authoritative international 
law, and that while its adoption into it would be 
injurious to belligerents, it would not be permanently 
to the advantage of neutrals.

Formaii- S 69. The exercise of the right of visit is neces-
ties of visit. °

1 Lord Brougham (1807); Works, vol. viii. 888.
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sarily attended with formalities, the regulation of 
which has been attempted in a large number of 
treaties without any definite arrangement as to the 
details having received universal assent.1 Usually 
the visiting ship, on arriving within reasonable 
distance, hoists its colours and fires a gun, called the 
semonce or affirming gun, by which the neutral 
vessel is warned to bring to, but the ceremony, 
though customary, is not thought to be essential 
either in English or American practice.2 The belli
gerent vessel then also brings to at a distance which, 
in the absence of treaties, is unfixed by custom, but 
which has been often settled with needless precision. 
The natural distrust of armed vessels which was en
tertained, when privateers of not always irreproach
able conduct were employed in every war, and when 
pirates were not unknown, dictated stipulations en
joining on the cruiser to remain beyond cannon shot; 
but the reason for so inconvenient a regulation has 
disappeared, and the modern treaties which repeat 
the provision, as well as those which permit approach 
to half range, are alike open to the criticism of M. 
Ortofan, that ‘ they have not been drawn by sailors.’3

1 The following article of 
the treaty of the Pyrenees (ltf>59) 
has served as the model for a 
great number of more modern 
conventions: * Les navires d’Es- 
pagne, pour eviter tout desordre, 
n’approcheront pas plus pres les 
franf^ais que de la portee du 
canon, et pourront envoyer leur 
petite barque ou chaloupe k bord 
des navires fran9ais, et faire 
entrer dedans deux ou trois 
hommes seulement, a qui seront 
montres les passeports par le 
maitre du navire fra^ais, par 
lesquels il puisse apparoir, non 
seulement de la charge, mais

aussi du lieu de sa demeure et 
residence, et du nom tant du 
maitre ou patron que du navire 
m£me, afin que, par ces deux 
moyens, on puisse connaitre s’il 
porte des marchandises de con- 
trebande, et qu’il apparaisse suf- 
hsamment tant de la quality du 
dit navire que de son maitre ou 
patron; auxquels passeports se 
devra donnera entiere foi et 
creance.’—Dumont, vi. ii. 264.

2 The Marianna Flora, xi 
Wheaton, 48.

3 Dip. de la Mer, ii. 256. 
The treaties which prescribe that 
a vessel shall remain beyond

: A
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Evidence 
of neutral 
character.

The visit itself is effected by sending an officer on 
board the merchantman,1 who in the first instance 
examines the documents by which the neutral 
character of the vessel is proved. According to the 
English practice these documents ought generally 
to be—

1. The register, specifying the owner, name of
ship, size, and other particulars necessary 
for identification.

2. The passport (sea letter) issued by the neutral
state.

3. The muster roll, containing the names, &c., of
the crew.

4. The log-book.
5. The charter party, or statement of the con

tract under which the ship is let for the 
current voyage.

cannon shot are those between the 
United States and the United Pro
vinces 1782 (De Martens, Rec. iii. 
439); Denmark and Eussia, 1782 
(ib. 476); the United States 
and Prussia, 1785 (ib. iv. 42); 
Austria and Eussia, 1785 (ib. 
76); England and France, 1786 
(ib. 168); France and Eussia, 
1787 (ib. 210); France and the 
United States, 1800 (ib. vii. 105); 
the United States and Sweden, 
1816 (ib. Nouv. Rec. iv. 258); 
Denmark and Prussia, 1818 (ib. 
533); United States and Co
lombia, 1824 (ib. vi. 992); 
France and Ecuador, 1843 (Mur- 
hard, Nouv. Rec. Gen. v. 409); 
France and Guatemala, 1848 
(ib. xii. 11); that between 
Eussia and Sweden in 1801 (De 
Martens, Rec. vii. 331) reduces 
the distance to half cannon range. 
Those between the United States 
and Brazil in 1828, and Chile in

1832 (ib. Nouv. Rec. ix. 60, and 
ib. Nouv. Ser. ii. 442) indefinitely 
enjoin that the visiting shij) shall 
remain as far as the sea will 
permit.

1 Modern usage allows the 
master of the merchantman to 
be summoned with his papers on 
board the cruiser (The Eleanor, 
ii Wheaton, 262), and the regu
lations issued by Buenos Ayres 
in 1817 ordered that this should 
always be done (iv Wheaton 
Append.) ; but Pistoye and Du- 
verdy (i. 237) think the practice 
open to objections both from the 
point of view of the belligerent 
and of the neutral. The former 
may be easily deceived by false 
papers; and the latter is exposed 
to the less obvious risk that the 
documents necessary to prove 
the legitimacy of his adventure 
may be detained.
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6. Invoices containing the particulars of the
cargo.

7. The duplicate of the hill of lading, or ac
knowledgment from the master of the 
receipt of the goods specified therein, and 
promise to deliver them to the consignee or 
his order.1

And the information contained in these papers is in 
the main required by the practice of other nations.

If the inspection of the documents reveals no 
ground of suspicion the vessel is allowed to continue its 
voyage without further investigation; if otherwise, it 
is subjected to an examination of such minuteness 
as may be necessary.

§ 70. Capture of a vessel takes place—
1. When visit and search are resisted.
2. When it is either clear, or there is fair ground

for suspecting, upon evidence obtained by the 
visit, that the vessel is engaged in an illicit 
act or that its cargo is liable to confiscation.

§ 71. The right of capture on the ground of resis
tance to visit, and that of subsequent confiscation, flow 
necessarily from the lawfulness of visit, and give rise 
to no question. If the belligerent when visiting is 
within the rights possessed by a state in amity with 
the country to which the neutral ship belongs, the 
neutral master is guilty of an unprovoked aggression 
in using force to prevent the visit from being accom
plished, and the belligerent may consequently treat 
him as an enemy and confiscate his ship.

The only point arising out of this cause of seizure 
which requires to be noticed is the effect of resistance 
upon cargo when made by the master of the vessel, 
or upon vessel and cargo together, when made by the 

1 Kent, Comm. Lect. vii.

Capture

on ground 
of resis
tance,

by neutral
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by belli
gerent in 
charge of 
neutral 
property.

officer commanding a convoy. The English and 
American Courts, which alone seem to have had an 
opportunity of deciding in the matter, are agreed in 
looking upon the resistance of a neutral master as in
volving goods in the fate of the vessel in which they 
are loaded, and of an officer in charge, as condemning 
the whole property placed under his protection. ‘ I 
stand with confidence,’ said Lord Stowell, ‘ upon all 
fair principles of reason, upon the distinct authority 
of Vattel, upon the institutes of other great maritime 
countries, as well as those of our own country, when 
I venture to lay it down, that by the law of nations 
as now understood a deliberate and continued resist
ance to search, on the part of a neutral vessel, to a 
lawful cruiser, is followed by the legal consequences of 
confiscation.’1

But the rules accepted in the two countries differ 
with regard to property placed in charge of a bellige
rent. Lord Stowell, in administering the law as under
stood in England, held that the immunity of neutral 
goods on board a belligerent merchantman is not 
affected by the resistance of the master ; for while on 
the one hand he has a full right to save from capture 
the belligerent property in his charge, on the other 
the neutral cannot be assumed to have calculated or 
intended that visit should be resisted.2 ‘ But if the 
neutral puts his goods on board a ship of force which 
he has every reason to presume will be defended 
against the enemy by that force, the case then becomes 
very different. He betrays an intention to resist 
visitation and search, and so far he adheres to the 
belligerent. ... If a party acts in association with a 
hostile force, and relies on that force for protection, - 
he is pro hdc vice to be considered as an enemy.’ 3

1 The Maria, i. Bob. 377. 3 The Fanny, i. Dodson, 448.
2 The Catherina Elizabeth, J. Story, dissenting from the

v. Bob. 232. majority of the Supreme Court,
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The American Courts carry their application of Doctrine of 

the principle that neutral goods in enemy’s vessels can torts' 
are free to a further point, and hold that the right 
of neutrals to carry on their trade in such vessels is 
not impaired by the fact that the latter are armed. 
According to Chief Justice Marshall, ‘ the object of 
the neutral is the transportation of his goods. His 
connexion with the vessel which transports them is 
the same whether that vessel be armed or unarmed.
The act of arming is not his,—it is the act of a party 
who has a right to do so. He meddles not with the 
armament nor with the war; ’ and the belligerent 
suffers no injury from his act, for ‘if the property 
be neutral, what mischief is done by its escaping a 
search ?’

The same doctrine was applied by the Govern- Contr°- 
ment of the United States in a controversy with tweenDen- 

Denmark which sprung out of the use of English ttaUnited 
convoys by American vessels trading to the Baltic States- 
during war between Denmark and Great Britain.
Large numbers of such vessels were in the habit, 
after receiving cargoes of naval stores in Russia, of 
assembling on the coasts of Sweden, where they met 
British men of war, by which they were protected 
until they were out of danger. As the nature of the 
cargoes exposed the intention with which this practice
argued strenuously in favour of To render the convoy an effectual 
the view taken by the English protection it is necessary to inter- 
Courts. 1 It is necessarily known change signals and instructions, 
to the convoyed ships that the to communicate information, and 
belligerent is bound to resist, and to watch the approach of an 
will resist until overcome by enemy. The neutral solicitously 
superior force. It is impossible, aids and co-operates in all these 
therefore, to join such convoy important transactions, and thus 
without an intention to receive far manifestly sides with the 
the protection of a belligerent belligerent, and performs as to 
fqrcp ip such manner and under him a meritorious service.’—The 
such circumstances as the belli- Nereide, ix Cranch, 441. 
gerent may choose to apply it.
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was carried on to extreme suspicion, the Danish 
Government issued an ordinance in 1810, declaring 
all neutral vessels availing themselves of belligerent 
convoy to be good prize. Several stragglers were 
captured, without actual resistance being made, and 
were condemned by the Danish Courts, it being 
considered that an intention to resist had been 
sufficiently manifested by joining the convoy. It 
was argued by the American Government that 
though a neutral may not escape from visit by the 
use of force or fraud, he may use any means of 
simple avoidance; it was apparently implied that 
the act of joining a convoy, being open, could not 
be fraudulent; and it was urged that an actual 
participation in resistance must be required to 
involve the neutral in its consequences. A mere 
intention to resist, not carried into effect, had never, 
it was said, in the case of a single ship been con
sidered to entail the penalty of confiscation; and the 
two cases in no way so differed as to call for the 
application of a different principle. The Danish 
Government on its part seem in effect to have 
maintained that not only is a settled intention to 
resist equivalent to actual resistance, but that he 
who causes himself to be protected ‘ by an enemy’s 
convoy, ranges himself on the side of the protector, 
and thus puts himself in opposition to the enemy of 
the protector, and evidently renounces the advan
tage attached to the character of a friend to him 
against whom he seeks protection.’

The United States, after a negotiation extending 
over twenty years, succeeded in obtaining a treaty, 
under which Denmark, while expressly declaring 
that its concession was not to be looked upon as a 
precedent, agreed to pay a sum en bloc by way of
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indemnity to the American subjects whose property 
had been seized.1

§ 72. The occasions on which a vessel may be 
seized for illicit acts affecting itself, or because its 
cargo is liable to confiscation, have for the most part 
been already specified.2 But there still remains to 
be noticed as affecting it with penalties, a class of 
fraudulent or ambiguous acts of the owner or master, 
consisting in the destruction or concealment of 
papers, or in the provision of false documents.3 The 
existence of false documents is somewhat leniently 
regarded, because it is as likely that they are pro
vided for safeguard against the enemy of the captor 
as against him; but by the law of most nations the 
1 spoliation ’ of papers is theoretically an offence of 
the most serious nature, the presumption being that

1 Wheaton, Elem., Pt, iv. 
chap. iii. § 32. Mr. Wheaton 
was the negotiator of the treaty, 
and is naturally prejudiced in 
favour of the views which he 
was employed in pressing; but 
his annotator, Mr. Lawrence, 
appears to take a different view. 
Woolsey (Intvocl. § 193), Dana 
(note to Wheaton, § 535), and 
Kent (Comm., Loot. vii.) assert 
the English doctrine as uncjues- 
tionable. Ortolan (ii. 275) 
adopts the same opinion, sub
ject only to the reservation that 
if a neutral vessel meeting a 
belligerent convoy attaches itself 
to it, her conduct may be looked 
upon as an innocent ruse to escape 
the inconvenience of a visit, and 
not as implying an intention to 
resist. The contrary doctrine 
has no more respectable defender 
than M. Hautefeuille, tit. xi. 
chap. iii. sect. 2.

2 Comp. aut. pp. 124, 128, 
152, 157, 160.

3 Pistoye etDuverdy, ii. 73, 
citing the case of La Fortune. 
But in the case of the Apollos, 
the rule was pressed with ex
treme rigour. A prize was 
wrecked at the entrance of the 
port of Ostend; at the moment 
when it grounded the captain 
snatched the ship’s papers from 
the prize master, and on getting 
to shore at once lodged them 
with the juge de paix. They 
established the neutrality of the 
ship and cargo, and there was no 
reason to believe that any of the 
number had been abstracted, but 
it being possible that in the con
fusion some might have been 
destroyed, the penalty of proved 
destruction was inflicted. Pistoye 
et Duverdy, ii. 81.

The Dutch Eegulations of 
1781 prescribed confiscation in 
all cases in which ship’s papers 
were irregular, irrespective of 
the cause of irregularity. Calvo, 
§ 1235.

Capture 
for frau
dulent 
acts.
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Duties of a 
captor.

it is effected for the purpose of fraudulently suppres
sing evidence which if produced would cause con
demnation. The French Regulations of 1704, re
peated in 1744 and 1778, declared to be good prize 
all vessels, with their cargoes, on simple proof of the 
fact that papers had been destroyed, irrespective of 
what the papers were; but the severity of the rule 
has been tempered in practice, it being commonly 
required that the destroyed papers should be proved 
to be such as in themselves to entail confiscation 
In England and America a milder practice is in use ; 
and spoliation or concealment of papers, ‘ if all the 
other circumstances are clear,’ only affects the 
neutral with loss of freight; but it is a cause of 
grave suspicion, and shuts out the guilty person 
from any indulgence of the court, as for example, 
from permission to bring further proof if further 
proof be necessary.1

§ 73. In the absence of proof that he has rendered 
himself liable to penalties, a neutral has a right to the 
benefit of those presumptions in his favour which are 
afforded by his professed neutrality. His goods are 
primd facie free from liability to seizure and confisca
tion ; and a captor must establish, before the appro
priate tribunal, that he has been justified in the 
violent measure to which he has had recourse. He 
is therefore bound to conduct his visit and capture 
with as much regard for neutral persons and for the 
safety of neutral property as the necessities of the 
case may allow;2 he must use all reasonable speed

1 The Rising Sun, ii Kob. ton, 332. The crew must not
106; The Hunter, i Dodson, be put in irons or handcuffed 
487 ; Livingston v. The Mary- except in extreme cases; if this 
land Ins. Gy. vii Cranch, 544 ; be unnecessarily done the courts 
The Commercen, i Wheaton, will decree damage to the in- 
386; The Pizarro, ii Wheaton, jured parties. The Vrow Jo- 
241; The Johanna Emilie, hanna, iv Rob. 351; The San 
Spinks, 22. Juan Baptista, v Rob. 23.

2 The Anna Maria, ii Whea-
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in bringing the property to adjudication,1 and in the 
interval he must exercise due care to preserve it 
from loss or damage.2

1 Demurrage is given to the 
claimant, and costs and expenses 
refused to the captors for im
proper delay in proceeding to 
adjudication, The Zee Star. iv. 
Bob. 71.

2 Restitution in value or 
damages are given for loss or 
injury received by a vessel in 
consequence of a refusal of nau
tical assistance by the captor.— 
Der Mohr, iv Rob. 314 ; Die 
Fire Darner, v Rob. 357.

The principle that a captor 
must not wilfully expose property 
to danger of capture by the other 
belligerent by bringing it to 
England, when he may resort to 
Admiralty courts in the colonies, 
was admitted in The Nicholas 
and Jan, i Rob. 97, though in 
the particular case the court 
decided against the claimant of 
restitution in value on the ground 
that due discretion had not been 
exceeded. '
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CHAPTER VIII.

FORCED EMPLOYMENT IN WARLIKE USES OF NEUTRAL 

PROPERTY WITHIN BELLIGERENT JURISDICTION.

§ 74. It has been seen that the belligerent 
privileges which have been discussed in the foregoing 
chapters are all to be referred more or less immedi
ately to an assumed right of restraining any acts 
tending to hinder the successful completion of hos
tilities. And from these privileges are derived the 
whole of the customs by which neutral property is in 
general affected. But an isolated practice exists, 
resting upon an entirely different ground, under 
which the persons and property of neutral individuals 
are sometimes subjected to control, not because of any 
acts done by the former, or of any qualify in the 
latter by which the current of the war might be 
adversely influenced, but solely because, not being 
protected by special immunities, they are found within 
the sovereign jurisdiction of a belligerent at a mo
ment when their employment for the objects of his 
war is necessary or convenient to him. He not merely 
prevents them from being useful to his enemy, but he 
compels them to become useful to himself. He uses 
or sacrifices for his military purposes neutral property 
within his jurisdiction, and more especially he seizes 
and employs as transports, with or without their 
crews, neutral ships lying in his harbours. Burden
some and violent as this practice is, it must be 
allowed to possess a sufficient theoretic justification. 
The sovereign power of a state is supreme over all
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persons and things within its permanent or tempo- Existing 
rary jurisdiction which are not invested with a foreign usage' 
national character, unless its sovereign right has been 
destroyed or limited by a distinct usage or an express 
agreement. In the particular matter under considera
tion, the power of the state cannot be said to have been 
destroyed, but it has happily become customary to ex
ercise it only in cases of urgent need, and with com
pensation to the neutral.1 Thus in 1870, when some

1 In the end of last century 
De Martens said (Precis, § 269, 
ed. 1789) that ‘it is doubtful 
whether the common law of 
nations gives to a belligerent, 
except in cases of extreme ne
cessity, the right of seizing 
neutral vessels lying in his ports 
at the outbreak of war, in order 
to meet the requirements of his 
fleet, on payment of their ser
vices. Usage has introduced the 
exercise of this right, but a 
number of treaties have abo
lished it.’ Azuni, on the other 
hand, treats it as a right existing 
in all cases of1 necessity or public 
utility,’ and declares any vessel 
attempting to avoid it to be 
liable to confiscation. Droit 
Maritime, chap. iii. art. 5. The 
frequent treaties which at that 
period stipulated for its abandon
ment probably show that the 
practice of it was not uncommon. 
In 1782 the United Provinces 
and United States agreed that 
1 Les marchands, patrons, et 
proprietaires des navires, mate- 
lots, gens de toute sorte, vais- 
seaux et batiments, et en general 
aucunes marchandises ni aucuns 
effets de chacun des allies ou de 
leurs sujets ne pourront etre 
assujettis a un embargo ni retenus 
dans aucuns des pays, territoires, 
lies, villes, places, ports, rivages, 
ou domaines quelctttiques de

l’autre allie, pour quelque expe
dition militaire, usage public ou 
particulier de qui que ce soit, par 
saisie, par force, ou de quelque 
manure semblable.’ De Martens, 
Bee. iii. 435. And treaties to the 
like effect were concluded in the 
same year by Eussia and Den
mark (ib. 474) ; in 1783 by the 
United States and Sweden (ib. 
573); in 1785 by Prussia and 
the United States (ib. iv. 44) ; 
in 1787 by France and Eussia 
(ib. 209); in the same year by 
Eussia and Portugal (ib. 326) ; 
and in 1801 by Eussia and 
Sweden (ib. vii. 333). In 1799 
a treaty between Prussia and the 
United States permits embargo 
‘ in cases of urgent necessity,’ 
making provision for an indem
nity in respect of the property 
seized. During the present 
century prohibitory articles have 
been inserted in the treaties be
tween the United States and 
Brazil in 1828 (De Martens, 
Nouv. Bee. ix. 57) ; Mexico in 
1831 (ib. Nouv. Ser. i. 330); 
Chile in 1832 (ib. ii. 440) ; and 
Guatemala in 1849 (Samwer, 
Nouv. Bee. Gen. i. 304). Of 
recent writers Sir E. Phillimore 
(iii. § 29), and M. Heffter (§ 
150), unwillingly, and M. Blunt- 
schli (§ 795 bis) less reservedly, 
recognise the right.
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English vessels were seized by the German general in 
command at Rouen, and sunk in the Seine at Duclair 
in order to prevent French gun-boats from running up 
the river, and from barring the German corps operating 
on its two banks from communication with each other, 
Count Bismarck said that ‘ the measure in question, 
however exceptional in its nature, did not overstep the 
bounds of international warlike usage. The report 
shows that a pressing danger was at hand, and every 
other means of meeting it was wanting; the case was 
therefore one of necessity, which even in time of peace 
may render the employment or destruction of foreign 
property admissible under the reservation of indemni
fication.’ 1 The English Government did not dispute 
the legal correctness of Count Bismarck’s position, 
and confined itself to demands, that the persons 
whose property had been destroyed should receive the 
compensation, to which Count Bismarck’s despatch had 
already by implication admitted their right.1 2

1 Count Bismarck to Count 
Bernstorff, Jan. 25, 1871, State 
Papers, 1871, Ixxxi. c. 250.

2 Sir R. Phillimore (iii. § 
29) seems not to be sure that 
usage has as yet gone to the 
point of requiring that indemni
fication shall be paid to the 
neutrals whose property is taken 
or used; and Massl (Droit Com-

mercial, t. i. 1. ii. t. i c. ii. § 7), 
to whom he refers, says more 
distinctly, 1 l’usage ne parait pas 
aller jusque-la.’ It is very 
difficult, when recent times are 
almost destitute of cases in which 
a right has been exercised, to 
say precisely what the usage 
with respect to it is.
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APPENDIX I.
Extract from the Declaration of Russia as to the principles 

of the First Armed Neutrality, addressed to the Courts 
of London and Madrid, July 28, 1780.

L’lmperatrice de toutes les Hussies a cru etre de sa justice 
d’exposer aux yeux de l’Europe les principes qu’elle va 
suivre, et qui sont propres a lever tout malentendu et ce 
qui pourrait y donner lieu. Elle le fait avec d’autant plus 
de confiance, qu'elle trouve consignes ces principes dans le 
droit primitif des peuples que toute nation est. fondee a 
reclamer, et que les puissances belligerantes ne sauraient 
les invalider sans violer les lois de la neutrality et sans 
desavouer les maximes qu’elles ont adoptees, nommement 
dans diff£rents traites et engagements publics. Ils se redui- 
sent aux points qui suivent:—

1. Que les vaisseaux neutres puissent naviguer librement 
de port en port, et sur les cotes des nations en guerre.

2. Que les effets appartenants aux sujets des dites 
puissances en guerre soient libres sur les vaisseaux neutres, 
a l’exception des marchandises de contrebande.

3. Que l’lmperatrice se tient quant k la fixation de 
celles-ci a ce qui est enoncy dans les Articles X et XI de son 
traite de commerce avec la Grande-Bretagne, en etendant 
ces obligations a toutes les puissances en guerre.

4. Que pour determiner ce qui caracterise un port bloque 
on n’accorde cette denomination qu’a celui ou il y a, par la 
disposition de la puissance qui l’attaque avec des vaisseaux 
arr6tes et suffisamment proches, un danger evident d’entrer.
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5. Que ces principes servent de regie dans les procedures 
et les jugements sur la legalite des prises.

Sa Majeste Imperiale les manifestant, ne balance point 
de declarer, que pour les maintenir, et afin de proteger 
Thonneur de son pavilion, la surete du commerce et de la 
navigation de ses sujets contre qui que ce soit, elle fait 
appareiller une partie considerable de ses forces maritimes.— 
De Martens, Rec. iii. 159.

The articles of the Treaty of Commerce between Great 
Britain and Russia, above alluded to, are as follows:—

Art. X. II sera permis aux sujets des deux Hautes 
Parties contract antes d’aller, venir et commercer librement 
dans les etats, avec lesquels l’une ou l’autre de ces parties 
se trouvera presentement ou a l’avenir en guerre, bien 
entendu qu’ils ne portent point de munitions & l’ennemi; on 
en excepte neanmoins les places actuellement bloquees ou 
assiegees, tant par mer que par terre; en tout autre temps 
et a Pexception des munitions de guerre, les susdits sujets 
pourront transporter dans ces places toutes autres sortes de 
marchandises, ainsi que des passagers, sans le moindre 
empecliement.

Art. XI. Tous les canons, mortiers, armes-a-feu, 
pistolets, bombes, grenades, boulets, balles, fusils, pierres-a 
feu, meches, poudre, salpetre, souffre, cuirasses, piques, 
epees, ceinturons, poches a cartouche, selles et brides, au 
dela de la quantite qui pent etre necessaire pour l’usage 
du vaisseau ou au dela de celle que doit avoir chaque 
homme servant sur le vaisseau et passager, seront reputes 
munitions ou provisions de guerre, et s’il s’en trouve, ils 
seront confisques, selon les lois, comme contrebande ou 
effets prohibes; mais ni les vaisseaux, ni les passagers, ni 
les autres marchandises, qui s’y trouveront en meme temps, 
ne seront point detenus, ni empeches de continuer leur 
voyage.,—De Martens, Rec. i. 395.
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APPENDIX II.

Extract from the Convention between the Emperor of Russia 
and the King of Sweden for the re-establishment of an 
Armed Neutrality> signed December 16, 1800.

Art. II. Pour eviter toute equivoque et tout mal- 
entendu sur ce qui doit etre qualifie de contrebande, sa 
Majeste le Hoi de Su&de et sa Majeste Imperiale de toutes 
les Pussies declarent qu’elles ne reconnaissent pour telle que 
les objets suivants, savoir:—Canons, mortiers, armes-a-feu, 
pistolets, bombes, grenades, boulets, balles, fusils, pierres-a 
feu, meches, poudre, salpetre, soufre, cuirasses, piques, 
epees, ceinturons, gibernes, selles et brides, en exceptant 
toutefois la quantite qui peut etre necessaire pour la defense 
du vaisseau et de ceux qui en composent l’equipage; et 
tous les autres articles quelconques non designes ici ne 
seront pas reputes munitions de guerre et navales, ni sujets 
a confiscation, et par consequent passeront librement sans 
etre assujettis a la moindre difficulty. II est aussi convenu 
que le present article ne portera aucun prejudice aux 
stipulations particulieres des trait es anterieurs avec les 
parties belligerantes, par lesquels des objets de pareil genre 
seraient reserves, prohibes ou permis.

Art. III. Tout ce qui peut etre objet de contrebande 
etant ainsi determine et exclu du commerce des nations 
neutres, d’apres le dispositif de Particle precedent, sa 
Majeste le Roi de Suede et sa Majeste Imperiale de toutes 
les Hussies entendent et veulent que tout autre trafic soit et 
reste parfaitement libre. Leurs Majestes, pour mettre sous 
une sauvegarde suffisante les principes generaux du droit 
naturel, dont la liberte de commerce et de la navigation, de 
meme que les droits des peuples neutres sont une conse
quence directe, ont resolu de ne les point laisser plus 
longtemps dependre d’une interpretation arbitraire, suggeree 
par des interets isoles et momentanes. Dans cette vue elles 
sont convenus;—
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1. Que tout vaisseau peut naviguer librement de port 
en port* et sur les cotes des nations en guerre.

2. Que les effets appartenants aux sujets des dites puis
sances en guerre soient libres sur les vaisseaux neutres, a 
Texception des marchandises de contrebande.

3. Que pour determiner ce qui caracterise un port 
bloque, on n’accorde cette denomination qu’a celui, oil il y 
a, par la disposition de la puissance qui l’attaque avec des 
vaisseaux arretes et suffisamment proches, un danger evident 
d’entrer, et que tout Mtiment naviguant vers un port 
bloque ne pourra etre regarde d’avoir contrevenu a la pre
sente convention, que lorsqu’apres avoir ete averti par le 
commandant des blocus de l’etat du port, il tachera d’y pene- 
trer en employant la force ou la ruse.

4. Que les vaisseaux neutres ne peuvent etre arretes 
que sur de justes causes et faits evidents, qu’ils soient juges 
sans retard, que la procedure soit toujours uniforme, 
prompte et legale, et que chaque fois outre les dedommage- 
ments qu’on accorde & ceux qui ont fait des pertes, sans 
avoir ete en contravention, il soit rendu une satisfaction 
complete pour l’insulte faite au pavilion de leurs Majestes.

5. Que la declaration de l’officier commandant le vais
seau ou les vaisseaux de la marine royale ou imperiale, qui 
accompagneront le convoi d’un ou de plusieurs batiments 
marchands, que son convoi n’a a bord aucune marchandise 
de contrebande, doit suffire pour qu’il n’y ait lieu k aucune 
visite sur bord ni h celui des batiments de son convoi.—De 
Martens, Rec. vii. 175.

APPENDIX III.

Declaration of Paris.

The Plenipotentiaries who signed the Treaty of Paris of 
the thirtieth of March, one thousand eight hundred and 
fifty-six, assembled in conference,

Considering:—
That maritime law in time of war has long been the 

subject of deplorable disputes ;
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That the uncertainty of the law and of the duties in 
such a matter gives rise to differences of opinion between 
neutrals and belligerents which may occasion serious diffi
culties, and even conflicts; that it is consequently advanta
geous to establish a uniform doctrine on so important a 
point;

That the Plenipotentiaries assembled in Congress at 
Paris cannot better respond to the intentions by which their 
governments are animated, than by seeking to introduce into 
international relations fixed principles in this respect.

The above-mentioned Plenipotentiaries, being duly 
authorised, resolved to concert among themselves as to the 
means of attaining this object; and having come to an 
agreement, have adopted the following solemn declara
tion :—

1. Privateering is and remains abolished;
2. The neutral flag covers enemy’s goods, with the ex

ception of contraband of war;
3. Neutral goods, with the exception of contraband of 

war, are not liable to capture under enemy’s flag;
4. Blockades, in order to be binding, must be effective, 

that is to say, maintained by a force sufficient really to pre
vent access to the coast of the enemy.

The governments of the undersigned Plenipotentiaries 
engage to bring the present Declaration to the knowledge 
of the states which have not taken part in the Congress of 
Paris, and to invite them to accede to it.

Convinced that the maxims which they now proclaim 
cannot but be received with gratitude by the whole world, 
the undersigned Plenipotentiaries doubt not that the efforts 
of their governments to obtain the general adoption thereof 
will be crowned with full success.

The present Declaration is not and shall not be binding, 
except between those powers who have acceded, or shall 
accede, to it.

Done at Paris, the sixteenth of April, one thousand 
eight hundred and fifty-six.

(Signed) Buol-Schauenstein, &c.

O
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APPENDIX IV.

BRITISH NEUTRALITY REGULATIONS, 1870.

Neutrality Proclamation.

Whereas We are happily at peace with all Sovereigns, 
Powers, and States;

And whereas, notwithstanding Our utmost exertions to 
preserve peace between all Sovereigns, Powers, and States, 
a state of war unhappily exists between His Imperial Majesty 
the Emperor of the French and His Majesty the King of 
Prussia, and between their respective subjects and others in
habiting within their countries, territories, or dominions ;

And whereas We are on terms of friendship and amicable 
intercourse with each of these Sovereigns, and with their 
several subjects, and others inhabiting within their countries, 
territories, or dominions;

And whereas great numbers of Our loyal subjects reside 
and carry on commerce, and possess property and establish
ments, and enjoy various rights and privileges, within the 
dominions of each of the aforesaid Sovereigns, protected by 
the faith of Treaties between Us and each of the aforesaid 
Sovereigns;

And whereas We, being desirous of preserving to Our 
subjects the blessings of peace, which they now happily en
joy, are firmly purposed and determined to abstain altogether 
from taking any part, directly or indirectly, in the war now 
unhappily existing between the said Sovereigns, their sub
jects and territories, and to remain at peace with, and to 
maintain a peaceful and friendly intercourse with each of 
them, and their respective subjects, and others inhabiting 
within any of their respective countries, territories, and 
dominions, and to maintain a strict and impartial neutrality 
in the said state of war, unhappily existing between them ;

We, therefore, have thought fit, by and with the advice 
of Our Privy Council, to issue this Our Royal Proclamation.

And We do hereby strictly charge and command all Our
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loving subjects to govern themselves accordingly, and to 
observe a strict neutrality in and during the aforesaid war, 
and to abstain from violating or contravening either the laws 
and statutes of the realm in this behalf, or the law of nations 
in relation thereto, as they will answer to the contrary at 
their peril.

And whereas in and by a certain statute made and 
passed in the fifty-ninth year of His Majesty King George 
the Third, entitled 6 An Act to prevent the enlisting or 
engagement of His Majesty’s subjects to serve in a foreign 
service, and the fitting out or equipping, in His Majesty’s 
dominions, vessels for warlike purposes without His Majesty’s 
license,’ it is amongst other things declared and enacted as 
follows:—c That if any person within any part of the United 
Kingdom, or in any part of His Majesty’s dominions be
yond the seas, shall, without the leave and license of His 
Majesty, for that purpose first had and obtained as aforesaid, 
equip, furnish, fit out, or arm, or attempt or endeavour to 
equip, furnish, fit out, or arm, or procure to be equipped, 
furnished, fitted out, or armed, or shall, knowingly, aid, 
assist, or be concerned in the equipping, furnishing, fitting 
out, or arming of any ship, or vessel, with intent or in order 
that such ship or vessel shall be employed in the service of 
any foreign Prince, State, or Potentate, or of any foreign 
colony, province, or part of any province or people, or of any 
person or persons exercising, or assuming to exercise, any 
powers of government in or over any foreign state, colony, 
province, or part of any province or people, as a transport or 
store-ship, or with intent to cruise or commit hostilities 
against any Prince, State, or Potentate, or against the sub
jects or citizens of any Prince, State, or Potentate, or against 
the persons exercising, or assuming to exercise, the powers 
of government in any colony, province, or part of any pro
vince or country, or against the inhabitants of any foreign 
colony, province, or part of any province or country, with 
whom His Majesty shall not then be at war, or shall, within 
the United Kingdom, or any of His Majesty’s dominions, or 
in any settlement, colony, territory, island, or place, belong
ing or subject to His Majnsty, issue or deliver any commis
sion for any ship or vessel, to the intent that such ship or
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vessel shall be employed as aforesaid, every such person so 
offending shall be deemed guilty of a misdemeanour, and 
shall, upon conviction thereof, upon any information or in
dictment, be punished by fine and imprisonment, or either 
of them, at the discretion of the Court in which such 
offender shall be convicted ; and every such ship or vessel, 
with the tackle, apparel, and furniture, together with all the 
materials, arms, ammunition, and stores, which may belong 
to or be on board of any such ship or vessel, shall be for
feited ; and it shall be lawful for any officer of His Majesty’s 
Customs or Excise, or any officer of His Majesty’s Navy, 
who is by law empowered to make seizures for any forfeiture 
incurred under any of the laws of Customs or Excise, or the 
laws of trade or navigation, to seize such ships and vessels 
aforesaid, and in such places and in such manner, in which 
the officers of His Majesty’s Customs or Excise, and the 
officers of His Majesty’s Navy, are empowered respectively 
to make seizures under the laws of Customs and Excise, or 
under the laws of trade and navigation; and that every 
such ship and vessel, with the tackle, apparel, and furniture, 
together with all the materials, arms, ammunition, and 
stores, which may belong to, or be on board of such ship or 
vessel, may be prosecuted and condemned in the like manner 
and in such courts as ships or vessels may be prosecuted and 
condemned for any breach of the laws made for the protection 
of the Revenues of Customs and Excise, or of the laws of 
trade and navigation.’

And it is, in and by the said Act, further enacted, 
* That if any person in any part of the United Kingdom of 
Great Britain and Ireland, or in any part of His Majesty’s 
dominions beyond the seas, without the leave and license of 
His Majesty for that purpose first had and obtained as 
aforesaid, shall, by adding to the number of the guns of 
such vessel, or changing those on board for other guns, or 
by the addition of any equipment for war, increase or 
augment, or procure to be increased or augmented, or shall 
be knowingly concerned in increasing or augmenting, the 
warlike force of any ship or vessel of war, or cruizer, or 
other armed vessel, which, at the time of her arrival in any 
part of the United Kingdom, or any of His Majesty’s
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dominions* was a ship of war* cruizer* or armed vessel* in 
the service of any foreign Prince* State* or Potentate* or of 
any person or persons exercising, or assuming to exercise* 
any powers of government in or over any colony* province* 
or part of any province or people belonging to the subjects 
of any such Prince* State* or Potentate* or to the inhabitants 
of any colony* province* or part of any province or country* 
under the control of any person or persons so exercising* 
or assuming to exercise* the powers of government, every 
such person so offending shall be deemed guilty of a mis
demeanour* and shall* upon being convicted thereof* upon 
any information or indictment* be punished by fine and im
prisonment* or either of them* at the discretion of the Court 
before which such offender shall be convicted.’

Now* in order that none of Our subjects may unwarily 
render themselves liable to the penalties imposed by the 
said statute* We do hereby strictly command that no person 
or persons whatsoever* do commit any act* matter, or thing 
whatsoever contrary to the provisions of the said statute* 
upon pain of the several penalties by the said statute im
posed* and of Our high displeasure.

And we do hereby further warn and admonish all Our 
loving subjects* and all persons whatsoever entitled to our 
protection* to observe towards each of the aforesaid Sove
reigns* their subjects and territories* and towards all belli
gerents whatsoever* with whom we are at peace* the duties 
of neutrality; and to respect* in all and each of them* the 
exercise of those belligerent rights which We and Our 
Royal Predecessors have always claimed to exercise.

And We do hereby further warn all Our loving subjects* 
and all persons whatsoever entitled to Our protection* that* 
if any of them shall presume in contempt of this Our Royal 
Proclamation* and of Our high displeasure* to do any acts 
in derogation of their duty as subjects of a neutral Sove
reign* in a war between other Sovereigns* or in violation 
or contravention of the law of nations in that behalf* as. 
more especially by breaking* or endeavouring to break* any 
blockade lawfully and actually established by or on behalf 
of either of the said Sovereigns, by carrying officers* 
soldiers* despatches* arms* ammunition* military stores or
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materials, or any article or articles considered and deemed 
to be contraband of war, according to the law or modern 
usages of nations, for the use or service of either of the said 
Sovereigns, that all persons so offending, together with their 
ships and goods, will rightfully incur, and be justly liable to, 
hostile capture, and to the penalties denounced by the law 
of-nations in that behalf.

And We do hereby give notice, that all Our subjects 
and persons entitled to Our protection who may misconduct 
themselves in the premises, will do so at their peril and of 
their own wrong; and that they will in no wise obtain any 
protection from Us against such capture or such penalties as 
aforesaid, but will, on the contrary, incur Our high dis
pleasure by such misconduct.

Letter addressed by Earl Granville to the Lords 
Commissioners of the Admiralty.

Foreign Office, July 19, 1870.

My Lords,—Her Majesty being fully determined to 
observe the duties of neutrality during the existing state of 
war between the Emperor of the French and the King of 
Prussia, and being moreover resolved to prevent, as far as 
possible, the use of Her Majesty’s harbours, ports, and 
coasts, and the waters within Her Majesty’s territorial juris
diction, in aid of the warlike purposes of either belligerent, 
has commanded me to communicate to Your Lordships, for 
your guidance, the following rules, which are to be treated 
and enforced as Her Majesty’s orders and directions :—

Her Majesty is pleased further to command that these 
rules shall be put in force in the United Kingdom, and in 
the Channel Islands, on and after the 26th of July instant, 
and in Her Majesty’s territories and possessions beyond the 
seas, six days after the day when the Governor, or other 
chief authority, of each of such territories or possessions 
respectively, shall have notified and published the same; 
stating in such Notification that the said rules are to be 
obeyed by all persons within the same territories and 
possessions.

1. During the continuance of the present state of war,
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all ships of war of either belligerent are prohibited from 
making use of any port or roadstead in the United King
dom of Great Britain and Ireland, or in the Channel 
Islands, or in any of Her Majesty’s colonies or foreign 
possessions or dependencies, or of any waters subject to the 
territorial jurisdiction of the British Crown, as a station, or 
place of resort, for any warlike purpose, or for the purpose 
of obtaining any facilities of warlike equipment; and no 
ship of war of either belligerent shall hereafter be permitted 
to sail out of or leave any port, roadstead, or waters subject 
to British jurisdiction, from which any vessel of the other 
belligerent (whether the same shall be a ship of war or a 
merchant-ship) shall have previously departed, until after 
the expiration of, at least, twenty-four hours from the de
parture of such last-mentioned vessel beyond the territorial 
jurisdiction of Her Majesty.

2. If any ship of war of either belligerent shall, after the 
time when this Order shall be first notified and put in force 
in the United Kingdom, and in the Channel Islands, and in 
the several colonies and foreign possessions and dependencies 
of Her Majesty respectively, enter any port, roadstead, or 
waters belonging to Her Majesty, either in the United 
Kingdom or in the Channel Islands, or in any of Her 
Majesty’s colonies or foreign possessions or dependencies, 
such vessels shall be required to depart and to put to sea 
within twenty-four hours after her entrance into such port, 
roadstead, or waters, except in case of stress of weather, or 
of her requiring provisions or things necessary for the sub
sistence of her crew, or repairs ; in either of which cases the 
authorities of the port, or of the nearest port (as the case 
may be), shall require her to put to sea as soon as possible 
after the expiration of such period of twenty-four hours, 
without permitting her to take in supplies beyond what 
may be necessary for her immediate use; and no such 
vessel which may have been allowed to remain within 
British waters for the purpose of repair shall continue in 
any such port, roadstead, or waters, for a longer period 
than twenty-four hours after her necessary repairs shall 
have been completed. Provided, nevertheless, that in all 
pases in which there shall be any vessel (whether ships of
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war or merchant-ships) of the said belligerent parties in 
the same port, roadstead, or waters within the territorial 
jurisdiction of Her Majesty, there shall be an interval of 
not less than twenty-four hours between the departure 
therefrom of any such vessel (whether ship of war or 
merchant-ship) of the one belligerent, and the subsequent 
departure therefrom of any ship of war of the other belli
gerent; and the time hereby limited for the departure of 
such ships of war respectively shall always, in case of neces
sity, be extended so far as may be requisite for giving effect 
to this proviso, but no further or otherwise.

3. No ship of war of either belligerent shall hereafter 
be permitted, while in any port, roadstead, or waters sub
ject to the territorial jurisdiction of Her Majesty, to take in 
any supplies, except provisions and such other things as may 
be requisite for the subsistence of her crew, and except so 
much coal only as may be sufficient to carry such vessel to 
the nearest port of her own country, or to some nearer des
tination, and no coal shall again be supplied to any such ship 
of war in the same or any other port, roadstead, or waters 
subject to the territorial jurisdiction of Her Majesty, with
out special permission, until after the expiration of three 
months from the time when such coal may have been last 
supplied to her within British waters as aforesaid.

4. Armed ships of either party are interdicted from 
carrying prizes made by them into the ports, harbours, 
roadsteads, or waters of the United Kingdom, or any of 
Her Majesty’s colonies or possessions abroad.

I have, &c.,
Granville.
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England, 23, 111,119; rule as to ad
mission of prizes into its ports when 
neutral, 75 ; practice as to what con
stitutes contraband, 106, 116 ; joins 
the First Armed Neutrality, 106 ; use 
of English ships for purposes of war 
at Duclair, 188

ULE of the war of 1756, 92 ; its 
extension in 1793, 94 

Kussell, Earl, on carriage of belligerent 
diplomatic agents by a neutral, 134 ; 
on the meaning of the declaration of 
Paris as to blockade, 150 n 

Russia, j oins the First Armed Neutrality, 
106 ; practice with regard to contra
band, 106, 110; as to penalties of 
trade in contraband, 123 n; as to 
enemy’s goods in neutral vessels, 140, 
141, 143; doctrine as to immunity 
of convoyed vessels from visit, 172

SALTPETRE; whether contraband, 
117

Shenandoah, case of the, 57 
Ships, armed, outfit of, forbidden by 

Venice &c., 43 ; outfit of forbidden 
by the United States, 46, 65 ; equip
ment in neutral territory, 63 ; is con
traband of war, 64 ; outfit forbidden 
by Great Britain, 67; by France, 
Italy, and the Netherlands, 68 ; pre
sent state of law as to outfit of, 69; 
within what limits their equipment 
ought to be forbidden by international 
Jaw, 71

—merchant, applicability of somo kinds 
to purposes of war, 72; effect 
upon, of carrying contraband, 113; 
of carrying despatches or persons 
for a belligerent, 127, 131; enemy’s 
goods in neutral, 135-43; effect 
upon, of breach of blockade, 161; 
entry of into blockaded port when 
in distress, 162 ; neutral goods in 
enemy’s, 164-8; visit of, 169; 
visit of when convoyed, 169-76 

—of war, regulations ns to supply of 
coal to in English ports during 
the American civil war, 58; in the 
ports of the United States, 59; 
special privileges accorded to, 73 ; 
hospitality and asylum to, 83-6 ; 
entry of, into blockaded ports, 162; 
are not subject to visit, 169 

Ships’ papers; what a vessel must be

TRE
provided with, 178 ; effect of spolia
tion of, 183 ; of false papers, ib. 

Sovereignty, what it is, 15; its con
nection with the law of neutrality, 
16-18; redress for violation of, 75 ; 
effect on neutral property within bel
ligerent jurisdiction, 186 

Spain, rule as to admission of prizes 
into its ports when neutral, 75 n ; 
practice as to what constitutes con
traband, 106, 107; as to enemy’s 
goods in neutral vessels, 139, 141, 
143; as to neutral goods in enemy’s 
vessels, 167-8

Story, Justice, on trade in armed vessels, 
64; on procedure in claims for re
stitution of prizes made in violation 
of neutral sovereignty, 77 n ; on a 
commission as proof of public na
tional character of a vessel, 79 n ; 
on conduct permitted to a belligerent 
attacked in neutral territory, 81 n; 
on coasting trade, 95 n\ on sailing 
under neutral convoy, 174; under 
belligerent convoy, 180 

Stowell, Lord, on effect of contraband 
on rest of cargo, 125 ; oil effect of re
sistance to visit, 180 

Sulphur, whether contraband, 117 
Sweden, dispute with Denmark as to 

right of neutral to help an ally under 
treaty, 39, 49; sale of surplus men 
of war by, 50 ; rule as to admission 
of prizes into its ports when neutral, 
7on; practice with regard to con
traband, 103, 106, 110, 118 11; joins 
the Armed Neutralities, 106, 110; 
practice with regard to enemy’s goods 
in neutral vessels, 140, 141, 143 ; at
tempt to avoid visit of merchant 
ship by use of convoy in 1653, 170 ; 
dispute with England as to visit of 
convoyed ships in 1781, 171 

Switzerland, passage of allied troops 
permitted in 1815, 52; denied to 
French in 1870, 52 ; asylum given to 
army of General Clinchant, 83

HHAR, whether contraband, 117 
A Terceira, expedition to, 59 
Timber for shipbuilding, whether con

traband, 117
Treaties, classification of, 8; their 

legal value, 9-11; forbidding aid to 
enemies of contracting parties, 28 ; 
for supply of troops, 38; for liberty of 
trade between belligerent ports, 93 n ; 
respecting contraband, 99 n, 100 11, 
108 m, 109^, 110^, 111/?, 116 n, 123 u; 
as to enemy’s goods in neutral vessels,
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137 n, 138 n, 140 n, 142 as to 
blockade, 149 ?&, 152 n, 154 n, 157 

; as to convoy, 172 n, 173 n, 174 
n; as to use of neutral property 
by a belligerent for his warlike pur
poses, 187

Trent, case of the, 133 
Tuscirora blockades the Nashville in 

English waters, 86 
Twenty-four hours rule, 84 n, 85

UNITED PEOVINCES; forbid sub
jects to enter service of foreign 

states, 41 ; practice as to contra
band, xvii. cent., 99 ; xviii. cent., 103, 
106; as to enemy’s goods in neutral 
vessels, 137; resist visit, 170 ; prac
tice as to vessels captured for irregu
larity of papers, 183 n 
See also Holland.

United States; maintain lawfulness of 
trade in contraband, 22 ; urge its un
lawfulness, 23 ; their neutrality policy 
in 1793, 44, 65 ; sale of surplus arms 
by the state, 51; case of Kossz, 54 ; 
regulations as to supply of coal to 
ships of war, 58 n ; contention of, in 
case of the Alabama, 61 ; Neu
trality Act of, 65; rule as to the 
admission of prizes into their ports 
when neutral, 75 n ; argument of, at 
Geneva, as to effect on a vessel of 
a belligerent commission, 79 n; 
view of as to the rule of the war of 
1756, 95; practice with regard to 
what constitutes contraband, 108, 
116, 117, 120; as to enemy’s goods 
in neutral vessels, 140 n, 142 n,

WOL
143; as to what constitutes an effi
cient blockade, 145; view of as to 
effect of general notification of block
ade, 147 n, 156; view of as to effect 
of capture of blockaded places, 147 n; 
practice of as to special notification, 
154 n ; as to what constitutes a breach 
of blockade, 159; as to neutral goods 
in enemy’s ships, 168; views of as to 
visit of convoyed ships, 174; contro
versy with Denmark as to neutral 
vessels sailing under belligerent con
voy, 181.

Usage ; the foundation of international 
law, 5 ; relative value of different 
kinds of, 12, 13

ALIN; on contraband, 105.
Vattel; on neutrality, 36; on 

levies in a neutral country, 40 ; on 
contraband, 105; on neutral goods 
in enemy’s vessels, 167 n 

Vergennes, M. de; observations on 
English memoire justificatif, 22 

Visit; who can visit, 169; who is 
liable to be visited, ib.; whether 
convoyed ships can be visited, ib.; 
formalities of, 178 n; effect of re
sistance to by neutral, 179 ; by belli
gerent, on neutral goods in his 
charge, 180

ASHINGTON, treaty of, 67 
Webster, Mr., on loans by neu- 

trat to a belligerent state, 50 I Wolff; who are neutrals, 36
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brary Edition.
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8 vols. Svo. with Portrait, ^5. $s.

Memoirs of Baron Stock-
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Stockmar. Translated
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Essays on the English 
Government and Constitu
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Time.
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On Parliamentary Go
vernment in England: its 
Origin, Development, and 
Practical Operation.
By Alpheus Todd.

2 vols. Svo. £l. Ijs.

The Constitutional His
tory of England since the 
Accession of George III. 
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Fourth Edition. 3 vols.. crown Svo. i8j.

Democracy in Europe;
a History.
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Maps and Illustrations. Svo. 15^.
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By C. Duke Yonge, B.A.
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History of Civilization in 
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History of Mary Stuart 
Queen of Scots. Translated 

from the Original MS. of 
Professor Petit.
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and Literature in Edin
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With 2 Portraits. 2 vols. 4I0. 63s.
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The French Revolution 
and First Empire; an 
Historical Sketch.
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Post Svo. With 2 Maps.
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The History of India 
from the Earliest Period 
to the close of Lord Dal- 
housies Administration.
By John Clark Marshman.

3 vols. crown Svo. 22s. 6d.

Indian Polity; a View of 
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Second Edition, revised, with Map. Svo. 2IJ*.
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1815.
By Colonel Charles C. 
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Third Edition. Svo. with Map, ioj1. 6d.
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vention with Baron Reuter. 
By Clements R. Markham, 
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8vo. with Maf, 21 s.
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Aryan Nations.
By Geo. W. Cox, M.A. late 

Scholar of Trinity Col
lege, Oxford.
2 voIs. 8vo. 28s.
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By the Rev. Geo. W. Cox, 

M.A. late Scholar of 
Trinity College, Oxford.
Vols. I. and IT. 8vo. Maps, g>s.
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8 vols. fcp. 8vo. 28s.

The Tale of the Great 
Persian War, from the 
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By Rev. G. W. Cox, M.A.

Fcp. 8vo. 3^. 6d.

The History of the Pelo
ponnesian War, by Thu
cydides.
Translated by Richd. Craw

ley, Fellow of Worcester 
College, and formerly 
Scholar of University 
College, Oxford.
8vo. [In the press.

Greek History from The- 
mistocles to Alexander, in 
a Series of Lives from 
Plutarch.
Revised and arranged by

A. H. Clough.
Fcp. 8vo. Woodcuts, 6s.

History of the Romans
under the Empire.
By the Very Rev. Charles 

Merivale, D.C.L. Dean 
of Ely.
8 vols. post 8vo. 48^.

The Fall of the Roman 
Republic ; a Short History 
of the Last Century of the 
Commonwealth.
By Dean Merivale, D.C.L.

12mo. *js. 6d.

The Sixth Oriental Mo
narchy ; or the Geography, 
History, and Antiquities 
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Illustrated from Ancient 
and Modern sources.
By Geo. Rawlinson, M.A.

With Maps and Illustrations. 8vo. l6x.
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8vo. with Maps and Illustrations.
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By B. B. Woodward, B.A. 
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8vo. 42j.
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lish Edition, translated 
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Morals from Augustus to 
Charlemagne.
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Socrates and the So era tic
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Reichel, B.C.L. M.A.
Crown 8vo. 8s, 6d.

The Stoics, Epicureans,
and Sceptics.
Translated from the Ger

man of Dr. E. Zeller, 
with the Authors ap
proval, by Oswald f. 
Reichel, B.C.L. M.A
Crown 8vo. 14s.

History of the Early 
Church from the First 
Preaching of the Gospel to 
the Council of Niccea, a.d. 

325-
By Miss E. M. Sewell.

Fcp. 8vo. 4s. 6d.



6 NEW WORKS PUBLISHED BY LONGMANS & CO.

The History of Philoso
phy, from Thales to Comte. 
By George Henry Lewes.

. Fourth Edition, 2 vols. 8vo. 32s.

History of the Catholic 
Church from the Death of 
John to the Middle of the 
Second Century; including 
an Account of the Original 
Organisation of the Chris
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By the Rev. T. W. Moss-

man, B.A.
8vo. 16s.

Sketch of the History of 
the Church of England to 
the Revolution of 1688.
By the Right Rev. T. V.

Short, D.D. Bishop of
St. Asaph.
Eighth Edition. Crown 8vo. Js. 6d.

History of the Christian 
Church from the Ascen
sion of Christ to the Con
version of Constantine.
By E. Burton, D.D.

Fcp. 8VO. 3-r. 6d.

The Historical Geogra
phy of Europe.
By Edward A. Freeman,

D.C.L. late Fellow of
Trinity College, Oxford.
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Essays on the History of
the Christian Religion.
By John Earl Russell.

Fcp. 8vo. 3-r. 6d.

Epochs of History: a 
Series of Books treating of 
the History of England 
and Europe at Successive 
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Christian Era.
Edited by Edward E. 

Morris, M.A. of Lup- 
coln College, Oxford, 
Head-Master of the 
Bedfordshire Middle- 
Class Public School.

In fcp. 8vo. volumes of about 230 pp. each.

The Era of the Pro
testant Revolution.
By F. Seebohm, Atithor of 

‘ The Oxford Reformers 
—Colet, Erasmus,Morel
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The Crusades.
By the Rev. G. W. Cox, 

M.A. late Scholar of 
Trinity College, Oxford.
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The Thirty Years' War,
1618-1648.
By Samuel Rawson Gar

diner, late Student °f 
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The Houses of Lancaster 
and York; with the Con
quest and Loss of France. 
By James Gairdner, of the 
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Life and Letters of Gil
bert Elliot, Eirst Earl of 
Minto,from 1751 to 1806, 
when his Public Life in 
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Minto.
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By Sir Joseph Arnould,
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a Catalogue of the Writings, 
both MS. and printed\ of 
Cornishmen from the 
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P. Courtney.
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The Life of Isambard 
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With Portrait, Plates, and Wooden is. 

Svo. 21 s.

Lord George Bent inch; 
a Political Biography.
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Disraeli, M.P.
Eighth Edition. Croton Svo. 6s.

Memoir of George Ed
ward Lynch Cotton, D.D. 
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Selections from his Jour
nals and Correspondence. 
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Second Edition, with Portrait. Crown 
Svo. 7s. 6d.

The Life and Letters of 
the Rev. Sydney Smith. 
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Lady Holland, and 
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Crown Svo. 6s.

The Life and Times of
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By Baron Hilbner. Trans

lated by Hubert E. H. 
J erningham.
2 vols. Svo. 241.

Essays in Ecclesiastical
Biography.
By the Right Hon. Sir J. 

Stephen, LL.D.
Cabinet Edition. Crown Svo. 7s. 6d.

Leaders of Public Opi
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Flood, Grattan, O’Connell. 
By W. E. H. Lecky, M.A.

Crown Svo. Js. 6d.

Life of the Duke of
Wellington.
By the Rev. G. R. Gleig, 

M.A.
Popular Edition, Croivn Svo. with Por

trait, $s.

Felix Mendelssohn’s 
Letters from Italy and 
Switzerland, and Letters 
from 1833 to 1847. 
Translated by Lady Wal

lace.
With Portrait. 2 vols. crown Svo. $s. each. .
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Edited by W. L. R. Cates.

Svo. 2 IS.

The Rise of Great Fami
lies; other Essays and 

■ Stories.
By Sir Bernard Burke,

C.B. LL.D. Ulster 
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Croivn Svo. 12s. 6d.

Lives of the Queens of
England.
By Agnes Strickland.
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Memoirs of Sir Henry
Havelock, K.C.B.
By John Clark Marshman.
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By Sir J. Bernard Burke,
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The System of Positive 
Polity, or Treatise upon So
ciology, of Auguste Comte, 
Author of the System of 
Positive Philosophy. 
Translated from the Paris 

Edition of 1851-1854, 
and fztrnished with A na- 
lytical Tables of Contents.

[In preparation.

I11 Four Volumes, Svo. to be published sepa
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an independent Treatise:—

Vol. I. The General Vietv of Positive 
Polity and its Philosophical Basis. Trans
lated byj. H. Bridges, M.B.formerly Fellow 
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Vol. II. The Social Statics, or the Ab
stract Laws of Human Order. Translated 
by Frederic Harrison, M.A. of Lincoln's 
Inn.
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General Laws of Human Progress (the Phi
losophy of History). Translated by E. S. 
Beesly, M.A. Professor of History in Uni
versity College, London.

Vol. IV. The Ideal of the Future of 
Mankind. Translated by Richard Congreve, 
M.D. formerly Fellcnv and Tutor of Wad- 
ham College, Oxford.

Essays Critical & Nar
rative, partly original and 
partly reprinted from the 
Edinburgh, Quarterly, and 
other Reviews.
By W. Forsyth, Q.C. M.P.

Svo. i6j.

Essays, Political, Social\
and Religious.
By Richd. Congreve, M.A. 

M.R.C.P.L7
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Essays on Freethinking
and Plainspeaking.
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Crown 8vo. iox. 6d.
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Contributions to the Edin
burgh Review.
By Henry Rogers.

New Edition, in which the Literary and 
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chased separately. [dn preparation.

Selections from the Cor
respondence of R. E. H. 
Greyson.
By Henry Rogers.

New Edition, revised. \_In the press.

On Representative. Go
vernment.
By John Stuart Mill.

Fourth Edition, crown Svo. 2s.

On Liberty.
By John Stuart Mill.

Post Svo. *js. 6d. crown Svo. is. 4d.

Principles of Political
Economy.
By John Stuart Mill.

2 vols. Svo. 30X. or 1 vol. crown Svo. 5x.

Essays on someUnsettled 
Questions of Political Eco
nomy.
By John Shiart Mill.

Second Edition. Svo. 6s. 6d.

Utilitarianism.
By John Stuart Mill.

Fourth Edition. Svo. 5^.

A System of Logic, 
Ratiocinative and Induc
tive. By John Stuart Mill,

■ Eighth Edition. 2 vols. Svo. 25X.

Examination of Sir 
William Hamilton s Phi
losophy, and of the princi
pal Philosophical Questions 
discussed in his Writings. 
By John Shiart Mill.

Fourth Edition. Svo. 16s.

TheSubjection of Women.
By John Stuart Mill.

New Edition. Post Svo. 5x.

Dissertations and Dis-
emissions.
By John Shiart Mill.

Second Edition. 3 vols. Svo. 36s.

Analysis of the Pheno
mena of the Human Mind. 
By James Mill. New 

Edition, with Notes, 
Illustrative and Critical.
2 vols. Svo. 2 8x.

A Systematic View of 
the Science of Jurispru
dence.
By Sheldon Amos, M.A. 

Professor of Jurispru
dence to the Inns of 
Court, London.
Svo. i8x.
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A Primer of the English 
Constitution and Govern
ment.
By Sheldon Amos, M.A.

New Edition, revised. Post Svo.
{In October.

Principles of Economical
Philosophy.
By H. D. Macleod, M.A. 

Barrister-at-Law.
Second Edition, in 2 vols. Vol. I. Svo. 15^.

The Institutes of fus- 
tinian; with English In
troduction, Treinstation,
and Notes.
By T. C. Sandars, M.A. 

B arris ter-at-L aw.
New Edition. Svo. 15^.

Lord Bacons Works, 
Collected and Edited by R. 

L. Ellis, M.A. J. Sped- 
ding, M.A. and D. D. 
Heath.

New and Cheaper Edition. 7 vols. Svo.
£z- 6d-

Letters and Life of 
Francis Bacon, including 
all his Occasional Works. 
Collected and edited, with 

a Commentary, by J. 
Spedding.

Vols. I. to VI. Svo. £3. 12s. Vol. VII. 
completing the work, is nearly ready.

The Nicomachean Ethics 
of Aristotle. Newly trans
lated into English.
By R. Williams, B.A.

Svo. 12S, '

The Politics of A ristotle; 
Greek Text, with English 
Notes.
ByRichard Congreve, M.A.

New Edition, revised. Svo.
[In the press.

The Ethics of A ristotle;
with Essays and Notes.
By Sir. A. Grant, Bart. 

M.A. LL.D.
Third Edition, revised and partly re-written.

[In the press.

Bacon's Essays, with
A nnotations.
By R. Whately, D.D.

New Edition. Svo. ioj\ 6d.

Elements of Logic.
By R. Whately, D.D.

New Edition. Svo. 10s. 6d. cr. Svo. 4s. 6d.

Elements of Rhetoric.
By R. Whately, D.D.

New Edition. Svo. icxr. 6d. cr. Svo. 4^. 6d.

An Outline of the Neces- 
sary Laws of Thought: a 
Treatise on Pure and 
Applied Logic.
By the Most Rev. IV. 

Thomson, D.D. Arch
bishop of York.

Ninth Thousand. Crown Svo. 5>r. 6</.

A n Introduction to Men
tal Philosophy, on the In
ductive Method.
By J. D. Morell, LL.D.

Svo. 12 S.
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Elements of Psychology, 
containing the A nalysis of 
the Intellectual Powers.
By J. D. Morell, LL.D.

Post Svo. 7J*. 6d.

The Secret of Hegel: 
being the Hegelian System 
in Origin, Principle, Form, 
and Matter.

y. H. Stirling, LL.D.
2 zw/j. 8w. 28.T.

wSVr William Hamilton ; 
being the Philosophy of 
Perception : an A nalysis. 
By J. H. Stirling, LL.D.

Svo. $S.

7^0 Philosophy of Ne
cessity ; or, Natural Law 
as applicable to Mental, 
Moral and Social Science. 

Charles Bray.
Second Edition. Svo. gs.

Time and Space ; a Meta
physical Essay.
By S. H. Hodgson.

Svo. l6s. ‘

The Theory of Practice ;
an Ethical Inquiry.
By S. H. Hodgson.

2 zWlr. 8w. 24J.

MISCELLANEOUS &

Miscellaneous and Post
humous Works of the late 
Henry Thomas Buckle. 
EdztedyWith a Biographical 

Notice, by Helen Taylor.
3 Svo. £2. 12s. 6d.

Ueberweg's System of 
Logic, and History op 
Logical Doctrines. 
Translated, with Notes and 

Appendices, by T. M. 
Lindsay, M.A. F.R.S.E.
Svo. 16s.

The Senses and the
Intellect.
By A. Bain, LL.D. Prof, 

of Logic, Univ.A berdeen.
Svo. I$S.

Mental and Moral 
Science; a Compendium of 

, Psychology and Ethics.
By A. Bain, LL.D.

Third Edition. Crown Svo. lew. 6d. Or 
separately: Part I. Mental Science, 6s. 6d. 
Part //. Moral Science, 4s. 6d.

A Treatise on Human 
Nature. By David Hume. 
Edited\ with Notes, &c. by 

T. H. Green, Fel. of Bal. 
Coll, and T. H. Grose, 
Fel. & Tutor of Queens 
Coll. Oxford.
2 vols. Svo. [I 11 April.

Essays Moral, Political' 
and Literary. By D. Hume. 
By the same Editors.

2 vols. Svo. [Pi the press.

CRITICAL WORKS.

Short Studies on Great
Subjects.
By jt. A. Froude, M.A. 

formerly Fellow of 
Exeter College, Oxford.
2 vols. crcnvn 8tv. 12s.
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Lord Macaulay’s Mis
cellaneous Writings.

Library Edition, 2 vols. 8vo. Portrait, 2 is. 
People’s Edition, i vol. cr. Svo. 4s. 6d.

Lord Macaulay’s Mis
cellaneous Writings and 
Speeches.

Crown Svo. 6s.

Speeches of the Right 
Hon. Lord Macaulay, cor
rected by Himself.

People's Edition. Crown Svo. 3^. 6d.

LordMacaulay' sSpeeches 
on Parliamentary Reform 
in 1831 and 1832.

i6mo. is.

The Rev. Sydney Smiths
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Edinburgh Review.

Authorised Edition, complete in One Volume, 
Crown Svo. 2s. 6d. sewed, or 3^. 6d. cloth.

The Rev. Sydney Smith's
Miscellaneous Works.

Crown Svo. 6s.

The Wit and Wisdom of 
the Rev. Sydney Smith ; a 
Selection of the most memo
rable Passages in his Writ
ings and Conversation.

Crcnvn Svo. y. 6d.

Manual of English Lite-
rature, Historical and 
Critical\ voith a Chapter 011 
English Metres.
By Thomas Arnold, M.A.

New Edition. Crcnvn Svo. 7s. 6d.

Realities of Irish Life.
By W. Steuart Trench.

Cr. Svo. 2s. 6d. sewed, or 3.5*. 6d. cloth.

Lectures on the Science
of Language.
By F. Max Muller, M.A. 

&c. Foreign Member of 
the French Institute.

Seventh Edition. 2 vols. crown Svo. i6j\

Chips from a German 
Workshop; being Essays 
on the Science of Religion, 
and oil Mythology, Tradi
tions, and Customs.
By F. Max Muller, M.A. 

&c.
3 vols. Svo. £2.

Families of Speech.
Four Lectures delivered at 
the Royal InstiUition.
By F. W. Farrar, M.A. 

F.R.S.
New Edition. Crown Svo. ~ 3s. 6d.

Chapters on Language.
By F. W. Farrar, M.A.

F.R. S. Master of Marl
. boroitgh College.

Nrw Edition. Crown Svo. 5^.

Southey’s Doctor, com
plete in One Volume. 
Edited by Rev. f. W. 

Warter, B.D.
Square crcnvn Svo. I2j\ 6d.

Three Centuries of Eng
lish Literature.
By Charles D. Yonge, B.A.

Crcnvn Svo. 7s. 6d.
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A Budget of Paradoxes. 
By A ugustus De Morgan, 

F.R.A.S.
Reprintedwith Author's Additions, froj?i 

the Athenaeum. Svo. 15J*.

Recreations of a Country
Parson.
By A. R. H. B.

Tzvo Series, 3^. 6d. each.

Seaside Musings on Sun
days and Weekdays.
By A. K. H. B.

Crown Svo. 3s. 6d.

Changed A sftects of Un
changed Truths; Memo
rials of St. Andrews Sun
days.
By A. K. H. B.

Crown Svo. 3s. 6d.

Counsel and Comfort
from a City Pulpit.
By A, K. H. B.

Crown Svo. 3s. 6d.

Lessons of Middle Age, 
with some Account of Va
rious Cities and Men.
By A. K. H. B.

Crown Svo. 3^. 6d.

Leisure Hours in Town; 
Essays Consolatory,/Esthe
tic al, Moral, Social, and 
Domestic.
By A. K. H. B.

Crown Svo. 3^. 6d.

The Autumn Holidays
of a Country Parson.
By A. K. H. B.

Crown Svo. 3s. 6d.

Sunday Afternoons at 
the Parish Church of a 
Scottish University City. 
By A. K. H. B.

Crown Svo. 3^. 6d.

The Commonplace Phi
losopher in Town and 
Country.
By A. K. H. B.

Crown Svo. 3s. 6d.

Present-Day Thoughts.
By A. K. H. B.

Crown Svo. 3s. 6d.

Critical Essays of a
Coimtry Parson.
By A. K. H. B.

Croivn Svo. 3s. 6d.

The Graver Thoughts of
a Country Parson.
By A. K. H. B.

Two Series, 3s. 6d. each.

From January to De
cember; a Book for Children.

Second Edition. Svo. 3^. 6d.

Principles of Education, 
drawn from Nature and 
Revelation, and applied to 
Female Education in the 
Upper Classes.
By the Author of i Amy 

Herbert!
2 vols. fcp. Svo. 12s. 6d.
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The O'Keeffe Case. A 
full Report of the Case of 
the Rev. Robert 0Keeffe v. 
Cardinal Cullen, including 
the Evidence given at the 
Trial before Lord Chief 
Justice Whiteside, and the 
Judgments delivered by the 
Courtof Queen s Bench (Ire
land) upon the Points of 
Law raised by the Plead
ings. With an Introduction 
by H. C. Kirkpatrick, 
Barrister-at-L a w.

Svo. 12S.

The Election of Repre
sentatives, Parliamentary 
and Municipal; a Treatise. 
By Thos. Hare, Barrister- 

at-Law.
Fourth Edition. Post Svo. *js.

Miscellaneous Writings 
of John Conington, M.A. 
late Corpus Professor of 
Latin in the University of 
Oxford.
Edited by J. A. Symonds. 

M.A. With a Memoir 
by H. J. S. Smith, M.A.
2 vols. Svo. 2Ss. ■

DICTIONARIES and OTHER BOOKS of 
REFERENCE.

A Dictionary of the
English Language.
By R. G. Latham, M.A. 

M.D. F.R.S. Founded 
on the Dictionary of Dr.
S. Johnson, as edited by 
the Rev. H. J. Todd, 
with numerous Emenda
tions and Additions.
4 vols. 4to. £*].

Thesaurus of English 
Words and Phrases, classi

fied and arranged so as to 
facilitate the expression of 
Ideas, and assist in L iter ary 
Composition.
By P. M. Roget, M.D.

Crown Svo. 10s. 6d.

English Synonymes.
By E. J. Whately. Edited 

by Archbishop Whately.
P'ifth Edition. Fcp. Svo. 3^.

A Practical Dictionary 
of the French and English 
Languages.
By Professor Ldon Contan- 

Sean, many years French 
Examiner for Military 
and Civil Appointments, 
&c.
Post Svo. icxr. 6d.

Contanseau s Pocket Dic
tionary, French and Eng
lish, abridged from the 
Practical Dictionary, by 
the Author.

Square 18mo. 3^. 6d.
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New Practical Diction
ary of the German Lan
guage ; German - English 
and English-German.
By Rev. W. L. Blackley, 

M.A. and Dr. C. M. 
Friedlander.
Post Svo. 7s. 6d.

A Dictionary of Roman 
and Greek Antiquities. 
With about 2,000 Engrav
ings on Wood, from Ancient 
Originals, ilhistrative of 
the Industrial Arts and 
Social Life of the Greeks 
and Romans.
By Anthony Rich, B.A.

Third Edition. Crown Svo. *js. 6d.

The Mastery of Lan
guages; or, the Art of 
Speaking Foreign Tongues 

• Idiomatically.
By Thomas Prendergast.

Second Edition. Svo. 6s.

A Practical English Die
tionary.
By John T. White, D.D. 

Oxon. and T. C. Donkin, 
M.A.

I vol. post Svo. uniform with ContanseaiCs 
Practical French Dictionary.

[In the press.

A Latin-English Die-
By film T. White, D.D. 

Oxon. and f. E. Riddle, 
M.A. Oxon.

Third Edition, revised. 2 vols. Apo. 42s.

Whites College Latin- 
E ng Us h Dictionary ; 
abridged from the Parent 
Work for the ttse of Uni
versity Students.

Medium Svo. iSs.

A Latin-English Dic
tionary for Middle-Class 
Schools, abridged from the 
Junior Student's Latin- 
English Dictionary.
By John T. White, D.D. 

Oxon.
18mo. [In the press.

White s Junior Studenf s 
Complete Latin - English 
and English-Latin Dic
tionary.

Square 12 mo. 12s.

c . . r f English-Latin, Ks. 6d.
Separately (Latin.Englis„; f W.

A Greek-English Lexi
con.
Compiled by H. G. Lidclell,

D.D. Dean of Christ
church, and R. Scott, 
D.D. Dean of Rochester.
Sixth Edition. Croivn 4to. qfis.

A Lexicon, Greek and 
English, abridged for 
Schools from Liddell and 
Scott's Greek - English 
Lexicon.

Fourteenth Edition. Square 12mo. *js. 6d.
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An English-Greek Lexi
con, containing all the Greek 
Words used by Writers of 

good authority.
By C. D. Yonge, B.A.

New Edition. 4/0. 2IJ.

J/r. Yonge s New Lexicon, 
English and Greek,abridged 
from his larger Lexicon.

Square 121120. 8s. 6d.

A Sanskrit-English Dic
tionary.
Compiled by T. Benfey.

8vo. 52J. 6d.

M'Culloch's Dictionary,
Practical, Theoretical, and 
Historical, of Commerce 
and Commercial Naviga
tion. New Edition, revised 
and corrected to the Present 
Time; with a Biographical 
Notice of the Author. 
Edited by H. G. Reid.

8vo. 63^.

The Post Office Gazetteer 
of the United Kingdom: a 
Complete Dictionary of all 
Cities, Towns, Villages, and 
of the Principal Gentle
mens Seats, in Great Bn- 
tain and Ireland, referred 
to the nearest Post Town, 
Railway & Telegraph Sta
tion; with Natural Features 
and Objects of Note.
By f. A. Sharp.

In i vol. 8vo. of about 1,500pages.
[lit the press.

A General Dictionary 
of Geography, Descriptive, 
Physical Statistical and 
Historical; forming a com
plete Gazetteer of the World. 
By A. Keith Johnston, 

F.R.S.E.
New Edition, thoroughly revised.

\In the press.

The Public Schools A lias 
of Modern Geography. In 
31 Maps, exhibiting clearly 
the more important Physi
cal Features of the Coun
tries delineated, and noting 
all the Chief Places of His
torical, Commercial and 
Social Interest.
Edited, with Introduction, 

by Rev. G. Butler, M.A.
Imperial quarto, 3.?. 6d. saved; 5s. cloth.

The Public Schools Ma- 
mtal of Modern Geography. 
Forming a Companion to 
‘ The Public Schools Atlas 
of Modern Geographyl 
By Rev. G. Btiller, M.A. 

Principal of Liverpool 
College.

[In the press.

The Public Schools A lias
of Ancient Geography. 
Edited, with an Introduc

tion on the Study of An
cient Geography, by Rev. 
G. Butler, M.A. Prin. 
cipal of Liverpool Coll.
Imperial Quarto. . [In the press.
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ASTRONOMY and METEOROLOGY.

The Universe and the
Coming Transits: Pre
senting Researches into and 
New Views respecting 
the Constitution of the 
Heavens ; together with an 
Investigation of the Condi
tions of the coming Transits 
of Venus. \Recently con
firmed by a unanimous Vote 
of the chief Astronomers of 
Great Britain, ]
By R, A, Proctor, B,A,

With 22 Charts and 22 Diagrams. Svo. i6j.

Essays on Astronomy, 
A Series of Papers on 
Planets and Meteors, the 
Sun and Sun-surrounding 
Space, Stars and Star 
Cloudlets.
By R. A. Proctor, B.A.

With 10 Plates and 24 Woodcuts. Svo. 12s.

The Moon ; her Motions, 
Aspect, Scenery, and Phy
sical Condition.
By R. A. Proctor, B.A.

With Plates, Charts, Woodcuts, and Lunar 
Photographs. Crown Svo. 15^.

The Sun / Ruler, Light, 
Fire, and Life of the Pla
netary System.
By R. A. Proctor, B.A.

Second Edition. Plates and Woodcuts. Cr. 
Svo. 14J.

Saturn and its System.
By R. A. Proctor, B.A.

Svo. with 14 Plates, 14s.

The Orbs Around Us; a 
Series of Familiar Essays 
on the Moon and Planets, 
Meteors and Comets, the 
Sun and Coloured Pairs of 
Suns.
By R. A. Proctor, B.A.

Crown Svo. 7s. 6d.

Other Worlds than Ours ; 
The Plurality of Worlds 
Studied under the Light 
of Recent Scientific Re
searches.
By R. A. Proctor, B.A.

Third Edition, with 14 Illustrations. Cr. 
Svo. ioj. 6d.-

Brinkley's A stronomy.
Revised and partly re-writ
ten, with Additional Chap
ters, and an Appendix of 
Questions for Examination. 
By John W. Stubbs, D.D. 

Pel. and Tutor of Trin. 
Coll, and F. Brunnow, 
Ph.D. Astronomer Royal 
of Ireland, and Prof of 
Astronomy in the Uni
versity of Dublin.
Crown Svo. 6s.
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Outlines of Astronomy, 
By Sir J. F. W. Herschel, 
Bart.. M.A. .

Latest Edition, with Plates and Diagrams. 
Square crown Svo. 12s.

A New Star A Has, for
the Library, the School,
^ Observatory, zVz 12 OV-

, cular Maps (with 2 Index 
Plates). • Intended as a 
panion to ‘ Webb's Celestial 
Objects for Common Tele- 
scopes! With a Letterpress 
Introduction on the Study 
of the Star 's, illustrated by 
9 Diagrams.
By R. Proctor,

Crown Svo. 5^

Celestial Objects for Com
mon Telescopes.
By T. W. Webb, M.A. 

F.R.A.S.
Nezv Edition, with Map of the Moon and 

Woodcuts. Crown Svo. *]s. 6d.

LargerStarA tlasforthe 
Library, zVz Twelve Cir
cular Maps, ifn. diameter, 
containing all the Stars

< visible to the naked, eye and 
about 1,500 Objects of 
Interest, viz. Red Stars, 
Double Stars, &c. Photo- 
lithographed by A. Bro
thers, F.R.A.S. With; 2 
Index Plates and a Letter
press Introduction.

-'By. Richard A. Proctor, 
BA. F.R.A.S.
Second Edition. Small folio, 25^. .

Magnetism and Devia- 
of the Compass. For 

the use of Students in Navi
gation and Science Schools. 
By J. Merrifield’ LL.D.

iStuo. is. 6d. *

Dove's Law of Storms, 
considered in connexion with 

ordinary Movements of 
the Atmosphere.
Translated by R. H. Scott,

. .

8z/0. icxt. 6^.

and Rain ; the Be
ginnings of a Chemical 
Climatology.
By R. A. Smith, Ph.D. 

F.R.S. F.C.S. Govt, jn- 
sped or of A Ikali Works.
8w. 24^.

Nautical Surveying, <2/2 
Introduction to the Practi
cal and Theoretical Study
of
By John Knox Laughton, 

M.A. F.R.A.S.
Small Svo. 6s.

Sc he ltens SpectrumA na
lysis, in its Application to 
Terrestrial Substances and 
the Physical Constitution of 
the Heavenly Bodies. 
Translated by Jane and 

C. Lassell; edited, with 
Notes, by W. Huggins, 
LL.D. F.R.S.

With 13 PJates and 223 Woodcuts. Svo. 2Ss.
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NATURAL HISTORY and PHYSICAL 
SCIENCE.

The Correlation of Phy
sical Forces, _
By the Hon. Sir W. R. 

Grove, M.A. F.R.S. 
&c.

Sixth Edition, with other Contributions to 
Science. Svo. [.In the press.

Professor Helmholtz 
Popular Lectures on Scien
tific Subjects.
Translated by E. Atkinson,

Ph.D. PCS.
With many Illustrative Wood Engravings.
■ Svo. 12s. 6d.

Natural Philosophy for 
General Readers and Young 
Persons ; a Course of Phy
sics divested of Mathemati
cal Formulce and expressed 
in the language of daily life. 
Translated from Ganofs 

Cours de Physique, by E. 
Atkinson, Ph.D. F.C.S.
Cr. Svo. with 404 Woodcuts, 7s. 6d.

Ganofs Element ary 
Treatise on Physics, Ex

perimental and Applied, 
for the use of Colleges and 
Schools.
Translated and edited by E. 

Atkinson, Ph.D. F.C.S.
New Edition, revised and enlarged; with a 

Coloured Plate and 726 Woodcuts. 
Post Svo. 15X.

Principles of A nimal
Mechanics.
By the Rro. S. Haughton, 

F.R.S.
Second Edition, Svo. 21s.

Text-Books of Science, 
Mechanical and Physical 
adapted for the use of A rti- 
sans and of Students in 
Public and other Schools. 
{The first Ten edited by 
T. M. Goodeve, M.A. Lec
turer on Applied Science at 
the Royal School of Mines; 
the remainder edited by 
C. W. Merrifield, F.R.S. 
an Examiner in the De
partment of Public Educa
tion.)

Small Svo. Woodcuts.

Edited by T. M. Goodeve, M. A.
Anderson’s Strength of Materials, 33*. 6d.
Bloxam’s Metals, 3s. 6d.
Goodeve’s Mechanics, 3s. 6d.
-------------- Mechanism, 3A 6d.
Griffin’s Algebra dr3 Trigonometry, 3.s'. 6d. 

Notes on the same, with Solutions, 3s. 6d.
Jenkin’s Electricity dp Magnetism, 3s. 6d.
Maxwell’s Theory of Heat, 3s. 6d.
Merrifield’s Technical Arithmetic, 3s. 6d. 

Key, 3s. 6d.
Miller’s Inorganic Chemistry, 3s. 6d.
Shelley’s Workshop Appliances, 3s. 6d.
Watson’s Plane dr3 Solid Geometry, 3a 6d.

Edited by C. W. Merrifield, F.R.S.
Armstrong’s Organic Chemistry, 3s. 6d.
Thorpe’s Quantitative Analysis, 4s. 6d.
Thorpe and Muir’s Qualitative Analysis, 

3s. 6d.

Text-Books in preparation :—
To be edited by T. M. Goodeve, M.A.—

Goodeve’s Steam Engine.
Shelley’s Applications of Heat.
Stokes’s Sound and Light.

Tobe edited byC.W. Merrifield, F.R.S.—
Butler’s Physical Geography.
Merrifield’s Geometry and Mechanical 

Drawing.
Preece aiid Sivewright’s Telegraphy.
Unwin’s Machine Design.
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Introduction to Experi
mental Physics, Theoretical 
and Practical; inchiding 
Directions for Construct
ing Physical Apparatus 
and for Making Experi
ments,
By A. F. Weinhold, Prof 

in the Royal Technical 
School at Chemnitz. 
Translated and edited 
by B. Loewy, F.R.A.S.

<2 Preface by G. C. 
Foster, F.R.S.

With numerous Woodcuts. Svo. i8j.
[7/2 the press.

Fragments of Science.
By John Tyndall, LL.D. 

D.C.L. F.R.S.
Third Edition. Svo. 14X.

Mode of Motion. 
By John Tyndall, LL.D. 

D.C.L. F.R.S.
Fourth Edition. Cr. Svo. with Woodcuts, 

IOJ. 67.

Sound; a Course of Eight 
Lectures delivered at the 
Royal Institution of Great 
Britain.
By John Tyndall, F.R.S.

Portrait and Woodcuts. Cr. Svo. gs.

Researches on Diamag
netism and Magne-Crystal- 
lic Action; including the 
Question of Diamagnetic 
Polarity.
By John Tyndall\ F.R.S.

W ith 6 Plates and many Woodcuts. Svo. 14J.

Lectures on Light, de
livered in the United States 
of America in 1872 and
1873-
By J. Tyndall, F.R.S.

.. Crown Svo. Js. 6d.

Notes of a Course of 
Seven Lectures on Electri
cal Phenomena and Theo
ries, delivered at the Royal 
Institution, a.d. 1870.
By J. Tyndall, F.R.S.

Crown Svo. is. sewed, or is. 6d. cloth.

Notes of a Course of Nine 
Lectures on Light, delivered 
at the Royal Institution a.d. 

1869.
By J. Tyndall, F.R.S.

Crown Svo. is. sewed, or is. 67. cloth.

Elementary Treatise on 
the Wave-Theory of Light. 
By H. Lloyd, D.D. D.C.L. 

Provost of Trinity Col
lege, Dublin.
Third Edition. Svo. IOJ. 67.

Professor Owens Lec
tures on the Comparative 
Anatomy and Physiology 
of the Invertebrate Ani
mals.

2nd Edition, with 235 Woodcuts. Svo. 2is.

The Comparative Ana
tomy and Physiology of the 
Vertebrate A nimals.
By Richard Owen, F.R.S. 

D.C.L.
With 1,472 Woodcuts. 3 vols. Svo. ^3.13^. 67
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Light Science for Lei
ster e Hours; a Series of 
Familiar Essays on Scien
tific Subjects, Natteral Phe
nomena, &c.
By R. A. Proctor, B.A.

First and Second Series. 2 vols. crown Svo.
7s. 6d. each.

Kirby and Spence's In
troduction to Entomology, 
or Elements of the Natural 
History of Insects.

Crown Svo. 5^.

Strange Dwellings ; a De
scription of the Habitations

. of Animals, abridged from 
‘ Homes without Hands! 
By J. G. Wood, M.A. 

EES.
With Frontispiece and 60 Woodcuts. Crcnvn 

Svo. *js. 6d.

Homes without Hands ; 
a Description of the Habi
tations of Animals, classed 
according to their Principle 
of Construction.
By the Rev. J. G. Wood, 

M.A. F.L.S.
With about 140 Vignettes on Wood. Svo. 21 s.

Out of Doors ; a Series 
of Essays on Natural His
tory.
By the Rev. J. G. Wood, 

M.A. F.L.S. Author of 
‘Homes without Hands ’ 
&c.

With 6 Illustrations from Original Designs 
engraved on Wood by G. Pearson. Cr. 
Svo. [In the press.

The Polar World: a 
Popular Description of 
Man and Nature in the 
Arctic and Antarctic Re
gions of the Globe.
By Dr. G. Hartivig.

With Chromoxylographs, Maps, and Wood
cuts. Svo. lew. 6d.

The Harmonies of Na- 
tureand Unity of Creation. 
By Dr. G. Hartwig.

Svo. with numerous Illustrations, 18^.

The Sea and its Living
Wonders.
By Dr. G. Hartwig. ,

Fourth Edition, enlarged. Svo. with many 
Illustrations, ioj. 6d. '

The Tropical World; a 
Popidar Scientific Account 
of the Natural History of 
the Equatorial Regions.
By Dr. G. Hartwig. .

With about 200 Illustrations. Svo. lew. 6d.

The SubterraneanWorld.
By Dr. G. Hartwig.

With Maps and Woodcut Illustrations. Svo.
21S.

Geology Simplified for
Beginners.
By A. C. Ramsay, LL.D. 

F.R. S. Director- General 
of the Geological Surveys 
of the United Kingdom.

{Formingpart of the School Series in course 
of publication, edited by the R'ev.G. R. 
Gleig, M.A.) 18 mo. [In the press.
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Insects at Home; a Popu
lar Account of British 
Insects, their Structure, 
Habits, and Transforma
tions.
By the Rev. J. G. Wood, 

M.A. F.L.S.
With upzvarcls of 700 Woodcut Illustrations. 

Svo. 21s.

Insects Abroad; being a 
Popular Account of Foreign 
Insects, theirStruciure, Ha
bits, and Transformations. 
By J. G. Wood, M.A. 

F.L.S.
In I vol. printed and illustrated unifortnly 

zuitk 1 Insects at Home.5 [In the press.

A Familiar History of
Birds.
By E. Stanley, D.D. late 

Ld. Bishop of Norwich.
Fcp. with Woodcuts, y. 6d.

Rocks Classified and De
scribed.
By B. Von Cotta.

English Edition, by P. H. Lawrence (with 
English, German, and French Syno- 
nymes), revised by the Author. Post 
8 vo. 14s. '

The Origin of Civilisa
tion, and the Primitive 
Condition of Man; Men
tal and Social Condition of 
Savages.
By Sir J. Lubbock, Bart. 

M.P. F.R.S.
Second Edition, with 25 Woodcuts. Svo. 16s.

The Earth and Man; 
or, Physical Geography in 
its relation to the History 
of Mankind.
Translated and slightly 

abridged from the French 
of A. Guyot,with Correc
tions, Notes, and Index.
Fcp. Svo. 2s.

A Manual of Anthro
pology, or Science of Man, 
based on Modern Research. 
By Charles Bray.

Crown Svo. 5^.

A Phrenologist amongst 
the To das, or the Study of 
a Primitive Tribe in South 
India; History, Character, 
Customs, Religion, Infanti
cide, Polyandry, Language. 
By W. E. Marshall, Lieut.- 

Col. Bengal Staff Corps.
With 26 Illustrations. Svo. 2is.

The Ancient Stone Im
plements, Weapons, and Or
naments of Great Britain. 
By John Evans, F.R.S. 

F.S.A.
With 2 Plates and 476 Woodcuts. Svo. 28j\

The Elements of Botany 
for Families and Schools. 
Tenth Edition, revised by 

Thomas Moore, F.L.S.
Fcp. with 154 Woodcuts, 2s. 6d.
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Bible Animals; a De
scription of every Living 
Creature mentioned in the 
Scriptures, from the Ape 
to the Coral.
By the Rev. J. G. Wood,

M.A. F.L.S.
With about ioo Vignettes on Wood. Svo. 21 s.

The Rose A mateufs 
Guide.
By Thomas Rivers.

Tenth Edition. Fcp. Svo. 4?.

A Dictionary of Science, 
Literature, and Art. 
Fourth Edition, re-edited 

by the late W. T. Brande 
(the A uthor) and George 
W. Cox, M.A.

3 vols. medium Svo. 63^.

Loudon s Encyclopedia 
of Plants ; comprising the 
Specific Character, Descrip
tion, Culture, History, &c. 
of all the Plants found in 
Great Britain.

With upwards of 12,000 Woodcuts. Svo. 4.2s.

The Treasury of Botany, 
or Popular Dictionary of 
the Vegetable Kingdom; 
with which is incorporated 
a Glossary of Botanical 
Terms.
Edited by J. Bindley, 

F.R.S. and T. Moore, 
F.L.S.

With 274 Woodcuts and 20 Steel Plates. 
Two Par is, fcp. Svo. I2r.

Handbook of Hardy 
Trees, Shrubs, Herbaceous, 
Plants; containing Des
criptions, Native Countries, 

of a selection of the 
Best Species in Cultivation ; 
together with Cultural De
tails, Comparative Hardi
ness, suitability for particu
lar positions, Based
on the French Work of 
Messrs. Decaisne and 
Naudin, and including the 
720 Original V oodcut 
Illustrations.
By W. B. Hemsley, former

ly Assistant at the Her
barium of the Royal 
Gardens, Kew.
Medium Svo. 21 s.

A General System of 
Descriptive and A nalytical 
Botany: I. Organography, 
Anatomy, and Physiology 
of Plants ; II. Iconography, 
or the Description and His
tory of Natural Families. 
Translatedfrom theFrench 

of E. Le Maout, M.D. 
and f. Decaisne, by Mrs. 
Hooker. Edited and 
arranged according to the 
Botanical System adopted 
in the Universities and 
Schools of Great Britain, 
by f. D. Hooker, M.D. 
&c. Director of theRoyal 
Botanic Gardens, Kew.

With 5,500 Woodcuts. Imperial Svo. 52s. 6d.
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CHEMISTRY, MEDICINE, SURGERY, and 
the ALLIED SCIENCES.

A Dictionary of Che
mistry and the Allied 
Branches of other Sciences. 
By Henry Watts, F.C.S. 

assisted by eminent 
Scientific and Practical 
Chemists.
6 vols. medium Svo. fS. 14s. 6d.

Second Supplement com
pleting the Record of Dis
covery to the end of 1872.

\In the press.

Contributions to Mole
cular Physics in the do
main of Radiant Heat.
By fiohn Tyndall, F.R.S.

With 2 Plates and 31 Woodcuts. Svo. I6s.

A Manual of Chemical 
Physiology, including its 
Points of Contact with 
Pathology.
By J. L. W. Thudichum,

M.D.
Svo. with Woodcuts, Js. 6d.

Miller's Elements of 
Chemistry, Theoretical and 
Practiced.
Re-edited, with Additions, 

by H. Mctcleod, F.C.S.
3 vols. Svo. ^3. .

Part I. Chemical Physics, 15^.
Part II. Inorganic Chemistry, 21^. 
Part III. Organic Chemistry, 24A

A Course of Practical
Chemistry, for the use of 
Medical Students.
By W. Odling, F.R.S.
New Edition, with 70 new Woodcuts. 

Crown Svo. 7s. 6d.

Select Methods in Chemi
cal Analysis, chiefly Inor
ganic.
By Wm. Crookes, F.R.S.

With 22 Woodcuts. Crozvn Svo. 12s. 6d.

Lectures on the Prin
ciples and Practice of 
Physic.
By Sir Thomas Watson, 

Bart. M.D. Physician- 
in-Ordinary to the Queen.

Fifth Edition} thoroughly revised. 2 vols. 
Svo. 36s.

Lectures on Surgical
Pathology.
By Sir fames Paget, Bart. 

F.R.S. Third Edition, 
revised and re-edited by 
the A uthor and Professor 
W. Turner, M.B.

Svo. with 131 Woodcuts, 2is.

On the Surgical Treat
ment ofChildrens Diseases. 
By T. Holmes, M.A. &c. 

late Surgeon to the Hos
pital for Sick Children.

Second Edition, with 9 Plates and 112 
Woodcuts. Svo. 2 is. '

D
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A natomy, Descriptive
and Surgical\
By Henry Gray, F.R.S.

* about 410 Wood
cuts, from Dissections. 
Sixth Edition, by T. 
Holmes, M.A. With a 
New Introduction by the 
Editor.
Royal Svo. 2%s.

Quotin's Elements of
^ natomy.
Seventh Edition [1867]. 

Edited by W. Sharpey, 
M.D. F.R.S. Allen 
Thomson, M.D. F.R.S. 
and y. Cleland, M.D.

With upivards of Soto Engravings on Wood.
2 7/0/j. 8w. 31^. 6(7.

^ System of Surgery, 
Theoretical and Practical, 

zVz Treatises by Various 
A tit hors.
Edited by T. Holmes, 

M.A. &c. Surgeon and 
Lecturer on Surgery at 
St. Georges Hospital.

Second Edition, with numerous Illustrations.
5 wA. 8z/0„ ^5. 5*.

7^0. Science and Art of 
Surgery; being a Treatise 
011 Surgical Injuries, Z?z>- 

and- Operations.
By John Eric Erichsen, 

Senior Surgeon to Uni
. versity College Hospital.
Sixth Edition, revised and enlarged, with. 

712 Woodcuts. 2 vols. Svo. 32j*. .

^ Treatise on the Con- 
United Fevers of Great 
Britain. -

Om. Murchison, M.D. 
LL.D. F.R.S. FR.C.P. 
&c.

Second Edition, with numerous Illustrations, 
Svo. 24^ .

Clinical Lectures on 
Diseases of the Liver, 
Jaundice, Abdominal
Dropsy.
By C. Murchison, M.D. &c.

Hew Edition in preparation.

Todd and Bowman s 
Physiological A natomy, and 
Physiology of Man.

With numerous I'lust rations. Vol. II. Svo.
25

JW. /. Afe Atli-i.-,■/ Z>' Dr. Lionels. 
Beale, F.R.S. Sv course of publication, 
with numerous Illus>ratio;is. Parts I. and 
If. Js. 6d. each.

Outlines of Physiology,
1 Human and Comparative. 

By J. Marshall F.R.C.S. 
Surgeon to the Univer
sity College Hospital.

2 vols. cr. Sro. uvih 122 Woodcuts, 32^.

On the Site Meal Diseases
f . O ' . ■ ...

of the Teeth and Contigu
ous Structures. With their 
Treatment. .
By S. J. A. Salter, M.B. 

F.R.S. Dental Surgeon 
to Guy s Hospital.

■ ■ Svo. with numerous Illustrations.
. \In October.
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Lectures on Diseases of
Infancy and Childhood.
By Chas. West, M.D. &c.

'Sixth Edition. Svo. 18s.

A Treatise on Medical 
Electricity, Theoretical and 
Practical; and its uses in 
the Treatment of Paraly
sis, Neuralgia, and other 
Diseases.
By Julius Althaus, M.D. 

M.R.C.P. &c.
Third Edition, for the most part re-written. 

With Plate and Woodcuts. Post Svo.. i8j\

Lectures on Fever de
livered in the Theatre of 
the Meath Hospital and 
County of Dublin Infirm
ary.
By W. Stokes, M.D. D. C.L. 

Oxon. F.R.S. Physician 
to the Queen in Ireland. 
Edited by J. W. Moore, 
M.D. F.K.Q.C.P.
Svo. 15^.

Dr. Pereiras Elements 
of Materia Medica, and 
Therapeutics, abridged and 
adapted for the use of 
Medical and Pharmaceu
tical Practitioners and 
Students.
Edited by Prof. Bentley, 

F.L.S. &c. and by Dr. 
Redwood, F.C.S. &c.

With 125 Woodcut Illustrations, Svo. 2 5 a

Copland"s Dictionary 
of Practical Medicine, 
abridged from the larger 
work, and throughout 
brought down to the present 
state of Medical Science.

Svo. 3614 .

The Essentials of Mate
ria Medica and Therapeu
tics.
By A. B. Gar rod, M.D. 

F.R.S. &c. Physician to 
Kings College Hospital.

Third Edition. Crown Svo. 12s. 6d.

The FINE ARTS and ILLUSTRATED 
EDITIONS.

Grotesque Animals, in
vented, described, and por
trayed by E. W. Cooke, 
R.A. F.R.S. F.G.S. F.Z.S. 
in 24 Plates, with Elticida- 
tory Comments.

Royal 4to. 2ij\

Albert Durer, his Life 
and Works; including Au
tobiographical Papers and 
Complete Catalogues.
By William B. Scott.

With 6 Etchings by the Author and other 
Illustrations. Svo. 16s.
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In Fairyland; Pictures 
from the Elf- World. By 
Richard Doyle. With a 
Poem by W. A llingham.

With 16 coloured Plates, containing 36 De
signs. Folio, 31^. 6d.

A Dictionary of Artists 
of the English School: 
Painters, Sculptors, Archi
tects, Engravers, and Orna- 
mentists; with Notices of 
their Lives and Works.
By Samuel Redgrave.

Svo. i6.r.

The New Testament, il
lustrated with Wood En
gravings after the Early 
Masters, chiefly of the 
Italian School.

Ct'ozvn 4I0. 63s.

of Man Sym
bolised by the Months of 
the Year.
Text selected by R. Pigot.

25 Illustrations on Wood from Designs by 
John Leighton, F.S.A. Quarto, 42s.

Lyra Germanica, the 
Christian Year. 
Translated by Miss C. 

Winkworth.
With about 325 Woodcut Illustrations by J. 

Leighton, F.S.A. and other Artists.
2 vols. 4to. price 42s.

Cats and Farlie's Moral 
Emblems; with Aphorisms, 
A dages, and Proverbs of all 
Nations: comprising 121 
Illustrations on Wood by 
f. Leighton, F.S.A. with 
an appropriate Text by R. 
Pigot. .

Imperial Svo. 31 s. 6d.

Sacred and Legendary
Art.
By Mrs. fameson.

6 vols. square crown Svo. price £$. 15^. 6d. 
as follows:—

Legends of the Saints
and Martyrs.

New Edition, with 19 Etchings and 187 
Woodcuts. 2 vols. 31^. 6d.

Legends of the Monastic
Orders.

New Edition, with 11 Etchings and 88 
Woodcuts, i vol. 21 s.

Legends of the Madonna.
Nezu Edition, with 27 Etchings and 165 

Woodcuts. 1 vol. 21 s.

The History of Our Lord, 
with that of his Types and 
Precursors.
Completed by Lady East- 

lake.
Revised Edition, with 13 Etchings and 281 

Woodcuts. 2 vols. 42s.
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The USEFUL. ARTS,

Industrial Chemistry ; a 
Manual for Manufactu
rers and for Colleges or 
Technical Schools, Being a 
Translation of Professors 
Stohmann and Englers 
German Edition ofPayens 
‘ Pricis de Chimie Indus- 
triellel by Dr, J, D, Barry, 
Edited, and supplemented 

with Chapters on the 
Chemistry of the Metals, 
by B, H, Paul, Ph.D.
Svo. with Plates and Woodcuts.

[In the press.

A Manual of Architec- 
here: being a Concise His
tory and Explanation of the 
Principal Styles of Euro
pean Architecture, Ancient, 
Mediceval, and Renaissance; 
with their Chief Variations 
and a Glossary of Technical 
Terms,
By Thomas Mitchell,

With 150 Woodcuts. Crown 8vo. 10s..6d.

History of the Gothic 
Revival; an Attempt to 
shew how far the taste for 
MedicevalArchitechtre was 
retained in England during 
the last two cenhtries, and 
has been re-developed in the 
present.
By C, L, East lake, Archi- 

. ted.
With 48 Illustrations. Imp. Svo. 31 a 6d.

MANUFACTURES, &e.

Gwilfs Encyclopedia of 
A rckitecture, with above 
1,600 Woodcuts.
Fifth Edition, with Altera

tions and Additions, by 
Wyatt Papworth.

8vo. 52s. 6d.

The Three Cathedrals 
dedicated to St. Paul in 
London; their History 
from the Foundation of 
the First Building in the 
Sixth Century to the Pro
posals for the Adornment 
of the Present Cathedral. 
By W. Longman, F.S.A.

With numerous Illustrations. Square crown 
Svo. 21 s.

Hints on Household 
Taste in Furniture, Up
holstery, and other Details, 
By Charles L, East lake, 

Architect,
Xeiv Editioii, with about 90 Illustrations, 

Square crown Svo. 14J. •

Geometric Turning; com
prising a Description of the 
New Geometric Chuck con
structed by Mr. Plant of 
Birmingham, with Direc
tions for its use, and a 
Series of Patterns cut by 
it, with Explanations.
By H. S. Savory.

With 571 Woodcut Illustrations. Square, 
crown Svo. 21 s.
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Lathes and Turning, 
Simple, Mechanical, and 
Ornamental.
By W. Henry Northcott.

With about 240 Illustrations on Steel and 
Wood. Svo. i8j\

Handbook of Practical
Telegraphy...........
By R. S. Culley, Memb. 

Inst. C.E. Engineer-in
Chief of Telegraphs to 
the Post-Office.

Sixth Edition, Plates 6° Woodcuts. Svo. 16s.

Principles of Mechanism, 
designed for the use of Stu
dents in the Universities, 
and for Engineering Stu
dents generally.
ByR. Willis, M.A. F.R.S. 

Professor in the Univer
sity of Cambridge.

Second Edition, with 374 Woodcuts. Svo. i8j\

Elementary Introduction 
to Practical Mechanics, il
lustrated by numerous Ex
amples.
By the Rev. J. F. Twisden, 

M.A. Prof, of Mathe
matics in the Staff Coll.
Fifth Edition. Crown Svo. ioj-. 6d.

First Lessons in Theo
retical Mechanics.
By the Rev. f. F. Twisden, 

M.A. Prof, of Mathe
matics in the Staff Coll.

Crown Svo. with Diagrams. [In the press.

Perspective ; or, the Art 
of Drawing what one Sees. 
Explained and adapted to 
the Use of those Sketching 
from Nature.
By Lieut. W. H. Collins,

R.E. F.R.A.S.
With 37 Woodcuts. Crcnvn Svo. 5^.

Encyclopedia of Civil 
Engineering, Historical, 
Theoretical, and Practical. 
By E. Cresy, C.E.
With above 3,000 Woodcuts. Svo. 42s.

Catechism of the Steam 
Engine, in its various Ap
plications to Mines, Mills, 
Steam Navigation., Rail
ways, and Agriculture.
By John Bourne, C.E.

New Edition, with 89 Woodcuts. Fcp. Svo. 6s.

Handbook of the Steam
Engine.
By J. Bourne, C.E. form

ing a Key to the Author s 
Catechism of the Steam 
Engine.
With 67 Woodcuts. Fcp. Svo. gs.

A Treatise on the Steam 
Engine, in its various ap
plications to Mines, Mills, 
Steam Navigation, Rail
ways and Agriculture.
By f. Bourne, C.E.

With Portrait, 3 7 Plates, and 546 Wood
cuts. dfo. 42s.
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Recent Improvements in 
the Steam Engine, includ
ing many New Examples. 
By J. Bourne, C.E.

With 124 Woodcuts. Fcp. Svo. 6s.

The Engineer s Hand
book ; explaining the Prin
ciples which should guide 

' the Young Engineer in the 
Construction of Machinery, 
with the necessary Rtiles, 
Proportions, and Tables. 
By C. S. Lowndes.

Post Svo. $s.

Ures DicticmaryofA rts,
Manufactures, and Mines. 
Sixth Edition, re-written 
and greatly enlarged by 
R. Hunt, F.R.S. assisted 
by numerous Contribidors.

With 2,000 Woodcuts. 3 vols. medium 8vo. 
M 14?: 6d.

Guns and steel; Miscel
laneous Papers on Mechani
cal Subjects.
By Sir Jos. Whitworth, 

Bt. C.E. F.R.S. LL.D.
D. C.L.

With numerous Illustrations. Royal Svo. 
p. 6d.

Practical Treatise on
. Metallurgy, . '

. .Adaptedfrom the last Ger
man Edition ofProfessor 
Kerbs Metallurgy by W. 
Crookes, F.RSi Cfc. and
E. Rohrig, Ph.D.

3 vols. Svo. with 625.Woodcuts. 19X.

Treatise on Mills and
Millwork.
By Sir W. Fairbairn, Bt.

F.R.S.
With 18 Plates and 322 Woodcuts. 2 vols. 

Svo. 32s. . .

Useful Information for
Engineers.
By Sir W. Fairbairn, Bt. 

F.R.S.
With many Plates and Woodcuts. 3 vols. 

crown Svo. 3U. 6d.

The Application of Cast 
and Wrought Iron to 
Building Purposes.
By Sir W. Fairbairn, Bt. 

F.R.S.
With 6 Plates and 118 Woodcuts. Svo. 16^.

The Strains in Trusses 
Computed by means of Dia
grams ; with 20 Examples 
drawn to Scale.
By F. A. Ranken, M.A. 

C.E.
With 35 Diagrams. Square cr. Svo. 6s. 6d.

A Handbook of Dyeing
and Calico Printing.
By W. Crookes, F.R.S. Cfc.
Illustrated with numerous Specimens of 

Dyed Textile Fabrics. Svo, [In May.

Occasional Papers.
By Michael Scott, Memb. 

Inst. C.E. Memb. Inst. 
N.A.

{In Two Volumes.) Vol. I. Civil Engineer
ing, zvith many Plates of Diagrams.

■ [Hearty ready.
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Mitchell's Manual of
Practical Assaying.
Fourth Edition, revised', 

with the Recent Disco
veries incorporated, by 
W. Crookes, F.R.S.

Svo. Woodcuts, 3U. 6d.

Bayldons Art of Valu
ing Rents and Tillages, and 
Claims of Tenants upon 
Quitting Farms, both at 
Michaelmas and Lady- 
Day.
Eighth Edition, revised by 

J. C. Morton.
Svo. lOA 6d.

Loudon's Encyclopedia 
of Gardening : comprising 
the Theory and Practice of 
Horticulture, Floriculture, 
Arboriculture, and Land
scape Gardening.

With 1,000 Woodcuts. Svo. 21 s.

Londons Encyclopedia 
of Agriculture: comprising 
the Laying-out, Improve
ment, and Management of 
Landed Property, and the 
Cultivation and Economy 
of the Productions of Agri
culture.

With 1,100 Woodcuts. Svo. 21 s.

RELIGIOUS and MORAL WORKS.
A n Exposition of the 39 

A rticles, Historical and 
Doctrinal.
By E. H. Browne, D.D. 

Bishop of Winchester.
Ninth Edition. Svo. i6j.

An Introduction to the 
Theology of the Church of 
England, in an Exposition 
of the Thirty-nine Articles. 
By Rev. T. P. Boultbee, 

LL.D.
Fcp. Svo. 6s.

Historical Lectures on 
the Life of Our Lord Jesus 
Christ; being the Hulsean 
Lectures for 1859.
By C. J. Ellicott, D.D.

Fifth Edition. Svo. 12s.

Texts and Thoughts for
Christian Ministers.
By J. Harding, D.D. late 

Bishop of Bombay.
Crown Svo. [In the press.

Sermons for the Times 
preached in St, Paul's 
Cathedral and elsewhere. 
By Rev. T. Griffith, M.A. 

Preb. of St. Paul's.
Crown Svo. 6s.

Fundamentals; or, Bases 
of Belief concerning Man 
and God: a Handbook
of Mental, Moral, and 
Religious Philosophy.
By Rev. T. Griffith, M.A.

Svo. ioa 6d.
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Synonyms of the Old Tes
tament, their Bearing on 
Christian Faith and 
Practice.
By Rev. R. B. Girdlestone,

M.A.
Svo. 15^.

Reasons of Faith ; or, 
the Order of the Christian 
Argument Developed and 
Explained.
By Rev. G. S. Drew, M.A.

Second Edition. Fcp. Svo. 6s.

The Eclipse of Faith; 
or a Visit to a Religious 
Sceptic.
By Henry Rogers.

Latest Edition. Fcp. Svo. 5^.

Defence of the Eclipse of
Faith.
By Henry Rogers.

Latest Edition. Fcp. Svo. 2s- 6d.

The Outlines of the 
Christian Ministry De
lineated, and brought to the 
Test of Reason, Holy 
Scripture, History, and 
Experience.
By C. Wordszvorth,D.C.L. 

Bishop of St. Andrews.
Crown Svo. 7s. 6d.

The Life and Epistles of
St. Paul.
By Rev. W. J. Conybeare, 

M.A. and Very Rev. J.
S. Hozvson, D.D. Dean 
of Chester.

Three Editions :—
Library Edition, with all the Original 

Illustrations, Maps, Landscapes on Steel, 
Woodcuts, qpc. 2 vols. 4to. 48X.

Intermediate Edition, with a Selection 
of Maps, Plates, and Woodcuts. 2 vols. 
square croton Svo. 2is.

Student’s Edition, revised and condensed, 
with 46 Illustrations and Maps. 1 vol. 
crown Svo. 9s.

A Critical and Gram
matical Commentaiy on St. 
Paid's Epistles.
By C. J. Ellicott, D.D. Bp. 

of Gloucester and Bristol.
Svo. Galatians, Ss. 6d. Ephesians, Ss. 6d. 

Pastoral Epistles, 10s. 6d. Philippi- 
ans, Colossians, & Philemon, io>r. 6d. 
Thessalonians, Js. 6d.

The Voyage and Ship
wreck of St. Paul; with 
Dissertations on the Ships 
and Navigation of the 
Ancients.
By fames Smith, F.R.S.

Croton Svo. Charts, ioj. 6d.

Evidence of the Truth 
of the Christian Religion 
derived from the Literal 
Fulfilment of Prophecy.
By Alexander Keith, D.D.

4.0th Edition, with numerous Plates. 
Square Svo. 12s. 6d. or ft post Svo. 
with 5 Plates, 6s.

E
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Historical and Critical 
Commentary on the Old 
Testament; with a New 
Translation.
By M. M. Kalisch, Ph.D.

Vol. I. Genesis, Svo. I Ss. or adapted for the 
General Reader, 12s. Vol. II. Exodus,
15-J'. or adapted for the General Reader,
12s. Vol. III. Leviticus, Part I. 1$s. 
or adapted for the General Reader, Ss. 
Vol. IV. Leviticus, Part II. 15^. or 
adapted for the General Reader, Ss.

The History and Litera
ture of the Israelites, ac
cording to the Old Testa
ment and the Apocrypha. 
By C. De Rothschild and

A. De Rothschild.
Second Edition. 2 vols. crown Svo. 12s. 6d. 
Abridged Edition, in I vol. fcp. Svo. 3s. 6d.

The Antiquities of Israel 
By Heinrich Ewald, Prof, 

of the University of 
Gottingen. Translated 

from the German.
Svo. [In the press.

History of Israel.
By H. Ewald, Prof, of the 

University of Gottingen. 
Translated from the Ger
man by J. E. Carpenter, 
M.A. with Preface by 
R. Martineau, M.A.
5 vols. Svo. 63s.

Commentary on Epistle
to the Romans. •
By Rev. W. A. O'Conor,

B. A. .
Crown Svo. 3s. 6d.

A Commentary on the
Gospel of St. John.
By Rev. W. A. O' Conor, 

B.A.
Crcnvn Svo. icu\ 6d.

The Epistle to the He
brews ; with A nalytical 
Introduction and Notes. 
By Rev. W. A. Cf Conor,

B.A.
Crown Svo. 4^. 6d.

St. Marks Gospel. Greek 
Text, with English Vocabu
lary.
Edited by Rev. John T. 

White, D.D. Oxon■
32mo. is. 6d.

St. John's Gospel. Greek 
Text, with English Vocabu
lary.
Edited by the Rev. John

T. White, D.D. Oxon.
32mo. [.Nearly ready.

Thoughts for the Age.
By Elizabeth M. Sezvell.

New Edition. Fcp. Svo. 5-5'.

Passing Thoughts on
Religion.
By Elizabeth M. Sewell

Fcp. Svo. 3-5-. 6d.
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Self-examination before
Confirmation.
By Elizabeth M. Sewell.

3:21110. I .S'. 6d.

Preparation for the Holy 
Comimmion ; the Devotions 
chiefly from the works of 
Jeremy Taylor.
By Elizabeth M. Sewell.

32 mo. 3s.

Readings for a Month 
Preparatory to Confirma
tion, from Writers of the 
Early and English Church. 
By Elizabeth M. Sewell.

Fcp. Svo. 4s.

Readings for Every Day 
in Lent, compiled from the 
Writings of Bishop 
Jeremy Taylor.
By Elizabeth M. Sewell.

Fcp. Svo. 5-f.

Bishop Jeremy Taylor s 
Entire Works; with Life 
by Bishop Heber.
Revised and corrected by

The Rev. C. P. Eden.
IO vols. £5. $s.

Hymns of Praise and
Prayer. '
Collected and edited by the

Rev. J. Martineau, 
LL.D.
Crown Svo. 4^. 6d.

Thoughts for the Holy 
Week, for Young Persons. 
By Elizabeth M. Sewell

New Edition. Fcp. Svo. 2s.

Spiritual Songs for the 
Simdays and Holidays 
throughout the Year.
ByJ. S. B. Monsell, LL.D.

Fourth EditionSixth Thousand. Fcp. 
4.L 6d.

Lyra Germanica, trans
lated from the German by 
Miss C. Winkworth. First 
Series, the Christian Year, 
Hymns for the Sundays 
and Chief Festivals of the 
Church ; Second Series, the 
Christian Life.

Fcp. Svo. 3-r. 6d. each Scries.

Endeavours after the 
Christian Life; Discourses. 
By the Rev. J. Martineau,

LL.D.
Fifth Edition. Croton Svo. *]s- &d.

An Introduction to the 
Study of the New Testa
ment, Critical, Exegetical, 
and Theological.
By Rev. S. Davidson, D.D.

LL.D.
2 vols. Svo. 30J.

Supernatural Religion ; 
an Inquiry into the Reality 
of Divine Revelation.

2 vols. Svo. 24s.
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Christ the Consoler; 
a Book of Comfort for the 
Sick.
With a Preface by Rt. Rev. 

the Ld. Bp. of Carlisle.
Small Svo. 6s.

Prayers for the Family 
andfor Private Use, selected 
from the Collection of the 
late Baron Bunsen, and 
Translated by Miss C. 
Winkworth.

Fcp. Svo. $s. 6d.

Lectures on the Penta
teuch & the Moabite Stone; 
with Appendices, contain
ing—/. The Eloistic Nar
rative ; II. The Original 
Story of the Exodus; III. 
The Pre-Christian Cross.
By J. W. Colenso, D.D. 

Bishop of Natal.
Svo. 12 s.

A llthority and Con
science ; a Free Debate on 
the Tendency of Dogmatic 
Theology, and on the
Characteristics of Faith. 
Edited by Conway MoreL

Post Svo. Js. 6d.

The Pentateuch and Book 
of Joshua Critically Ex
amined.
By J. W. Colenso, D.D. 

Bishop of Natal.
Croivn 8vo. 6s.

The Speaker s Bible Com
mentary, by Bishops and 
other Clergy of the An
glican Church, critically 
examined by the Rt. Rev. 
J. IV. Colenso, D.D.
Bishop of Natal.

8vo. Part I. Genesis, 3^. 6d. Part II. 
Exodus, 4s. 6d, Part III. Leviticus, 
2s. 6d. Part IV. Numbers, 3s. 6d. 
Part V. Deuteronomy, 5^. Part VI. 
Joshua (completing the WotT), nearly 
ready. '

TRAVELS, VOYAGES, &e.

The A tlantic to the Pa
cific ; What to see, and 
How to see it.
By J ohn Erastus Lester, 

M.A.
With Map and Woodcuts. Croivn 8vo. 6s.

Slave Catching in the 
Indian Ocean; a Record 
of Naval Experiences.
By Captain Colomb, R.N.

8vo. with Illustrations from Photoglyphs 
&*c. 21 s. ■
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Meeting the Sun ; a 
Journey all round the 
World through Egypt,
China, Japan, and Cali
fornia; including an Ac
count of the Marriage 
Ceremonies of the Emperor 
of China.
By William Simpson,

ER.G.S. Member of the 
Society of Biblical Ar
cheology.

With 48 Heliotypes and Wood Engravings. 
Medium Svo. 24s.

The Cruise of H.M.S. 
Curafoa among the South 
Sea Islands in 1865.
By Julius Brenchley,

M.A. F.R.G.S.
With Charts and very numerous Illustra

tions, imperial Svo. 42s.

How to See Norway.
By Captain p. R. Camp

bell.
With Map and 5 Woodcuts, fcp. Svo. $s.

Rambles.
By Patricius Walker. Re

printed from Frasers 
Magazine; with a Vig
nette of the Queens 
Bower, in the New 
Forest.
Crown Svo. ioj\ 6d.

Hours of Exercise in the
Alps.
By John Tyndall, LL.D. 

D.C.L. F.R.S.
Third Edition, with 7 Woodcuts by E. 

Whymper. Crown Svo. 12s. 6d.

Untrodden Peaks and 
Unfrequented Valleys; a 
Midsummer Ramble among 
the Dolomites.
By Amelia B. Edwards.

With numerous Illustrations engraved on 
Wood from Sketches by the Author. 
Medium Svo. 21s.

The Dolomite Moun
tains. Excursions through 
Tyrol, Carinthia, Carniola, 
and Friuli.
By J. Gilbert and G. C. 

Churchill, F.R.G.S,
With numerous Illustrations. Square 

crozvn Svo. 21 s.

The Alpine Club Map 
of the Chain of Mont 
Blanc, from an actual Sur
vey in 1863-1864.
By A. Adams-Reilly,

. F.R.G.S. M.A.C.
In Chromolithography, on extra stout draw

ing paper 28 in. x 17 in. icxr. or 
mounted ,011 canvas in a folding case, 
12 s. 6 d.

The Alpine Club Map 
of the Valpelline, the Val 
Tournanche, and the South
ern Valleys of the Chain of. 
Monte Rosa, from actual 
Survey.
By A. Adams-Reilly, 

F.R.G.S. M.A.C.
Price 6s. on extra Stout Drawing Paper, or 

7s. 6d. mounted in a Folding Case.

The Rural Life of Eng
land. -
By IV. Howitt.

Woodcuts by Bewick and Williams. Me 
dium Svo. 12s. 6d.
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My Wife and I in Queens
land; Eight Years Expe
rience in the Colony, with 
some Account of Polynesian 
Labour.
By Charles H. Eden.

Crown Svo. gs.

Map of Switzerland and
the Adjacent Countries.
On a scale of four miles to 
an Inch, extending from 
Schajjhausen on the North 
to Milan on the South, and 
from the Ortler Group on 
the East to Geneva on the 
West.
Constructed tender the im

mediate superintendence 
of the Alpine Club, and 
edited by R. C. Nichols,
F.S.A. F.R.G.S.

In Four Sheets as follows :—
Sheet I. Basel, Luzern, Interlachen, Bern, 

Fribourg, and NeucMtd.
Sheet II. Constat iz, Zurich, Chur, and 

Landeck.
Sheet III. Genez’a, Brieg, Aosta, Jjtra, 

and Mont Blanc.
Sheet IV. Splugen, Ortler Sp. Adamello, 

Sondrio, Como, and Milan.

*** The whole will be published in the 
Spring; Sheets I. II. and III. complete, 
and Sheet IV. with outline and lettering 
only ; but when the engraving of the hills on 
Sheet IV. is completed, the proofs of that 
sheet will be exchanged for the lettered copies.

Cadore or Titian's Coun
try.
By Josiah Gilbert, point - 

A. uthor of the 1 Dolomite 
Mountains!

With Map and 40 Illustrations. Imp. Svo. 
31 .S'. 6d.

Guide to the Pyrenees, for 
the use of Mountaineers. 
By Charles Packe.

Second Edition, with Maps Cac. and Ap
pendix. Crown Svo. 7s. 6d.

Visits to Remarkable 
Places: Old Halls, Battle
Fields, and Scenes illus
trative of striking Passages 
in English History and 
Poetry:
By W. Howitt.

With Wood Engravings. 2 vols. square 
crow71 Svo. 25^.

The Alpine Guide.
By John Ball, M.R.I.A.

late President of the
Alpine Chib.

Post Svo. zoith Maps and other Illustrations.

The Guide to the Eastern
Alps.

Price iojt. 6d.

The Guide to the West
ern Alps, including Mont 
Blanc, Monte Rosa, Zer
matt, &c.

Price 6s. 6d.

Guide to the Central 
A Ips, including all the 
Oberland District. *

Price qs. 6d.

Introduction on Atpine
Travelling in general, and 
on the Geology of the A Ips.

Price 1 s. Either of the Three Volumes or Pai'ts 
of the ‘Alpine Guide ’ may be had with 
this Introduction prefixed, is. extra.
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WORKS of FICTION.
Elena: an Italian Tale. 

By L. N. Comyn, Author 
of ‘A ther stone Priory.'

2 vols. post Svo. 14J.

So much of the Diary of 
Lady Willoughby as relates 
to her Domestic History 
and to the Eventful Period 
of the Reign of Charles the 
First, the Protectorate, and 
the Restoration.

Crown Svo. Js. 6tl.

The Burgomaster s Fa
mily; or, Weal and Woe 
in a Littte World.
By Christine Muller.

Translated from the 
Dutch by Sir J. Shaw 
Lefevre, K.C.B. F.R.S.
Crown Svo. 6s.

The Folk-Lore of Rome, 
collectedly Word of Mouth 
from the People.
By R. H. Busk, A uthor of

1 Pair anas,1 ‘ Sagas from 
the Far East1 <&c.
Crown Svo. 12s. 6d.

Cyllene; or, The Fall of
Paganism.
By Henry Sneyd, M.A.

2 vols. post Svo. 14X

Popular Romances of the
Middle Ages.
By the Rev. George W. 

Cox, M.A. and E. H. 
Jones.
Crown Svo. 10s. 6d.

Tales of the Teutonic 
Lands; a Sequel to Popu
lar Romances of the Mid
dle Ages.’
By Rev. G. W. Cox, M.A. 

and E. H. Jones.
Crown Svo. ioj-. 6d.

Beckers Gallus; or Ro
man Scenes of the Time of 
Augustus.

Post Svo. Js. 6d.

Becker s Charicles: Il
lustrative of Private Life 
of the A ncient Greeks.

Post Svo. *]s. 6d.

Tales of Ancient Greece. 
By the Rev. G. IV. Cox, 

M.A. late Scholar of 
Trinity College, Oxford.
Croivn Svo. 6s. 6d.

The Modern Novelist's
Library.

Alherstone Priory, 2s. boards ; 2s. 6d. cloth. 
Melville’s Digby Grand, 2s. boards; 

2s. 6d. cloth.
--------------- Gladiators, 2s. boards ; 2s. 6d.

cloth.
—-------- ■---- Good for Nothing, 2s. boards,

* 2s. 6d. cloth.
--------- ------ ITolinby House, 2s. boards ;

2s. 6d. cloth.
----------------Interpreter, 2s. boards ; 2s. 6d.

cloth.
----------------Kale Coventry, 2s. boards;

• 2s. 6d. cloth.
----------------Queen's Maries, 2s. boards;

2s. 6d. cloth.
----------------- General Bounce, 2s. boards ;

2s. 6d. cloth.
Trollope’s Warden, u. 6d. boards; 2s. 

cloth.
--------------- Barchester Tcnvers, 2s. boards ;

2s. 6d. cloth.
Bramley Moore’s Six Sisters of the Val

leys, 2s. boards; 2s. 6d. cloth.
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Novels and Tales.
By the Right Hon. Benja

min Disraeli, M.P.
Cabinet Editions, complete in Ten Volumes, 

crown Svo. 6s. each, as follows :—
Lothair, 6s. 
Coningsby, 6i“. 
Sybil, 6s. 
Tancred, 6a

Venetia, 6a 
Alroy, Ixion, 6 a
Young Duke, Stc. 6s. 
Vivian Grey, 6s.

Contarini Fleming, Src. 6s. 
Henrietta Temple, 6s.

Cabinet Edition, in crown 
8vo. of Stories and Tales 
by Miss Sewell;—

Amy Herbert, 2s. 6d. 
Gertrude, 2s. 6d. 
EarPs Daughter,

2 s. 6d.
Experience of Life, 

2s. 6d.

Ivors, 2s. 6d. 
Katharine Ashton, 

2s. 6d.

Margaret Percival, 
3s. 6d.

Laneton Parsonage, 
3a 6d.Cleve Hall, 2s. 6d.

Ursula, 2>s. 6d.

POETRY and

Ballads and Lyrics of 
Old France; with other 
Poems.
By A. Lang, Fel Merton 

College, Oxford.
Square fcp. Svo. 5a

Moores Lalla Rookh, 
TennieVs Edition, with 68 
Wood Engravings from 
Original Drawings.

Fcp. 4to. 2 is.

Moores Irish Melodies, 
Maclise s Edition, with 161 
Steel Plates from Original 
Drawings.

Super-royal Svo. 3U. 6d.

The Lycidas and Epi- 
taphium Damonis of Mil
ton.
Edited' with Notes and 

Introduction, by C. S. 
J err am, M.A. Trinity 
College, Oxford.

[In the press.

THE DRAMA.

Miniature Edition of 
Moores Irish Melodies, 
with Maclise's 161 Illus
trations reduced in Litho
graphy.

Imp. 16mo. \os. 6d.

Lays of Ancient Rome ;
with ‘ Ivry ’ and the ‘ A r- 

' madat
By the Right Hon. Lord 

Macaulay. '
16mo. 3-r. 6d.

Lord Macaulay's Lays 
of Ancient Rome. With 
90 Illustrations on Wood, 
Original and from the An
tique, from Drawings by
G. Scharf.

Fcp. t[to. 21 s.

Miniature Edition of 
Lord Macaulay s Lays 
of Ancient Rome, with 
Scharf s 90 Illustrations 
reduced in Lithography.

Imp. i6mo. 10s. 6d. *
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Southey s Poetical Works 
with the Author s last Cor
rections and copyright Ad
ditions.

Library Edition. Medium Svo. with' Por
trait and Vignette, 14s.

Goldsmith's Poetical 
Works, Illustrated with 
Wood Engravings from 
Designs by Members of the 
Etching Club.

Imp. \6mo. 7s. 6d.

Dowdier s Family Shak- 
speare, cheaper Genuine 
Edition.

Complete in 1 vol. medium Svo. large type, 
with 36 Woodcut Illustrations, 14^. or 
in 6 vols. fcp. Svo. price 21 s.

Horatii Opera, Library 
Edition, with copious Eng
lish Notes, Marginal Refe
rences and various Read
ings.
Edited by the Rev. J. E.

Yonge, M.A.
Svo. 21 s.

Poems by Jean Inge low.
2 vols. Fcp. Svo. IOA

First Series, containing 'Divided,' 1 The 
Star's Monument,' 6°c. 16th Thousand.
Fcp. Svo. $s.

Second Series, ‘A Story of Doom,' cGla
dys and her Island,' &c. $th Thousand. 
Fcp. Svo. $s.

Poems by Jean Ingelow. 
First Series, with nearly 
100 Illustrations engraved 
on Wood.

Fcp. 4/0. 21s.

The Odes and Epodes of 
Hoi'ace; a Metrical Trans
lation into English, with 
Introduction and Commen
taries.
By Lord Lytton.

Post Svo. 10s. 6d.

The ASneid of Virgil 
Translated into English 
Verse.
By the late J. Conington, 

M.A.
Crown Svo. 9 a

RURAL SPORTS, HORSE and CATTLE 
MANAGEMENT, &e.

Encyclopedia of Rural 
Sports; a CompleteA ccount, 
Historical, Practical, and 
Descriptive, of Hunting, 
Shooting, Fishing, Racing, 
&c.
By D. P. Blaine.

With above 600 Woodcuts (20 from Designs 
by John Leech). Svo. 21s.

A Book on Angling: 
being a Complete Treatise 
on the Art of Angling in 
every branch, includingfull 
Illustrated Lists of Salmon 
Flies.
By Francis Francis.

With Portrait and 15 other Plates, plain 
and coloured. Post Svo. i$s.

F
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Wilcocks s Sea -Fisher
man : comprising the Chief 
Methods of Hook and Line 
Fishing in the British and 
other Seas, a glance at Nets, 
and remarks on Boats and 
Boating.
With 80 Woodcuts. Post Svo. I2s. 6d.

The Setter ; with Notices 
of the most Eminent Breeds 
now extant, Instructions how 
to Breed, Rear, and Break; 
Dog Shows, Field Trials, 
and General Management, 
&c.
By Edward Laverack.

Crown 4to. Js. 6d.

The Ox, his Diseases and 
their Treatment; with an 
Essay on Parturition in the 
Cow.
By J. R. Dobson, Memb. 

R.C.V.S.
Crown Svo. with Illustrations, Js. 6d.

A Treatise on Horse
Shoeing and Lameness.
By J. Gamgee, Vet. Surg.

Svo. with 55 Woodcuts, 15^.

Youatt on the Horse. 
Revised, and enlarged by W. 

Watson, M.R.C.V.S.
Svo. Woodcuts, 12s. 6d.

Youatt on the Dog.
By the same Author.

Svo. Woodcuts, 6s. i

Horses and Stables.
By Colonel F. Fitzwygram, 

X V. the King s Hussars.
With 24 Plates of Illustrations, Svo. IC\5\ 6d.

The Dog in Health and
Disease.
By Stonehenge.

With 73 Wood Engravings. Square crown 
Svo. 7s. 6d.

The Greyhound.
By the same A uthor.

Revised Edition, with 24 Portraits of Grey
hounds. Square crown Svo. icxr. 6d.

Stables and Stable Fit
tings.
By W. Miles, Esq.

Imp. Svo. ivith 13 Plates, 15

The Horse's Foot, and
how to keep it Sound.
By W. Miles, Esq.

Ninth Edition. Imp. Svo. Woodcuts, 12s. 6d.

A Plain Treatise on
Horse-shoeing.
By the same Atithor.

Sixth Edition. Post Svo. Woodcuts, 2s. 6d.

Rem a rks on Horses 
Teeth, addressed to Pur
chasers.
By the same Author.

Post Svo. is. 6d.
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The Fly-Fisher's Ento
mology.
By Alfred Ronalds.
With coloured Representa
tions of the Natural and 
Artificial Insect.

With 20 coloured Plates. Svo. 14s.

The Dead Shot, or Sports
mans Complete Gztide; a 
Treatise on the Use of the 
Gtm, Dog-breaking, Pigeon
shooting, &c.
By Marksman,

Fcp. Svo. ivith Plates, $s.

WORKS of UTILITY and GENERAL 
INFORMATION.

Maunder's Treasury of 
Knowledge and Library of 
Reference; comprising an 
English Dictionary and 
Grammar, Universal Ga
zetteer, Classical Diction
ary, Chronology, Law Dic
tionary, Synopsis of the 
Peerage, Useful Tables,&c.

Fcp. Svo. 6s.

Maunder s Biographical
Treasury.
Latest Edition, recon

structed and partly re
written, with about 1,000 
additional Memoirs, by 
W. L. R. Cates.

Fcp. Svo. 6s.

Maunder s Scientific and 
L iter ary Treasury ; a 
Popular Encyclopedia of 
Science, Literature, and 
Art.
New Edition, in part re

written, with above 1,000 
new articles, by J. Y. 
fohnson.
Fcp. 6s.

Maunder s Historical 
Treasttry; comprising a 
General Introductory Out
line of Universal History, 
and a Series of Separate 
Histories.

Fcp. Svo. 6s.

Maunders Treasury of 
Geography, Physical, His
torical, Descriptive, and 
Political.
Edited by W. Hughes, 

F.R.G.S.
With 7 Maps and 16 Plates. Fcp. Svo. 6s,

Maunder s Treasury of 
N atural History; or Popu
lar Dictionary of Zoology.

Revised and corrected Edition. Fcp. Svo. 
with 900 Woodcuts, 6s.

The Treasury of Bible 
Knowledge; being a Dic
tionary of the Books, Per
sons, Places, Events, and 
other Matters of which 
mention is made in Holy 
Scripture.
By Rev. J. Ay re, M.A.

With Maps, 15 Plates, and numerous Wood
cuts. Fcp. Svo. 6s.
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Collieries and Colliers: 
a Handbook of the Law 
and Leading Cases relat
ing thereto.
By J. C. Fowler.

Third Edition. Fcp. Svo. 7s. 6d.

The Theory and Prac
tice of Banking.
By H. D. Macleod, M.A.

Second Edition. 2 vols. Svo. 30s.

Modern Cookery for Pri
vate Families, reduced to a 
System of Easy Practice in 
a Series of carefully-tested 
Receipts.
By Eliza Acton.

With 8 Plates 6° 150 Woodcuts. Fcp. Svo. 6s.

Three Hundred Original 
Chess Problems and Studies. 
By yas. Pierce, M.A. and 

W. T. Pierce.
With many Diagrams. Sq.fcp. Svo. 7s. 6d.

Chess Openings.
By F. IV. Longman, Bal- 

liol College, Oxford.
Second Edition, revised. Fcp. Svo. 2s. 6d.

The Theory of the Mo
dern Scientific Game of 
Whist.
By Wm. Pole, F'.R.S.

Fifth Edition. Fcp. Svo. 2s. 6d.

A Practical Treatise on 
Brewing; with Formula 
for Public Brewers, and 
Instructions for Private 
Families.
By W. Black.

Fifth Edition. Svo. lew. 6d.

Hints to Mothers on 
the Management of their 
Health during the Period 
of Pregnancy and in the 
Lying-in Room.
By Thomas Bull, M.D.

Fcp. Svo. jyS.

Blackstone Economised ; 
being a Compendium of the 
Laws of England to the 
Present Time.
By D. M. Aird, Barrister.

Second Edition. Post Svo. 7s. 6d.

The Maternal Manage
ment of Children in Health 
and Disease.
By Thomas Bull, M.D.

Fcp. Svo. 5j.

Pewtners Comprehensive 
Specifier; a Guide to the 
Practical Specification of 
every kind of Building- 
Artificer s Work.
Edited by W. Young.
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