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PREFACE.

The author of these studies has occupied a somewhat 
exceptional position, having been established as an Ameri
can lawyer in Paris for a period of more than fifteen years. 
This position obliged him to make a thorough study of 
certain branches of the French law, as well as to exam
ine, for special purposes, the laws of various States of 
the American Union, and to assist in the solution of 
numerous delicate and difficult questions, involving the 
application of principles of which some are discussed in 
the present, and others will be (the author hopes) in a 
future, volume.

His interest in the study of Comparative Jurisprudence 
and the Conflict of Laws has led him, in former years, 
to write a few articles in his intervals of leisure, the 
same having been published as follows: —

1. “ Marriage as affected by the Conflict of Laws.” (Ameri
can Law Review, Yol. II. page 214, January, 1868.)

2. “ A Code of Private International Law.” (American Law 
Review, Yol. II. page 599, July, 1868.)

3*. “ Nationality and Domicile under the Conflict of Laws.” 
(Law Magazine and Law Review, London, Yol. XXXII., No. 
631, November, 1871.)
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4. “French Tribunals of Commerce, and of Arts and Manu
factures.” (American Law Review, Yol. X. page 68, October, 
1875.)

5. “ The Bench and the Bar in France.” (American Law 
Review, Yol. XI. page 672, July, 1877.)

6. “An American Civil Code.” (American Law Review, 
Yol. XIY. page 652, September, 1880.)

Now that he has retired from the active practice of his 
profession, it has occurred to him that some portion of his 
time might be usefully employed in turning his experience 
to account by the preparation of a work which may, he 
trusts, throw some additional light upon the subjects of 
which it treats.

He has not attempted to discuss the law relating to 
these subjects historically, but has sought to give an accu
rate account of its present condition, and to offer some 
suggestions which may tend to the removal of certain 
inconsistencies and conflicts, and to the establishment of a 
harmonious and equitable system of principles acceptable 
to all civilized and Christian nations. He hopes, at all 
events, that this work may lead others more competent 
than himself to prosecute similar studies, and to give 
the result of their labors to the profession and the public. 
If he shall thus have contributed in any degree, whether 
directly or indirectly, to the dissipation of existing con
flicts, and to the more liberal treatment of foreigners by 
legislatures and courts, he will consider himself amply 
.rewarded.

Should certain imperfections be found to exist in the 
present work, the author will, of course, be glad to have 
his attention called to them. At the same time he 
hopes that some indulgence will be shown him in view of
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the circumstance that he lost his sight before this work 
was commenced, and has since remained almost blind, — 
wholly so, in fact, as regards the power of reading and 
writing.

He desires, in conclusion, to acknowledge his obliga
tions to his present secretary, Mr. W. D. McLeod, of the 
Canadian bar, for the aid which his knowledge of the 
English law, his carefulness, and his sympathetic patience 
so eminently qualified him to render.

New York, January, 1886.
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STUDIES IN COMPARATIVE JURISPRUDENCE
AND

THE CONFLICT OF LAWS.

INTRODUCTION".

The introduction of steam power for purposes- of loco
motion by sea as well as by land, and the employment 
of telegraph wires and submarine cables, have led to a 
marvellous increase in travel and commercial intercourse, 
and to a corresponding increase and complexity in the 
relations existing between numerous individuals, and the 
governments and laws of States other than their own.

The vast immigration from almost all parts of Europe 
to America, with a view to permanent settlement and 
naturalization, the establishment by thousands of individ
uals of their residences in foreign countries without any 
transfer of allegiance, and the extra-territorial operations 
of numerous corporations, have given rise to many inter
esting and important questions growing out of the Con
flict of Laws. The principles applied to the solution of 
such questions constitute that branch of jurisprudence 
which is frequently, but as we think infelicitously, termed 
“ Private International Law.”

The collection and discussion of the provisions embod
ied in treaties, codes, and statutes, of the principles laid 
down by the courts, and of those enunciated by writers of

l



2 INTRODUCTION.

authority in this connection, form the subject of this 
work.

The more these principles are studied and discussed by 
lawyers and publicists in a candid and liberal spirit, and 
with that regard for the rights of others which is the 
proper outgrowth of Christianity, the more will such con
flicts as now exist be equitably adjusted or entirely pre
vented. The work of securing so desirable a result is 
greatly facilitated by the tendency of our times to create 
larger States by the fusion or confederation of the smaller, 
and as a means thereto, or consequence thereof, to replace 
numberless local laws and customs by codes and laws of 
general application throughout the limits of the territory 
the general government of which embodies the idea of 
national unity.

As the laws which govern the capacity of individuals 
and their relations to one another and to the State depend 
to a great degree upon the nationality and domicile of such 
individuals, their political rights and duties being deter
mined by the former, their civil rights and obligations in 
general by the latter, we shall proceed to consider in the 
first place what constitutes nationality, and what the 
different varieties of domicile.



CHAPTER I.

NATIONALITY.

I. Of Origin. Every individual, regarded from a legal 
standpoint, owes allegiance to some country, and is enti
tled to the protection of its government.

English Law. — “ Natural allegiance,” says Blackstone 
(Book I. chap, x.), “ is such as is due from all men bora 
within the king’s dominions, immediately upon their birth.” 
The doctrine of such natural allegiance to the British 
crown is maintained by the Naturalization Act of 1870, 
though with singular inconsistency, as it refuses to admit 
a like principle as regards the children of British subjects 
born abroad.

Objections to Same. — The inconvenience and absurdity 
of the doctrine are forcibly pointed out by Sir William 
Yernon Harcourt in his dissenting opinion accompanying 
the report of the commissioners appointed by her Majesty 
in 1868 to inquire into the laws of naturalization and 
allegiance. He says: —

“ The inconveniences of this principle, where rigorously ap
plied, have been universally recognized. . . . Indeed, the rule 
is wholly indefensible in principle. By the law of all modem 
nations the condition of the child primarily depends on that of 
the father. But the doctrine of deriving nationality from the 
locality of birth makes it depend on the accidental situation of 
the mother; and by this rule a child may become a subject of a 
country in which his father not only never made his home, but 
which he never even entered.”
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Better Buie. — It would be more correct to say that 
every one in the first place owes allegiance to the country 
of which his parents are citizens or subjects at the mo
ment of his birth; and this, whether he be born within 
the limits of such country, within the jurisdiction of some 
foreign country, or upon the high seas. See, to the same 
effect, Bluntschli, Article 365 bis.

It is in fact, we think, a generally received principle 
that an infant, if legitimate, acquires at birth the nation
ality of its father, or, if he be dead, then that possessed by 
the mother at the moment of its birth. If illegitimate, 
the nationality of the child is the same as that of its 
mother.

Law of United States. — The Fourteenth Amendment 
to the Constitution of the United States (Sect. 1, par. 1), 
ratified July 28, 1868, declared that “all persons born or 
naturalized in the United States, and subject to the jurisdic
tion thereof \ are citizens of the United States, and of the 
State wherein they reside.”1

The Congress of the United States, by its Act of Feb. 10, 
1855 (substantially reproduced in the Revised Statutes, 
page 351), enacted as follows: “Persons heretofore born, 
or hereafter to be born, out of the limits and jurisdiction 
of the United States, whose fathers were, or shall be at 
the time of their birth, citizens of the United States, shall

1 The words in italics ought to be regarded as abolishing the old com
mon-law doctrine, at least as regards all persons born within the United 
States after the time when such amendment took effect. This would pre
vent the application, as to such persons, of the principle adopted in . 1872 
by the mixed commission on British and American claims in the case of 
Mogride, whose claim was dismissed principally, if not entirely, on the 
ground that he was an American citizen by the mere fact of his birth in 
Pennsylvania, although his parents were at the time British subjects, and 
returned immediately afterwards to England, where he resided until after 
his majority, considering himself always a British subject.



OF ORIGIN. 5

be deemed and considered, and are hereby declared to be, 
citizens of the United States : Provided, however, That 
the rights of citizenship shall not descend to persons 
whose fathers never resided in the United States.”1

American Judicial Decisions. — It was held by Vice
Chancellor Sandford in the case of Lynch v. Clarke 2 that 
“ The complainant, who was born in New York of alien 
parents, during their temporary sojourn there, and returned 
while an infant, being the first year of her birth, with her 
parents to their native country, and always resided there 
afterwards, was a citizen of the United States by birth.” 
But this ruling was based upon the principle of the Eng
lish common law (which was held to be the common law 
of the United States) that allegiance to the country de
pended solely upon the fact of birth within the limits of 
its jurisdiction, which doctrine we conceive to be obsolete; 
and moreover it is inconsistent with the opinion of' the 
Supreme Court of New York, sustained by the Court of 
Appeals, in the case of Ludlam v. Ludlam3 to the effect 
that the child of an American citizen born abroad is a 
citizen of the United States, and that, independently of 
any statute upon the subject.

1 As a rule, every person owing allegiance to a country is to be consid
ered a citizen thereof. There was, however, as long as slavery existed in 
the United States, a large class of persons who formed an exception to 
this rule. The judgment rendered by the Supreme Court in 1856, in what 
was generally known as the Dred Scott case, established the principle that 
“ negroes of the African race whose ancestors were brought into this coun
try and sold as slaves . . . were not intended to be included in the word 
‘ citizen * used in the Constitution ; ” but this state of things was of course 
completely changed by the Thirteenth Amendment of the Constitution, 
ratified Dec. 18, 1865, which ordained that “neither slavery nor involun
tary servitude, except as a punishment for crime whereof the party shall 
have been duly convicted, shall exist within the United States or any 
place subject to their jurisdiction ; ” and by the first paragraph of the 
Fourteenth Amendment, which we have cited in the text.

2 1 Sandford, V. C., Ch. Rep. 583. 8 31 Barbour (N. Y.), 486.
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Opinions of Attorneys-General of United States of Amer
ica. — The opinion of Attorney-General Bates, furnished 
to the Secretary of'State Sept. 2/1862, says, inter alia, as 
follows: “ Children horn in the "United States, of alien 
parents who have declared their intention of becoming 
citizens of the United States, are native-born citizens of 
the United States, and are invested with all the rights 
and privileges of such citizenship.”

This appears to us too general a statement; for suppose 
that in such case the parents leave the United States 
without completing their naturalization, taking their chil
dren, being still minors, with them ; ought not the. parents 
to be regarded as recovering their primitive nationality, 
and imparting the same to their children.

French and Belgian Law. — The French Civil Code 
impliedly admits that a child born in France of alien 
parents is not French; for it provides (Art. 9.) that every 
individual born in France of a foreign parent can within a 
year after attaining its majority claim French citizenship, 
provided, etc. The French law of Dec> 16, 1874, imposes, 
however, a very reasonable restriction upon the applica
tion of this rule; for it declares that every child born in * 
France, whose father, though a foreigner, was also born in 
France, is to be considered French, unless within a year 
after reaching the age of twenty-one years, he shall, by a 
formal declaration made before the proper French authori
ties, claim to be a citizen of his father’s country, and 
produce proof of his being regarded as such by the gov
ernment thereof. It will be seen that this goes further 
than the proviso to the Act of Congress, Feb. 10, 1855, 
hereinbefore cited.1 On the other hand, Art. 10 of the

1 No particular form is prescribed by the French law for such proof, 
and it was consequently held by the Tribunal Civil, Yalenciennes, Jan. 2, 
1881, in the case of Meunier, that a certificate given by the governor of a
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same code expressly declares that every child born of a 
French parent in a foreign country is French.

This, and other articles of the French Civil Code to 
which we shall presently refer, bearing upon the question 
of citizenship, the loss of it, etc., constitute, mutatis mu
tandis, the existing law of Belgium upon the subject. 
The Constitution of 1830 of that country ordains in 
Art. 4, “ La quality de Beige s’acquiert, se conserve, et 
se perd d’apres les regies determinates par la loi civile.”1

Interpretation of Same. — We may here remark that the 
expression used in Art. 9 of the French and Belgian Civil 
Code above referred to, namely, “ dans l’annee qui suivra 
ltepoque de sa majority,” is somewhat vague, as not de
claring by what law such majority is to be determined; 
the laws of Feb. 7, 1851, and Dec. 16, 1874, fixing such 
majority at twenty-one years only in the case to which 
they specially refer; namely, that of a child born in France 
of parents of foreign extraction who were themselves born 
there.

French and Belgian Judicial Decisions as to Age for 
Declaration. — In the case of Hartog, bom in Belgium of 
Dutch parents, the Cour d’Appel of Brussels, in 1878,2 
decided rightly, as we think, that such majority is that of 
the foreign country of which such a child is in the first 
place admitted to be a citizen, and that consequently in 
the case before it Hartog could not be held to military 
service in Belgium by reason of the declaration in favor 
of Belgian citizenship made by him before attaining the

Belgian province attesting that Meunier had fulfilled the requirements of 
the Belgian Militia Law, must he accepted as sufficient evidence of his 
having retained his Belgian citizenship (Journal du Droit International 
Prive, 1881, p. 364).

1 Haus, p. 429, § 166.
2 Journal du Droit International Prive, vol. viii. p. 89.
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age of twenty-three years, the period of majority fixed by 
the Dutch law. This decree was, however, annulled by 
the Cour de Cassation, which held that the majority in 
question was that established by the Belgian law. This 
appears to us clearly erroneous, for such law was only 
applicable to, Hartog on the supposition that he was 
already a Belgian when he reached the age of twenty-one 
years, in which case there was no room left for the right 
of election provided for in Art. 9. We are not aware 
that any similar decision has been rendered in France, and 
a difference of opinion on this point exists among French 
writers.1

As to Retroactive Effect of Declaration. — It has been 
decided by the Tribunal of the Seine (April 23,1850) that 
the declaration provided for by Art 9 of the Civil Code 
has a retroactive effect, so that the party who makes it is 
to be considered as having been French from the moment 
of his birth.1 2

This principle, though very unreasonable, and contested 
by several distinguished French writers, has been expressly 
declared by a Belgian statute to be applicable in similar 
cases. This, as might well be expected, has led to a con
flict of authority between the two nations.

In a case before the Cour d’Appel de Douai,3 it appeared 
that the son of a Frenchman, born in Belgium, had made 
such a declaration, and consequently claimed that by 
virtue of such Belgian law he was entitled to be con
sidered as having always been a Belgian. The court 
however decided (Dec. 14, 1881) that effect must be

1 The Italian Code is free from all ambiguity on this point, as it ex
pressly states that the majority referred to in such cases is that fixed by 
the Italian law; namely, twenty-one years.

2 Sirey, Supplement, arts. 9, 10, § 14.
8 Journal du Droit International Priv6, 1882, p. 416.
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given to Art. 10 of the Civil Code (which declares that 
every child horn abroad of a Frenchman is French) 
rather than to the Belgian law just referred to, and that 
consequently the appellant was liable to military service 
in France.

It has been also held by the Cour d’Appel de Paris, by 
judgment rendered Dec. 11, 1847,1 that the marriage of 
a female child, born in France of foreign parents, to a 
Frenchman before attaining her majority, has a retroac
tive effect, so as to entitle her to be regarded as a French 
citizen from the-moment of her birth.

As to Children whose Fathers have lost their Nationality. 
— It is admitted by the decision of the Cour d’Appel de 
Paris, June 23,1859,1 2 that if a Frenchman is naturalized 
abroad, the child born in the foreign country, after its 
father’s naturalization therein, is invested upon its birth 
with its father’s foreign nationality.

It has been decided by the Belgian Cour de Cassation, 
in the case of Willemsen, May 21, 1877, and in that of 
Linck, July 14, 1879,3 that the birth of an individual 
within the limits of the kingdom makes him a Belgiamso 
as to be liable for military service, if, at the time of his 
birth, his father had lost his foreign citizenship under the 
laws of his own country by reason of his prolonged ab
sence therefrom, without having expressly acquired any 
other nationality.

As to Illegitimate Children.—The French and Belgian 
codes are silent as to the nationality of illegitimate chil
dren. It has, however, been adjudged by the Cour d’Ap
pel de Metz, Aug. 8, 1855,4 that the illegitimate child who

1 Sirey, Supplement, arts. 9, 10, § 11.
2 Ibid., § 16. .
8 Journal du Droit International Prive, vol. viii. pp. 88, 89.
4 Sirey, Supplement, arts. 9, 10, § 5.
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has been legally recognized by its father follows the con
dition of the latter, and that, consequently, if the father 
were French the child would be French also, even though 
its mother were a foreigner; while on the other hand the 
Cour de Cassation has decided (May 22, 1865)1 that if 
the father be a foreigner, the child recognized by him 
would also be a foreigner, even though born in France. 
By judgments rendered on Feb. 14, 1870, and Aug. 27, 
1873, the Tribunal Civil de Bordeaux decided that as A 
was the child of a French father, born in the island of St. 
Domingo, then a French polony, she was. to be considered 
a French citizen, and that her illegitimate child, born in 
New Orleans, was likewise a French citizen.

Children of unknown Parents. — Belgian Law. —The 
citizenship of a child whose parents are unknown is not 
expressly determined by the Civil Code. To remedy this 
defect, the Belgian law of Aug. 16, 1881, was passed, to 
the effect that children born in Belgium, whose parents 
are (legally speaking) legalement inconnus, are considered 
Belgian.

Nationality at Moment of Conception. — $ome curious 
and subtle refinements (the word “refinement” being here 
used in a strictly legal sense) are indulged in by foreign 
text-writers in treating of the subject of “ Nationality of 
Origin.” Thus in Zacharise’s “ Cours de Droit Civil Fran- 
(}ais,” by Aubry & Rau (3d edition, Yol. I. par. 69), we find 
the doctrine enunciated by the author and indorsed by his 
editors, that if at the moment of a child’s conception its 
parents are French, such child will be French, even though 
its parents should, before the birth of such child, have lost 
such citizenship; while with singular inconsistency it is 
claimed on the other hand that if the parents are foreign
ers at the moment of the child’s conception, but have 

1 Sirey, Supplement, arts. 9, 10, §§ 5, 6.
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acquired French citizenship before the child's birth, such 
child is to be considered French.

We need hardly say that we consider the latter doc
trine correct and the former entirely erroneous. In fact, 
the above inconsistency is justified by these writers on the 
plea that in France infans conceptus 'pro nato habetur 
quoties de commodis ipsius agitur, and upon the further 
assumption that it is clearly the interest of every child 
to be born a French citizen.

Italian Law. — The Italian Civil Code declares, in Art. 
4, that the child whose father is an Italian citizen is like
wise a citizen; and in Art. 5, that such is the case even 
though the father has become naturalized abroad before 
the birth of the child, provided always that the latter was 
born in Italy and continued to reside there. This latter 
seems to us inconsistent with the former, and its appli
cation would be unreasonable except possibly in the case 
where the father had re-established his domicile in Italy. 
We ought, however, to add that said Art. 5 contains a pro
viso that such child may, within a year after attaining his 
majority (as fixed by the Italian law), claim foreign citizen
ship by a declaration before the competent authorities in 
Italy, or before its representatives abroad. On the other 
hand, it is declared in Art. 6 that if an Italian becomes 
naturalized in a foreign country, every child born abroad 
after such naturalization is to be considered a foreigner. 
He may, however, acquire Italian citizenship by making 
a declaration in the manner prescribed in the foregoing 
article, provided he establish his domicile in Italy within 
;a year after making such declaration. A child so born 
will, moreover, be considered an Italian citizen if he shall 
.have fulfilled the requirements of the military law, not 
(claiming exemption therefrom on the ground of being a 
^foreigner.
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By Art. 7 of the same Code it is enacted that if the 
father be unknown, the child whose mother is an Italian 
citizen is also a citizen. In case the mother has lost her 
Italian citizenship before the birth of such child, the pro
visions of the two preceding articles shall be applicable. 
Birth within the kingdom is sufficient to confer citizen
ship upon the child whose parents are both unknown. 
Art. 8 enacts that every child born in Italy of foreign 
parents who have been domiciled there for ten consecutive 
years shall be considered an Italian citizen, but may repu
diate such citizenship within a year after obtaining his 
majority, by a declaration made before the proper officer. 
This seems to us quite inconsistent with the principle 
now generally accepted, and with that enunciated in the 
most general terms in Art. 4.

German Law.—The law of the German Empire (Arts. 
1 and 3) passed under the Confederation, June 1, 1870, 
in like manner ordains that every legitimate child, even 
if born abroad of a German father, is to be considered 
a subject of the German Empire, and of the particular 
State to which his father belongs, and that every illegiti
mate child follows in like manner the nationality of its 
mother.1

Russian, Austrian, and Spanish Laws. — So also by the 
laws of Russia, Austria, and Spain, children born abroad, 
whose parents are subjects, are themselves considered as 
subjects; while on the other hand the children born of 
;alien parents in those countries are considered as aliens.1 2

Citizenship in Confederated States. — The Constitution 
of the United States, Art. 4, § 2, ordains: “ The citizens

1 Calvo, 3*d edition, yol. ii. p. 53. Annuaire Legislation Comparee, 
vol. i. p. 184.

2 Report ol English Commissioners, Feb. 20, 1869, Appendix I. 
and Y.
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of each State shall be entitled to all the rights and im
munities of citizens in the several States.”1

The German law of June 1, 1871 (Art. 1), provides that 
the right of citizenship in any State of the Confederation 
(Empire) carries with it the right of federal citizenship, 
and that the loss of the former involves the loss of the 
latter.

In like manner under the Swiss law federal citizenship 
depends upon and is coexistent with citizenship in some 
one of the cantons.2

II. Of Direct Adoption. English Law. — It was formerly 
held to be the law of England that no subject could throw 
off his native allegiance.3 But this has been changed by 
the Naturalization Act of May 12,1870, Art. 6 of which is 
substantially as follows: Every British subject having full 
legal capacity to act for himself, who becomes naturalized 
in a foreign country, thereby loses his English nationality. 
Sections 4 and 17 of this act, as combined by West- 
lake(2d edition, page 291),further provide as follows: “ Any 
person who, by reason of his having been born within the 
dominions of Her Majesty, is a natural-born subject, but 
who also at the time of his birth became under the law 
of any foreign State a subject of such State, and is still 
such a subject,” also “any person who is born out of

1 It is stated by President Cleveland in his message to Congress, De
cember, 1885, that “the laws of certain States and Territories admit a 
domiciled alien to the local franchise, conferring on him the rights of citi
zenship to a degree which places him in the anomalous position of being a 
citizen of a State, and yet not of the United States within the purview of 
federal and international law.” To remedy such an embarrassing state of 
things he suggests that “the rights which spring from domicile in the 
United States, especially when coupled with a declaration of intention to 
become a citizen, are worthy of definition by statute.”

2 Journal du Droit International Prive, vol. vii. (1880), p. 411, note by
editor. 8 Blackstone, Book 1, chap. 10.
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Her Majesty’s dominions, of a father being a British sub
ject, may, if of full age, and not [an infant, lunatic, idiot, 
or married woman] make a declaration of alienage, and 
from and after the making of such declaration shall cease 
to be a British subject.” (Naturalization Act, 1870, § 4, 
— the words in brackets from § 17.) From this the sin
gular consequence might ensue that a child of a British 
subject, if born in a foreign country which did not claim 
him as a citizen, might nevertheless, upon coming of age, 
divest himself of his British allegiance, and thus become 
a “ man without a country.”

This same act provides on the other hand that a for
eigner can be naturalized in the United Kingdom upon 
proof that he has resided there five years out of the eight 
immediately preceding his application, or has served a 
like period in the British army or navy, and on taking the 
oath of allegiance, after receiving from the Secretary of 
State a favorable reply to such application for citizenship. 
The individual so naturalized is entitled to all political 
and other rights of British subjects within the United 
Kingdom, and even in his former country, provided in 
this latter case that he would be treated as a British sub
ject by the authorities of such former country. This act 
further provides (§ 16) that the legislatures of the va
rious British dependencies may pass laws for according 
to any foreigner the enjoyment of the whole or part of 
the privileges of naturalization within the limits of such 
dependency.

American Law. — Chancellor Kent, after referring to 
the discussions of the question which had taken place 
in the federal courts, declares the better opinion to be,1 
“that a citizen cannot renounce his allegiance to the 
United States without the permission of government to be 

1 Commentaries, vol. ii. p. 49.
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declared by law; and that, as there is no existing legisla
tive regulation on the case, the rule of the English com
mon law remains unaltered.”

This principle, however, is repudiated by Attorney- 
Generals Cushing and Black in the opinions referred to 
on page 18, and could not well be maintained in practice, 
especially as it was so evidently inconsistent with the 
theory embodied in our Act of Naturalization, April 14, 
1802, in the following terms: “Any alien, being a free 
white person, may be admitted to become a citizen of the 
United States, or any of them, on the following conditions,” 
etc.;1 which declaration is reproduced in the Revised 
Statutes (§ 2165) published in 1875, the only substan
tial modification being in the suppression of the words, 
“being a free white person.” Section 2169 of the Revised 
Statutes (taken from the Act of July 14, 1870) declares 
that “ the provisions of this title shall apply to aliens 
of African nativity and to persons of African descent.” 
The act to correct errors and omissions in the Revised 
Statutes (Feb. 18, 1875) provides as follows: “Section 
2169 is amended by inserting in the first line after the 
word ‘ aliens’ the words, ‘being free white persons, and to 
aliens; ’ hence the section so amended would read, ‘ The 
provisions of this * title shall apply to aliens being free 
white persons, and to aliens of African nativity, and to

1 The formalities required consist of a declaration under oath made by 
the applicant before a Court of Record to the effect that he renounces all 
allegiance to any foreign power and swears fidelity to the Constitution of 
the United States; and of sufficient proof of the residence prescribed by 
law, and of the good moral character of such applicant.

By the Act of July 17, 1862 (§ 2166 of the Revised Statutes), it was 
provided that any alien of the age of twenty-one years, who had been honor
ably discharged from the armies of the United States, may be admitted to 
citizenship upon proof that he has resided one year at least within the 
United States, and without any proof of a previous declaration of intention 
to become a citizen, as required in other cases.
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persons of African descent/ ” It is upon this amendment 
that Judge Sawyer based his decision, hereinafter referred 
to (page 17), refusing the right of naturalization to a person 
being a native of China, although he would clearly be enti
tled to such right under the general language of § 2165.

The law as it now stands requires a residence of five 
years in the United States, and a previous declaration of 
the intention to become a citizen of the United States, the 
same to be made two years at least before such naturaliza
tion can be completed. The application of the party, as 
well as his previous declaration of his intention to become 
a citizen, his renunciation of allegiance to all foreign 
powers, and his oath of allegiance to the United States, 
together with proof of his good moral character, and of 
the residence required as flbove, are made before a court of 
competent jurisdiction and recorded by the clerk thereof.

The right of expatriation has of late years been ex
pressly admitted, and its exercise regulated by treaty 
stipulations between the United States and various for
eign powers, including the German Confederation, Austria, 
Belgium, Great Britain, etc. The first of these treaties, 
being that of the North German Confederation bearing 
date of Feb. 22, 1868, ordains (Art 1) that “ citizens of 
the United States of America who become naturalized 
citizens of the North German Confederation, and shall 
have resided uninterruptedly within North Germany five 
years, shall be held by the United States to be North 
German citizens and shall be treated as such.”1

Apart, moreover, from special treaty stipulations, the 
right of expatriation seems to be admitted in favor of 
American citizens as fully as it is claimed on behalf of 
foreigners in the preamble to the Act of Congress passed

1 A list of these treaties is given and the most important provisions 
thereof cited in Wharton’s “ Conflict of Laws,” p. 4 et seq.
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July 27, 1868, which reads as follows: “Whereas the 
right of expatriation is a natural and inherent right of all 
people, indispensable to the enjoyment of the rights of life, 
liberty, nnd the pursuit of happiness,” etc.

Judicial Decisions. — It has been decided by the United 
States Circuit Court that “a native of China, of the Mon
golian race, is not entitled to become a citizen of the 
United States under the Revised Statutes as amended in 
1875” (18 U. S. Stat. 318. Be Ah Yup, 5 Sawyer C. Ct. 
155). From a statement of this case as given in the 
American Law Review (Yol. XII. pages 812, 813) it would 
appear that the petition of Ah Yup for naturalization was 
rejected solely on the ground that he was of the Mongo
lian race; that in the opinion of the court (as given by 
Judge Sawyer) the words “ free white person,” used in the 
Naturalization Acts, embraced none but those of the Cau
casian race; that the discussion*in the Senate upon the 
passage of the Act of 1870 showed conclusively that the 
above expression used in that act was considered as ex
cluding, and was specially intended to exclude, the Chinese 
from the privileges of naturalization; and that the origi
nal omission of the words “free white person” from 
§ 2169 of the Revised Statutes was wholly inadvertent, 
and was speedily remedied in the act for the correction of 
errors and supplying omissions, as before stated.

“ If a native American can expatriate himself, he divests him
self, by the very act of expatriation, as well of the obligations as 
of the rights of a citizen. He becomes ipso facto an alien ; his 
lands are escheatable, and the rights appertaining to citizenship 
once lost cannot be recovered by residence, but he must go 
through the formula prescribed by law for the naturalization of 
an alien born.” 1 1 2

1 The Santissima Trinidad, 1 Brockenborough, 478.
2
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Opinions of Attorneys-General.—This consequence is 
expressly admitted by Attorney-General Williams in his 
opinion furnished to President Grant, Aug. 20, 1873, and 
also by the Hon. Hamilton Pish, Secretary of State, in his 
letter of Aug. 25,1873, likewise addressed to the President. 
In reference to this, Secretary Fisk very justly observes:

“ This is the legislative declaration of the principle on which 
the naturalization laws of the United States have ever rested, 
and is the legislative sanction of the doctrine which has been 
uniformly held in diplomatic correspondence and by the execu
tive and political branch of the Government.”

These two constitutional advisers of the President agree 
in the opinion that in order to cast off his American 
citizenship the party must leave the United States and 
establish his domicile in some other country; and they 
;also agree in ^considering that he may completely divest 
himself of his American citizenship by any action incon
sistent with his duty as a citizen, even though he does 
not go so far as to acquire citizenship elsewhere. In this 
latter opinion we do not concur.

In fact, Secretary Fish admits the necessity of legisla
tion in order “ to define how and by what acts, whether 
of commission or of omission, or of both, United States 
citizenship is lost; ” and the Attorney-General expresses 
himself to the same effect. Attorney-General Cushing 
had already (in 1856) in like manner declared his opinion 
that “ citizens of the United States possess the right of 
voluntary expatriation, subject to such limitations, in the 
interest of the State, as the law of nations or the acts of 
(Congress may impose.” 1

1 See, too, to same effect, opinions of Attorney-Gen. Black, 1857, 1859.
President Cleveland in his message to Congress, December, 1885, rec

ommends legislation providing means for the renunciation of citizenship, 
the right of expatriation being, as he declares, already recognized.
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A native-born citizen of the United States, who has 
been naturalized in a foreign country and thus become a 
citizen or subject thereof, is to be regarded as an alien; 
and he cannot re-acquire American nationality, except in 
conformity to the laws of the United States providing for 
the admission of aliens to citizenship therein. (See above 
opinion of Attorney-General Williams, Aug. 20, 1873, 
Answer No. 8.)

French and Belgian Lavj.—Art. 9 of the French (and 
Belgian) Civil Code authorizes, .as we have already seen, 
a child born in France of foreign parents to claim French 
citizenship within a year after attaining its majority; and 
the law of Feb. 7, 1851, extends this privilege to the 
child, even though born abroad, whose parent has become 
French by naturalization during its minority ; and it fur
ther provides that the child, wherever born, who is of full 
age at the time its parent shall have thus become natural
ized in France, may also acquire French citizenship by a 
declaration duly made within a year after its parent’s 
naturalization.

The French law of Dec. 3, 1849, as amended by that of 
June 9, 1867, provides for the naturalization of foreigners, 
who, after having attained their majority, and after hav
ing first acquired a legal domicile in France, shall have 
resided there for a period of three years after obtaining 
the authorization of the government required for such 
domicile.

The French law of Feb. 14, 1882, confers French citi
zenship upon a minor whose parent has, subsequently to 
the birth of the former, acquired or recovered French citi
zenship, provided such minor enters the French military 
or naval service, or government school, and makes a sol
emn declaration, with the consent of his parent (or imme
diate relatives in the absence of a parent), to the effect that
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he renounces his foreign allegiance and adopts the French 
nationality.

Such naturalization was, under the law of 1867, ac
corded by the Emperor, with the advice and consent of 
the Council of State, after a report from the Minister of 
Justice, to whom the application for naturalization was 
required to be addressed. Under the same law naturali
zation might be accorded after a residence of one year only 
(instead of the three mentioned above) to foreigners who 
had rendered eminent services to the State, etc.1

Honorary or extraordinary naturalization likewise ex
ists in Belgium, and is conferred by special law. Even 
the ordinary naturalization is granted in that country 
only by law, the application being addressed to the legis
lative body and being referred in each House to a special 
committee, upon whose report a vote is taken by ballot. 
Five years’ previous residence is necessary in order to 
obtain naturalization. The law according either sort of 
naturalization must be approved by the King.

1 An interesting case occurred in 1863, showing how conveniently and 
rapidly the Emperor could confer naturalization upon a foreigner so as to 
invest him at once with all the rights and privileges of a French subject. 
This was the case of Mr. Welles, a young American whose mother mar
ried the Marquis de la Yalette, by whom he was thereupon adopted. The 
Emperor then, by decree dated May 18, 1863, conferred special or grand 
naturalization upon Mr. Welles de la Yalette, who was within a fortnight 
elected as the government candidate to the Corps Lfyislatif. His oppo
nent claimed that such election was invalid (and it seems to us with 
reason, because under the law no one was eligible except an elector, and 
no one was entitled to vote unless his name were inscribed on the electoral 
list of the Commune, which list had to be definitively completed by the 
Mayor on the 30th of March at the latest, saving and excepting those whose 
names had been wrongfully omitted, and who obtained a judgment order
ing their insertion in such list; and it is evident, therefore, that Mr. 
Welles de la Valette’s name could not properly figure on such electoral 
list). The Tribunal, however, decided that Mr. Welles de la Yalette had 
been duly elected.
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Grande Naturalisation confers many political rights 
and privileges which ordinary naturalization does not; 
such as the right to vote for members of Parliament or 
to be elected to either House, to act as Cabinet Minister, 
etc.1 On the other hand, Arts. 17 and 21 of the Civil 
Code enact that a Frenchman shall lose his citizenship by 
naturalization in a foreign country; by the acceptance, 
without authorization from the executive, of public func
tions conferred by a foreign government; by entering the 
military service of a foreign power without such authori
zation ; or, finally, by establishing himself (otherwise than 
for commercial purposes) in a foreign country without 
any intention of returning.

Italian Law. — The Italian Civil Code (Art. 10) ordains 
as follows: Citizenship is acquired by a foreigner either 
by naturalization under the law or by royal decree. Such 
royal decree shall have no effect unless it be registered, 
within six months, by the competent authorities of the 
place where the foreigner has made or intends to make 
his domicile, nor unless the party shall have taken an 
oath before said authorities to the effect that he will be 
loyal to the King and that he will observe the statutes 
and ordinances of the kingdom. On the other hand, 
Art. 11 of the same Code enacts that citizenship is lost, 
first, by a declaration made before the competent civil 
authorities of his Italian domicile and by the actual trans
fer of his residence to a foreign country; secondly, by 
the acquisition of citizenship in a foreign country; or, 
thirdly, by the acceptance of public functions from a for
eign power, or entry into its military service without the 
permission of the Italian Government.

Law of the German Empire. — The law of the German 
Empire of June 1, 1870, already referred to, provides for

i Hans, p. 436, § 171.
«►
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the naturalization of foreigners without fixing any pe
riod of residence in Germany as an essential prerequi
site.1 The same law declares that a German forfeits his 
nationality by a duly authorized renunciation of the 
same; by his refusal to return from abroad in time of 
war when summoned to do so, or by entering a foreign 
military service without the consent of his government; 
or, lastly, by a ten years’ residence abroad without such 
permission.

Spanish Law. — The Spanish Constitution of 1869 con
fers the character of a Spanish subject, first, upon foreigners 
who have obtained letters of naturalization; and, secondly, 
on those who, without having obtained such letters, prove 
their possession of a domicile in one of the cities of the 
kingdom. See Calvo, Yol. II. page 59, where the reader 
will find also cited certain provisions of the law of 1715 
as being the one which still defines and limits the rights 
and privileges of naturalized subjects, except, however, that 
by royal decree of Sept. 22, 1845, provision is made for 
the grant by the Council of State of limited naturaliza
tion (that is, one confined in its effects to civil as distin
guished from religious privileges), on condition that the 
applicant declare that he belongs to the Catholic faith, 
and proves his good cqnduct as regards both morals and 
politics, and also that he is engaged in the pursuit of some 
business or profession implying a fixed residence in the 
kingdom.

Possibly some change has been made in the Spanish 
law on this subject since the date of Signor Calvo’s work; 
if not, it is certainly high time that such law should be 
simplified and made more conformable to the spirit of the 
age. Under the royal decree of Nov. 17, 1852, a Spanish 
subject was required to obtain His Majesty’s consent to 

1 Calyo, vol. ii. p. 54.
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his naturalization in a foreign country; failing which, he 
would be held liable, upon his return to Spain, to the 
same obligations as if he had never emigrated.1

A Spanish subject may also lose his citizenship by 
entering a foreign military service without the consent of 
his government.1 2

Russian Law.— Naturalization is granted in Russia by 
the Minister of the Interior only after a domicile of five 
years.3

Austrian Law. — In Austria naturalization is granted 
only after a previous residence of ten years.4

III. Of Consequential Acquisition, as in the case of 
Married Women, Minors, etc. American Law.— 1. Of 
Married Women. The rule seems to be universally ac
cepted, that married women follow the condition of their 
husbands: thus it is expressly declared by the Act of Feb. 
10, 1855, reproduced in the Revised Statutes, § 1994, that 
“ any woman who is now or may hereafter be married to 
a citizen of the United States, and who might herself be 
lawfully naturalized, shall be deemed a citizen.”

It is true that a contrary principle was declared by the 
Supreme Court of the United States in 1830 (Shanks v- 
Dupont, 3 Peters, 242) to be applicable in the case of an 
American woman marrying a foreigner; but as this opin
ion rested upon the now obsolete common-law theory 
that no one could cast off his allegiance by his own act, 
it would probably not now be considered as binding; at 
all events, this judgment of the United States Supreme

1 Lawrence on Wheaton, vol. iii. p. 263.
2 Ibid., p. 247.
8 Report of English Commissioners, Feb. 20, 1869, Appendix I. See 

Foreign Relations of the United States, Part II. (1873), p. 1288.
4 Ibid., Appendix I. and V.
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Court does not appear to have been regarded as conclusive 
in some of the States, for we find an act of the legislature 
of New York, being Chapter 120 of the Laws of 1872, en
titled “ An Act to authorize the descent of real estate to 
female citizens of the United States, and their descendants, 
notwithstanding their marriage with aliens,” which pro
vides among other things as follows : “ Nor shall the title 
to any real estate . . . which shall descend ... to such 
woman ... be impaired or affected by reason of her 
marriage with an alien,” etc. It appears from this that in 
the view of the framers of this act, and of the legislature 
which passed it, a female citizen who had married an 
alien would thereby, were it not for this act, have lost 
her right to take real property by descent; and this 
could only be the case upon the theory that she had be
come an alien by such marriage.

American Decisions. — The Act of Feb. 10, 1855, has 
been construed liberally to mean that the husband need 
not be a citizen at the time of the marriage, but that any 
free white woman already married to an alien becomes 
naturalized by the naturalization of her husband.1

It has been adjudged that “ an alien woman married to 
an alien in a foreign country, and continuing to reside 
there until her husband’s death, does not become a citizen 
under the Act of Congress of Feb. 10, 1855, so as to enti
tle her to dower by reason of her husband’s naturalization 
subsequent to their marriage.” 2

Per Contra. — It has been more correctly, as we think, 
decided in Georgia, that “ an alien woman whose husband 
becomes a naturalized citizen of the United States is, 
under § 2 of the Act of Congress of 1855, thereby made a 
citizen, though she may live at a distance from her hus-

1 Kelly v. Owen, 7 Wallace (TJ. S. Sup. Ct. Rep), 496.
2 Burton v. Burton, 12 American Law Register, 425 (Old Series).
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band for years, and never come to the United States until 
after his death.”1

The Supreme Court of North Carolina, in Kane and 
wife v. McCarthy and wife et at.,2 held, first, that an alien 
woman who married a citizen of the United States in a 
foreign country, and continued to reside there until after 
the death of her brother, who died intestate and seised 
of lands in North Carolina, was to be considered a citizen 
of the United States, and consequently entitled to take as 
heir; and secondly, that another sister of the deceased, 
who was also of alien birth, but who married in the 
United States an alien who subsequently became natu
ralized there, was to be considered as having become a 
citizen by her husband s naturalization, and as such enti
tled in like manner to take as heir to her brother.

Opinions of Attorneys-General of the United States. — It 
was held by Attorney-General Bates, in opinion furnished 
to the Secretary of State, Aug. 6,1862, in the case of Mrs. 
Preto and daughter, that “ where a woman born in the 
United States of citizen parents marries an unnaturalized 
foreigner resident here, and with him and their child 
three years of age, also born in this country, removed to 
the native country of the husband, where she remained 
until his death, . . . the removal of the mother and 
child to a foreign country and their residence there, un
der the circumstances, were not evidence of a voluntary 
attempt to expatriate themselves, and . . . they did not 
thereby lose their American citizenship.”

The Attorney-General further held that the lady in 
question did not lose her American citizenship by the 
very fact of her marriage to a foreigner. He says: 
“ But did it [her marriage] have the effect to deprive the

,1 Headman v. Rose, 63 Georgia, 458.
2 8 American Law Register, 482 (New Series).
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young wife of her native citizenship and transform her at 
once into an alien beyond the reach of her country’s pro
tection, and cut her off from inheritance in her father’s 
house? No; certainly not.” '

We doubt whether a similar opinion would now be 
given on a similar state of facts. We certainly think it 
ought not; for we consider that the woman by the very 
act of marrying a foreigner shows a willingness to accept 
his nationality, which, moreover, is generally imposed 
upon her by the law of his country, and that the case is 
strengthened when she takes up her permanent residence 
with her husband in such foreign country; and further, 
that the child in such a case follows the nationality of 
the father.

Madame B. was born in France. Her father at the 
time of her birth was a citizen of the United States. She 
married in France a French citizen, and continued, after 
the death of her husband, to reside in the country of her 
nativity. Held, that she is a citizen of France, and not of 
the United States.1

This, it will be seen, is not in harmony with the opinion 
given by Attorney-General Bates in the case of Mrs. 
Preto and daughter, cited and criticised above.

The authorities upon the construction of § 2 of the Act 
of 1855 (10 Stat. p. 604; Bev. Stat. § 1994) were reviewed 
by Attorney-General Williams, in his opinion bearing 
date June 4, 1874, and the following conclusions deduced 
therefrom; namely, “ that any free white woman, not an 
alien enemy, who is married to a citizen of the United 
States, is by reason of her marriage to be deemed a citizen 
of the United States, irrespective of the time or place of 
the marriage or the residence of the parties.”

English Law. — The English Act of Parliament of May 
1 Case of Madame Berthemy, Opinion 12, 7 Stanbery (1866).
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12, 1870, Art. 10, § 1, declares tliat “a married woman 
shall be deemed to be a subject of the State of which her 
husband is for the time being a subject.”

French Law. — The French Civil Code provides by Art. 
12 that “the foreign woman who marries a Frenchman 
follows the condition of her husband;” and by Art. 19, 
that the same principle is applicable in the case of the 
marriage of a Frenchwoman with a foreigner.

If, however, a Frenchman becomes naturalized abroad 
subsequently to his marriage, his wife is regarded by the 
French law as retaining her French nationality; so held 
by the Cour de Douai, Aug. 3, 1858, and by the Cour 
d’Aix, Ire Chambre, March 21, 1882.1

The same principle would seem to be necessarily appli
cable in the case of a foreigner becoming naturalized in 
France. Foelix (Vol. I. page 104) thus expresses himself: 
“ The husband’s personal naturalization carries with it that 
of the wife; the wife passes with him under the jurisdic
tion of the new country adopted by him. This is the neces
sary consequence of the lien which unites the husband and 
wife, — a lien recognized by the laws of all countries.”

In reference to this, however, his editor, M. Ch. Deman- 
geat (while admitting that certain advantages would result 
from the adoption of said principle), rightly observes that 
the doctrine is inequitable, and at variance with the views 
of the French legislature; citing in support of this criti
cism the opinions of Delvincourt, Duranton, Demante, and 
Yalette, and also the remarks of the first consul before 
the Conseil d’liltats; namely, that “ there is a great differ
ence between the case of a Frenchwoman who marries a 
foreigner and that of a Frenchwoman who, having mar
ried a Frenchman, accompanies her husband upon his 
expatriation.” In fact, it is obvious that if a woman 

1 Journal du Droit International Prive, 1882, p. 541.
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marries a foreigner, she may be considered as voluntarily 
adopting his nationality; while if, on the other hand, the 
husband decides to change his nationality after marriage, 
it may be deemed unreasonable to impose such new 
nationality upon the wife without any expressions of her. 
wishes in the matter, and possibly against both her will 
and her interests. Hence the principle now generally 
admitted in France, that naturalization is purely personal 
in its effects, is by no means unreasonable so far as the 
wife is concerned, though we think that it ought not to be 
extended to the children.

Belgian Law. — The provisions of the Belgian Code in 
this connection are the same as those of the French.

M. Laurent (cited approvingly by M. Haus, § 31) 
criticises with much force and reason the declaration of 
Art. 19. He remarks: “ It is not competent to the 
French law to confer a foreign nationality.” He sup
poses a case of a Frenchwoman marrying an Englishman, 
and assumes that under the English law she does not 
become English. In such a case the French Code may, 
he says, deprive her of her French nationality, but it cer
tainly cannot make her an English subject in opposition 
to the law of England. Of course the criticism is equally 
applicable to the case of a Belgian woman marrying a 
foreigner (Art. 19 forming part of the Belgian Code, and 
admitting of but one construction).

Italian Law. — The Italian Civil Code provides in Art. 
9, that if a foreign woman marries an Italian, she thereby 
acquires Italian citizenship, and retains the same in case 
she survives her husband; and, in Art. 14, that if an 
Italian woman marries a foreigner, she shall be considered 
as losing her Italian citizenship, provided that under the 
laws of her husband’s country she acquires citizenship 
therein by the fact of such marriage. It further provides,
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in Art. 10, that the wife of a foreigner who becomes natu
ralized in Italy also becomes a citizen, provided she takes 
up her residence in the kingdom; and finally, in Art. 11, 
that if an Italian becomes naturalized abroad, his wife 
acquires her husband’s new nationality unless she continues 
to reside in Italy.

German Law.— The German law of June 1, 1870, 
declares (Art. 5) that the marriage of a woman with a 
North German subject imparts to her the special or State 
citizenship of her husband; and in Art. 11, that the citi
zenship granted to a foreigner extends (in the absence of 
any special restrictions) to his wife.1

Laws of Austria, Spain, and Russia. — By the laws of 
Austria, Spain, and Russia, an alien woman by her marriage 
with a subject becomes a subject, and a female citizen by 
her marriage with an alien becomes an alien.2 The Russian 
law further provides that the wives of foreigners who have 
become Russian subjects are admitted as Russian subjects 
without taking the oath of allegiance.3

2. Of Minor Children. We have already referred in 
Section I. to the laws which fix an infant’s nationality at 
the moment of its birth.

We propose in the present section to show how such 
original nationality may be lost, and a new nationality 
impressed upon a minor child through the action of its 
parents, or even in some cases of those in loco parentis.

English Law. — The English Act of May 10, 1870, 
Art. 10, § 3, admits that if an English father or widowed 
mother becomes naturalized in a foreign country, the minor 
children living at the time of such naturalization, and

1 Annuaire de Legislation fitrangfere, vol. i. (1872), pp. 184, 185.
25 Report of English Commissioners, Feb. 20, 1869, Appendix I. and V. 

See Foreign Relations of the United States, 1873.
* Ibid., Appendix I., op. cit., p. 1288.
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residing there with such parent, shall he considered as 
citizens of such foreign country, provided they shall be 
so considered by the laws thereof. In § 4 of the same 
article it is declared that if the father or widowed 
mother in such case re-acquire their British nationality, 
the minor child, if he have resided in British dominions, 
shall be considered as having re-acquired such nationality ; 
and in § 5, that if a foreign father or widowed mother 
become naturalized in the United Kingdom, the minor child 
also becomes naturalized if he resides there.

American Law. — The Act of Congress of April 14, 
1802, reproduced in the Revised Statutes (§ 2172) of the 
United States, declares that “ the children of persons who 
have been duly naturalized under any law of the United 
States . . . being under the age of twenty-one years at the 
time of the naturalization of their parents, shall, if dwell
ing in the United States, be considered citizens thereof.”

Chancellor Kent, in the text of his Commentaries, ex
pressed a doubt as to whether this act was to be consid
ered prospective in its operation, but added a note in these 
words: “A provision has been since adjudged to be pro
spective ” referring to the case of West v. West, 8 Paige, 
(New York) Chancery Reports, 433.

Opinions of Attorneys-General of the United States. — The 
opinion of Attorney-General Bates, furnished to the Secre
tary of State Sept. 2, 1862, is as follows: —

“ Children born abroad of alien parents who subsequently 
immigrated hither with their families, and were naturalized here 
during the minority of their children, under § 4 of the Act of 
April 14, 1802, are declared citizens, provided they are dwell
ing in the United States.”

The opinion of Attorney-General Edwards Pierrepont, 
furnished to the Secretary of State June 26, 1875, is as 
follows: —

t
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“ A Prussian, naturalized as a United States citizen in 1854, 
and having a son born in the United States after such naturali-, 
zation, returned to Germany with his‘ son four years old, and 
both remained there continuously; and when the son reached 
the age of twenty, he was called upon for military service in Ger
many, and claimed exemption as an American citizen.

“ Held, that under treaty of 1868 the father lost his American 
and recovered his German citizenship ; that under the German 
law his son thereby became German, while under American law 
he remained American, with the right of election upon coming 
of age ; but that in the mean time he being domiciled in Ger
many and his father refusing to give any assurance of his 
intention of returning to the United States, the American Gov
ernment could not interfere in support of his claim as above.”

In the course of this opinion the Attorney-General says, 
“ Ho act of his father can have the effect to deprive him of 
his nationality by birth.” To this we cannot assent, as 
we consider that the child, being under the power of his 
father, and having no legal domicile independently of his 
father, should be regarded as subject to the latter’s will as 
to any change of nationality during his minority (except 
of course in case of obviously fraudulent intent on the 
part of the father). The principle so broadly laid down 
by the Attorney-General is moreover inconsistent with 
that embodied in the Act of April 14, 1802, reproduced 
in the Revised Statutes, § 2172.

French Law.—The French law of Feb. 14, 1882, in
dorses by implication the doctrine commonly received in 
France, that naturalization is exclusively personal in its 
effects, for it provides that the children, wheresoever born, 
whose parent acquires French citizenship by naturaliza
tion during their minority, may within a year after attain
ing their majority claim French citizenship in the manner 
prescribed by Art. 9 of the Civil Code.
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French Decisions. — It has been held by the Cour de 
Douai, Jan. 17, 1848, that in case a woman originally 
French, recover her French nationality upon the death of 
her foreign husband, in accordance with Art. 19 of the 
Civil Code the minor children of the marriage retain their 
foreign citizenship.

This, it will be seen, is in strict harmony with what 
we conceive to be the erroneous French principle, that 
a change of nationality on the part of the parent is 
strictly personal, and does not extend to the minor child 
or children.1 /

See to same effect decree of the Cour de Paris, July 30, 
1855.2

The decision of the Cour d’Appel de Paris, of June 23, 
1859 (already referred to, page 9), declares that if a 
Frenchman becomes naturalized abroad, the child born in 
the foreign country after his father’s naturalization therein 
retains his foreign nationality, even though before he at
tained his majority his father re-acquired his original 
French citizenship.3

This, however, ought, it seems to us, to depend upon the 
question whether the child retains his residence abroad 
or takes up his residence with his father in France during 
his minority and establishes his domicile there after coming 
of age.

Belgian Law. — The Belgian law of Sept. 27, 1835, 
expressly provides “ that the naturalization of the father 
assures to the minor children the right of enjoying the 
same advantage, provided they claim the benefit of the 
law upon this point by a formal declaration made before 
the proper authorities within a year after attaining their 
majority.”4 Hence it appears that in the view of the

1 Sirey, Supplement Codes Annotes, art. 18, no. 3.
2 Ibid., art. 19, no. 3. 8 Ibid., arts. 9, 10, no. 16.
4 Haus, § 33, p. 138.



Belgian law the naturalization of the father does not, 
per se, change the nationality of his minor children.

Italian Law. — The Italian Civil Code provides (Art. 10) 
that the minor children of a foreigner acquire Italian citi
zenship by virtue of their father's naturalization, provided 
they take up their residence in Italy; and in Art. 11, that 
the minor children of an Italian who loses his native citi
zenship become thereby foreigners unless they continue 
to reside in the kingdom.

This requirement of an actual change of residence as 
the necessary condition to a change of nationality seems 
by no means unreasonable.

German Law. — The German law of June 1, 1870, de
clares in Art 11 that the citizenship granted to a foreigner 
extends (in the absence of any special restriction) to his 
minor children.

Russian Law. — Under the Russian law, naturalization 
of a foreigner does not impart Russian nationality to his 
minor child, while, curiously enough, it would seem (as 
stated on page 29) to impart such nationality to his wife.1

Wards. — As far as we are informed, no positive law 
exists in any country conferring authority upon a guardian 
to change the nationality of his ward; and the better opin
ion would seem to be that the guardian, as such, ought 
not to possess this authority.2 But if the guardian be 
also the nearest male relative, and the ward resides 
with him as a member of his family, it would seem rea
sonable to allow that if such guardian were to become 
naturalized in a foreign country, the new nationality so 
acquired by him should be impressed upon the ward, pro
vided, of course, he continues to be domiciled with his 
guardian, and provided that the property rights of the

1 Report of English Commissioners, Feb. 20, 1869, Appendix I.
2 See on this point, Story, 8th ed., § 505 et seq. ; Wharton, § 41 et seq.
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parties should not be fraudulently or injuriously affected 
by such change. In fact, however, as a guardian would 
forfeit his authority as such by his removal beyond the 
limit and jurisdiction of the State in which he received his 
appointment, it is evident that his new nationality would 
in this case be imparted to the ward, not because he was 
guardian, but because he stood in loco parentis The French 
law of Feb. 14, 1882, is very extraordinary in this re
spect ; namely, that it permits an orphan (whose father has 
acquired or re-acquired French citizenship after the birth 
of such child) to effect a transfer of his allegiance to 
France, while still a minor, by an act originating with 
himself, followed by a formal declaration of such transfer, 
made with the consent of the family council.

We are likewise of opinion that where the adoption of 
minors is permitted (which is not the case in France or 
Belgium), the adopted child should be considered as having 
impressed upon him the nationality of his adopting parent, 
and as acquiring during his minority any new nationality 
which may be acquired by such parent, provided, of course, 
their domicile be the same.



CHAPTER II.

NATIONALITY (continued). —EXCEPTIONAL CASES.

I. Condition of those who have, or who appear to have, 
lost or abandoned one Nationality without acquiring com
plete Citizenship in another Country, English Law. — The 
law of England, if we except the concluding paragraph 
of Art. 4 of the Naturalization Act of 1870 (already- 
referred to in Chapter I. Division II.), makes no provision 
for the loss of citizenship by simple residence abroad, 
however prolonged, by a mere formal renunciation of 
allegiance, or by a mere declaration of an intention to 
become a citizen of another country. In order that a 
man should cease to be a British subject he must actually 
become a subject or citizen of some other country. This 
results from the language of the Act of 1870, § 6, which is 
as follows: “Any British subject who has at any time 
before, or may at any time after, the passing of this Act, 
when in any foreign State, and not under any disability, 
voluntarily become naturalized in such State, shall from 
and after the time of his so having become naturalized in 
such foreign State be deemed to have ceased to be a 
British subject and be regarded as an alien.” In the 
interpretation of which enactment it is, we think, proper 
to apply the old maxim, Expressio unius est exclusio 
alterius.

American Law. — While the preamble to the Act of 
Congress of July 27,1868, recites that “the right of expa
triation is a natural and inherent right of all people,” etc.,
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neither the Constitution nor any law establishes the con
ditions of such expatriation by an American citizen.

The treaties made in 1868 between the United States 
and the North German Confederation, Bavaria, and Wur- 
temberg, respectively, contain provisions to the effect that 
if any subject or citizen of either of the parties to the 
treaty, having become naturalized in the territory of the 
other, shall renew his residence in his native country 
without any intention of returning to the country where 
his naturalization was acquired, he shall be held to have 
renounced such naturalization; and that the intent not to 
return may be held to exist when the person naturalized 
in the one country resides more than two years in the 
other country. It will be observed that these treaties do 
not expressly declare that a party thus “ renouncing his 
naturalization ” shall be considered as recovering at the 
same moment his original citizenship. Now whatever 
may be the case as regards a native German thus situated 
(and of this we shall speak in Chapter III.), it is clear 
that an American might thus lose the citizenship acquired 
by him abroad, and yet be held not to have ipso facto be
come a citizen of the United States. Nay, more; it might 
be questioned whether he could be regarded as an “ alien ” 
within the meaning of the Naturalization Act, so as to 
be capable of regaining his American citizenship by com
pliance with the provisions of such act.

In reply (bearing date Aug. 25, 1873) to the ques
tions propounded by President Grant: “ Can an election 
of expatriation be shown or presumed by an acquisition of 
domicile in another country, with an avowed purpose not 
to return;” and “ought the Government to hold itself 
bound to extend its protection, and consequently exert its 
military and naval power for such protection, in favor of 
persons who have left its territories, and who reside abroad
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without an apparent intent to return to them, and who do 
not contribute to its support ? ” Secretary Fish observes :

“ But if he [that is, a citizen] permanently withdraws himself 
and his property, and places both where neither can be made to 
contribute to the national necessities, acquires a political domicile 
in a foreign country, and avows his purpose not to return, he 
has placed himself in the position where his country has the 
right to presume that he has made his election of expatriation.”

And again: —
“ The intent to return, although not apparent, may be really 

and bona fide entertained. . . . While thus resident or ‘domi
ciled ’ in another country he becomes amenable to its laws; but 
unless he assume some position or commit some act inconsistent 
with his pre-existing citizenship, he does not forfeit that citi
zenship, or his right to look to his government to extend to 
him all the protection which the nature of any wrong or in
justice inflicted upon him by* the government within whose 
territories he may be domiciled may justify.”

The Secretary of State does not explain what he means 
by the term “ political domicile.” If by the acquisition of 
such a domicile he means simply the acquisition of citi
zenship, with its concomitant political rights and obliga
tions, we perfectly agree with him ; but when he avers, as 
he seems to do by implication, that if an American resi
dent abroad simply assume some position or commit some 
act “inconsistent with his pre-existing citizenship,” he 
does forfeit that citizenship, etc., we do not agree with 
him. He may, it is true, by engaging in acts of hostility 
towards a foreign power with which the United States are 
at peace, or by other misconduct, deprive himself of the 
right to call upon his Government to interfere for his pro
tection ; but he cannot deprive it of the right either to 
punish him for such misconduct, or to enforce the per
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formance of his duties as a citizen whenever he puts him
self within its reach. In other words, a question whether 
a citizen shall be protected by all the power of the Gov
ernment, is a question for the Executive, which must 
exercise a wise discretion, according to the merits or de
merits of each particular case; whereas the question of 
the absolute loss or abandonment of citizenship is one 
which can only be settled by the Constitution or by 
treaties or laws established by the proper authorities.

Attorney-General Williams, in his reply to President 
Grant, dated Aug. 20, 1873, remarks as follows: —

“ Attorney-General Black says (Opinions, ix. page 359) that 
expatriation includes not only emigration out of one’s native 
country, but naturalization in the country adopted as a future 
residence. My opinion, however, is, that in addition to domicile 
and an intent to remain, such expressions or acts as amount to a 
renunciation of United States citizenship, and a willingness to 
submit to or adopt the obligations of the country in which the 
person resides, such as accepting public employment, engaging 
in a military service, etc., may be treated by this Government 
as expatriation, without actual naturalization. Naturalization 
is, without doubt, the highest, but not the only, evidence of 
expatriation.”

We need hardly say that, regarding the question from 
a strictly legal standpoint rather than from that of execu
tive practice, we concur in opinion with Attorney-General 
Black, and not with Attorney-General Williams ; because 
we think it clear that, “ as the law now stands,” no act 
can “ amount to the renunciation of United States citizen
ship,” except the act of naturalization abroad, whereby the 
party effectually transfers his allegiance from one country 
to another.1

1 See below, page 45, for a curious case in which a Frenchman had be
come naturalized in the United States, returned to his native country, and
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French and Belgian Law. — The French Civil Code 
(Art. 17) declares that French citizenship is lost by 
settlement (except for merely commercial purposes) in a 
foreign country without any intention of returning, or by 
the unauthorized acceptance of public functions in another 
country. Under Art. 21, citizenship is lost by an un
authorized entry into the military service of a foreign 
power; while under Art. 19, a Frenchwoman loses her 
nationality by marriage to a foreigner. The Belgian Code 
contains similar provisions. Under these it is clear that a 
party may lose his original nationality without acquiring 
a new one.

Judicial Decisions. — This provision of Art. 17 was 
applied by the Civil Tribunal of Avesnes, which decided 
(April 17, 1880) that where A., being according to French 
law a French citizen by birth, removed to Belgium and es
tablished himself there without any intention of returning, 
leaving a son B., born in Belgium, who after having satis
fied the requirements of the Belgian military law went to 
reside in France, where his son C. was born, A. must be 
considered as having lost his French nationality, and 
consequently his son and grandson must be looked upon 
as Belgian citizens.1

The Civil Tribunal of the Seine (May 14, 1878) has 
declared that the exception in Art. 17, as regards a 
foreign commercial domicile, should be considered as em
bracing the case of a workman; and, consequently, that

there acted in such a way as to clearly indicate his intended abandonment 
of his American and resumption of his French citizenship, but in which 
the French courts held that such action produced no such legal effect; 
though the United States Government would doubtless have considered 
him as having forfeited his American citizenship, while the French Gov
ernment did actually treat him as a French citizen.

1 Journal du Droit International Prive, 1881, p. 257.
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by simply establishing himself in a foreign country to gain 
his livelihood he does not lose his original nationality.1

The Belgian Cour de Cassation rendered a decision (July 
14, 1879) in the case of one Linck, born in Belgium of a 
Belgian mother, and subsequently legitimized by her 
marriage to his father, who was a German by birth, but 
who had at the time of such marriage lost his German 
nationality by an uninterrupted residence of more than 
ten years in Belgium. The court held that said Linck, 
who was a minor, had no definite nationality, and4 was 
liable for military service in Belgium, that being the place 
of his legal domicile.2

The same court gave a similar judgment (May 21, 1877) 
in the case of Willemsen, born in Belgium, his father 
having at the time of such birth lost his original Dutch 
nationality by an uninterrupted residence of nineteen 
years in Belgium.3

Italian Law. — The article (11) of the Italian Civil 
Code which treats of the loss of nationality says nothing 
about such loss as arising from the simple fact of settle
ment in a foreign country; while it does, on the other 
hand, contain a provision not found in the French Code, 
to the effect that a party may renounce his citizenship by 
a declaration made before the proper civil authorities of 
his place of domicile, and an actual transfer of his resi
dence to a foreign country. Italian citizenship is also 
lost by an unauthorized acceptance of a public office, civil 
or military, in a foreign State.

German Lav). — Art. 13 of the law of the German 
Empire of June 1, 1870, already referred to, declares that 
German nationality is forfeited by a continuous residence 
of ten years abroad; and under Art. 22 of the same

1 Journal du Droit International Prive, 1879, p. 283.
2 Ibid., 1881, p. 88. 8 Ibid., p. 89.
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law, acceptance of civil or military functions abroad 
merely affords grounds for forfeiture of citizenship, in 
case the government of his country sees fit to pronounce 
it, upon the party's failure to obey the summons to with
draw from such foreign service. .

Law governing Status in such Cases. — Now suppose that 
a person loses his original citizenship under any of the 
provisions of the French, Belgian, Italian, and German 
laws cited in this chapter, without having acquired citi
zenship in the foreign country wherein he has established 
his residence; what is the law properly applicable to 
determine his political and civil status ?

We seem forced in such case to the conclusion, that hav
ing thus no nationality, such an individual has no politi
cal rights or duties; while as to his civil status, the law 
properly applicable is that of his legal domicile, or, failing 
such, then that of his actual residence.

If, on the other hand, a party goes to a foreign country 
and fixes his residence there, and even goes so far as to 
make a formal declaration of his intention to become a 
citizen thereof, but never completes his naturalization in 
such foreign country, then it seems to us clear that his 
native allegiance remains, and that upon returning to his 
native country he will be entitled to all the political 
rights, and subject bo all the political obligations, of a 
citizen; and further that the laws of his native country 
should, even during his absence from it, govern as to the 
acquisition or transmission of property there situated. II.

II. Of Those who owe a Double Allegiance.— Suppose 
the subject of a country which adheres to the doctrine of 
perpetual allegiance to transfer himself to another coun
try, where he acquires citizenship by naturalization; it is 
evident that he may become the subject of conflicting
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claims, which may give rise to most embarrassing ques
tions. Thus, in the War of 1812, between England and 
the United States, native-born subjects of the former who 
had become naturalized in and were residents of the latter 
country were called upon to take up arms against their 
native country. If they refused or deserted, they were 
of course liable to punishment by the authorities of the 
United States; while, on the other hand, Great Britain 
threatened that if she took any of them prisoners she 
should treat them as traitors.

The same difficulty might even now present itself in 
the case of those who happen to be born in England of 
American parents, and who had not yet attained their ma
jority, or, having done so, had neglected to make a declara
tion of alienage as prescribed by the Act of 1870, already 
referred to; the same being British subjects by the terms 
of that act, while they would be American citizens under 
the Act of Congress of Feb. 10, 18 5 5.1

Or, again; a naturalized citizen of the United States 
may return to his native country, sine animo manendi, 
and may be there seized as liable to military duty. In 
cases of this kind which have arisen, and which have led 
to diplomatic correspondence between the United States 
on the one side, and Prussia, France, and Spain on the 
other, the American Government has steadily refused to 
admit the validity of any such claim, unless the obligation 
to render such military service had been specifically fas
tened upon the party before his departure from his native 
country.2 This restriction has not, however, been admitted 
by foreign governments; and it seems to us clear, upon 
principle, that an individual so situated should be held 
liable to discharge all his duties, including that of mili
tary service, which have an actual and not a merely 

1 Dana’s Wheaton, note 49. 2 Ibid.
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potential existence, if not up to the time of his becoming 
fully naturalized abroad, at least up to the time when he 
has declared his intention of becoming so naturalized.

This latter limit of liability would harmonize with the 
action of the American Government during the War of 
Secession, in holding as liable to conscription for military 
service all persons of foreign birth who were domiciled in 
the United States, and who had declared their intention 
of becoming citizens thereof;1 while it would, on the 
other hand, be consistent with the principle recognized 
by the French and Belgian Civil Codes, that an individ
ual may lose his citizenship by establishing himself in a 
foreign country without the intention of returning, there 
being no better evidence of such intent than that furnished 
by the solemn declaration just referred to.

In this connection we may cite the Act of Congress of 
July 27, 1868, which, after asserting that the right of 
expatriation is a natural right, etc., continues as follows : 
“ And whereas it is necessary to the maintenance of public 
peace that this claim of foreign allegiance [that is, as still 
due from naturalized citizens of the United States] should 
be promptly and finally disavowed. Therefore/’ etc.

It is evident that a man cannot claim political rights in 
two countries at the same time; he must, in his own esti
mation and intention, be a citizen of the one or the other, 
and must be ready to discharge his duties as such citizen 
in return for the protection which he demands or receives. 
“ Every individual, as a general rule,” says Bluntschli 
(Article 373), “is a citizen of, and possesses political 
rights in, but one State.” As regards his civil rights, they 
(should, it seems to us, be determined by the laws of the 
iparty’s legal domicile, which would in the case of a. minor 
Ibe that of his father or of his widowed mother.

1 Dana’s Wheaton, note 49.



CHAPTER III

RECOVERY OF PRIMITIVE NATIONALITY.

I. By Those who are Free to Elect. English Law. — The 
English Naturalization Act of 1870 provides (Art. 8) 
as follows: —

“A natural-horn British subject, who has become an alien in 
pursuance of this act . . . may, on performing the same condi
tions and adducing the same evidence as is required in the case 
-of an alien applying for a certificate of nationality, apply to one 
•of Her Majesty’s Principal Secretaries of State for a certificate 
hereinafter referred to as a certificate of re-admission to British 
nationality, re-admitting him to the status of a British subject.”

American Law. — As we have already seen (page 36), 
the treaties made in 1868 by the United States with the 
North German Confederation, Bavaria, and Wiirtemberg 
respectively, provide that if a native of the one country 
who has become naturalized in the other returns to his 
native land and there resides for more than two years, he 
will be presumed to have renounced his foreign naturali
zation.

Strangely enough the re-acquisition of his original citi
zenship is not expressly set forth in the treaties as a 
necessary consequence of such renunciation; but the de
bate in the Diet on the acceptance of the treaty made with 
the North German Confederation shows clearly that such 
consequence was regarded by it as a matter of course.1

1 Wharton’s Conflict of Laws, p. 7, note d.
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Americans who, after being naturalized abroad, whether 
in one of the countries above named or elsewhere, return 
to the United States, could not, unless their cases were cov
ered by express treaty provisions, re-acquire their American 
citizenship except by the process provided by the Act of 
Naturalization, assuming that they could claim the benefit 
of such act. .

French and Belgian Law.— Article 18 of the French 
Civil Code (the Belgian Code containing a parallel 
provision) enacts as follows: “ Every one who shall have 
lost his French citizenship may recover it by returning to 
France, with the authorization of the Executive, and de
claring that it is his intention to establish himself there, 
and that he renounces every distinction contrary to French 
law.” (This latter clause refers particularly to foreign 
dignities based upon distinctions of birth.)

In the application of this article the courts have held 
that no act on the part of the individual or of the govern
ment can supply the place of the formal declaration of an 
intent to establish a domicile in France on the one side, 
and of a formal authorization to do so on the other. This 
is the more remarkable, as neither this article, nor Art. 
13, which treats of the acquisition of a legal domicile 
by a foreigner, prescribes the exact form of such declara
tion, nor specifies the minister to whom it must be ad
dressed, and through whom the necessary authorization 
must be obtained. Thus in the case of Arcueil v. Madame 
Veuve Pepin, tutrice, etc., the Tribunal de Bordeaux, in 
its judgment of Aug. 17, 1870, declares, in speaking of 
the deceased Monsieur Pepin (who, being a native-born 
Frenchman, and having become a naturalized citizen of 
the United States, returned to France in 1849, and made 
that country his' home until his death in May, 1868, occu
pying at times the position of municipal councillor of his
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commune, a position to which none but citizens are legally 
eligible, and presumably taking, in that capacity, the oath 
of allegiance to the Emperor as required by law) : “ It is 
nevertheless certain that he did not again become French; 
for he never fulfilled the conditions imposed by Art. 18 
of the Code Napoleon, which are essential.”

This judgment was confirmed by the Court of Appeals 
of Bordeaux by decree dated Aug. 5, 1872.

Italian Law. — The Italian Civil Code enacts, in Art. 
13, that whoever has lost his citizenship in either of 
the ways specified in Art. 11 may recover it: (1) By 
returning to the kingdom with the special permission of 
the government; (2) By renouncing any foreign citizen
ship, or any position in the civil or military service of a 
foreign power which he may have acquired; (3) By de
claring before a competent civil authority that he fixes his 
domicile in the kingdom, and by actually establishing such 
domicile there within a year.

These provisions are, it will be observed, somewhat 
more definite and precise than those of the French and 
Belgian Codes.

German Law. — Under the law of the German Empire 
a subject who has simply lost his State citizenship by a 
continuous residence of ten years abroad, and who has 
acquired no citizenship elsewhere, may recover such Ger
man nationality by complying with certain formalities 
prescribed by the law, without actually returning to his 
native country; in default of this, such return would of 
course be necessary.1

Austrian Law. — Under the Austrian law, a subject 
who has forfeited his citizenship by emigrating without 
legal authorization may be re-established in the same by 
the grace of his Imperial Majesty; while those who have 

1 Annuaire Legislation Comparee, 1872, p. 188.
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emigrated with permission may regain it in the manner 
prescribed in the Austrian Civil Code.1

II. By Those who have been or are under the Power of 
Others. English Law. — The English Naturalization Act 
of May 12, 1870, Art. 10, reads as follows: —

“ Sect. 2. A widow being a natural-born British subject, 
who has become an alien by or in consequence of her marriage, 
shall be deemed to be a statutory alien, and may as such at any 
time during widowhood obtain a certificate of re-admission to 
British nationality in the manner provided by this act.”

“ Sect. 4. Where the father, or the mother, being a widow, 
has obtained a certificate of re-admission to British nationality, 
every child of such father or mother, who during infancy has 
become resident in the British dominions with such father or 
mother, shall be deemed to have resumed the position of a 
British subject to all intents.”

American Law. — As before intimated, there is no ex
press provision of law prescribing the conditions under 
which American citizenship may be abandoned or for
feited; and consequently there is none prescribing the 
conditions under which it may be re-acquired even by 
those who are sui juris.

It may, however, be fairly assumed that if any court 
were to hold that such a person had lost and re-acquired 
his citizenship, it would also hold that his wife and minor 
children, if domiciled with him in the United States, had 
likewise recovered their American citizenship.

French and Belgian Law. — The French Civil Code, 
Art. 19 (the Belgian containing a like provision), enacts: 
That a Frenchwoman who loses her citizenship by mar
rying a foreigner shall recover it upon the death of her

1 Report of English Commissioners. See Foreign Relations of United 
States, 1873, pp. 1375, 1377.



husband, if she be then resident in France; or, if a non
resident, by returning to France with the like authoriza
tion, and making a similar declaration to that prescribed 
in Art. 18.

The same principle has been extended by the Court of 
Lyons (March 11,1835) to the case where such a marriage 
has been dissolved by a decree of divorce duly rendered 
by the foreign court.1

As far as this article refers to the case of a woman re
covering her French nationality, if residing in France, by 
the mere fact of her husband’s death, we consider it un
reasonable, as it may impose such a nationality upon her 
against her will.

It will be observed that the above cited Art. 19 
speaks only of the case of a woman who has lost her 
French citizenship by her marriage to an alien because 
under the French law a woman does not lose her French 
citizenship by her husband s change of nationality during 
the marriage.2

The law of Feb. 14, 1882, admits by clear implica
tion that the children whose father, being a native French
man, has acquired a foreign nationality before their birth, 
retain such foreign nationality although their father re
acquire French citizenship during their minority; but 
at the same time it confers upon them the privilege of 
acquiring French citizenship by declaring that they adopt 
the same, and renounce all foreign allegiance ; such decla
ration to be made with the consent of their father or wid
owed mother upon their entering either the French naval 
or military service or the government schools,—Art. 10 
of the Civil Code having already conferred upon all chil
dren whose fathers had lost their French nationality prior

1 Aubry & Rau., vol. i. p. 244, note 4.
2 See decision of Cour de Douai, Aug. 3, 1858, cited p. 27.
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to the birth of said children, the privilege of acquiring 
French citizenship within a year after attaining their 
majority, subject to the conditions of Art. 9.

Italian Law. —According to provisions of Arts. 11 
and 14 of the Italian Code, the Italian woman who 
shall have lost her citizenship either by her marriage to a 
foreigner or by abandoning her residence in Italy upon 
the occasion of her husband’s losing his Italian citizen
ship, may, upon becoming a widow, recover her original 
nationality by taking up her residence in the kingdom 
and making the prescribed declaration before a proper 
officer.

The child who shall in like manner have lost his Italian 
citizenship by reason of his abandoning his residence in 
the kingdom subsequently to his father’s loss of citizen
ship, may recover the same within a year after attaining 
his majority, by making the necessary declaration before 
a competent civil officer at his place of residence, if he be 
then residing in Italy, or else by making such declaration 
before a diplomatic or consular officer abroad, and estab
lishing his domicile in Italy within a year thereafter.1

German Law. — It may fairly be inferred from the 
principles enunciated in the law of the German Empire 
already referred to, that in case a German who has lost 
his original nationality shall recover the same in accord
ance with said law or treaty stipulations, his wife and 
minor children are to be considered as impressed with the 
German nationality, provided they establish their domicile 
in Germany.

Russian Law. — A Russian subject marrying a foreign 
husband, and therefore considered a foreigner, may, on the 
death of her husband, or in case of her divorce, return to 
her former allegiance.

1 Italian Civil Code, arts. 11, 6, and 5.
4



The children, in this case, who are born in Russia, or 
who, if born abroad, have finished their education in the 
Russian upper or middle school, will be admitted to Russian 
allegiance, should they so desire, a year after they shall 
have attained their majority.1

1 Russian Naturalization Law, March 6,‘ 1864. See Foreign Relations 
of the United States, Part II. (1878), p. 1288.
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CHAPTER IV.

DOMICILE.

Westlake remarks (page 259 et seq.) that domicile, as 
now understood in England, was unknown both to the 
Roman and early English law, but was introduced into 
England as a necessary consequence of its increased rela
tions with the Continent of Europe; he then says: —

“ The personal statute or law, with domicile as its criterion, 
is certainly applied in England to some extent or other with 
regard to guardianship, the capacity to marry, the effect of 
marriage on property, the legitimation of children by the sub
sequent marriage of their parents, the succession to movable 
property on death, and the transfer of property not at the 
time within any territorial jurisdiction. There is considerable 
authority for its application to the capacity for other contracts 
than that of marriage; and with regard to the beneficial suc
cession on death to movable property, after payment of debts, 
it is allowed without dispute to cover the whole ground.”

In their notes appended to the case of Guier v. O’Daniel, 
the learned editors of the American Leading Cases (4th 
edition, Vol. I. page 742) make the following remark:

“The succession to movable property whether testamentary 
or in case of intestacy, the jurisdiction of the probate of wills, 
the liability to legacy duty, the right of voting, liability to 
taxation and to military duty, the jurisdiction of the federal 
courts as between citizens of different States, national char
acter for purposes of trade and in case of war, all depend 
upon the party’s domicile or legal residence.”
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Various American cases are cited in support of these 
several propositions; they then justly observe: —

“ A distinction, however, should be noted between natioml 
domicile, upon which the law applicable to the person and per
sonal rights depends, and the domestic, or local domicile within 
a nation or State, upon which certain municipal privileges and 
obligations depend.” .

Messrs. Aubry & Rau., in their admirable “ Cour de 
Droit Civil Franqais” (3d edition, Vol. I. page 279 et seq), 
thus explain the consequences to a foreigner of acquiring 
a complete legal domicile in France: —

“ He has the right to adopt and be adopted; he can claim 
the benefit resulting to him from an application of Art. 2121 of 
the Civil Code, which secures the right of wives and minors 
by a legal mortgage on the property of the husbands and guar
dians respectively ; he is allowed the privilege of making a judi
cial assignment of his property for the benefit of his creditors; 
he can be no longer required to furnish security for costs; he 
may summon other foreigners before the French courts; compel 
the execution of obligations contracted by them in his favor 
since the acquisition of such domicile, as per Art. 14 of the 
Civil Code; and he may require other foreigners who sue him 
to give security for cost of suit; and finally upon his death his 
personal estate is governed by the French law.”

"In modem law,” says Savigny (page 125), “domicile is 
to he regarded as determining, in the ordinary case, the 
particular territorial law to which, as his personal law, 
every individual is subject; and this proposition has at 
all times found general acceptance;” and on page 128 he 
says : “ According to the general laws of Prussia the 
personal law of individuals is undoubtedly determined 
by domicile, without any distinction between natives and 
foreigners.”
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The foregoing citations show the importance of agree
ing upon certain rules for determining what is the 
legal domicile; or, in certain doubtful cases, and for 
particular purposes, the quasi legal domicile of every 
person.

We proceed to discuss the subject as regarded from the 
m^rnational rather than from the m^mnational point of 
view.

I. Domicile of Origin. English omd American Law. — 
We believe it to be a universally admitted principle, that 
a child acquires at its birth the domicile of its father, 
supposing such child to be legitimate; and if illegitimate, 
that of its mother.1 This principle is recognized in Eng
land and in the United States.1 2

French and Belgian Law. — The French (and Belgian) 
Civil Code (Art. 108) declares that the domicile of the 
minor, until he is emancipated, is that of his parents.

Italian Law. — A similar principle is enunciated in the 
Italian Civil Code, Art. 18.

German Law. — “ Children born in wedlock have un
questionably from their birth the same domicile as their 
father. They may, however, afterwards freely choose 
another domicile when their original one ceases. It must 
in like manner be said of natural children that the domi
cile of the mother is to be regarded as theirs.”3

Illegitimate Children acknowledged by Father. — If, how
ever, an illegitimate child be acknowledged by its father 
at the time of its birth, such child would generally be

1 See Story’s Conflict of Laws, § 46, Rule 1; Calvo, Droit International, 
vol. ii. p. 126, § 887.

2 See Westlake, Private International Law, 1880, §§ 233, 234 ; Hare & 
Wallace’s American Leading Cases, 4th edit., vol. i. p. 745.

3 Savigny, p. 100.
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considered as having the domicile of its father, except in 
England and most of the United States.1

II. Domicile of Choice, either generally or for special 
Object, as, e. g., for Purposes of Succession, Marriage and 
its Incidents, Contracts, etc. — “Of all questions of law/’ 
says Sir W. Yernon Harcourt, “ those which concern domi
cile are the most complicated and obscure, because they 
ultimately depend upon the intention, which is necessarily 
of all things the most difficult to determine.” 1 2

This is particularly true when applied to the questions 
of determining the place of a man's legal domicile within 
his own State or country; in which case the presumption 
of the party's intention is based upon a preponderance of 
evidence after a careful examination of numerous and often 
conflicting facts and circumstances. But much stronger 
evidence ought in our opinion to be required to establish 
both the intention and the actual fact of a change of 
domicile from one country to another, than that of a 
change within the limits of the same country; and we 
must moreover, in such case, take into account the law 
of the place to which such domicile is alleged to be trans
ferred. It is important, at the same time, to keep in view 
in this connection the principle enunciated by Justice 
Grier in White v. Brown (Hare & Wallace, Am. Leading 
Cases, Yol. I., page 748), that “allegiance to the existing 
government or the exercise of political rights constitutes 
no part of the definition of domicile, though these facts 
may be of great importance in judging of the intention.”

When a person has ceased to be sub potestate, whether

1 See Wharton's Conflict of Laws, § 37; Foelix, Droit International 
Prive, 4th edit., vol. i. p. 56; Calvo, Droit International, vol. ii. § 887.

2 See Foreign Relations of United States, 1873, p. 1243 ; Opinion 
accompanying Report of English Commissioners, Feb. 20, 1869.
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by attaining his majority, or by emancipation, he may 
change his general domicile when he pleases. In order to 
such change, there must be an actual abandonment of the 
old domicile, an actual establishment of one’s residence in 
another place, and an actual intent to regard this latter as 
the place of one’s permanent abode. Such an intent can
not, of course, be presumed where no attempt is made to 
satisfy the express requirements of the law, if any such 
there be, as to the establishment of a domicile in the new 
place of residence.

American Law,—In England and most of the United 
States there are no express provisions of law upon the 
subject; the intention of the party must therefore be in
ferred partly from his declaration, but principally from 
his acts, as in such cases it may be truly said that actions 
speak louder than words.

Thus when the question presents itself, which of two 
or more places is properly to be regarded as a man’s domi
cile, evidence is often taken to show at which of such 
places he votes, pays taxes, carries on his business, has 
his family residence, etc.; also, as to declarations made 
by the party in formal acts or on solemn occasions, show
ing which of these places he himself regarded as his 
domicile.

Judicial Decisions, — In the case of Guier v, O’Daniel, 
which came before the Orphans’ Court of Philadelphia, 
and was reported in 1 Binney, 349-355 (being also cited 
in Hare & Wallace’s American Leading Cases, 4th edi
tion, Vol. I. page 733, etc.), it was necessary to decide 
what was the place of domicile of the deceased Thomas 
Guier, in order to determine by what law the distribution 
of his personal estate should be regulated. It was shown 
that the father of the deceased had established his domi
cile in Delaware during the minority of the latter, and



that the money in dispute formed part of the proceeds of 
a cargo of coffee which had been sent to Philadelphia and 
sold there after the death of the intestate and on account 
of his estate. It was also shown that the deceased, who 
was a seafaring man, had always, with one or two excep
tions, both before and after attaining his majority sailed 
from the port of Wilmington in Delaware, and had usually 
boarded in this latter town during the intervals between 
his voyages.

In this case the court, by Rush, President, said: “ The 
apparent or avowed intention of constant residence, not 
the manner of it, constitutes the domicile. . . . There is no 
fixed period of time necessary to create a domicile. It may 
be acquired after the shortest residence under certain cir
cumstances ; and under others, the longest residence may 
be insufficient for the purpose.”

The court then cites the English case of Major Bruce, 
decided in the House of Lords to the effect that there can 
be no change of domicile, whatever be the intent, unless 
accompanied by an actual change of residence; and after 
reciting the facts in this case declares it to be “ extremely 
doubtful whether voting and paying taxes are in any case 
necessary to constitute a domicile, which, being a question 
of general law, cannot depend on the municipal regula
tions of any State or nation.” (We will say, in passing, 
that we must take exception to the language of this last 
clause, for reasons that will hereafter appear.) The court 
further says : “ It is not exclusively by any particular act 
that a domicile generally speaking is acquired; but by a 
train of conduct manifesting that the country in which 
he died was the place of his choice, and, to all appearance, 
of his intended residence.”

The court accordingly held that the domicile of the de
ceased was at Wilmington, in the State of Delaware, and
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consequently that his personal property must be distributed 
according to the laws of that State.

Reference is also made by the editors of the American 
Leading Cases to the case of Putnam v. Johnson et at. (10 
Mass. 488, 495, 501), in which Parker, J., after quoting 
Yattel’s definition of domicile as consisting of “the habita
tion fixed in any place with an intention of always stay
ing there,” remarks that Yattel’s meaning probably was 
“that the habitation fixed in any place without any 
present intention of removing therefrom is the domicile; 
at least, that this definition is better suited to the circum
stances of this country.”

The following well-recognized principle is thus clearly 
stated by the court in the case of Sears v. City of Boston 
(1 Metcalf, 250; likewise referred to by the editors of the 
American Leading Cases, Yol. I. page 746): “If the de
parture from one’s fixed and settled abode is for a purpose 
in its nature temporary, whether it be business or pleas
ure, accompanied with an intent of returning and resuming 
the former place of abode as soon as such purpose is 
accomplished, in general such a person continues to be 
an inhabitant of such a place cf abode for all purposes of 
enjoying civil and political privileges, and of being subject 
to civil duties.”

On the other hand, the principle is laid down by the 
same editors, as established by the American authorities, 
that “ a removal of one’s self and family with a bona fide 
intention of abandoning the former place of residence and 
becoming an inhabitant or resident of the place to which 
the removal is made, is an immediate change of domi
cile;” and that “domicile may be acquired by the shortest 
residence, if with a design of permanent settlement; and 
great length of time will not of itself establish domicile, 
where the purpose was and continues to be temporary.”
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It is further settled, as stated by tbe editors of the 
American Leading Cases (loc. cit.), that “if a native citizen 
of one country goes to reside in a foreign country, and 
there acquires a domicile by residence, without renoun
cing his original allegiance, his native domicile reverts as 
soon as he begins to execute an intention of returning; 
that is, from the moment that he puts himself in motion, 
bona fide, to quit the country sine animo revertendi ”

,In a Massachusetts case (Whiting v. Inhabitants of 
Sherborne, 12 Allen) it was held that “in order to ac
quire a new domicile it is not necessary that the person 
should reside in the place in question with the purpose of 
making it his permanent home and residence; but it is 

• sufficient if he resides there with the intention to remain 
for an indefinite period of time, and without any fixed or 
certain purpose to return to his former place of abode.”1

In the important case of Dupuy v. Wurtz (8 Sickles, 
53 N. Y. Reports, 556), the Court of Appeals of the State 
of New York expressed itself as follows: “ For the pur
pose of succession, every person must have a domicile, 
and but one; and the domicile of origin will be presumed 
to continue until a new one is acquired. . . . The inten
tion to make such change [that is, of domicile], especially 
where the change is to a foreign country, must be estab
lished by very clear proof.” Special interest attaches to 
this case, because the court therein establishes the princi
ple within its jurisdiction, that prolonged residence in a 
foreign country, even if accompanied by the absence of 
any definite intention of returning to one’s native country, 
does not suffice to effectuate a change of domicile, where 
the party does not comply with the formalities prescribed 
by the foreign law for the establishment of a legal domi
cile. The court says in this connection, “ It seems that 

1 American Law Register, vol. vi. p. 316 (New Series).
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under the provisions of Art. 13 of the Code Napoleon,
. . . foreigners are not admitted to the exercise of all 
civil rights, and consequently cannot acquire a domicile, 
in France without having obtained the prescribed au
thorization and continuing to reside there; ... as, there
fore, no such authorization was obtained by the testatrix,” 
etc. The court accordingly held in this case that the 
domicile of origin remained, notwithstanding the fact that 
the testatrix had, in consequence of the state of her health, 
declared to her friends that she never expected to return 
to New York.

Story lays down in §§ 46, 47, and 48, of his Conflict of 
Laws, the more important rules which have been gener
ally adopted as guides in determining the question of 
domicile. We would suggest, however, that his 13th 
rule (§ 47) would be rendered more complete by adding 
the words “or in consequence of ill health,” after the 
word “imprisonment.” Eule 3, § 48, ought also, in our 
opinion, to be modified so as to read as follows: “ A 
national character acquired in a foreign country by resi
dence MERELY, THERE HAVING BEEN NO RENUNCIATION OF 
HIS NATIVE ALLEGIANCE (AND WITH IT, OF COURSE, HIS
original domicile), changes when the party has left the 
country, animo non revertendi, and is on his return to the 
country where he had his antecedent domicile,” etc.; for 
if, on the other hand, a party has entirely forfeited his 
original domicile by virtue of some express provision of 
its laws, it is evident that some positive declaration on his 
part, and authorization on the part of his original govern
ment, may be necessary in order to his recovery of his 
original domicile. •

If, moreover, after abandoning his domicile of origin, a 
party has acquired in succession two or more domiciles 
of choice, then would it not be reasonable to hold that
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upon his relinquishing his last domicile, the one immedi
ately preceding it would re-attach until a new one has 
been positively acquired?

English Law.— The English law on the subject of 
•domicile is substantially the same as the American; or 
perhaps we ought rather to say that most of the princi
ples which have been laid down by the English courts in 
this connection have been accepted and acted upon in the 
United States.1 “ The result of the more recent English 
cases,” says the editor, Eedfield, in the 6th edition of Story, 
§ 49 by “ seems to be, that to a change of national domicile 
there must be a definite and effectual change of national
ity. In the language of Lord Kingsdown in the latest 
•case [Moorhouse v. Lord], where the subject is discussed 
in the House of Lords, ‘ a man must intend to become a 
Frenchman instead of an Englishman/ ” We confess, 
however, that this position is somewhat unintelligible to 
us in view of the English common-law doctrine of perpet
ual allegiance, the above case having been decided long 
before the Naturalization Act of 1870 was passed.

Westlake points out a distinction which is not generally 
noticed by other writers, but which has a special impor
tance in connection with English jurisprudence; he ob
serves (page 263): “ Within Christendom, every person 
is a member of that civil society in the territory of which 
he is domiciled ; in the East, every person is a member of 
that civil society existing in the territory in which he is 
domiciled, which his race, political nationality, or religion 
determines. The former case is exemplified in an English, 
Scotch, or French domicile; the latter,in an Anglo-Indian 

•or Anglo-Turkish domicile.”
Judicial Decisions. — In the recent interesting case en

titled In re Tootal’s Trusts,2 tried before Mr. Justice 
1 See Story, 6th edit., § 49a, etseq. 2 23 Law Rep. Ch. D., p. 632. .
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Chitty, the question of domicile in general, and of Anglo- 
Indian and of an alleged Anglo-Chinese domicile in 
particular, was fully and learnedly discussed. In this 
case, Mr. Tootal, an Englishman by birth, had established 
his residence, and the seat of his business, at Shanghai, 
many years before his death, which occurred at that place 
in 1878, leaving a will which was duly admitted to probate 
in the Supreme Court of China and Japan at Shanghai. 
The legacies payable in China under said will having been 
paid, the balance of the estate was remitted to England 
for the payment of legacies due in that country; and a 
petition having been presented on behalf of such English 
legatees, praying for the distribution of these assets, the 
Inland Eevenue Commissioners intervened, and claimed 
payment of legacy duty on the whole of the testator’s 
personal estate.

It was declared by the court that “ the liability of the 
personal estate of a testator or intestate to legacy duty 
under the Legacy Duty Acts depended on his domicile at 
his death. If such domicile was in Great Britain the duty 
was payable, if out of Great Britain no duty was payable, 
and the fact of the personal estate being locally situate in 
Great Britain, or having been transmitted to Great Britain 
for the purposes of being paid to legatees, were immaterial 
circumstances.” It was consequently necessary to decide 
whether the testator had lost his domicile of origin and 
acquired a new domicile at Shanghai. It was clear that 
he could not have gained a strictly Chinese domicile and 
to obviate this difficulty the counsel for the petitioners 
ingeniously pleaded that the deceased had acquired a 
domicile analogous to what was known as an Anglo- 
Indian domicile, and which they designated by the name 
of Anglo-Chinese. The judge, however, pointed out wTith 
force and clearness the distinction which existed between
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the two cases. The East India Company had exercised 
over India a jurisdiction which was independent of the 
English Government, and which was in its nature terri
torial; it was reasonable, therefore, that its officers, who 
had bound themselves to service and residence in India for 
indefinite periods, should be considered as thereby losing 
their English and gaining an Anglo-Indian domicile. In 
Shanghai, on the contrary, the territorial sovereignty be
longed to the Emperor of China, who had merely accorded 
by treaty to the English the right to exercise certain juris
diction over English residents only; as a means of exer
cising which jurisdiction the Supreme Court at Shanghai 
was instituted by Her Majesty. By the order in Council, 
by which the Supreme Court was established, it was pro
vided that, subject to the order, the civil jurisdiction 
should, as far as circumstances admitted, be exercised 
upon the principles of and in conformity with the com
mon law, the rules of equity, the statute law, and other 
laws for the time, being in force in and for England. Mr. 
Justice Chitty quotes Lord Westbury as laying down the 
principle in Bell v. Kennedy (Law Beport, 1 H. L. § 307, 
page 320), that domicile implies a connection with a certain 
locality or country, and not merely with a civil society 
existing therein; and he therefore emphatically declares 
that “ there is no authority in English law that an indi
vidual could become domiciled as a member of a community 
which was not the community possessing the supreme or 
sovereign territorial power” His Lordship therefore held 
that “ there was no such thing known to the law as an 
Anglo-Chinese domicile, that the testator’s domicile re
mained English, and that the circumstances were not 
sufficient to create any exception from the broad principle 
that legacy duty was payable where the domicile was 
British. The declaration would therefore be, that duty
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was payable in respect of the whole of the testator’s 
estate.”

Another very interesting and important case in which 
the principal question involved was that of domicile, was 
recently heard in London before Mr. Justice Butt, on pro
ceedings for the probate of the will of a certain Peter 
Francis Adrian Yander Yyver, the judgment of the court 
being reported in the “ Times ” of June 26, 1883.

The career of the testator in this case was a somewhat 
remarkable one. He was bom in Holland, of Dutch 
parents, in 1820, was married there to a Dutch lady, 
who was divorced from him by Dutch law in 1844. 
The issue of this marriage was a daughter, who now ap
peared as one of the defendants to contest the validity of 
the will offered for probate. In 1845, Mr. Vander Yyver 
went to England, and never returned to Holland except 
for a few occasional visits. He established himself in 
business in London, but was soon declared bankrupt, and 
subsequently to 1859 he was upon three different occa
sions declared bankrupt in Scotland, where he carried on 
business while retaining his office in London.

In 1870- he took a cottage in Jersey, and subsequently 
opened an office and succeeded in obtaining the appoint
ment of Consul for Uraguay in that island. He also 
travelled considerably on the Continent. His principal 
place of residence, however, from 1869 to his death in 
1882, was Peckham Rye (London), in a house which he 
had taken in the name of Harriet Gravestock, with whom 
he lived for many years as his wife, and by whom, as 
legatee and executrix, the will in question was offered for 
probate, all the expenses of said residence being de
frayed by the testator. It was moreover shown by the 
testimony of three witnesses that shortly before his death 
he was arranging for the purchase of a residence with a
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view to ending his days in England. The principal busi
ness carried on by him in the island of Jersey appears to 
have been the trading in foreign titles or patents of nobil
ity; and his fortune, which was believed to have been 
derived from this business, was invested exclusively in 
English securities.

In 1850 he commenced cohabitation with a French 
woman named Pauline; and after having three children 
by her, was married to her in 1856, in due form of law, 
at St. George’s, Hanover Square, London. In 1860 she 
commenced proceedings for a divorce in Scotland; but her 
husband pleaded that he and she were Dutch, and the 
proceedings were abandoned. Notwithstanding that she 
resided apart from her husband after her abandonment of 
him in 1859, they met from time to time, and two chil
dren were born to her subsequently to that date. He even 
obtained for her the title of “ Countess ” (and for himself < 
the title of “ Count ”) at some period later than 1870.

This woman testified that the deceased had always ex
pressed to her his intention of returning to live in Hol
land as soon as he had money enough. It further appeared 
that, having secured for himself by some means a distinc
tion or order from the Bey of Tunis in 1880, he had 
applied to the King of Holland for permission to wear 
such decoration; setting forth in his petition that he was, 
and had always been, a Dutch subject, and had always 
been domiciled in Holland.

The plea was put in on behalf of the daughter by the 
wife, that she was entitled under the Dutch law to a 
certain vested interest in her father’s estate, but little 
or no importance was attached to this by the judge. 
The great question involved was declared to be that of 
domicile; and here, as the judge well remarked, the testa
tor’s action spoke much louder than his words. While
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evidently regretting that the consequence of his decision 
would he to give the testator’s estate away from his 
daughter by his first lawful wife, and away too from his 
second lawful wife and his children by her, and to bestow 
it upon a woman with whom he had had illicit inter
course for years, but who had borne him no children, 
still the judge felt compelled to decide in favor of the 
validity of the will, on the ground that the testator’s 
domicile was English, and that the will was good according 
to the law of such domicile.

French and Belgian Law. — The French (and Belgian)1 
Civil Code enacts as follows: —

Art. 102. The domicile of every Frenchman (or Belgian); 
as regards the exercise of his civil rights is at the place' 
where he has his principal establishment. Art. 103; 
Change of domicile is effectuated by an actual residence 
in another place, accompanied by the intention of fixings 
one’s principal establishment there. Art. 104. The evi
dence of such intention is shown by an express declaration 
made at the mayor’s office of the place which the party 
quits, and of that of the place to which he transfers his- 
domicile. Art. 105. In the absence of such express decla
ration, proof of the party’s intention will depend upon the- 
circumstances of the case. Art. 106. A citizen called to* 
the exercise of any public functions of a temporary or 
revocable character will retain his original domicile unless, 
he has expressed an intention to the contrary. Art. 107. 
The acceptance of an office conferred for life carries with* 
it an immediate transfer of the domicile to the place where, 
the duties of such office are to be discharged.

This Code further contains a provision for the selection’ 
of a special domicile, which is unknown to the English, 
and with one or two exceptions to the American law. 
Art. Ill is as follows: When an instrument contains
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the specification of a domicile for either or both of the 
parties different from that of the real domicile, all notices, 
demands, or acts of procedure referring to said instrument 
may he served at the domicile so agreed upon, and before 
the judge thereof.

Such is the general law of France and Belgium so far 
as concerns citizens who are sui juris; but when we come 
to consider the law of domicile as applicable to foreigners, 
we find different interpretations given by the courts of 
these two countries to the provisions of Art. 13 of the 
Civil Code, which reads as follows : “ The foreigner who 
shall have been permitted by the authorization of the 
President (or King) to establish his domicile in France 
(or Belgium) shall enjoy all civil rights so long as he 
.-shall continue to reside there.” .

French Decisions. — Under this, the Cour d’Appel of 
Paris decided, Dec. 15, 1855, that a foreigner who has not 
obtained such authorization from the government can
not be considered as having acquired a legal domicile in 
France, no matter how prolonged may have been his resi
dence in the country.1

See, to the same effect, judgment of Tribunal de Bor
deaux, in. case of Arcueil c. Pepin, Aug. 17, 1870, con
firmed by that of the Cour de Bordeaux, Aug. 5, 1872:1 2 
This latter case was the more remarkable, inasmuch as 
M. Pepin was a native-born Frenchman, and resided in 
France for nearly twenty years after his abandonment of 
his American domicile.

See, also, judgment of the Cour dAppel of Paris (Ire 
Chambre), in case of Morand c. Commune de Megkve, 
July 29, 1872.3 And, above all, the decisive decrees of

1 Sirey, Supplement, 1871, Code Civil, art. 13, § 3.
2 Journal du Droit International Prive, 1874, p. 180, and already re

ferred to in chap. iii. p. 45. 3 Ibid., 1874, p. 122.
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the Cour de Cassation in the case of Melizet, dated Jan. 
12, 1869, and in the case of Forgo, May 5, 1875;1 there 
having been, in this latter case, a de facto domicile of not 
less than sixty years. The same principle was adopted 
and applied by the Tribunal Civil d’Evreux, in the judg
ment rendered in the case of Cuirana c. Cal vet y Torres, 
Aug. 17, 1881.2

Belgian Decisions. —As regards the acquisition of a gen
eral or strictly legal domicile, it is not a little remark
able that the Belgian Cour de Cassation has come to a 
conclusion diametrically opposite to that arrived at by 
the Cour de Cassation of France; the Belgian court hav
ing decided that such a domicile can be acquired by a 
foreigner without the express authorization of the gov
ernment mentioned in Art. 13 ; an actual residence 
coupled with the intention of fixing his principal estab
lishment in the kingdom, being sufficient to constitute 
such domicile.3

Italian Law. — Art. 16 of the Italian Code defines the 
civil domicile of a party to be at the place in which he 
has the principal seat of his affairs and interests. It 
further defines residence as the place where a person has 
his habitual habitation. From this apparent antithesis it 
would appear as if the idea of domicile were independent 
of that of residence; and yet that such is not the case 
would seem to follow from the language of Art. 17, 
which says, that a change of domicile is effected by the 
transfer of one’s residence to another place, with the in
tention of fixing therein his principal establishment; such 
intention is proved either by a formal declaration, or by 
the attendant circumstances, as in France. The only

1 Journal du Droit International Prive, 1875, pp. 344, 358.
2 Ibid., 1882, p. 197.
8 See decree of said court, Aug. 3, 1848, cited by Hans, p. 103, § 21.
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mention in the Italian Civil Code of a domicile acquired 
by a foreigner is that of Art. 8, already referred to in 
Chapter I.; in which article it is expressly stated that 
a residence for merely commercial purposes is insuffi
cient to determine the domicile. The term as here used 
should, however, be taken in connection with the subject- 
matter of which the article treats. It would consequently 
follow, that a residence of ten consecutive years is re
quired of a foreigner, in order to constitute such a domi
cile as would have the effect only of making his children, 
born in Italy, presumably Italian subjects.

We need only add that any foreigner, however short may 
have been his residence, may claim the benefit of Art. 3 
of the Civil Code, which provides without any restriction 
that the foreigner is admitted to enjoy the civil rights 
conferred upon citizens.

Mexican Law. — Article 26 of the Mexican Civil Code 
is thus worded: “ The domicile of a person is the place 
where he habitually resides; for want of this, that in 
which he has the principal seat of his business; for 
want of both, the reputed domicile of a person is the 
place in which he is found.’* III.

III. Of Persons non sni juris. English and American 
Law. — 1. Of Married Women. It is a universally 
recognized principle of law, that the wife, if not legally 
separated, has the domicile of her husband.1

French Law. — The language of the French Civil Code 
(Art. 108) is as follows: “ The wife has no other domi
cile than that of her husband.” This, however, no longer 
applies to a woman who has obtained a separation de corps. 
This is not merely the opinion of text-writers, but has

1 See Westlake, § 241 ; Story, 8th edition, § 46, and editor’s foot
note.
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been so decided by the Cour d’Orldans, Nov. 25, 1848, 
which expressly held that the wife so separated has the 
right to select a legal domicile distinct from that of her 
husband. •

Mr. Glasson, in an article published in the Journal du 
Droit International Prive (Yol. VIII., 1881, page 113), 
states that it is a controverted question whether the au
thorization accorded to a foreigner to establish his domi
cile in France enures to the benefit of his wife and 
minor children.

On the other hand, Mr. Haus, after remarking that the 
status, condition, and capacity of a foreigner who is domi
ciled in Belgium are governed by the Belgian law, adds 
that the same is true as regards his wife and minor chil
dren, their domicile being considered the same as that of 
the husband and father.1

Italian Law. — The Italian Code has supplied the 
omission in the French Code, Art. 18 thereof being thus 
worded: “ The wife who is not legally separated has the 
domicile of the husband.’’

German Law. — Savigny (page 100) says: “ Wives have 
universally and necessarily the same domicile as their 
husbands. This domicile is retained by the widow so 
long as she does not enter into a new marriage or other
wise voluntarily change her domicile.”

2. Of Minors. It is also a generally received princi
ple that minor children have the domicile of their father, 
and after his death that of their mother; but that if 
the latter acquire a new domicile by re-marriage, she 
does not impart the same to her children by the former 
marriage.

English Law. —Westlake (§ 238) asserts that the mother, 
after the father’s death, can change the domicile of her

1 Haus, p. 132, § 29.
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minor children only in case she be their guardian, and 
not always then; but in his note to the same section he 
admits that in imposing this restriction he has gone be
yond the authority of the cases cited; namely, Potinger 
v. Wightman (1817), 3 Mer. 67; Johnstone v. Beattie 
(1843), 10 C. & F. 66 ; Sharpe v. Crispin (1869), L. R, 1 
P. & M. 617.

American Law. — Mr. Bigelow, in his edition of Story, 
cites the same cases in support of the doctrine that “ after 
the father’s death the domicile of the minor changes with 
that of his mother.”1 He also refers to cases in New 
York, Pennsylvania, and Alabama, which go to show that 
this latter principle is the one generally recognized in the 
United States.

Mr. Bigelow further says, that in Mears v. Sinclair 
(1 W. Ya. 185) “it was held that the mother, after mar
rying again, could not change the domicile of her minor 
children ; ” but remarks thereupon, “ It is not easy to see 
a reason for the rule asserted in this decision.”

It appears to us, however, reasonable to hold that the 
mother, having placed herself under the power of another, 
ought not to be allowed to do for her children what she 
can no longer do for herself; and that although the second 
husband can impose his domicile upon the wife, he ought 
not to be allowed to impose it upon the children, who are 
strangers in blood, and whose interests are not identical 
with his own.

Power of Guardian to change Domicile of Ward. — There 
seems to be a conflict of opinion, and considerable uncer
tainty, as to the right of a guardian to change the domi
cile of his ward. Upon this point Westlake remarks 
(§ 238): “ A guardian, whether appointed by the father 
under that law, or by that law or jurisdiction itself, can- 

1 Story, 8th edition, p. 48, note c.
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not change the ward’s domicile except so far as he may be 
permitted to do so by the terms of his appointment, or by 
the law or the public authority under which he holds his 
office.”

We do not think that the father can rightfully confer 
upon the testamentary guardian appointed by him author
ity to change the ward’s domicile so long as the mother is 
living and unmarried. After her death or re-marriage the 
court of competent jurisdiction might, we think, properly 
authorize a guardian to change his ward’s domicile for 
good cause shown. Of course we are speaking only of 
the change of domicile within the limits of the same 
country; for in our view no guardian, as such, can be 
empowered to remove a minor’s domicile from one coun
try to another. •

In this connection Story remarks (§ 506, note 1): “In 
the case of a change of domicile by a mere guardian, not 
being a parent, it is extremely difficult to find any reason
able principle on which it can be maintained that he can 
by any change of domicile change the right of succession 
to the minor’s property;” while his editor, Mr. Bigelow, 
in note c to § 46, observes : “ But the guardian or commit
tee may change the residence of a lunatic from one place 
to another within the same State or country. This has 
been held in cases where the jurisdiction of a probate 
court to grant administration depended upon the lunatic’s 
residence in a particular county or place. Holyoke v. 
Haskins, 5 Pick. (Mass.) 20; Anderson v. Anderson, 42 
Yt. 350. It would probably be so in a question of resi
dence arising under the English poor-law. Reg. v. Whitby, 
L. R. 5 Q. B. p. 331. A similar rule has been applied in 
the case of a minor whose father and mother were dead, 
where the question was in what town the minor should 
be taxed (Kirkland v. Whately, 4 Allen (Mass.) 462;
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and where the question was one of jurisdiction (Ex parte 
Bartlett, 4 Bradf. (N. Y.) 221; see Marheincke v. Grothaus, 
72 Mo. 204).”

Emancipated Minors. — When the minor, being a male, 
is emancipated from the power of others, he acquires the 
right to choose his own domicile.

There is no statute provision on the subject of eman
cipation in England, or in most of the United States; 
but when a minor son has left his father’s house, has 
established his residence elsewhere, and is providing 
for his own support, it seems to us that such residence 
ought to be regarded as his true domicile unless the 
change were plainly detrimental to his own interests 
or to those of others. At all events, such is the case 
if the minor has married and become the head of a 
family.

French and Belgian Laiv. — The French Code (Arts. 
676 and 677) declares that a minor is emancipated by his 
marriage, and authorizes the emancipation by the father, 
or, after his death, by the mother, of an unmarried minor 
child above the age of fifteen.

An orphan minor may be emancipated, after arriving at 
the age of eighteen years, by a vote of the family council, 
confirmed by the juge de paix. That the minor so eman
cipated has the power of electing his own domicile, seems 
to follow as a matter of course, from the language of 
Art. 108; namely, that the minor, if not emancipated, 
has his domicile with his parents or guardian. This arti
cle appears (as already stated, page 33) to be considered 
applicable to minor children of the foreigner who pos
sesses a legal domicile in Belgium, while it is doubtful 
whether it would be applied in France to minors similarly 
situated in that country.1

1 Haus, p. 132, § 29.
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Italian Law.—The Italian Code (Arts. 310, 311) pro
vides in like manner for emancipation by marriage, or 
by a formal act on the part of the father, mother, or 
family council; the only difference being that the age 
required for the emancipation of an unmarried minor is 
in all cases that of eighteen years. The provisions of 
Art. 18 of this Code, as to the domicile of a minor, are 
identical with that of Art. 108 of the French Code 
above cited.

It must be remembered, however, that in conferring 
upon the ward the domicile of his guardian, the French, 
Belgian, and Italian laws have only in view a domicile 
within the limits of the State, and that within those lim
its there exists an absolute uniformity of law, so that the 
rights and interests of the minor could not be affected by 
the guardian’s transfer of his domicile from one locality 
to another. IV.

IV. Of the Law which governs in the Absence of a 
well-defined Legal Domicile. —'A person may lose his 
domicile in a State, under the express provisions of the 
law of such State, as a consequence of his absence there
from beyond the period fixed by such law; or he may 
have given the most satisfactory evidence of his intention 
to abandon his former domicile absolutely and forever; 
and yet he may not in either of these cases have acquired 
a perfect legal domicile elsewhere.

The question then arises, What law should govern as to 
his personal capacity, the testamentary disposition, or the 
distribution ah intestato of his estate, etc.; should it be 
the law of his last legal domicile, or that of his actual 
residence ? In our opinion, clearly the latter; for it seems 
both unreasonable and unjust to bind a man or his estate 
by the extra-territorial application of laws from whose
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operation he has sought to relieve himself, or been relieved 
by the express terms thereof.

Moreover, it may often be presumed that the party 
either imagined his actual residence to be tantamount to 
a legal domicile, or purposed to make it such, and in
tended therefore to submit himself and his personal prop
erty to the jurisdiction of its laws. Such presumption 
cannot however be entertained where the change of resi
dence has been from the native to a foreign country, and 
where the party has taken no steps towards the acquisition 
of citizenship in the latter.

We are aware that the principle is generally laid down 
that when a domicile of choice is abandoned, the domicile 
of origin reverts and re-attaches until a new one is fully 
acquired.

This we' consider to be reasonable in all cases where 
the party has returned to the place of his native domicile, 
or has set himself in motion to do so, but not otherwise.

English Law. — In the case of Munroe v. Douglas 
(5 Mad. 379), Sir John Leach, in delivering judgment, 
said: “A domicile cannot be lost by mere abandonment. 
It is not to be defeated animo merely, but animo et 
facto; and necessarily remains until a subsequent domi
cile be acquired, unless the party die in itinere toward an 
intended domicile.” While, on the other hand, in the 
case of Udny v. Udny (L. R 1 H. L. Sc., p. 458), Lord 
Westbury declares: “Domicile of choice, as it is gained 
animo et facto, so it may be put an end to in the same 
manner. Expressions are found in some of the books, 
and in one or two cases, that the first or existing domicile 
remains until another is acquired. This is true if applied 
to the domicile of origin, but cannot be true if such 
general words were intended (which is not probable) to 
convey the conclusion that a domicile of choice, though
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unequivocally relinquished and abandoned, clings, in spite 
of his will and acts, to the party until another domicile 
has animo et facto been acquired.” 1

Westlake (§ 244) lays down the following as the rule 
established by the later English authorities: “ Abandon
ment of a domicile of choice, without a sufficient intention 
being directed towards any other country, and consequent 
commencement of an unsettled life. The domicile of 
origin reverts on the abandonment of the domicile of 
choice, and continues during the unsettled life.”

In the recent case, entitled In re Tootal’s Trusts,2 tried 
in the Chancery Division of the High Court of Justice, 
Mr. Justice Chitty gave judgment to the effect that, al
though the deceased had left England in 1859, with the 
intent of establishing his permanent residence in China, 
and had actually resided in Hong-Kong from 1859 to 
1862, and thenceforward in Shanghai until his death in 
1878, he had not acquired a legal domicile in China, and 
consequently his domicile remained English and the set
tlement of his estate must be governed by the law of 
England. In this case it will be seen that the party’s 
former domicile was considered as still clinging to him in 
the view of the law, notwithstanding that he had aban
doned it animo et facto ; but whether on the ground of its 
being his domicile of origin, or of its being his last legal 
domicile, does not clearly appear.

American Law. — Mr. Bigelow, in his note c to § 47 of 
his edition (1883) of Story, after referring at considerable 
length to the cases of Munroe v. Douglas and Udny v. 
Udny, above mentioned, cites the case of National Bank v. 
Balcom (35 Conn. 351), decided in 1868, in which reliance

1 See, in reference to the foregoing, Story’s Conflict of Laws, 8th edit., 
pp. 54, 55, note.

2 23 L. R. Ch. D. p. 532, referred to on p. 60.
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was placed upon Sir John Leach’s decision in Munroe v. 
Douglas (the same not having yet been overruled by 
Udny v. Udny), and it was accordingly held that “a 
domicile of origin, in the State of New York, did not re
vive upon the abandonment of an acquired domicile in 
Connecticut.”

From this it would seem to follow, that the law of the 
last domicile continues to govern an individual and his 
property, notwithstanding his abandonment of such last 
domicile, until a new one is actually acquired.

In Graham v. Public Administrator (4 Bradf. N. Y. 
127) it was held that “to effect a change of domicile, the 
intention and the completed act must concur. While in 
transit the former domicile continues.1

According to the Civil Code of Louisiana (Arts. 38 
and 42), if a party “ resides alternately in several places, 
and nearly as much in one as in another, and has not 
declared his intention [that is, of fixing his legal domicile 
in either of such places] in the manner hereafter pre
scribed, any one of said places where he resides may be 
considered as his principal establishment, at the option 
of the persons whose interests are thereby affected.”

French and Belgian Law. — In the case of Arceuil v. 
Pepin, already referred to (pages 45 and 66), the Tribunal 
de Bordeaux held that notwithstanding the fact of M. 
Pepin’s almost uninterrupted residence in France (that 
being his native country) for nearly twenty years before 
his death, the validity of his will was to be determined 
by the law of his last legal domicile, which it regarded 
as being in the State of Louisiana, notwithstanding that 
by the express law of that State a party’s domicile therein 
is forfeited by an uninterrupted absence of more than two 
years (Civil Code of Louisiana, Art. 46).

1 Kent, 11th edit., vol. i. p. 370, editor’s note.
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On the other hand, upon an application for the distri
bution of the estate of one Meyer, a native of Hamburg, 
who had had his permanent residence and the seat of 
his business in Bordeaux from 1805 until his death, but 
had not acquired a strictly legal domicile in France, the 
Cour de Bordeaux, by its judgment of Aug. 19, 1879, de
clared that he, his wife (a Frenchwoman), and daughter, 
had .a de facto domicile in Bordeaux; and that this sufficed 
to make that city the lieu d’puverture de leur succession, 
and consequently to give the court jurisdiction (Art. 110 
of the Civil Code providing that le lieu oil la succession 
s'ouvrira sera determine par le domicile)}

It does not, however, appear from the abstract of this 
case, given in said journal, whether the estate of the de
ceased was distributed in accordance with the provisions 
of the French law, or with those of the law of his domi
cile of origin.

In the parallel case of Enregistrement v. Consorts Le 
Baudy, the Tribunal de la Seine decided, June 25, 1880, 
that inasmuch as the deceased, a Frenchman by birth, 
had established his residence in Belgium without any in
tention of returning to France, had in 1851 married in 
Belgium and continued to reside there until his death 
(which occurred while he was on a visit to France), his 
personal estate should be governed by the law of Belgium 
in conformity with the provisions of Art. 110 which we 
have just cited.2

M. Haus seems to assert (§§ 22 and 31) that if a party 
has no existing legal domicile, the law of his last domicile 
of choice should be applied, or if that domicile cannot be 
ascertained, then the law of his domicile of origin; and 
that it is only when the place of the last domicile of

1 Journal du Droit International Priv6, vol. vii. (1880) p. 586.
2 Ibid., vol. viii. (1881) p. 163.
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choice and that of the domicile of origin are both un
known, that the law of the actual residence should be 
applied.

In support of this view he refers to a decision of the 
Court of Brussels rendered July 27, 1824.

Domicile de fait. — The domicile de fait, or simple resi
dence, of a foreigner is, however, of course often taken into 
account in the absence of a strictly legal domicile for pur
poses of jurisdiction, as, for example, determining the place 
at which suits must be brought against him; the court 
which shall exercise jurisdiction in case of his insolvency, 
bankruptcy, etc.; or in the settlement of any estate left 
by him in France or Belgium.

A continual residence of six months (which is often 
spoken of as a matrimonial domicile) is requisite and 
sufficient in order that the mayor of a commune should 
proceed to the celebration of the marriage of a party (Code 
Civil, Art. 74). And furthermore a foreigner may, as 
well as a Frenchman, make his special election of domi
cile for the purposes of a contract or suit, under Art. Ill 
hereinbefore referred to.

German Law. — Upon this branch of our subject Sa- 
vigny (page 129 et seq.) remarks: —

“ The principle that domicile determines as well jurisdiction 
(forum domicilii) as the local law of the person, is insufficient 
for two possible cases, and for these cases, therefore, needs some 
addition. It may happen that the person whose forum or 
whose local law we have to determine may either have several 
domiciles or none at all.

“ In the first case, no difficulty arises in respect to the forum. 
This is completely established at each of the different places of 
domicile, and the plaintiff has a free choice, just as in the Bo- 
man law. For the local law of the person a similar determina
tion is not possible ; but one of the several places where domicile
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simultaneously exists must be selected as exclusively fixing the 
law. I have no hesitation in preferring for this purpose that 
place at which the domicile was first established, and that 
because there is no sufficient reason for supposing a change to 
have taken place in the local law to which the person has once 
subjected himself by acquiring the first domicile. . . . The second 
case for which the principle above established is insufficient, and 
therefore requires an addition, is when the person whose forum 
or whose local law we have to discover has for the present no 
domicile. This will generally occur when the person has for
merly had, demonstrably, a true domicile, but had lost it without 
choosing a new one. Then we have to regard this former domi
cile as fixing the question; and here again, as in the former 
case, for want of a sufficient reason for supposing a change. 
And from the same standpoint is to be decided the last remain
ing question, — the case in which that person had at no previous 
time established any domicile; for in such a case we must go 
back to a period when he had a domicile without any choice 
of his own. . . . This is the time of birth, at which the domicile 
of the legitimate child is that which the father has at the 
time.”

V. Of Partnerships and Corporations. — 1. The domi
cile of every partnership must be considered as being in 
the country under whose laws it is constituted, and at the 
particular place in which it has its principal establish
ment. The rights and obligations of the partners, as 
between themselves, must be determined by the laws, 
and in cases of difference by the. courts, of such domicile. 
As regards contracts made and to be executed in another 
place, the law of such other place is exclusively applicable; 
while in case of a contract entered into in one place, to be 
carried into effect partially or wholly in one or more other 
places, any question arising out of the conflict of laws 
must be determined precisely as if such contracting part
nership were a simple individual, the general mercantile
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law being taken into account as much in one case as in 
the other.

2. As a corporation is a purely artificial being, its 
domicile is in like manner to be considered as existing in 
the country under whose laws it was created, and at the 
place determined by such laws, which is presumably the 
place where the principal office of such corporation is 
situated. Not only must the rights, powers, and duties of 
the corporators as between themselves be determined by 
the special law under which the corporation was organized, 
but the powers of such corporation as regards its dealings 
with third parties must be considered as depending ex
clusively upon that law, and as incapable of enlargement 
by the application of any general law or usage, whether 
in the same or in any other country.1 The right of a cor
poration to do a particular act or to make a particular 
contract being so established, the formalities requisite for 
the proper execution of such act or contract depend upon 
the law which is applicable in any particular case just as 
though such corporation were an ordinary individual. We 
consider that the principle thus laid down is applicable 
even as to acts and contracts executed in a country by an 
agency or branch office of a foreign corporation.

1 In accordance with this view, the Tribunal of the Seine decided, 
(Nov. 9, 1846) that even when a company was organized in France for the 
sole purpose of carrying on operations in another country, it had no legal 
existence in the absence of the governmental authorization required in the 
French law. See Foelix, vol. i. p. 246, note.



CHAPTEE V. £

OF THE RIGHTS, OBLIGATIONS, AND DISABILITIES OF 
ALIENS.

I. As Regards their Relations to the State. — As a con
sequence of the influence of Christianity, the spread of 
civilization, and the immense development of commercial 
intercourse, the word “alien” has long ceased to he synony
mous with “enemy.” As a general rule, foreigners are 
freely admitted, if not gladly welcomed, within the ter

ritorial limits of every nation in Europe and America,, 
allowed to travel or settle there, and to depart with their 
property when so disposed. They are of course hound to* 
obey the laws and police regulations of the country within 
which they are sojourning, and as long as they do so they 
are entitled to the protection of its authorities. Still 
they are nowhere placed upon the same footing as citi
zens ; being neither entitled to the privileges of electors> 
nor themselves eligible to public office.1 Every State;, 
moreover, possesses the right to exclude or banish from*

1 Russia is uncommonly liberal in this respect. “In that country,” 
says Mr. Roebuck in the statement furnished by him and appended to the' 
report of the English Naturalization Commission of 1869, “foreigners are* 
not allowed to enter the civil service. An exception is however made in 
favor of professional and scientific men, such as physicians, surgeons, 
apothecaries, architects, engineers, professors, and teachers of the arts and' 
sciences, who may acquire in the service of the State the rank attached to 
their respective capacities, and receive decorations. ... A foreigner,” says 
the same authority, “may hold a commission in the Russian army, and 
take the several ranks in it; and, having the rank of Lieutenant-General, 
or full General, or of Field Marshal, may be appointed Senator and 
Member of the Council of the Empire.”

6
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its territory any particular foreigner whose entrance or 
residence therein may in the opinion of the Government 
he dangerous to the public peace.1 It may also require 
.every foreigner to be provided with a passport, and to 
report himself to the police authorities in every place 
which he may visit. On the other hand, he is not liable 
to be drafted into the military or naval forces of the State 
of which he is simply a resident. In cases of contracts 
made or to be executed within the limits of a State, where 
-one of the parties is an alien and the other a citizen, the 
tribunals of such State should and will exercise jurisdic
tion; while it may decline to take cognizance of cases 
where both the parties in interest are foreigners, even 
though the cause of action arose within the limits of its 
jurisdiction. Where crimes are committed by a foreigner 
within a State, he ought to be tried by its courts, and 
according to its laws, the same as if he were a citizen; 
while in case of a crime alleged to have been committed 
in another State, his extradition may be granted upon the 
application of the Government of such State. We proceed 
to consider some of the special disabilities which are still 
very generally imposed upon aliens, as regards the acqui
sition, tenure, and transmission of property, the adminis
tration of justice, etc.

II. As to Real Estate. English Law. — By the English 
common law (as is of course well known to all American

1 See, on this point, French law of Dec. 3, 1849 ; Belgian law, partic
ularly the law of July 7, 1865, extended by that of July 17, 1871, referred 
to by M. Haus, p. 57 ; Italian law, as given by Signor Esperson in his 
article in the Journal du Droit International Prive for 1879, pp. 336, 337. 
The Government of the United States has, as is well known, already 
adopted measures to restrict the immigration of Chinese ; and President 
Cleveland, in his message of December, 1885, recommends that a law be 
passed to prevent the importation of Mormons into the country.
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as well as English lawyers) no alien could take real estate 
by operation of law, whether in fee, as tenant by the cur
tesy, or in dower. On the other hand, he could take by 
purchase, but could be deprived of his estate by a pro
ceeding entitled “ Inquest of office found; ” while upon 
his death, all lands held by him escheated to the State, 
even although he left sons who were native-born subjects. 
According to Lord Coke, such sons could not even inherit 
directly from one another. The contrary rule was how
ever established by the court in Collingwood v. Pace 
(1 Sid. Rep. 193), and has been followed in other cases; 
the general disability4 of a subject to take by descent 
through an alien ancestor still remained until the passage 
of the Statute of 11 and 12 William III. ch. 6, which ena
bled “ natural-born subjects to inherit the estate of their 
ancestors, either lineal or collateral, notwithstanding their 
father or mother, or other ancestor, by, from, through, or 
under whom they might make or derive their title were 
aliens.” Though a citizen could thus derive title through 
a deceased alien ancestor, he could not inherit from a 
remote ancestor through an alien ancestor still living.1 
“ An alien,” says Kent (Vol. II. page 24) “can be seised to 
the use of another, but the use cannot be executed as 
against the State, and will be defeated on office found.” 
“Nor,” he continues, “can an alien be a cestui que trust 
but under the like disability.”

A reasonable and liberal change was effected by the 
Naturalization Act of 1870, which provides as follows: 
“ Sect. 2. Real and personal property of every descrip
tion may be taken, acquired, held, and disposed of by an 
alien in the same manner in all respects as by a natural- 
born British subject; and a title to real and personal 
property of every description may be derived, through, 

1 In support of the preceding, see Kent, vol. ii. pp. 17, 18.
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from, or in succession to an alien, in the same manner in 
all respects as through, from, or in succession to a natural- 
horn British subject: Provided, that this section shall not 
confer any right on an alien to hold real property situate 
out of the United Kingdom/’ etc. (The words “United 
Kingdom,” as here used, signify, we presume, only Great 
Britain and Ireland.) The third proviso to this section 
seems intended to guard against the retroactive applica
tion of the same; and according to the judgment in the 
case of Sharp v. St. Sauveur (Law Reports, 7 Chancery Ap
peals, 343) no such application can he made.

American Law. —The English common law, above re
ferred to, continues in force in several of the States of the 
American Union; while in others the disabilities of aliens, 
as regards the acquisition and transmission of real estate, 
has been more or less modified if not entirely removed by 
constitutional provisions or by statute. In some States, 
only aliens who have declared their intention to become 
citizens are awarded the privileges of citizens in this 
respect; while in others, such privileges are extended to 
all aliens actually residing within the limits of the State. 
The tendency of recent legislation seems to be in favor of 
placing aliens on the same footing as citizens in regard to 
real estate. There certainly seems to us to exist no suffi
cient reason why a disability should be imposed upon 
aliens with respect to real property, when no such dis
ability is imposed as to personal property. In view of the 
fact that in the United States no especial political privi-. 
leges are attached to the possession of landed estates, why 
prohibit an alien from inheriting and transmitting a little 
piece of land worth one hundred dollars, while he is 
allowed to inherit and transmit Federal or State bonds, 
railway obligations or shares, or other personal property, 
to the extent of millions ?
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It is difficult to classify the existing legislation on this 
subject, while the reproduction of all the statutes and 
constitutional provisions thereto referring would occupy a 
great deal of space and necessitate not a little repetition. 
We therefore content ourselves with giving a sort of digest 
of the American laws; our information being derived in 
some cases from the admirable work of Lawrence on 
Wheaton, Yol. III. p. 89, et seq.; and from Hubbell’s 
Legal Directory for 1881-1882, but generally from a per
sonal examination of the codes and statutes referred to. 

1. The disabilities of aliens are entirely removed in:
Alabama. As per Code, §§ 2860 et seq.
Arkansas. As per Statutes, 1874-1875, p. 60.
California. “ Any person, whether citizen or alien, may take 

and hold property, real or personal.” Civil Code, § 671. 
Dakota Territory. As per Civil Code, §§ 170, 794.
Florida. As per Bush’s Digest, p. 285, which does not, how

ever, expressly declare that an alien can take by descent. 
Georgia. Though it appears uncertain whether the Statutes 

remove the disability of aliens in regard to descent.
Illinois. As per Revised Statutes, 129.
Iowa. As per Code, Title XIII. chap. 1.
Kansas. By provisions of the Constitution, § 99.
Louisiana. It will be remembered that the Code of this State 

is to a great extent a reproduction of the French Civil Code, 
and that the English common law never prevailed here. 

Maine. As per Revised Statutes, chap. 73, § 2.
Maryland. Revised Code, Art. 45, § 8.
Massachusetts. As per Revised Statutes of 1882, chap. 126, 

§ 1, which declares that “aliens may take, hold, transmit, 
and convey, real estate.”

Minnesota. As per General Statutes of 1878.
Mississippi. Disabilities entirely removed except, possibly, as to 

taking by descent; the words used in the law being “ acquire 
and hold,” etc.
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Missouri. As per Revised Statutes, 1879, § 325, the text of 
which we give, as it is somewhat peculiar, namely; “ Aliens 
shall be capable of acquiring by purchase, devise, or descent, 
real estate in this State, and of holding, devising, or alien
ating the same, and shall incur the like duties and liabilities 
in relation thereto as if they were citizens of the United 
States and residents of this ^ State.”

Nebraska. As per Revised Statutes, p. 292, § 59.
New Jersey. As per Revised Statutes, p. 6. The law seems 

to content itself with providing that aliens may hold and 
transmit real estate, without saying whether they can take it 
by descent as well as by purchase.

North Carolina. As per § 7 of the Code of 1883, which is 
thus worded : “ It shall be lawful for aliens to take, both by 
purchase and descent, or other operation of law, any lands, 
tenements, or hereditaments, and to hold and convey the 
same as fully as citizens of this State can or may do, any 
law or usage to the contrary notwithstanding.”

Ohio. As per Revised Statutes. Here, too, it does not clearly 
appear whether an alien can inherit real estate.

Oregon. As per Act of Oct. 4, 1872. By the State Constitution 
of 1859, the disabilities of aliens were removed only as re
gards “ white foreigners wTho are, or may hereafter become, 
residents of this State; ” and this Constitution further de
clared that “ the Legislative Assembly shall have power to 
restrain and regulate the immigration to this State of persons 
not qualified to become citizens of the United States.”

Rhode Island. As per Act of Feb. 7, 1868. See Public Stat
utes of Rhode Island, 1882, p. 472, § 6.

South. Carolina. See Act of Feb. 27, 1872, and Supplementary 
Act of Nov. 19, 1873, declaring that foreign corporations 
are entitled to the benefit of the prior law.

Tennessee. As per Act of Feb. 11, 1875.
Vermont. “ Neither the Constitution nor laws contain any ex

press prohibition against aliens holding real estate, nor any 
enactment for declaring the forfeiture, or taking the escheat
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of such estates; and practically no attempt has ever been 
made to enforce any such right on the part of the State.” 1 

Virginia. As per Act of Assembly of March 19, 1873. 
Washington Territory. As per Statutes, 1864, p. 12.
West Virginia. As provided in the Amended Code of 1884, 

chap. 70.
Wisconsin. The disabilities of resident aliens only are removed 

by the Constitution, Art. 1, § 15 ; but the Revised Statutes, 
chap. 99, § 2200, removed the disabilities of all aliensVhether 
resident or not, as regards acquiring, holding, conveying, and 
devising lands.

In the following States residence is required of an alien 
in order that he should be relieved from the common-law 
disabilities concerning real estate: —
Colorado. As provided in § 27, Art. 2 of the Constitution 

adopted in 1876, which is thus worded: “Aliens who are, 
or may hereafter become, bona fide residents of this State, 
may acquire, inherit, possess, enjoy, and dispose of property, 
real and personal, as native-born citizens.”

Connecticut. In this State aliens residing in the United States, 
and subjects of France (so long as that country continues to 
grant similar rights to American citizens), can hold and 
transmit land. Other non-resident aliens can hold and 
transmit lands for mining or quarrying purposes.2 

Indiana. Disabilities of aliens removed if they be bona fide 
residents of the United States.8 

Kentucky. In this State, disability of aliens removed only after 
they have declared their intention to become citizens of the 
United States.

Michigan. As provided in the Constitution of 1850, Art. 18, 
§ 13, which reads as follows : “ Aliens who are, or who may

1 Hubbell.
2 General Laws of Connecticut, 1875, p. 4. This distinction in favor 

of Frenchmen was probably suggested by the provisions of the Franco- 
American treaty of 1853, hereinafter referred to.

8 Acts of 1859, 1 G. & H. 255.
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hereafter become, bona fide residents of this State, shall enjoy 
the same rights in respect to the possession, enjoyment, and 
inheritance of property as native-born citizens.”

Nevada. “Any non-resident alien, person, or corporation, ex
cept subjects of the Chinese Empire, may take, hold, and 
enjoy any real property, or any interest in lands, upon the 
same conditions as any resident citizen.” 1 

New Hampshire. Residence within the State required of aliens 
in order that they should enjoy all the rights and privileges 
of citizens in regard to real property.

The following States and District do not admit of classi
fication, as the legislation of each on this subject is peculiar 
to itself.
Delaware. “ A resident alien, having made declaration according 

to law of his intention to become a citizen of the United 
States, shall be capable of taking, by deed or will, lands, tene
ments, and hereditaments in fee simple, or for other estate, 
and of holding and of aliening the same.” 2 From this it 
would appear by clear implication that no alien can take 
lands in this State by descent.

District of Columbia. Under the Act of Maryland, 1791 (in 
force in the District of Columbia), “any foreigner may, by 
deed or will to be hereafter made, take and hold lands with
in that part of the said territory which lies within this State, 
in the same manner as if he were a citizen of this State, and 
the same lands may be conveyed by him, and transmitted to, 
and be inherited by, his heirs or relations, as if he and they 
were citizens of this State.”

New York. Here no alien can take by descent or devise.8 Hub- 
bell, however, cites the following singular acts; namely :

1 Hubbell. If this be the exact language of the law, and if we apply 
the legal maxim, Expressio unius exclusio est alterius, the curious con
sequence would seem to follow, that in the case of aliens a premium is 
attached to non-residence. 2 Revised Code, 1874, p. 493.

8 3 Revised Statutes, 6th edit., p. 58.
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Act of 1834, to the effect that a resident alien, who has 
filed with the Secretary of State of New York a deposi
tion declaring his intention to become a citizen, may at any 
time within six years take, hold, sell, and mortgage real 
estate as if he were a citizen, but cannot lease nor devise 
it until he becomes naturalized. Acts of 1845, 1874, and 
1875, providing that “ the devisee or grantee of the real 
estate of a resident alien . . . may hold the same whether 
he be a citizen or alien; but if an alien, he must file a 
declaration of his intention of becoming a citizen.” It is 
not clear whether the term “ a resident alien ” used in 
these later statutes includes all resident aliens, or only such 
as have filed the deposition mentioned in the Act of 1834. 
It would furthermore appear as if an alien could take by 
devise from such resident alien, although he could not so 
take from an actual citizen. In addition to the above, 
there is a statute, passed March 20, 1872, which removes 
the disability of alienage as regards real estate in the case 
of American women marrying foreigners and residing abroad, 
both as to such women themselves and also as to the issue 
of such marriages.

Pennsylvania. Aliens may take by purchase u lands not exceed
ing in quantity five thousand acres, nor in net annual income 
twenty thousand dollars; ” but they may take by devise or 
descent without limit.

Texas. A resident alien, who has formally declared his in
tention to become a citizen of the United States, has 
the right to acquire and hold real estate; but an alien 
who has not made such declaration cannot hold real prop
erty as against the State. An alien may take lands by 
devise or descent only in the same manner as an American 
citizen can so take in the country of such alien.1 This 
appears to be the only State of the Union in which the 
legislation on this subject is based on the principle of 
reciprocity.

1 Revised Statutes 1879, arts. 9, 10, p. 5; art. 1658.
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We here remark that the Statute of 11 and 12 William 
III. ch. 6, above referred to, formed part of the common 
law of the thirteen original States of the American Union, 
and remains in force in each of said States so far as it has 
not been modified by its own particular legislation. It 
will be seen that the lex rei sitce is universally recognized 
in the United States as the one which determines the 
right to take, hold, and transmit real estate; so that each 
State is, in this respect, independent of every other. 
Moreover, in the absence of any grant of express con
stitutional power to Congress, except of course so far 
as regards the Territories and the District of Columbia, 
it must be admitted that no power over this subject- 
matter can be rightfully exercised by Congress; and yet 
we see that a bill has been recently1 introduced into 
that body, the object of which is to prevent foreigners 
from acquiring a title to or owning lands in the United 
States. As no such power is given to Congress, it 
would be fair to presume that none such was intended 
to be given to the treaty-making branch of the Govern
ment ; and we consequently find that in the treaties 
relating to this matter, such, for instance, as that made 
with France, Aug. 11, 1853, the President merely bound 
himself to recommend to the respective States the pas
sage of such laws as should remove the real-estate dis
abilities of the citizens or subjects of the other party to 
the treaty.

French Laio. — Art. 726 of the French Civil Code pro
vided as follows : “ A foreigner cannot inherit the property 
owned by a relative (whether Frenchman or alien) in 
the territory of the Republic, except in the case and 
in the same manner in which a Frenchman might in
herit property possessed by a relative in the country 

1 Feb. 25, 1884.
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of such foreigner, conformably to the provisions of 
Art. 11.” 1

Art. 912 of the Code enacted that one cannot dispose of 
property (either by gift inter vivos or by will) in favor of 
a foreigner, except in those cases in which such foreigner 
might so dispose of his property in favor of a Frenchman. 
The above articles (726 and 912) were, however, abrogated 
by the law of July 14, 1819, and consequently foreigners 
were by it declared to be capable of taking, inheriting, and 
disposing of property, the same as Frenchmen, throughout 
the kingdom. But this language of Art. 1 is greatly re
stricted by the terms of Art. 2 of said law, which reads 
as follows: “ In case of the partition of an estate between 
heirs, some of whom are French and others aliens, the 
former shall take by prior right out of the property situ
ated in France a portion equal in value to so much of the 
property situated in the foreign country as they may be 
deprived of by the local laws or usages of such country. 
One important respect in which the French law is en
forced, in the case of aliens as completely as in the case 
of citizens, is that which concerns the power of alienation 
by deed of gift or will, whereby the same is restricted for 
the benefit of children or parents.”

Belgian Law. —The Belgian law of May 20, 1837, pro
vided as follows: “ Any foreigner may inherit property 
situated within the kingdom from any relative (whether 
a Belgian or a foreigner) in those cases and in the same 
manner in which a Belgian would inherit property left by 
a relative in a country of such foreigner.”

The existence of such reciprocity may be shown either 
by reference to treaties, or by the production of the laws 
or acts which establish it. On April 27, 1865, however,

1 Art. 11 accords to a foreigner in France only such civil rights as are 
accorded by treaty to a Frenchman in the country of such foreigner.
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another act was passed, which annulled the said law of 
1837, and adopted in the place of it provisions identical 
with those of the French law of 1819, above mentioned.1

Italian Law. — The Italian Civil Code contains the fol
lowing very liberal provision: “'Art. 3. Foreigners are ad
mitted to the enjoyment of the civil rights conferred upon 
citizens.” This general language is in no way restricted 
as regards its application in the matter of taking, holding, 
and transmitting property real or personal. This gener
ous policy on the part of Italy might well be imitated by 
other States and countries.

Prussian Law. — We find in the volume entitled “ For
eign Relations of the United States, Part II., 1873,” at 
page 1400, a report bearing date Oct. 17, 1868, addressed 
by Lord Loftus to the English Foreign office for the use of 
the naturalization commission, etc., enclosing a “ summary 
[furnished to him by Baron Thile] of the principles appli
cable to foreigners as regards their legal status in the 
Prussian territory.”

From this summary we give the following extracts:

“ In regard to their legal rights in private affairs, aliens are 
permitted to acquire in Prussia both personal and real property, 
as also to carry on business of all kinds. As participators in an 
inheritance within this country, they possess equal rights with 
natives. No deduction shall be made from inheritances falling 
to aliens, unless the government of the alien raises a like tax on 
inheritances accruing to aliens. (Royal order of April 11, 1822. 
Legal Code, page 181.)”

“ With reference to the acquisition of property by aliens, the 
three following limitations are in force : —

“1. Donations, inheritances, and legacies cannot be left to 
foreign corporations and public institutions without royal per
mission. (Collection of Laws, page 49.)

i See Haus, §§ 69, 70, pp. 210, 211. .
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“2. Foreign corporations and other authorized persons, es
pecially joint-stock companies, are not permitted to acquire real 
property within the Prussian State without royal permission. 
(Collection of Laws, page 235.)

“ 3. Estates and manor-houses belonging to the nobility can
not he acquired by foreigners without permission of the Minister 
of the Interior. (Royal Decree of March 28, 1809, page 7.)”

“ With regard to real property situated in Prussia, it is sub
ject to the laws of the jurisdiction in which it may be placed, 
without regard to the person of the proprietor. (§32, Introduc
tion to General Body of Law.) ”

“ Every negotiation thereon must consequently be carried out 
in the form required by the laws of this country. (§ 115, I. 5, 
Body of Law.) ”

“The personal qualifications and rights of foreigners (jura 
status) are generally judged in accordance with the laws of their 
country. (§ 23, Introduction to Body of Law.) ”

“ If, however, that law should, as regards competency to enter 
into relations under the cognizance of the law, differ from the 
Prussian law, then the competency of the contracting parties, 
with respect to such relations entered into in these countries, 
and with respect to the concluding of contracts, shall be deter
mined by the law with which the subject shall the best com
port. (§§ 26, 35, Introduction to Body of Law.)”

Austrian Law. — In the exhaustive letter of advice fur
nished by Mr. Winiwarter, legal adviser to Her Majesty’s 
embassy at Vienna, for the information of the English 
Naturalization Commission (such letter bearing date June 
22, 1868), we find no mention of any disability being im
posed upon aliens by the Austrian law, as regards the 
acquisition, tenure, and transmission of real estate.1

Russian Law. —Under the present Russian law “ foreign
ers can hold landed property, and as landholders they are

1 Foreign Relations of the United States, Part II. (1873), p. 1379.
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even eligible as members of the rural provincial assem
blies, with right of vote.”1

Mexican Law, — “Laws of March 11, 1842, Relative to 
the Rights of Foreigners, — Art. 1. Foreigners not citizens, 
residing in the republic, may acquire and hold town and 
country property by purchase, adjudication, denouncement, 
or any other title established by the laws.

“Art. 8. If the foreign proprietor absent himself for 
more than two years with his family from the republic, 
without obtaining permission from the government, or if 
the property pass by inheritance, or by any other title, 
into the possession of persons non-resident in the repub
lic, he shall be obliged to sell it within two years, counted 
from the day when his absence took place, or the change 
of ownership. If this be not done, the sale will be pro
ceeded with, with all the legal formalities, and of the 
proceeds the tenth part shall go to the informer; the nine 
tenths remaining shall be safely deposited at the disposal 
of the owner. This shall always be done when it is 
proved that the owner of the estate resides out of the 
republic, and he who is the nominal proprietor is only so 
in the place of the absentee.” A law of 1856, Art. 2, 
enacts that “no foreigner can, without previous permis
sion of the supreme government, acquire real estate in the 
frontier States or Territories, within twenty leagues from 
the line of the frontier.” 2 This last provision is peculiar, 
and seems to have been suggested by the fear that citizens 
of the United States might become possessed of lands in 
the northern frontier provinces of Mexico, and use their 
influence in favor of the annexation of the same to the 
United States.

1 Report of English Commissioners, Feb. 20, 1869, Appendix II. See
Foreign Relations of the United States, Part II. (1873), p. 1407. .

2 Hall’s Mexican Law, pp. 200, 201.
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III. As to Personal Property, Trades, Professions, and 
Relations created by Positive Law, etc. English Law. — 
Under the former English law an alien was allowed to 
acquire, hold, and transmit most kinds of personal prop
erty. He could even hold a mortgage upon real estate 
as security for a debt, and could secure its foreclosure.1 
Notwithstanding the liberal provisions of § 2 of the Act 
33 Yict. ch. 14 (generally known as the Naturalization Act 
of 1870), which we have already cited, § 14 of the same 
expressly declares that “ nothing in this act contained 
shall qualify an alien to be the owner of a British ship”

The court would not hesitate to appoint a guardian for 
alien minors residing within its jurisdiction; nor would 
it refuse to appoint a party, who was otherwise compe
tent, as guardian or administrator simply because he was 
an alien. Foreign commercial corporations have long 
been permitted to carry on business in England, and could 
bring suit, as well as be sued, in an English court on con
tracts there made; proof of their due incorporation under 
a foreign law being furnished if required.1 2 Special con
ventions have been concluded by Great Britain with 
France, May 15, 1862; with Belgium, Dec. 6, 1862 ; and 
with Germany, March 27, 1874; under which it is pro
vided that aiiy company or association, whether commer
cial, industrial, or financial, of the one country, may carry 
on business and bring or defend suits, etc., in the other 
country, provided always that it conform to the laws of 
the latter. These conventions would seem to be of a 
one-sided character, for the corporations of these other 
countries were already sufficiently protected in England; 
and even were it otherwise, the courts of that country

1 Kent, vol. ii. p. 24.
2 See Journal du Droit International Priv6, 1882, p. 473, article by 

G. Alderson Foote, Barrister at Law.



96 RIGHTS, ETC., OF ALIENS.

could not, according to Mr. Foote, extend to them any 
additional protection under or by virtue of a treaty or 
convention, unless specially thereto authorized by act of 
Parliament.1 Westlake refers (§ 287) to an opinion ex
pressed by two of the judges in the case of the Bank of 
Montreal v. Bethune (1836, 4 Upper Canada K. B. 341), 
to the effect that “the common law of England would 
refuse to a foreign corporation the power of carrying on 
business within the territory.” But that no such disability 
is imposed by the common law may fairly be inferred from 
the language of the court in the English case of Newby v. 
Van Oppen and Colt’s Patent Firearms Manufacturing 
Company (1872, L. R. 7 Q. B. 293), also cited by West
lake. The question seems now to be practically settled in 
favor of foreign corporations, as stated by Mr. Foote.

American Law. — As a general rule, no restrictions are 
imposed upon aliens in the United States in respect to 
the exercise of trades or professions, the acquisition and 
transmission of personal property, the right to act as 
guardians, administrators, etc. It is, however, provided by 
the Revised Statutes of the United States that, in order 
to the registration or enrolment of a vessel as a vessel of 
the United States, an affidavit must be made by the owner, 
or by one of the owners, to the effect that there is no 
subject or citizen of any foreign prince or State inter
ested in such vessel, and that the master thereof is an 
American citizen.2 As regards the privileges allowed to 
foreign corporations, we cannot do better than cite the 
language of Chief Justice Taney in the case of the Bank 
of Augusta v. Earle (13 Peters, U. S. Sup. Court Rep. 592): 
“We think it well settled that, by the law of comity

1 See Journal du Droit International Prive, 1882, p. 479, article by 
G. Alderson Foote, Barrister at Law.

2 Rev. Stats, of U. S. §§ 4142, 4312.
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among nations, a corporation created by one sovereignty 
is permitted to make contracts in another and sue in its 
courts; and that the same law of comity prevails among 
the several sovereignties of the Union. The public and 
well-known and long-continued usages of trade, the gen
eral acquiescence of the States, the particular legisla
tion of Congress, all concur in proving the truth of this 
proposition.” 1

Various restrictions are, however, imposed by the laws 
of many of the States upon foreign corporations carrying 
on business within their limits. Such restrictions are gen
erally of a reasonable character, and imposed solely for 
the purpose of protecting those who deal with such corpo
rations. Thus, under the laws of Rhode Island, no foreign* 
insurance company is allowed to do business within the 
State except upon due proof to be filed with the State Treas
urer, showing that such company has a capital of at least 
$100,000, and that it is prohibited by its charter from* 
taking any single risk exceeding one tenth of its capital. 
It must also appoint a resident citizen as its agent, upon' 
whom process can be served.2

In Massachusetts, the insurance commissioner must be 
appointed by every foreign insurance company as its 
agent, upon whom process may be served. The law also 
requires that every such company should have a certain 
amount of capital, and that no single risk shall be assumed 
exceeding one tenth of such capital. If the company be 
one incorporated out of the United States, the amount of 
capital so required must be invested in certain specified 
securities, to be held in trust for the protection of its 
American policy holders.3

1 Cited in Morawetz on Private Corporations, p. 503.
2 See Public Statutes of Rhode Island, chap, clvii.
8 Public Statutes of Massachusetts, 1882.

7
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The law of California also requires that every foreign 
insurance company doing business in that State shall fur
nish the commissioner of insurance with the name and 
address of its agent, upon whom process can be served, 
;and declares that all process so served shall give juris
diction over the person of such corporation or company.1 
The general subject of the privileges, disabilities, and re
strictions which may be allowed and imposed by the laws 
•of the respective States upon corporations, created under 
the laws of other States of the Union, is exhaustively 
treated by Mr. Morawetz in his work on Corporations, 
Chap. VIII. He appears to consider the following prin
ciples as well established by the authorities: 1. That 
§ 2, Art. 4 of the Constitution, which declares that “ the 
•citizens of each State shall be entitled to all privileges 
and immunities of citizens in the several States,” does not 
apply to corporations. Hence it would follow, that a 
State might even make invidious discriminations between 
the corporations of one State and those of another; which 
action, if not in violation of the letter, would certainly be 
quite contrary to the spirit of the Constitution. 2. That 
a State may prohibit a corporation created under the laws 
of any sister State from acting within its borders, or may 
impose such restrictions and conditions upon such action 
as it sees fit. 3. That while a corporation must every
where act within the scope of the general powers con
ferred upon it by its charter, or by the laws of the State 
of its creation, still, if special restrictions are imposed 
upon it in such State for reasons of public policy peculiar 
to that State, those restrictions will not be considered as 
binding its action within the limits of another State. But 
while we consider that the courts of the State where the 
contract is in such case made might perhaps be. justified

1 Code and Statutes of 1876, § 616, p. 724 et seq.
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in upholding it as not being in violation of the local law, 
we do not see how the courts of the corporation’s own 
State could properly do otherwise than declare such con
tract void, as being ultra vires, and in fraud of the laws 
to which such corporation owes its existence. 4. That 
a mere license granted by a State to a foreign corporation 
without consideration is revocable at any time at the will 

' of the State. A distinction, however, is made between a 
license accorded by one State to a corporation of a sister 
State, and the grant of a new charter, the effect of which 
is to place such foreign corporation on precisely the same 
footing as a purely domestic corporation within the limits 
of the State which grants it.

French Law. — In France, a foreigner cannot act as an 
avoud (attorney), avocat (barrister), notary, Jmissier (sheriff), 
principal of a college, or even professor or tutor in a govern
ment school, commissaire priseur (auctioneer and appraiser), 
greater (clerk of a court), public printer, postmaster, etc.1 
Neither can he act as judicial arbitrator, as member of a 
family council, or even as a witness to a notarial act.2

Art. 11 of the Civil Code provides that a foreigner 
shall enjoy in France the same civil rights as are secured 
by treaty to Frenchmen in the country of such foreigners. 
From judgments rendered by the Cour de Cassation, Aug. 5, 
1823, Nov. 22, 1825, and June 7, 1826, it would seem to 
follow that no foreigner not legally domiciled in France, 
except such as could claim the enjoyment of civil rights 
by virtue of an express treaty, as set forth in said Art. 11, 
could be appointed guardian or curator, or avail himself of 
the French law on the subject of adoption.3 The foreigner

1 See Gand, p. 88, and authority cited. See also Lois Usuelles, under 
titre “ Notaire,” Law of 25 Ventdse, An. XI., art. 35 ; and under titre 
“Avocat,” Ordonnance of Nov. 20, 1822, art. 38.

2 Aubryand Rau., vol. i. p. 253.
8 See Gand, p. 83, and Haus, p. 160.



100 RIGHTS, ETC., OF ALIENS.

who has established his legal domicile in France can en
joy all the civil rights of a French citizen under Art. 13 
of the Civil Code.

The unwillingness of the Belgian courts to extend to 
French companies the protection which was not, in their 
opinion, sufficiently secured to Belgian companies in 
France, led to the passage of the French law of May 30, 
1857, which is thus worded: —

“Art. 1. Those Societes Anonymes1 and other associations, 
commercial, industrial, or financial, which require the authoriza
tion of the Belgian Government, and which have obtained it, 
may exercise all their rights, and appear as plaintiff or defend
ant, in France, upon condition that they conform to the laws of 
the Empire.

“ Art. 2. An imperial decree, issued with the approval of 
the Council of State, may extend to other countries the privi
leges accorded by Art. 1.”

The privileges in question have been so extended to 
Turkey and Egypt, May 7, 1859 ; Portugal, Feb. 27,1861; 
the Swiss Confederation, May 11, 1861; Spain, Nov. 9, 
1861; Greece, Nov. 9, 1861; Holland, July 22, 1863; 
Bussia, Feb. 25, 1865; Prussia, Dec. 19, 1866 ; Saxony, 
May 23, 1868; Austria, June 20, 1868; Sweden and 
Norway, June 14, 1872;2 and the United States of 
America, Aug. 6, 1883.3

We have already referred to the treaty upon this sub
ject made between France and England, May 15, 1862.

Unless a foreign corporation can claim to exercise its 
rights under the above law of 1857, or under some special

1 This term applies to associations which are known only by a corporate 
name.

2 See Journal du Droit International Prive, 1882, article by M. Amb. 
Buchere, Conseiller k la Cour d'Appel de Paris.

8 Ibid., 1883, pp. 668, 669.
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treaty or convention, it cannot bring suits in French 
courts, although liable to be sued therein under the terms 
of Art. 14 of the Civil Code.

Since the promulgation of the French law of May 30, 
1857, France itself, by the law of July 24, 1867, and 
various other European countries, have provided for the 
creation of incorporated companies under general laws, 
thus doing away with the special authorization formerly 
required. This state of things lias given rise to two 
questions: (1) Whether corporations created under such 
general law, in a foreign country to which the privi
leges of said law of May 30, 1857, have been expressly 
extended, are entitled to such privileges as fully as those 
corporations which had received the special sanction of 
their governments under the old law; (2) Whether the 
duly incorporated companies of all other States can like
wise claim complete liberty and protection in France, on 
the ground that the law of July 24, 1867, is to be con
sidered as having repealed that of May 30, 1857, and 
thereby conferred upon all foreign companies the privi
lege of exercising their rights in France without any 
special decree or law such as was required by the second 
article of the law of 1857. The Paris Court of Appeals, 
in the judgment rendered July 8, 1881, in the case of a 
Spanish company, appears to take the ground that the 
law of July 24, 1867, annulled by necessary implication 
the law of May 30, 1857; and that as no special authori
zation is now required in the case of a French company, 
so no authorization by decree of the French Government 
is any longer required for companies incorporated in any 
foreign State.1 It seems to us, however, that as there is 
no clause in the Act of 1867 expressly revoking the law 
of 1857, and as there is no direct contradiction between

1 See M. Buchkre’s article, before referred to.
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them, the said law of 1857 should be considered as still 
in force; and hence, that no foreign company can bring 
suit in France, unless it belongs to a country to which 
the benefits of the law of May 30, 1857, have been ex
tended either by special decree or by treaty. On the 
other hand, it seems reasonable to consider that any com
pany belonging to such a country is entitled to exercise 
its rights in France, whether it be organized under the 
present general law of such country, or have received a 
special authorization, or charter, as required by the former 
laws thereof; and this on the double ground, (1) that all 
such companies should be regarded as authorized by their 
respective governments ; and (2) that their compliance with 
the requirements of the general foreign law under which 
they are organized, being deemed sufficient for the protec
tion of the citizens of such foreign State, would in all 
probability be found to suffice for the protection of French 
citizens.

We ought to add, that as French insurance and tontine 
companies are excepted from the operation of the law of 
July 24, 1867, there can be no doubt but that foreign 
companies of this character could only claim complete 
immunity and protection in France, either under the law 
of May 30, 1857, or by virtue of a treaty or convention.

Belgian Law. — For the Belgian law of April 27, 1865, 
establishing the rights of foreigners in respect to the ac
quisition and disposal of property, personal as well as real, 
see above, pages 91, 92.

The foreigner is placed under the same disabilities as 
regards guardianship, adoption, etc., in Belgium as in 
France.1 A law similar to the French law of May 30, 
1857, was passed in Belgium, March 14, 1855 ; Art. 1 
conferring upon French society anonymes, and other asso-

1 See Haus, pp. 160, 161.
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ciations which had obtained the authorization of their 
own government, the privilege of exercising all their rights 
in Belgium; and Art. 2 authorizing the extension (by 
royal decree) of similar privileges to the duly authorized 
corporations of other countries, upon condition of reci
procity. Another law was passed, May 18, 1873, whose 
most important provisions were as follows: —

“Art. 128. Les Society Anonymes, and other associations, 
whether commercial, industrial, or financial, created in a foreign 
country, and having their principal office therein, may carry 
on business in Belgium, and have a standing in its courts.

“Art. 129. Every company which has its principal establish
ment in Belgium is subject to the Belgian law, even though its 
deed of incorporation were executed in a foreign country.

“Art. 130. The articles which refer to the publication of arti
cles of incorporation and of balance sheets, as well as Art. 66, 
are applicable to those foreign companies which shall establish 
a branch or centre of operations in Belgium.”1

Italian Law. — Art. 3 of the Italian Civil Code is 
thus worded: “ Foreigners are allowed to enjoy the civil 
rights which are attributed to citizens ” This, it will be 
seen, is more liberal than the corresponding article of the 
French Civil Code, as it imposes no condition of reciprocity. 
Art. 13 of the French Civil Code, which confers all civil 
rights upon a foreigner who is legally domiciled in France, 
is not reproduced in the Italian Code. It may therefore 
be presumed that Art. 3, above quoted, is intended to 
secure all the civil rights of a citizen to every foreigner 
in Italy, whether domiciled there or not. An exception 
is, however, made by the Italian Marine Code of June 25, 
1865, modified by the law of May 24, 1877, which de
clares that an Act of Nationality shall not be granted to

1 See Journal du Droit International Prive, 1883, p. 225, article by 
M. Jules Guillery, Avocat h la Cour d’ Appel de Bruxelles.



104 RIGHTS, ETC., OF ALIENS.

any vessel owned by a foreigner, unless he shal] have been 
a resident in Italy for at least five years.1 The new 
Italian Code of Commerce, which took effect Jan. 1, 1883, 
contains a special chapter on the subject of foreign com
panies. Its most important provisions greatly resemble 
those of the Belgian law. Art. 230 ordains “ that com
panies which have been legally formed in a foreign coun
try, which shall establish a branch or agency within the 
kingdom, are subject to the provisions of the present 
Code respecting the deposit, the transcription, the posting 
up, and the publication of the deed of incorporation, the 
by-laws, wfith all modifications of either of the same and 
of the balance sheets. The names of the persons who 
manage or represent such a company within the kingdom 
must likewise be published. These persons will be held 
to the same responsibility toward third parties as is im
posed upon the managers of Italian companies. . . . Com
panies organized in a foreign country, but having their 
principal establishment and base of operations in Italy, 
are considered as national companies, and are subject, 
even as respects the form and the validity of their deed of 
incorporation (notwithstanding the same may have been 
executed in a foreign country), to all the provisions of 
the present Code.”1 2

Prussian Law. — For a statement of the privileges 
allowed to aliens (both individuals and corporations) by 
the Prussian law, as regards business operations, the 
acquisition and transfer of personal property, etc., see 
above, pages 92, 93.

It appears that in the various States of the German

1 See article by Signor Esperson, Professor at tbe University of Pavia, 
in Journal du Droit International Prive for 1879, p. 332.

2 See Journal du Droit International Prive, 1883, p. 27, article by tbe 
editor, M. Edouard Clunet.



AS TO PERSONAL PROPERTY. 105

Empire there exists no law which deprives foreign cor
porations of a standing in court.1 It seems, however, that 
certain French insurance companies, operating in Alsace- 
Lorraine, have found themselves deprived of the judicial 
assistance which they required for the enforcement of 
contracts made with them in that province, in conse
quence of the application against them of the French 
law of May 30, 1857, which is considered as remaining in 
force in Alsace-Lorraine, notwithstanding its cession to 
Germany in 1871.1 2

Austrian Law.— According to the Austrian law, as 
given in Mr. Winiwarter’s report already cited, foreigners 
cannot receive the appointment of advocate, notary, or 
public agent, nor can they be superiors of religious orders. 
If a foreigner wishes to commence a public trade or busi
ness, a special concession of the home department is re
quired. Foreigners cannot obtain the position of a sworn 
broker (agent of exchange); nor are foreign physicians, 
surgeons, midwives, or apothecaries admitted to the prac
tice of their respective professions until they have passed 
the legal examinations of the country. Foreigners cannot 
be directors of public schools or educational establish
ments ; as little can they become professors of a uni
versity or of any public institute. Foreigners cannot be 
appointed guardians or committees for Austrian subjects.

Russian Law. — In the statement furnished by Mr. 
Roebuck, sworn advocate at St. Petersburg, for the infor
mation of the English Naturalization Commission of 1869, 
we find the following: “ Several restrictions and disabilities 
with regard to the enjoyment of civil and political rights, 
to which foreigners in Russia were formerly liable, have

1 See Journal du Droit International Prive, 1882, p. 266, article by 
M. Ch. Kauffman, Avocat-avoue h Strasbourg.

2 Ibid., articles beginning pp. 129, 260.
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been abolished since 1860, and the rights and prerogatives 
of foreigners have since been greatly extended. Foreign
ers are thus allowed to trade without taking the oath of 
allegiance. A foreigner cannot, however, act as advocate 
or serve on a jury. Aliens of the Jewish persuasion, more
over, are still subject to very serious disabilities/’1

IY. As to Suits, Attachments, and other Judicial Reme
dies. — English and American Law. — 1. Where one Party 
is a Citizen. 2. Where all are Foreigners. The general 
rule in England and in the United States is, that aliens 
can bring suits against citizens, or even against other 
aliens, in all cases where the cause of action arises within 
the country or State in which such suit is instituted. The 
plaintiffs in such cases may be required to give security 
for cost; but this is not because of their alienage, but be
cause of their non-residence. A resident alien may also 
obtain an order of attachment against the property of a 
non-resident or absent defendant.

As regards foreign corporations, Westlake observes (§ 286, 
p. 297): “ There is no technical objection to suit in Eng
land by a foreign corporation or other artificial person. It 
may sue, subject to the question whether the local law of 
the transaction authorized it to act in its corporate or 
other artificial character.”

The right of a foreign corporation to sue is subject also, 
we think, to the question whether it has capacity under its 
charter or act of incorporation to transact the business out 
of which the cause of action arose. This was so held in 
the cases of Bank of Montreal v. Bethune (1836,4 Upper 
Canada, K. B. 341), and Genesee Mutual Insurance Com-

1 A projet de loi was published April 9, 1883 (see Journal du Droit In
ternational Prive, 1883, p. 223), imposing a tax of eleven roubles monthly 
upon foreigners domiciled in Russia.
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pany v. Westman (1852, 8 Upper Canada, Q. B. 487), both 
referred to by Westlake in § 287.

In the case of Niboyet v. Niboyet, brought before the 
Court of Appeal (Justices James, Brett, and Cotton), the 
majority of the Court, Justices James and Cotton, held 
that the English Court of Divorce had jurisdiction where 
the petitioner, the wife, was an English subject at the time 
of the marriage, and where the cause of action arose in 
England, the parties being there resident, notwithstanding 
that the husband was a French citizen. The principle 
seems now to be settled in England, that the court of a 
foreign country has power to dissolve an English marriage, 
provided the parties be domiciled in such foreign country, 
and the acts which form the grounds for the divorce were 
there committed;1 and of course an English court would 
in like manner be entitled to dissolve a foreign marriage 
upon similar conditions. Whether the lex fori, or the lex 
loci contractus, should be applied to determine the suffi
ciency of the grounds upon which such divorce is prayed 
for, is a question which we shall consider hereafter. In 
most of the States of the American Union, the actual resi
dence of the parties is deemed sufficient to confer juris
diction upon the courts in actions for divorce or judicial 
separation, even though the parties be foreigners; the 
residence of the wife alone being generally deemed suffi
cient, where she is the petitioner, whatever be the domi
cile of the husband.1 2

1 See Warrender v. Warrender, heard in the House of Lords upon ap
peal from the Court of Sessions of Scotland, cited in Kent, vol. ii. p. 92 ; 
also, the case of Dolphin v. Robbins, 7 House of Lords Cases, 390, Kent, 
same page, note 1 by editor.

2 See Kent, vol. ii. pp. 91 and 92, as to the recognition, in Hew York, 
of the right of a foreign court to dissolve a marriage celebrated in that 
State; see also the same, note, showing that the principle is recognized in 
Kentucky. See also Revised Code of Louisiana, 1867, arts. 140, 142.
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In Rhode Island, all that is required to confer juris
diction upon the Supreme Court in divorce cases, is 
that the petitioner should be domiciled in the State, 
and have been actually residing therein for the year im
mediately preceding the application for divorce. Hence, 
by clear implication, the application will be entertained, 
although the petitioner be not a citizen, and even though 
the opposite party has never been within the limits of the 
State,1

jFrench Law. — A foreigner, legally domiciled in France, 
and actually residing there, is entitled (as we have already 
seen), under Art. 13 of the Civil Code, to all civil rights. 
This would put him on a par with French citizens as re
gards the protection of the courts. Articles 15 and 16 
provide that “ a Frenchman may be summoned before a 
French court by reason of obligations contracted by him in 
a foreign country, even with a foreigner; ” and that, “ in 
all but commercial cases, a foreign plaintiff shall be re
quired to furnish security for the payment of all costs, 
damages, and interest arising from the suit, unless he pos
sess real estate in France of sufficient value to cover the 
same.”

As Art. 15 is the only one which confers upon for
eigners the privilege of suing in French courts, it follows 
that one foreigner cannot be sued therein by another 
foreigner upon a cause of action arising in another coun
try. It was once declared by a French court that the 
French tribunals are bound to render justice only to 
Frenchmen; but the narrow and selfish sentiment thus 
expressed has not been adopted in practice as a rule of 
action universally applicable. Owing partly to the growth 
of a more liberal spirit, and partly, no doubt, to a realiza
tion of the fact that the best interests of France would be 

1 See Public Statutes of Rhode Island, 1882, p. 427, § 15.
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promoted by a more generous policy, the doors of the 
French courts are now open to foreign suitors in a variety 
of cases. Thus the tribunals of commerce will exercise 
jurisdiction in commercial cases arising in France, where 
the parties are foreigners, under Art. 631 of the Code de 
Commerce, which expressly confers jurisdiction upon them 
in suits relating to commercial instruments and transac
tions, no matter who the parties may be; the language of 
said article being de celles (that is, contestations) relatives 
aux actes de commerce entre toutes personnes.1 The courts 
will of course take cognizance of cases relating to real estate 
situated in France, in which a foreigner claims an interest 
under either a contract or a will. They will, however, ren
der no decisions of an absolute and final character concern
ing the personal and family relations of a foreigner; hence, 
though they will authorize a foreign wife to separate her
self temporarily from her husband in France, they will 
remand her to the courts of her own country if she wishes 
to procure an absolute separation or divorce. In like 
manner they will award the custody of foreign children in 
France to one or other of the parents, or even to a third 
party, until the competent foreign tribunal shall have time 
to render judgment between the contending parties. A 
foreigner can also recover damages for a wrongful act 
committed against his person or his property in France, 
whether the tort-feasor be a Frenchman or a foreigner. 
No foreign corporation can appear as plaintiff in a French 
court, unless it is entitled to do so by virtue of a treaty or 
of a decree of the French Government extending to the 
country of such corporation the privileges accorded to 
Belgian companies by the law of May 30, 1857, already 
referred to.

1 The expression acte de commerce is defined in Art. 632, Code de Com
merce. See below, p. 123.
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According to Art. 822 of the Code of Civil Procedure, 
“ Every creditor, even if he have no written evidence of 
his claim \pneme sans titre], may, without making any pre
vious formal demand, hut acting in virtue of an authori
zation from the president of the tribunal of the first 
instance, or even from the justice of the peace, cause to 
be seized the property found within the commune of his 
residence belonging to a non-resident debtor.” As no 
proof is required of the existence of the debt, and the 
supposed creditor is not even called upon to make oath 
that his claim is a valid one, the article we have just cited 
gives rise in practice to a great deal of annoyance and in
justice, of which foreigners have much reason to complain. 
Seizures are often made of the baggage and personal effects 
of foreign travellers on the eve of their departure, so as 
to compel them to pay unjust claims rather than change 
their plans and lose money and time in resisting them. 
On the other hand, a foreign creditor can attach property 
of his foreign debtor found in the hands of a third party 
in France; and such attachment will be maintained until 
the competent foreign court shall have had time to render 
a judgment upon the merits of the case (if it had not 
already done so), and until such foreign judgment shall 
have been declared executory in France.1

Belgian Law. — The Belgian law of procedure of March 
25, 1876, provides (Art. 52) that a foreigner may be cited 
before the Belgian courts,, even by another foreigner, in 
the following cases: 1. When the proceeding has reference 
to real estate. 2. When such foreign defendant has a

1 See Foelix, and notes by Demangeat, vol. i. p. 280 et seq. ; also an 
exhaustive article entitled, “ De la competence des Tribunaux Fraiu^ais pour 
connaitre des contestations entre Grangers,” byL. J. D. Feraud-Giraud, 
Conseiller k la Cour de Cassation, in the Journal du Droit International 
Priv6 of 1880.
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domicile or a residence in Belgium. 3. When the obliga
tion which gives rise to the action originated in Belgium, 
.or was to be performed there. 4. When the proceeding 
has reference to the administration of an estate in Bel
gium. 5. When the application to the court concerns 
the validity or the annulment of an attachment or other 
act of a provisional or protective character. 6. When the 
proceeding is incidental to a suit already pending before a 
Belgian court. 7. When the application is one for a de
cree rendering executory in Belgium a judgment rendered, 
or a notarial act (acte authentique) executed in a foreign 
country. 8. When the question concerns a litigation 
arising out of a declaration of insolvency in Belgium. 
9. When the question is one of guaranty or counterclaim 
in a suit already pending before a Belgian court; or when 
such foreigner is one of several defendants, one of whom 
has a domicile or residence in Belgium.

Art. 54. In all cases not specified in Art. 52, a for
eigner may take exception to the competency of a Belgian 
court, provided that a similar right would be allowed 
to a Belgian in the country of such foreigner. The ex
istence of such latter right must be proved by the pro
duction of the treaty or law which secures it. The 
foreigner who makes default is presumed to object to 
the jurisdiction of the Belgian tribunal.1

Italian Law. — In this connection we may say, that 
those who drafted and those who adopted the present Ital
ian Civil Code have given proof of great and exceptional 
liberality; for under its provisions the courts are open to 
foreigners (the term, as here used, including foreign cor
porations) as completely as to Italian subjects for all 
kinds of judicial proceedings, — the foreign plaintiff being

1 See M. F4raud-Giraud’s article, before cited.
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under no obligation to furnish security for costs, even in 
a suit against an Italian.1

Prussian Law. — In the Summary furnished by Baron 
Thile to Lord Loftus, already referred to under Subdivi
sion II., we find the following: —

“ B. In civil suits.
“ 1. Aliens have the same powers as natives, of asserting 

their private claims as plaintiffs before the courts of 
justice.

“ There are two exceptions to this principle.
“ a. According to the regulations of the general statute 

respecting tribunals, natives as well as aliens are bound 
to give security to the defendants in cases where the 
matter cannot be at once settled. But the defendant 
can only refuse in a suit with a foreigner to go into 
court, or to allow the suit to continue, if the plaintiff 
cannot find security.

“ 6. Aliens can only obtain the arrest of another alien.
“ (a) When the summons has reference to a contract 

concluded or to be carried out in this country.
“ (b) When the debtor in the deed, by virtue of 

which the arrest is sought, has made himself liable 
either to payment or arrest in any place.

“ (c) When the summons originates in a bill of ex
change which has fallen due, and the drawer is a 
merchant who visits the fairs and markets of this 
country.”

Austrian Law. — The Austrian Civil Code, § 33 (as 
given by M. Winiwarter in his memorandum already 
referred to), enacts that “ foreigners must also, in order 
to enjoy the same rights as natives, prove, in cases of 
doubt, that the State to which they belong will likewise

1 See Signor Esperson’s article, already quoted, Journal du Droit In
ternational Priv6 for 1879, pp. 335, 340.
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treat tlie citizens of this country, in regard to the rights 
in question, like its own.”

From this it would appear that the right of a foreigner 
to bring suit in an Austrian court, either against an Aus
trian subject or against another foreigner, is not accorded 
by any general law, but depends as to its existence and 
conditions (in the absence of express treaty stipulations) 
solely upon the domestic law of such foreigners. We 
find it stated, however, by M. Winiwarter, that “ for
eigners cannot be appointed guardians or committees for 
Austrian minors or Austrian subjects under committee.”

V. As to Taxation, including Taxes on Property ac
quired or Contracts made in another Country, Deduction 
from Inheritances, and Escheat. English Law. — The Eng
lish law imposes an income tax on the profits accruing, 
from all business carried on in England even by a non
resident. Hence, even though a company be organized’ 
under a foreign law, if the meeting of its stockholders 
be held in England, and its dividends be there payable, 
the English agent of such company will be required to 
pay such tax on that proportion of the dividends which 
represents the profits that have accrued from the English 
business of the company. This is all that the foreign 
stockholders would have to pay; while the English stock
holders would, after receiving their dividends, be severally 
obliged to pay a further income tax on that portion of the 
same which represented the profits accruing from the for
eign business of the company.1 In all cases where prop
erty is held by trustees, all or some of whom are English, 
so that it would be necessary to bring suit in England to 
compel the due execution of the trust, succession duty is

1 See article by G. Alderson Foote, Barrister-at-Law, in Journal du 
Droit International Prive, 1882, p. 482. '

8 .
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payable on each successive devolution of the trust estate, 
even though the same consist of foreign government funds 
or shares in foreign corporations. On the other hand, 
succession duty is not payable simply because the trust 
estate consists of personal property having a sort of local 
situs in England, as in the case of government funds, 
or money due and recoverable by the trustees from an 
English debtor. In other words, such tax is payable 
where the trustees are English, even though the bene
ficiary or the trust estate be foreign; while it is not pay
able where the trustees are foreign, even though the trust 
funds be situated in England, or the beneficiary be there 
domiciled.1

American Law. — The laws of the various States im
pose taxes sometimes upon all “residents” and sometimes 
upon all “ inhabitants of the State.” This latter term is 
generally held1 2 to be tantamount to “parties legally domi
ciled in the State.” Hence, in the latter class of cases, 
all non-domiciled aliens would be exempt from taxation. 
On the other hand, no State, we believe, imposes a tax 
upon individual aliens as such. Some States, however, do 
impose a special tax, in some form or other, upon for
eign corporations doing business within their limits. Thus 
in New York every insurance company organized under 
the laws of any foreign State, which is engaged in the 
business of fire insurance in any town or village in the 
State, is required to pay, for the benefit of the fire depart
ment of such city, town, or village (except Albany), an 
.annual tax of two per cent on the premiums collected by 
it in the course of such business during the preceding 
year.3 Moreover, all insurance companies of every kind,

1 See Westlake, pp. 120, 121, text, and cases cited.
2 See Story, p. 61, note.
8 Revised Statutes, Acts of 1857 and 1871, pp. 1451, 1457, 1458.
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incorporated beyond the limits of the United States and 
doing business within this State, are liable to taxation 
upon all the property held by them in the United States 
as security for its American policy-holders.1 The laws of 
California 2 require that every insurance company, whether 
fire, life, or marine, shall pay to the State an annual tax 
of two per cent on the total amount of premiums received 
(exclusive of those returned) during the preceding year. 
In Louisiana a more liberal policy prevails, no discrimina
tion being there made to the detriment of foreign corpora
tions. “ When the company is not incorporated in this 
State, but is doing business through an agent, it shall 
be subject to all the provisions of preceding sections 
[these sections referring to taxation of domestic corpora
tions], except that it shall not be assessed on its capital 
stock, but shall be assessed on all its property owned, 
held, or due in this State, whether it consists in real or 
personal estate, money, bills of exchange, bonds, notes, or 
accounts, or other evidence of debt.” 3

French Law. — All rights of escheat, whether total or 
partial, from which foreigners formerly suffered, were 
abolished by the law of July 14, 1819. •No special tax 
is now imposed upon foreigners as such; but on the other 
hand, if they reside and carry on business in France, they 
are subject to personal taxes, license taxes, etc., in the 
same manner as citizens. By the law of May 18, 1850, 
Art. 7, a tax was imposed upon every transfer of for
eign funds, and shares in foreign companies, forming part 
of the estate of a deceased Frenchman, as well as upon 
every free gift of such property made by a living person 
to a French citizen. This tax (which, if the parties be

1 2 Revised Statutes of 1882, pp. 1455, 1456 (Act of 1871).
2 General Laws 1864, § 6437 et seq.
8 Revised Laws of Louisiana, 1884, § 3256.
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strangers in blood, amounts to something like twelve per 
cent) is extended by the law of Aug. 23, 1871, to all 
foreign movable property of whatever kind. This may 
appear to be unreasonable; but, as the tax in question is 
levied upon Frenchmen, foreigners have no right to com
plain. Such, however, is not the case with respect to 
Art. 4 of said law of Aug. 23, 1871, which provides as 
follows: “ Foreign public funds, stocks, bonds, shares, 
credits, and generally all foreign personal property of 
whatever kind, belonging to the estate of a foreigner 
domiciled in France, either with or without the authori
zation of the government, are liable to succession duty.” 
It is not only unjust that a foreign heir or legatee should 
be required to pay succession duty upon property situated 
abroad, belonging to a decedent who had only a temporary 
residence in France, but also extremely' burdensome in 
view of the fact that he may, and with much more rea
son, be compelled to pay a second succession duty in the 
country where such property is situated. Of course, the 
representative of the deceased may, in his inventory fur
nished to the French authorities, omit all mention of such 
foreign property, and thus avoid payment of succession 
duty thereon ; but we know of at least one instance where 
a wife, acting under advice of a notary, was obliged to pay 
a very heavy tax upon property situated in America, com
ing to her from her deceased husband, who was an Ameri
can citizen and never legally domiciled in France. The 
attention of the French government ought, in fact, to be 
called by other nations to the injustice of the above Art. 4 
of the law of Aug. 23, 1871.

We ought also to add that no suit can be brought in 
France upon a contract made abroad, or upon one which 
concerns property situated abroad, unless the enregistre- 
ment tax has been first paid thereon the same as if it were
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a purely French contract. This also appears to us hard 
and unreasonable.

Belgian Law. — Under the Belgian law of May 20,1837, 
the right of a foreigner to inherit property situated in 
Belgium, or to take the same by donation, whether testa
mentary or inter vivos, was governed by the principle of 
reciprocity. This, however, has been changed by the law 
of April 27,1865, whose dispositions are mutatis mutandis, 
precisely the same as those of the French law of July 14, 
1819, above given.1

Italian Law. — Under the present liberal Italian Code 
no special tax is imposed upon foreigners, and no right of 
escheat of any kind or degree exists to their prejudice.

Austrian Law. — Foreigners appear to be exempt from 
taxation, as such, under the Austrian law; but, as civil 
rights are conferred upon foreigners by § 33 of the Aus
trian Code, upon express condition of reciprocity, it would 
seem to follow that some aliens — as, for instance, the citi
zens of certain States of the American Union — would 
not be allowed to take real estate in Austria by devise 
or descent.

Prussian Law. — This law provides that no deduction 
shall be made from inheritances falling to aliens, unless 
the government of the alien raises a like tax on inheri
tances accruing to aliens.2 VI.

VI. As to Patents, Trade-marks, and Copyright. Eng
lish Lavx — Mr. Guthrie says :3 “ The statute law of 
Great Britain as to trade-marks is expressly applied to 
any person, ‘ whether a subject of Her Majesty or not! 
25 & 26 Viet. ch. 88 (Merchandise Marks Act, 1862).

1 See Hans, pp. 210, 211.
2 See Summary furnished by Baron Thile for the use of the Naturali

zation Commission, already referred to.
8 See his edition of Savigny, p. 74.
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Cfi 38 & 39 Viet. eh. 91 (Trade-mark Registration Act, 
1875).”

He further states,1 that “ alien friends enjoy the privi
lege of copyright in regard to books published in the 
United Kingdom, provided, it is said, that they are within 
the British dominions (including colonies) at the date of 
publication. But the high authority of Lords Cairns and 
Westbury is against this limitation by residence, which 
rests on no ground of reason or expediency.”

This statement, in order to be strictly correct, must be 
amended so as to read, “ books first published in the United 
Kingdom.” As to those which have been first published 
abroad, the author can claim protection in the United 
Kingdom and its colonies only in case the privileges of 
the English Copyright Acts have been extended so as to 
embrace works so first published in such foreign country, 
by an order in council, issued under the provisions of 
the International Copyright Act, 7 & 8 Viet. ch. 12, — no 
such order in council being authorized, unless similar pro
tection is secured in such foreign country for works first 
published in Her Majesty’s dominions.

American Laiv. — Aliens are allowed to take out pat
ents in the United States whether they be resident or not; 
the language of the statute being as follows: “ Any person 
who has invented or discovered any new and useful art 
. . . not known or used by others in this country, and not 
patented or described in any printed publication in this 
or any foreign country, before his invention or discovery 
thereof, . . . may, upon payment of fees,” etc., “ obtain a 
patent therefor.” Section 4887 further provides that “ no 
person shall be debarred from receiving a patent for his 
invention or discovery ... by reason of its having been 
first patented, or caused to be patented, in a foreign coun- 

1 See his edition of Savigny, p. 74.
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try, unless/’ etc. In such case, however, the American 
patent will be good only for the term of the foreign pat
ent, and in no case for more than the ordinary period of 
seventeen years (§ 4887).

Aliens cannot, however, be protected under the Copy
right Act unless they be residents; § 4952 of the Re
vised Statutes being thus worded: “Any citizen of the 
United States, or resident therein, who shall be the author 
. . . or proprietor ... of any book,” etc., “shall, upon 
complying with the provisions of this chapter, have the 
sole liberty of printing, reprinting, publishing,” etc.

A general law on the subject of trade-marks was passed, 
by the Congress of the United States, July 8, 1870, and 
this was supplemented by the law of Aug. 14, 1876. 
Under these laws, foreigners were entitled to protection 
for all trade-marks duly registered by them at the Patent 
Office in Washington. The right to such protection was, 
moreover, guaranteed by various treaties made by the 
United States with other powers. The above laws having 
been declared unconstitutional and void by the Supreme 
Court of the United States in its decision of Nov. 18, 
1879, a new law was passed March 3, 1881, Art. 1 of 
which is as follows: “Owners of trade-marks used in 
commerce with foreign nations or with Indian tribes, 
provided such owners shall be domiciled in the United 
States or located in any foreign country, or tribes which 
by treaty, convention, or law affords similar privileges 
to citizens of the United States, may obtain registration 
of such trade-marks by complying with the following 
requirements,” etc. Even without any federal law upon 
the subject, foreigners would still receive protection in 
the matter of trade-marks under either the positive or the 
unwritten law of most of the States.

French Law. — The French law of July 5, 1844,
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expressly declares, in Art. 27, that foreigners may obtain 
patents in France. Art. 29 further declares that the 
author of an invention or discovery which has been 
already patented in a foreign country may take out a 
patent in France; but the duration thereof shall not ex
ceed that of such foreign patent.

In like mamier, the French law of Nov. 26,1873, Art. 9, 
enacts as follows: “ The provisions of all other laws now 
in force respecting the business name, trade-marks, and 
manufacturing designs and models, shall be applied for 
the benefit of foreigners, provided that similar protection 
is secured to Frenchmen in the countries of such foreign
ers respectively, either by treaty or by law.”

The French law of July 19, 1793, provides as follows: 
“Authors of writings of every kind, musical composers, 
painters and engravers who shall have engravings made 
of paintings or drawings, shall enjoy during their entire 
lives the exclusive right of selling or causing to be sold 
and distributing their works throughout the territory of 
France, and also of selling and assigning such right in 
whole or in part.”

By the law of July 14, 1866, the enjoyment of such 
exclusive privilege was secured to the widow and reserved 
heirs (that is, descendants, or, failing such, then heirs in 
the ascending line) for a period of fifty years, counting 
from the author’s death. Under the preceding laws this 
period was ten years only, the same as provided for 
assignees or legatees. The laws just cited do not ex
pressly confer the benefits of copyright upon foreigners, 
but it seems to have been assumed that they were em
braced within the terms of the law; for Art. 40 of the 
decree of Feb. 5, 1810, declares that “authors, whether 
they be citizens or foreigners, of any work, either printed or 
engraved, may assign their rights,” etc.
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Belgian Law, — The Belgian law of 1879, on the sub
ject of trade-marks, enacts as follows: “ Art 6. Foreigners 
who possess commercial or manufacturing establishments 
in Belgium enjoy, as regards the products of such estab
lishments, the benefits of the present law, provided they 
comply with the formalities which it prescribes.

The case is the same as regards Belgians or foreigners 
who carry on their manufacturing or commercial business 
outside of Belgium, if, in the countries in which their 
establishments are situated, protection for Belgian trade
marks is secured by international conventions. In this 
latter case the deposit of the trade-mark must be made at 
the clerk's office of the Tribunal of Commerce at Brussels.1

Under the Belgian law of May 24, 1854, a foreigner 
is entitled to protection for any patent awarded him in 
Belgium; though upon bringing suit he may be required 
to furnish not only the security prescribed by the patent 
law, but also the special security for costs to which for
eigners are subject under the provisions of the Code.1 2 
Aliens are entitled to the privileges of the Belgian patent 
law of 1854, under which, however, they are bound to 
give special security in cases of suits for infringement.3

Italian Law. — Under the present law of Italy, as given 
by Carpmael, any inventor may obtain a patent; but if 
his invention has already been patented in a foreign coun
try, the duration of the Italian patent granted to such 
inventor, or his assignee, shall not exceed that of the 
original patent.

Dutch Law. —The Dutch law of May 25, 1881, on the

1 See Journal du Droit International Prive, 1881, p. 386, article by 
M. Braun, Advocate of the Court of Appeals, Brussels.

2 Ibid., p. 68, citing case of Brente v. Bellens, Tribunal of Antwerp,
March 22, 1879. <

8 See CarpmaePs Patent Laws of the World, p. 40 et seq.
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subject of trade-marks, accords to foreigners, without ex
ception or condition, full protection for their trade-marks, 
provided they be duly deposited and registered, and the 
description of them be published in the Journal Official, 
as required by law, and provided, of course, that, such 
trade-marks differ sufficiently from all those previously 
registered.1

From an article contributed by M. Armengand, Jr., 
civil engineer, to the Journal du Droit International 
Prive for 1882, page 521, it appears that a royal decree 
on the subject of patents, bearing date Jan. 25, 1817, 
having been abrogated Aug. 1, 1869, inventors, as well 
subjects as foreigners, have been since this latter date 
absolutely without protection in Holland.

German Law.—Under the German law of May 25, 
1877, a non-resident foreigner can take out a patent, but 
in order to do so, must nominate some resident as his 
special representative. After obtaining his patent he 
must continue to have such special agent, in order to 
obtain damages by civil suit for an infringement of his 
patent; though without such agency he could still pub 
a stop to and punish such infringement by means of a 
prosecution instituted by the authorities, and could even 
obtain some pecuniary compensation as a civil party to 
such action.2

1 See Journal du Droit International Prive, 1881, p. 134, article of 
J. L. Stern, Advocate at Rotterdam.

2 Law of the German Empire of July 1, 1877, § 12. See, also, Journal 
du Droit International Prive, 1883, p. 302.



CHAPTER YI.

CIVIL CONTRACTS.

I. As between Citizens and Aliens, or as between 
Aliens, to be performed in the Place where made. — It
appears not altogether unreasonable to make a distinction 
between commercial acts and contracts, and those that are 
non-commercial or civil. Foreign writers seem to agree 
that the right to engage in commerce, and to do such acts 
as are incident thereto, is a sort of natural right univer
sally recognized among civilized nations, and that it 
ought consequently to be allowed to aliens as freely as to 
citizens. It is not easy to draw the line of distinction 
between these two classes of acts and contracts. Thus 
the great French jurists, Merlin and Troplong, hold di
rectly opposite opinions upon the question whether the 
contract of mortgage is to be classed as a civil or a com
mercial contract.1 But in the majority of cases no such 
difficulty presents itself.1 2 If a man, whether citizen or

1 Masse, vol. i. pp. 405, 406.
2 The expression acte de commerce is thus defined in Art. 632 of the 

French Code de Commerce: “ The law regards as actes de commerce every 
purchase of provisions and merchandise made with a view to their re-sale, 
either in their natural condition, or after they have been worked upon and 
fitted for their destined use, or simply with a view to letting them out for 
hire ; every manufacturing and commission business, as well as that of 
transportation by sea or land ; every undertaking relating to the supply 
of goods, to collection or other agencies, to the business of an auctioneer, 
and to public amusements ; every operation connected with exchange, 
banking, and brokerage ; all operations of public banks ; all obligations 
contracted between traders, merchants, and bankers ; and as between all 
persons, bills of exchange and remittances from one place to another.”
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alien, establishes himself in business, such for instance 
as that of a mechanic, trader, common carrier, or banker, 
in any country, with the sanction, express or implied, of 
the laws thereof, he must be presumed to be ready to deal 
with every one with whom he can do so safely; and, 
further, to regulate his transactions by the principles 
of commercial law generally recognized in such country. 
Conversely, the party dealing with such merchant has a 
right in most cases to consider the latter’s capacity to 
contract, as well as the form of his contracts, determinable 
solely by the lex loci. It would evidently lead to great 
danger and delay (wholly incompatible with the requisite 
ease and rapidity of commercial transactions), were the 
case otherwise. It is in accordance with this idea that a 
foreigner, issuing a bill of exchange in Germany, may be 
held liable thereon under the German law, even though 
he do not possess the requisite capacity for such, an act 
under the law of his own country.1 It is altogether dif
ferent, however, when the question concerns the perform
ance of an act, or the execution of a contract, of a purely 
civil nature, especially if the legal status of a party is to 
be affected thereby. Such contracts being of rare and ex
ceptional occurrence, each party has ample opportunity for 
considering whether the party with whom he thinks of 
dealing is legally competent to contract, and what are the 
consequences attached by law to each particular act or 
contract. If the contracting parties be of different na
tionalities or domiciles, or if the proposed act or contract 
is to have its effect in whole or in part in another country, 
then, of course, the party or parties must not be satisfied 
with ascertaining what are the requirements of the lex 
loci actus or contractus, but must also take into account 
the requirements of the foreign law, in order to secure the 

1 See below, p. 143.
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contemplated effect of such act or contract. Where the 
action of a party is of such a nature as to affect not only 
his own rights and interest, and those of the other con
tracting party, for their respective lifetimes, but also the 
rights and interests of their families, or even those of 
children yet unborn, it would evidently be unreasonable 
and dangerous to take no account of any law save that 
of the place where the parties, or either of them, might 
be only temporarily resident. Nor would it be reasonable 
to consider that a party’s capacity as regards such con
tracts was to change with every change of residence in
stead of being determined by one unvarying law. It 
would be equally unreasonable to expect any country to 
give such effect to civil contracts made elsewhere as would 
be at variance with, or perhaps in direct antagonism to, 
its own laws or the spirit of its institutions. In practice, 
it is generally necessary to examine^ the law which fixes 
the capacity of each of the parties, the law of the place 
where the act is done or the contract made, and lastly, the 
law of each place in which there are or may be persons 
or property to be affected by such act or contract. As to 
personal capacity, the question presents itself, What law 
should govern ? Should it be that of the nation to which 
the individual belongs, or should it be that of his domicile ? 
In the present day, when expatriation is so common, and 
when the tie which binds men to any particular locality 
or country is often repeatedly severed, it would be simpler 
in theory to consider the personal capacity as immutably 
fixed by the law of one’s native country until its authority 
was replaced by that of some other country to which his 
allegiance had been transferred. To this it may be ob
jected that there is no necessary connection between the 
civic status and the civil status of a person ; that, in other 
words, his relations to the State are entirely distinct from
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his relations to individuals; and that consequently, while 
his rights and obligations as a citizen or subject are deter
mined, in all cases, by the law of his country, his capacity as 
regards his dealings with individuals may and ought to be 
governed by the law of the place which constitutes at the 
time his domicile or home. As, moreover, most of a party's 
transactions are had with those who are domiciled in the 
same locality, it is fairly to be presumed that both parties 
have in view the law of their common domicile, and not 
that of the foreign country to which either of them may 
belong. At all events, the writers on this subject seem 
to be generally of opinion that capacity depends upon the 
law of the domicile. Two questions still present them
selves : Must the domicile which thus determines a party’s 
capacity be a strictly legal one, that is, one the conditions 
of whose existence are fixed by the positive law of the 
State, or one which depends solely upon the will of the 
individual as evinced by his acts and declarations ? For 
our own part, we are inclined to the opinion that the bet
ter rule would be to apply the law of the legal domicile, 
if any such there be, and if not, then that of the party’s 
nationality. We have already referred to the article of 
the French Civil Code which provides for the acquisition 
of a legal domicile by a foreigner. It would be well if 
similar provisions were introduced into the codes or stat
utes of all other States. Among the acts or contracts of 
which we have just been speaking, may be mentioned acts 
of adoption, emancipation, apprenticeship of minors, formal 
acts of recognition of illegitimate children, deeds of gift and 
testamentary dispositions, contracts of marriage and deeds of 
separation, and the acts and contracts of a married woman 
not a merchant, or not relating to her business as such. As 
regards the acts we have enumerated, the party’s right to 
perform them should be considered as depending exclusively



TO BE PERFORMED WHERE MADE. 127

upon the law of his legal domicile. If that law does not 
authorize a performance of such act at all, or authorizes 
it only under certain conditions and limitations, the party 
ought not to be allowed to set it at defiance by doing the 
act in another State or country in which he is only tem
porarily resident. Even if the courts of the country in 
which such acts are done have so little regard for the comity 
which ought to exist among nations as to recognize the 
validity of such acts, the courts of the party’s own country 
cannot properly give any effect to them within its limits. 
Even in the case of contracts whose effects are by their 
very nature confined to the territory within which they 
are made, we think that as a general rule, if either of the 
parties thereto have his domicile in another State, it is 
necessary, in order to the validity of the contract, that 
such party’s right to execute it should be conferred or 
admitted by the laws of such domicile. There are, how
ever, certain cases of necessity where this rule will not 
be, and ought not to be, applied by the courts of the coun
try in which the contract is made. We may instance the 
case of a contract made by a married woman left by her 
husband, or of one made by a minor left by his parent or 
guardian, without adequate means of support in a foreign 
country.

We may cite in this connection the following provisions 
contained in Art. 9 of the general dispositions forming 
an introduction to the Italian Civil Code: —

“ The extrinsic forms of acts inter vivos and of wills are de
termined by the law of the place in which such instruments 
are executed, the privilege being, however, reserved to the dis
posing or contracting party or parties to follow the forms pre
scribed by their national law, provided the same be common to 
all the parties. . . . The substance and effect of obligations are 
considered as determined by the law of the place in which they
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are entered into ; or if tlie contracting parties be foreigners be
longing to the same nation, then by the law of such nation, 
supposing, in every case, that no different intention has been 
manifested by the parties.’’

II. As to Contracts to be performed in another Country.
— In the case of acts and contracts which are to take 
effect only in a country other than that in which they are 
executed, the right of the party to execute any such act 
or contract being first established by the law of his legal 
domicile, the validity of a particular act or contract as 
regards its formal execution should be determined by the 
law of the place where it is intended to take effect, in all 
cases where such place is the place of domicile of the 
party or of the parties to the act or contract; for it is 
reasonable to suppose that he or they are well acquainted 
with the requirements of such law, and intend to comply 
with them. The observance of this rule would, moreover, 
relieve third parties, and the courts of the latter country, 
in many cases at least, from the trouble of ascertaining 
what were the formalities prescribed by the law of the 
foreign State. But if contracting parties have different 
domiciles, it would be reasonable to give effect to the 
contract if the formalities of its execution satisfied the 
requirements of either the law of the place where made, 
or that of the place where it was by its terms to be car
ried into effect. The reason for this is, that no better ac
quaintance with the law of the latter place than with that 
of the former can in this case be presumed as regards one 
or more of the contracting parties, and that the courts 
ought to regard as sufficient such compliance with the 
formalities prescribed by the law of the place where the 
parties are at the moment of execution, rather than make 
the instrument void and of no effect by a strict appli
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cation of their own territorial law. An exception to this 
latter rule exists, nevertheless, in the case of instruments 
the recording or registration of which is necessary either 
to perfect the title of the party immediately interested or 
to furnish third parties with the means of obtaining such 
information as might be necessary for their protection. 
This is true as regards instruments of conveyance or mort
gage of real estate, the transfer of government or corporate 
securities, etc. In fact, the principle seems to be generally 
recognized that all deeds, mortgages, or wills of real estate 
must be executed with the solemnities prescribed by the 
lex loci rei sitce. We shall see, however, hereafter, that 
this principle is less generally applied to wills than to 
deeds inter vivos. Savigny (see § 19 of Guthrie’s transla
tion) lays down the principle which he deems universally 
applicable in the following terms: “ In judging of the 
various conditions and qualities (zustande) of a person, 
whereby the capacity for rights and the capacity to act 
are determined, a pure and simple application of that local 
law to which the person himself belongs by his domicile 
is the only possible course.” Foelix in like manner asserts 
(Yol. I. § 87) that the law of the domicile determines 
whether an individual who makes a contract or testa
mentary disposition in a foreign country, or the one in 
whose favor such contract or will is made, possesses the 
necessary capacity for contracting, disposing, or taking. 
Burge, on the other hand, takes the ground that as a gen
eral rule the capacity of contracting parties should be 
governed by the law of the place in which they contract; 
because they may be presumed to be acquainted with the 
law, and it would be unreasonable to require either to in
form himself as to the law of the foreign country to which 
the other party belonged. Foelix, however, does not regard 
with favor either Burge’s rule or his reasoning. Yalette

9
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is quoted by Foelix as maintaining that while the capacity 
of a contracting party is generally to be determined by 
the law of his domicile, an exception should be made in 
favor of Frenchmen contracting with a foreigner in France 
in all cases where the application of the general rule would 
be detrimental to the interests of the Frenchman. This 
is not an unreasonable view, if taken with the qualifica
tion that a citizen will not be so protected if he has neg
lected to protect himself when he might easily have done 
so, and if the contract is one which from its very nature 
is confined to the territorial limits of France. In other 
words, this exception might properly be admitted, as we 
have already said, in the case, and only in the case, of com
mercial contracts whose effect is so limited. We hope to 
treat hereafter of the conflict of laws in relation to mar
riage, the parental relation, guardianship, testamentary 
dispositions, etc.



CHAPTER VII.

OF COMMERCIAL CONTRACTS AND MARITIME LIENS.

I. Bills of Exchange. English and American Law. — 
The principle is, we believe, universally admitted, that the 
liability of the maker of a bill of exchange is determined 
by the law of the place where it is made, and that of the 
indorser by the place of indorsement; while the duties of 
the holder as to presentment, protest, and notice,1 and the 
formalities of such protest and notice, are fixed by the law 
of the place of payment, which also governs as to the rate 
of interest, and damages in case of non-payment. The 
law is well stated by Edwards in his work on Bills of 
Exchange and Promissory Notes (page 178) in the follow
ing terms: “ When a contract is valid in the place where 
it is made, it is to be considered equally valid, and to 
be enforced, everywhere; with the exception of cases in 
which the contract is immoral or unjust, or in which the 
enforcement of it in another State would be injurious to 
the rights, the interest, or convenience of such State or its 
citizens; and, on the other hand, where a contract is invalid 
or discharged by the law of the place where it is made 
or to be performed, it is to be considered void and dis
charged everywhere. The remedy on contracts/’ he con
tinues, “ is regulated according to the law of the forum, 
the lex fori, or place where a judicial enforcement is 
sought.” The principle, as specially applicable to bills 
and notes, is thus laid down in Benjamin’s edition of 

, 1 Rouquette v. Overmann, L. R. 10 Q. B. 525.
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Chalmers, Art. 59: “The validity of a bill as regards 
requisites in form is (generally) determined by the law 
of the place of issue, and the formal validity of super
vening contracts, such as acceptance or indorsement, is 
(generally) determined by the law of the place where such 
contract is made.” “ For instance,” says Edwards, “ where 
a note is made in the State of Connecticut, payable to a 
person resident in this State (New York) or to his order, 
and he transfers it by indorsement, and the indorsee 
brings an action upon it here in his own name, it is not a 
good defence to show that by the laws of Connecticut 
promissory notes are not negotiable.” It should be remem
bered, however, that “the place where the contract is 
made ” is, in the case of bills and notes, not that where 
such instruments are signed, but the place in which they 
are delivered after being signed. Hence, where the de
fence is that a note is void for usury, the law to be ap
plied is not that of the place where the note was signed, 
but of the place where it was delivered. As a deposit in 
the post-office, addressed to the payee, constitutes delivery, 
the law of the State in which such deposit was made will 
be applied, and not that of the State of which the payee 
is a resident.1 This is important, as under the laws of 
some States, as in New York, bills and notes tainted with 
usury are void ah initio ; while in others a simple penalty 
is inflicted, amounting in some States (as in Louisiana) to 
a forfeiture of all interest upon the loan,1 2 and in some (as 
in Pennsylvania) to a forfeiture of the excess above the 
legal interest only.3 Another illustration of the applica

1 So held in DeWolf v. Johnson, 10 Wheaton, R. 367, as cited by Ed
wards, p. 182, note 1. This is in keeping with the English case of Chap
man v. Cottrell, 1865, 3 H. & C. 865 (cited by Westlake, p. 243).

2 Statute of Louisiana of Feb. 19, 1844, § 2, inserted in Civil Code
under art. 2895. 8 See Purdon’s Digest, p. 561.
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tion of the law of the place of delivery is furnished by 
Benjamin (loc. cit.) as follows: “ A. writes his name on the 
back of a note made by B., payable to C., before its deliv
ery to the payee. If signed in New York, but delivered in 
Boston, A. is liable as joint maker, according to the law of 
Massachusetts, though by the law of New York he is liable 
as indorser.” Westlake (§ 213) observes that “the obliga
tion incurred by accepting a bill of exchange, or making 
a promissory note, is measured by the law of the place 
where it is payable.” He proceeds to cite a case1 in 
which the court of the country in which a bill was ac
cepted and payable having declared such acceptance in
valid, the English court refused to give effect to it. Now 
the former court applied its own law to determine the 
validity of the acceptance; but it does not appear whether 
it did so because that law was the law of the place of 
payment, or because it was the law of the place of accept
ance; and consequently we cannot assume that the de
cision would have been the same if the acceptance had 
been given in some other place. The far more recent case 
of Rouquette v. Overmann (L. R 10 Q. B. 525) is cited by 
Roscoe as deciding that “ when a bill is payable abroad, 
the obligations of the acceptor, and therefore of the 
drawer and indorsers, are regulated by the lex loci of per
formance of contract.” This appears, to us to be too gen
eral a statement. It would harmonize more with the 
generally received law, and with the facts of the case, if it 
were restricted so as to read as follows: Where a bill is 
payable abroad, the performance of the conditions upon 
which the liability of the drawer and indorsers depends is 
regulated by the law of the place of payment. Mr. Dicey, 
in an interesting article published iii the American Law

1 Burrows v. Jamineau, 1726 King; Mosely, 1 Sel. Cas. in Ch., 69; 
2 Eq. Cas. Abr., 524; Strange, 733.
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Review, Yol. XVI. (1882), defines the obligation of the 
respective parties to a bill of exchange as follows : —

“The fulfilment, in short, of the acceptor’s contract is the 
payment of the sum for which the bill is accepted, at the time, 
in the mode, and at the place, fixed by the bill, to the person 
entitled to be paid by the terms of the bill. The drawer of a 
bill engages that on due presentment it shall be accepted and 
paid according to its tenor, and that if he be not accepted or be 
not paid, he will, provided that due notice of dishonor has been 
given, indemnify the holder by payment. He undertakes to pay 
the bill (under these circumstances) at the place where the bill 
is drawn. . . . Anything which defers the time at which the 
acceptor is bound to make payment defers the time at which the 
drawees liability to perform his own contract can arise.1 An 
indorser contracts that if the drawee (acceptor?) shall not at 
maturity pay the bill, the indorser will, on receiving due notice 
of dishonor, pay the holder the sum which the drawee ought to 
have paid. . . . He also contracts, in the case of a bill payable 
at a future date, that if the drawee refuses to accept on present
ment, he will in like manner pay (Byles, 8th edit., p. 139). The 
contract of the indorser is to pay at the place of indorsement. 
The indorsers agree, upon due notice, to reimburse the holder 
in interest and damages at the place where they respectively 
entered into the contract.”

He remarks that much of the obscurity and inconsis
tency, apparent or real, which are to be found in the Eng
lish decisions in cases under the conflict of laws are due

1 On this latter point Mr. Dicey cites Rouquette v. Overmann (L. R. 
10 Q. B. 536). In this case the hill was drawn in London and was accepted 
in Palis, where it was payable October, 1870. The time of payment of 
current bills having been extended by the French authorities, payment 
could not be demanded of the acceptor until September, 1871, when protest 
was made, and notice given, to all the parties. Held, that the obligations 
of the drawers and indorsers were measured by those of the acceptor, and 
that consequently in a suit brought in England the defendants (the draw
ers) were liable, notwithstanding such extension of the time for payment.
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in part to the fact that a bill of exchange is too often re
garded as a single contract instead of being regarded as 
an embodiment of the several contracts mentioned above; 
and in part, also, to the fact that the term lex loci con
tractus is sometimes used as synonymous with lex loci 
celebrationis, and at other times as synonymous with lex 
loci solutionis. He then proceeds to lay down the follow
ing formulae: —

“ 1. The formal validity of a contract is to be determined 
wholly by the law of the country where a contract is made (lex 
loci celebrationis). The formalities that are required for a con
tract by the law of the country where it was made are both 
sufficient and necessary for its validity in England. 2. The 
incidents or effects of a contract are to be determined by the 
law to which the parties intended, or may be presumed to have 
intended, to submit themselves. . . . Where the contract is made 
in one country, and is to be performed in another, the incidents 
of the contract are to be determined, at any rate so far as the 
performance is concerned, by the law of the country where the 
contract is to be performed.”

It is impossible, however, to reconcile the two decisions 
cited by Mr. Dicey, — the one that of the Court of Queen’s 
Bench in the case of Lebel v. Tucker, the other that of 
the Court of Common Pleas, in the case of Bradlaugh v. 
De Kin, — in the former of which it was held that the 
English acceptor was liable to a party holding under an 
indorsement which would have been valid if made in 
England, but was invalid in France, where made; while 
in the latter it was adjudged that an indorsement must 
be valid according to the law of the place where made, 
in order that the indorsee should have a right of action 
against the English acceptor. It appears to us that in 
both these cases the acceptor was bound to pay the holder,
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but that the latter could only recover in a suit brought by 
him as agent and in the name of the French indorser. It 
seems to be* established by the decisions in the cases of 
Rothschild v. Currie (1 Q. B. 43) ; Hirschfield v. Smith (L. 
R. 1 C. P. 340); Horne v. Rouquette (3 Q. B. D. 514 C. A.), 
that, to use the language of Roscoe, “ Where a bill is drawn 
and indorsed in England and accepted, payable abroad by 
a foreign acceptor, it is enough to give the drawer or in
dorser such notice of dishonor and protest as the foreign 
law requires.”1 It would seem to follow that not only is 
the English drawer or indorser liable in such cases to the 
holder, but that if an indorser so liable paid the foreign 
holder, he could himself recover from the prior indorser, 
or from the drawer, upon giving such notice as is required 
by the English law; or in other words, that the “ reason
able time ” prescribed by the English law should be con
sidered as beginning to run from the time that the English 
party who gives notice has himself received notice of the 
dishonor from the foreign holder.

The validity of the contract as to each of the parties 
being established by the laws of the place where made, 
the incidents attending its performance and the conse
quences of its non-performance should be considered as 
governed by the law of the place fixed for performance; 
that is, in case of a bill or note, by the law of the place 
of payment. In some of the earlier English cases 1 2 cited 
by Westlake and by Smith,3 it was held that the interest 
recoverable on a bill unpaid at maturity was that of the 
place of residence of the particular party to the bill 
against whom suit was brought; while, on the other 
hand, we find in the 9th English edition of Smith, page

1 Roscoe’s N. P. Evidence, 14th edit., p. 352.
2 Allen v. Kemble, 6 Moore, P. C. Cas. 314 ; Gibbs v. Freemont,

9 Exch. 25. 8 In bis Mercantile Law, 9th edit., p. 257.
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257, the following footnote: “But see Rouquette v. Over- 
mann (L. R. 10 Q. B. 525, 540); whence it would appear 
that it should be that of the country where it was accepted 
payable.” This latter would seem to be the more reason
able rule, as its application would presumably place the 
holder in the same position, as regards interest, that he 
would have occupied if he had received the money due 
him on the bill at the time and place fixed for its pay
ment. It was held, however, in Be Glyn, 15 K B. R. 
(Mass. District), 495,1 that the interest and damages 
which the drawer of a bill of exchange is to pay are to be 
assessed according to the law of the place where the bill 
is drawn. Benjamin, in his edition of Chalmers, Art. 222, 
cites other cases, both English and American,2 to the same 
effect. While he evidently considers the rule as settled 
as in the case of drawers, he speaks with less confidence 
of the damages as against an indorser being “ (probably) 
determined by the law of the place where he indorsed the 
bill.” We see no reason why a distinction should be made 
in this respect between the different parties to a bill. The 
question whether the liability of the maker of a note or 
drawer of a bill in a suit brought by an indorsee is to be 
governed by the law of the place of indorsement, appears, 
according to Westlake (§§ 215-217), and the authorities3 
cited by him, to be not yet definitely settled in England. 
The question at issue in these cases was as to the effect 
to be given in England to a blank indorsement made in 
France, where such an indorsement does not convey the 
property in the instrument so as to entitle the indorsee to

1 Cited in American Law Review, 1877-1878, p. 137.
2 Gibbs v. Freemont, 1853, 9 Exch. 25 ; Re State Fire Ins. Co., 1863, 

32 L. J. Ch. 300 ; Freese v. Brownell, 1871, 35 N. J. L. 285 ; Crawford 
v. Bank, 1844, 6 Ala. 12.

8 Trimbey v. Vignier, 1884, 1 Bing. N. C. 151 ; Lebel v. Tucker, 1867, 
L. R. 3 Q. B. 77 ; Bradlaugh v. De Rin, 1868, L. R. 3 C. P. 538.
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sue thereon in his own name.1 “ The law of Scotland,” 
says Mr. Gillespie, in his note to Bar, page 354, “holds 
that the place of payment will determine the law that is 
to regulate the bill, and this as regards the liability of 
either drawer or indorser, if the bill be drawn or indorsed 
in a foreign country. The law of Scotland,1” he remarks, 
“views the drawing, acceptance, and indorsation all as 
dealing with one and the same contract; namely, the as
signation of the fund lying in the hands of the drawee at 
the place of payment; and all, therefore, as regulated by 
the law of the place of payment.” “ It is held in Amer
ica,” says Benjamin,2 “ that where a bill is drawn for the 
whole of a particular fund, or for the entire indebtedness 
of drawee to drawer, it operates as an equitable assign
ment thereof, and binds the fund in the drawee’s hands 
after notice of the assignment.”

French Law. — M. Masse accepts the doctrine that the 
validity and effect of the contract made by a drawer or by 
an indorser of a bill are governed by the law of the place 
where such contracts are made, and not by the law of the 
place where the bill is payable. Hence no express men
tion of the consideration, such as is required by the French 
law, is deemed necessary in France if it be not required 
by the law of the foreign country; and in the case of a 
bill drawn in England and payable in France, the same 
effect will be allowed in France as in England to a blank 
indorsement made in the latter country. In support of 
this latter point, M. Mass6 cites a judgment of the Cour 
<de Cassation delivered Sept. 25, 1829.3 There is one pro
vision of the French law which must be regarded as 
entering into and forming part of the contract of a French

1 See, on this point, Code de Commerce, arts. 136-138.
2 Digest, p. 209, note to art. 210.
8 See Annuaire de Legislation ^trang^re, 1873, p. 398.
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drawer or indorser of a bill of exchange, and which, there
fore, it is important for foreign holders of such bills to be 
acquainted with. This provision is found in Art. 160 of 
the Code de Commerce. After providing that the holder 
of a bill of exchange drawn from France upon any part of 
the French possessions outside of France which is paya
ble at sight, or at any specified time after sight, shall 
forfeit his right of recourse against the French indorser, 
and even against the drawer who has made provision for 
its payment, unless he shall have presented the same for 
acceptance or payment, as the case may be, within a cer
tain period, which varies from three months to a year, 
according to the distance of the place of payment from 
France, the article declares that the same forfeiture shall 
be incurred, under like circumstances, by the holder of 
a French bill payable in any foreign country. Similar 
provisions are to be found in the Belgian law of May 20, 
1872. In like manner the French drawer of a bill pay
able abroad who has made provision for its payment, 
and the French indorser of such a bill, are released from 
liability thereon unless the same be duly protested, even 
though no protest be required by the law of the place of 
payment.1 On the other hand, however, M. Mass6 ad
mits that the time in which such protest must be made 
is fixed by the law of the place of payment.2 The require
ments of this latter law as to the formalities of the pro
test must be observed if possible ; if not, the impossibility 
of such observance must be shown. Thus, to cite a case 
put by M. Pardessus, if the notary or other public officer 
in the foreign country where paper money had an enforced 
circulation, was not permitted to protest bills for non
payment in specie, as required by their terms, proof of 
such legal disability in the form of a certificate signed by 

1 See Masse, § 627. 2 Ibid., § 618.
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a competent public functionary, or even by merchants of 
the place, would be required and accepted as an excuse 
for the absence of a formal protest.

There is another provision of the French law (as em
bodied in the law of May 3, 1862, forming the present 
Art. 166 of the Code de Commerce) which is of importance 
to the holders of French bills; for by its terms such 
holder must bring suit against the French drawer or in
dorser within a period of one, three, five, or eight months 
from the date of protest; the period varying with the 
distance from France of the country in which such bill 
is payable. The Belgian law of May 20, 1872, contains 
similar provisions. Days of grace are not allowed upon 
bills payable in either France or Belgium; and in both 
countries, if the day of payment named in a bill is a 
legal holiday, it is payable the day before. According to 
Art. 123 of the French Code of Commerce (which has 
been textually reproduced in the Belgian law of May 20, 
1872), the indication by the acceptor of a place of pay
ment is equivalent to an election of domicile at such 
place of payment, where, consequently, all acts, notices, 
and citations consequent upon non-payment are to be 
made and served.1

The French Cour de Cassation has decided that the 
drawing and delivery of a bill is to be considered as in 
the nature of an assignment to the payee or holder of the 
provision made or to be made for its payment, and that 
consequently the holder of the bill is entitled to such pro
vision to the exclusion of an attaching creditor of the 
drawer, or to the mass of his creditors in case of his be
coming insolvent.1 2 The Belgian Cour de Cassation has

1 See Masse, §§ 1008-1010.
2 See Riviere, pp. 301, 302, and cases cited by him, Cassation, June 

28, 1825 ; Nov. 22, 1830 ; Nov. 19, 1850.
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rendered a similar decision in a case arising under the 
Belgian law of May 20, 1872.1 This is more general than 
the American doctrine as stated by Benjamin (see page 
138), which latter is, we think, more just and reasonable 
because of its restrictions.

Italian Law. — The Court of Cassation of Palermo de
cided, in 1877, in the case of Messina v. Tagliabue, that 
the validity and effect of an indorsement of negotiable 
paper are to be determined not by the law of the place of 
indorsement but by that of the place of payment (this 
being, according to the principles of the Boman law, the 
proper application of the rule locus regit actum); and, con
sequently, that an undated indorsement, made in England, 
was not sufficient to transfer the property in a bill of 
exchange payable in Italy. The learned editor of the 
Journal du Droit International Priv4 entirely disapproves 
of this decision, as being not only in disaccord with the 
generally received doctrine, but also with the express pro
vision of Art. 9 of the preliminary dispositions of the 
Italian Civil Code;1 2 and in this view we fully concur. 
This, moreover, is the view taken by M. Esperson, profes
sor at the University of Pavia, who, in an article contrib
uted to the above journal (Vol. IX., 1882, p. 154 et seq.), 
declares first, tha.t the personal capacity of a party to a 
contract, whether civil or commercial, is to be determined 
by the law of his country; and, secondly, that the formal 
validity of the contract entered into by each of the parties 
to a bill of exchange is to be determined by the law of 
the place where such contract is made and, consequently, 
that an indorser may be held even where a recovery could 
not be had against the drawer or against a prior indorser

1 De Lonheux, Linon, et Cie. v. Olivier, Journal du Droit International 
Prive, 1882, p. 577.

2 See Journal du Droit International Priv6, 1878, p. 51 et seq.
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because of his inobservance of the formalities prescribed 
by the law of his place of contract.

The Court of Cassation of Turin, by its judgment of 
May 20, 1879, in the case of Yogel v. Casartelli, while 
admitting that the substantial effect of an obligation is 
determined by the law of the place where made, decides 
that the incidents of the protest of a bill of exchange are 
to be considered as fixed by the law of the place of pay
ment, and that consequently the holder of a bill payable 
in Paris, did not, by reason of the French laws of 1870
1871, extending the time for payment and protest, forfeit 
his right of recourse against his Italian indorser.1 The 
decision appears, however, to have been based partly upon 
the ground that the holder was prevented from taking 
action against the indorser by vis major, which, under the 
provisions of the Italian Code, was sufficient to save his 
right of recourse. This decision, it will be observed, ac
cords with that of the English Court of Queen’s Bench in 
the case of Rouquette v. Overmann, already referred to.1 2 
A similar decision was rendered in like circumstances by 
the court of Milan, in the case of the Banque Privilegi^e 
Austro-Orientale de Triest v. Conti, Fermo, et Cie.3 * * * * 8

The Court of Cassation of Turin decided in the case

1 Journal du Droit International Prive', 1881, p. 543 et seq.
2 There appears to have been much discussion as to whether the French

laws above mentioned were to be considered as extending the time for pay
ment, or simply the time for protest. The editor of the Journal du Droit
International Prive (loc. cit.) adopts the latter view, notwithstanding the
terms employed in the title and in the second section of the law of March
10, 1871, which speak of tin extension of the time for payment for the 
reason that the legislature expressly refused, when the first of these laws 
was passed, to impress upon it the former character ; and that its inten
tion in this respect is clearly shown by the fact that interest was allowed 
to run on all the bills and notes covered by said laws, from the dates at 
which they were originally payable.

8 Journal du Droit International Prive, 1874, p. 138 et seq.



BILLS OF EXCHANGE. 143

of Pogalla v. Debendetti,1 that, under the Italian Code of 
Commerce, the place fixed for payment of a bill, and not the 
actual domicile of the acceptor, is the place at which the 
holder of a bill should take all necessary steps to recover 
from the acceptor and indorsers in case of non-payment. 
This accords with what we have seen to be the French 
and Belgian law on this point.

German Law. — The German statute relating to bills of 
exchange (Art. 84), while admitting the general principle 
that a party’s capacity to contract in any place depends 
exclusively upon the law of his country, declares, never
theless, that if a foreigner, incapable by such law, issues a 
bill of exchange in any German State by whose laws he 
would, if a citizen thereof, be qualified to issue such a bill, 
he shall be held liable thereon.2 The same statute expressly 
declares that it is both necessary and sufficient that the 
contract of each party to a bill should be valid by the law 
of the place where it is entered into; and hence, even if 
the drawer or foreign indorser of such an instrument could 
not be held because of the absence of some formality pre
scribed by the foreign law, a German indorser would be 
liable upon an indorsement made by him in Germany in 
conformity with the German law.3 This, it will be seen, 
agrees with the Italian doctrine as stated by M. Esperson. 
As regards protest, Bar (§ 85) lays down the principle as 
if it prevailed in Germany as elsewhere, that the form, the 
place, and the time appropriate for taking a protest are 
ruled by the law of the land where this protest is to be 
taken. We shall see, however, that there are some excep-

1 Journal du Droit International Prive, 1875, p. 234.
2 See M. Esperson’s article in the Journal du Droit International Prive, 

vol. vii. (1880), p. 258.
8 See M. Esperson’s article in the Journal du Droit International Prive, 

vol. ix. (1882), pp. 161, 162, and editor’s note in same Journal, vol. v. 
(1878), p. 53. ' '
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tions to this rule. The superior Tribunal of Commerce of 
the Empire sitting at Leipsic held, in a judgment rendered 
Sept. 19, 1871, that the time for presentation and protest 
of a bill of exchange, as affected by days of grace and legal 
holidays, depends upon the law of the place of payment.1 
The same tribunal, in a judgment rendered Eeb. 21, 1871,1 2 
took the ground that the French laws of 1870-1871, 
already referred to, ought to be regarded as extending the 
time for payment of bills and notes, and that whatever 
might be the case with French parties to such instru
ments, these laws could not modify the conditions of the 
contracts entered into by German drawers and indorsers 
to their detriment; and further, that even if the holder 
could not have secured a protest of the bill immediately 
upon its non-payment at the date named in the bill, he 
should suffer the consequences of such a case of vis major 
(if such it were to be considered) rather than the German 
parties to the bill, who were at least equally innocent. 
This view is, it will be seen, quite different from that 
taken by the English and Italian courts in reference to 
the point in question. The decision of the German court 
in the case just referred to is, as regards the effect of an 
extension of the time for payment, in accord with the judg
ments rendered by the Tribunals of 1st and 2d Instance, at 
Leipsic, in the case of Botta v. Ehrt (1876), to the effect 
that the German drawer of a bill of exchange, payable in 
Italy, was absolved from liability by reason of the exten
sion of the time for payment by the Italian acceptor, and 
the consequent neglect of the holder to protest the bill 
for non-payment at the date therein originally fixed for 
such payment.3 A similar tribunal, sitting at Carlsruhe,

1 Journal du Droit International Prive, vol. i. (1874), p. 185.
2 Ibid.
3 Ibid., vol. v. (1878), p. 617. *
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decided, Sept. 24, 1875, in the case of Eegnault v. Wimpf- 
heimer, that under the German law the drawing of a bill 
of exchange does not constitute an assignment of the pro
vision in the hands of the drawee for the benefit of the 
payee or subsequent holder, even though the bill (which 
was payable in Germany) was drawn in France, where a 
different doctrine prevails; and that were it otherwise, as 
between the other parties, the presentation of the bill for 
acceptance would not be considered as legal notice to the 
drawee of such assignment, and that consequently he still 
had the right to return such provision to the drawer. In 
his note to this case the editor of the Journal du Droit 
International Prive admits that the question as to what 
constitutes a sufficient legal notice of such an assignment, 
as regards the drawee, depends upon the law of the lat
ter’s domicile. Under the German law, if a bill is drawn 
payable generally in a locality other than that of the 
drawee’s residence, and if the latter in his acceptance 
names a party domiciled in the former locality by whom 
payment is to be made, then the holder is bound to pre
sent the bill to such party at its maturity, and in case of 
non-payment to protest the same in order to hold the 
acceptor.1 In like manner, the holder of a bill payable 
by its terms at a certain bank, who neglected to have the 
same protested at the place thus indicated by the drawer 
for payment, was held by the Imperial Court of Wurtzburg, 
Nov. 11, 1879, to have thereby lost his right of recourse 
against the acceptor who was domiciled in any other place.2 
This is different from the French law on this point, and 
appears to us to be unreasonable, so far as concerns the

1 See decision of Appellate Tribunal of Insterburg in the case of Decker 
v. Pelereit, as reported in the Journal du Droit International Prive, vol. iv. 
(1877), p. 544, and editor’s remarks upon the same.

2 Journal du Droit International Prive, vol. vii. (1880), p. 494.
10
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general principles governing bills of exchange, especially 
as regards the particular contract entered into by each of 
the parties thereto, the performance of the conditions upon 
which their liability to pay the same attaches, and the 
rate of interest demandable in case of non-payment at 
maturity. Bar (§ 85) expresses himself in very much the 
same terms as those employed by Mr. Dicey (see p. 133).

Bills of Exchange drawn against Letters of Credit — In 
the case of bills of exchange drawn under letters of credit, 
the question has arisen, Is the holder of the letter who 
receives an advance of money for the repayment of which 
he draws upon the writer of the letter, responsible to the 
party who makes him such advance, in case the drawee 
does not honor his draft? We have found no express 
authority on this point. Mr. Bell, quoted approvingly by 
Judge Story1 and Mr. Daniel,1 2 says in substance that if a 
letter of credit be granted in exchange for money or secu
rities received from the holder, any claim for advances 
made thereunder can only be made upon the grantor and 
not upon the holder of the letter. It is otherwise if the 
letter be granted upon credit only.3 The reason and jus
tice of this distinction are not apparent, especially as the 
party making the advances cannot learn from the letter 
of credit whether the grantor thereof received considera
tion for it or not, unless indeed this is to be presumed as 
a matter of course as to all such letters of credit issued by 
banks and bankers. According to Marius, also quoted by 
Daniel,4 the credit is given by the party making the ad
vances under a letter of credit in all cases to the grantor 
<of such letter only, and not to the holder.

1 Story on Bills, § 463.
2 Daniel on Negotiable Instruments, § 1791.
8 See, to same effect, Bouvier’s Law Dictionary, title, Letters of. Gredit.
4 Daniel on Negotiable Instruments, § 1793.
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Now this might be true if the advances were made 
against the simple receipt of the holder of the letter, and 
if the party making such advances had in his hands a du
plicate of the letter upon which to hold the writer thereof; 
but where, as in the case of travellers’ letters of credit, 
any one of the many correspondents, whose names appear 
on the back thereof, makes an advance to the holder upon 
his draft as required by the terms of the letter, why should 
not the ordinary rules apply, and the drawer of the bill 
be considered as guaranteeing its payment by the drawee, 
and liable to pay the same if the drawee fails to do so ? 
Even if he would not be so liable by the law of the coun
try where the letter of credit was issued, he might, in our 
opinion, be so under the law of the country where the 
advance is made to him, and where his draft for the 
amount thereof is made and delivered. II.

II. Of the Sale and Purchase of Personal Property, and 
the Incidents connected therewith. — The following deli
cate questions present themselves under the conflict of 
laws in relation to the sale and purchase of personal prop
erty ; namely : 1. What constitutes delivery ? 2. At what 
precise moment does the title pass from the seller to the 
buyer? 3. What are the conditions and limitations of 
the right of stoppage in transitu ? What is the effect 
of its exercise, and how may such right be determined 
before the expiration of the transitus to which it origi
nally attached ? 4. What parties may have a special lien 
upon the goods during their transit, and what is the nature 
and extent of such liens ? 5. What are the rights of the 
creditors of the buyer and seller respectively ? 6. What
are the rights of the holder of a bill of exchange, accom
panied by a bill of lading, as against an attaching creditor 
of the shipper, in a foreign country ?
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1. What constitutes delivery ? Where the buyer and 
seller reside in different States or countries there may be 
an actual or manual delivery of the goods by the seller to 
the agent of the purchaser, or there may be such a delivery 
by the agent of the seller to the buyer. The former takes 
place when the purchaser requests the seller to forward 
the goods by a vessel belonging to or chartered by the pur
chaser, or by a common carrier specially designated by 
him, or even by a common carrier selected by the seller, if 
the contract between him and the purchaser be of the kind 
generally known as a “ free on board ” contract; in which 
cases delivery to the master of such vessel, or to such com
mon carrier, constitutes delivery to the buyer.1 In other 
cases, goods are forwarded by the seller’s own vessel, or by 
a common carrier selected by him, to be delivered to the 
purchaser at his place of business, or to his agent at some 
other place, if such has been the agreement of the parties. 
There may be also a symbolical delivery of the goods while 
in transit from one place to another, by a transfer of the 
bill of lading, or carrier’s receipt, entitling the holder 
thereof to the possession of the goods upon their arrival 
at the place of destination.1 2 Such a transfer of a bill of

1 See Benjamin on Sales, § 362, and cases cited.
2 Bills of lading are everywhere in use, and their general features are 

everywhere the same. In England and America they are usually made out 
by the shipper in three parts, and signed by the master only, one of the three 
originals being retained by him, and the other two being delivered to the 
shipper of the goods, so that he may send them to the consignee ; while 
the French Code (art. 282, Code de Commerce) requires that there should 
be four originals, each of the four being signed by both the master and the 
shipper, one of the four being intended for the owner of the ship. It has 
been held in America (The Thames, 14 Wallace, p. 98), that if there prove 
to be a discrepancy between the bill of lading presented by the consignee 
and the one retained by the master, the former is in all cases to prevail; 
while the French Code de Commerce (art. 284) prescribes that in similar 
cases, if the bill of lading has been filled in by the master or other agent
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lading may be by indorsement, or, if the bill be to bearer, 
by delivery only; and it may be made either to a simple 
agent of the shipper, or to the purchaser of the goods, or 
finally to a third party as security for advances made to 
the shipper.

French Law. — Under the French law, if the purchaser 
has designated the carrier or commission merchant to 
whom delivery is to be made for him, his instructions 
must be followed by the seller in order to a valid delivery ; 
whereas, if no such special instructions have been given, 
a delivery by the seller to a common carrier of his own 
selection constitutes a delivery to the purchaser, unless 
there be clear proof that the seller intended the contrary.1

2. At what precise moment does the title pass from the 
seller to the buyer ? It is not always easy to determine the 
precise moment at which the title passes from the seller 
to the buyer; but, generally speaking, it may be said that 
in cases where payment has been made in advance, or 
where the goods have been sold on credit, either general 
or special, then the title passes at the moment of the de
livery, or even in some instances at the moment when 
the goods are specifically set apart and ready for delivery. 
On the other hand, however, delivery, either actual or 
symbolical, may be conditioned upon payment or prom
ise of payment, and then the title does not pass until the 
performance of such condition precedent, even though the 
buyer has, whether wrongfully or by inadvertence, got 
into his possession the goods, or the carrier’s receipt, or
of the ship-owner, the copy in the hands of the shipper is to prevail, while 
if on the other hand the document has been filled in by the latter or his 
agent, then the copy in the hands of the master is entitled to preference. 
This we consider more reasonable than the American doctrine as above 
declared.

1 See Code de Commerce, art. 100, and Masse’s commentary thereon. 
§ 1599.
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bill of lading. Of course there are also cases in which 
the buyer has reserved the right of satisfying himself 
that the goods sent agree with the sample furnished him. 
With respect to these, Schouler remarks that “ a sample 
sale, properly speaking, takes effect upon examination of 
the sample only.”1 The more reasonable doctrine appears 
to us to be that if the goods do not correspond with the 
sample, the property does not pass at all; but that if the 
goods do in point of fact correspond with the sample, 
then the title must be considered as passing at the mo
ment of delivery or of tender, if acceptance be wrongfully 
refused. There is, however, an implied warranty on the 
part of the seller, not only that the goods delivered shall 
correspond to the sample furnished to the purchaser, but 
also that such sample is free from latent defects; in other 
words, he warrants that the goods shall correspond with. 
what the purchaser, and perhaps even both parties, believe 
the sample to be after a reasonably careful examination 
thereof. Thus where a French firm contracted through 
their agents in London to purchase from an English manu
facturer a large number of shoes for use in the French 
army, notifying such manufacturer that the shoes would 
not be accepted by the French authorities if the soles, 
instead of being made altogether of leather, were found 
to be filled in with paper or other materials, and the 
shoes were actually refused by the French authorities for 
this reason, it was held by the English court not to be a 
sufficient defence that the shoes delivered corresponded in 
this respect with the sample furnished, inasmuch as the 
defect in such sample could not be discovered by an in
spection made with ordinary care; and consequently that 
the French firm was entitled not only to a rescission of the 
contract, and the repayment of all expenses necessarily

1 Schouler’s Personal Property, 2d edit., § 359.
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incurred by them, but also to damages representing the 
profit which said firm would have realized if the French 
Government had accepted the shoes in question.1

“ Goods/’ says Story, “ are sometimes sold and delivered 
upon a ‘ contract of sale or return/ or with liberty to re
turn if, upon trial, they do not prove satisfactory, or do 
not answer some particular purpose ; in these and similar 
cases, where there is a sale and delivery with the election 
in the purchaser to keep the goods or to return them 
within a specified time, or within a reasonable time if no 
period is fixed, under such limitations as may be agreed 
upon, the property in the goods passes to the purchaser 
upon the delivery; and if he fails to make his election 
within such specified or reasonable time, the sale, being 
discharged of the condition, becomes absolute, and the 
purchaser is liable for the price of the goods.”1 2

In both England and the United States the property in 
goods shipped would presumably pass to the consignee at 
once, if by the terms of the bill of lading they were de
liverable to him. If the bill of lading were to bearer, 
the deposit of the same in the post-office, addressed to 
the consignee, would presumably transfer the title to the 
purchaser. If the bill of lading were to the consignor 
simply, or to consignor “ or order,” or “ assigns,” or “ to 
order or assigns,” there must be an indorsement3 of the 
bill either in blank or to the consignee by name; and the 
deposit of the same so indorsed in the post-office to 
the address of the consignee would in England be deemed 
necessary and sufficient to pass the title. The same is 
true of the United States; while some American decisions

1 Heilbutt v. Hickson, L. R. 7 C. P. 438.
2 Story on the Law of Sales, 4th edit., § 313 a, citing American cases.
8 Smith’s Mercantile Law, 9th edit., p. 300, and cases cited ; Benjamin

on Sales, 4th edit., § 813, and cases cited.
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go so far as to hold that delivery of the bill, even without 
any indorsement, would in such cases suffice to vest the 
property in the purchaser,1 unless, of course, a contrary 
intention were proved to exist. In France, however (if 
we understand rightly the judgment of the Cour de Cas
sation, rendered July 16, 1860, as cited by Sirey in his 
“ Supplement aux Codes annot4s,”)2 in case the blank 
space left for the name of the consignee was not filled in 
at the time the bill of lading was signed, such bill would 
be regarded in the same light as if by its terms the goods 
were deliverable to bearer; it being understood, however, 
that the carrier would be bound, in this as in other cases, 
to satisfy himself that the party producing the bill of 
lading was the one named in a special indorsement made 
by the shipper on said bill. Upon this last point the 
French law would seem to differ from the English; for, 
assuming that the law applicable to bills and notes is 
equally applicable to bills of lading, a carrier would be 
bound to deliver the goods to the holder of the bill of 
lading which was originally made out to bearer, or which 
was indorsed in blank, and that notwithstanding any sub
sequent special indorsement. It would appear from the 
discussion of the subject by M. Riviere (pages 219,220), as 
if in France, in order to transfer the title to the goods, it 
is necessary that there should be a special indorsement, 
and that it be dated. It appears, furthermore, to have 
been at the date of M. Riviere’s work (1865) a question 
still undecided whether such indorsement should not also 
indicate the consideration received therefor. An indorse
ment in blank has only the effect of constituting the 
holder the agent of the indorser for the reception of the

1 Merchants Bank, Canada v. Union R. R. and Transportation Co., 69 
N. Y. 373 ; City Bank v. Rome, &c. R. R. Co., 44 N. Y. 136.

2 Code de Commerce, art. 281.
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goods. This latter is also the case in Russia.1 The case 
just cited shows that the principle is recognized in France2 
(as it is England, the United States, and Belgium3), that 
the validity and effect of an indorsement of a bill of 
lading are governed by the law of the place where it is 
made. It follows that the French court would recognize 
a foreign indorsement as sufficient to transfer the title if 
it were so under the law of the place where made, though 
insufficient to produce this effect if it had been made in 
France.

Italian Law. — The provisions of the French Code de 
Commerce on the subject of bills of lading are reproduced 
in the Italian Code, and the law relating to the transfer 
of property by the indorsement of such bills is probably 
the same in Italy as in France.

German Law. — Under the German commercial law, if 
the bill of lading is made out to the order of the vendee 
there must be an indorsement of it by him to transfer the 
goods to a third party^

Of course, if the delivery of a bill of lading, duly in
dorsed, to the consignee, is intended and directed to be 
made only upon the performance by him of some condi
tion precedent, as for instance acceptance or payment by 
him of a draft drawn by the consignor, then no delivery 
of such bill of lading is effective to transfer the property 
until such condition be complied with. We will refer 
more fully to the matter in the following subdivision.

1 Newton v. Marcillac, Bordeaux, 1st Ch., Jan. 24, 1880, cited in Jour
nal du Droit International Prive, vol. viii. (1881), p. 358.

2 See also Jacoba Kotter v. Droche Robin, Trib. Com. de Marseille 
June 26,1883, cited in Journal du Droit International Prive, vol. x. (1883), 
p. 278.

8 Tribunal Civil d’Anvers, Feb. 7, 1874, Journal du Droit International 
Prive, vol. ii. (1875), p. 215.

* Becker v. Hallgarten, 86 N. Y. 167.
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3. What are the conditions and limitations of the right 
of stoppage in transitu ? The right of stoppage in transitu 
may be defined to be the right possessed by one who has 
sold goods on credit, and without security, to retake pos
session of the same while en route to the purchaser, in 
case of the latter’s insolvency. This right is recognized 
in England and the United States, in Erance, Belgium, 
Italy, and Germany, and probably in other commercial 
countries. It is not easy to see why this privilege is ac
corded. If it be said that it is only just to allow the 
seller in such a case to consider the contract rescinded 
because of the debtor’s inability to fulfil his part of it, is 
not the same true of another party who has likewise sold 
goods on credit to the same purchaser, and who has not 
received payment therefor, though the goods are actually 
in the possession of such purchaser at the moment of his 
insolvency? It is sometimes said that this exceptional 
right is allowed to exist in the interests of commerce, but 
we do not see how such interests are advanced by thus 
facilitating the purchase of goods by traders on the 
brink of insolvency. Such a purchaser may defraud 
the seller either by staving off his insolvency just long 
enough to enable him to get the goods into his posses
sion, or by disposing of the goods, while in transitu, 
to an innocent third party for valuable consideration. 
As the right, however, so generally exists, and its exer
cise may affect the interests not only of the general cred
itors of the buyer but also those of the general creditors 
of the seller, it is important to consider what are the 
conditions and limitations imposed upon it in different 
countries.

English and American Law. — 1. It makes no differ
ence whether the carrier to whom the goods have been 
delivered for conveyance to the purchaser was selected
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by him or by the seller.1 2. The goods may be re
taken by the seller if found in the hands of a ware
houseman 2 to whom they had been temporarily entrusted 
in the ordinary course of business, while en route, or 
even of one who retained them at their place of destina
tion, provided the purchaser had not previously made a 
valid claim upon him for their delivery.3 3. It is some
times difficult to decide what is the termination of the 
transit during whose continuance the right of stoppage 
exists. This question presents itself when the place to 
which the goods are first sent by the seller, as directed by 
the buyer, is not the place of their ultimate destination, 
but where this latter place has been determined upon by 
the purchaser before the goods have left the hands of the 
seller. The English cases on this point are very conflict
ing ; or at least it is very difficult to see upon what under
lying principle they can all be sustained. In Yalpy v. 
Gibson (4 C. B. 837 ; we quote from Benjamin, 4th edition, 
§ 848), “ the goods were ordered of the Manchester vendor 
and sent to a forwarding house in Liverpool, by order of 
the buyer, to be forwarded to Valparaiso; but the Liver
pool house had no authority to forward till receiving orders 
from the buyer. The buyer ordered the goods to be re
landed after they had been put on board, and sent them 
back to the vendor, with orders to repack them into eight 
packages instead of four, and the vendors accepted the 
instructions, writing: ‘We are now repacking them in 
conformity with your wishes/ Held, that the right of

1 Holst v. PownalJ, 1 Esp. 240 ; Northey v. Field, 2 Esp. 613 ; Hodg
son v. Loy, 7 T. R. 440; Berndtson v. Strang, L. R. 4 Eq. 431 ; Rodger v. 
the Comptoir d’Escompte de Paris, L. R. 2 P. C. 393.

2 Smith v. Goss, 1 Camp. 282 ; Coates v. Railton, 6 B. & C. 422 ; Mohr 
v. Boston and Albany R. R. Co., 106 Mass. 7.

8 James v. Griffin, 2 M. & W. 623 ; Jackson v. Nichol, 5 Bing. N. C. 
508 ; Inslee v. Lane, 57 N. H. 454.
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stoppage was lost; that the transitus was at an end; and 
that the re-delivery to the vendor for a new purpose could 
give him no lien.” Now if the purchaser had instructed 
the seller in the first place to pack the goods in eight 
cases, and if the purchaser directed that the goods should 
he sent back from Liverpool to the seller because the 
latter had not obeyed such original instructions, it might 
well be held that there was no acceptance by the pur
chaser, or by any agent for him, and consequently that 
the real transit would only have commenced when the 
goods left the seller’s hands after being repacked; in 
which case he would have had the right to stop them 
en route, and a fortiori the right to retain them in his 
own possession upon the insolvency of the purchaser. If, 
on the other hand, the idea of having the goods packed 
in a particular way (such as in eight boxes rather than 
four), occurred to the purchaser only after the goods had 
arrived in Liverpool, then it might well be considered that 
the seller was merely employed to repack the goods just 
as any packer in Liverpool might have been, and that as 
such repacking was done with a view to forwarding the 
goods in a better or more convenient condition to their 
original place of destination, this incident did not of itself 
terminate the transit. Again, it might, we think, with 
some show of reason have been held that the original 
transitus (that is, from Manchester to Valparaiso) was 
determined the moment the goods were sent off in the 
very opposite direction; namely, from Liverpool back to 
Manchester. In point of fact, however, the decision ap
pears to have been based upon the idea that the transit 
terminated, as far as the right of stoppage was concerned, 
upon the delivery of the goods to the Liverpool consignee, 
because, and only because, said consignee had not yet re
ceived from the buyer the name of the party in Valparaiso
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to whom the goods were to be shipped. This decision is 
the more remarkable in view of the circumstance that 
the Liverpool consignee was by profession a forwarding 
agent, and that the goods were sent to him by the seller 
at the request of the purchaser, expressly in order that he 
should forward them to Valparaiso. A similar decision 
was given in the recent case of Kendal v. Marshall (11 
L. R. Q. B. D. 356). In this case goods were purchased 
of the plaintiffs, merchants at Bolton, and they were 
requested by the purchaser to forward them to the de
fendants at Garston. On the 12th of November the 
purchaser informed the defendants of the consignment, 
and instructed them to ship the goods as soon as received 
to Rouen, and requested them to arrange for a through 
rate from Bolton to Rouen. The goods left Bolton on 
the 13th, and reached Garston on the 15th, when the 
railway company notified defendants that the goods had 
arrived, and if not removed, would be stored at their ex
pense. On the 22d, the goods still remaining in the 
hands of the railway company, it received notice to stop 
delivery to the defendants. The reason why the defend
ants left the goods in the storage-room of the railway 
company for a few days was, that they were waiting 
for an opportunity to ship them to Rouen by a vessel of 
the line of which they were the agents. The court held 
that the right of stoppage ceased at the moment of the 
constructive delivery made by the railway company to 
the defendants on the 15th of November. We admit our 
inability to see the justice of this decision, for the goods 
were delivered to the defendants solely for the purpose of 
completing their transit to the place of destination which 
had been fixed upon before the goods started on their 
journey from Bolton, the delay at Garston not being occa
sioned by any necessity for further instructions from the
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purchaser. This case differs from the preceding, in that 
the seller was not apprised at the time of sale of the ulti
mate destination of the goods; but this we conceive to be 
of no consequence, inasmuch as the question in such cases 
is what was the termination of the transit originally in
tended by the buyer, and not what was the seller given 
to understand, or allowed to suppose, to be the end of the 
intended transit. The question is, in fact, Had the goods 
at the time of stoppage reached the place at which the 
purchaser or his agent was to receive possession of them, 
either for his own use and enjoyment, or for sale in the 
ordinary course of his business ? Any other doctrine 
would appear to be detrimental to the interests of honest 
sellers, for it would enable an unscrupulous purchaser to 
take possession of the goods consigned to his agent at 
some point not far removed from the place of sale, and 
thus put an end to the seller's right of stoppage; and 
having done so, to send forward the goods immediately to 
the much more distant place for which they were origi
nally destined, at which they would, in case of his insol
vency, become part of his general assets, for the sole 
benefit, perhaps, if such place were in a foreign country, of 
his creditors there resident.

The following case seems to conflict with the foregoing, 
and favor rather unduly the right of stoppage in transitu. 
In Coates v. Railton (6 B. & C. 422 ; we quote from Ben
jamin, 4th edition, § 848), "it appeared that the course of 
business was that Railton at Manchester should purchase 
goods on account of Butler of London, and forward them 
to a branch of Butler’s house in Lisbon, by whom the 
goods were ordered through the London house; neither of 
the Butler firms had any warehouse at Manchester, and 
the vendor was told that the goods were to be sent to 
Lisbon, as on former occasions. The goods were delivered
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at the warehouse of Railton, who had them calendered 
and made up, and was then to forward them to Liverpool 
for shipment to Lisbon. Held, that the transitus was not 
ended by the delivery to Railton. Bay ley, J., said: ‘ It is 
a general rule that where goods are sold to be sent to a 
particular destination named by the vendee, the right of 
the vendor to stop them continues until they arrive at 
that place of destination/ After reviewing all the pre
vious cases, the learned judge said: ‘ The principle deduced 
from these cases is, that the transitus is not at an end 
until the goods have reached the place named by the 
buyer to the seller as the place of destination.’ ” Here it 
must be noted,'(1) That Railton was not a forwarding 
agent or common carrier; (2) That he was the agent of 
the buyer, not merely for forwarding goods, but for other 
purposes; (3) That as such agent he was to have the 
goods calendered and made up (of the necessity for which 
work the sellers must have been aware at the time of 
their delivery to him); (4) That after this work was done 
by him, he, and not the seller, was to forward the goods to 
Liverpool for shipment, and consequently the latter could 
not with literal truth assert that the transitus, in the 
course of which the goods were stopped, was initiated by 
him. It was, however, deemed sufficient that the goods 
had not at the time of such stoppage reached the place 
which was at the time of the contract declared by the 
purchaser to be that of their ultimate destination.

In Ex parte Watson (5 Ch. D. 35 C. A.; we again quote 
from Benjamin, § 848 a), “ an agreement had been en
tered into between one Love, a China merchant in Lon
don, and Watson, a Yorkshire manufacturer, that Watson 
should supply Love with goods, Watson drawing upon 
Love, and Love accepting bills of exchange for the invoice 
price. By the terms of the agreement Love was to ship
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the goods to his correspondents, Rothwell, Love, & Co., in 
Shanghai, and on receipt of the bills of lading was to send 
them to Roth well, Love, & Co., to whose order they were 
to be made out. Watson was to have a liep. upon the 
bills of lading and each shipment of goods in transit out
wards, which lien was to extend only to the particular 
shipment, and was to cease when the bills of exchange 
given for that shipment had been paid. Love had under
taken to give notice to Rothwell, Love, & Co. of this agree
ment and its terms; but he never in fact gave such notice. 
In pursuance of the agreement Love ordered a parcel of 
goods from Watson. The goods were packed by Watson’s 
packer, who forwarded them by rail to London in bales 
marked 'Shanghai/ and addressed to a ship called the 
‘ Gordon Castle/ designated by Love, which was loading 
in the West India Docks for Shanghai. The carriage to 
London was paid by Watson. The packer, in advising 
Love of the despatch of the goods, stated that they were 
‘ at his disposal/ Love accepted a six months’ bill of ex
change drawn upon him by Watson for the invoice price. 
The railway company, on the arrival of the goods at their 
Poplar Dock station, sent an advice note to Love in
forming him that the goods remained at his order, and 
were held by the company as warehousemen at his risk, 
adding, however, 'will be sent to the “ Gordon Castle.” ’ 
The goods were afterwards shipped on board that vessel. 
The bills of lading were, by Love’s directions, made out 
to the order of himself or assigns, but were retained by 
the ship-owners, as the freight was not paid by Love. 
The ship sailed for Shanghai with the goods on board. 
Love became bankrupt while the goods were at sea, and 
Watson telegraphed to Rothwell, Love, & Co. at Shanghai, 
requesting them to deliver the goods to his agents there; 
he also demanded the bills of lading from the ship-owners
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in London. It was held by the Court of Appeal on this 
state of facts: (1) That the agreement did not destroy or 
diminish the vendor’s right of stoppage in transitu; (2) 
That the transit continued, and was intended to continue, 
from the railway station in Yorkshire up to Shanghai, in
asmuch as Watson could have obtained an injunction to 
restrain Love from sending the goods to any other desti
nation ; and (3) that the demand by Watson of the bills 
of lading from the ship-owners was an effectual exercise of 
the right of stoppage.” In ex farte Rosevear China Clay 
Company (11 Ch. D. 560 C. A.; here also we give Mr. 
Benjamin’s statement of the case, § 848 a) “ the vendors 
had contracted to deliver a cargo of China clay f. o. b. a 
vessel in the harbor of Fowey. The destination of the 
cargo was not disclosed at the date of the contract. The 
cargo was delivered by the vendors at Fowey, on board a 
vessel chartered by the purchaser for the purpose of being 
carried to Glasgow. Before the vessel left the harbor, the 
vendors gave the ship’s master notice to stop the cargo. 
Held by the Court of Appeal, reversing the decision of 
Bacon, C. J., that the transitus was not at an end. The 
court adopted the rule as stated by Lord Cairns in Berndt- 
son v. Strang. ‘ The authorities show,’ says James, L. J.,
‘ that the vendor has a right to stop in transitu until the 
goods have actually got home into the hands of the pur
chaser or of some one who receives them in the character 
of his servant or agent. That is the cardinal principle. 
In order that the vendor should have lost that right, the 
goods must be in the hands of the purchaser or of some 
one who can be treated as his servant or agent, and not 
in the hands of a mere intermediary.’ It was contended, 
in the course of the argument, that as the vessel itself was 
the only destination for the cargo which had been commu
nicated to the vendors, the transit ceased upon shipment.

u
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The court, however, refused to draw this distinction, hold
ing that the mere circumstance of the port of destination 
not having been disclosed at the date of the execution of 
the contract, did not affect the vendor’s right to stop the 
goods.”

The doctrine here laid down appears to us to be the just 
and reasonable one, and the one best adapted for general 
application. According to it the only question to be de
termined in case of stoppage would be, Had the goods yet 
passed into the possession of the buyer or his representa
tive at the place for which they were destined at the time 
of purchase, as the one where a market for the goods had 
already been or was expected to be found ? If not, they 
would be liable to seizure, it being wholly immaterial 
whether they were found in the hands of a carrier, or of 
a warehouseman with whom they had been temporarily 
deposited, or even of an agent of the purchaser who was 
to do some work upon the goods and then forward them 
to such original place of destination. The view here 
taken is, however, it will be observed, entirely at variance 
with that taken by the court in the cases of Valpy v. 
Gibson and Kendal v. Marshall, above cited. A similar 
doctrine seems to have been entertained by the Supreme 
Court of Massachusetts in the case of Mohr v. Boston and 
Albany R. R. Co. (106 Mass. 67), as appears from the fol
lowing extract from the judgment therein delivered : “ The 
principle is that the transitus is not at an end until the 
goods have reached the place contemplated by the con
tract 1 between the buyer and seller as the place of their 
destination. In the case at bar something remained to be 
done by the vendors, under the contract of sale, before the

1 In this case the seller (in Indiana) was in point of fact informed of the 
ultimate destination of the goods, namely, Boston, Mass., at the time of 
the contract of sale.
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goods would come into the possession of the vendee at 
the place of destination. The contract contemplated that 
they were to forward them to Boston. If the goods had 
been, and remained, in their actual possession as vendors 
until they forwarded them on the order of Dewey, their 
right of stoppage in transitu would have been unquestion
able. (Arnold v. Delano, 4 Cush. 33.) The result is the 
same though they remained stored in a government ware
house, unless the transfer to Dewey, upon the records at 
the warehouse, is to be treated as the termination of the 
transit. But, as we have seen, the terms of the sale pro
vided that the plaintiffs should forward the goods to 
Boston as their place of destination, and the storage in 
the warehouse was preliminary to their transit, and not 
the termination of it.”

The exercise of the right of stoppage in transitu does 
not have the effect of annulling the contract between the 
vendor and vendee ; it merely enables the former to retain 
the goods by way of security for payment. This principle 
has been laid down by the courts in several cases, both 
English and American1 (though some learned judges have 
given dissenting opinions upon the point), and it has been 
embodied in the Code of California, Art. 3080, in the fol
lowing terms: “ Stoppage in transit does not, of itself, 
rescind a sale, but is a means of enforcing the lien of 
the seller.” In other words, after such stoppage the 
vendee has the right of property in the goods without 
the right of possession; but exactly how and when this 
state of things is to be terminated does not clearly ap
pear. In fact, nothing seems to be definitely settled in 
this respect. It would, in our opinion, be reasonable to

1 Wentworth v. Outhwaite, 10 M. & W. 436 ; Martindale v. Smith, 
1 Q. B. 389 ; Cross v. O’Donnel, 44 N. Y. 661; Newhall v. Yargas, 13 
Me. 93, 104 ; Jordan v. James, 5 Ham. 98.
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hold that non-payment at the date fixed by the contract 
of sale gives the vendor the right either to treat the con
tract as rescinded, or else to make delivery or tender of 
the goods, and look to the insolvent’s estate for payment 
of the contract price ; but in some of the cases the opinion 
is expressed that even after failure of payment at the 
time appointed, the vendor is still bound to wait for that 
indefinite period known to the English and American law 
as “ a reasonable time ” before he can take action, and 
that it is only after such “ reasonable time ” has expired, 
and after tender of the goods to the trustee or receiver 
of the insolvent’s estate, that he can proceed to sell them 
at the best price obtainable.1 If such market price be 
less than the contract price, he may, it is said, put in a 
claim against the insolvent for the deficiency. It would 
seem to follow, and to be consistent with the rule in other 
similar cases, that if the price obtained upon such sale be 
greater than that fixed by the contract with the original 
vendee, the surplus should be paid over to the receiver of 
the latter’s estate. On this point, however, we have found 
no authority cited in the books.

It has been asserted, in both England and the United 
States, that the law allows a vendee to put an end to the 
vendor’s right of stoppage in transitu by terminating the 
transitus itself ; that is, by taking the goods into his own 
possession while on their way to their original destination, 
provided, always, that he be acting in good faith. (So 
stated by Parke, B., in James v. Griffin, 1 M. & W. 20; 
Whitehead v. Anderson, 9 M. & W. 533 ; and by Morton,

1 See the cases mentioned in the preceding note, and also the case of 
Boorman v. Nash (9 B. & C. 145), cited by Benjamin (Benjamin on Sales, 
4th Am. edit., § 759), where it was held “ that the contract was not rescinded 
by the bankruptcy (that is, of the vendee) ; that the assignee had the 
right to adopt it,” etc.
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J., in Mohr v. Boston and Albany Railroad Co., 106 Mass. 
67.) We ought to add that the remark made by each of 
the learned judges just named was a mere dictum, and 
that no case is cited, by either Benjamin or Smith, in 
which the decision was based upon the principle in ques
tion, which, moreover, was rejected by Lord Kenyon and 
the King’s Bench in Holst v. Pownall (1 Esp. 240). It is, 
in fact, fair to presume that such cases seldom present 
themselves in practice. The principle seems also to be 
now well established in England that the transfer of a 
bill of lading by a consignee who is in rightful possession 
thereof, to a bona fide transferee, for valuable considera
tion (whether such transfer be made upon an actual sale, 
or simply by way of security for advances then or there
tofore made by the transferee), defeats the right of stop
page in transitu} Judge Bennett, in his footnote to 
Benjamin on Sales (4th edit., p. 1001), asserts that “ the 
tendency of the American cases on the above point 
[namely, that the forbearance or release of an antecedent 
claim constitutes a sufficient consideration for the transfer 
of a bill of lading so as to defeat the right of stoppage in 
transitu\ is toward the doctrine of Leask v. Scott; ” and 
he cites, in support of that statement, Lee v. Kimball (45 
Me. 172) and Naylor v. Dennie (8 Pick. 199). In another 
note, however, referring to the case of Leask v. Scott (op. 
cit. p. 1002), Judge Bennett cites the case of Loeb v. Peters, 
(163 Ala. 243), as one in which “ it was held that the trans
fer of a bill of lading by the purchaser of the goods as col
lateral security for a pre-existing debt, without any new 
consideration, does not make the assignee a purchaser for 
a valuable consideration.” This seems to us to be the 
more reasonable view of the two.

1 Leask v. Scott, 36 L. T. R., n. s., 784. See American Law Review, 
vol. xii. p. 194.
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French Law. —Art. 576 of the Code de Commerce pro
vides substantially as follows: Goods consigned to a party 
who becomes insolvent may be stopped (that is, by the 
seller) so long as there has been no delivery of the same 
at the warehouse of the former or at that of the commis
sion agent to whom they were consigned for sale on his 
account; nevertheless, such stoppage will not be allowed, 
if before the arrival of the goods at the place of destina
tion they have been sold in good faith.by means of a 
transfer of the invoice and bill of lading, or carrier’s re
ceipt, signed by the consignor. The party exercising the 
right of stoppage is bound to make good to the insolvent’s 
estate all such sums as have been advanced by the latter 
on account of the purchase, or on account of the freight, 
commissions, insurance, or other charges; and he is also 
bound to pay any balance remaining due on account of 
any of the expenses just referred to. The following are 
some of the most important decisions which have been 
rendered upon this subject. We cite them as given in the 
Supplement de Codes Annotes de Sirey (page 89): “ The 
custom-house stores in which the goods were voluntarily 
deposited by the purchaser before his insolvency, and 
while waiting an opportunity for their resale, are to be 
regarded for this purpose as if they were his warehouse; 
consequently the seller cannot reclaim the goods which 
are thus considered to be in the possession of the buyer 
(Rennes, Feb. 20,1862)/’ “But the goods which have been 
deposited only for the moment in a public warehouse, or 
in that of a transportation agent, or at a railroad station 
whither they were addressed for the buyer who has become 
insolvent, are not to be considered as having entered the 
warehouse of the latter and as having thus got beyond 
the seller’s power to stop them (Orleans, May 24, 1859).” 
“ The right of stoppage cannot be exercised by the seller
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after the goods have reached the warehouse of a creditor 
of the purchaser who has become insolvent, to whom the 
latter had before their arrival transferred them by way of 
security (Cass., April 27,1853).” It appears from this case 
that an assignment of a bill of lading by the purchaser to 
one of his creditors as security for an antecedent debt would 
not of itself suffice, as it would in England under the deci
sion of Leask v. Scott, above cited, to terminate the seller’s 
right of stoppage; but that in order to have this effect 
such creditor must actually have received possession of the 
goods themselves. “ The resale by the purchaser of goods 
in transitu will not bar the seller’s right of stoppage, un
less such resale has been made by invoice and by assign
ment of the bill of lading or carrier’s receipt (Geoffroy, 
page 397; Riviere R6p. ficrit., page 645).”

Art. 578, Code de Commerce, ordains as follows : 
“ In the cases provided for in the two preceding articles 
[namely, Art. 576, above cited, and Art. 577, which con
fers upon the vendor the right of retention of goods still 
in his possession upon the insolvency of the vendee] the 
syndics, by the authority of the juge commissaire, may 
elect to compel delivery of the goods upon payment to 
the vendor of the price agreed upon between him and 
the insolvent.” The right thus accorded to the syndics 
may likewise be exercised by their assignee.1 Taking 
this article in connection with Arts. 1184 and 1650 of 
the Civil Code, we are led to conclude that if the right 
just referred to be not exercised by the syndics at. the 
time fixed by the contract for payment, the vendor may 
either tender the goods and sue them on the contract, 
or apply to the court for a judgment rescinding the con
tract and awarding him damages out of the insolvent’s 
estate for any loss sustained upon the resale of the goods.

1 Cass., Feb. 23, 1858.
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We have, however, found no reference by the commen
tators to any decision upon this particular branch of the 
subject.

Italian Law. — The provisions of the Italian Commer
cial Code in relation to the right of stoppage in transitu 
are the same as those of the French Code de Commerce 
above referred to.

Dutch Law. — Under the Dutch law the vendor’s right 
to recover possession continues until thirty days after the 
goods have reached the hands of the insolvent purchaser 
or of his agent, and can be exercised upon the goods or 
any portion of them found in the hands of such purchaser 
or agent, even though they should have been unpacked.1 
Such right is, however, lost if the purchaser before his 
insolvency has either paid part of the price and given his 
acceptance for the balance, or if he has given his accept
ance for the entire amount.1 2

As to the allowance of this right to foreigners. — The 
right of stoppage in transitu has been declared by some 
legislators and commentators to be an extravagant right, 
even when regarded from a strictly intranational point of 
view, and it may therefore be asked, Why extend it to the 
foreign vendor, to the apparent prejudice of the domestic 
creditors of the insolvent vendee ? It cannot be pre
tended that it ought to be allowed as an incident of the 
contract of sale, within the contemplation of the parties 
at the time of making such contract, for whatever might 
be the case with the purchaser, the seller cannot be sup
posed to have in view the impending insolvency of the 
party to whom he sells goods on credit; but as the domes

1 Tribunal d’Amsterdam, Nov. 28, 1872 (Magaz v. Handelsregh), Jour
nal du Droit International Prive, vol. ii. (1875), p. 147.

2 Haute Cour (Cassation), Nov. 29, 1872, Journal du Droit Interna
tional Prive, vol. ii. (1875), p. 148.
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tic seller is generally considered as entitled to protection 
because bis unpaid goods having never reached the actual 
possession of the buyer no third party can have given 
credit to the latter by reason of such possession, so should 
the foreign seller be likewise protected; the more so, as he 
is not in as good a position as the domestic vendor to get 
reliable information as to the solvency of an intending 
purchaser, whose residence and place of business may be 
hundreds or even thousands of miles distant from his 
own. Moreover, the courts of each country should ex
tend this protection to the foreign seller with a view to 
increasing that confidence which is necessary to the free
dom of commercial intercourse, and also with a view to 
securing like protection for its own citizens from the 
courts of other countries. In this connection it gives us 
much pleasure to cite a decision rendered by the Imperial 
Court of Germany, recognizing the prior right of an un
paid foreign vendor to the detriment of one of its own 
citizens. In this case the vendor, a Bohemian, having 
learned of the English vendee’s insolvency, sought to 
recover possession of the goods from the carrier, a citizen 
of Hamburg, who claimed that he had a right to retain 
the goods as security for a debt due himself from the 
vendee. The case having been carried up to the Imperial 
Court, it . decided in favor of the former as against the 
latter.1

4. What parties may have a special lien upon the goods 
during their transit, and what is the nature and extent of 
such lien ?— In England and the United States a banker 
often makes an advance to the seller of goods, or, in other 
words, discounts his draft upon the buyer for the contract 
price and receives the bill of lading of the goods as secu-

1 Judgment of June 7, 1872, Journal du Droit International Prive, 
vol. i. (1874), pp. 130, 131.
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rity sometimes for the payment, and sometimes merely 
for the acceptance of such draft. In case the purchaser 
becomes insolvent before such acceptance or payment, as 
the case may be, then, as there has been no sale, because 
the condition upon which the property was to pass has 
not been fulfilled, there can be no right of stoppage in 
transitu} But the banker may, if the bill of lading which 
he holds has been indorsed in his favor by the consignor, 
take possession of such goods, and if need be dispose of 
them for his own protection. If, however, the bill of 
lading were in the name of the insolvent vendee, and the 
vendor refused to authorize delivery of the goods to the 
banker, the latter’s only remedy would be by an appeal to 
the court for an order directing the delivery to him of the 
goods themselves, or in case they had already passed into 
the possession of an agent of the vendor, then for the pay
ment of his advances out of the proceeds of sale received 
by such agent. But where the understanding is that the 
bill of lading is to be delivered up by the banker to the 
purchaser of the goods upon his acceptance of the vendor’s 
draft, and where this is actually done, the acceptor’s sub
sequent insolvency cannot, it seems to us, confer upon the 
banker the right of stoppage. The banker, having thus 
delivered up the bill of lading to the vendee as per agree
ment, should, it seems to us, lose all control over the 
goods, while he preserves his right of recourse against the 1

1 It was decided by the Supreme Court of the United States in 1875, 
in the case of The National Bank of Commerce of Boston v. The Mer
chants’ National Bank of Memphis (91 U. S. Rep. p. 92), that where a 
bank, having made advances upon a shipment of goods, has received from 
the shipper a bill of exchange for the price, accompanied by the bill of 
lading of the goods, and forwards such draft to an agent for collection, it 
is not only the right but the duty of such agent, in the absence of express 
instructions to the contrary, to deliver the bill of lading to the drawee im
mediately upon his acceptance of the draft.
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drawer for non-payment of the draft, such drawer acquir
ing upon the drawee's insolvency the right of stoppage; 
being thus enabled to protect himself and honor the draft 
in question.

“If a surety for an insolvent buyer should pay the 
vendor, it would seem," says Benjamin (4th edition, § 831), 
“ that he would now have the right of stoppage in transitu, 
if not in his own name, at all events in the name of the 
vendor, by virtue of the provision of the 5th Section of 
the Mercantile Law Amendment Act (19 and 20 Yict. ch. 
97).” Even in the absence of any such special statutory 
provision, it has been held in New York that “ the right 
of stoppage may be exercised by a person who pays the 
price of the goods for the purchaser and takes from him 
an assignment of the bill of lading as security for such 
advances.”1 Admitting the existence of such a right, we 
do not see how it can properly be designated as the right 
of stoppage in transitu. Such right as possessed by the 
vendor ceases when he receives payment, and cannot 
therefore be transferred to the third party who makes 
such payment; while the latter does not acquire any 
such original right because he does not occupy the posi
tion towards the vendee of a seller upon credit. The 
right to take possession of the goods is in fact exercised 
by such party as the legal or equitable assignee of the 
purchaser.

It has been decided in many cases, both English and 
American, that where a factor purchases goods on his own 
credit, and ships them to his principal, who thereafter be
comes insolvent, such factor does not occupy simply the 
position of an agent with a lien, but rather that of a seller 
of the goods at a price which covers their original cost

1 Gossler v. Schepeler, 5 Daly (N. Y.), 476, cited in Benjamin on Sales,
§ 830, note.
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and his commission, and that he can consequently exercise 
the right of stoppage in his own name.1

5. What are the rights of the creditors of the buyer and 
seller respectively ?—We have already seen that under the 
various systems of law to which we have referred, the 
general creditors of an insolvent vendee are entitled to 
the benefit of any contract for the purchase of goods made 
by such insolvent, so that in case of their stoppage in 
transitu by the vendor, the representative of the insol
vent’s estate may claim the goods upon payment of the 
contract price, and thus secure for such estate the profits 
arising from their resale at a higher price.2 If, on the 
other hand, the vendor becomes insolvent, it would seem 
to follow as a matter of course that any right of stoppage 
in transitu which he possessed should pass to the repre
sentative of such insolvent’s estate, whether assignee, 
trustee, receiver, or syndic, to be exercised by him for the 
benefit of the creditors whose interests he is bound to 
protect. We do not find, however, any express statement 
that such is the law on this latter point in any of the Eng
lish authorities which we have at hand, or in the French 
Code de Commerce. That such power should devolve upon 
the general assignee seems not only reasonable in itself, 
but also to be fairly deducible from the comprehensive 
terms usually employed in bankrupt and insolvent acts 
in describing the property and rights which pass to the 
assignee, and defining his powers and duties in respect 
to the same.3

1 See Feise v. Wray, 3 East, 93 ; Ogle v. Atkinson, 5 Taunt. 759 ; 
Tucker v. Humphrey, 4 Bing. 516 ; Seymour v. Newton, 105 Mass. 272, 
275, and other cases cited by Benjamin, § 830, note.

2 See above, pp. 164, 167.
8 See United States Bankruptcy Act (Revised Statutes U. S. § 5046 ; 

General Statutes, Mass. (1860) p. 586 ; Revised Statutes, Illinois (1874), 
ch. 72, § 10.
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6. What are the rights of a holder of a bill of exchange, 
accompanied by a bill of lading, as against an attaching 
creditor of the shipper, in a foreign country ? — As the 
property in goods shipped to a vendee is considered as 
passing to him by delivery of the bill of lading, upon his 
acceptance or payment, as the case may be, of the bill of 
exchange drawn against such goods, it might at first sight 
appear that until such transfer occurs, the property re
mains in the vendor, and is liable to seizure by an attach
ing creditor; and this would doubtless be true if the 
drawee of the bill of exchange were merely an agent of 
the vendor. In fact, the idea that the acceptance or pay
ment of the draft is to be concurrent with the delivery of 
the bill of lading to the drawee seems to carry with it 
the idea that the drawee thereby, and thereby only, be
comes entitled to the possession of the goods as against 
both the vendor and his creditors. This must be consid
ered as in accordance with the general commercial law of 
the United States, in view of the decision of the Supreme 
Court, rendered in 1875, in the case of The National Bank 
of Commerce of Boston v. The Merchants’ National Bank 
of Memphis. In this case the defendant on appeal (who 
was plaintiff in the court below) had made advances to 
the consignor of certain cotton, and received from him the 
bill of lading thereof, together with a bill of exchange 
drawn on Messrs. Green & Travis, of Boston, which bill 
of exchange was forwarded by said bank to the Bank of 
Commerce, of Boston, for collection. In the judgment of 
the United States Supreme Court the following passage 
occurs: —

“ But it seems to be a natural inference, indeed a necessary 
implication, from a time draft accompanied by a bill of lading 
indorsed in blank, that the merchandise specified in the bill was 
sold on credit, to be paid for by the accepted draft; or that the
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draft is a demand for an advance on the shipment; or that the 
transaction is a consignment, to he sold by the drawee on ac
count of the shipper. It is difficult to conceive of any other 
meaning the instrument can have. If so, in the absence of any 
express arrangement to the contrary, the acceptor, if a pur
chaser, is clearly entitled to the possession of the goods on his 
accepting the bill, and thus giving the vendor a completed con
tract for payment. This would not be doubted if, instead of an 
acceptance, he had given a promissory note for the goods, paya
ble at the expiration of the stipulated credit.

Hence it would seem to follow that until acceptance of 
the bill of exchange drawn against the goods, and the 
contemporaneous delivery of the bill of lading to the ac
ceptor, the title to the goods remains in the consignor, 
and they are consequently liable to attachment by his 
creditors. But where the payee has discounted the bill, 
and received the bill of lading as security for its accept
ance or payment, then it might with some show of reason 
be considered that he thereby acquired a special property 
in the goods, of which he could not be deprived by any 
act of the vendor himself, and consequently not by any 
act of his creditors. A law was passed in the State of 
Louisiana in 1876. (reprinted as § 2482 of the Revised 
Laws, edition of 1884), which, owing to the peculiarity 
of its provisions and phraseology, we give at length as 
follows: —

“ Cotton-press receipts given for any goods, wares, merchan
dise, grain, flour, or other produce or commodity, stored or de
posited with any cotton-press, wharfinger, or other person, or 
any bill of lading given by any forwarder, boat, vessel, railroad 
transportation, or transfer company, may be transferred by indorse
ment thereon; and any person to whom the same may be trans
ferred shall be deemed and taken to be the owner of the goods,

1 91 United States Reports (1 Otto), p. 92.
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wares, merchandise, grain, flour, or other produce or commodity 
therein specified, so far as to give validity to any pledge, lien, or 
transfer made or created by such person or persons; but no 
property shall be delivered except on surrender and cancellation 
of said original receipt or bill of lading, with the indorsement 
of such delivery thereon. In case of partial delivery, all cotton- 
press receipts or bills of lading, however, which shall have the 
words * non-negotiable ’ plainly written or stamped on the face 
thereof, shall be exempt from the provisions of this section.,,

In an interesting case brought before the French Tri
bunal in 1881, the facts, as stated to the author by one of 
the parties to the suit, were these: Messrs. F. & Co., of 
New Orleans, shipped a cargo of grain to France, which 
cargo was attached upon its arrival by Mr. W., as cred
itor of the shippers. These latter had, at the time of 
shipment, drawn a bill of exchange against the grain, and 
this draft, with the bill of lading attached, had passed into 
the hands of the Credit Lyonnais, of Paris, which, as 
holders of said bills, applied to the court to have such 
attachment dissolved, the drawee of the bill of exchange 
having refused acceptance because of the attachment in 
question. There having thus been no delivery of the bill 
of lading to said drawee, the Tribunal adopting, as it 
would seem, the views enunciated by the Supreme Court 
of the United States in the case just above cited, and con
sidering that the title to the goods was still in the vendor 
at the moment of attachment, decided in favor of the at
taching creditor. This judgment was reversed on appeal, 
the court basing its decision, as the author was informed, 
upon the Louisiana law of 1876, to which we have above 
referred. Admitting, however, that this law was rightfully 
applied,1 so as to give effect to the transfer of the bill of

1 There may well he a doubt on this point, because the holder of the bill 
of lading was not entitled to retain the same until payment of the hill of
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lading to the New Orleans bank by way of pledge or se
curity, the attachment ought still to be upheld, subject to 
the payment out of the proceeds of the consignment of 
the advances thus secured.

III. Of Common Carriers. — By the common law of 
England a common carrier has a hen on the goods in
trusted to him for the freight due thereon, and for all 
expenses necessarily incurred by him as the custodian of 
such goods.1

If the freight is payable by the consignee, and the car
rier either voluntarily or through inadvertence delivers 
the goods to him without receiving his due, he must of 
course look to the consignee only for such payment, 
unless it appear that such consignee was simply the agent 
of the consignor, in which case the latter would be liable ; 
but in case the consignor exercises his right of stoppage 
in transitu, he becomes liable to the carrier and must 
satisfy his charges before he can recover possession of the 
goods. The carrier’s lien extends, however, only so far as 
to secure payment of what is due him on account of the 
goods in question. He has no right to retain them as 
security for the payment of any general balance due him. 
Thus it has been held in England that “ a carrier who by 
the usage of a particular trade is to be paid for the car
riage of goods by the consignor, has no right to retain 
them against the consignee for a general balance due him 
for the carriage of other goods of the same sort sent by

exchange by the drawee ; hut was on the contrary bound to deliver up the 
bill of lading to said drawee immediately upon his acceptance of the bill 
of exchange, so that the bill of lading was really transferred to the bank 
in New Orleans only by way of security for such acceptance.

1 See Roscoe’s Digest Nisi Prius Evidence (whose expression is “ freight 
and other lawful charges”), p. 430, and cases cited by him.
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the consignor.”1 It has been decided in England that a 
ship-owner is a common carrier;2 but this has been doubted 
by Cockburn, C. J., except perhaps in the case of what is 
commonly known as a general ship.3 Mr. Justice Brett 
has expressed the opinion without any reservation, that a 
ship-owner is not a common carrier.4 In the United States 
the special rights and privileges of common carriers are 
governed by the statutes of the States in which they exer
cise their calling, and in the absence of such statutes, 
then, in most of the States, by the English common law. 
Thus under the statutes of Rhode Island a common car
rier may, in case the consignee refuses or neglects to ac
cept the goods and pay the freight due thereon, sell the 
same if perishable at public or private sale, at any time 
after notice given to the consignee, if he can be found; or, 
if not perishable, then at public auction at the expiration 
of one year, and after due notice by advertisement, and 
out of the proceeds pay himself what is due him for 
freight and other necessary expenses incurred by him.5

French Lavx — Art. 2102 of the Civil Code, in its enu
meration of privileged credits, specifies that of the common 
carrier as constituting a charge upon the goods trans
ported by him for both the freight and his incidental 
expenses. He must, however, in case of non-payment 
thereof by the consignee, apply to the president of the 
Tribunal of Commerce, or to a justice of the peace, for 
an order of sale of the goods in question.6 If instead of

1 Butler v. Woolcott, 2 N. R. 64. See Roscoe, Nisi Prius Evidence, 
14th edit., p. 906.

2 Morse v. Slue, 2 Lev. 69 ; Nugent v. Smith, 1 C. P. D. 19, 423.
8 Nugent v. Smith, 1 C. P. D. 425.
4 Liver Alkali Co. v. Johnson, Ex. Ch. L. R. 9 Ex. 338. See other 

cases cited by Smith, p. 275, and Roscoe, p. 568.
6 Public Statutes of Rhode Island, 1882, p. 338.
6 Code de Commerce, art. 106.

12
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doing this he deliver the goods to a third party without 
stipulating for his dues, he thereby forfeits his lien.1 
Under Art. 307, Code de Commerce, the master of a ship 

■“ has a lien and prior right for freight on the goods which 
were laden on board his vessel for the space of fifteen 
days after their delivery, if they have not passed into the 
hands of third persons.” Under Art. 305 of the same 
Code, “ if the consignee refuse to receive the goods, the 
master may by judicial authority cause part of them to 
be sold for the payment of his freight, and the remainder 
to be deposited. If they be inadequate to the payment of 
the freight, he preserves his remedy against the merchant 
who shipped them.” This it will be seen is different from 
the English and American law, as it makes the shipper 
responsible in all cases for any unpaid freight not collecti
ble from the proceeds of the sale of the goods.

Italian Law. — The provisions of the Italian Codes in 
relation to common carriers are almost identical with 
those of the French Codes.1 2 The first paragraph of this 
latter article authorizes and requires the intervention of 
the court in case the consignee of the goods cannot be 
found, or in case of a dispute, in reference to the receipt 
of the goods, between the consignee and the carrier. 
In case there be no such dispute, the carrier is authorized 
by the second paragraph of said article to serve legal 
notice upon the consignee to take the goods and pay for 
them within three days; failing which payment the carrier 
can proceed to sell the goods, or as much thereof as is 
necessary, and pay himself out of the proceeds. Art. 401 
of the Commercial Code declares, that in case of transpor

1 So held by the Cour de Bruxelles, Dec. 14, 1876, the decision being 
cited approvingly by M. Clunet in the Journal du Droit International 
Priv6, vol. ix. (1882), p. 648.

2 See Italian Civil Code, Art. 1958, and Commercial Code, Art. 413.
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tation of goods which are easily broken or injured, or of 
animals, the railway company may stipulate that all dam
ages accruing during the transportation shall be presumed 
to be due to inherent defects or to the act of the consignor 
or consignee, unless it be proved that such injury was 
occasioned by the fault of the carrier. The law further 
expressly provides (Art. 400, etc.) that carriers are exempt 
from liability for loss or damage if they can show that 
the same was occasioned by unavoidable accident or vis 
major. Beyond this, a railroad company cannot limit its 
liability by any regulation or stipulation, unless there be 
a corresponding deduction from the ordinary tariff rates 
for the conveyance of the goods.1 Art. 414 of the same 
Code contains in addition the following peculiar provi
sions : If to the contract for transportation there be added 
a penal clause providing for any failure of execution or 
for any delay in the delivery, then both the transportation 
and the payment of the penalty may be exacted. It is 
not necessary to prove the actual amount of damage sus
tained in order to recover the penalty. If, on the other 
hand, it be proved that the amount of such damage is 
greater than that of the penalty, the difference can be 
recovered. The carrier is, however, relieved from the pay
ment of any penalty if his failure to fulfil his contract be 
due to unavoidable accident or to vis major. Where goods 
pass through the hands of several successive carriers, the 
owner may, under the Commercial Code (Art. 411) bring 
suit for damages against either the first or the last of such 
carriers, or may recover in an action against the interme
diate carrier by whose fault the damage was occasioned. 
In case the owner recovers from the last carrier, this latter 
may in turn bring suit against the carrier who immedi
ately preceded him, or against any prior one responsible 

1 Art. 416, Codice di Comraercio.
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for the damage. This is different from the English law, 
which generally gives the owner the right of action against 
the first carrier only, who is considered as the carrier for 
the entire route.1 On the other hand, the Circuit Court 
of the United States in the case of Stewart v. Terre Haute 
and Indianapolis R. R. Co., decided Oct. 1, 1880, that the 
first carrier is not ordinarily liable for loss or damage oc
curring beyond the terminus of his own route, even though 
at the time of the delivery of the goods he is informed of 
their ultimate destination, and named a through rate for 
their transportation thereto.2

The Carriers Lien as affected by the Conflict of Lav:s, — 
If by the law of the place where the bill of lading is exe
cuted the carrier's undertaking to deliver the goods would 
be considered as conditioned on the payment of the freight 
by the consignee, or if the right of retention of the goods 
until such payment is conferred upon carriers by the gen
eral law of the place of shipment, and if by the law of 
the place of delivery the contract to deliver were regarded 
as entirely independent of the contract to pay freight, and 
if no right to retain the goods until payment were con
ferred by the general law of that place, would the carrier 
be entitled to refuse delivery until such payment were 
made ? We think he would not. If, on the other hand, 
the carrier’s right to retain the goods until payment of 
freight does not exist at the place of shipment under its 
general law, or would be considered by its courts as not 
secured to him by the terms of the bill of lading, while 
such right does exist at the place of delivery, either 
under its general law or by reason of the interpretation 
which would be given by its courts to a similar bill of 
lading, then would the carrier be entitled to claim pay-

1 See Smith’s Mercantile Law, p. 287, and cases there cited.
2 Federal Reporter, vol. iii. (1880), p. 768.
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ment of his freight as a condition precedent to the deliv
ery of the goods ? We think that he would. In other 
words, the contract embodied in the bill of lading should, 
as regards such delivery and payment, be interpreted with 
reference to the law of the place where such contract is to 
take effect; that is, to use the phrase suggested by Mr. 
Dicey, the lex loci solutionis. In fact, while the validity 
and interpretation of a contract for the transportation 
of goods from one country to another, whether by sea or 
land, ought to be considered as governed by the law of 
the former country, the incidents attending the manner 
of its execution at the place of destination, as well as the 
consequences resulting from a failure of strict execution, 
should be estimated, in the absence of any express provi
sions in the contract, by the laws and usages of such place 

- of destination. Thus, for example, the question whether 
demurrage is due, and if so to what amount, should be 
determined by such local laws or usages. In this connec
tion we may cite a judgment of the Belgian Cour de Cas
sation, referred to by M. Clunet in his Journal du Droit 
International Priv6, Vol. VIII. (1881), page 72. In this 
case, certain bales of cotton were delivered to the Grand 
Central Railroad of Belgium at Antwerp for transporta
tion to a party at Mulhouse. A part of the cotton having 
been lost on the way, the consignee brought suit against 
the consignor. To this suit the various railroad compa
nies, Belgian and German, through whose hands the goods 
had passed were successively made parties-defendant. The 
last of these companies claimed that its liability should 
be determined not by the Belgian but by the German law 
and its own regulations, especially as the bill of lading 
expressly provided that the transportation should be made 
by said railroad companies subject to the conditions of the 
regulations in- force at the time. The Cour de Cassation
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decided, however,.that the Belgian law, as being the law 
of the place where the contract was made, was the only 
one applicable to determine the liabilities of the successive 
carriers as well in Germany as in Belgium. In another 
case reported in the same Journal (Vol. IX., 1882, page 
216), the facts were these. The Messrs. Naquet delivered 
to a transportation agent certain goods to be delivered to 
their representatives at Moscow. The goods being found 
in a damaged condition upon their arrival at this latter 
place, the consignee accepted them only after an express 
reservation of the rights of the shippers, and after a verifi
cation of the damages made in accordance with the Rus
sian law. The Court of Appeals, sitting at Nimes (July 
9, 1881), held that this was quite sufficient, and that the 
shippers had not lost their right of action against the car
rier in consequence of the non-observance by their rep
resentative at Moscow of the formalities prescribed by 
Art. 106 of the French Commercial Code. IV.

IV. Of Marine Insurance, and Proof of Loss and Damage, 
General Average, etc. — Marine insurance has long existed, 
and doubtless now exists, in all commercial countries. 
As generally understood, it consists of the insurance of 
property against the loss or damage to which it is ex
posed when upon the ocean or other navigable waters, 
and includes the loss or damage occasioned, to use the 
expression of the English law, by “ the act of God or the 
public enemy.” It is expressly limited by the laws of 
some countries to such insurance of property by its 
actual owner. While the general features of the con
tract by which such insurance is effected are the same 
wherever executed, certain important differences exist in 
the laws of different countries, which it may be well to 
point out. Some of these relate to the subject matter,
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some to the form, and some to the conditions required to 
enable the insured to claim the benefit of such contract. 
We will illustrate these differences by a reference to the 
laws of England and the United States on the one side, 
and those of France, Belgium, and Italy on the other. 
According to these latter, the party insured must have an 
interest in the property insured; while under the former, 
other parties who have no interest in the property, but 
only in its safe arrival at the port of destination, may 
effect an insurance whereby they may secure the equiva
lent of what they would have gained had no accident 
occurred. The former party, as owner of the property, 
recovers the loss of which the accident insured against is 
the immediate cause, while the latter receives an indem
nity, not for property lost, — for he has lost none, — but 
only for the deprivation of the advantages which would 
presumably have accrued to him through his connection 
with the property, if, and only if, it had reached its desti
nation in safety. Under any of the above laws a joint 
owner may insure his interest in a ship or in goods ; and 
so also, we believe, may a party having a special property, 
as mortgagee, etc. In England and the United States a 
ship-owner may insure his freight; the shipper of goods 
may insure the profits which he expects to realize on them 
at their place of destination; and a lender on bottomry 
or respondentia can insure the amount of his loan, both 
principal and interest; while by the Commercial Codes of 
France, Belgium, and Italy such insurance of freight, 
profits, and maritime interest is expressly forbidden. 
Here, however, we have an illustration of the way in 
which a law that runs counter to the sentiments or the 
interests of a large class of the community is often 
evaded. The language of the French Code (Art. 347) is 
as follows: —
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“The contract of insurance is void if the subject matter of 
it be,—

“ The freight of goods existing on board the vessel.
“ The expected profit on goods.
“ The wages of seamen.
“ The sums borrowed on bottomry or respondentia/
“ Notwithstanding these precaution s,” says M. Goirand 

(page 312), “underwriters insure things forbidden by the 
law to be insured. Thus two means are habitually em
ployed in French ports to elude the interdiction of the 
insurance of freight: 1. An engagement of freight is ob
tained from the shipper, payable in advance, or in any 
event, even in that of the loss of the vessel and of the 
goods. The freight thus becomes a freight payable in 
any event; the shipper can very regularly and legally 
effect an insurance which covers the expense he will incur. 
The fitter-out then accounts to the shipper for the expense 
of this insurance, the object of which is to place him in 
the same position as if he had insured the freight to be 
earned or already paid. 2. In a more simple manner, the 
owner of the ship treats directly with the underwriter, 
and insures the freight to be earned; they agree between 
themselves that, in the event of dispute, they will submit 
their difference to arbitration. The Tribunal, not having 
power to intervene, cannot annul the insurance and en
force the law. The only guarantee for the fulfilment of 
contracts of this kind is the good faith of the parties, and 
such policies are consequently termed policies of honor; 
but it must be said, to the credit of commerce, that these 
policies are almost always faithfully carried out. As to 
prohibition to insure an expected profit, custom has ren
dered it equally ineffective by systematically adding to 
the value of the things insured from 10 per cent to 15 
per cent, according to the place.”
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As regards the differences of form between the policies 
issued under the French and other similar laws, and those 
issued in England and the United States, the most impor
tant seems to be that no “ open ” policies are allowable 
under the former laws, one of the provisions of the French 
Commercial Code (Art. 332) being that the policy must 
specify the value or estimated value of the objects in
sured. Such policy must also indicate the residence as 
well as the name of the insured, and state whether it is 
signed in the forenoon or in the afternoon. Notwith
standing the express terms of the Code as to the former 
of these requirements, “ there is nothing,” says M. Goirand 
(page 308), “ to prevent a policy of insurance being made 
‘ to order; ’ that is to say, that the underwriter engages to 
pay the amount of the value insured to the person who 
presents the policy transferred by indorsement (Tribunal 
Civil of the Seine, Dec. 17, 1855). ” The same author fur
ther says that a policy may also be made to bearer, or for 
account of whom it may concern, citing in support of his 
statement the decisions of the Cour de Paris, Jan. 15,1861; 
the Tribunal du Havre, June 18, 1866 ; and the Cour de 
Eouen, Aug. 14, 1876. We should think, however, that 
these decisions could not fail to be set aside if brought be
fore the Cour de Cassation, which is bound by the law of 
its institution (that of Dec. 1, 1790) to set aside every 
judgment brought before it which contains any express 
contravention of the text of the law.

The Statute 28 Geo. III., ch. 56, enacted that it shall not 
be lawful for any person to effect any policy of insurance 
on any goods, ship, or other property, without first insert
ing the name or names, or usual style and firm of one or 
more of the persons interested in such insurance, etc. 
“ Independently of this statute,” says Smith (page 343, 
note), “ in order to enable a person to sue on a policy, it
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must have been made with him, or on his behalf by an 
agent whose act he authorized or has ratified.”1 By the 
Acts 31 and 32 Viet., ch. 86, § 2 ; 36 and 37 Viet., ch. 66, 
§ 25, a policy may now be assigned by indorsement, and 
the assignee thereunder may sue in his own name on the 
contract.2

While the laws and usages of the place where the con
tract is made should govern as regards the validity of the 
contract and the interpretation of its terms, those of the 
place where the loss or damage is to be proved and esti
mated, or notice given, should, we think, govern as to the 
mode of such proof, and the time and manner of giving 
such notice. At all events, it ought to be quite sufficient 
for the insured or his agent to comply with such local laws 
and customs in order to fasten upon the insurer the lia
bility for loss or damage contemplated by the contract.

In respect to the French law upon this subject, M. 
Goirand (page 308) makes the following statement: “ Poli
cies of marine insurance signed abroad by French subjects 
are governed as to their form and the statements they 
must contain by the law of the country in which the con
tract is made (Tribunal of Havre, May 15, 1843); but 
the obligations which arise therefrom are nevertheless 
regulated by the law of the country to which the ship 
belongs (Court of Cassation, Feb. 11, 1862).” We regret, 
however, to say that in this, as in other matters, the 
French courts often apply their own law in a narrow 
spirit, for the protection of their own citizens against the 
claims of foreigners. As an illustration of this w.e cite 
the following case, of which we had personal knowledge 
at the time. Certain goods (photographic materials, etc.)

1 Watson v. Swann, 11 C. B. 756 (New Series).
2 Smith, p. 398, citing North of England P. 0. Company v. Archangel 

M. I. Co., L. R. 10 Q. B. 249, and other cases.
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were shipped from Havre to New York, and were insured 
by a French company in the former place for account of 
the consignee and owner (Mr. J.), who resided in the 
latter place. Upon unpacking the goods in New York it 
was found that they were in a damaged condition. Mr. J. 
thereupon had an examination promptly made by disin
terested and competent parties, who reported that the 
goods had been injured at sea, and specified the extent of 
the damage. Not content with this, he had a second ex
amination made by experts nominated by the consul of 
Germany (he himself, we believe, as well as the vessel 
which brought the goods, being of German nationality). 
Their report coincided substantially with the former one. 
The good faith of the insured was not called in question, 
but his claim against the insurer was rejected by the court 
on the ground that no proof of loss or damage in such 
cases was sufficient unless made in conformity with Art. 
414 of the French Code de Commerce, which is thus 
worded: “ The statement of the losses and damages is 
made out at the vessel’s port of discharge, at the instance 
of the captain and by experts. ... If the vessel be dis
charged in a foreign port, these experts are appointed by 
the French consul, and where there is no French consul, 
by the magistrate of the place.” This article forms part 
of the division of the Code referring particularly to jetti
son and contribution, but seems to be extended by the 
courts to other cases of loss or damage at sea, the effect 
being to make the special requirements of the French law 
obligatory even on foreigners, in foreign ports, in order 
that they should have any right of action against French 
insurers.1 This appears very unreasonable, but is quite in

1 We are happy to say that a more just and liberal view was expressed 
in an analogous case by the Cour d’Appel of Nimes (see above, p. 182). 
On the other hand, where a suit was brought to recover the value of the
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keeping with the declaration of Art. 416 of the above 
Code, which enacts that the “ experts appointed by virtue 
of Art. 414 apportion the losses and damages. ... In 
foreign ports the apportionment is rendered executory by 
the French consul, or, where there is no French consul, by 
any competent court in the place.”

As the losses which form the subject of General Aver
age are usually borne to a great extent by the insurers of 
the vessel, her freight and cargo, and the subject is therefore 
closely connected with that of marine insurance, we refer 
briefly to it here. The term general average appears to us 
to be quite as incorrect as that of 'particular average is ad
mitted to be,1 there being nothing in common between th§ 
apportionment of a loss among various parties according to 
their respective interests, and the calculation of the average 
of several unequal bodies or figures. The phrase seems in 
fact to be a corruption from the French term of avaries com
munes, which means, in ordinary parlance, common losses; 
but, as used in the French Commercial Code in this con
nection, losses which are to be supported in common as dis
tinguished from those which are to be borne exclusively 
by the owner of the property lost or injured, these latter 
cases being those designated in said Code as avaries parti- 
culieres and classed in England and the United States 
under the absurd misnomer of particular average; the 
law upon this subject having been taken by these latter

cargo of a Greek vessel which was sunk in the harbor of Messina by a 
French steamer, tfie Court of Appeals of Montpellier decided, March 31, 
1873, that though the local law might govern as to the form of the protest 
made three days after the collision, by the captain of the Greek vessel, the 
French law must govern as to the delay allowed for such protest; and as 
this was only twenty-four hours, the plaintiff could not recover (case of 
Mouttet v. Pelissot et Cie des Messageries Rationales, as reported in the 
Journal du Droit International Priv£, vol. i, 1874, p. 28, et seq.),

1 See Abbott on Shipping, p. 473.
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countries, as well as by the Latin nations, from the Digest 
of Justinian (which in its turn borrowed it from the 
ancient law of Rhodes).1 “ This right to contribute,” says 
Judge Curtis in Sturgess v. Carey (2 Curtis, Rep. 383), 
“ does not arise from contract. It depends upon a prin
ciple of natural justice, that they who have received a 
common benefit from a sacrifice voluntarily made by one 
engaged in a common adventure should unite to make 
good the loss which that sacrifice occasioned.”2 v Hence 
there is a general concurrence of principle as regards 
the nature of the losses or expenses which may be 
apportioned and the circumstances which justify such 
apportionment. Thus all the damages and expenses 
particularly specified in Art. 400 of the French Com
mercial Code (namely, those of things thrown overboard; 
cables or masts broken or cut away; anchors and other 
objects abandoned for the common safety; damage occa
sioned to any part of the cargo by the jettison of another 
part; the cost of unloading to enable the vessel to enter 
a harbor when forced by a tempest to do so; the expenses 
incurred in getting off a vessel stranded to prevent a total 
loss),3 as well as those covered by the general terms of its 
concluding paragraph as subjects of general average, would 
be equally recognized as such by the English or American 
courts. These courts have moreover applied the following 
principles, which M. Goirand lays down as governing in 
France, the first three thereof being in fact included in 
said final paragraph of Art. 400 :4 1. That the damage or 
expense arise from the voluntary act of man. 2. That such

1 See Abbott on Shipping, p. 474.
2 See Gourlie’s General Average, p. 423.
8 We have omitted those injuries and expenses which are occasioned 

only by warlike operations
4 See Smith’s Mercantile Law, 9th ed. p. 328 et seq. ; Abbott on Ship

ping, p. 473 et scq.y and cases cited.



voluntary action have had for object to save the ship 
and cargo from imminent danger of loss. 3. That such 
danger has equally menaced both ship and cargo. 4. That 
the voluntary sacrifice made has been attended with bene
ficial results, that is to say, has led to the preservation 
of the ship and cargo.1 On the other hand “there is,” 
says Abbott, “no principle of maritime law that has been 
followed by more variations in practice.” To this decla
ration he adds the statement that “ the modern ordinances 
of the several continental. States of Europe differ from each 
other in many particulars relating to this general contri
bution, and the French Ordinance establishes a different 
mode of contribution in different cases.”2 Upon this point 
we will only remark that in the adjustment and appor
tionment of losses and expenses in such cases the laws 
and usages of the place where such apportionment is 
made must prevail, — first, because there is no reason why 
a preference should be given to any other law; and sec
ondly, that it would be impossible in practice for the 
average adjuster or the courts to apply the usages of the 
place to which the vessel belonged, or from which she 
sailed, as this would compel them to be acquainted with 
the law or custom on this point of every commercial 
nation in the world.3 Under the English and American 
law, although the adjustment is usually made at the place 
of destination, it may be made at the place of shipment if 
all the parties in interest reside there; or at an inter
mediate place if the cargo be there separated from the 
ship.4 Under the German law the adjustment is made

1 Goirand’s Commentary on the Code de Commerce, p. 293.
2 For a complete statement of the laws of different nations on this 

subject, see Gourlie’s General Average, p. 29 et seq.
8 See to the same effect Westlake, § 209, citing recent English cases.
4 The Mary, 1 Sprague, 51; McLoonv. Cumming, 75 Penn. St. Rep. 98 

(1873), cited by Gourlie in his work on General Average, pp. 426, 428.
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at the port or place of refuge if the voyage is there termi
nated as to both ship and cargo, but at the place of desti
nation if the cargo is forwarded thither after the loss of 
the vessel.1 According to the French law, however, as 
stated by the Tribunal of Havre in the case of the “ Saga
more” (1878), the adjustment must be made at the port 
of destination, and not at the port of relache. In this case 
an adjustment made in Boston was set aside and a new 
adjustment ordered.2

In an interesting article contributed to the Journal du 
Droit International Priv4#(Vol. IX. page 593), M. Lyon- 
Caen refers to the differences which exist between the 
laws of different countries on this subject, of which the 
most important are, he says, that for the purposes of ad
justment the pro rata of the ship-owner is based under 
the English law upon the value of the ship at the port of 
refuge, and the gross freight less the expenses which 
would have been avoided if the ship and cargo had not 
been saved; under the German law and that of the 
United States, upon the value of the ships at the port 
of discharge and two thirds of the gross freight; and 
lastly, under the French law, upon one half of the value 
of the ship at such port, and one half of the freight. This 
writer insists that in making such adjustments the law of 
the country to which the vessel belongs should be applied 
in all cases — except where the parties interested have 
agreed to the contrary — to determine the respective lia
bilities of such parties, and even that the formalities of 
the French law should be observed if the vessel be French, 
and there be a French consul at the foreign port at'which 
the adjustment is made. We need hardly say that we do 
not concur with him on the latter any more than on the 
former point.

1 Gourlie on General Average, p. 449. 2 Ibid., p. 447.
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V. Of Maritime Liens, including those expressly created 
by Contract and those conferred by the Law. English 
and American Law. — “A maritime lien,” says Mr. Justice 
Story,1 “ does not include or require any possession of the 
thing. It exists altogether independently of such posses
sion.” Such liens may he created by contract, as in the 
case of mortgages, bottomry and respondentia bonds; or 
by statute, as those which exist in favor of parties making 
repairs or furnishing supplies to a vessel, otherwise called 
“ material men.” We will take these up in their order. 
First, as to mortgages little need* be said. The English Mer
chant Shipping Act of 1854 contains full provisions for the 
registration of mortgages of vessels executed by the owner 
in a home port, and also provides for the execution of such 
mortgages by an agent of the owner in a colonial or foreign 
port, under an instrument called a “ certificate of mort
gage” issued by the registrar of the port to which the 
vessel belongs. In the former case every mortgage is 
entitled to priority according to the date of its regis
tration, which is ascertainable not only from the custom
house books, but also from the memorandum thereof made 
by the registrar upon the instrument itself. In the latter 
case the mortgages executed under the same certificate of 
mortgage take effect according to the date of the respective 
indorsements made upon such certificate of mortgage by 
the custom-house registrar or the British consul, each of 
which sets forth that the mortgage which it specifies has 
been made. The mortgage or mortgages executed under 
any such certificate have precedence over all other acts of 
mortgage or sale recorded after such certificate was issued. 
In order that all parties may be fully protected, the act 
provides that every such certificate of mortgage shall 
specify the names of the persons by whom the power to 

1 The Nestor, 1 Sumner, 80.
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mortgage is to be exercised; the maximum amount of 
charge to be created, if it is intended to fix any such 
maximum; the place or places where, and the limit of 
time within which, such power is to be exercised; also an 
enumeration of any registered mortgages or certificates of 
mortgage or sale affecting the ship or shares in respect of 
which such certificate is given. Every mortgage executed 
under such a certificate is valid notwithstanding the death 
or bankruptcy of the person by whom the power is given, 
provided, of course, that it be executed in good faith and 
without knowledge on the part of the mortgagee. Section 
70 of the above act is thus worded: “A mortgagee shall 
not by reason of his mortgage be deemed to be the owner 
of a ship or any share therein, nor shall the mortgagor be 
deemed to have ceased to be the owner of such mortgaged 
ship or share, except in so far as may be necessary for 
making such ship or share available as a security for 
the mortgage debt.” Notwithstanding this, § 71 proceeds 
to declare that “every registered mortgagee shall have 
power absolutely to dispose of the ship or share in respect 
of which he is registered, and to give effectual receipts for 
the purchase-money; but if there are more persons than 
one registered as mortgagees of the same ship or share, no 
subsequent mortgagee shall, except under the order of some 
court taking cognizance of such matters, sell such ship or 
share without the concurrence of every prior mortgagee.” 
It will be observed that no restriction is here imposed 
upon the mortgagee as to the time when such sale may 
be effected; so that the clause, if taken alone, would seem 
to abolish the distinction between a mortgage and an 
absolute sale.

The American law provides for the registration of mort
gages upon vessels in the custom-house of the port to 
which the vessel so mortgaged belongs, but it does not

13
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authorize the granting of certificates of mortgage such as 
those which we have above described. In these mort
gages a time is fixed for the repayment of the loan, and 
it is only after default in payment by the mortgagor that 
the mortgagee is entitled to sell the vessel or interest 
covered by the mortgage, either by virtue of a power of 
sale contained in the instrument or under the decree of a 
competent court. Provision is made in both the English 
and American law for registering the satisfaction of such 
mortgages; hence under either law an intending purchaser 
nr mortgagee can ascertain from the custom-house registry 
who are the owners of the vessel and to what extent it 
has been already hypothecated by such owners. “The 
right of the mortgagee cannot be defeated by a subsequent 
attachment, but it is postponed to a bottomry interest.”1 
A mortgage though recorded “ does not take priority over 
a subsequent lien of material men; but it takes prece
dence over the liens of material men claiming under State 
laws. A lien for advances for necessaries furnished in a 
foreign port takes priority over a mortgage to creditors at 
the home port; so a mortgage lien is postponed to the 
lien for seamen’s wages.”2

French Law. — The French law of Dec. 10, 1874, con
tains very minute provisions in relation to maritime mort
gages. It declares them entitled to priority from the date 
of their inscription at the custom-house, and provides that 
a memorandum of such inscription shall be made by the 
recording officer not only on the mortgage itself, but also 
on the acte de francisation or instrument which establishes 
the French nationality of the vessel. The mortgage must 
be renewed every three years. Such mortgages may be 
made “ to order ” and are then assignable by indorsement. 
This law provides a means of raising money abroad 

1 Desty’s Shipping and Admiralty, § 64. 2 Ibid., § 65.
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similar to that of the English certificate of mortgage. It 
consists of a declaration made by the owner before the 
ship’s departure from her home port, to the collector of 
customs, specifying the amount for which he wishes to be 
able to mortgage such vessel while abroad. This declara
tion is inscribed in the register and on the acte de fraud- 
section. Mention of all mortgages must be made upon 
this acte by the collector or consul as the case may be, and 
they are entitled to preference according to the date of such 
mention. The mortgagee can only have the mortgaged 
property sold under the direction of the civil tribunal,1 
and out of the net proceeds of the sale certain privileged 
debts (such as pilotage, wages of captain and crew for the 
last voyage, advances made to the captain for necessary 
repairs and supplies during such voyage, etc.) must be 
paid before the mortgagee is entitled to anything.2

Bottomry and Respondentia. — Bottomry and respon
dentia bonds, by which we mean bonds executed abroad 
by the captain of a vessel for necessary advances not 
otherwise procurable, and by which he pledges the vessel 
or cargo as security for the repayment of such advances, 
are known in France (under the name of contrats d 
la grosse) as well as in England and the United States. 
Under the form of bottomry bond used in the latter, as 
given in Conkling’s Admiralty, the master appears to bind 
himself and his owner personally for the repayment of 
the loan; but in England this is not the case, and the 
French Code expressly declares that the owner may re
lieve himself from all liability for the master’s contracts 
by abandoning to the creditor the vessel and her freight.3 
Hence the French law differs from the English in this 
respect, that while under the latter the ship-owner does

1 Goirand’s Commentary on the Code de Commerce, p. 256.
2 Code de Commerce, art. 191. 8 Ibid., art. 216.
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not incur any personal liability in consequence of the 
execution of a bottomry bond by the master, he does 
under the former become so responsible immediately upon 
the vessel’s arrival at her port of destination, such respon
sibility continuing until he gives notice of abandonment 
to a holder of the bond. Under the laws of all these 
countries the lender is allowed to contract for an excep
tionally high rate of interest as an offset to the risk he 
assumes of the loss of the vessel before reaching her 
destination. The French law differs, however, from the 
English and American, in requiring that the master be 
expressly authorized by the French consul, or in default 
of such by a magistrate of the place, to execute such a 
bond after a survey and report showing the necessity for 
the repairs and supplies for which the money is to be used.1 
The Code also requires that every lender on bottomry or 
respondentia in France shall have his bond registered in 
the clerk’s office of some tribunal of commerce within ten 
days of its date, under penalty of forfeiting his lien.2 It 
further declares that the master cannot execute a bottomry 
bond at the place of residence of the owners or of their 
agents without special authority from the same.3 Abbott 
states that under the English common law bottomry bonds 
are not assignable so as to enable an assignee to bring an 
action thereon, but that they are so assignable in Admi
ralty, being considered in that court as negotiable instru
ments.4 The French Code 5 provides that bottomry bonds 
may be made to order, and may then be negotiated and 
transferred by indorsement. Bottomry bonds are known 
to the Italian law under the name of jprestiti a cambio 
marittimo. The provisions of the Italian Commercial

1 Code de Commerce, art. 234. 8 Ibid., art. 232.
2 Ibid., art. 312. 4 Abbott on Shipping, p. 154.

6 Code de Commerce, art. 313.
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Code (Arts. 590-603) are very similar to those of the 
French, especially in requiring a preliminary survey of 
the vessel, the transcription of the bond upon the books 
of the proper maritime authority at home or of the Italian 
consul abroad, and a memorandum thereof on the ship’s 
act of nationality. Such a bond may likewise be made to 
order, and is then negotiable by indorsement, the indorser 
being considered, in the absence of any express stipulation 
to the contrary, as guaranteeing the payment of the mari
time interest as well as of the principal due on the bond. 
Under the French Code the presumption on this point is 
the other way.

“ The form and operation of a bottomry bond are,” says 
Mr. Desty (§ 100), “ controlled by local law; ” and again 
(§ 108) he remarks that “ as to the operation and effect of 
the bond the law of place governs.” In support of these 
statements he cites various decisions, English and Ameri
can. Unfortunately, however, it is not clear what he 
means to be understood as the “ local law ” or the “ law of 
place.” It seems to us that the law of the place where 
the bond is executed should govern as to its formal valid
ity, and that as regards the steps to be taken to secure 
the enforcement of the bond, the law of the place of such 
enforcement must prevail. But a more delicate question 
presents itself; namely, What law is to determine whether 
or not the condition has occurred upon which only such 
enforcement can be demanded? For instance, the bond 
provides that the loan shall be repayable when, or so 
many days after, the vessel arrives at its port of destina
tion. Suppose, then, that by the lex loci celebrationis actus 
the arrival of a ship in the roadstead at the entrance to a 
port is deemed an arrival at the port, while by the lex loci 
solutionis such arrival is contemporaneous only with the 
ship’s arrival at her wharf, and that both laws concurred
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in transferring all risks from the holder of the bottomry 
bond to the owner of the vessel immediately upon her 
arrival at her port of destination; and that the bonded 
vessel is lost after reaching such roadstead, but before she 
reaches the wharf, upon which party is the loss to fall ? 
Or, again, suppose that the bonded vessel is stranded and 
becomes a constructive total loss, and that the net pro
ceeds of the sale of the wreck were considered by the law 
of the place where the bond was executed as the property 
of the bondholder, while by the law of the port of destina
tion the owner of the vessel would be entitled to such 
proceeds, which of these two laws ought to be applied ? 
Or, take the case of an English shipmaster borrowing on 
bottomry in a French port and then returning safely to 
England where the vessel is destroyed by fire or other acci
dent,— could the lender hold the owner, supposing that the 
latter had given no notice of abandonment under the French 
Code, or could the owner rightfully claim that the Eng
lish law should be applied, and that consequently no per
sonal liability had ever attached to him ? It would seem 
as though the preference ought to be given in these cases 
to the law of the place where the contract was made, as 
being the one with which both parties (that is, the captain 
as well as the lender) are presumably familiar, or with 
which they can the most readily make themselves ac
quainted, and by which, therefore, they intended that 
such contract should be interpreted.

Liens of Material Men. English Law.—Abbott,1 after 
referring to the civil law of Rome, and the laws of France 
and other continental nations which are based thereon, 
under which a lien upon the vessel is given to material 
men independently of any act of hypothecation, and after 
citing the decision of Lord Mansfield in Rich v. Coe (Cowp.

1 Abbott on Shipping, p. 143.
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636 Trin. T. 17 Geo. 3), and referring to the later opinion 
of Lord Kenyon in Westerdell v. Dale (7 Term Rep. K. B. 
312), and to the judgments in the cases of Hoare v. Clem
ent (2 Shaw, 338 Hil. Term, 35 and 36 Car. 2), and Justin 
v. Ballam (Mich. Term, 1 Anne, Salk. 34), gives it as his con
clusion that “ the law of England has not adopted this 
rule of the civil law with regard to repairs and necessaries 
furnished here in England.” In the recent case of Laws 
and others v. Smith (L. R. 9 App. Cases, 356), brought up 
on appeal from the Yice-Admiralty Court of Gibraltar, the 
Judicial Committee of the Privy Council, after citing 
approvingly the foregoing language of Lord Tenterden, 
declares that no change was made in this respect by the 
10th section of the Yice-Admiralty Act of 1863, by which 
jurisdiction was given in respect of “ claims for necessa
ries supplied in the possession in which the court is 
established, to any ship of which no owner or part owner 
is domiciled within the possession at the time of the 
necessaries being supplied.” Hence it follows that such 
lien is still unknown to the law of England.

American Law. — As regards the American law on this 
subject we need only quote the language of Mr. Justice 
Story in the case of the brig Nestor (1 Sumner, 74): “The 
Admiralty has, as I conceive, a clear jurisdiction to main
tain such suits (in rem in favor of material men) when
ever the supplies have been furnished in a foreign port; 
and every port is foreign to her which is not in the same 
State to which she belongs. So the doctrine was laid 
down in the case of The General Smith (4 Wheat. 438), 
and it has never, to my knowledge, been in the slightest 
degree departed from.”1 Such liens come within the cog
nizance of the Federal courts under that clause of the 
Constitution which enacts that the judicial power of the 

1 See Abbott on Shipping, p. 143, note.
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United States “ shall extend to all cases of admiralty and 
maritime jurisdiction/’ Furthermore, the statutes of sev
eral States have created similar liens as against domestic 
vessels. The statute of New York,1 which creates such 
liens and provides means of enforcing them in the State 
courts, is so general in its terms as to apply to the case of 
foreign as well as to domestic vessels.

French Law.—Article 190 of the Code de Commerce is 
thus worded: “ Ships and other sea-going vessels are per
sonal property. Nevertheless they are liable for the debts 
of the vendor, and especially for those which the law de
clares to be privileged.” In his commentary upon this 
article, M. Goirand remarks that “the ship remains, in 
the case of a voluntary sale, subject to the debts of the 
vendor. In consequence, his creditors can, notwithstand
ing the sale, seize and sell the ship, even when in the 
hands of the purchaser. This circumstance is expressed 
by saying that the creditors of the vendor have a droit de 
suite on the vessel. Let us remark that this droit de suite 
exists in favor of all the creditors without exception.”1 2 
We do not profess to understand why such an extravagant 
and exceptional right should be secured by the Code to 
the general creditors of a ship-owner. Among the privi
leged credits (creances jpriviUgiees) enumerated in Art. 191 
of said Code are those of material men; but the law does 
not anywhere require that public notice should be given 
of the existence of such claims by registration or other
wise ; hence we do not see how a French purchaser of a 
French vessel can be protected, and much less how a for

1 3 Revised Statutes, 5th edit., p. 795.
2 Goirand’s Commentary on the Code de Commerce, p. 249. It is only 

the creditors who exist at the time of sale who possess such droit de suite. 
So held by court of Bordeaux, Aug. 22, 1860. (See Sirey’s Supplement 
des Codes Annotes, p. 48.)
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eign purchaser of a foreign vessel which has at any time 
received repairs and supplies in a French port can be pro
tected, except in the case provided for in Art. 193, which 
declares that the lien of a material man is lost if, after a 
voluntary sale, the vessel shall have made a sea voyage in 
the name and at the risk of the purchaser, and without 
objection on the part of such creditor. This sounds very 
well in theory, but we do not see how it can be carried 
into practical effect in a manner satisfactory and conven
ient to all parties. In the case of a foreign vessel par
ticularly, how can the foreign purchaser in a foreign port 
be expected to know, or be able to inform himself, of the 
existence and extent of claims on the part of French ma
terial men; and how, on the other hand, can the latter be 
expected to know anything about an intending purchaser 
abroad, so as to notify him of the existence of their lien, 
and of their intention to enforce it whenever the oppor
tunity for so doing should present itself ? If such creditors 
are to be protected, it appears to us only just and reason
able that they should be required to put their claims on 
record, not only at the custom-house of their own port, 
but also at that of the port where the vessel is registered. 
As an illustration of the conflicts which may arise in this 
connection, we will cite the following case. In September, 
1876, the American ship “Jamestown,” which had been 
the property of Mr. Hagar, an American citizen, was at
tached in the port of Havre by order of the President of 
the Tribunal of Commerce of that city, upon the applica
tion of M. Chegaray, representing certain French creditors 
of Mr. Hagar, whose claims were, however, based upon 
transactions connected with another of his vessels, the 
“ Hagerstown,” and had no connection whatever with the 
vessel attached. The captain applied to the Tribunal for 
a dissolution of the attachment on the ground that the
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“ Jamestown ” had been sold and transferred to Mr. Lewis, 
also an American citizen, in the month of March of the 
same year, and that the said Lewis owed nothing whatever 
to M. Chegaray or those whom he represented. It was 
claimed on behalf of Mr. Lewis that the bill of sale of 
the “ Jamestown ” had been duly recorded at her port of 
registry (Bath, Me.), and that this was sufficient to make a 
valid transfer of title under the laws of the United States,1 
and that consequently the attachment made six months 
later, on behalf of creditors of the former proprietor, 
should be declared void and of no effect. It appeared, 
also, that notice of the purchase of the “ Jamestown ” 
had been given at the time by the purchaser to the cap
tain, but that the old certificate of registry had not been 
surrendered and a new one granted, because of the vessel's 
absence from her home port.1 2 There was, moreover, no 
pretence that the sale in question had not been made in 
good faith and for valuable consideration. It was solely 
because the ship’s papers contained no evidence of the 
alleged sale as required by the French law,3 that the 
French creditors of Mr. Hagar claimed that such sale 
should be considered void as to them. The Tribunal re
fused to release the vessel unconditionally, but consented 
to dissolve the attachment, provided a deposit was made, 
or security given, by Mr. Lewis to the extent of three 
hundred thousand francs. The Tribunal appears to have 
subsequently given judgment in favor of the attaching 
creditors, and an appeal was taken to the Cour de Rouen,

1 This follows, by clear implication, from the language of §§ 4170 and 
4192 of the Kevised Statutes of the United States.

2 As to effect of notice to captain, etc., see Parsons on Maritime Law, 
vol. i. p. 79.

8 Law of 27t.h Yendemiaire An. II. (See Goirand’s Commentary on 
the French Code de Commerce, p. 248.)
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where the case would have been heard in May, 1878, 
had not a compromise been made between the parties at 
the last moment. It seems to us perfectly clear that the 
attachment in this case should have been dissolved the 
moment the facts as above stated were made known to 
the Tribunal.

Italian Law. — The Italian law does not give the gen
eral creditors of a ship-owner the right to follow a vessel 
into the hands of an innocent purchaser, but it recognizes 
certain privileged credits which constitute a lien upon 
the vessel. These are enumerated in Art. 675 of the 
Commercial Code, and include the costs of justice, the 
wages due the captain and crew for the last voyage, the 
maintenance of the ship since her return to port from 
such voyage, the principal and interest due on bottomry 
bonds, etc. Among the credits which form a privileged 
lien upon the cargo as mentioned in Art. 671 are, the 
costs of justice; the freight, cost of discharge, and storage 
of said cargo; loans secured by pledge thereof by respon
dentia, or by deposit of the bills of lading, etc. Such 
liens must be enforced within fifteen days after the cargo 
is discharged, and before it has passed into the hands of a 
third party. Among the credits entitled to preference out 
of the freight under Art. 673, besides the costs of justice, 
are the wages of the captain and crew for the voyage in 
question; the indemnity due a shipper for loss or injury 
to the goods; bottomry loans, etc. The Code provides for 
the inscription of such privileged claims upon the proper 
custom-house registers and a memorandum thereof on the 
ship’s Act of Nationality; so that an intending purchaser 
may learn of their existence and notify the creditors to 
^rove their claims in the manner and within the time 
prescribed by the law. The law carefully protects the 
interests of such creditors by enabling them to prevent a
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private sale of the vessel at an unreasonably low price, 
and to secure its sale at public auction, and the consequent 
application of the proceeds, so far as necessary, to the 
extinction of such lawful liens.1

1 Italian Commercial Code, art. 679 et seq.



CHAPTEK YIII.

CONTRACTS BY CORRESPONDENCE.

As contracts of this kind between inhabitants of differ
ent States are vastly more common and more important 
than formerly, it is greatly to be desired that some general 
understanding should be arrived at as to what should be 
deemed necessary and sufficient for their creation.

English and American Law.— The rule now established 
in England is, that the contract is complete the moment 
the acceptance is despatched through the channel expressly 
directed by the proposer; or, in the absence of such direc
tion, then from the moment the letter of acceptance is post
ed.1 If an acceptance of an offer be posted but is never 
received, while the later letter recalling the acceptance is 
received by the party making the offer, then, according to 
a Scotch decision,2 there is no contract; but the point has 
not been decided in England. The English rule is gen
erally adopted in the United States,3 but in Massachusetts 
it has been held that the acceptance is not binding until 
it has been received by the party making the offer.4 The 
proposer may stipulate that the contract shall not be con
sidered as existing until the acceptance actually reaches 
him, and he may request that such acceptance be com
municated by telegraph by a certain time. In this case if

1 Household Fire Insurance Co. v. Grant, 4 Ex. D. 216.
2 See Pollock on Contracts, American edit, by Wald, p. 36.
8 Tayloe v. Merchants’ Fire Ins. Co., 9 How. 390.
4 McCulloch v. Eagle Insurance Co., 1 Pick. 278.
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the answer does not reach him by the time indicated, he is 
free.1 This latter is also the law in England.

jFrench Law.— Under the French law the party making 
an offer is tacitly bound not to withdraw the same until 
the other party shall have had sufficient time (according 
to usage and the circumstances of the case) to mail his 
acceptance. The contract is therefore irrevocably com
pleted by the mailing of such acceptance within such 
reasonable time. If the acceptance be mailed after the 
expiration of such period, it will not bind the proposer if 
he have meanwhile retracted his offer, even though such 
retraction had not reached the other party when his let
ter of acceptance was written. Secondly, if an acceptance 
is posted within the proper time but fails to reach the 
proposer, is the latter bound? Some French authors 
hold the affirmative and some the negative, the point not 
having been authoritatively settled by the courts. If, 
however, it were proved that the acceptance was duly 
posted, the presumption would be that it had reached 
the proposer.2

jBelgian Law. — In Belgium, as appears by the decision 
rendered by the Cour de Gand, April 9, 1876, and by the 
Cour de Bruxelles, Feb. 25, 1867, the contract is con
sidered as existing only from the time when the letter 
of acceptance reaches the proposer.3

Italian Law. — According to the express provisions of 
the Italian Commercial Code (Art. 36) a contract between 
persons at a distance from one another is not definitely 
created until the acceptance reaches the proposer, which 
it must do within the period fixed by him, or within such

. 1 Lewis v. Browning, 130 Mass. 173. (See American editor’s note to 
Pollock on Contracts, p. 37.)

2 Journal de Droit International Prive, vol. ii (1875), p. 379 et seq.
8 Ibid. vol. ii. (1876), p. 474.
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period as would be necessary for the exchange of the offer 
and acceptance, taking into account the nature of the 
contract and commercial usage, although the offerer has 
the right to give effect to an acceptance which reaches 
him only after the expiration of such period. Until a 
contract is thus definitely established, the offer or the 
acceptance may be revoked, though compensation must be 
made by the revoking party for any damages occasioned 
to the other. The same article also further provides that 
in case the proposer calls for an immediate execution by 
the other party of his part of the contract, without re
quiring of him a previous acceptance in writing, then, in 
the absence of any general commercial usage necessitating 
such an acceptance, the contract is perfected by such com
mencement of execution which implies an acceptance of 
the terms proposed.

German Law. — Under the German law the proposer 
cannot retract until the expiration of the period within 
which the letter of acceptance posted within a reasona
ble time should have reached him. The contract is thus 
irrevocably created only when such acceptance reaches 
the proposer, but then is considered as dating back from 
the date of acceptance. After such reasonable time for the 
receipt of an acceptance has expired, the proposer may 
retract; and even if he do nothing, and an acceptance sub
sequently reaches him, he may still retract, provided he 
does so immediately.1

General Observations. — The principle seems to be gener
ally accepted, that in cases where an offer and a revocation 
thereof reach the other party at the same time, his accept
ance is without effect; and in those countries in which a 
contract has its inception only from the moment when the

1 German Commercial Code, arts. 319-321, cited in Journal de Droit 
International Prive, vol. ii. (1875), p. 380.
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letter of acceptance reaches the proposer, such acceptance 
is without effect if it reach the proposer simultaneously 
with a revocation thereof.

One or two interesting and difficult questions present 
themselves in this connection when the parties are domi
ciled in different countries : What is the proper forum, 
and the law of which country is to be applied to determine 
whether the alleged contract has any existence or not? 
Savigny holds that the forum as to each of the parties 
is at the place of his domicile, and that the law of such 
domicile is to determine, as to him, the obligation of the 
alleged contract.1 We concur with him on the former 
point, but not altogether on the latter; for we think that 
the court of one country should not hold one of its citizens 
to a contract which he could not enforce against the other 
party in the courts of the latter’s domicile. Suppose, for 
instance, that a German makes an offer by letter to a 
Frenchman, who promptly posts a letter of acceptance, 
which fails, however, to reach its destination. The con
tract in this case would be complete under the French 
law, but not under the German law. Should the German 
then be allowed (if it prove to be to his interest) to en
force the contract against the Frenchman in France, while, 
on the other hand, he might, if his interests were the other 
way, successfully plead, in a suit brought by the French
man before a German court, that as to him the contract 
had no legal inception? We think not. In short, an 
alleged contract ought not to be enforced against either 
party unless it is enforceable against both. The existence 
of a contract by correspondence being once established, the 
nature and extent of the obligations assumed by each party 
should in general be determined by the law of the place 
where his part of such contract is to be performed.

1 Savigny, Guthrie’s translation, 2d edit., p. 214 et seq.
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Where an offer or an acceptance is made by telegraph, 
a telegram signed by the party and handed in at the tele
graph office ought, at least in commercial cases, to be 
regarded as equivalent to a letter subscribed and posted 
by him. Article 45 of the Italian Commercial Code con
tains the following express provision on this point: “ A 
telegram has the effect, in evidence, of a private writing 
[as distinguished from a public or authentic act] when 
the original bears the signature of the party indicated 
therein as the sender, and even when it is proved that 
such original, though unsigned, was delivered by such 
party, or by his order, at the telegraph office.” As to 
the sufficiency of a telegram under the Statute of Frauds, 
the law does not seem to be settled in England by any 
authoritative and satisfactory decision; but judging from 
the language of Chief Justice Bovill and Mr. Justice Brett 
in the case of Godwin v. Francis (L. B. C. P. 295), we 
should say that the original telegram, or instructions for a 
telegram, subscribed by the party, and even the copy of 
the despatch made and signed by the clerk, at the office 
of delivery, would be sufficient to hold the party, provided, 
of course, the telegram itself expressed or referred to a 
prior telegram, or letter, expressing the terms of the pro
posed agreement as required by the statute. The follow
ing is an extract from a decision in the case of Howley v. 
Whipple (48 N. H. 487): “ Where a contract is made by 
telegraph, which must be in writing by the Statute of 
Frauds, if the parties authorize their agents, either in 
writing or by parol, to make a proposition on one side, 
and the other party accepts it through the telegraph, that 
constitutes a writing under the Statute of Frauds, because 
each party authorizes his agents, the company, or the 
company’s operator, to write for him; and it makes no 
difference whether that operator writes the offer or the

14
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acceptance in the presence of his principal, or by his 
express direction, with a steel pen an inch long attached 
to an ordinary penholder, or whether his pen he a copper 
wire a thousand miles long.” The same view has been 
taken in the New York case of Dunning v. Roberts (35 
Barb. 463). It has, as we think, very properly been held 
that where the telegram is sent from a written despatch 
signed by the sender, the original writing is the proper 
evidence of the contract, not the telegram received.1 If a 
telegram of acceptance were delivered to the operator, but 
revoked before it was actually despatched, the case would, 
in our opinion, be the same as if no acceptance had been 
written.

1 Kinghorn v. Montreal Telegraph Co., 18 Up. Can. (Q. B.) 60 ; Durkee 
v. Vermont Central R. ft., 29 Vt. 127.



CHAPTER IX.

OF BANKRUPTCY AND INSOLVENCY.

English Law. —Under the Bankruptcy Act, 1869, any 
person, trader or non-trader, may he declared bankrupt, 
provided he has committed any of those acts enumerated 
in the statute as “ acts of bankruptcy,” which, by the ex
press terms of said statute, refer to the particular class 
(trading or non-trading) to which he belongs. These acts 
of bankruptcy are divided into two groups, in one of 
which an intent to defeat or delay creditors must be 
shown, while in the other the intent is wholly immate
rial. Among the latter is the act of making an assign
ment to trustees for the benefit of the creditors generally. 
Why a single and malevolent creditor should be allowed 
to drag into the court of bankruptcy an unfortunate 
debtor who has made such an assignment in good faith, 
and by so doing put his co-creditors to unnecessary ex
pense, we do not perceive. A foreigner, as well as an 
Englishman, residing abroad, if engaged in trade in Eng
land, or even to it only, may be there declared bankrupt, 
provided he has committed an act of bankruptcy within 
the realm.1 On the other hand, Mr. Westlake asserts that 
“ curators, syndics, or others who under the law of a coun
try where a debtor is domiciled are entitled to administer 
his property on behalf of his creditors, are entitled as such 
to his chattels personal and choses in action in England.”2

1 See Smith’s Mercantile Law, 9th edit., p. 573.
2 Westlake, § 125.
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As a consequence of this principle, an English creditor 
will not be allowed to seize upon execution the personal 
property found in England of a foreign debtor who had 
been already declared bankrupt by the competent court 
of his own domicile. In addition to the authorities cited 
by Mr. Westlake, we beg leave to refer to the recent inter
esting case of Mello v. The Viscount de Maua, decided in 
February, 1881, the facts of which are as follows : The 
Viscount de Maua and others were bankers at Rio, the 
Viscount being manager of the bank, business being also 
carried on by him in London in the name of Maua and 
Company. In 1878 a bill of exchange was accepted there 
in that name for £560, of which Mello, the plaintiff, was 
holder, and on which he obtained judgment, and thereupon 
in August, 1878, he got an order to charge some stock held 
in England in the name of the Viscount. In the mean 
time, on the 21st of June, 1875, the firm at Rio suspended 
payment, and, according to Brazilian law, it appeared that 
for three years from that date they would be prohibited 
from paying creditors; and if they did not in the mean 
time retrieve their position, then at the end of the three 
years they would become bankrupt. They did not so re
trieve their position, and on the 25th of June, 1878, they 
became bankrupt, and thereupon, according to Brazilian 
law, all their property became vested in their trustees for 
the benefit of all their creditors, and there was an affidavit 
of a Brazilian avocat to that effect. Upon this, application 
was made to set aside the order charging the stock held in 
England by the Viscount de Mau&, the value of which was 
£1600, besides dividends amounting to the sum of £300. 
Lord Coleridge, before whom the application was heard, de
cided that the trustees were entitled to the order applied 
for, setting aside the order charging the stock, saying, that 
had all the facts been known, the charging order would
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probably not have been made. It would seem to follow 
by necessary implication from this decision and those 
mentioned by Mr. Westlake, that a foreign trader domi
ciled abroad, and possessing only personal property in 
England, would not be there declared bankrupt upon the 
petition of his English creditors if it were shown that 
trustees had been already appointed at the place of his 
domicile, under its bankrupt laws, and were, under such 
laws, entitled to all his property.

American Law. —The Constitution of the United States 
(Art. 1, § 8) enacts that “ Congress shall have power to 
establish uniform laws on the subject of bankruptcies 
throughout the United States.” In the exercise of this 
power a bankrupt act was passed in 1801, which was 
repealed three years afterwards; another in 1841, which 
was repealed one year later; and a third in 1867, which 
with certain amending acts continued in force until 
Sept. 1, 1878.

“If,” says Walker,1 “there be a bankrupt law of Con
gress in operation, the States cannot contravene its pro
visions. But until this be the case they may pass bankrupt 
laws, provided they do not violate another constitutional 
provision which prohibits them from passing any law im
pairing the obligation of contracts.” We will therefore 
refer briefly (1) to the act of Congress of 1867, and (2) to 
the bankrupt and insolvent laws of some of the States.

1. Bankruptcy may be either voluntary or involuntary. 
In the former case, a petition for an adjudication in bank
ruptcy is presented by the debtor himself; in the latter 
case, by his creditors. The petition by the debtor must 
be presented to the judge of the district in which the 
debtor has resided or carried on business for six months, 
and must set forth, inter alia, his residence, his indebted- 

1 American Law, 8th edit., p. 148.
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ness (which must exceed three hundred dollars), and his 
willingness to surrender all his property. Such petition 
must he accompanied by a schedule of his debts and an 
inventory of his estate. In the case of involuntary bank
ruptcy, adjudication may be made on the petition of one 
or more creditors whose claims aggregate at least two 
hundred and fifty dollars. In such case it must be shown 
that the debtor has been guilty of an act of bankruptcy, 
as, for instance, that he has departed from the State, con
cealed himself or his property, or made an assignment of 
any property in the United States or elsewhere with intent 
to defraud his creditors. (It would seem as though an as
signment made by a debtor of his property in a foreign coun
try for the exclusive benefit of his creditors there resident 
would be deemed an act of bankruptcy under the United 
States statute, though we have found no decision directly in 
point.1) As soon as the petition in case of either volun
tary or involuntary bankruptcy is filed, notice of the same 
must be given to all the creditors personally or by mail, 
as well as by publication in the newspapers. It has been 
held that foreign creditors are entitled to the same notice 
as those who reside in the United States.2 If it appear, 
after the petition is filed, that the debtor is about to leave 
the district, or conceal or remove his property, the court 
may direct the marshal of the district to arrest and hold 
him unless released on bail; and also to take possession 
of his estate. In every case of bankruptcy a register is ap
pointed, whose duty it is to hold and preside at meetings, 
to take proof of debts, and to adjudicate upon all unop
posed cases; but in all matters where an issue of law or 
fact is raised and contested by any party to the proceed-

1 It has even been held that an assignment made by a solvent debtor 
for the benefit of his creditors is to be considered an act of bankruptcy.

2 In re Heys, 1 B. R. 21 ; s. c. 1 Ben. 333 ; s. c. 36 How. Pr. 249.
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ings, the register has no power to adjudicate thereon, hut 
must refer the same to the court for decision by the judge. 
The debtor is entitled, in cases in which the alleged act of 
bankruptcy is to be determined, to have a trial by jury 
upon making a proper application for the same in writing 
to the court. If upon the hearing of the case it appear 
that the facts set forth in the petition are true, or if 
the debtor has not appeared, the court shall adjudge the 
debtor bankrupt, and issue a warrant to take possession 
of the estate. All the property, real and personal, is 
vested in the assignee. This assignee is usually chosen 
by a majority in interest of the creditors, but in case such 
choice is not made he is appointed by the judge, or in 
unopposed cases by the register; such election or appoint
ment being subject to the approval of the judge. Cred
itors who have received security may put in claims for 
the surplus if their security is insufficient, or they may 
transfer such security to the assignee and put in a claim 
for the whole debt. After the estate has been distributed, 
the debtor receives a discharge, under the seal of the 
court, from all debts provable under the law. This would 
cover those which existed but were not proved, as, for 
example, claims due a foreign creditor who had no notice 
of the proceedings. The statute provides for the punish
ment of fraudulent bankrupts, by enacting that any debtor 
who disposes of or conceals his property, falsifies his ac
counts, allows the presentation of fictitious claims, or does 
any of the other fraudulent acts specified in the law, after 
commencement of proceedings, either upon his own or 
another's petition, shall be liable to imprisonment, with 
or without hard labor, for not more than three years.

It seems to follow from the express language of the 
law, or from necessary implication therefrom, on the one 
hand, and from its absolute silence on the other, (1) That
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a non-resident foreigner could not be declared bankrupt 
by the United States courts; (2) That a foreigner could 
be, provided he had resided within the district for six 
months; (3) That the title of a domestic assignee would 
be superior to that of a foreign assignee in bankruptcy, as 
to all property situated within the United States; (4) That 
if the domestic assignee were prevented from taking pos
session of the debtor’s property situated in a foreign coun
try, because of bankruptcy proceedings instituted there 
by the foreign creditors, such creditors should be excluded 
from any share in the assets found within the United 
States; (5) That if, on the other hand, such foreign as
sets were turned over to the American assignee, then the 
foreign creditors would be placed, in the distribution of 
the general assets, on the same footing as the American 
creditors.

2. The laws of some States allow assignments with 
preferences. In some States such assignments are de
clared to be fraudulent and void; in others the prefer
ences only are treated as invalid, while the assignments 
enure to the benefit of all the creditors. The first class 
comprises the States of New York, Maryland, Virginia, 
North Carolina, South Carolina, Mississippi, Florida, Geor
gia, Arkansas, Indiana, and Wisconsin; the second in
cludes the States of California (Codes and Statutes, §§ 15, 
545), Colorado (Laws of 1881, p. 35), Connecticut (General 
Statutes, ed. 1875, p. 378), Delaware (Revised Code, ed. 
1874, ch. 132, § 6), Iowa (Code, ed. 1880, tit. 14, ch. 7, 
§ 2115), Kansas (Comp. Laws, 1879, p. 99), New Hamp
shire (General Laws, ed. 1878' ch. 278), Missouri (General 
Statutes, ed. 1879, p. 54), Pennsylvania (Brightly’s Pur- 
don’s Digest, 11th ed. 1885, p. 118); and the third, those 
of Maine (Rev. Laws, ed. 1871, p. 543), Vermont (General 
Statutes, 1870, p. 454, § 1), Illinois (Laws of 1881, ch. 148),
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Nebraska (Comp. Laws, 1881, ch. 6), Rhode Island (Public 
Statutes, 1882, p. 660, § 14), Tennessee (Laws of 1882, p. 
154), New Jersey (Rev. Statutes, ed. 1878, p. 36), Ohio 
(2 Rev. Statutes, ed. 1880, § 6343), Kentucky (General 
Statutes, ed. 1881, p. 490), Oregon (Laws of 1878, p. 36), 
and Louisiana (Civil Code, Art. 3150 ; see, also, Rev. Stat
utes, ed. 1870, p. 360).1 The California Insolvent Law of 
1880 provides that any party in whose favor an assign
ment is made by a debtor, within one month of the time 
when a petition to have such debtor declared insolvent 
has been presented by or against him, shall, if he have 
knowledge of such impending insolvency, be debarred, not 
only from taking anything under said assignment, but also 
from proving his claim under the Insolvent Act.

In some States a discharge given to the debtor is merely 
a discharge from imprisonment while in others it is a 
discharge from all his existing liabilities, at least so far 
as creditors residing within the State are concerned, or 
even those residing out of the State, who have taken part 
in the insolvent proceedings. No State can authorize a 
debtor’s discharge from liabilities existing when such law 
was passed, as this would be a law impairing the obliga
tion of contracts; but it can authorize the discharge of a 
debtor (by insolvent proceedings) from liability on future 
contracts so far, and only so far, as its own citizens are 
concerned.1 2

French Laid. — By the terms of the French Code of 
Commerce (Arts. 437, et seq.), every trader who stops pay
ment is in a condition of insolvency (faillite), and is bound 
to make a declaration of the fact, within three days, at

1 Some of the information here given has been derived from a personal 
inspection of the statutes referred to, while more has been taken from 
Burrill on Assignments, 4th edit. (1882), p. 209 et seq.

2 See Walker, p. 150.
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the clerk’s office of the Tribunal of Commerce, such 
declaration to be accompanied by a schedule of his as
sets, liabilities, etc. If the party himself fail to make 
such declaration, it may be made by any of his creditors. 
The Tribunal, by the same judgment which establishes 
the insolvency, names one of its members as juge-com- 
missaire to superintend and accelerate the insolvency 
proceedings, and syndics are appointed to take possession 
of the debtor’s property, both real and personal, and dis
tribute the proceeds thereof among the creditors. An 
insolvent trader (commergant failli) must, under Art. 585, 
be declared bankrupt (banqueroutier simple) where no fraud 
is imputed to him, in the following cases : “ 1. If his per
sonal and household expenses are deemed excessive. 2. If 
he has dissipated heavy sums in speculative undertakings, 
or in fictitious operations connected with the stock ex
change or with merchandise. 3. If with the intention of 
delaying his bankruptcy he has made purchases for resale 
under the market value; or if, with the same intention, 
he has contracted loans, negotiated bills, or availed himself 
of other similar ruinous means for raising money. 4. If 
after suspension of payment he has paid any one creditor 
his debt, to the prejudice of the body of creditors.” He 
may, also, be declared such a bankrupt for various other 
reasons specified in the Code (Art. 586), among which are 
his neglect to make a declaration of his insolvency within 
three days, as above mentioned; his failure to keep proper 
books of account, or to appear before the syndics, etc. 
Such ordinary bankrupt (banqueroutier simple) is also pun
ishable under the Penal Code by imprisonment for a 
period varying from one month to two years. An insol
vent trader may be declared guilty of fraudulent bank
ruptcy if he has withheld his books ; concealed or disposed 
of a part of his estate; or if, either by his entries or by
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deeds or documents notarial or otherwise, or in his balance- 
sheet, he has fraudulently stated himself to be indebted 
for moneys which he is not really liable to pay. Every 
such fraudulent bankrupt is punishable by imprisonment, 
with hard labor, for a definite period. The French Code 
contains some humane and reasonable provisions for the 
rehabilitation of the insolvent or bankrupt not guilty of 
fraud, upon proof that his own debts (or those of his 
firm, if the adjudication of bankruptcy was against the 
latter) have been paid in toto} and that he has undergone 
any punishment which may have been pronounced against 
him. This restoration to his former position is effected by 
a judgment of the Court of Appeal, after due notice given 
to the creditors, the attorney for the government, etc.1 
The Code even goes so far as to provide for the rehabilita
tion of a deceased bankrupt. The provisions we have cited 
suffice to show that in France bankruptcy is regarded as a 
disgrace, and not, as we fear is too often the case in the 
United States, as a mere misfortune, or even as an easy 
means of getting rid of obligations which ought never to 
have been incurred; the natural consequence being that 
bankruptcies are much more common in this country than 
in France.

The French Code is silent in respect to the effect to be 
given in France to foreign adjudications of bankruptcy, 
and also as to the power of a French court to declare a 
foreigner bankrupt. In this connection, therefore, we are 
glad to lay before our readers the greater portion of M. 
Goirand’s appendix, printed on pages 438 et seq. of his 
excellent work on the French Commercial Code: —

“ A first point generally admitted at the present day is, that 
foreigners carrying on business in France can be adjudicated

1 Code de Commerce, art. 604 et seq.
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bankrupts in the same manner as French subjects. (Court of 
Cassation, Nov. 24, 1857; Court of Paris, Nov. 23, 1874.)

“ It is admitted that a French Tribunal of Commerce is com
petent to declare the bankruptcy, in France, of a commercial 
firm having its head office abroad, and a branch establishment 
in France, if, in consequence of its operations in France, such 
branch establishment has suspended payment. (Tribunal of 
Commerce of the Seine, Aug. 18, 1875.)

“ With still more reason can a commercial firm having its 
head establishment abroad, and a branch establishment in 
France, be declared bankrupt in the place in which this latter is 
situated, if the principal establishment was really in that town, 
notwithstanding that bankruptcy had already been declared by 
the foreign court of the place in which the head establishment 
is situated. (Tribunal of Commerce of the Seine, Aug. 10, 
1872, March 5, 1874; Cour de Paris, June 20, 1874.)

“ It has been decided that a person, in the same manner as 
a company, can be adjudicated bankrupt both in France and 
abroad, at one and the same time ; if it is to the interest of all 
parties concerned to combine the proceedings in bankruptcy and 
to have one liquidation for both countries, such liquidation must 
be carried on in the country where the most important interests 
exist.

“ The Tribunals have gone even further than this, and have 
decided that a foreigner who has suspended payment can be 
adjudicated a bankrupt in France, on the petition of his French 
creditors, even though he does not reside in France. (Court of 
Appeal, Paris, Nov. 23, 1874.)”

This, it will be seen, corresponds with the English law 
as above stated, page 211.

“ A foreign judgment, declaring bankruptcy against a foreigner 
or a Frenchman, cannot, as a rule, be enforced in France with
out having been rendered valid by a French Tribunal, in con
formity with the rules laid down by Art. 546 of the Code of 
Civil Procedure, and Art. 2123 of the Civil Code.

220
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“ It is generally admitted that a foreign declaration of bank
ruptcy subjects the bankrupt to all the incapacities which, 
according to foreign law, may be attached to the state of 
bankruptcy.

“ Again, the assignees of a foreign bankruptcy have the power 
to sue a French debtor of the bankruptcy, and this without 
being obliged to have the judgment validated in France. (Court 
of Paris, March 23, 1869 ; Jan. 22, 1872 ; March 20, 1873; 
Court of Bordeaux, June 2, 1874 ; and Court of Paris, Dec. 14,
1875. ) Moreover, a foreign adjudication of bankruptcy stays, 
as a matter of course, all individual actions on the part of the 
creditors, without the judgment declaring it being ratified by 
a French court. (Tribunal of Commerce of Marseilles, Dec. 17,
1876. )

“ It has been further decided that it would be otherwise if the 
bankrupt invoke a foreign adjudication of bankruptcy, rendered 
on his own petition, in order to avoid the individual actions of 
his creditors. (Court of Bordeaux, June 2, 1874.)

“ French creditors are also bound by a foreign judgment de
claring a bankruptcy, although it has not been declared execu
tory in France, if they have acknowledged the foreign bank
ruptcy, by proving their debts, or by proceeding against the 
assignees of such bankruptcy. (Court of Cassation, 1868.)

“ Unless, however, they were forced to take part in the pro
ceedings in the bankruptcy, in order to protect their interests, 
the debtor not possessing any property in France. (Court of 
Bordeaux, June 2, 1874.)

“ Apart from these exceptional cases, a foreign adjudication of 
bankruptcy cannot be valid in France without having been pre
viously ratified by a French Tribunal.

“ On this point it is well to observe that this ratification can 
be obtained as against French debtors of a bankruptcy. In fact 
these latter are the only legitimate opponents that the foreign 
assignees can encounter.” 1

1 See also, to like effect, Mr. Gillespie’s note to Bar, p. 611.
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M. Demangeat, in his interesting note to Fcelix (Yol. II. 
page 207), cites M. Masse as authority for the doctrine 
that if a foreigner who has a commercial house in his own 
country, and is there declared bankrupt, possesses also a 
commercial establishment in France, the trustee or receiver 
appointed by the foreign court will not be allowed to in
terfere with the business of such French establishment. 
M. Demangeat also gives it as his own opinion that as a 
foreign receiver or trustee of a bankrupt’s estate cannot 
have the foreign judgment inscribed at the register’s office, 
as a French decree of bankruptcy is required to be in
scribed (unless, indeed, such foreign judgment has first 
been declared executory in France), third parties being 
thus without notice must be protected in their dealings 
with such insolvent debtor so far as these dealings affect 
his French real estate.

Belgian Decisions. — We cite from Mr. Gillespie’s note 
to Bar, page 610, the following decisions of Belgian courts 
in relation to bankruptcy as regarded from an interna
tional point of view: “ The Belgian courts have refused 
to declare a company legally domiciled in London, but 
carrying on business in Belgium, possessed of real prop
erty there, and carrying on undertakings there, bankrupt 
after a winding-up order has been pronounced in London 
(Belgian Public Works Co., Aug. 7, 1871, Trib. Civ. de 
Bruxelles).”

“The Court of Brussels, on Aug. 13, 1851, in giv
ing judgment, said: ‘It is a fundamental principle that 
sequestration carries its effects into every country where 
the bankrupt has estate; the administration of that estate 
is one, indivisible and universal, operating on the whole 
property of the bankrupt, wherever situated. This prin
ciple depends upon the interests of commerce, and also 
upon the nature of things, which alike forbid that there
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should be in one bankruptcy as many different adminis
trations as there are countries where the debtor had prop
erty/ On this principle an arrestment of a debt due in 
Belgium was held to be inept after the debtor fyad been 
declared bankrupt abroad (Wolff v. Coprais, Tr. April 29, 
1874); the same was held as to the creation of any se
curity which might diminish the available estate. (Trib. 
de Neufchateau, Feb. 9, 1871.)”

Italian Law.— The articles of the Italian Commercial 
Code relating to bankruptcy are very similar in their gen
eral provisions to those of the French Code. We will 
therefore only call attention to the more important differ
ences existing between them. In Italy a person cannot 
be declared insolvent (en faillite) upon the application of 
a parent or child, husband or wife.1 Under Art. 856 of 
the Commercial Code every trader who has stopped pay
ment is guilty of simple bankruptcy if he have done any 
of the acts specified in said article, which are the same as 
those enumerated in Art. 585 of the French Code de Com
merce, with the following addition; namely, “ If he have 
not kept the books prescribed, or at least the day-book.” 
Article 857 of the Italian Commercial Code further de
clares guilty of simple bankruptcy the insolvent trader 
(le commerga.nt failli) who “ has not made an exact annual 
inventory,” or who has been guilty of any of the other acts 
of omission or commission which are mentioned in said 
article, and which correspond with those set forth in Art. 
586 of the French Code.1 2 A trader is guilty of fraudulent 
bankruptcy in Italy under the same circumstances as he 
would be in France, the provisions of Art. 591 of the

1 Codice di Commercio, art. 687.
2 It will be observed that the language of this article is stronger than 

that of the French Code, the expression used in the former being, “he is 
guilty,” and that of the latter, “ he may be adjudged guilty.”
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French Code de Commerce being reproduced in Art. 860 
of the Italian Code. The Italian Commercial Code (Art. 
863) also provides for the punishment by imprisonment of 
the managers of limited partnerships or companies who 
are guilty of misconduct as such managers. Among the 
acts so punishable are those of making false declarations 
as to the amount of capital subscribed and paid in; ap
propriating any portion of the capital to the payment 
of unearned dividends; occasioning by their fraudulent 
operations, either directly or indirectly, the insolvency of 
such concern, etc. Some of these provisions might well 
be copied into the codes and statute-books of other 
countries. *

We find no express mention of foreigners in those titles 
of the Italian Code relating to bankruptcy; but we con
clude, from the general language of Art. 683, that any 
foreigner engaged in commercial operations in Italy, and 
failing to meet his obligations there, may be declared bank
rupt by its courts. As to the effect given in Italy to a 
foreign adjudication in bankruptcy, we find the following 
in Mr. Gillespie’s note to his translation of Bar (page 610): 
“ The unity of bankruptcy is, however, the principle that 
regulates international bankruptcies in Italy and Belgium,” 
etc. “In Italy, it has been laid down and is settled 
law that the divestiture of a bankrupt by a decree of 
bankruptcy must be allowed to have the same effect 
in all countries, and independent diligence after the 
date of the decree by Italian creditors in Italy will be 
stopped. 'This is in conformity with the aim of bank
rupt law, which is to facilitate a distribution of the 
bankrupt’s estate proportionally among all his creditors.’ 
(White v. Mack and others, Ct. of App. at Milan, Dec. 
15, 1876.)” ,

German Law. — Mr. Gillespie, in his note to Bar, page
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609, gives the following summary of the provisions of the 
German Bankruptcy Statute of 1877, so far as proceedings 
by or against foreigners are affected thereby: “Foreign 
creditors have as good a title to appear in bankruptcy pro
cedure as German creditors. It is not necessary to prove 
the insolvency of a debtor in Germany so as to give a 
foreign trustee right to sue eo nomine in Germany, or, with 
the consent of the bankrupt, to ingather assets and realize 
estate situated in Germany; but, on the other hand, the 
foreign bankrupt does not lose the power of administering 
and disposing of his estate from the date of bankruptcy, 
which has been awarded in a foreign court; but although 
he may dispose of that estate, or transfer it to his trustee, 
that is only permissible if no diligence has been done 
against it in Germany; to prevent that, a process of bank
ruptcy must be opened and a trustee named in Germany. 
Till then execution is allowed to creditors against assets 
lying in the Empire, although the foreign assets are af
fected by a foreign bankruptcy, unless recognition of the 
foreign bankruptcy is effected by a special order of the 
Chancellor of the Empire.”

General Remarks. — We proceed to make a few obser
vations in reference to the liquidation of the estate of an 
insolvent who has assets and liabilities in one or more 
foreign countries as well as in his own. In such a case 
there are three conceivable modes of proceeding: 1. The 
court of the debtor’s domicile might be allowed to exercise 
general jurisdiction so as to receive proof of all claims, and 
take possession (through the assignee, receiver, or syndic 
by it appointed) of all the debtor’s estate wheresoever situ
ated (excepting always such as may have been transferred 
by the debtor in good faith before his insolvency, as spe
cial security for a loan), and to distribute the estate pro 
rata among all the creditors foreign and domestic. 2. The

15
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court of each of the foreign countries might take proof 
of all claims of its own citizens, and secure the realization 
of the assets found within its jurisdiction, and remit such 
assets, with a duly authenticated statement of the claims 
so proved, to the court of the debtor’s domicile; so that a 
general and equitable distribution of the assets might be 
made among all the creditors, and a discharge be there
upon granted to the bankrupt which would be operative 
everywhere, a duly authenticated copy of the judgment 
being sent to the bankruptcy court of each of the foreign 
countries to be there recorded and published.1 In case 
the bankrupt has assets but no liabilities in a foreign 
country, a copy of the adjudication in bankruptcy by 
the court of his domicile being recorded in such foreign 
country, its courts should recognize the right of the repre
sentatives of the bankrupt’s estate to collect all such assets 
by suit if necessary. 3. Such foreign courts might dis
tribute the debtor’s property found within the limits of its 
jurisdiction among its own creditors, to the exclusion of 
all others, remitting the surplus only, if any such there 
should be, to the court of the bankrupt’s domicile, which 
latter court would, of course, confine its operations to the 
proof of domestic claims, and the distribution of the assets 
collected or received by it among the domestic creditors. 
The objection to this latter course is evident, as the cred
itors residing in one country might thereby be placed on a 
very inferior footing to those in another country, and even 
be deprived either by accident or by design of any par-

1 We need hardly suggest that instead of making an actual remittance 
of the assets collected by it, each of the auxiliary courts should await the 
receipt from the court of the bankrupt’s domicile of a general balance-sheet 
showing what is the amount of the dividend payable to all the creditors, 
and thereupon either remit to, or receive from, the court of the domicile 
such balance only as might be necessary to put its own creditors on a 
footing of equality with the rest.
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ticipation whatever in the assets of the bankrupt. Those 
who would thus suffer would naturally, in the majority of 
cases, be the foreign creditors.

Now these are entitled, if anything, to more protection 
than the home creditors, because the credit they give is 
usually a personal credit quite as much as that given by 
the domestic creditors; while their means of obtaining 
reliable information to enable them to determine whether 
to give such credit in the first place, or to continue it sub
sequently, are manifestly inferior. To the first of the 
above methods of proceeding, two objections may be sug
gested: first, that it would be a difficult and expensive 
matter for the foreign creditors to be obliged to prove 
their claims in the court of a distant country whose lan
guage and legal forms are different from those of their 
own country; and secondly, that the court of the debtor’s 
domicile might not be well informed concerning the laws 
and customs of the place where each of the foreign con
tracts was made, or might not be disposed to appreciate 
the bearing that such laws and usages might have had 
upon such contracts, and the validity of the claims arising 
thereunder.1 The second of the above modes of proceed
ing appears to us therefore the most equitable in theory 
and convenient in practice; and provisions should in our 
opinion be made either by special treaties or by an Inter
national Code for the co-operation of bankruptcy courts in 
the manner above indicated. Savigny (§ 374), however, 
expresses himself strongly in favor of the exclusive juris
diction, of the bankruptcy court of the debtor’s place of 
domicile; which court should, he thinks, be empowered 
to take possession through its duly appointed syndic or 
receiver of all property belonging to the bankrupt where- 

1 To the like effect, see Bar, § 128.
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soever situated (except such as may have been specially 
hypothecated by the debtor while solvent and without 
fraudulent intent), and out of the common fund thus cre
ated to pay all the creditors, foreign and domestic, whose 
claims have been duly proved before such court.
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