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PREFACE.

THIS volume, comprising the subject-matter of courses of 
lectures delivered in Cambridge during the last two 

years, may be regarded as an attempt to define in brief fashion 
the rightful position in the field of Law of the rules which 
regulate international dealings, and to demonstrate Inter
national Law, the collected body of those rules, to be something 
more than a haphazard compilation of disconnected case-law, 
to be, in fact, capable of simple and scientific appreciation. In 
the first of these objects, in asserting against John Austin and 
his school of analysts a right in those rules at once logical and 
practical to the title of “ Law/’ I trust I may be thought to 
have in some measure succeeded. In the more constructive 
portion of my task I could hardly hope to do other than fail. 
For the proof of the possibility of recognising the existence of a 
living science of International Law based upon the actual facts 
of progressive politics could only be satisfactorily set out by 
induction founded upon a complete review of the history of 
international relations in times past; and to the possession of 
the necessary encyclopaedic equipment I can advance not the 
shadow of a pretence. I merely state that, whilst referring con
tinually to such well-known writings and text-books as came to 
my hand, I have preferred to seek out, so far as possible, first
hand authorities in Treaties, Memoirs and official and private 
Correspondence, and have tried to sift truth from falsehood 
unbiassed by the prejudices of national feeling.



VI PREFACE.

My obligations to various recent writers, to the late lamented 
Sir Henry Sumner Maine, to the present distinguished Cam
bridge Regius Professor of Civil Law, to Professor Holland, to 
the Rev. T. J. Lawrence, and to' many others, are as great as 
they are obvious.

It will be matter of life-long satisfaction to me that I was 
permitted to attend the only course of lectures which Sir Henry 
Sumner Maine, facile princeps amongst modern English jurists, 
was fated to deliver as Whewell Professor of International Law. 
Encouraged by a remark which fell from him in the course of 
one of those lectures, I ventured to submit to him the idea out 
of which the present work grew, and to his countenance may 
be largely referred the appearance of this treatise.

T. A. WALKER.

Peterhouse, Cambridge.
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ERRATA ET CORRIGENDA.
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THE SCIENCE OF 

INTERNATIONAL LAW.

CHAPTER I.

What is International Law?

“ I confess,” said Lord Salisbury, replying to a reso- What is 
lution in the Upper House advocating the establishment 
of a Court of International Arbitration, “ I confess—and I Law? 
think it is the general feeling—that deeply as everybody 
sympathises with the object my noble friend has in view, 
and earnestly as we must desire to see the day when the 
horrors of war may be prevented by the establishment of 
some species of international arbitration, it is very far 
from us now, and further apparently than it was some 
years ago. No one, I think, can watch the progress of 
affairs on the Continent of Europe, and the tendency of 
various states, without seeing that the pacific spirit has 
not increased, and that the chances of avoiding war are
not more favourable than they' were........I think, my .
lords, we are misled in this matter by the facility with 
which we use the phrase ‘ International Law.’ Inter
national Law has not any existence in the sense in which 
the term ‘ law ’ is usually understood. It depends gener
ally upon the prejudices of writers of text-books. It can 
be enforced by no tribunal, and therefore to apply to it 
the phrase 4law’ is to some extent misleading, and I think 

W. y 1
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has given rise to the somewhat exaggerated hope with 
which those persons who hold the views of my noble friend 
approach this matter.”

[The Times, July 26, 1887.]

It is a fact. For two centuries and more, at any rate, men have
been reasonably familiar with the name of the Law of 
Nations, and diplomatists and lawyers of every people 
have wrangled about the thing. It stands beyond con
tradiction that the peoples of today have advanced far 
since the time when every foreigner was an enemy or 
a barbarian; since the days of that jealousy of foreign 
intrusion which yet marks the international relations of 
China and Japan, or even since the heyday of droit 
d’aubaine and traite foraine, of Navigation Act1 and 
trading monopoly2, Assiento Treaty3 and Alien Disability4. 
The practice of the modern belligerent, moreover, albeit 
it falls short, perhaps, of the standard of Christian per
fection, has improved no little since Grotius “observed 
throughout the Christian World a licentiousness in making 
war, which barbarous nations would be ashamed of; a 
running to arms upon very frivolous or rather no occa
sions ; which arms being once taken up there remained 
no longer any reverence for law either Divine or human, 
just as if some Fury were sent forth with a general licence 
for all manner of wickedness5;” since Gustavus Adolphus 
slept with the “ Jus Belli et Pacis ” under his pillow while 
Tilly was sacking Magdeburg, and the Elector Palatine 
instituted Pufendorf to the professorial chair in his war
worn capital. And very clear it is that the world’s pe^ace 
depends in these days of colossal armaments, of dynamite 
and torpedo, and every agent of destruction and devilry, 
upon the being and growth in favour of some certain miles 
of Equity, which shall ease betimes the tension of the

1 Stat. 12 Car. II. c. 18.
2 Cf. Toulmin v. Anderson, 1 Taunt. 227: Stat. 15 Car. II. c. 7. ss. 5—9.
3 Hosack, Laic of Nations, Appendix vii.

4 Cf. 1 Dyer, 26; King v. Boys, 3 Dyer, 283 b.
6 Jus Belli et Pacis, Proleg. s. 28. Transl. 1715, a.d.
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bonds of international relations without appeal to the 
logic of the big battalions.

And yet is it so, that there has not been, there is not, 
and there may not be, an International Law ?

International Law, if it be law, consists, we may not Whether
doubt, in certain rules of conduct which the progress of incapable1
civilisation teaches one portion of mankind to observe in of $llor. r . sophical
their mutual dealings as members of different states, explana- 
And, so premising, it need trouble him nothing who is tl0U* 
willing to accept Practice itself as the International Legis
lator, and State-Character as the Foundation of Interna
tional Obligation, that another regards that Practice as 
evidencing, as being the outward and visible sign of Con
sent, Conscience or Compulsion: it matters nothing, in 
effect, that with some definers1 International Law is the 
expression of certain principles of abstract right which 
ought to regulate the relations of nations, Jus Naturale 
or Right Reason, Common Sense or Incarnate Justice, 
whilst with others1 2 it is merely the embodiment of State-

1 For example, the definitions of :—
Wheaton. “A collection of rules deduced by reason as consonant 

with justice from the nature of the society existing among independent 
nations, together with such definitions and modifications as are established 
by general consent.”

Lorimer. “The Law of Nature realised in the relations of separate 
nations.”

2 For example, the definitions of:—
Woolsey. “ The aggregate of the rules which Christian States 

acknowledge as obligatory in relation to each other and to each other’s 
subjects.”

Manning. “The rules which control the conduct of independent 
states in their relations with each other.”

Kent. “That collection of rules, customary, conventional and 
judicial, which independent states appeal to for the purpose of determin
ing their rights, prescribing their duties and regulating their intercourse, 
in peace and war, imposed by opinion and based upon the consent of 
nations.”

Hall. “Certain rules of conduct which modern civilised states 
regard as being binding on them in their relations with each other with a 
force comparable in nature and degree to that binding the conscientious 
person to obey the laws of his country, and which they also regard as 
being enforcible by appropriate means in case of infringement.”

1—2
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practice, the plain unvarnished tale of international life, 
the sum of the rules which have been, and in very fact 
are, actually operative amongst peoples in their relations 
with each other.

But it does matter, and it is an affair of the utmost 
moment, that men should clearly appreciate the true 
nature of International Law, it does matter that a definite 
and certain term be put to the doubt commonly and freely 
expressed whether there can indeed be “ international law,” 
law regulating the mutual dealings of independent states.

And what, then, we ask is “ Law ? ”
Laws, says John Austin,—in the outset of that work 

which must now constitute the starting point of all English 
dissertations on legal science, a work of which the sustained 
and serried logic, and masterly marshalled argument have 
so far sufficed to conceal the partial character of his pre
mises that, just as the Elizabethan polite world went 
mad after John Lilly and his Euphuistic diction, so the 
language of the Victorian English Law School is the 
language of the Province of Jurisprudence Determined, 
and each jurist of the mode talks Austinese—Laws “in 
the most general and comprehensive acceptation in which 
the term, in its literal meaning, is employed,” are rules of 
conduct “laid down for the guidance of an intelligent 
being by an intelligent being having power over him,” and 
so embrace two species of regulation, to wit:

A. Laws set by God to Men, which may be styled the 
Laws of God, or Divine Law, and B. Laws set by Men to 
Men. Laws of this latter class are either set by Deter
minate, that is, by definitely assignable and recognisable 
Authors, or they are set by Authors Indeterminate, i.e. 
not definitely recognisable. This distinction, i.e. in re
spect of imposition by Authors Determinate or Indeter
minate, may be briefly and commodiously marked by the 
antithesis Proper and Improper. A Law set by a De
terminate Author may be styled a Law Proper. The 
Laws of God, therefore, are “ Laws Proper; ” as are like
wise certain of the Laws set by Men to Men.
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A Law set by an Indeterminate Author is a Law Im
proper, or a Law improperly so-called.

But the close sequence in order of cause and effect 
observable in the phenomena of the natural world, and 
an apparent regularity in the conduct of the non-human 
animate creation, suggest a more or less distinct analogy 
or resemblance between such seeming rules, and the rules 
of human action imposed by a determinate lawgiver.

To such seeming rules, therefore, the epithet properly 
belonging to rules of human action is commonly extended 
by metaphor or figure. Such so-called Laws may be 
styled

Laws Metaphorical or Figurative.

Now this scientific age recognises amongst sciences a Austin’s 
science of Law ; and that science is Jurisprudence. Jurispru°f

Jurisprudence, however, is not concerned with all the dence. 
rules which fall within the field of “ Law in its most 
general and comprehensive acceptation.” Jurisprudence 
is the science of certain rules only.

The determination or definition of these rules it is 
which forms the end and object of “The Province of Ju
risprudence Determined/’

And that determination Austin effects on this wise:
Of Laws Proper set by Men to Men, some are set by a 

determinate imposer being a Political Superior acting as 
such ; that is, by a Sovereign qua Sovereign to Subjects 
directly, or by a Sovereign qua Sovereign to Subjects 
through delegates. Some are set by a determinate im
poser not being a Political Superior, or being a Political 
Superior though not acting as such; that is, by a Sovereign 
or Magistrate not in the exercise of his Sovereign or 
Magisterial duty, or by a mere private person.

To the small division of Law Proper set to Men by 
Men being Political Superiors acting as such, Austin 
applies the epithet “ Positive Law ”—“ Positive,” i.e. set Austin’s 
by Man (as opposed to set by God), “ Law,” i.e. Rule set by ”tlVe 
a Political Superior (as against Rule not so set, or Morality).
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And this “Positive Law” is the appropriate sphere of 
Jurisprudence.

“The matter of jurisprudence is positive law: law, 
simply and strictly so-called: or law set by political su
periors to political inferiors1.” For, says Austin, the 
division of “ Laws set to Men by a Determinate Human 
Imposer not acting as a Political Superior ” is so closely 
analogous to the class of Laws set by Mere Opinion that 
the two may well be classed together, both alike being 
expelled from the domain of Jurisprudence, and falling 
under the common name of Positive Morality. And 
Positive Morality for this reason: that, whereas they are 
not properly “ Laws,” or only a portion thereof are properly 
“ Laws,” they nevertheless are set by a Human Imposer, 
which fact of setting by a Human Imposer may fitly be 
marked by the term “ Positive,” this being a convenient 
term for distinguishing the Laws which are set by God to 
Men from the Laws which are set by Men to Men.

In brief, then, “ Law ” in its widest and most com
prehensive sense is a far-reaching term: “ Law ” in its 
specially Austinian sense is strictly limited ; and yet more 
narrowly defined is “ Law ” the appropriate matter of Ju
risprudence. “ Law ” in its widest and most comprehensive 
sense includes the four classes styled Divine Law, Positive 
Law, Positive Morality and Law Metaphorical or Figu
rative. “ Law ” in the specially Austinian sense is “ Law 
Proper,” law set by a determinate author1 2: while “ Law ” 
the appropriate matter of Jurisprudence is “ Positive Law,” 
Command directed by a Determinate Human Political 
Superior to a Human Being formerly, that is, previously, 
obliged to obey.

“ Laws Proper, or properly so-called, are commands; 
laws which are not commands, are laws improper or 
improperly so-called.”

This is Austin’s fundamental premise. And the issue 
turns, for the world of life and action, not on his iinter-

1 Austin, Jurisprudence, Lecture i.
2 Austin, Jurisprudence, p. 98.
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pretation of the term “Positive,” an interpretation pe
culiar and important enough: not on his delimitation of 
“ Positive Law,” and consequent determination of the 
Province of Jurisprudence, all-instructive though that 
delimitation be; but on his employment of the simple 
adjectival epithets “ Proper ” and “ Improper.”

There remains no room for doubt as to the full and 
exact scope of Austins meaning.

“ These essentials,” he says, “ of a law proper, together 
with certain consequences which these essentials import, 
may be stated briefly in the following manner;

1. Laws properly so-called are a species of commands. 
But being a Command, every law properly so-called flows 
from a determinate source, or emanates from a determinate 
author. In other words, the author from whom it pro
ceeds is a determinate rational being, or a determinate 
body or aggregate of rational beings. For whenever a 
Command is expressed or intimated, one party signifies a 
wish that another shall do or forbear: and the latter is 
obnoxious to an evil which the former intends to inflict 
in case the wish be disregarded. But every signification 
of a wish made by a single individual, or made by a body 
of individuals as a body or collective whole, supposes that 
the individual or body is certain or determinate. And 
every intention or purpose held by a single individual, or 
held by a body of individuals as a body or collective whole, 
involves the same supposition.

2. Every sanction properly so-called is an eventual 
evil annexed to a command. Any eventual evil may 
operate as a motive to conduct: but, unless the conduct 
be commanded and the evil be annexed to the command 
purposely to enforce obedience, the evil is not a sanction 
in the proper acceptation of the term.

3. Every Duty properly so-called supposes a command 
by which it is created. For every sanction properly so- 
called is an eventual evil annexed to a command. And duty 
properly so-called is obnoxiousness to evils of the kind.”

Austin, Lect. V. p. 182.
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In a word, “ Laws proper ” are a species of Commands: 
Command, implying Superiority, and that Superiority 
Determinate, denotes the direct expression of Desire, 
whilst it connotes the existence of Determinate Evil to 
be incurred upon non-compliance.

Now either words are meaningless or they bear a 
meaning. But if, as is obvious, they be at root mere 
names, mere conductors for the conveyance of ideas, any 
usage of any term is, from the purely logical standpoint, 
equally good with any other, provided only that usage be 
consistent: any naming is grammatically valid, provided 
only that it fulfil the end of naming, that it at once dis
tinguish and describe1.

Austin accordingly is free to lay it down that the 
appropriate field of his science of Jurisprudence is one 
division alone of those rules which commonly go by the 
name “ Laws”; that Jurisprudence is a Science of Conduct 
and of Human Conduct, and that its field is limited to 
Laws being Rules of Human Conduct set by Determinate 
Man in virtue of Political Superiority, to the field of Will 
set forth in External Human Act, such Act being induced 
by Determinate Influences merely Human yclept Political 
Superiority, Political Superiority implying Sovereignty 
and so a State.

And he may, with a view to precision and exact defi
nition, describe this division of the wide field of “ Laws ” 
commonly so-called by one distinct and special name, 
whether “ Positive Law ” or any other. Nay, he may, 
if he will, apply the term “ Proper Law ” exclusively and 
solely to such rules as, being set by a determinate su
perior, and so imposing a duty upon a determinate 
inferior, operate by means of a determinate sanction. 
He is free herein to act the Consult, but he is not free 
to play the Dictator, to deny the validity of the applica
tion of the name “ Law ” to such other varieties of rule 
as have hitherto enjoyed the appellation, to characterise 
a wider employment of the term as “ mere jargon.”

' 1 Early History of Institutions, p. 874.
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Even should a novel term be taken, a term to which 
frequent usage has not as yet sanctified any special and 
commonly received interpretation, there must be equal 
liberty for all. The one man may create the name for a 
special end, but popular usage will point the fate of the 
creation. And when the word is no new one, but well- 
known and well-worn, considerations other than logical 
come into play, and to the condition of consistency is 
added an element of intelligibility: then we have to do but not in

^ ^ ji ■■ j «

not alone with empty words but with speaking language, practice.0
The term “ Proper ” is in this latter case, a word 

“ notorious.” And, if the term “ Proper ” have indeed 
any meaning determinate and intelligible, that meaning 
involves the notion of “ exclusion.” “ Laws Proper,” if 
we speak the language of intelligence, are true laws, and 
“ Laws Properly so-called ” are laws truly and fitly desig
nated, rules of conduct, that is, to which, and to which 
alone and exclusively the epithet, or name, “laws” does 
in correct and exact parlance, and as of right, belong.

“ Laws Proper, or Laws Properly so-called, are com
mands.” So to assert is to assert the present existence 
of some certain test, some canon of precise speech, by 
which the propriety of the application of the substantive 
term may be measured or known.

And it is clear that that test or canon can be but 
one or other of two. Either the application is appropriate 
because it is in harmony with the usage of the past, or 
it is appropriate because it is instinct with the hope of 
the future.

To assert that any term is appropriate having regard 
to the usage of the past is to assert that, as a fact, a certain 
idea has been wont to be in that past conveyed by that 
term.

To assert that any term is appropriate by reference 
to the future is to assert that a certain idea should, 
as a precept, be conveyed by that term in the time to 
come.

But if Austin assert that, as a fact, the idea which
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in the past was wont to be conveyed by the term “ law,” 
was the idea of “ command,” he asserts that which is not.

And if he assert that the notion of “ command ” 
should, as a precept, be conveyed in future by the term 
“ law,” he advances an assertion by no means axiomatic.

If a term have meaning in past usage, that meaning 
must be sought in History and in Philology, in the 
Common Speech of the People and the page of the Classic 
or standard author.

If a term be to be employed by reference to the hope 
of the future, the employment should be rested upon 
considerations of utility, shoidd be addressed to the 
furtherance of the greatest happiness of mankind.

Grammatically and historically, in its origin and in 
its application, “Law,” with its concomitants and equi
valents, has been in no wise restricted to the meaning 
“Command.” Philology unites with History, common lan
guage with common experience, and the united testimony 
stands clear against Austin.

And if Austin rest the justification of his terminology 
upon utility, upon manifest logical convenience1, what 
shall we say of an usage which alike weakens the bonds 
of State Control and lets slip the dogs of war ? How shall 
the convenience of scientific definition weigh in the world's 
scale with the inconvenience of lawlessness and turmoil ?

1 Holland, Jurisprudence, p. 43. “It is convenient to recognise as 
laws only such rules as are enforced by a sovereign political authority, 
although there are states of society in which it is difficult to ascertain as 
a fact what rules answer to this description.”
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I. The Historical Objection.

Custom precedes Law, and the Judge the Law-Giver.

The first main objection to Austin’s analysis of “Law I. The 
Proper” rests for its justification upon the hard facts of objection 
History. to the

Austin’s definition, however apt it be to the circum- ofLav^as 
stances of modern state life, has no universal application. Com- 
For albeit in the present days laws may be, and laws^Lawig 
commonly are, the declaration of the will of determinate not Com- 
authors, determinate lawgivers, such lawgivers commonly mand* 
passing under the style of sovereigns, it has been, and is, 
by no means possible at all times to point out any such 
determinate lawgiver.

If we turn to Ancient Society, to that Society wherein In the 
was quickened the germ of the Aryan State, we discover archal 
Societies independent and under the undisputed govern- House- 
ance of determinate Rulers; but these Societies approach have Com- 
not to the proportions of a State, nor these Rulers to the maud> 
style of Sovereigns. Probably the Family is nomadic: 
probably its numbers are but few. Here then there is no 
field for “ Positive Law.” But in such an association have 
we “ Proper Law ? ” Theoretically indeed we might in 
the government of the Household discover rules of conduct 
answering to Austin’s definition. We have Command, 
and that Command imposed by a Determinate Human 
Superior upon an Inferior formerly obliged to obey, and 
we have Determinate Eventual Evil attached to non
compliance on the part of the determinate individual who 
is obliged to, or under the Duty of obedience. But, in but it is 
actual fact, the government of the Paterfamilias partakes ComU 
not of the character of regular law, but of particular mand. ” 
Command. And not unworthy of note is it that, when, 
after the lapse of centuries, the tyranny of the One has 
given way to the despotism of the Few, the first cry of 
the Many, rising against their oppressors, takes form in
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the demand for a Code, a demand which reveals at all 
events the suspicion of arbitrary rule1.

When we pass beyond the Family it would seem 
essential that the conduct of the members of the com
munity should be regulated by something more than mere 
arbitrary command: when we pass beyond the Family we, 
in fact, enter naturally upon the sphere of political 

Early Law organisation and of Law. Yet when we examine primitive 
is us om. assocja^ons larger than the Family, and popular society as 

advanced in political life as were the Germans of Tacitus, 
we find nothing of the character of Austinian “ Law: ” we 
find rulers, but these rulers are not legislators but judges: 
we find Councils of Elders, but these again are not law
makers, but assessors, advisers of the Headman or the 
Monarch: we find popular assemblies, but these are not 
legislative Parliaments, but the meetings of the Host, the 
meetings of the whole free people in arms for deliberation 
as to some external movement, or for the supervision of 
the Customary land distribution.

When we look to the Germania depicted by^ Tacitus, 
we stand in the presence of a race of free warriors, men 
who wield the spear and the shield, but at no master’s 
beck and call; men who come together in folkmeeting 
“non simul nec ut jussi;” whose orators are heard “auc- 
“ toritate suadendi magis quam jubendi potestate;” whose 
magistrates are merely elective principes “qui jura per 
“pagos vicosque reddunt,” while “centeni singulis ex 
“plebe comites consilium simul et auctoritas adsunt:” 
men who defy the lash and the fetter and submit to cor
rection “non quasi in poenam nec ducis jussu set velut 
“ deo imperanteyet withal the historian can testify 
“ Plusque ibi boni mores valent quam alibi bonae leges1 2.”

The rules of conduct operating amongst primitive 
peoples are not commands issued, or set, by a Sovereign 
One or Body, and sanctioned by a definite penalty to pro-

1 Maine, A. L. p. 14 seqq.
2 Germania, vn. and xi. Such a Society Austin terms a “Natural 

Society.”
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ceed from the One or Body, and to be incurred by the 
offender. Primitive Law is Custom, Custom observed on 
account of its antiquity or on account of its supposed 
Divine origin. Custom is a Law in itself: its own 
legislator and its own sanction.

And, turning to certain of the empires of the hide
bound East, the late Sir Henry Sumner Maine has shown 
that there, too, while there exists a certain well-recognised 
head, which head sends his emissaries or rulers into various 
portions of his vast territories, the subjects of these 
territories are in no way indebted to that head, nor yet to 
his delegates, for anything in the nature of fixed rules or 
ordinances. Arbitrary command there is, indeed, on 
occasion, command of Xerxes or of Runjeet, but, so long 
as the imperial and vice-regal demands for tribute are 
met with reasonable acquiescence, the regular life of the 
people is limited, not by any general command of the 
Emperor, or his delegates, but by mere Custom \

“ Without the most violent forcing of language,” says 
Maine, “it is impossible to apply these terms Command, 
Sovereign, Obligation, Sanction, Right to the Customary 
Law under which the Indian village communities have 
lived for centuries, practically knowing no other “ Law ” 
civilly obligatory. It would be altogether inappropriate 
to speak of a political superior commanding a particular 
course of action to the villagers. The council of village 
elders does not command anything: it merely declares 
what has always been, nor does it generally declare that 
which it believes some higher power has commanded. 
Those most entitled to speak on the subject deny that the 
natives of India necessarily require Divine or Political 
authority as the basis of their usages. Their antiquity is 
by itself assumed to be a sufficient reason for obeying 
them. Nor in the sense of the analytical jurists is there 
Right or Duty in an Indian village community. A person 
aggrieved complains not of an individual wrong, but of 
the disturbance of the order of the entire little society.

1 Maine, Early Hist, of Institutions, Lects. xn. and xm.

So too the
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certain
modern
Oriental
States.
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The
answer.

More than all Customary Law is not enforced by a sanction. 
In the almost inconceivable case of disobedience to the 
award of the Village Council the sole punishment, or sole 
certain punishment, would appear to be universal dis
approbation1.

On this Professor Holland observes:
“ With reference to the relation of a great Oriental 

taxgathering empire to the village customs of its subjects, 
or to the more distinctly formulated laws of a conquered 
province, it is necessary to draw a distinction. Dis
obedience to the village custom or the provincial law may 
either be forcibly repressed, or it may be acquiesced in, 
by the local authority. If it be habitually repressed by 
such local force as may be necessary, it follows that the 
local force must, if only for the preservation of the peace, 
be supported, in the last resort, by the whole strength of 
the empire. In this case the humblest village custom is 
a law which complies with the requirement of being 
enforced by the sovereign. If, on the other hand, dis
obedience be habitually acquiesced in, the rules which 
may thus be broken with impunity are no laws; and, so 
far as such rules are concerned, the taxgathering empire is 
lawless, its organisation consisting merely of an arbitrary 
force, acting upon a subject-mass which is but imperfectly 
bound together by a network of religious and moral 
scruples1 2.”

But the very gist of Maine’s argument3 is that dis-

1 Maine, Vill. Comm. pp. 67, 68.
2 Holland, Jurisprudence, pp. 42—43.
3 Compare with the legal condition of the communities pointed out by 

Sir Henry Maine the position of Custom in a society so distinct as that 
of the Shire Highlanders described by a member of the Blantyre 
mission:

“Native customs are many and varied, and it is long before one gets 
at the root of one-lialf of them. It is wonderful how they do things 
according to custom, and are not slow in many cases at being able 
to give you a reason for them. Of course they follow customs in many 
cases that have been derived from their forefathers, until they have 
literally become part of their existence, and because their forefathers did 
a certain thing, they also must do the same. But it is going too far
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obedience to village custom is repressed by “ local force,” 
and by local force only. Little it profits to know that 
such and such “ must be ” if such and such in actual fact 
is not. Respect for Village Custom is maintained by 
local force, but it is the force not of arms but of opinion, 
a force practically sufficient for the purpose, and a force 
which binds together village society more perfectly than 
would the fear of interference on the part of “ the whole 
strength of the empire.” To one to whom the notion of 
absolute recalcitrance would be inconceivable, the idea of 
applying for the support of “ the whole strength of the 
empire” to punish the refractory would be foreign indeed.
To appeal from village social opinion to “ the whole strength 
of the empire ” represented by the Central Head would be 
in effect to appeal from a stronger to a weaker power.
It may be that “local force must...be supported, in the 
last resort ” by such whole strength, but the peculiarity of 
the case is that the villagers themselves, the persons, 
presumably, chiefly interested in the discovery of their 
powers, appear to have dwelt, and still to dwell, in blissful 
ignorance of the sweets of their position. For them “the 
whole strength of the empire ” speaks in the Custom 
itself, and not by the bared sword of the absent and 
distant ruler.

Were any radically minded villager in the dominions 
of some Eastern tyrant daring enough to anticipate 
advancing civilisation, and outrage the legacy of hoar 
antiquity, would his fellows in any case invite the atten
tion of their sovereign lord ? And would the absence of 
such application constitute acquiescence in disobedience 
and expose the community to the epithet “ lawless ? ”

A law observed must be in some way enforced, and, if The 
observance cease in any community, that community is anSdeter^

to say that they have not improved on their forefathers, or that they will 
not reject customs handed down for centuries, and adopt new and better 
ones. To introduce a new custom, and especially a good one, is by no 
means easy, but it is not insuperable.”

The Shirt Highlands. John Buchanan, pp. 136—7.
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doubtless so far “lawless.” But the truth is that the 
opinion of an indeterminate body is often a sanctior far 
more effective than are the penalties annexed by the 
determinate legislator. In the most strongly centraised 
community the success or failure of a legislative me&ure 
will depend upon the fact that it is, or is not, a reflection 
of current popular opinion. The free use of criticism will 
secure the speedy repeal of a hateful edict, unless inleed 
that edict be supported by the free use of the axe or the 
scimitar, the knout or the bayonet, and even sc, in 
the fulness of time, it may behove the tyrant to reckon 
with the agents of his tyranny, praetorians or Mamehkes, 
janissaries or Strelitzes.

Sovereignty, doubtless, being the union of Indepen
dence with Supremacy, is an essential characteristic of 
every true State. A State in modern parlance might be 
fitly and generally defined as the union with a determin
able territory of a people combined politically, such people 
enjoying independence from habitual external human 
control. Sovereignty is Power. But the wielding of 
Sovereign powers may be committed to One or to Many, 
and not everywhere and at all times is it possible to point 
out the Sovereign Delegate, or Representative, with in
stantaneous precision: not everywhere and at all times 
is it possible to predicate of any person or body of persons 
forming part of a political whole, or community, that he 
or they are habitually obeyed by the bulk of the members 
of that whole, and at the same time habitually obey 
no external human power. Not everywhere and at all 
times is it possible to designate any one person, or any 
certain aggregate of persons less than the whole, as pos
sessed of exclusive legislative authority. The modern 
State-Sovereign is, in truth, fairly determinate, and the 
modern State-Sovereign combines distinctly functions ex
ecutive and legislative. But in such a state of society as 
that described by Maine, there is rule, and rule effectively 
enforced, but it is not command set by a determinate 
author to a human being formerly obliged to obey; there,
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while we may identify no determinate legislator, so neither 
may we point out any one person, or body of persons less 
than the whole, as at once representing the unity of the 
race, and admittedly and habitually supreme within. 
Sovereignty may, like gravity, have existed from all time, .
but of its existence as of that of gravity men were for a 
long season ignorant, and ascribed its operations to other 
causes. If the apple fell, it was but obeying the ever
lasting laws of God; if rules of conduct were observed, 
they were observed spontaneously, unquestioned, as the 
law primaeval, the M', the eternal, the unbroken Custom, 
the Oifus, the foreordained of Heaven.

Observance precedes Command, and the Administrator 
the Law-Giver. And even when the people dissatisfied 
with the judge call for a king, and a Saul stands head and , 
shoulders above the congregation, it by no meajis appears] 
that he is regarded as absorbing in himself exclusive 
legislative and executive functions: Sovereign he may 
be, Judge in peace and Leader in war, but he is not Law
Maker.

Nor is the definition of Austin rendered applicable to Austin’s
the facts of universal politics • by the admission of the ^^saved8
thesis that “whatever the Sovereign permits he com-bythepro-
mands1.” For Permission predicates power to refuse that*1011

assent, and willing abstention from its exercise. Permis- “What
° ever the

sion may be held equivalent to Command, where one, Sovereign
having the power to ordain the contrary, or another,
course, knowingly assents to the line of conduct actually mands.”
pursued, and assent may be tacit or express. But there The pro

. . . . . 1,1 positionis no permission where there is no power, or where there is inad- 
is no adverting mind. Permission is grounded in for- mi8Slble- 
bearance, not in mere omission. Silence may be admitted 
as consent when the possession of the power of effective 
speech have first been plainly shown.

A reasonably profitable classification can hardly well 
be rested upon a confusion of ideas in common parlance 
disparate. Command and Permission, Observance and 

1 Early History of Institutions, p. 3G3 seqq.

W. 2



Its ad- Enforcement are notions commonly understood, and 
imports commonly clearly distinguished1. Austin himself saw 
confusion that it was only “ remotely and indirectly ” that even such 
of ideas. permiSgjye Laws as Laws Repealing Laws “ are often or 

always imperative.” And, in common speech, “Permission 9 
clearly falls short alike of “Command” and of ‘‘Enforce
ment.”

The Indian Sovereign, be he Rajah or Emperor, may 
be allowed to permit when he has proved his power to 
extend to the subversion of village custom: to paint him 
commanding the observance of that Custom is to assert 
that which is not.

And the Society, be it Indian nr be it Irish, which 
knows no specially consecrate and recognisable Sovereign 
Ordainer, is equally ignorant of specially consecrate and 

• recognisable Sovereign Enforcer. The Village Council 
administers and declares, and Village Society enforces; 
the Rajah neither permits nor commands, nor yet enforces. 
The Brehon declares the law: it may be shrewdly sus
pected that he sometimes malces the law which he pro
claims: superstition may even lend some slight enforce
ment to his declarations: but the Brehon is not a 
Sovereign' but a Judge.

Even were If “ Positive Law ” be a species of “ Proper Law,” and 
position ^ '‘Proper Law” be rule set by a determinate author,

1 To me, say, belongs the exclusive property in the fishing of a 
Highland burn. Whether by reason of my supineness or by reason 
of my good nature, but with my knowledge and, it may be, with my 
assent, tacit or express, the neighbouring crofters are accustomed to 
exercise their piscatorial skill in my waters. Whatever be my mental 
attitude towards these artists, I, possessing the power to prevent and the 
knowledge of the fact, may indeed be said to “permit” the display 
of their art, but no grammarian, and scarce perhaps a jurist, would 
accuse, me of “commanding” the tickling of my trout. Nor yet is it 
very certain that, should my keeper at last think fit to intervene 
between the would-be captor and his prey, I shall deem it essential 
to “enforce” the rights of the craftsman, even for the preservation of 
the peace. And if some disciple of Isaak Walton have tried his skill by 
stealth and undetected, I “permitted” his fishing with as much effect 
as that with which I permit the operations of the deep-sea fleet. But 
this is the language of mere common sense.

18 THE SCIENCE OF INTERNATIONAL LAW.
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Custtom qua Custom may in no case be “ Positive Law.” 
Wit h Austin ancient Custom becomes “ Positive Law ” at 
the moment when the old customary rule is by the 
Sovereign directly or circuitously, legislatively or judicially, 
recognised or declared. Prior to that recognition or decla
ration ancient Custom is merely “ Positive Morality,” and 
not that “ Positive Morality ” which is “ Law Proper,” but 
that "Positive Morality” which is “Law Improperly so- 
called,” as being set or imposed by the mere opinion of 
an indeterminate body.

“‘At its origin, a custom is a rule of conduct which 
the governed observe spontaneously, or not in pursuance 
of a law set by a political superior. The custom is 
transmuted into positive law, when it is adopted as such 
by the courts of justice, and when the judicial decisions 
fashioned upon it are enforced by the power of the state. 
But before it is adopted by the courts, and clothed with 
the legal sanction, it is merely a rule of positive morality: 
a rale generally observed by the citizens or subjects: but 
deriving the only force, which it can be said to possess, 
from the general disapprobation falling on those who 
transgress it.” Austin, p. 104.

And moreover:
Those who maintain that it (Customary Law) existed 

as law before it was enforced by the legal sanction, or 
that it was established as law consensu utentium, confound 
law with positive morality, and run into numberless in
consistencies which they cannot possibly avoid. They are 
obliged to admit that its continuance as law depends on 
the sovereign pleasure; although if it existed as law 
independently of the will of the sovereign, no one could 
abrogate it, except its authors.”- p. 554.

No mere usage, however ancient, could make law. If 
a Custom be valid as law, it is valid not as a thing 
antique, but as an emanation from the Sovereign Will1. 
If the One or the Few be Sovereign, Custom qua Custom

1 Sir Henry Maine shows how in actual practice Indian Village Custom
' 2—2
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may never be "law,” save perchance by retrospective 
operation. But if the People be Sovereign, Quid interest, 
as old Julianus said, quid interest populus suffragio volun- 
tatem suam declaret an rebus ipsis et factis1 ? If the 
delegate may establish law, why not the delegator also ?

And the world moves on towards the reign of All.
The fact remains. Custom, though an emanation, is not 

the formal emanation, of determinate Sovereign Will.
Yet the first historic Law is Custom. Early Law is 

not command enunciated by a determinate Sovereign 
legislator, and guarded by regular penalties of fine or 
corporal punishment, but Custom administered by some 
headman, priest, patriarch, princeps or popular magistrate, 
and sanctioned by social ostracism, descended, perhaps, 
from a still earlier devotion to the Infernal Gods, and

has crystallized into “Positive Law” through the operation of the estab
lishment throughout the land of English local courts.

“The changes,” says he, “which I am about to describe arose from 
the mere establishment of local courts of lowest jurisdiction ; and while 
they have effected a revolution, it is a revolution which in the first 
instance was conservative of the rigidity of native usage. The customs 
at once altered their character. They are generally collected from the 
testimony of the village elders; but when these elders are once called 
upon to give their evidence, they necessarily lose their old position. 
They are no longer a half-judicial, half-legislative council. That which 
they have affirmed to be the custom is henceforward to be sought from 
the decisions of the Courts of Justice, or from official documents which 
those courts receive as evidence; such, for example, as the document 
which under the name of the Record of Rights, I described to you as a 
detailed statement of all rights on land drawn up periodically by the 
functionaries employed in settling the claim of the Government to 
its share of the rental. Usage, once recorded upon evidence given, 
immediately becomes written and fixed law. Nor is it any longer 
obeyed as usage. It is henceforth obeyed as the law administered by a 
British Court, and has thus really become a command of the sovereign. 
The next thing is that the vague sanctions of customary law disappear. 
The local courts have of course power to order and guide the execution of 
their decrees, and thus we have at once the sanction or penalty following 
disobedience of the command. And with the command and with the 
sanction, come the conception of legal right and duty.”

Maine, Village Community, pp. 71—72.
1 D. 1. 3. 32. Austin, Jur. p. 557. Cf. Holland, Jurisp. p. 47. Claris, 

Pract. Jurisp. Chap. xii.
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descending into practical downright outlawry, the fixing 
of the wolfs head. '

Custom precedes “Proper Law” in the beginning of 
States, and not infrequently extends its sway far among 
the facts of modern political organisation.

And, just as the science of so-called Political Economy, Austin’s 
, • •■•I i .. ii.. Science ofresting upon a single broad assumption and despising Law, being

contemporary considerations alike of sentiment and space, founded 
i tit i i . , * i °n anbecomes a World Economy, inapt as the guide of the initial
practical statesman, so must a science of Law, erected on
an initial premise not universally true, be partial and versally
incomplete1. Austin himself cannot keep taut the guiding noUm?*1"
lines, and is obliged to admit within the very field
Jurisprudence itself certain objects which according to his in appli-
principles are improperly termed laws. The admission to catlon-
rank with Positive Laws of the rules which are known as
Explanatory or Declaratory Laws, being acts of authentic
interpretation, of Laws to Repeal Laws, and Laws of
Imperfect Obligation or laws without a sanction, can only
be regarded as a confession of failure1 2.

II. The Philological Objection.

Jus is not the “Jussum”: Law is not “that which is commanded.”

The second main objection to the Austinian analysis 
is founded upon the evidence of Philology3. If the history 
of facts is an abiding witness against Austin, neither is 
the history of words silent. Words are to-day mere titles, 
but words have root-meanings.

And, if words may speak for themselves by these root- 
meanings, Obligation precedes Command with the Indo- 
European.
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2 Austin, Jurisp. p. 219.
3 See Clark, Practical Jurisprudence, Chapp. ii.-vii.
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Greek,

Roman,

English,

Hebrew,

The Greek1 has his “ Lawhe acknowledges the 
reign of ©e/w2, of ALkt} and of No/xo?. ©e/w, the earliest 
of these in point of time, is “ ordinance,1” “ the appointed,” 
but it is the ordinance of Heaven made known to men 
the subjects thereof through the inspired mouth of some 
Hellenic Dubhthach, some priestly or royal judge, touched 
by the sanctifying hand. A/^77 is “judgment,” the “ indi
cated/’ “the revealed:” while N6/409 is pure “Custom.”

The Roman, again, has his three jural conceptions, Jus, 
Lex, and Rectum. But Jus (the abstract) is not “the 
jussum,” but “that which joins,” so “the binding,” and 
“ the proper.”

Lex (the concrete), Statute, is “ that which binds ” or, 
may be, “ the read out,” whether in rogation or otherwise. 
Rectum is not “the commanded” (rego), but “the straight” 
(Sanskrit Riju), while to do wrong is to twist, to wrench, 
to adopt crooked courses. And so the derivatives Diritto, 
Derecho, Droit, which descend through the late Directum, 
bring down, like Right, Recht and Richter, the root notion 
of “ physical straightness.”

The primitive English law was “the eternal,” “the 
everlasting,” the descended from old time. But the Saxon 
recognised law also in the Dom, “ the judgment,” he rever
enced the Domboc, and he feared the Domesday. He 
bowed, no doubt, to the Asetnis, “the ordinance,” but 
that which which he finally accepted at the hand of his 
Danish conqueror was none of these, but Lagu, “Law,” 
“that which lies.”

And, if I am rightly informed, Shemite testimony is 
in accord with Aryan.

Amongst the Hebrews, if anywhere, Law might well 
be expected to be “command.” And, in fact, Brith, trans
lated in our English Bible “Covenant” is Divine Com
mand, but it represents no earthly law but the dreadful 
and inscrutable counsels of God. Brith as definitely 
revealed to man is Edah, translated “testimony.” “Law”

1 Maine, A. L. Chap. 1. Clark, P. J. Chap. iv.
2 Holland, Jur. pp. 13, 14 n.
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in the abstract (Jus) is with the Hebrew Tora(h), which 
is “teaching,” but “teaching by pointing or indication.”
Khoq (Khok), Statute, is “something engraved” (as on 
a rock), “a deep line.” “ He hath compassed the waters 
with bounds (Khoq)” Job xxvi. 10. But “It was a cus
tom (Khoq) in Israel that the daughters of Israel went 
yearly to lament the daughter of Jephthah the Gileadite.” 
Judges xi. 39—40.

Mishpat, the most concrete of Hebrew epithets for Law, 
is “the sentence of a judge,” but “the sentence of a judge 
as declaratory of custom ” and so Custom.

• A great leader of the Hebrew race like Samuel is 
Shophet, a “Judge” and “Dictator,” but not a “Law
maker.”

The Arab, too, has his Shereya(h), or Law of God Arabic, 
(Modus or Natura), administered by the Cadi, the “exe
cutor:” and he has his science of law, Fikh or “interpre
tation,” the science set out by the Mejlis, the legal ad
visers who, headed by the Mufti, assist the Cadi. The 
‘‘Books of the Law” expounded by these luminaries are 
four in number, (1) Tourat — the Jewish Pentateuch, “the 
Law,” (2) Zobur = the Prophetical Books of the Old Testa
ment, (3) i?yi£ = the New Testament, and (4) Koran, 
the last and greatest, which seemingly is “that which is 
to be read” (Ikra, to read). But Law is Din, “submis
sion” or “obligation,” while the Dayyan is the judex.

And, lastly, the very Turk has his Destur or Code, Turkish, 
as well as his Firman, or edict of the Sultan. But Ni
zam (Jus), law in general, is “ order,” the root idea 
being “arrangement” or “regulation,” or perhaps more 
•exactly “linea,” “a measuring cord.” Ultimately Nizam 
is “Custom.” Kanoon (Lex) is clearly kclvwv, with a root 
(derivation connected with “a straight reed ” or measuring 
:rod (icavva). .

The term law, then, translates into English a long suc
cession of other terms, which have been employed by 
various peoples from time to time to express their concep
tion of a particular notion. The analogies set forth have
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been divers, but the consistent notion to be extracted 
from all is not command but obligation, not imposition 
but observance, conduct and orderly conduct.

It is common ground that “law,” its equivalents and 
concomitants, have to do with conduct, and human con
duct. But with Austin the human conduct which is 
selected for exclusive adornment is that human conduct 
which accompanies command, accompanies, that is, the 
expression of a wish by determinate sanctioning authority. 
“ A law is a command which obliges a person or persons 
to a course of conduct.”

But, when we look to the past, we discover the exist
ence of societies political and independent, living under 
rule indeed, following, that is, a course of conduct and 
holding themselves obliged thereby, yet knowing nothing 
of command. They have magistrates, truly, and rulers 
and kings, kings who may judge the people, and go out 
before them, and fight their battles, judges held inspired 
and chieftains of heroic mould, yet these are not legisla
tors, framers of rule for future conduct.

And men so living gave names to the rules by which 
they lived; and the men died, but the names lived on, 
lived on even when the ealdorman had become the here- 
toga, and the heretoga the king, and legislation had 
become de facto command; lived on till men talked of 
Droit (droit administratif), and of Tort—as well they 
might—in a land where the one man declared himself 
the State (“L’Etat c’est moi!”), and government was 
symbolised by the lettre de cachet and the Bastille.

And then Rousseau moved a world with the slighted 
Law of Nature. As time went on, the old terms expressed 
the old notion, but annexed to that old notion were the 
new accidents, the accident of the determinate imposer, 
and the accident of the determinate sanction. Rules of 
conduct nevertheless remained conforming to the old 
notion, and without the modern adjuncts, rules of conduct 
observed by men, and by them held obligatory. In re
spect of the character of the authority responsible for the
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different rules, and in respect of the character of the sanc
tion enforcing them, the old and the new belong, it 
may be, to different species', but the root-foundation is 
the same.

And, belonging to different species, it might be well to 
denote them by apt and special names, names which 
should fulfil the end of naming, at once distinguish and 
describe.

To attempt a distinction, however, after the model of 
Austin, by depriving of their ancient appellation the old 
rules in favour of the new were to add yet another drop 
to the already aching sea of confusion.

III. The Objection of Common Usage.

The term “Law” is not by standard writers in general confined to the 
meaning “Command.”

For, thirdly, by speakers and writers of every tongue hi. The
throughout all time to the present day, the term “ law,”
its equivalents and ‘concomitants, have been familiarly Analysis
employed, and employed not with any rigid restriction to command
Command imposed by determinate superiority to determi- derived

• n • • i p ill • x* fromCom-nate inferiority and enforced by determinate sanction, mon
but with every shade of meaning, from the wide high- Usage.
sounding generalisations of Montesquieu and Hooker to £aw has*
the trite and narrow delimitations of Hobbes, and his not been 
.... by writersadmirer Austin. in general

“ Law, in its most general and comprehensive sense,”
says Blackstone, “ signifies a rule of action ; and is applied mand.
indiscriminately to all kinds of actions, whether animate
or inanimate, rational or irrational. Thus we say, the “Law.”
laws of motion, of gravitation, of optics, of mechanics, as
well as the laws of nature and of nations. And it is that
rule of action which is prescribed by some superior, and
which the inferior is bound to obey.”

Blackstone, Yol. I. p. 38.
1 Holland, Jur. p. 24.
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And again
“ This then is the general signification of law, a rule 

of action dictated by some superior being: and in those 
creatures that have neither the power to think nor to 
will, such laws must be invariably obeyed, so long as the 
creature itself subsists, for its existence depends on that 
obedience. But laws in their more confined sense, and in 
which it is our present business to consider them, denote 
the rules, not of action in general, but of human action 
or conduct.”

Here speaks the practical philosophy of common sense. 
The Field of Law in its widest acceptation includes 
within its limits Rules of Human Conduct and Rules of 
Conduct not Human. It includes all Rules of Human 
Action, to which rules or to certain of which rules the 
term “ Law ” is more ordinarily and correctly applied, 
together with certain rules the extension to which of 
the term “ Law ” is metaphorical or figurative, rules 
governing the conduct of creatures commonly styled 
irrational and rules governing the conduct of non-sentient 
or inanimate creation. And, of Rules of Human Action, 
some are of Divine, some of merely Human institution. 
Laws set by God to Man are clearly distinguishable from 
other laws by their Super-human Origin, while Laws of 
the Brute and of Non-sentient Matter, with Abstract 
Laws, are divided off in like manner by their less than 
human nature.

Blackstone, setting forth and interpreting a particular 
legal system, the body of English law, is content to trace 
the boundaries of his own sphere of labour without 
claiming for it any exclusive monopoly in terminology. 
His province is “ Municipal Law,” and a Municipal Law 
he defines to be “a rule of Civil Conduct prescribed by 
the supreme power in a State, commanding what is right 
and prohibiting what is wrong1.”

Austin defining the Province of Jurisprudence, and so 
of Positive Law, extends his admiration of his own special

1 Vide post.
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domain, and of rule set by a determinate superior, even of Austin 
to the denial to rule not so set of the very name ofg”^lack' 
Law.

Austin admits the facts of common usage : he confesses 
to the “most general and comprehensive acceptation”: 
but he denies its propriety, its precise and philosophic 
character; he challenges in fact the presumption, which 
stands clear in support of the older and more usual termi
nology. Qui prior est tempore, potior est jure. And he 
who asserts shall prove. '

And this Austin does not fail to recognise, and strives Austin 
to justify himself, in some degree, upon that utilitarian j^^his 
ground which alone is open to him, the surpassing ad- termi- 
vantages ensuing to mankind from the acceptance of his the score 
postulates, upon the ground that his delimitation is that of Utility, 
which is demanded by considerations of highest philo
sophical and logical convenience, that by the acceptance 
of that delimitation alone can be laid the foundations of 
a complete science of law, can the field of jurisprudence 
and morals be rescued from the prevailing deluge of 
“muddy speculation1,” shall we be preserved from “the 
most foolish conceits2” of lawyers like Ulpian, from the 
“misleading and pernicious jargon8” of those moderns 
who still affect Natural Law, and the “fustian4” of 
authors like Hooker.

. It were, perhaps, enough to urge in reply that Austin But herein 
is herein guilty of that very confusion of the is with the ^seattic 
ought to be, which he so often and rightly denounces. “?V’ with 
To contend that men should employ exact language is tobe?”ght 
matter of opinion : to assert that they do is matter of 
fact.

“ Laws proper or properly so-called, are commands; 
laws which are not commands are laws improper or im
properly so-called.”

So to assert as matter of fact is to give the lie to all

1 Austin, Jurisprudence, i. p. 90.
3 Ibid. i. p. 216.

2 Ibid. i. 215.
4 Ibid. i. p. 217.
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History. So to assert as matter of opinion is to prefer the 
logic of the school to the Peace of the Human Race.

Austin does not hesitate to push his theory to its ut
most conclusion.

“ International Law, according to the above-mentioned 
notion (the ancient idea of a Law of Nations) supposes/’wrote 
he in a marginal note, “ a Law of Nature: i.e. a law ob
ligatory upon all mankind, but wanting the political sanc
tion. If there be no law without that sanction, the ad
mitted maxims for the conduct of international transac
tions are not Law, but Ethics. Each State may, however, 
adopt an International Law of its own; enforcing that 
law by its tribunals, or by its military force (at least) as 
against other nations.

This, however, is not International, but National or 
Civil Law; i.e. in regard to the sanction. For in regard 
to the subject, and (where there is good faith) to the object, 
it may be styled international. If the same system of In
ternational Law were adopted and fairly enforced by every 
nation, the system would answer the end of law, but, for 
want of a common superior, could not be called so with 
propriety. If courts common to all nations administered 
a common system of International Law, this system, 
though eminently effective, would still, for the same rea
son, be a moral system. The concurrence of any nation 
in. the support of such tribunals, and its submission to 
their decrees, might at any moment be withdrawn with
out legal danger. The moral system so administered would 
of course be eminently precise.”

Austin, Jar. II. p. 594.
In other words, if political sanction be a necessary 

essential of law, International Law there may not be. For, 
while rules of international conduct unenforced by state 
sanction are not properly law, the like rules so enforced 
are not properly international.

There may be rules dealing with matters of inter
national conduct de facto enforced, and enforced on men 
as members of different states, but, although the subject

28 THE SCIENCE OF INTERNATIONAL LAW.
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of such rules be international, the object international, 
and the rules themselves therefore in some degree inter
national, the sanction being State-Force, the rules them
selves fall short of the complete character of International 
Law.

Further, on the like assumption, even were the same 
rules of international conduct accepted by all states, and 
by them enforced, International Law were little nearer its 
apotheosis. The rules in question would fulfil the end of 
law, would have all the effects of law, but could not with 
propriety be styled by the name “ law ”: for such rules 
were not enforced by a determinate common superior, and 
by specially international sanctions.

And Proper Law is command set and enforced by a 
determinate common superior.

Nay more, were the commonly accepted system ad
ministered by a common court, were the rules precise to 
perfection, and the enforcement as precise, the system 
were still merely moral, since by no legal coercion could 
any one state be held to its obedience to the declara
tions of the common court.

But in what then does “ Common Superiority,” in The 
what does a “ Sanction ” consist ? Answer.

“ Common Superiority ” may be one or other of two What is 
things. It may be the power of effective compulsion in- gup^ioi°n 
dependent of assistance from the subjects thereof, or ^ .
may be the power of wielding compelling force with the “Sanc- 
aid and as representative of the individuals under its tl0U?” 
control. But if “ Common Superiority ” consist in the 
power of effective compulsion independent of assistance 
from its subjects, there is no State sovereign being a Com
mon Superior on the face of the earth: no, not in the 
grandest and sternest tyranny that has cursed or yet 
curses the lot of mankind. And day by day the power of 
the Many is more certainly felt, day by day State-Governors 
become more truly Representative. It were as easy to 
establish a Common Police, as to establish a Common or 
Central Court of Delegates, but the power of a Central
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Court constituted of delegates from every State, whose 
decrees were habitually obeyed in every State, and en
forced by a central force drawn impartially from the forces 
of the various states, were as truly Superiority, nay So
vereignty, as the power of any ruler who has ever held 
sway over men: and the withdrawal of any one power 
from allegiance were as truly rebellion as any* revolt 
which in times past purchased the punishment of treason. 
The bringing to subjection of the recalcitrant power were 
as much, or as little, an affair of legal coercion as would 
have been the punishment of the revolted American 
colonists, or the revolted Greeks, had Great Britain, or 
Turkey, recovered her authority. And what were the 
difference between a single Common Court and a number 
of local divisions of that Court ? To require for the ex
istence of International Law Common Superiority in the 
sense of effectively compelling power absolutely inde
pendent of the force of the individual nations, were to 
demand something more than the realisation of the 
ideal of a Hildebrand. But, if the Common Superiority, 
which avails for Municipal, will equally suffice for Inter
national Law, the enforcement of a commonly accepted 
and fairly administered international system by State- 
force, were as truly an affair of law international, as is 
an affair of the law municipal the enforcement of a 
commonly accepted municipal system by local police, 
and a court of exclusive jurisdiction. A rule of conduct 
affecting international concerns, and enforced by a State- 
Court, were as much, or as little, international law, as is 
a like rule affecting constitutional affairs, Constitutional 
law, when enforced by the same tribunal.

But after all is Sanction the chief end, or even the 
chief characteristic, of law, that its peculiar species should 
be made the test of the propriety of designation of the 
rule guarded or enforced ? Is not the permanent well-being 
of the subject the end of the legislator, and, if so, will not 
his earliest and wisest efforts be directed to the securing 
of Order, and that, not by the attaching of particular

30 THE SCIENCE OF INTERNATIONAL LAW.
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material penalties to particular breaches of the law, but deter- 
by the creation of a law-abiding sentiment in the people ? character.

“ Those,” says Austin, “ who have inquired into the Punish- 
causes of crimes, and into the means of lessening their ]^etn*18 

number, have commonly expected magnificent results means to 
from an improved system of punishments. And I admit an en * 
that something might be done by a judicious mitigation 
of punishments, and by removing that frequent inclina
tion to abet the escape of a criminal which springs from 
their repulsive severity. Something might also be ac
complished by improvements in prison-discipline, and by 
providing a refuge for criminals who have suffered their 
punishments. For the stigma of legal punishment is com
monly indelible; and, by debarring the unhappy criminal 
from the means of living honestly, forces him on further 
crimes. But nothing but the diffusion of knowledge through 
the great mass of the people will go to the root of the evil.”

Austin, Jur. I. 135.
And again, “As a check or deterring motive, as an in

ducement to abstain from crime, the fear of public dis
approbation, with its countless train of evils, is scarcely 
less effectual than the fear of legal punishment. To the 
purpose of forming the moral character, of rooting in the 
soul a prompt aversion from crime, it is infinitely more 
effectual.”

Austin, Juris. I. 134.
It is not precision of definition, nor yet precision of 

punishment, which lends its lasting effect to law, but a 
law-abiding spirit in the people. It is not absence of de
terminate sanction which makes a people lawless, but a low 
morale. “ An enlightened people were a better auxiliary 
to the judge than an army of policemen.” Punish
ment ill-advised, or ill-proportioned, defeats its only end, 
and certainty is better than severity. Severity of punish
ment breeds impunity, and multiplicity first irritates and 
then renders callous. But even where there is the most 
perfectly adjusted system of penalties, administered with 
calmest judgment, it is not the penalty which compels,
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but the foreboding dread of the evil; and, more, it is not 
fear of concrete punishment which is the great factor in 
securing obedience, but fear of the attendant disgrace. 
Men will wince under a trivial fine which points the finger 
of scorn, who would endure with a smile the keenest 
torture to win the martyrs crown. Sovereign indifference 
may be a more Draconic measure than all the sanctions 
of a Penal Code. If Sanction be determinate evil, Sanction 
is not an essential incident of all law, but an accident of 
effective law, a specific annexed to rule for the purpose of 
securing its observance. If sanction be fear, fear of 
determinate evil is one, and but one, of the motive powers 
which may determine the mind to obey. And, in historic 
♦feet, when we first meet with punishments, they appear 
ifi , a guise which points to their origin in the field of 
Order, not of Force, in the notions of justice swaying the 
offended party, not in the edict of the State, in the guise 
of approved private vengeance. Self-help comes first, in 
after time State-Enforcement. In early days he who is 
assailed in person or property avenges himself straight
way upon his assailant, and public opinion approves his 
conduct. Primitive Law, in fact, fails to distinguish 
between a crime and a civil injury. “The penal law of 
ancient communities is not the law of Crimes; it is the law 
of Wrongs, or, to use the English technical word, of Torts1.”

Compensation to the party injured is the basis of the 
primitive administration of justice, and the party himself 
levies execution. Hence arises the importance in most 
ancient legal systems of the Law of Distress. The Roman 
creditor defrauded of his debt laid hands upon his debtor, 
and secured him as a slave by the addictio of the 
magistrate, or, in special cases, he seized the chattels of 
the defaulter (Manus Injectio, Pignoris Capio)1 2. The 
Brahmin still sits “dharna3”: the Brehon instructed his 
client to “fast upon” his debtor preparatory to levying

1 Maine, A. L. p. 370.
2 Ortolan, Legislation Romaine, i. 105, et al. mult.
3 Maine, Early Hist, of Institutions, p. 39 seq, Ibid. p. 297 seqq.
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distress, and the English village pound remains, and until 
lately the English Debtors’ Prisons remained, relics of an 
order of ideas formerly universal, but now fast departing.

And so, too, when regular criminal sanctions begin to 
appear, they come on the scene in the garb of graduated 
private vengeance.

Private vengeance in the shape of regular war, or 
blood-feud {open rriorth), seems for example, to have been 
the earliest Anglo-Saxon sanction, a position of affairs 
which may be compared with the Sicilian vendetta, or the 
tribal feud of the Bedaween. The most flagrant of offences 
were, however, amongst our Saxon forefathers, capable of 
composition by payment to the party offended, or, in tlm 
case of death, to his relatives, of the b6t or the wer, tlw 
price of the injury, or of the life1. A palpable step 
advance is made when Private Vengeance is itself takerij 
under the wing of the law, and fixed rates of compensation 
are agreed upon. The heat of the moment, however, still 
plays its part. Early Saxon laws are replete with clauses 
legalising under various regulations the slaughter of 
thieves. The marauder caught hotfoot in the possession, 
“ hand-having ” or “ back-bearing,” of goods worth more 
than eight pence, he being above twelve years of age, 
was by a law of Athelstan surrendered to swift judg
ment52. When the thief-slayer receives a reward from 
the public funds, we touch upon the notion of a crime. 
That notion, perhaps, first arises when there crops up, 
on the field of private war and self-redress, the idea of 
an insult conveyed by certain actions to a superior, over 
and above the wrong done to an individual sufferer; and 
the infringement of a King’s or lord’s mund or protection 
(Mundbryce) is in itself an offence to be visited with 
exceptional punishment1 2 3. And, following upon the heels 
of this idea, comes the proclamation of the inexpiable

1 Stubbs, Doc. III. p. 61 seqq.
2 Stephen, Hist, of Crim. Law, i. p. 62.
3 Stubbs, Const. Hist. i. p. 208 et seqq. Stephen, Hist, of Crim. L.

i. p. 60.
W. 3
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character of certain offences: treason to a lord is botless, 
and as such deathworthy1.

Similarly the law of the Twelve Tables recognises the 
propriety in certain cases of retaliation1 2 3 *, in others of com
pensation : the nocturnal thief may be slain, and the free 
man who steals by day, and does not attempt forcible 
resistance, becomes the slave of the person offended 
against, whilst the pilfering slave is hurled from the fatal 
rock8. The measure of the offence is throughout the 
measure of the natural resentment. Even in the time of 
Justinian the display of prompt resentment was essential 
to the grounding of action for Injuria, and even to-day 
Provocation, although it may not always justify an other
wise wrongful act, is admitted to reduce the severity of 
the penalty, in some cases to alter the denomination of 
the crime.

Sanction then has various characters at various times, 
but at no one is it more than a means to an end.

First ib is the quick revenge, retaliation upon the of
fender, an eye for an eye, and a tooth for a tooth: then follows 
compensation to the injured: afterwards it may be some 
deity, or some lord, is incensed, finally the State. When 
the community first takes account of the offence, it makes 
use of the person offended for the correction of the 
offender: it justifies its intervention on the ground partly 
of retaliation upon the criminal, partly of his amendment, 
partly of the prevention of like offences by the same 
offender, and lastly, and chiefly, of the deterring of the like 
in others; but the State view of punishment is in its 
root-essence purification, the purging of the unclean, the 
casting without the camp of the accursed thing. It may 
be that the Deity is appeased by the sacrifice of the 
wrongdoer, by the stoning or the destruction with fire,

1 Maine, A. L. pp. 398, 399.
2 G. 3. 223. Aul. Gell. Noct. Att. 20. 1, and 16. 10. Ortolan, i. 

114—115.
3 Gaius, 3. 189. Aul. Gell. Noct. Att. 11. 18, and 7. 15. Ortolan, i.

116.
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but the human end is the prosperity of the community by 
the restoration of order.

A delimitation of “ law,” which differentiates by A defini- 
reference to the common superior and the sanction, J^ernot* 
may well suffice for a purely formal science of juris- to acci- 
prudence, a science of dead logic. But a science of law but to 
which shall reform and improve must be applied, must essentials, 
be a living science of conduct. Precision of language 
with the jurist is not an end in itself, but a means. The 
end of law is not the construction of a formally faultless 
Code, but Order and Education, the guarding and guiding 
of the destinies of Men. It were a poor ethical teaching Poor ethi- 
for any society to refer right and wrong to the bare terms invcflv- 
of Command. ed in the

referen cg
And, if we must indeed classify, let us classify by 0f Law to 

reference to some consistent characteristic. And Sanction Com;. . . . Eland.is not an essential of Determinate Law, nor is Determi
nate Law essential either to the maintenance of Order A fourth 
or to the Moral Progress of a people. tolustin’s

To refuse to any rule the mere name of Law, on Analysis.
" Th.6 in-

whatever ground, would be, in the popular mind, to deprive jurious
it of all that peculiar halo of respectful reverence which Pract*cal
has undoubtedly attached to the term in the passing of flowing
the ages. The popular mind does not draw fine dis- Austin’s
tinctions; and, if the choice must indeed be made, rather Analysis
effective custom in harmony with the great popular con- Command
science than ineffective statute contrary thereto, andfar. °,ut'. J ’ weigh its
rather vagueness of speech with peace and peacefulness advan-
than precise language, and therewith the spirit of lawless- ^ 
ness and unlaw. logical

The criticisms on International Law advanced byprecisl0n* 
John Austin may be, as the late lamented Sir Henry 
Maine remarked in one of the last lectures which he was 
fated to deliver, “ very interesting and quite innocuous1 ” 
in themselves; but when they pass outside the schools 
into the Cabinet, and into the public speeches of re
sponsible Foreign Ministers, then for the sake of gram-

1 Maine, International Law, p. 49.
3—2
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matical squeamishness the peace of the world is put in 
jeopardy.

“ Under the sanction of a great name every string 
of words however unmeaning, every opinion however 
erroneous, will have a certain currency. Reputation adds 
weight to sentiments from whence no part of it arose, 
and which had they stood alone might have drawn 
nothing, perhaps, but contempt. Popular fame enters not 
into nice distinctions. Merit in one department of letters 
affords a natural, and in a manner irrecusable presump
tion of merit in another, especially if the two depart
ments be such between which there is apparently a close 
alliance.”

Bentham, Frag, on Government, Preface, xxv.
The hard-rock basis of Austin’s reasoning is indeed 

not indiscoverable.
“ How,” says Blackstone, “ the several forms of govern

ment we now see in the world at first actually began, is 
matter of great uncertainty, and has occasioned infinite 
disputes. It is not my business to enter into any of 
them. However they began, or by what right soever 
they subsist, there is and must be in all of them a 
supreme, irresistible, absolute, uncontrolled authority, in 
which the jura summa imperii, or the rights of sovereignty 
reside. And this authority is placed in those hands, 
wherein (according to the opinion of the founder of such 
respective states, either expressly given, or collected from 
their tacit approbation), the qualities requisite for supre
macy, wisdom, goodness, and power, are the most likely 
to be found V’

And again:
“ As the power of making laws constitutes the supreme 

authority, so wherever the supreme authority in any state 
resides, it is the right of that authority to make laws 
that is...to prescribe the rule of civil action2.”

36 THE SCIENCE OF INTERNATIONAL LAW.

1 Blackstone, Comm. i. 48. 2 Ibid. i. 51, 52.
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And the Austinian analysis reduces itself in the is his con- 
long run to an exposition of a similar conception 
Sovereignty1.” For “ Positive Law,” the law which is ty. 
the appropriate matter of Jurisprudence, consists of com
mands issued by a Sovereign One, or Sovereign Body, 
to a member or members of the Independent Political 
Society wherein that One or Body is Sovereign or 
Supreme. “ Positive Law ” implies or connotes Sove
reignty: Sovereignty connotes a State.

And it may be freely admitted that, while indepen
dence is an essential characteristic of every State-People, 
in some hands, few or many, the government of that State- 
People must be reposed: somewhere or other must be 
the political centre of gravity. But there is Political Political 
Sovereignty, and there is Legal Sovereignty. Every State- 
People unites Independence with Constituent Power, guished 
Independence as against and acknowledged by the outside So^reign- 
world, and Constituent Power, which expresses the ability 
to set up a Home-Government. And this union is Politi
cal Sovereignty.

Further Constituent Ponver put into exercise is ex
pressed in Constitutional L.aw, which at once points out 
and limits the authority of the Functionary, or Repre
sentative of National Independence, and the Exerciser of 
National Government or Supremacy. And the Authority 
enjoyed by this Functionary is commonly called Sove
reignty. Rightly, however,, it should be distinguished, 
and may with a view to such distinction be styled Legal 
Sovereignty. Political Sovereignty is one: it is the 
Sovereignty of the Whole. Legal Sovereignty is another, 
and belongs to the Delegate. To confuse the two is to * 
legalise and perpetuate tyranny, to condemn the oppressed 
to eternal slavery.

Political Sovereignty is one, and pertains to the Sove
reign Whole. The exercise of Sovereign powers may be 
committed by the Sovereign Whole to One Individual, or 
to a Body of Individuals. And the Convenience which

1 Cf. Early Hist, of Institutions, p. 347.
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toion^s11" su£Seste> or Courtesy which demands, the application
a fre_ to the Delegated One, or to the Delegated Body, of the
qucnti style which belongs in strictness to the Sovereign Whole source of ^ . ° . e G
error. alone, is the fans et origo of the predominant chaos.

Treason is the offence of the minority, or weaker majority, 
vainly seeking to cast off the control of the Delegate, sup
ported, as that Delegate is, by the majority, or stronger 
minority: successful rebellion there may not be, since for 
rebellion to be successful is that it cease to be rebellion: suc
cessful rebellion is revolution : revolution is redistribution. 

Thetheory So thought at any rate old John Hancock, and Samuel 
framers of Adams, and Benjamin Franklin, and Thomas Jefferson, and 
ratio^of1" res^ ^e heroes of that famous Fourth of July 1776, 
Indepen- as they put their hands to the great declaration : “ We 
dence. “hold these truths to be self-evident:—that all men are 

“created equal, that they are endowed by their Creator 
‘‘with certain unalienable rights; that amongst these are 
“life, liberty, and the pursuit of happiness. That to secure 
“these rights, governments are instituted among men, de
riving their just powers from the consent of the governed; 
“that whenever any form of government becomes destruc
tive of these ends, it is the right of the people to alter or 
“to abolish it, and to institute new government, laying its 
“foundation on such principles, and organising its powers 
“in such form, as to them shall seem most likely to effect 
“their safety and happiness. Prudence, indeed, will dictate, 
“that governments long established should not be changed 
“for light and transient causes; and accordingly all ex
perience hath shown, that men are more disposed to suffer 
“while evils are sufferable, than to right themselves by 
“abolishing the forms to which they are accustomed. But 
“when a long train of abuses and usurpations, pursuing 
“invariably the same object, evinces a design to reduce 
“them under absolute despotism, it is their right, it is 
“their duty, to throw off such government, and to provide 

. “new guards for their future security.”
The Declaration of Independence of the Thirteen 

United States of America.
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The rules which in any State determine the distribu
tion, and guard the exercise, of that Sovereign Power 
which is the essence of State-Being constitute Constitu
tional Law. And such rules fall into two wide classes : 
Laws of the Constitution which the courts will enforce, 
laws proper, positive, and strictly so-called in the Aus- 
tinian sense, and Laws of the Constitution, being usages 
which the Courts will not enforce1.

When law is “ Positive Law,’’ every supreme government 
is legally despotic. When law is “Positive Law,” where 
the sole law maker is the Sovereign, and the Sovereign is 
the determinate wielder of supreme powers, it is a truism 
that Sovereign Power is incapable of legal limitation, 
that: “ Against a monarch properly so-called, or against a 
“ sovereign number in its collegiate and sovereign capacity, 
“constitutional law is enforced, or protected from infringe- 
“ment, by merely moral sanctions. Against a monarch 
“properly so-called, or against a sovereign number in its 
“collegiate and sovereign capacity, constitutional law and 
“the law of nations are nearly in the same predicament. 
“Each is positive morality rather than positive law. The 
“former is guarded by sentiments current in the given 
“community, as the latter is guarded by sentiments current 
“amongst nations generally/’

The British Parliament with the British Crown re
presents the Sovereign Majesty of the British people, and 
the British Parliament with the British Crown is consti
tutionally supreme, at once legislative and constituent. 
But there are parliaments which are legislative though 
not constituent. The British Constitution is flexible, but 
there are constitutions rigid: the British Constitution has 
grown, is a living thing, but there are constitutions which 
have been made, things of line and paper.

Constitutional Law may be exactly equivalent to 
ordinary law, it may be a rule which the executive One 
elects as regards personal, or which the executive Body 
elect as regards united, action to follow, or it may be a law

1 Dicey, Law of the Constitution.
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set by the Sovereign Whole to the Delegated One or Body, 
the law in fact by which the lawgivers of a state them
selves are invested with their law-making power.

The power of the Delegate is matter of fact, and the 
sole touchstone of the validity of “ Positive Law.” But to 
equate infinite Sovereign Power in act with the power of 
any de facto government is to refuse to recognise things 

gress^to as ^ey are- The progress towards perfection of Represen- 
wards per- tative Government tends doubtless to bring about the 
Represerf- equation by the coalescence of the Ruler with the Ruled, 
tative tut as yet the union is a dream of the future for which
ment the world pulpit claims realisation, 
tends to .
reduce the gap between Constitutional and ordinary Law.



CHAPTER II.

What is International Law? (Continued).

How, then, may we define “Law,” define it so that 
our definition may accord at once with the facts of history, 
and with the building up of a reasonably helpful legal 
science ?

The answer is not far to seek. Law is an affair of 
Human Conduct, and Human Conduct is an affair of 
Cause. Day by day with the progress of time, the Cause 
advances to greater prominence; but a definition historically 
perfect must take as its main foundations the article of 
Conduct, must look to Order, and not to Force, to 
Obligation, not to Sanction.

And, being an affair of Human Conduct, Law must be 
always personal; and, being an affair of Order, it must 
operate within a definite Sphere. A “Law” is a rule of 
conduct observed, or otherwise recognised as binding, by 
men, and observed or otherwise recognised by them as 
wearers of a particular character, that is, as members of a 
particular body.

The sphere of operation will vary with the time. It 
must be a body of persons, but it may be a body of 
individuals considered as a personal group or corporation, 
or it may be a body of individuals considered in connection 
with territorial limits.

Untrammelled personal authority within a particular 
sphere of operation is Sovereignty: Sovereignty localised 
and referred to geographical limits is Territorial Sove
reignty.

The defi
nition of 
“Law:”

A “Law” 
is a rule 
of conduct 
observed 
by men as 
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of a par
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body.
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Three types of Sovereignty have at various times 
commended themselves to the minds of men. Two of 
them were brought face to face by the German inroads 
into the declining Roman Empire. The World Sovereignty 
of the Roman was confronted by the Tribal Sovereignty 
of the Barbarian. The Barbarian victory by force of arms 
was the practical denial of the reality of the World Empire, 
till ere long barbarian chieftains, usurping the claims of 
the conquered, gave form and life to the scattered bones1. 
But, with the irruption, the central authority was for the 
time being broken and gone. Tribe Sovereignty failed 
to dispossess World-Sovereignty, and the claims of World- 
Sovereignty agreed but little with actual facts. Decen
tralisation, individualism, was the tendency of the day1 2. 
To fend off absolute unlaw and disorder was the mission 
of Feudalism.

Feudalism was not a system but a regime, a form of 
society, the society which was evolved in the great world 
seething pot when the barbarian at last burst the barrier, 
and overran the astonished West. It was the product of 
materials both Teutonic and Roman, but the creation was 
distinctly Frankish. The Teuton beyond the pale had, 
past doubt, been for long time reasonably familiar with 
the Roman conception of land tenure in the emphyteutic 
ownership3, as developed in the veteran-planted agri- 
limitani which barred his onward progress; and, associating 
with the system of the imperial marchland his own native 
Comitatus, with its adjuncts of fidelity, ring-giving, and 
heriot return of horse and arms, there grew up naturally 
under his hand within his new dominions the machinery 
of the Beneficium, the Feud. And when the days of war 
and overthrow brought with them Commendation and 
local Immunity, the feudal framework was complete.

Feudalism was a link, and a necessary link4, between

1 Maine, A. L. p. 103 seqq.
2 Guizot, Civ. in Europe, Lect. iv. p. 69.
3 Maine, A. L. pp. 299—301.
4 Guizot, Civ. in Europe, Lect. iv. p. 66.
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ancient and modern political unity, between the unity of 
the World Empire and the unity of the Nation, between 
unity from without, from above, and unity within, from 
below, between unity of person in the monarch and unity 
of soul in the people. It was the temporary cement 
which availed to bind together the disintegrated fragments, 
which constituted the society created by the barbaric 
irruption into the World Empire of Rome, until new links 
could be forged, and man be bound to man, not by the 
force of fear, but by community of interest, community of 
feeling. ‘‘Feudalism was a pis-aller,” and its work was 
done when it gave birth to Territorial Sovereignty. “Ter
ritorial Sovereignty...was distinctly an off-shoot, though 
a tardy one, of feudalism1/’

Modern Sovereignty is territorial. The modern Sove
reign is a Legislator, commanding and permitting, and 
the limit of his jurisdiction is a landmark, the boundary 
stone of the State.

The Human Law of to-day is the expression of the will 
of a Local Ruler in terms of Human Conduct.

State-life is not as yet universal, but State-life is the 
common lot of civilised men. Men being State-members 
observe or recognise laws, and the laws which they

1 Maine, A. L. p. 106.
Continental Feudalism was a system at once of Land-Holding and of 

Government. As a system of Land-Holding it combined the personal 
relation of lord and man, with the territorial relation of landlord and 
tenant. As a system of Government its root was private jurisdiction, 
private jurisdiction, which, freed from the control of the searching eye of 
the missi dominici and the strong hand of a Karl the Great, ran wild 
into the imperium in imperio.

In England the elements of feudal Land-Holding already existed 
before the Norman Conquest in the personal relation of the king and 
thegn, and in the possession of land by the latter. Knut, moreover, went 
far towards setting up a feudal form of Government when he created the 
great earldoms. It was the work of the Normans, assimilating these 
elements, to familiarise the Saxons with the conception of tenure, while 
guarding against the introduction of the feudal form of government; and 
in his keen and statesmanlike appreciation of this mission William the 
Bastard won for himself greater glory than he gained at Senlac. The 
reign of the Conqueror was a reign of Centralisation.

Modern
Territorial
Sovereign
ty.

Sovereign
ty is 
bounded 
by the 
State
limit lines.
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observe or recognise, they observe or recognise either as 
members of the same State, or as members of different 
states. And thus arises the distinction between Municipal 
and International Law.

Municipal Laws are rules of conduct observed by men, 
or by men recognised as binding, towards each other as 
members of the same State.

International Laws are rules of conduct observed by 
men towards each other as members of different States, 
though members of the same International Circle.

Municipal Laws may be subdivided in respect of the 
subjects with which they are conversant. And so Con
stitutional Laws are a species of Municipal Law: they are 
rules of conduct observed by men towards each other as 
members of the same state, and occupying the relation of 
governors and governed. As against subjects, or members 
of the Sovereign government individually, such rules may 
be mere custom resting upon opinion and so alone enforced, 
or they may be adopted by the State, and by it endowed 
with the force of Municipal Law. But as against the 
Sovereign One, or Sovereign Government collectively, 
Constitutional Laws cannot be enforced as Municipal 
Laws: they may be Custom, or they may be Constituent 
Law: they may be rules of conduct imposed by the will 
of the Sovereign Whole, though not expressed in solemn 
form, or they may be Fundamental Law, law whereof the 
maker is the Sovereign Whole, the Sovereign Demos, 
legislating in his might, at once for private individuals 
and for the Sovereign Delegate.

Fundamental Law is the vanishing point of State- 
Power, the exact expression of State-Power in terms of 
conduct. State-Power is the power of the Territorial 
Sovereign. And International Law is now neither more 
nor less than the expression, in the like terms of conduct, 
of the recognition by men of the applicability of the 
doctrine of territorial sovereignty to international relations. 
State jurisdiction is conterminous with State-territory: this 
is the foundation of all Municipal Law, and its recognition
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by the members of the International Circle, together with 
certain similarly recognised exceptions, must constitute 
the root-basis of the science of International Law. In- Interna- 
ternational Law and Municipal Law alike express the Law and
all-comprehensive principle, that each and every State- Municipal 

* • r r . * Law areSovereign is over all persons, and m all causes, within his based on a
dominions supreme. The Municipal lawyer, however, finds Amenta? 
that principle set out in regularly recognised and appro- premise: 
priate fashion, in ordinance and enactment, in Reports but the 
and Statutes at Large. He hears it proclaimed by^^com-18 
specially appointed judges, and sees it enforced by specially 
appointed officials in specially appropriate ways. And 
the absence from International Law of all the trappings 
to which his trained mind is accustomed, the absence of 
specially appropriate and recognisable law giver, of 
specially appropriate and recognisable arbitrator, and of 
specially, appropriate and recognisable court and police, 
cannot but militate against the immediate acceptance by 
him of the rules of the less familiar system in the same 
way as those of that which he himself professes.

And his perplexity commonly works in twofold fashion.
He perceives on inspection that, “The expression ‘inter
national law,’ is sometimes applied to principles and rules 
“which obtain, or are said to obtain, as between nation 
“and nation, and sometimes to parts of the law of one 
“nation in which other nations are interested”

And he goes on, “In each of these senses the expression The argu- 
“is likely to mislead, unless its inexactness and ambiguity interna
ls borne in mind. When it is applied to principles and tiona!

i . . 7 Law is“rules prevailing between independent nations, the word not “law”
“‘law’ conveys a false idea, because the principles and j^cksT ^
“rules referred to are not, and cannot be, enforced by any common
“common superior upon the nations to the conduct of which suPenor’
“they apply. When it is applied to parts of the law of
“each nation in which other nations are interested, the
“word ‘law' is correct, but the word ‘international’ is likely 0f the law
“to mislead, because though such laws are laws in the fullest ^imindl"
“sense of the word, and are enforced as such, they are the nation
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“laws of each individual nation, and are not laws be- 
“ tween nation and nation1.”

But to premise that International Law, or that a 
certain portion of International Law is not “law,” because 
it lacks a common superior enforcing its rules, is to limit 
to the species the generic name: while to claim as purely 
municipal every transaction of State Legislature, or State 
Court, is to adopt a basis of classification not merely ar
bitrary, but bald and threadbare.

True it is that certain of the rules of “International 
Law ” are administered and enforced by the State Courts 
of various nations, while certain others are not so. A 
distinction, too, may be drawn between the code regulating 
the relations of State and State, of nation and nation 
considered as corporations, and that code which aspires 
to the decision of questions arising between subject and 
foreigner, out of the conflict of municipal or common laws.

And if the basis of classification be the character of the 
enforcement, Private International Law must be classed 
with Municipal Law. For all cases of Private International 
Law are justiciable at the hands of the State Courts of 
the interested Sovereigns.

But what are Prize Courts but Municipal Courts 
administering law alike International and Public ? And 
what “law” do these municipal courts administer which 
take cognizance of the peculiar privileges of that public 
international agent, an ambassador1 2 3?

Said Lord Mansfield in Triquet v. Bath,
'The privileges of foreign ministers and their domestic 

'servants depend upon the Law of Nations. The Act of

1 Stephen, Hist, of Crim. Laiv, n. pp. 34, 35.
2 Cf. Stat. 7 Anne, cap. 12 (1708, a.d.); Poitier v. Croza, 1 Black. 47; 

Triquet v. Bath, 1 Bl. 471 and 3 Burr. 1478; Hopkins v. De Robeck,
3 D. and E. 79; Masters v. Manby, 1 Burr. 401; Darling v. Atkins, 3 
Wils. 33; Seacomb v. Bowley, 2 Wils. 20; Carolino’s Case, 2 Wils. 78; 
Evans v. Hicks, 2 Lord Raym. 1524; R. v. Guerchy, 1 Black. 545; Clarke 
v. Cretico, 1 Taunt. 106; Fontainier v. Heyl, 3 Burr. 1731; New Chili 
Gold Mining Co. v. Blanco, Q. B. Feb. 20, 1888; Novello v. Toogood, 
1 B. and C. 554.
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Parliament of 7 Ann. c. 12 is declaratory of it. All that 
“is new in this Act is the clause1 which gives a summary 
‘jurisdiction for the punishment of the infractors of this 
‘Law. The Act of Parliament was made upon occasion of 
‘the Czar’s Ambassador being arrested. If proper appli
cation had been immediately made for his discharge from 
‘the arrest, the matter might, and doubtless would, have 
‘been set right. Instead of that bail was put in before 
‘any complaint was made. And information was filed by 
‘the then Attorney-General against the persons who were 
‘thus concerned, as infractors of the Law of Nations: and 
‘ they were found guilty, but never brought up to Judgment. 
‘The Czar took the matter up highly. No punishment 
‘ would have been thought by him an adequate reparation. 
‘Such a sentence as the Court could have given, he might 
‘have thought a fresh insult. Another expedient was fallen 
‘upon, and agreed to: this Act of Parliament passed as an 
‘apology and humiliation from the whole nation. It was 
‘sent to the Czar, finely illuminated, by an Ambassador
‘Extraordinary, who made excuses in a solemn oration__
‘But the Act was not occasioned by any doubt “Whether 
‘the Law of Nations, particularly the part relative to 
‘Public Ministers, was not a part of the Law of England, 
‘ and the infraction criminal,” nor intended to vary an iota 
‘from it.

‘I remember in a case before Lord Talbot, of Buvot v. 
‘Barbut2, upon a motion to discharge the Defendant (who 
‘was in execution for not performing a decree) “because 
‘he was Agent of Commerce, commissioned by the King of 
‘Prussia, and received here as such,” the matter was very 
‘elaborately argued at the Bar, and a solemn deliberate 
‘opinion given by the Court. These questions arose, and 
‘were discussed—“Whether a Minister could by any act or 
‘acts waive his privilege.”—“Whether being a trader was 
‘ any objection against allowing privilege to a Minister, 
‘personally.”—“Whether an Agent of Commerce, or even a

1 Sec. 4. 2 Cases in Equity, Temp. L<L Talbot, p. 281.
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‘ Consul, was entitled to the privileges of a public Minister.”
'—“ What was the Rule of Decision: the Act of Parliament, 
lor, the Law of NationsLord Talbot declared a clear 
'opinion:—“That the Law of Nations in its full extent was 
‘part of the Law of England!'—"That the Act of Parlia- 
‘ment was declaratory; and occasioned by a particular 
'incident.”—"That the Law of Nations was to be collected 
'from the Practice of different nations, and the authority of 
'writers.” Accordingly, he argued and determined from 
'such instances, and the authority of Grotius, Barbeyrac, 
'Bynkershoek, Wicquefort, &c., there being no English 
‘writer of eminence upon the subject. I was Counsel in 
' this Case, and have a full note of it.

‘I remember, too, Lord Hardwickes declaring his 
'opinion to the same effect, and denying that Lord Chief 
' Justice Holt ever had any doubt as to the Law of Nations 
'being part of the Law of England upon the occasion of the 
'arrest of the Kussian Ambassador1/

If Sanction be the basis of classification, if no state- 
enforced law be international, International Law must, in 
time of peace, be banished to the open sea and the earths 
few empty places. There are indeed international disputes 
which no State Court could solve, children of national 
ambition and international rivalry, of acquisition of 
territory or acquisition of influence. In the case of In
ternational applied to such, as of Municipal Law applied 
to the Constitution, there must be a point of vanishing. 
The international cases which are not justiciable by 
State-Courts belong to the Constituent Law of Nations; 
and just as the rigidity of Constitutional Law has more 
than once excited revolution, when the Sovereign Whole 
resumes its delegated power, so must such international

1 Triquet v. Bath, Peach v. Bath, 3 Burr. 1480:
Cf. Clarke v. Cretico, 1 Taunt. 106: and
Lockwood v. Dr Coysgarne, 3 Burr. 1676 (where Lord Mansfield declared 

again that the statute of 7 Anne was only declaratory of the Law of Nations 
and that the Law of Nations was “in full force in these kingdoms ”) :

Heathfield v. Chilton, 4 Burr. 2015:
Novello v. Toogood, 1 B. and C. 562.
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disputes be settled either by the whole body of interested 
states in the way of arbitration, or resort must be had to 
the bitter logic of war. The hope of the world’s peace 
rests not upon the realisation of one or other of the 
many schemes for the establishment of regular boards of 
international arbitrators, which have hovered like Will-o’ 
-the-Wisp before the eyes of the earth’s best and noblest, 
but in the growth, slow, it may be, but certain and 
universal, of an opinion which shall react upon State 
legislatures, State courts and State diplomacy alike, in 
the living and growing faith in the existence of a desire 
for, and a willingness to grant, justice on the part of 
foreigners as well as fellow countrymen, and in the conse
quent acceptance of decisions of foreign state courts with 
that confidence which attends the judgment of a home 
tribunal1. When men believe in one another’s honesty, Municipal 
then national municipal courts may be the trusted mayact 
mouthpieces of International Law as local divisions of a? local ^ 
the great High Court of Nations. But men must first Gf a great 
be honest. **lgh, ,, Court of

State Court or State paper cannot make International Nations. 
Law, but each may evidence that law’s existence2.

1 Cf. Sir W. Scott in Dalrymple v. Dalrymple, Dods. Rep. 6.
2 International Law and Treaties.

International Law consisting in the practice of nations any record of tional 
that practice must constitute evidence of that Law. Treaties, then, like -^aw* 
other public records, although they do not themselves make International 
Law, are not a source of International Law, and are not even con
clusively binding, are evidence as to the existence of certain rules 
observed as International Law, but according to their character the 
evidence afforded by these treaties may be positive or negative in tend
ency : they may declare the existence, or they may demonstrate the non
existence, of sufficient recognition to make a certain rule of conduct 
binding upon the International Circle. Treaties of peace are all im
portant therefore, but the importance of .the evidence derivable from any 
particular treaty depends entirely on the character of that treaty.
Treaties may be of three kinds:—

(1) Declaratory of common International Law as understood by the 
parties. Treaties of this sort, by their nature invaluable as being in their 
inception directly intended by the parties to them to express their view 
of actually existing law, are equally by their nature exceedingly rare.

4
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International Law is evolved in the practice of States 
under the dictates of advancing civilisation1. It is a 
living fact. Though there be, indeed, no specially ap
pointed and recognisable International Legislator, though 
there be no specially appointed and recognisable Inter
national Court, though there be no specially appointed 
and recognisable International Sanction, International 
Law is, and moves, and has its being. International 
legislators are all legislators who deal with questions of 
the relations of men as members of different states: 
International Courts are all courts which take to cog
nisance the like problems: and International Sanctions 
are all sanctions which enforce the decisions of these 
courts. And beyond, and behind, these courts is in the 
last resort the stern arbiter War, once the unchecked 
private vengeance, now the regulated self-help of nations. 
State Lawgiver, State Judge and State Enforcement, 
these are so many unconscious international agents, when

Such a treaty is represented by the Declaration of Paris 1856, the De
claration of the Conference of London 1870, and (perhaps) the Rules 
of the Treaty of Washington 1870.

(2) Stipulatory for practices which the parties desire to incorporate 
into International Law, although they are aware that the present rule is 
otherwise. In their inception, and by their very necessity, these imply 
the existence of International Law in the sense contrary to that from 
which they stipulate, or, at least, that International Law is silent, or has 
not sufficiently declared itself upon the point. And, when made, these 
treaties can have operation only as between the parties to them, and the 
multitude of treaties in the same sense can do no more. At best such 
multitude might be brought forward as an argument as to the popularity 
of the practice they represent. Treaties of this class therefore are uncer
tain, unreliable as evidence of International Law.

(3) Mere Personal Contracts. Treaties of this kind are as common 
as they are valueless as evidence of International Law. The parties to 
treaties belonging to both the other classes contract with an eye directly 
or ultimately to International Law, but parties to a treaty of this third 
class refer only, and contract only, with an eye to their own private 
interest. The evidence derivable from them is, if anything at all, merely 
negative.

De Martens, i. pp. 154—190. Yattel, i. pp. 368—514.
1 Cf. Sir William Scott in the “flad Oyen,” 8 Durn. and East, 

270 n.
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they have to do with rules of conduct observed by men as 
miembers of different states, even when they declare 
doctrines the reverse of cosmopolitan.

And whether it be by comity, whether it be of grace, 
or whether it be of fear, civilised peoples in fact do take 
imto account the existence of systems of law other than 
their own. .

In Hughes v. Cornelius, where action was brought in Prize 
respect of an English ship captured by the French during Mmi^cipaf 
wjar between France and the United Provinces, condemned Courts but 
as Dutch in a French Prize Court, and ultimately sold to minister 
the plaintiff, in whose hands it was seized by the de- 
femdants as agents of the original English owner, it was Law. 
held by the unanimous judgment of the Court of King’s 
Bench, that the sentence of the foreign Court of Ad
miralty decreeing the ship lawful prize, although erroneous, 
was conclusive, and the plaintiff must recover in trover.
Amd per Curiam; “It is but agreeable with the law of 
“ nations that we should take notice of and approve of the 
“ laws of their countries in such particulars. If you are 
“aggrieved, you must apply yourself to the King and 
“ council; it being a matter of government, he will re- 
“ commend it to his liege ambassador if he see cause; and 
“iif not remedied, he may grant letters of marque and 
“ reprisal.”

Hughes v. Cornelius, Rep. Trin. 32 Car. 2 BR. 2 

Shower, 232. 2 Smith, L. G. 434 Mich. T. 34 
Car. 2. Raymond T. 473. Cf. Ewer v. Jones,
2 Lord Raym.

And the principle here laid down1, the principle that The sen
a sentence of a competent prize court, that is of a regular competent

1 Bernardi v. Motteux, Doug. 575: Christie v. Secretan, 8 Durn. and 
Easst, 192: Lothian v. Henderson, 3B. and P.499: Garrelsv. Kensington,
8 D. and E. 230: Saloucci v, Johnson, B. R. Tr. 25 G. 3 : Price v. Bell,
1 East, 663: Pollard Bell, 8 Durn. and East, 434: Bond v. Appleton, lb.
5622: Rich v. Parker, 7 Durn. and East, 705 : Baring v. Clagett, 3 B. and 
P. 215: Bolton v. Gladstone, 5 East, 155, 2 Taunt. 85 : Calvert v. Bovill,
7 D). and E. 523: Omychund v. Barker, 1 Atkyns 21.

4—2
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prize court of the captor sitting within the territory of 
that captor or his coally1, is conclusive against all the 
world on all points within the scope of the verdict1 2 3 * * * *, until 
reversed by the regular court of appeal, has been again 
and again in subsequent cases upheld.

“Since the judgment of the House of Lords in 
“ Lothian v. Henderson/’ said Lord Ellenborough, “ it may 
“ be assumed, as the settled doctrine of a Court of English 
“law, that all sentences of foreign courts of competent 
“jurisdiction to decide questions of prize are to be 
“received here as conclusive evidence in actions upon 
“policies of assurance upon every subject immediately 
“and properly within the jurisdiction of such foreign 
“courts, and upon which they have professed to decide 
“judicially.”

Bolton v. Gladstone, 5 East, 1608.
English Courts, again, enforce the rule that the 

validity of any contract is prima facie to be referred to 
the law of the place of contract (lex loci contractus), the 
presumption yielding only to the contrary intention of

1 The Flad Oyen, 8 Durn. and East, 270 n.: Oddy v. Bovill, 2 East, 473: 
The William, 1 Peters 12: The Fanny, 2 Pet. 309: Havelock v.Rockwood, 
8 D. and E. 268.

2 Lindo v. Rodney, Dougl. 613n.: Le Caux v. Eden, Doug. 594: Faith 
v. Pearson, 2 Marsh. 133: Turner and Cary v. Neele, 1 Lev. 243.

3 The sentence of a competent Prize Court is conclusive on that which 
it affects to decide. Matter appearing on the face of the sentence as being 
the ground of condemnation is conclusive per se, but aliter where the 
sentence is on its face ambiguous. A sentence of a foreign Prize Court 
setting out without addition condemnation as “lawful prize” is con
clusive against warranty of neutrality: aliter a sentence reciting further 
certain grounds insufficient in themselves to repel the claims of neutral 
character and not asserting the non-existence of such character.

Saloucci v. Woodmas.
Calvert v. Bovill, 7 Durn. and East, 523.
Baring v. Clagett, 3 Bos. 201.

But where enemy character is asserted and the grounds are set out, 
although these grounds be insufficient, this is conclusive against warranty 
of neutrality:

Gayer v. Aguilar.
Kindersley v. Chace, 2 Park. 6 ed. 486.
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the parties either by them definitely expressed at the cognise 
time, or to be gathered from the surrounding circum- opera- 
stances. tion of

Robinson v. Bland, 1 Black. 234, 256. Lloyd v. law,*8*1 

Guibert, L. R. 1 Q. B. 115. R O. Company v.
Shand, 3 Moore, Privy Council U.S. 272; In Re 
Missouri Steamship Company, Chan. Div. Feb.
28, 1888.

Cf. Alves v. Hodgson, 7 Durn. & East, 241; Dewar 
v. Span, 3 D. & E. 425; Potter v. Brown, 5 East,
124 ; Hunter v. Potts, 4 D. & E. 182; Burrows v.
Jemino, 2 Stra. 733; Smith v. Buchanan, 1 East,
6; Folliott v. Ogden, 1 H. Bl. 123; Wright v.
Nutt, 1 H. Bl. 136.

They will recognise, for example, a marriage contract e.g. 
valid by the law of the place of contract, albeit the Contracts, 
ceremonial followed were insufficient for a marriage in 
England, even though the contracting parties be British 
subjects, provided that the contract be formed on the 
same basis as marriages throughout Christendom, and be 
in essence “the voluntary union for life of one man and 
one woman to the exclusion of all others.”

Dalrymple v. Dalrymple, Dodson’s Report. Lautour 
v. Teesdale, 2 Marsh. 243. R. v. Inhabitants of 
Brampton, 10 East, 282. Hyde v. Hyde and 
Woodmansee, L. R. 1 Prob. D. 130. Warrender 
v. Warrender, 2 Clark and Finelly, 488. The 
Baralong Marriage Case, Chan. Div. Feb. 18,
1888. Cf. Brook v. Brook. Brinkley v. The 
Att.-General, Prob. Div. Feb. 8, 1890 (where on 
application under the Legitimacy Act 1858, the 
marriage of a British subject with a Japanese 
lady in accordance with Japanese ceremonies at 
a registrary office in Tokio was proved and 
supported).

They have enforced foreign contracts for the execution Smuggling 
of purposes illegal according to English law, although Contracts»
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legal by the law of the place of contract. When, for 
example, a foreigner has contracted with a subject, or 
even a subject with a subject, without the country for the 
supply of goods to be run into England in fraud of the 
English revenue law, the vendor himself having taken 
no active part over and above mere knowledge of the 
intent in the smuggling transaction, English Courts have 
supported the contract against the vendee.

Holman v. Johnson, Cowp. 341; Biggs v. Lawrence, 
3 Durn. and East, 454; Clugas v. Penaluna, 4 
Durn. and East, 466; Yandyck v. Hewitt, 
1 East, 96; Waymell v. Read, 5 Durn. and 
East, 596.

Slave- English judges have even upheld a contract for the
trading, saie 0f a siave made within a state where slavery is a 

legal institution, although slavery is abhorrent to the 
English national conscience, and slave trading is in an 
English subject piracy.

Santos v. Illidge, 6 C. B. N. S. 841 and 29 L. J. C. P. 
348.

And the English Court of Kings Bench has approved 
a verdict with ruinous damages given against the com
mander of an English man-of-war on action by the Spanish 
owner of a captured slaver, in days when Spain had not yet 
entirely discountenanced the hideous traffic. Said Best, J. 
“ The Statutes which have been referred to, speak in just 
“ terms of indignation of the horrible traffic in human 
“beings; but they speak only in the name of the British 
“ nation. The declaration of the British legislature, that 
“ the slave trade is contrary to justice and humanity, can- 
“ not affect the subjects of other countries, or prevent them 
“ from carrying on this trade out of the limits of the British 
“ dominions. The assertion of a right to control the sub- 
“ jects of other states in this respect would be inconsistent 
“ with that independence which we acknowledge that every 
“ foreign government possesses. If a ship be acting con- 
“ trary to the general law of nations, she is thereby subject
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‘“to confiscation; but it is impossible to say that the slave- 
trade is contrary to what may be called the common law 

“‘of nations. It was, until lately, carried on by all the 
“‘ nations of Europe. A practice so sanctioned can only be 

rendered illegal by the consent of all the powers. Most 
of the states of Christendom have now consented to the 

“‘abolition of the slave-trade, and concurred with us in 
“‘ declaring it to be unjust and inhuman. The subjects of 
“‘ any of these states could not, I think, maintain an action 
‘“in the courts of this country for any injury happening 

to them in the prosecution of this trade; but Spain has 
“‘ reserved to herself a right of carrying it on in that part 
“‘ of the world where this transaction occurred. Her sub- 
“‘jects could not legally be interrupted in buying slaves 
“‘ in that part of the globe, and have a right to appeal 
“‘ to the justice of this country for any injury sustained 
“‘ by them from such an interruption.

“ These principles are confirmed by the decisions of the 
“‘ Court of Admiralty, and also by a judgment of Sir Wil- 
‘“liam Grant pronounced at the Cockpit. The cases to 
“‘which I allude are, the Fortuna, the Donna Marianna, 
“‘ and the Diana, in the Admiralty Court; and the Admedie, 

before the Privy Council. These cases establish this rule, 
that ships which belong to countries that have prohibited 
the slave-trade, are liable to capture and condemnation, 

“if found employed in such trade; but that the subjects 
“ of countries which permit the prosecution of this trade, 
“ cannot be interrupted while carrying it on. It is clear, 
“ from these authorities, that the slave-trade is not con
demned by the general law of nations. The subjects of 
“Spain have only to look to the municipal laws of their 
“ own country, and cannot be affected by any laws made 
“ by our government.’*

Madrazo v. Willes, 3 Barn, and Aid. 353. Dod. Ad.
Bep. 81, 91, 95. Cf. Le Louis, 2 Dods. 210.
The Amedie, 1 Acton, 240. The Fortuna,
1 Dods. 81. The Diana, 1 Dods. 95.
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Let it be that Private International Law is “mere 
comity:” herein it enjoys the fate, in effect, of all law; and 
the Comity of Nations expresses the universal sense of 
inter-state obligation. The common lawyer ever con
servative of fiction, whether it be of exterritoriality, of a 
kingdom of Spain in London city, or of vessels which ride 
and lie at anchor in Parochia Sanctae Mariae de Bow1, 
may salve his conscience with the faith that in the very 
yielding to the foreign rule he exercises his power of 
independent self-government1 2: his yielding none the less 
may evidence international obligation: he yields in ac
cordance with the international conscience of civilised
state-members, and he yields to a single broad principle, 
the principle of Territorial Sovereignty, Territorial Sove
reignty recognised in others as well as in himself.

1 Exton, Maritime Dicaeologie, p. 53.
2 Sir W. Scott in Dalrymple v. Dalrymple, Dods. p. 6.
“Being entertained in an English Court, it (the cause) must be adju

dicated according to the principles of English law, applicable to such a 
case. But the only principle applicable to such a case by the law of 
England, is, that the validity of Miss Gordon’s marriage rights must be 
tried by reference to the law of the country where, if they exist at all, 
they had their origin. Having furnished this principle, the law of 
England withdraws altogether, and leaves the legal question to the 
exclusive judgment of the law of Scotland.”



CHAPTER III.

Sketch of International Relations before Grotius.

The Growth of Territorial Sovereignty.

Not always indeed has International Law been capable Territorial 
of such trite description. International Law, as a fact, ty ITa^11" 
being the embodiment of State practice, may date from growth of 
the birth-time of States, or from the time when each times: 
State became aware of its own corporate existence, and 
prepared to accord recognition to the same quality in the 
case of others.

But International Law as matter of scientific apprecia
tion, resting upon Territorial Sovereignty, dates from the 
Peace of Westphalia, 1648.

That peace set the final seal on the disintegration of its com- 
the World-Empire at once of Pope and Emperor, and fixation81" 
made possible the complete realisation of the doctrine of belongs to 
Grotius, the doctrine of the Sovereignty of States. The aubse-^^ 
Peace of Westphalia did not create International Law, but to

A ' fUp rPflPP

it made a true science of International Law realisable. of West-
Amongst the peoples of antiquity the existence of a 

Law of Nations might have been possible ere the rise of The Law 
the World-Empire of Rome had reduced into subjection of Na.tloys 
the nations of the earth. But from the days of the tbe Peace 
Caesars to the Peace of Westphalia a World-Empire not phiuja8*" 
only continued in theory, but also to some small degree in 
practice. From 1648 to 1806 the shadow of the old 
Empire remained, but that too disappeared before the 
assumption by the Corsican Bonaparte of the title of the 
Teuton Karl.
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The first International Law was Law Universal, rule 
of conduct observed by all men, by men as men acting in 
accordance with the dictates of certain moral feelings 
implanted in them by Nature or by God. The Greek in 
times most remote recognised ra iravrcav avdpoo7r(ov 
vofUfia; the Roman even, while yet he bowed to a king, 
bowed also to the sway of Jus Gentium which was Jus 
Naturale, and Eastern despots obeyed the same all per
vading law.

International Law so apprehended was rude and 
primitive enough. It might in its earliest stages justify 
the wildest torture of Iroquois or of Aztec, of Druid or of 
Moloch priest; it could crucify the invading sovereign1, or 
insult a fallen Hector.

But when, beside the vague and fleeting World Law, 
the law of all humanity, was recognised a law special to 
certain peoples, when the distinction was drawn between 
the progressive and the stationary, between civilisation 
and barbarity, when the Greek noted ra vo/ju/ia rwv 
'RWtjvcov, and the Roman felt the ties of a particular 
Jus Fetiale and a particular Jus Belli, International 
Law cast off its swaddling bands, and began its walk on 
earth.

Interna- The Greeks followed a few customary observances with 
among^the regard to foreign states, and the broad distinction between 

Hellene and Barbarian1 2 may be regarded as marking the 
recognition of a common interpolitical bond and of a 
primitive international circle, while the Sacred Truce of 
Olympia was an early Truce of God3. The Hellenes, like 
their neighbours4, and like most half-civilised peoples, 
attached high sanctity to the tie of hospitality, and the 
noble institution of the Xenia, extended from the mutual 
relations of private individuals to the public reception of

1 Thuc. i. 110.
2 Ibid.i. 3: lb. I. 118.
3 Thirl wall, i. p. 441.
4 Themistocles in virtue of the hearth-tie was received and protected 

by his enemy, Admetus, king of the Molossians; Thuc. i. 136, 137.
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representatives of States, was a prototype of the consulates 
of modern times1.

The Amphiktionic Council, which has been by some The Am- 
erected into a board of international arbitration after the Phlktlony* 
model of the Kantian scheme, was in reality a religious, 
not a political, assembly1 2, but nevertheless did operate as 
a symbol of international good fellowship, and to a certain 
degree as an active international agent. An Amphiktiony 
was in essentials a confederation of neighbouring states 
for the protection of some common temple and its worship, 
and to the providing of that protection were mainly 
directed the terms of the Delphic Amphiktionic oath3.
True that oath went on to prohibit the utter destruction 
of an Amphiktionic town, and the cutting off of the water- 
supply of a besieged city; but this early attempt at a 
restraint of mutual violence was more necessary than 
effectual. When the Amphiktionic league of Delphi was 
active in lay matters, it worked rather as the engine of 
encroaching Macedon than as a Court of equity.

“A review,” says Thirlwall, “of the history of the 
“council shows that it was almost powerless for good,
“ except perhaps as a passive instrument, and that it was 
“ only active for purposes which were either unimportant 
“or pernicious. In the great national struggles it lent 
“no strength to the common cause; but it now and then 
“threw a shade of sanctity over plans of ambition and 
“ revenge. It sometimes assumed a jurisdiction uncertain 
“in its limits, over its members; but it seldom had the 
“ power of executing its sentences, and commonly com- 
“ mitted them to the party most interested in exacting the 
“penalty. Thus it punished the Dolopes of Scyrus for 
“ piracy, by the hands of the Athenians who coveted their 
“island. But its most legitimate sphere of action lay

1 Thuc. i. 13 ; lb. ii. 29 : Arnold’s Thucydides, i. 221 n.
2 Freeman, Fed. Gov.: Thuc. i. 112.
3 The Athenians, having fortified the temple at Delium, were held by 

the Boeotians to have thereby outraged ra v6fufj.a t&v *EXX^wv, and the 
restoration of their slain was refused until its evacuation: Thuc. iv. 97.
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“in cases where the honour and safety of the Delphic 
“sanctuary were concerned; and in these it might safely 
“ reckon on general cooperation from all the Greeks.”

Thirl wall, Vol. I. pp. 435—436.
Greek notions of international right were never 

peculiarly liberal. The Greek coastmen and islanders, 
like our own Saxon ancestors and the Scandinavian 
Vikings, at first regularly practised piracy and held it no 
disgrace1. Hellenic maritime history begins with Mare 
Clausum. Minos, the first lord of the sea, obtained his 
title to supremacy by ridding the seas of pirates2. The 
Greek built his city back from the sea as some prevention 
against piratical surprises8. So late as the days of 
Thucydides the Ozolian Locrians, the iEtolians, and the 
Acarnanians habitually plundered and raided the neigh
bouring lands, while the Carians and Phoenicians across 
the ocean were practised pirates4. Atalanta was fortified 
by the Athenians in 431 B.c. as a check on the piracy of 
the Locrians.

The legatine character was by the Greeks commonly 
respected, and the slaughter by the Athenians and 
Spartans of the envoys of Persia was clearly an admitted 
breach of custom, intended, as it would appear, rather to 
proclaim in the clearest fashion the character of the 
struggle upon which the culprits were prepared to enter, 
than to express the Greek view of international obligation. 
And Xerxes, at all events, bowed to higher law, when, 
refusing the proffered retribution of the Greeks, he 
declined to transgress “the laws of all mankind6.”

Even in the midst of war the herald6 and the trophy7 

were inviolate, and truces were fairly observed. But the 
Greek temper too often got the better of rule. For the

1 Thuc. i. 5.
2 Ibid. i. 4: lb. i. 8: cf. Herod, i. 171.^
3 Ibid. i. 7. *
4 Ibid. i. 5: lb. i. 8: n. 32.
5 Herod, vm. 136: cf. Thuc. i. 67.
6 Thuc. ii. 12: hi. 24.
7 Ibid. i. 29; i. 54; i. 105; n. 22; n. 79; ii. 84.
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citizen soldier life had no value, and he wreaked his 
vengeance in frightful fashion. Pitiless ravage and de
struction marked his path1. Private individuals belonging Greek 
to the enemy state caught in the field, or upon the seas, Warfare* 
were ruthlessly slaughtered, and there were not wanting 
instances wherein not only allies, but unarmed neutrals, 
shared the fate of the merchants of the belligerent city in 
whose company they were found2. No mercy could be 
looked for by the defenders of a stormed city3, and even a 
capitulation might purchase for the women and children, 
and the stranger but the poor privilege of slavery4 

Prisoners of Hellenic race were slaughtered in cold blood5, 
and the fate of the survivors of the hapless Platae6, sons 
of the men whose appearance on the field at Marathon 
had roused to wildest enthusiasm the heart of Hellenic 
patriotism, was but another instance of the spirit which 
guided the conquerors of Melos7, and narrowly failed of 
moving the conquerors of Mytilene8; which signed the 
death warrant of Nikias and the poor remnant of the great 
Sicilian expedition. Even Solon, like Belisarius in later 
days, could poison the water supply of a besieged city9, 
and an Athenian captain could lead a troop of barbarous 
Thracians to the massacre of every soul in a defenceless 
and peaceful country town10.

In ancient Rome in the days of World-Sovereignty Interna- 
there could hardly be an international law being a law amongLthe 
regulating the relations of independent nations: there Romans, 
might, however, have been such a law before the time 
when there was but one people in the Roman World, 
when that World through its length and breadth observed 
the Pax Romana, a peace unbroken save in the far east by 
the restless Parthian, and in the far north by the wild 
bands of the Teuton11.

1 Thuc. i. 114; ii. 19; ii. 23; ii. 25; n. 31; n. 47; n. 66; iii. 7.
2 Ibid. i. 67: lb. hi. 32. 3 Ibid. ii. 68: lb. iv. 57.
4 Ibid. i. 29. 5 Ibid. i. 30; ii. 5.
6 Ibid. hi. 68. 7 Ibid. v. 116.
8 Ibid. hi. 36—50. 9 Thirl, i. 437.
10 Thuc. vu. 11 Kent, Int. L. ed. Abdy, p. 15.
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The Jus 
Gentium:

And, in fact, the Romans did at all times recognise 
certain institutions and customs which might be regarded 
as international. ‘

The Roman Jus Gentium1, though it trenched upon, 
was not coextensive with, International Law. On the one 
hand, it included rules which had no international opera
tion, whilst, on the other, it excluded rules which were at 
once recognised in Rome, and were truly international. 
Jus Gentium was not law international, but law universal: 
the foundation of the system was community of observance 
by men of whatsoever nationality, by men as men, not by 
men as members of different bodies politic.

The Greek teacher explained this common observance, 
if the Roman himself had not already conceived of some 
such ascription, as the setting forth of a certain Jus Natu- 
rale or ^vo-lkov Slkcuov, a law which Nature herself had 
implanted in man, immutable and unchangeable, exact 
justice, self-evident to man exercising the right reason or 
the moral faculty with which he is naturally endowed1 2 *. 
But, whatever may have been the origin of the Jus 
Gentium, whether as an abstractum of the laws common 
to the nations of the Roman world made by Roman 
magistrates for, and applied to, the disputes in which 
foreigners were engaged at Rome8, or whether it was in 
the outset a Roman Equity, its root basis was not even
handed Justice, but the actual practice of mankind. The 
Roman lawyer confessed that Slavery was in accordance 
with Jus Gentium, though contrary to Jus Naturale4; and 
the Roman historian Sallust recognises the same distinc
tion, when, speaking of the desire of the Roman people to 
bring to justice Bomilcar, the Numidian chieftain, who, 
whilst in attendance on his master Jugurtha at Rome, 
and doubtless by his instigation, caused the assassination 
of the Roman protegd and rival pretender Massiva, he

1 Maine, A. L. ch. iii.; Clark, Pract. Jur. ch. xiii.; Austin, Jur. Lect.
XXXI.

2 G. Dig. 1. 1. 9.
4 Just. I. 3. 2 and 3.

3 Maine, A. L. p. 49.



declares “ Fit reus magis ex aequo bonoque quam ex jure 
“ gentium V’

The Romans recognised certain customary rules with Jus 
regard to the declaration of war, the making of peace, the Fetiale* 
framing of treaties, and the protection of ambassadors.
But these rules were not referred to the Jus Gentium, 
but constituted a special system, the Jus Fetiale, the 
guardianship of which was committed to a special body of 
officials, the College of Fetials. The Fetials were the 
Heralds of the Roman people, and, though their science 
may have been essentially Roman, their very existence 
evidenced Roman recognition of international obligation, 
and their duties were purely international1 2.

The Romans, again, recognised certain customary rules Jus Belli, 
in the carrying on of war, a certain Jus Belli3. But in 
practice they showed but small sign of the sway of any 
ameliorating influence. Their war-waging was cruel and 
treacherous to the last degree. The phrase “Punica 
Fides” little became the lips of the men of the Caudine 
Forks4, or the Numantian War; and the aristocratic Sulla 
and the millionaire Crassus might dispute with a Cumber
land the title of “ Butcher.” The men who sacked Agri- 
gentum and Syracuse, who slew noble prisoners even of 
Italian race by thousands in Roman theatres, whose cap
tives were happy to escape by lifelong slavery the horrors 
of mutual slaughter in the arena, had small claim to be 
regarded as peculiarly inspired with the spirit of humanity, 
and exponents of a specially notable international law. 
*****

During the Middle Ages international practice was Interna- 
still rude and unformed. A few attempts to introduce in°theLaW 
something like the reign of law, order and justice, were Middle 
indeed made from time to time during the Dark Ages: a Ages‘ 
few divinely-provided agencies were at work even at the

1 Sallust, Jug. 35; cf. Sail. Jug. 22.
2 Kent, Int. Law, ed. Abdy, chap. i. p. 15 seqq.
3 Sallust, Jug. c. 91; Kent, pp. 23, 24.
4 Livy, Lib. ix.
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darkest hour, striving with their dim rushlights to dispel 
the general gloom, and herald the coming day. But, 
despite them all, international relations were down to the 
16th century characterised by the rudest and most unre
strained demeanour.

Private War was an almost necessary incident of the 
all-prevailing feudal regime which rose on the ruins of the 
Old Empire. And so long as Private War remained 
unrestrained, there was small hope for the wider interna
tional practice. And, indeed, the ground plan of interna
tional law, the group of nations, was almost non-existent. 
On the one hand, the Emperor claimed superiority over 
the civilised world; on the other, each separate kingdom 
was little more than a conglomeration of “imperia in 
imperio.” The Feudal System was in fact a Confedera
tion. The Emperor might advance his claim to a world 
obedience, and men might from time to time find it their 
interest to grant some small recognition to his claim; but, 
at the same time, a King of France, or a King of Italy, 
was confronted by a body of nominal vassals whose power 
individually often rivalled, sometimes exceeded, his own. 
A King of France was de facto forced to maintain himself 
by the support of a Duke of Normandy, and a Mortemer 
or a Varaville might teach barons and suzerains alike to 
beware of a William the Bastard.

And even the assuming Emperor found himself in 
his own Germany scarce more than the head of a loose 
confederation of powerful princes, and Frederick Barba- 
rossa was thwarted and defied by Henry the Lion. No 
real advance could be made until Private War was re
strained within bounds. And here the Catholic Church 
did a great and noble work. For black and evident as 
may have been, and were, the faults of individual Church
men, and great the sins chargeable to the account of high 
ecclesiastics, and even of the Holy Pontiff himself, sins of 
commission and omission, ambition incompatible with the 
character of disciples of the lowly Jesus and successors of 
the Galilaean fisherman, partiality and gross seif-seeking,



which not merely forgot the spiritual in the worldly, but 
set at nought the plainest dictates of morality and justice, 
these failings of the preachers of the gospel of peace must 
not blind us to the vast importance to the world at large 
of the preaching of mighty truths, though by imperfect 
agents. The conception of the Unity of the Church The Unity 
could not but produce a lasting influence, despite the church, 
struggle of Papacy and Empire whereby that conception 
was sought to be realised. Nor could the proclamation of 
the blessedness of peace be wholly robbed of its efficacy by 
the exploits of such exponents of the practice of the 
Church Militant as an Odo of Bayeux, or a Julius II.
And much could be pardoned in priests who secured the 
observance of a Treuga Dei, or Peace of God, although 
individual popes were skilful leaders of men, and indi
vidual bishops were proficient at the dashing out of 
brains.

Beginning with a few bishops in a particular locality, The Truce 
the system of the Truce of God became universal, whilst °ii4i^D< 
in see after see the prelate wielded his spiritual weapons (1136 A-D-) 
for the suppression of war and feud1.

And a yet mightier work the Church wrought for 
mankind when she hurled united Christendom against the 
Saracen2. The motive actuating an Urban II. might be The 
by no means disinterested, might be the clearing of a new k ‘ ‘ 
path to universal empire by turning to good account the 
enthusiasm aroused by a Peter the Hermit, and confound
ing the crosier of Rome with the Cross of the Crusadei 
But however diverse might be the inducements swaying’ 
the parties to the movement,—inducements, according to 
the individual, low and unworthy, or visionary and useless,
—although the Pope might be moved by self-interest, the 
King by King-craft, the Knight by the sheer love of 
fighting, the desire for glory, or the desire to wipe out the 
fstain of a crime, whilst the great mass of the common 
herd were impelled by blind enthusiasm, or the desire to

1 Cf. Howell, Syn. Canonum. Canones, p. 9, pp. 33—35.
2 Prescott and Robertson’s Charles V. section 1.
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expiate a life of sin, with here and there a Godfrey of 
Bouillon, and here and there a Louis the Saint, pure 
hearted heroes who accepted in simple faith the Divine 
Call (Deu le volt!) to the war for the Truth, the defence 
of the Pilgrim and the Holy Sepulchre; although, too, the 
practical outcome in the East itself was in no way pro
portionate to the exhausting expenditure of energy, of 
blood and of treasure; yet the direct gains to Europe and 
European civilisation were more than equal to the cost, 
immense and all-profitable.

The Crusades wrought a social revolution. While the 
crusading baron wasted his strength and his substance in 
distant lands, the burghers of his domain were enabled, by 
taking advantage of his necessities, to purchase trading 
privileges, and, doubtless, some serfs to buy their freedom. 
And the clergy reaped a new and rich harvest by their 
advocacy of the great cause. For was not the Cause of 
God the Cause of his Church, the cause to which monk 
and secular alike urged on the layman who came under 
his influence ? And, while in the preaching the influence 
itself extended, the monarch or baron, from whom the 
vow of the crusade had once been extracted, knew no 
peace until either he had performed it, or purchased an 
indulgence from the preacher. The crusading vow became 
a penance, a new engine in the hands of the cleric, fatal 
even to a Frederick II.

their in- The Crusades, if they did not create, extended and
Chivalry n ^or^e(^ institution of Chivalry. The German youth 

in the days of old had been, on coming to man’s estate, 
solemnly endued with spear and shield in the presence of 
the assembled host: now the ceremony of knighthood 
raised the aspirant to warriors fame to membership of an 
order independent of birth and country, sworn to the 
honour of woman, and the protection of the distressed. 
The vows of knighthood could not but react upon the 
manner of warfare. The code of Honour, the watchword 
of Chivalry, approved the formal defiance of the foe prepa
ratory to attack, and dictated the employment of only



knightly methods of combat: it protected the herald, 
sanctified the pledged word, and in some sort alleviated 
the horror of war. But that code laid down the law for Cruelty of 
equals only, and the rascal rout, the man-at-arms, the Warfare, 
archer, and the common footman, met with small kindness 
in the time of defeat, while the peasant and the towns
man were ridden down without mercy. The history which 
tells of Coeur de Lion and the Saracen prisoners at Acre, 
of Barbarossa at Crema, and Frederick II. at Brescia, of 
Edward III. at Calais, and of Henry Y. at Harfleur, of 
Charles of Burgundy at Nesle1, and Nancy1 2, and of the 
Black Prince at Limoges, the history of almost every pro
longed siege, reveals with abundant clearness how little 
Chivalry sufficed, even in its brightest ornaments, to 
restrain the storms of passion, and expel the lust of 
cruelty3.

The Crusades gave rise to new military orders, Knights 
Templars, Knights of St John, Teutonic Knights, and 
Knights of the Sword, various in origin, various in aim 
and various in fate, but all Knights of the Cross, and 
preparing the way for brotherhoods of charity, for the 
hospital and the lazarhouse.

New paths were opened to commerce; and the cities of Effect 
Italy, Genoa, Florence, Pisa, Venice, and the rest, through Crusades 
which flowed the tide of the movement eastward, sprang ^P011Commerce
suddenly to greatness. Nor was the new commercial and Com - 
activity confined to the South. The Hanseatic League, Unions 
•commencing with the union about 1260 A.D. of certain 
Baltic towns, extended to no fewer than ninety cities, and 
established trading posts throughout the entire North; 
while the League of’the Rhine (cir. 1250) and the Swabian 
League (1376 A.D.) linked the Baltic Confederacy with 
the Mediterranean traders4. Freedom was in the air, 
freedom through federation: federation which worked its

1 Philip de Commines, p. 95.
2 Ibid. pp. 150, 157.
8 Ibid. p. G9, and p. 40; Cf. Hallam, M. A. Chap. ix. Part ii.

4 Cf. Ibid. ii. p. 388.
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noblest exploit when it bound together the mountaineers 
of the Swiss marchlands. Drawing together first in 1291, 
the confederates vindicated the independence won at 
Morgarten (1315 A.D.), now against the Austrian at Sem- 
pach (1386 A.D.), now against Charles of Burgundy at 
Granson, and Morat, and Nancy (1476—1477 A.D.).

And, meanwhile, the liberty which throbbed in every 
beat of the mainland heart, breathed betimes in the free 
air of the wide sea, and the maritime Codes of Oleron, of 
Wisbuy1, and the Consolato del Mare marked the growing 
importance of the ocean track of trade, and formed the 
Rhodian Law of the Middle Ages2.

New ideas, again, were imparted by communication 
with the infidel himself; for, infidel though he was, the 
Saracen yet possessed a store of peculiar learning, and a 
peculiar civilisation, far in advance of that of the Christian 
West. The Crusader might even learn from the Saracen 
a lesson in mercy. Touran-Shah, indeed, the last of the 
Eyoubite sultans of Egypt, put to death large numbers of 
French prisoners (1249—50 A.D.), but his fierce and 
arbitrary temper led to his speedy murder at the hands 
of his own Mamelukes3. And, whilst his conduct had 
some show of justification in the immense numbers of the 
captives, it was altogether exceptional in Saracen practice, 
which, though it enslaved, otherwise treated Christian 
prisoners with comparative leniency, and freely admitted 
ransom4.

The Crusades taught the unity of Christendom: yet 
more, they taught the unity of nations. When French 
and German baron journeyed in company to the Crusade, 
they entered not merely upon a contest with the Saracen, 
but upon a mutual rivalry: a rivalry which showed itself 
in the extolling by each of the power and majesty of his 
own sovereign, Conrad III. or Louis VII., the symbol of

1 Les Us et Coutumes de la Mer, Rouen, 1671: Godolphin, A dm. 
Jurisdiction.

2 Hallam, M. A. Chap. ix. Part ii. ii. 396.
3 Chronicles of the Crusades.
4 Cf. Hallam, M. A. Chap. ix. Part n. pp. 462—3.



INTERNATIONAL RELATIONS BEFORE GROTIUS. 69

his race. The lesson spread to the people at home; and 
Kings to whom the Crusades had brought new honour 
found it so much the easier to overcome the strictly 
defended independence of vassal barons. Feudal power 
was in its essence territorial. The lord was lord of his 
castle, and within the limits of his own domain: and his 
vassals owed him service in respect of landholding. So 
therefore, when the various barons bowed their heads to 
the central power, the sovereignty which resulted was not, 
as it had been in the old days, personal, the kingship of 
the race, but territorial, the kingship of the kingdom.

In the Reformation days men reaped in the political 
field the harvest of the Crusading seed-time.

Hemmed in and thwarted on every side, Monarchy had 
caught at any chance prop capable of lending it support: 
it had won over the lawyer by favour and promotion, and 
by his love of the imperial principles of the Roman 
Civilians, until the royal Courts, the royal Parliaments, 
and the royal law became a power in the land, and things 
to charm by: it had allied itself with the burgher against 
the baron by the grant of privilege and charter, hanshus 
and market-toll, and balanced the wealth of the trader 
against the wealth wrung from the free tenant or the serf: 
it had been fain to constitute itself the advocate and 
protector of the Church, to strike for Christianity against 
the Moor and the Albigensian, and for morality against 
English John: it had watched quietly and astutely to 
profit by the penury of a Robert of Normandy, or the 
rashness of a Charles the Bold: it had matched with the 
heiress of broad domains, Eleanor of Poitou or Breton 
Anne, Burgundian Mary or Isabella of Castile: it had 
studied economy, and saved money, and therewith bought 
a train of artillery, or taken into pay a Free Company, or 
a Company of Ordonnance: and then it had assumed a 
bold tone, it had introduced a Star Chamber, and a 
Statute of Liveries, it had fined and attainted, escheated 
and judicially murdered: and it had gone on and prospered. 
And in the sixteenth century it might raise the paean,
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The for the scale had finally turned, and gone down, and 
afthe^1 Monarchy had triumphed over Feudalism.
Central The shadow of the Empire meanwhile remained, but
ment over ^ wasted itself in a struggle against the rival claims of 
Feudal- the Papacy, until at length the Emperor sank back into 
Decay of a mere German Suzerain Prince indebted for his de facto 
the Holy force to his ancestral dominions; while the Pope was de
Empire, graded to an intriguing Italian potentate, whose exorbitant 
Papacythe ^emPora^ claims> veiled under a spiritual disguise, were 

repelled in more than one quarter of the Christian world. 
The imperial throne of Karl and Otto, the throne of the 
Hohenstaufen, became the heritage of the Habsburgs, 
dukes of the Austrian marchland: Guelf and Ghibelin 
denominated Italian political parties; and good men be
lieved that they might yet be Christians even though 
they denied the spiritual claims of an Alexander Borgia. 
And when, at length, the spirit which had burned in 
Wiclif, and Hus, and Savonarola, blazed out anew at the 
call of Luther in the Reformation movement, and the 
Emperor allied himself with the Pope to crush the rising 
revolt, the success of that movement was fatal to both, 
and territorial sovereignty declared itself in all its 
nakedness.

State of Id the fifteenth century Europe awoke from a long 
theTsth11 s^um^er> and shook off the glamour of the Middle Ages: 
and 16th the Middle Ages with their outward pomp and grandeur, 
Centuries. inwar(j corruption and misery, their external chivalry and 
The Re- gallantry, internal cruelty and oppression. Men had lived 
naissance f.Q war an(j ^ie. now ^ey once m0re, as in old time, lived 

to learn. The spirit of enquiry was abroad. While 
1492. Copernicus taught men the secrets of the universe, 

Columbus gave them a New World, and Yasco di Gama 
opened up a new way round the Cape to the treasure 

1453. house of the East. The fall of Constantinople sent forth 
over the West little groups of Greek exiles, who, received 
and welcomed by the Medici, became for Europe mes
sengers from the world of ancient letters. The invention 
of printing spread the New Learning with unexampled
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speed. Greece crossed the Alps, and found a home 
even in English Oxford. The New Learning paved the 
way for the Reformation. Men cast off the fetters of 
the Schoolmen, and, so doing, loosed the links which 
bound them to Rome. The Church, with strange lack of 
insight, threw herself into opposition to the Humanists, 
at a time when the Monastic Orders had ceased to be 
teachers of the people, and had sunk into sloth and sen
suality, and the prelate was a Prince-bishop. From the 
ranks of the Grecians the Reformer appeared; Reuchlin 
sowed, Erasmus watered, Luther, in the fulness of time, 
went forth to the harvest.

When Luther first appeared, and nailed his famous 
propositions to the old Kirk-door of Wittenburg, the 
Emperor thought to see in him a new pawn in the old 
game of the Empire against the Papacy. But, when it 
became clear that there was more involved in Luthers 
teaching than academic theses, that Luther was not to be 
the puppet of a political party, but the preacher of a 
purer faith, then Charles Y. stood aside from his cause, 
and the friends of the prisoner of the Wartburg recalled 
the days of Hus, and the plighted word of Sigismund. 
But, while the Emperor hung back, the people gathered 
round the Champion of Reform, and even leading German 
princes were found to lend him countenance and pro
tection. The Movement advanced, and the gulf between 
the Emperor and the Reformers grew wider day by day. 
The Peasants’ Revolt, vigorously condemned though it was 
by Luther, lent a handle to his enemies, and the premature 
movement of knights-errant like Ulrich von Hiitten and 
Franz von Sickengen did new injury to the Cause.

Steadily, however, the Truth gained ground. The 
Schmalkaldic Union followed after the Diet of Spires; and 
it became clear that, in no long period, the Reformers, if 
they would secure their liberty, must be prepared to come 
to blows with their imperial ruler. The Princes hesitated 
and doubted; and the fate of Zwingli might by some be 
accepted as an omen.
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But the Battle of Miihlberg (1547) rang the death- 
knell of all hopes of a pacific termination of differences; 
and, for the moment, Charles was master of the situation: 
the leaders of the Protestant party were his prisoners, and 
to him seemed to fall the dictating of the terms of peace. 

1552. But Maurice of Saxony, cool-headed and scheming, was 
biding his time, and, when at last he threw off the mask, 
and the Emperor fled for his life through the Innspriick 
pass, the Treaty of Passau proclaimed to Europe the 
triumph of the Lutheran cause. The united force of a 
proud and powerful Papacy, and an Empire directed by 
the most sagacious and successful of rulers, had failed 
before the resistance of the Protestant princes. The Peace 

1555# of Augsburg confirmed the verdict. The great Charles 
Protest- himself was compelled unwillingly to yield the toleration 
indivMu3 be had so long refused, and Protestant Indivi-
alism. dualism stood free and fetterless in the face of Central 

Authority.
The Yet the Peace of Augsburg, promising, as it did, to
Years’War se^e religious contest, was in fact no peace, but a 
was in one mere pacification: intended to heal all wounds, it left 
struggle untended one gaping sore, and round the Ecclesiastical 
of Indi- Eeservation grew the dispute which was for thirty long 
againstSm years to deluge the fair fields of Germany in blood, to 
Centra^ make her plains the mustering grounds of trooping 

1618— * ravening armies, drawn of the dregs and the flower of 
1648. the peoples of Europe.

Thepre- Those sixty-three years between 1555 and 1618 were 
for the11 but years P^paration, years wherein the nations were 
struggle: consolidating and centralising, girding up the loins for the 

grim days of reaping, when the shock of the ingoing 
should shake Europe from Stockholm to Madrid.

England, The whole North was astir. Elizabeth of England died, 
1603* and James Stuart of Scotland was called to the throne of 

the Southern Kingdom. His accession marks an epoch. 
During the long reign of Elizabeth a change, gradual 
indeed, but all the more sure, had overspread the island 
realm. So long as the Virgin Queen held the sceptre,
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men hardly recognised the change; but, when she lay 
upon her death-bed, and in the few next preceding years, 
when Englishmen were looking anxiously forward and 
around for a successor to the Crown, men felt that old 
things were passing away, that the sole link which bound 
the England of the day to the “Merrie Englaunde” of the 
years gone by would be dissolved, when Elizabeth was 
borne to her rest. The light-hearted children of the 
Renaissance, the Surreys, the Wyatts and the Spensers, 
who had sung and preened themselves in the sunshine of 
the Tudor Courts, disappeared with the last Tudor 
sovereign, and sober “Prynnes, Pirns and Bens” took up 
their places everywhere, in Church, and Closet, and Camp.

England was proud and triumphant. The stormy 1588. 
waves of the Orkneys and the Irish West covered the 
fury of the foes of her Protestantism, and out of the wreck 
of the Armada was reared the greatness of the intrepid 
islanders, the greatness of leaders of the vanguard of the 
New Faith.

The abdication of Charles V.had divided the dominions Germany, 
of the great emperor between two branches of his house, 15°6, 
and, for the moment, the character of his successors, Spanish . 
and German, seemed to promise a divided policy. While 
the Reformers looked with no dread to the accession of 
the mild and just Ferdinand, they saw with apprehension Ferdinand 
that in Philip II. was born again, and intensified, all the 
ancient intolerance of the House of Aragon. In Spain Spain, 
the Inquisitors passed on their iron way, the dread of the 11 

trembling nation, and in the flames of the autos da fe 1598. 
expired at once every trace of Spanish heresy, and the 
liberty, wealth, and prosperity of the Spanish people.
Philip reared the Spanish throne on high, but its founda
tions were the wreck of Spanish national greatness. Then 
Sebastian of Portugal fell on the bloody field of Alcazar 
in 1578, in battle with the Moors, and Philip soon there
after saw his opportunity to advance claims to the crown.
The troops of Alva crushed out every hope of resistance, 
and for sixty years the Spanish yoke sat heavy on

1580—
1640.
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Portuguese necks. When, at length, the enslaved kingdom 
awoke to liberty under the Bragauzas, she found her 
naval greatness gone for ever, and her colonial possessions 
in the hands of strangers.

So in the sunny south Philip reigned, and so he 
prospered. But when, turning to his northern lands, he 
sought to limit the time-honoured privileges of the 
Netherlands, and to force on a people proud of their 
ancient liberties the hated rule of the Inquisition, he met 
with an opposition born of the souls of heroes.

In vain the Bloody Council did its awful work. In 
vain the noblest Hollanders, men who had gloriously up
held the honour of Spain on the hard fought field of St 
Quentin, were hurried one after another to the traitors 
block. In vain were crowds of humbler victims immured 
in loathsome dungeons, or driven into exile. In vain the 
licentious Spanish soldiery were let loose on the flourish
ing cities of the Netherlands. The defeat of Moker Heath 
but whetted the vengeance of the Gueux, but added to 
the already brimming cup of retribution the blood of two 
of the House of Orange.

The Sea-Beggars fulfilled their appointed task. The 
Union of Utrecht marked the beginning of the end. The 
bullet of Gerard of Franche Comte laid William the 
Taciturn low in the Banqueting Hall at Delft, but in 
Maurice was found a worthy successor. England at last 
was drawn into the struggle, and Leicester’s army faced 
the troops of Spain. The fury of Philip turned on the 
English Queen.

But Philip sent his Admiral against men, not against 
rocks and storms. The same winds of Heaven, which 
saved England and blasted the naval supremacy of Spain, 
assured the independence of the Netherlands. The 
contest indeed dragged wearily on, but the event was 
decided when the Invincible Armada drove helplessly 
towards the Orkneys1. The truce of 1609, mediated by 
Henry IV. of France, secured the freedom, political and 

1 See Grotius, History of the Low Countries, Book i.



religious, of the Hollanders, and rent the first fragment 
from the overgrown empire of Spain.

That truce avenged Henry upon his enemy. For, France, 
while all the surrounding nations were ablaze with the 
strife-fire begotten of the Reformation movement, the 
realm of the Most Christian King could not shun infec
tion. From Geneva Calvinistic preachers had carried the 
new doctrines to the cities of Southern France, and the 
flame caught everywhere. But the Catholics stood to Henry II. 
their arms. Henry II. was no friend of the Huguenots, 
and under his feeble successor, Francis II., the all-powerful Francis II. 
Guises took up the Crusade against them. Conde and 
Coligni allied themselves with the Protestants, and a long 
succession of furious wars tore France from end to end, 
and brought destruction on the flourishing commerce of 
the South. For one brief moment the nuptials of 
Margaret of Yalois and Henry of Bearn seemed to 
promise peace, but the bloody massacre of St Bartholomew 
dashed the last hope of reconciliation. Charles IX. died, Chas. IX. 
and his brother Henry III. fled from his Polish Kingdom 15^j'74* 
to assume the fairer crown of France. Epicurean Henry, Henry III. 
granting toleration and civil equality to the Calvinists, 
thereby called into being the Holy League of the Guises, ‘ 
the wreckers of any scheme of conciliation. The proud 
Henry of Guise even dared to aspire to the throne. His 
assassination, and that of his brother, goaded the Catholics 
into fury. The King in self-defence was forced into 
alliance with the Huguenots, and, assisted by them, bore 
down all opposition until his death by the knife of 
fanaticism. Henry of Navarre made small progress Henry Iv. 
against the League till he made his peace with the old 
faith: then the League forgot its enmity, and Philip II., 
who had sought to make his profit of the agony of the 
neighbouring state, was forced to agree to the Peace of 
Yervins. The Edict of Nantes gave toleration and full 1593. 
civil rights to the Calvinists, and France breathed again.

Then Henry turned on his foreign foe, and his blows 
struck home. Spain had interfered in France to assist
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the Guises against the Huguenots, and, when Henry was 
struggling with the League, Philip had instructed Alex
ander of Parma to advance with his Spanish troops across 
the weakened frontier. Resentment, therefore, supported 
policy when Henry IV. determined to fling himself into 
the breach against the House of Habsburg, and, by a 
coalition of the lesser powers, top the towering height of 
Austro-Spanish supremacy. The knife of Ravaillac cut 
short the royal statesman in the midst of his plans, but 
at length France found for him in Richelieu a successor 
right worthy, and, when the great Cardinal passed away 
(1642), and his mantle fell upon Mazarin and Louis XIV., 
it was not the Austro-Spaniard, but the Frenchman, who 
seemed to threaten the liberty of Europe.

In the Peace of Westphalia men reaped the first- 
fruits of the work of Henry IV. and Richelieu. That 
peace rang the death-knell of the supremacy alike of an 
orthodox Holy Roman Empire and of a worldly-minded 
Papacy.

Two institutions there were which influenced in the 
main in theory the mediaeval law of nations, and other 
three which operated as agents in improving practice. 
The two were the World-Empire and the World-Church: 
the three the Crusades, Chivalry and the Roman Law.

To the decadence of four of these forces may be referred 
the deterioration in practice which would seem to have 
set in about the end of the fifteenth century.

The true crusading spirit had expired in Saint Louis1.

1 First Crusade, 1096—1099. Kingdom of Jerusalem founded.
Second Crusade, 1147—1149. Under Conrad III. and Lewis VII.
Third Crusade, 1189—1192. Barbarossa, Richard I. and Philip II.

Death of Barbarossa. Conquest of Acre.
Fourth Crusade, 1202—1204. Latin Empire of the East founded 

(1204—1261 a.d.).
Fifth Crusade, 1228—1229. Recovery of Jerusalem by Frederick II.
Sixth Crusade, 1248—1254. Lewis IX. in Egypt.
Seventh and Last Crusade, 1270. Lewis IX. in Tunis.
Andrew of Hungary headed a minor crusade in 1217, and in 1218— 

1221 John de Brienne led an ineffectual expedition against Egypt.
The crusading spirit found vent also in the Albigensian Wars, in the



It left its traces merely in the outburst which drove the 1492. 
Moor from Granada, in the old time memories which im- the^ru-* 
parted a semi-religious tone to warfare with the Turk and sading 
the Algerine, and the ardour which waned slowly out in spmt# 
the struggles of the Knights of St John. Even before 1524. 
the victory of Lepanto the Most Christian King was found 1571. 
willing to enter into an alliance with the Mahometan 1536—42. 
against the Most Catholic Monarch, and, though the or
thodox cried shame on that impiety1, every day more 
surely the Turk became a factor merely political in Euro
pean counsels. Old faiths die hard, and all Europe had in 
the olden days been at one against the Paynim. But now 
the Hungarian and the Black Mountaineer were left to 
fight the battles of the Cross alone, and even a Sobieski 
could do little more than excite a momentary gleam of the 
ancient soul-fire when he drove the conquering Moslem 1683. 
from closely beleaguered Vienna. And then the over
whelming wave rolled slowly back, and the West rang 
with the names of Eugene, of Charles of Lorraine and of 
Louis of Baden, of Peter and Catharine, and the growing 
power of the Muscovite. But the bones of the last Cru
sader had long since crumbled into dust.

And Chivalry2 had lost its hold on men when Francis I. (2). 
lost all but honour3, when Bayard fell by a ball from a 1525: 
German arquebus4, and the towers of Franz von Sickengen 1524. 
yielded to besieging cannon. It had borne its part in its fall 
the world’s progress, but its direct work was done when ’ 
Cervantes convulsed his generation by the figure of the 
inimitable Knight of La Mancha. It had borne its part 1604. 
when, in an age of darkness and cruelty, it had created a 
knight sans peur et sans reproche, and had made of the

struggle of Spain against the Moors, and in the operations of the Teutonic 
Knights and the Knights of the Sword. The Knights of St John, driven 
out of Rhodes, were planted in Malta in 1522.

1 Robertson’s Charles V. Book vi. (1537 a.d.).

2 For an appreciative account of Chivalry and its work, vide Hallam,
M. A. Chap. ix. part 2.

3 Prescott and Robertson’s Charles V. Book iv.
4 Ibid. Book hi.
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bond-woman of manus and potestas the reigning queen 
of the tournament, and the lady of the baronial hall. The 
good in it was absorbed into the inner life, and bore fruit 
in after ages, but in the seventeenth century its pomp 
was gone, and its characteristic appellation had become 
a mere titular distinction to be won by a buccaneer, or 
bought with merchant’s gold.

(3) The The Emperor and the Papacy had alike failed to fulfil
Empire their mission. The Emperor at no time responded to his 
The ^ Ca^* ^0Pes’ more keensighted, recognised their powers,
World- but, with small prescience, prostituted them to the lofti- 
thTdouble ness Persona^ pride, or to the meanness of nepotism, and 
failure. sacrificed the real in the vain pursuit of the shadowy.

The Emperor failed, as the Pope failed, to constitute 
himself the universal pacificator and arbitrator. The 
Sword availed nothing where the Keys were despised. 
But the Emperor failed for lack of power, the Pope for 
lack of impartiality. The Sword was too heavy for the 
feeble arm which strove to wield it; the Keys lost their 
magic influence when its exercise was bought with a 
price. Empire and Papacy symbolised in outward form 
the majesty of one Law-Giver and one Law; but they 
failed entirely as active international agents.

And perchance the world profited by the double failure. 
The realisation of the ideal of Hildebrand, the creation 
of a Church Militant of the peoples of Earth, fashioned 
after and corresponding to the Church Triumphant of 
the hosts of Heaven, might, like the realisation of the 
dreams of Karl and Otto, have satisfied the aspirations of 
theorists like Leibnitz, but would have bound mankind 
for ever in the choking fetters of hopeless slavery. The 
mind feeds and grows on liberty. The World-Empire and 
World-Church promised Peace, but it was the peace of 
a living Death ; the World chose Independence which 
calls for a larger Life.

Of the failure of Pope and Emperor the appearance 
of the “De Jure Belli et Pacis” was in fact the result, and 
is the lasting proof.
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Grotius himself states expressly that he was excited The Work 
to the preparation of his work by the uninformed and rendered*18 
unhappy state of the public opinion current in his time necessary 
on the subject of the Law of Nations, and by the wild
lawlessness and barbarity in war practice which was the th.eJ 1 Empire
natural outcome of the popular darkness. There were not and the
wanting, he says, those, in his and preceding ages, for PaPacy- 
whom Jus Gentium, the science of the legal relations 
of various peoples, or of their rulers, in war and in peace, 
was an empty name. The evil-sounding dictum of Eu- 
phemus was in every mouth, “For a king or imperial 
State nothing profitable is unjust,” and everywhere the 
opposition of law and arms was held necessarily irrecon
cilable ; while the worse than barbarous practice of pro
fessedly Christian combatants cried shame on the Chris
tian world in the face of Heaven1.

Some there were who, in their disgust and horror, had 
conceived the idea that war was in no case permissible 
to a Christian man2. It was the task of Grotius to show His task: 
that there was a law at once of peace and of war; that 
men were not, as members of different states, released 
from all control in their mutual dealings, and reduced 
to a Hobbian state of Nature; to prove, in brief, the ex
istence of a definitely ascertainable and active law of 
nations.

It has become a commonplace with writers to refer Its occa- 
for the occasion, or for the illustration, of the language ofR10n* 
Grotius to the horrors of the Thirty Years’ War, wherein 
the lawlessness of the unpaid and undisciplined irregulars 
of Christian of Brunswick and Ernst von Mansfeld was 
rivalled by the license of the wild bands of the Croats 
of Wallenstein and Pappenheim, and the glory of the old 
hero Tilly was dimmed for ever in the cruelties of hapless 
Magdeburg. But the conduct of that devil-struggle was 
but the natural and inevitable outcome of the surrounding 
state of society, and of events that went before. The eye 
of Grotius travelled back, not forward; his mind was

1 Proleg. 3 and 28. 2 Proleg. 29.
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The Low charged with memories closer to his heart, bitter memories 
Wars!^ of the history of his own harried native land in the trou

bled days of his childhood1. Grotius, before he became 
“ the Father of the Law of Nations,” was the historian of 
the Low Country Wars; wars which, for relentless savagery 
and unbridled brutality, might vie with the worst ex

.. periences of ancient or mediaeval barbarity. The spirit 
. of evil possesses as in a moment neither a man, nor a 

: nation, nor a world. The perfect work came neither of the
preaching of Macchiavelli, nor of the practice of Mansfeld. 
It came like a waft of poisoned breath from the dead 
ages when the purifying agents were exhausted and gone. 

The Law The state of the law of nations in the last half of the 
il thcflSth fifteenth, and the early days of the sixteenth, century is 
and 16th mirrored in every page of quaint and quick-eyed Philip
centuries. .de (Jommmes.

Spending a long life in the personal service of Philip 
the Good and his headlong son, of Lewis XI. and Charles 
VIII. de Commines was directly in touch with the pre
vailing spirit of his time. The picture which he draws 
of his masters, their contemporaries and their doings, 
is one to excite mixed feelings. We seem with him to 
breathe the air of the camp and the closet, of the tented 
field of the reckless swordsman Charles the Bold, and the 
secret chamber of the false and scheming Lewis. It is 
an age of haughty cruelty and savage vengeance, of plot 
and treason, treachery and lack of faith, of contempt of 
law and slight of honour. In a word, it is the age of 
“The Prince” of Macchiavelli. And yet, withal, it is 
an age of hope, of progress made, and of good to come.

The Wars The war practice of Charles the Bold was, according 
the Bold, to de Commines, in common, mild2. In his younger days

Philip
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1 Grotius was born at Delft on April 10, 1583.
The supposition that the horrors of the Thirty Years’ War excited 

Grotius to the writing of his immortal treatise is contradicted by the 
evidence of dates. The great “De Jure Belli et Pacis” was first issued 
in 1625. Magdeburg was sacked May 16, 1631. Casaubon had seen 
the “ History of the Low Country Affairs ” in 1613.

2 De Commines, p. 95.
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of foreign foray he held back his men from plunder, and Ravage, 
paid for all he took1; but he burnt homes and mills of 
rebels2, and, when he invaded Yermandois, he made “foul 
and cruel war contrary to his accustomed manner3.,, When Hostages.

1 Commines, p. 7.
2 Ibid. p. 70. Cf. Froissart, Chronicles, Vol. i. p. 67.
3 Ibid. p. 95, ut supra. Human nature has changed but little in tha({ 

passage of the ages. The sense of failure had upon Napoleon the samK 
effect as upon Charles the Bold, or so> the following candid remarks of aM 
observant participator in the Russian Campaign of 1813 would seem t(r 
testify:

“ The army, therefore, provisioned itself on its march. The country 
being fertile, horses, waggons, cattle and provisions of all kinds, were 
swept off; everything was taken, even to such of the inhabitants as were 
necessary to conduct these convoys. Some days after, at the Niemen, 
the embarrassment of the passage, and celerity of the first hostile 
marches, caused all the fruits of these requisitions to be abandoned 
with an indifference only equalled by the violence with which they had 
been seized. The importance of the object, however, was such as might 
excuse the irregularity of these proceedings. That object was to surprise 
the Russian army, either collected or dispersed; in short to make a 
coup-de-main with 400,000 men. War, the worst of all scourges, would 
thus have been shortened in its duration. Our long and heavy baggage 
waggons would have encumbered our march. It was much more con
venient to live on the supplies of the country, as we should be able to 
indemnify the loss afterwards. But superfluous wrong was committed 
as well as necessary wrong, for who can stop midway in the commission 
of evil ? What chief could be responsible for the crowd of officers and 
soldiers who were scattered through the country in order to collect its 
resources? To whom were complaints to be addressed? Who was to 
punish ? All was done in the course of a rapid march; there was neither 
time to try, nor even to find out the guilty. Between the affair of the 
day before, and that of the following day, how many others had sprung 
up! for at that time the business of a month was crowded into a single 
day. Moreover some of the leaders set the example; there was a posi
tive emulation in evil. In that respect many of our allies surpassed the 
French. We were their teachers in everything; but in copying our 
qualities they caricatured our defects. Their gross and brutal plunder 
was perfectly revolting.”

“ ... Tlie exacting ambition of Napoleon had as often disgusted his 
soldiers, as the disorders of the latter tarnished his glory. A compromise 
was necessary: ever since 1805 there was a sort of mutual understanding, 
on his part, to wink at their plunder—on theirs, to suffer his ambition.”

“ In the evening of this long day, as the imperial column was 
approaching Gjatz, it was surprised to find Russians quite recently killed 
on the way. It was remarked that each of them had his bead shattered

6w.
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the Liegeois broke their treaty, the hostages in his hands 
were, after deliberate counsel, dismissed subject to con
dition of death if found in arms1. But it was for little 
mercy that that town might look which fell before Charles 
of Burgundy.

Eight hundred prisoners taken in the stormed Dinant 
Prisoners, were drowned in cold blood2. With this butchery ven

geance had to do, but the like cruelty was enacted at 
Liege8, and the men of Nesle expiated the slaughter 
of a herald and of a couple of Burgundians in time of 
truce by pitiless hanging and lopping of hands4.

The The humanity of a Wellington could not protect in
storm. kour 0f storm the defenders of a captured city, a

Ciudad Rodrigo or a Badajoz. A Charles the Bold could 
1476 a.d. put to death by the hundred the Swiss garrison of Gran-

iu the same manner, and that his bloody brains were scattered near him. 
It was known that two thousand Russian prisoners were marching on 
before, and that their guard consisted of Spaniards, Portuguese and 
Poles. On this discovery, each, according to his disposition, was indig
nant, approved, or remained indifferent. Around the Emperor these 
various feelings were mute. Coulaincourt broke out into the exclama
tion that it was an atrocious cruelty. Here was a pretty specimen of the 
civilisation we were introducing into Russia! What would be the effect 
of this barbarity on the enemy? Were we not leaving our wounded and 
a multitude of prisoners at his mercy? Did he want the means of 
wreaking the most horrible retaliation ?

‘‘Napoleon preserved a gloomy silence, but on the following day 
these murders ceased. These unfortunate people were then merely left 
to die of hunger in the enclosures where, at night, they were confined 
like cattle. This was no doubt a barbarity too ; but what could we do ? 
Exchange them? The enemy rejected the proposal. Release them? 
They would have gone and published the general distress, and, soon 
joined by others, they would have returned to pursue us. In this mortal 
warfare, to give them their lives would have been sacrificing our own. 
We were cruel from necessity. The mischief arose from our having 
involved ourselves in so dreadful an alternative. Besides, in their march 
to the interior of Russia our soldiers who had been made prisoners 
were not more humanely treated, and there, certainly, imperious neces
sity was not an excuse.” Vide Segur, Expedition to Russia, Vol. i. pp. 
93—95 ; 103, Vol. ii. pp. 132, 133.

1 Commines, p. 43. The strict “Law of Arms” would have justified 
their execution. Guicc. i. p. 376.

2 Ibid. p. 40.
4 Ibid. p. 95. Cf. Guicc. ii. 233.

Ibid. p. 69.
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son surrendering to his mercy1, and the express terms 
of capitulation did not prevent the Swiss in their turn 
from the sack and firing of Pontremoli, and the slaughter 
to a man of its hapless defenders2. The members of a 
party captured in the attempt to relieve besieged Nancy 
were put to death by the Duke of Burgundy in accordance 
with his view of “the Law of Arms3/’ The ‘‘Law of “The Law

of A ym s ^ *
Arms” of more merciful Italy would have stripped the *
prisoners and let them go4.

Significantly enough, it was not alone in this regard Poison, 
that the Italians earned from Commines the praise of 
self-control. True, the charge of poisoning cisterns was 
brought by the Venetians against Alphonso of Calabria6, 
but Commines held it a sign of the special Divine 
grace attending the French that the Italian country- 
people did not poison the victuals supplied by them to 
the invading army of Charles VIII., or the wells in the 
line of march. “If they had minded,” says he in his 
quaint simplicity, “to have poysoned them, they would 
sure have done it; but because they did it not, it is to 
be thought that our Saviour and Redeemer Jesus Christ 
took from them all desire to do it6.”

The invading French themselves showed small mercy 
to their foes. When Castel Forte7 was taken by assault 
all within were put to the sword, and a similar fate 
awaited Monte San Giovanni8.

On the men of the days of Lewis XI. and Charles VIII. Treachery
chivalry seemed to have lost its hold. Small reliance iessness.
was to be placed in the pledged word, and negotiation was
not merely difficult but dangerous9. The safe-conduct10 Safe-con-
and the legatine character11 afforded a scanty protection, *
and the assassination of John, Duke of Burgundy, in the Assassi-

' & J nation.
1 Commines, p. 139. 2 Ibid. p. 293.
* Ibid. pp. 150, 151.
4 Ibid. p. 255. Guicc. ii. p. 337; iii. pp. 137, 270, 290.
5 Commines, p. 252. 6 Ibid. p. 311; Guicc. i. p. 163.
7 Commines, p. 272. 8 Guicc. i. p. 167; p. 175; ii. 328; iii. 59.
9 Ibid. i. 288; iii. 136; Machiavelli, Works, p. 222.
10 Commines, pp. 53, 136, 267. 11 Ibid. p. 268.

6—2
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presence of Charles VII. stood out from many like inci
dents in nothing save the rank of the parties engaged, 
and the extent of its effects \

Yet the outlook has its brighter side. Commines 
never hesitates to condemn cruelty and breach of faith. 
No Western sovereign would have dared like Sultan Ma
homet Othman1 2 to refuse quarter3, or to offer a price for 
the head of every slaughtered foe. War was not always 
truceless. Paroles were often freely given and received4. 
And, though neutrality was a condition little recognised 
or respected, special reprisals were not infrequent as a 
measure of redress falling short of war5.

A century later it fell to Hugo Grotius to tell again 
the story of Philip de Commines; and the age of Alva 
stands for comparison with the age of Charles the Bold.

“ Seldom,” writes Strype of the arrest in the Low 
Countries in 1556 of the refugee Protestants Cheke and 
Carew, “hath such an act been heard of, or read in 
“ history, unless perhaps the seizing of Dr Story in the 
“year 1569 may have some resemblance of it; who was 
“ surprised also in Flanders, and brought to the Tower by 
“ a wile. But Story had been a most bloody persecutor of 
“ religion under Queen Mary, and ever an implacable enemy 
“ to Queen Elizabeth. This man fled to Antwerp under 
“ this Queen, and was much favoured by the Spaniards, the 
“Queen’s enemies, and appointed by the Duke of Alva 
“ searcher of all ships that came thither for English goods

1 Commines, p. 53. 2 Ibid. p. 296.
3 Louis XIV., however, invading Holland in 1672 issued a proclamation 

threatening fire, sword and the refusal of quarter to the inhabitants of
any town offering resistance. Welwood, Memoirs, p. 242 and p. 403.

4 Commines, p. 305. Breach of parole has always been visited with 
the utmost severity.

“It is evident,” wrote Lord St Vincent to Horace Walpole in 1797, 
“ that Spanish faith will soon be as proverbially base and perfidious as 
Punic of old, or Corsican in modern days, for the prisoners taken both in 
Trinidad and on the 14th of February are now serving in their fleet. 
The Lord have mercy on them, should they fall into my hands! for I 
will show them none ! ” Brenton’s Life of St Vincent, i. 336.

5 Commines, pp. 81, 256.
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“ and heretical books. By which means he still continued 
“ his former practice of persecution. One Parker, master 
“ of a small vessel, employed by certain persons (to which 
“ Secretary Cecill, brother to Cheke, was thought to be 
“privy), arriving at Antwerp, repaired to Story, and in- 
“ formed him of a little ship come from England. Where- 
“upon, in pursuance of his office, he presently went 
“aboard, and then going down into the hatches, they 
“in the ship presently clapt them down, and the wind 
“ proving favourable, brought him away, and lodged 
“him safely in the Tower. And in the year 1571 
“ being found guilty of treason, he was executed.
“ Whether this were to make some atonement for the 
“ treacherous apprehension of Cheke, I leave others to 
“ conjecture

It is the story of the age. Small blame to buccaneers The guid- 
like Drake and Hawkins that they saw no iniquity in the 
plunder of goldships, or the “singeing of Philip’s beard1 2.” the period 
The guiding clue through the political maze of the ciphfofm" 
century before Richelieu is the principle of Go-Religion. Co-Reli- 
That principle, while it sanctified the cruelty of fanati- g n* 
cism8, told for intervention4 * * *.

It was a century troubled and bloodstained; a century 
of the casting off of the bonds of central control; of an 
Israel where every man did that which was right in his 
own eyes, and justified it by texts of Scripture; of jealous The influ- 
and suspicious peace, broken ever and anon by fierce and p^nciple*0 
bloody war; and of meddlesome and suspected neutrality, uponinter- 
When men acknowledged the sway of one Head, spiritual practice*: 
or temporal, they felt some small constraint of law. But

1 Strype, Life of Sir John Cheke, Ed. 1705, pp. 136, 137. Cf. Story’s 
Case, in C. P., 13 Eliz., 3 Dyer, 298 a; Ibid. 300 b.

2 Cf. Cabala, p. 258. 3 Castelnau, Memoirs, p. 248.
4 “No private Interest has oblig’d my Master to make War against

“the French King, but merely the Defence of the Protestant Church:
“ My Master’s design is the Reestablishment of the Church ; their Good
“is his Interest, and their Contentment his End.” Manifesto of D. of
Buckingham on the assistance afforded by Charles I. to Rochelle, published
on the fleet July 21, 1627. Welwood’s Memoirs, p. 81.
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again the nations were in seething as in the days of the 
break-up of the World Empire of Rome. The Christian 
world was cleft in twain between the champions of the 
old order and of the new, of waning Authority and 
waxing Individualism.

There was reason why Grotius could sum up in one 
short chapter the rights and obligations of those “qui in 
hello medii sunt1.” When the future of man was in 
issue, there could be no neutrality for the faithful2. The 
Papacy had failed in practice to realise the ideal of the 
one World Judge, but the Crusades, the Church’s handi
work, had handed down a legacy of fighting faith, whether 
to a John Knox, or to an Ignatius Loyola. And as men 
thought so they fought, sullenly or passionately, but 
always fiercely. They deemed it at once the privilege and 
the sacred duty of the pious prince to succour the dis
tressed of his communion, wherever they might be. And 
“Persecution was the deadly original sin of the Reformed 
Churches3.” A ruler less spiritually minded might fulfil 
his duty with a shrewd eye to territorial aggrandisement, 
and to the balance of power; but with monarchs of the 
stamp of Gustavus or of Philip II. the Faith was a living 
thing, and the mainspring of action.

Christendom was only, and hardly, saved from the 
imminent peril of a condition of universal and perpetual 
warfare through the common recognition of a second 
principle, the practical principle of Limited Assistance; 
a principle which continued to exert an influence for 
good even after Henry IV. had learned that a crown 
was worth the futile form of a Mass, and Cardinal 
Richelieu had flung the sword of Catholic France into 
the scale of German Protestantism.

The principle of Limited Assistance distinguished 
between actual belligerency and active sympathy: it was 
the very antithesis of the modern doctrine of Neutrality.

1 Grotius, De Jure Belli et Paris, Lib. iii. cap. xvii.
2 For instances of the prevailing contempt of neutral jurisdiction 

during the century, seeGrotius, Hist.Book 14, p. 794,andMolloy,pp. 11—13.
3 Hallam.
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It allowed of the enlistment of forces within the dominions 
•of third parties1, and limited, in the case of the auxiliary- 
sovereign, the operation of war to the regiments actually 
put in the field. France was not drawn directly into war 
with Spain when the Duke of Anjou accepted the call 
of the revolted Netherlander. Englishmen cried shame 
when Charles I. lent men-of-war for the subjugation of 
the Huguenots1 2, but they thought no harm that regiment 
after regiment of their fellow-countrymen was enlisted by 
the royal authority, or at least by the royal permission, 
for the service of the Dutch against the Spaniards with 
whom England was nominally at peace; or that ten 
thousand Scots under the Marquis of Hamilton fought 
for German Protestantism against the Empire. There 
was reason in all this, a reason sufficiently indicated. 
When in 1604 a regiment composed of English, Scots 
and Irish, but all Catholics, escaped the vigilance of 
the Dutch, and crossed the seas to the assistance of 
the Spaniards, Britain, notes Grotius, was glad at their
departing, “rejoicing to be rid of them3.”

The Low Countries became the battle-ground of “The His- 
Europe in the great religious struggle. Low Conn-

The fight was to the death. In the days of Alva the tryWars:” 
Spanish used but little mercy. Pillage and devastation4 Pillage 
reigned in the open field; and siege after siege t<ermi- t^tion6*™8" 
nated in a scene of wild licence and savage butchery.
When Zutphen fell before the son of Alva in 1572 no The 
distinction of sex or age stayed the hands of slaughter5,storm; 
and similar deeds of horror were enacted at Rotterdam6, 
at Haarlem7, and at Antwerp8. The body of the Dutch

1 Grotius, Hist. Book 14, pp. 767, 788, 808. Cf. Guicc. iii. p. 323.
2 See the Articles of Impeachment of the Duke of Buckingham (Art. 

vii. and viii.) and Glanvile’s speech on their presentation. Rushworth, 
Historical Collections, pp. 313—334. Ed. 1659. Wei wood, Memoirs, 

]p. 290. Cabala, pp. 144—149.
3 Grotius, Hist. Book 14, p. 808.
4 Grotius, Annals, 5, p. 187, lb. 4, p. 169. Grotius, History, 2,

]pp. 255, 261, 269, 275; Ibid. 3, p. 327; Ibid. 1, p. 238; Ibid. 4, p. 361; 
jlbid. 14, p. 83.4. 5 Grotius, Annals, 2, p. 65'.

6 Ibid. p. 61. 7 Ibid. p. 73. 3 ibid. p. 83.
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leader, Schenck, fallen in an attack on Nimeguen, was 
' exposed to popular insult, and left unburied for two years. 

Acts like these provoked reprisals. Captives from Nime
guen suffered for the contumely offered to Schenck, and 

Reprisals; the Dutch were soon little behind in the ways of cruelty1.
All Spanish discipline perished with the Duke of Parma 

“TheCus- in 15922. His successor had a strange experience. He 
War-^ began, writes Grotius, “ to abolish all the customs of 

war.” Count Mansfeld, thereupon, “ made it a law, 
“ That all Prisoners taken in War, should be condemned 
“to some corporall punishment, and so should all that 
“ assisted the Enemy, by payment of Contribution.” The 
consequences were notable. Prisoners taken by both sides 
being forthwith hanged, the soldiery deserted in crowds, 
or fled at the first onset. A natural revulsion of feeling 
ensued.

“ These things made them admire Antiquity, in the 
“ Obedience of the present Times, and at last made them 
“ return to their old Custom, to redeem their Lands with 
“ Tribute, to make Exchange of Prisoners ; and that he who 
“ Ransom’d himself, should, for the same, give a Month’s 
“ Pay.” And “ the Laws of Arms ” were re-established3.

Spanish discipline was restored by Spinola in 1604 by 
a system of exact reward and severe punishment4. But 
the unhappy Netherlands in the interim had suffered 
hardly.

Prince Maurice did all in his power to restrain his men, 
and sometimes with success, but from time to time they 
broke free from control and pillaged and wasted with fire 
and sword. The troops of Mansfeld spoiled and plundered, 
and used every kind of licentiousness5, while the Holland 
horsemen carried their infamy far into the neutral German 
land6. Grotius marks it as a display of singular continence 
that reinforcements, recovering a town from the hands of 

Booty; plunderers, should restore the booty taken from the towns

1 Grotius, Hist. 1, p. 235. 2 Ibid. 2, p. 301.
* Ibid. 2, p. 305. 4 Ibid. 14, p. 800.
5 Ibid. 2, p. 261. 6 Ibid. 3, p. 349 ; 17, p. 949.



INTERNATIONAL RELATIONS BEFORE GROTIUS. 89

men to its original owners1. On occasion the honour of 
Spanish commanders protected from insult a capitulating 
garrison2; but a Spanish archduke hanged twelve sick Treatment 
Dutch soldiers made prisoners in a stranded vessel on the ersPriSOn" 
pitiful plea that they were taken at sea, where there were 
no laws of arms to be observed3. This last proceeding 
called down, as was to be expected, the prompt reprisals 
of Maurice; but within a little interval the Dutch them
selves instructed their admiral to drown without pity all 
Spanish prisoners made at sea, an instruction only too 
faithfully fulfilled4.

And Spanish honour, which could stoop to assassina- Assassina
tion5, was not proof against the temptation to employ the tl0n> 
legatine protection for purposes of plot and treason6.

A struggle on these terms worked its natural end.
Men grew sick by force of very satiety, and, wearied to 
sheer exhaustion, the combatants at last laid down their 
arms (1609).

But the demon once loosed was not thus quickly to be The Thirty 
chained. Men had scarce couched for a momentary rest, 
when the whole Continent was stirred by the wild strife- !648. 
cries of the Thirty Years’ War, its ferocity and its ravin.

That war was destined under Heaven to do a mighty 
work. It was in one view a mere contest for territorial Its 
independence of German princes against the Empire; in asPects- 
another, it was a revolt of the smaller states against 
Austro-Spanish supremacy, a war of the balance of power; 
in a third, it was a struggle of Catholicism and Protestant-

1 Grotius, Hist. 4, p. 398. 2 Ibid. 4, p. 364.
* Ibid. 14, p. 75. 4 Ibid. 14, p. 793.
s Ibid. 3, pp. 340, 341.
Assassination was a special sin of the age. William the Silent, “ the 

Good Regent,” Murray, Henry III., Henry IY. and the Guises were but 
nobler victims.

Dudley Carleton attached no credence to the charge of “malignity” 
brought against Spanish bullets in 1622, yet claimed to have seen some 
shot by them which were “sufficient to break all quarter.” Cabala, 
p. 328. The Duke of Guise was shot with poisoned bullets; Castelnau,
Memoirs, p. 234.

6 Grotius, History, 14, pp. 817—819.
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ism, of the Old Faith against the New, a crusade of the 
Jesuit against the Calvinist and the Lutheran. But it 
had yet another, and a grander aspect. It was, on giant 
lines, the war of Liberty of Thought against Authority, of 
Individualism against Oppression, albeit men were content 
to fight for the freedom of the prince before the freedom 
of the people, for the religious local option of the ruler 
before universal toleration.

The Peace of Westphalia1 proclaimed the verdict. It 
was the triumph-day of Territoriality. The Emperor 
yielded to the recalcitrants, and the swords of Gustavus, of 
Bernard and Tortenson had found an effective addendum 
to the decrees of the Council of Trent.

The sands of the World Empire as a political power 
had but too surely run. The princes came back to their 
ancient dominions, or to indemnities. Catholic Bavaria 
retained the Upper Palatinate and the electoral title, but 
Charles Louis, the son of Frederic V., was restored to the 
ancestral Palatinate of the Rhine with the dignity of an 
eighth Elector.

Switzerland and the United Provinces were acknow
ledged as independent, while France and Sweden obtained 
wide dominions within the bounds of Germany itself.

And Territoriality reigned, too, in the religious settle
ment. The toleration of Passau and Augsburg was con
firmed and extended, but the fatal “ Ecclesiastical Reser
vation ” disappeared.

Now, at length, there was to be no ambiguity, but 
religion should be a thing of a district and an hour. The 
New Year dawn of 1624 was chosen to usher in a new 
departure, and to its uti possidetis were referred for ever 
the conflicting temporal claims of the rival sectaries. The 
prince lost the jus reformandi, while the subject secured 
liberty of faith and the free exercise of his form of 
worship; but the State Religion was of January 1st, 1624.

Territorial Sovereignty was assuredly realised when 
the world acknowledged a Territorial Creed.

1 Ghillany, Manuel Diplomatique, i. pp. 1—100.



CHAPTER IV.

Grotius and the Science of International Law.

The first view of International Practice presents to interna- 
the student no Rule notion, but a mass of shifting to°be inteL 
precedent and contradictory dicta. International Law to ligible 
be read and appreciated must be reduced to a few simple ^entific. 
statements: in a word, it must be treated as a science.

And a science of International Law, being a science, 
must take as its foundations facts as they are. It must 
rest, therefore, upon the fact of State-Being; and, so 
resting, it must rest upon State-Being with its historic 
concomitants. A science of International Law in old 
Greece had been a science of Citizenship and Alienage, 
citizenship of a City Commonwealth1. A science of 
International Law in Republican Rome had been a science 
of the Roman People and the Stranger; in Rome of the 
Empire a science of World Sovereignty, of the Imperial 
Ruler and of subject provincials2. A science of Inter
national Law among the Barbarian assailants of the 
Roman barrier had been a science of the mutual practice 
of tribe and tribe, of Vandal and Alan, Burgundian and 
Goth, Frank, Saxon and Lombard. A science of Inter- The 
national Law of to-day must be a science of Territorial j of 
Sovereignty. tional Law

It was this science which the Peace of Westphalia 
made realisable; and it was this science that Grotius expound- 
expounded. _ Gr0'

Modern International Law sets out the conduct, in the 
varying circumstances of life, of Territorial Sovereignty

1 Cf. Laurent, Histoire du Droit des Gens} Tom. ii. Liv. 3.
2 Cf. Ibid. Tom. iii. Liv. 2 and 10.
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touched and softened by the improving influences of all 
the agencies which go to create, or the facts which 
constitute, the mysterious evolution which men term 
Civilisation. And of that Law Grotius was “ the Father.”

In “De Jure Belli et Pacis” Hugo Grotius stands forth 
as the Prophet of Justice1 to an age of lawlessness. His 
eye saw the evil in his day, the cruelty and the unlaw ; 
and he knew his Call1 2. In his very title he enunciates 
his thesis. There is a State of War, and there is a State 
of Peace, but Justice is eternal: men around may be law
less fighters, but there is a definitely ascertainable Law of 
Nations.

The term Jus, he notes, covers a threefold ambiguity. 
It may express:

(A) An attribute of action, i.e, that which is just, or 
rather, that which, as not being repugnant to the nature 
of a rational society, is not unjust8.

(B) A personal attribute, or moral quality, faculty or 
capacity, i.e. a right or title—“ qualitas moralis personae 
“ competens ad aliquid juste habendum vel agendum4 * * *.

(C) A rule of moral action, or law3.”

1 The Dedication to Louis XIII. “the Just” is not unworthy of notice.
2 Proleg. 28 and 30.
3 Nam jus hie nihil aliud quam quod justum est significat, idque ne- 

gante magis sensu quam ajente, ut jus sit quod injustum non est. Est 
autem injustum, quod naturae societatis ratione utentium repugnat.

De Jure Belli et Pacis, Lib. i. Cap. i. iii. 1.
4 Ibid. Lib. i. Cap. i. iv.
8 Est et tertia juris significatio, quae idem valet quod lex, quoties 

vox legis largissime sumitur, ut sit regula actuum moralium obligans ad 
id quod rectum est. Obligationem requirimus: nam consilia, et si qua
sunt alia praescripta, honesta quidem, sed non obligantia, legis aut juris 
nomine non veniunt. Permissio autem proprie non actio est legis, sed 
actionis negatio, nisi quatenus alium ab eo cui permittitur obligat ne 
impedimentum ponat. Diximus autem, ad rectum obligans, non sim- 
pliciter ad justum, quia jus hac notione, non ad solius justitiae, qualem 
exposuimus, sed et aliarum virtutum materiam pertinet. Attamen ab 
hoc jure, quod rectum est, laxius justum dicitur. Cap. i. ix.

This passage is suggestive of the origin of Blackstone’s definition of 
“Municipal Law.” (Ante, p. 26.)

“A Municipal Law,” says Blackstone, “is a rule of civil conduct 
“ prescribed by the supreme power in a State, commanding what is right;
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There is Law Natural and there is Law Voluntary. Law 
Both have to do with Human Conduct. and^aw
Man is by nature a social animal and endowed with Voluntary.

“and prohibiting what is wrong.” And at great length he proceeds 
to justify his positions. And, Firstly,

It is a rule, i.e. “ not a transient sudden order from a superior 
“to or concerning a particular person; but something permanent, uni- 
“ form and universal.” Moreover the term rule further operates

(a) “ To distinguish it from Advice or Counsel, which we are at
“liberty to follow or not, as we see proper...Counsel is only matter of 
“ persuasion, law is matter of injunction :”

(/3) “ To distinguish it from a Compact or Agreement: for a
“ Compact is a promise proceeding from us, law is a command directed 
“to us.”

“In compacts we ourselves determine and promise what shall be 
“done, before we are obliged to do it; in laws, we are obliged to act 
“ without ourselves determining or promising anything at all.”

Whence, in brief, it is clear that Blackstone’s “ Municipal,” like 
Austin’s “Proper,” and so also Austin’s “Positive,” Law is command 
addressed to one formerly obliged to obey.

But commands are of two kinds, general commands which are laws, 
and special or particular commands which fall short of law.

With Austin “As contradistinguished or opposed to an occasional or 
“particular command, a law is a command which obliges a person or 
“ persons, and obliges generally to acts or forbearances of a class.” [Pro
vince of Jurisprudence, p. 15.]

And he takes to task Blackstone as having understood by the gener
ality of a Law, as opposed to a Particular Command, obligation on 
persons of a class, not obligation to actions of a class. [Austin, i. 97: 
Clark, Pract. Jur. p. 112 seqq.: Holland, Jur. p. 19 n.]

It is, however, by no means obvious that Blackstone’s words are so to 
be interpreted. Rather it would seem that he desired to lay stress on 
the permanent character of a rule or law as distinguished from the occa
sional nature of a particular order. “ This has permanency, uniformity, 
“ and universality, and therefore is properly a mile.”

That is to say, a Rule, and so also a Law, is a Standing Order with 
uniform, universal application, and so combines the two ideas of opera
tion on persons of a class, and obligation to actions of a class, a combi
nation which does ordinarily appear to be implied in the terms Rule or 
Law. [Cf. Clark, Pract. Jur. p. 112.]

Secondly,
It is “a rule of Civil conduct.”
“ This distinguishes municipal law from the natural or revealed.”
By the Natural Law Blackstone understands such of the Laws of God 

as are ascertainable by Right Reason acting in conformity with the “ one 
“ paternal precept ‘ that man should pursue his own true and substantial

Black
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obliged to 
obey,
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certain faculties. He has a Social Faculty or Desire after 
Society, and he has an Intellect or Reason, a “Judgment 
“to discern Things pleasant or hurtful, and those not only

“ happiness.’ ” By the Revealed Law he means such Laws of God as have 
been directly made known to Man by his Creator through the agency of 
Revelation.

The term “ Civil,” therefore, with Blackstone supplies the function of 
Austin’s “Positive”; it separates the Laws of God, or the Laws given 
by God to Man, from the Laws set by Man to Man, all these being 
Human Laws, or rules of Human Conduct. With each the desideratum 
was a term expressive of operation by determinate human sanctions. 
Unfortunately each of these appellations is exposed to the same objection 
which may be urged against the epithet Municipal; each and everyone is 
fruitful of ambiguity. For the term “ Municipal ” smacks in a certain 
degree of limitation to small communities, or to communities less than 
the State: around the term “ Civil ” group themselves a whole host of 
common interpretations, varying with the antithesis of the moment: and, 
grammatically, law set by God is as truly “Positive,” as is law set by 
Man.

Thirdly,
It is a rule “ prescribed.”
Austin and Blackstone are at one as to the cruelty and unfairness Of 

Ex post facto law, and there seems but small room for animadversion 
upon the latter’s account of the ground of the rule that “ Ignorance of 
the Law is no excuse,” in view of his statement that, when a rule “ is in 
the usual manner notified, or prescribed, it is then the subject’s business 
to be thoroughly acquainted therewith : for if ignorance of what he might 
know were admitted as a legitimate excuse, the laws would be of no effect, 
but might always be eluded with impunity.” [Cf. Austin, i. p. 498.]

Fourthly,
It is prescribed by the Supreme Power.
Here Blackstone proceeds to enumerate a theory of Sovereignty, 

which, stripped of its garb of special pleading and tautological reasoning, 
is in essence identical with that of Austin.

“How,” says he, “the several forms of government we now see in 
the world at first actually began, is matter of great uncertainty, and has 
occasioned infinite disputes. It is not my business to enter into any of 
them. However they began, or by what right soever they subsist, there 
is, and must be, in all of them a supreme, irresistible, absolute, uncon
trolled authority, in which the jura summa imperii, or the rights of 
sovereignty reside. And this authority is placed in those hands wherein 
(according to the opinion of the founders of such respective states, either 
expressly given, or collected from their tacit approbation), the qualities 
requisite for supremacy, wisdom, goodness, and power, are the most likely 
to be found.” [Comm. i. 48.] And .

“ As the power of making law constitutes the supreme authority, so
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“present but future, and such as may prove to be so in 
“ their natural consequences.” That which is opposed to 
this Judgment is opposed to the Law of Nature, that is, 
of Human Nature1. The Law of Nature is rule of con- The origin 
duct arrived at by man pursuing his Social Desire under 0f 
the guidance of his Right Reason, or well-tempered Nature.” 
Judgment. “Natural Right is the Rule and Dictate of 
“Right-Reason, shewing the Moral Deformity, or Moral 
“Necessity, there is in any Act, by either its complying,
“or disagreeing with Human Nature itself, and conse
quently that such an Act, is either forbid or commanded 
“by God, the Author of Nature2.” .

Law Natural is eternal, immutable, as instantly appre
ciable as that twice two is four. “The Law of Nature is 
“so unalterable that God Himself cannot change it. For 
“though the Power of God be Immense, yet may we say,
“that there are some things unto which this infinite 
“Power does not extend. Indeed when we speak so, ’tis - 
“only a manner of speaking that is so far from signifying 
“any thing, that it implies in it a manifest Contradiction.
“For instance then, as twice two should not be four, God 
“Himself cannot effect; so neither can He, that what is 
‘ intrinsically evil should not be evil3.”
wherever the supreme authority in any state resides, it is the right of that 
authority to make laws, that is...to prescribe the rule of civil action.”

Comm. i. 51, 52. Supra p. 36.
Fifthly,
It is a rule “ commanding what is right and prohibiting what is 

wrong ”
This phraseology may involve either of two things, (a) It may be 

merely an unnecessary addition declaratory or explanatory of the idea of 
rule, (b) It may be, and probably was, a lawyer’s assertion of the right
ful inseparability of Law and Justice, or of Law and Morality. Such a 
form of expression, however, as this last implies, confuses that which is 
with that which ought to be. Law, it may well be granted, ought to com
mand the right and to prohibit the wrong. Every law, as being law, is 
legally right, and right, too, are its commands. But that Law and 
Equity may be leagues apart, the name of the Chancery Division is an 
abiding witness to testify.

1 De Jure Belli et Pacis, Proleg. 9.
2 Ibid. Book i. Cap. i. x. 1. Translation 1715.
3 Ibid. Book i. cap. i. x. 5.
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The evi- Law Natural is proved, or made known, in a two-fold 
the Law of manner; by the immediate and necessary agreement of 
Nature, conduct with a Nature reasonable and designed for 

society, and by the confirmation of the approval of all, or 
of the more civilised, peoples1. The Mother of Natural 
Law is Human Nature’s self; a Nature the rightful sway 
of whose Social Affection has the further support of the 
history of the past. Sacred History, teaching that all 
men are akin as the descendants of a common parentage, 
teaches the Brotherhood of Man1 2.

The Law But side by side with Law Natural, there is Law 
Voluutaiy, y0|un^ary4 God Wisdom is not content to leave

men to the guidance of their own fallible human Nature: 
Divine and the Creator still rules by His great Free Will3. And 

that Will He makes known by Revelation, whether to all 
mankind, or to one people. The Divine Voluntary Law 
may never contradict the Law of Nature. But not so all 

Human. Voluntary Law. For there is Human Voluntary Law;
and that of three kinds. There is the Law of the Com
monwealth; there is the Law of the Particular Condition, 
subject to, though not derived from, the Civil Power; and 
there is the Law of Nations4.

Civil Law The Law of the Commonwealth is law of human ordi
nance, occasioned by regard to common profit, and obliging 
by force of common consent. The fulfilling of Covenants 
is dictated by the Law of Nature: is an emanation of the 
Social Desire with its Reason guide; and the obligation 
of Civil Law is grounded in Covenant5. The mother of 
Civil Law is the obligation arising from Agreement or 
Consent6.

But, of Laws of Human Ordinance, some are made for 
the profit of a single society; some for the profit of all 
societies. The laws which are made by common consent 
of the obliged for the profit of a single society are Civil

1 De Jure Belli et Pacis, Lib. i. Cap. i. xii.

2 Ibid. Proleg. 14. 3 Ibid. Proleg. 12.
4 Ibid. Lib. i. Cap. i. xiv. 5 Ibid. Proleg. 15.
6 Ibid. Proleg. 16.
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Laws. The laws which are made for the profit of societies and the
• 1 • IT __ . 1 Law ofm general constitute the Law of .Nations . Nations.

The Law of Nations derives its authority from the 
unanimous approbation of all, or, at least, of many na
tions: its proofs are continued usage and the testimony 
of jurisperiti*.

The system of Grotius, then, is founded on something 
more than a mere confusion of the old vague Law of 
Nature with the rules of International Practice.

His foundation is simply the Just Man. He begins
with Man as Man and with the conception of Justice: he science of
would root his principles in “ some such certain notions,
“as none can deny without doing violence to his judg- upon the
“ ment8.” And if, as he holds, there be a Natural Justice,
his method is correct: the same Justice, which binds the Man
individual as an individual, must bind him as a state-
member. The Law of Nature, which penetrates the
individual conscience, must guide the national conduct.
The Law of Nature is but the expression in conduct of a
dominant and universal craving well regulated4. Justice
is approved of, Injustice condemned, by the consent of
all good men in every relation of life. Justice is the best
state-boundary, and the best defence against the enemy:
it furnishes the strength of a good conscience, and gains
for its follower the good-will of his fellow-men5. That
Justice is, Nature herself declares. What Justice claims,
men have in every age admitted and confirmed. She
speaks by the Right Reason of the Human Being, and
by the Moral Sense of the mighty body of Mankind. Men
are swayed by three forces; by Nature, by the Free
Will of God, and by the Free Will of Man; and from
these they may not escape, whether as individuals, as asaninter

national
1 De Jure Belli ac Pacis, Proleg. 17. actor.
2 Ibid. Lib. i. Cap. i. 14.
3 Proleg. 39. .
4 Cf. 7 Coke, 12, “The law of Nature is that which God at the time of 

“creation of the nature of man infused into his heart, for his preservation 
“and direction.”

5 Proleg. 18—27.
W. 7
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citizens, or in their mutual dealings as members of dif
ferent states. The Law of Nations is to be sought in 
attested usage, but the practice of peoples may never 
rightly deviate from the eternal standard of the code of 
Nature.

It were easy to multiply criticism upon views like 
these. Nature and Conscience are knavish things. Dif
ferences do occur between peoples. Either, then, it would 
seem, Natural Justice is not a clear-voiced speaker, or 
men find it in no way difficult to drown her warning cries. 
If Conscience be the voice of Natural Justice, every man 
shall do that which is right in his own eyes.

And yet is it so ? Is there no Moral Sense abroad in 
the world, no force of moral opinion ? Is there no Moral 
Progress ? Then what of these Conventions of Geneva 
and St Petersburg, this growing power of the Press 
among the peoples of the civilised, these Peace Congresses, 
and these Arbitrations? Do, or do not, the nations ad
vance apace from Independence to Interdependence ?

And is Society as it was in the days of the Georges ? 
Men will not always believe a lie. There is, as Merle 
d’Aubignd said, “ a God in History1!” There is a Moral 
Power abroad whose dictates neither statesman nor nation 
can afford entirely to despise. We see its influence day 
by day. Morality is on the march in the lines of a 
mighty Scheme.

Grotius is Grotius is primarily a preacher of morality. Had he 
mor^than ^een content with this, his might have been the common 
a preacher preacher’s fate. But he went a long step further, and 
ity. painted men as members of societies political and inde

pendent. In the Law of Nature he showed Law Uni
versal: in the Law of Nations he set out Law Inter
national. His Law of Nature is for Man: his Law of 
Nations is for State-members. He defines the sphere of 
International Law by his delimitation of the conception of 
Sovereignty. Sovereignty, the essential attribute of State-

1 D’Aubigne, History of the Reformation, Preface.



Being, combines two notions, positive and negative: the 
positive notion of Government, and the negative notion 
of Independence. The positive right of ruling Grotius 
analyses under the name of the Civil Power: the negative 
right of independence he denotes as the characteristic 
feature of Supremacy.

His Sovereign is the one governor, or the body of
governors, exercising the Civil Power personally or by
delegates1. He casts to the winds the conception of
World-Empire and World-Church. The subjects of his
International Law are Independent Sovereigns.

It is here—here in his anticipation of the Peace of The Sys-
Westphalia by the position which he assigns to Independ- Q^tius is
ence—that the true value of the work of Grotius lies. based^ ^

Independence was no new thing in the worlds expe- pendence.
rience, either in fact or as an ideal state. Autonomy ?r®ek s J Independ-
(AvtovopLa) had a catching sound for Hellenic ears, ence was 
Hellenic Autonomy paved the way to Hellenic Subjec- pendence 
tion, and Greece perished by her patriotism ; for Hellenic of the City. 
Autonomy was not National Independence. A Leonidas 
might die battling for Hellas against the Mede, or a 
Kallikratidas curse the policy which brought Spartan 
commanders to beg their hoplites’ pay at the doors of 
Persian satraps2, but the Greek patriot of the ordinary 
mould was the patriot of the City3. The Greek knew 
no half-way house between the independence of the 
citizen and the servility of the subject. After the vic
tory of Salamis (480 B.C.), Athens assumed of right that 
leadership (Hyepovia) of the Hellenes which the incom
petence of proud and selfish Sparta was content tamely

1 De Jure Belli ac Pacis, Lib. i. Capp. vi. and vii.
Summa autem ilia dicitur, cujus actus alterius juri non subsunt, ita 

ut alterius voluntatis humanae arbitrio irriti possint reddi. Alterius cum 
dico, ipsum excludo qui summa potestate utitur; cui voluntatem mutare 
licet, ut et successorem, qui eodem jure utitur, ac proinde eandem habet 
potestatem, non aliam.

2 Xen. Hell. i. c. 6. 7. Plutarch, Life of Lysander.
3 The Greek conception of a city was not that of a territorial commu

nity but of a community of families: Arist. Polit. iii. c. 9.
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to resign; but the states in her confederacy speedily 
found that Athenian Hegemony was in fact Supremacy, 
and that for them the contribution of the free ally 
was tribute paid to a mistress. And when Sparta, 
putting herself forth as the champion of Autonomy, 
succeeded by the help of the Great King’s gold in the 
subjugation of her rival, she too failed—and failed igno
miniously and more deservedly—in the very hour of her 
triumph.

The Spartan lauded Autonomy, but he practised 
Tyranny, and, chafing under the brutal rule of Spartan 
harmosts, Greece regretted the days of the milder 
Athenian sovereignty. The genius which enabled Thebes 
to overthrow the oppressor was the genius of two only of 
her citizens. The glory of Thebes was born, and died, in 
Pelopidas and Epaminondas; and Hellenic unity came 
behind the spears of the Macedonian phalanx.

The fate of Hellas was natural and deserved. She 
sighed for liberty, but would not grant it. Freedom is 
not for the slave-master, nor for the man without compas
sion. Men best learn mercy by adversity.

Inequality The history of the interpolitical relations of the Greek 
Greekded c^es history of the alternation of Independence and
politics. Subjection: the history of the internal politics of each 

town is the history of Inequality. The city of Lycurgus 
was a state of a ruling military caste, of depressed and 
dissatisfied Perioikoi, and of oppressed and insurgent 
Helots. The Athenians were justly reputed the most 
hospitable of the Hellenes, but slavery was for them a 
natural and necessary institution1, and the Metoikoi of 
Athens might not always possess their souls in safety1 2. 
Sparta had her Xenelasia, Athens her Sycophants3. 
Everywhere throughout Greece citizenship was a privilege 
guarded jealously and religiously against the foreign in-

1 Cf. Arist. Polit. i. c. 6.
2 Xen. Hellen. ii. c. 3. 21.
3 Laurent, ii. pp. 105, 107 seqq. Xenoph. De Rep. Laced, c. xiv. 4; 

Thuc. iii. 16.
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truder1, though not everywhere as in Megara admission 
to the suffrage was equivalent to entry upon the roll of 
the city Gods1 2. And everywhere raged the party feud 
of the Dorian and Non-Dorian element, of Aristocrat 
and Demos. Greece was possessed by three cardinal sins, 
by the selfishness of Autonomy, by the cruelty of Party- 
Hate, and by the narrowness of Exclusiveness. Philip 
was the Avenger.

Union is Peace. War, like Religion, or like Commerce, 
may be under Heaven a Peacemaker. Alexander in his 
career of world-conquest was the missionary of union. 
And Alexander knew his mission. But the early efforts 
of the far-seeing conqueror to bring about the coalescence 
of Hellene and Mede failed before the blind race pre
judices of his own Macedonians. Little wonder that 
Alexander gave way to petulant outbursts of fury, when 
he saw himself thwarted by men who knew how to subdue 
but not to govern3. The time was not ripe.

The Empire of Alexander broke into fragments at his 
death, and the rule of the Successors prepared the way for 
Rome. Rome learned in the school of centuries the secret 
of Empire. Her rule in the days of her World-Sovereignty 
combined the sufficiency of Local Government with the 
efficiency of Centralisation. The Roman subdued, but he 
shared his spoils with the conquered. He, too, had his 
class warfare, his patrician and his plebeian: he, too, had 
his freemen and his slaves, his ruling city and his subject 
provincials. But he won his way out of the trammels of 
caste; he created forms of enfranchisement, and encouraged 
their use ; and, leaving his ancient distrust of the foreigner 
as a natural foe, he exercised a wide toleration, and took 
to himself brothers of the barbarians of the wild North 
;and the distant East. In the Novus Homo, the Freed
man, and a Cosmopolitan Citizenship Rome found her

Three po
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1 Plutarch, Life of Pericles, c. 37. Laurent, ii. p. 99. Aristotle, Polit. 
nn. c. 5.

2 Laurent, n. p. 101.
3 Plutarch, Life of Alexander.
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political salvation. The statesmanship which struck down 
the arms of the Italians by the grant of the Roman suf
frage was the statesmanship of an Eternal City and of an 
imperial Peacemaker. Theirs was no ill fate who were 
content to lose the fearful jealousy of a harried Autonomy 
in the calm security of the Roman Peace.

But at length Pagan Civilisation had wrought its ap
pointed work. The Roman had collected the gods of the 
nations in his great Pantheon. But the Lord Jehovah 
was a jealous God. The World-Empire prepared the way 
for the World-Church, and the Faith of the One Godhead. 
The Barbarian worshipper of Odin and Thor, the Bser- 
serk, the man of Holmgang, of Attestupor, and the “ grim 
ash-play ” was the chosen instrument. He made his way 
shyly and half-timidly across the Gallic frontier: Roman 
generals sought him out, admired his bone and sinew, and 
enlisted him as a legionary. And he went to Rome, and 
gazed around in sipnple curiosity at the novel and the 
grand. And enervated Roman citizens smiled, and know
ing Roman masters winked, and hired him as a gladiator. 
And a Roman people was amused. But he was not un
observant : he was noting all with those keen blue eyes; 
and at last he knew his power. That was an evil day for 
Rome. In a burst of wild joy he raised his battle-shout, 
and there was none could stand before that sweeping 
blade. Across Gaul, through Spain, and over the strait 
he went with one mad rush; he crossed the Danube, and 
he swept on through the Alpine passes: and he sacked 
the Imperial City. He seemed the Destroying Angel of 
Imperialism.

But Civilisation might not perish at the hands of 
Barbarism. The Imperial Idea lived; the World-Church 
was reared by her Head on the ruins of the World- 
Empire : and Barbarian Franks became the champions 
of Orthodoxy. So the Barbarian bowed to Roman 
Majesty. But the Barbarian stood for Independence. 
His Independence was, however, neither the independ
ence of. the city, nor the independence of the State, but
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the independence of the tribe. It was not till, laying the inde
aside his roving and making for himself a settlement, he of the166 
had collected and combined the scattered fragments which tnbe» 
lay around him, welding them by his own native genius, 
that the lines were laid for Independence of a new order.
The Feudal System was a system of Territorial Inde
pendence. .

And this is the Independence of Grotius. The Inde
States are territorially independent. The State Sove- of^rotius

reign is over all persons and in all causes within hisisterri- 
i . . torialinde-dominions supreme. pendence.

■ This would scarcely seem a particularly hopeful pro- What 
mise for the foundation of a science of International governs 
Law. And to advance a step further, in the laying down the con - 
of the proposition that International Law is evidenced by states? 
Practice, would appear either to recommend the pursuit of 
an ever-escaping shadow-rule, or to point to an Interna
tional Law left sticking in its shell. Practice is of the 
past: civilisation is progressive.

There is only one conclusion : International Law may 
never be perfect: but in that International Law partakes 
merely of the character of all earthly things. The most 
perfect actually existent legal system is not incapable of 
improvement. Municipal Legislation is doomed to follow 
eternally in the wake of practical need.

A theory of International Law, however, to be prac- What is 
tically applicable, must provide for improvement. test of

Where is the corrective ? Grotius finds it in his int®r" ,. national
Natural Justice. right?

There was little or nothing new in his conception of Grotius 
the Law of Nature1, His was not, indeed, that old “Law ^LaVof 
of Nature” which pervaded all Creation, animate and Nature, 
inanimate, that vague and subtle Great Spirit whose 
manifold working in all material things the poet souls of 
antiquity perceived, and hastened to acknowledge; it was 
not Ulpian’s Jus Naturale, a law of Instinct, a law common

1 See Holland, Juris2)rudencef chap. iii.
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to man and beast1; still less was it International Law, 
Jus inter Gentes. The Stoics had taught of a Law of 
Nature which was the perfect norma, or rule of life, for 
men; and Grotius, too, told of a Law of Nature which was 
the rule of human conduct, Law Universal, incumbent on 
men by force of their very rational human being2.

His dis- It may be that Grotius was guilty of an error of judg- 
tmction of ment jn hjs employment of the term “Jus Gentium.” He 
Nature distinguishes aptly enough between the Law of Nature 
of Nations whose evidence is the Moral Sense of Rational Mankind, 

and the Law of Nations which is of Human Ordinance 
and evidenced by Practice3. But in designating the Law 
of Nations by the name “Jus Gentium,” he opens the 
door to endless confusion.

It may be, again, that Grotius ascribed to the term 
“ Jus Gentium ” in the mouths of Roman writers a de
finiteness which did not belong to it. It may be—it 
seems to me certain—that in the mouths of these writers 
Jus Gentium was not always a consistent notion. The 
Actual sometimes approaches, sometimes falls short of the 
Ideal. When, at length, the field has been strictly limited, 
and limited to Human Conduct, men fail in practice to 
reach the standard of perfection ; and a distinction must 
be drawn between that which is and that which ought to 
be. There were Roman writers, it is very certain, who 
hesitated to affirm the necessary coincidence of their Jus 
Gentium with Jus Naturale4. Their Jus Gentium was, 
I apprehend, commonly Law Universal; but universal as 
being the expression of a common practice5.

The Jus Gentium of Grotius is likewise evidenced by 
practice.

Grotius But Grotius was confessedly a Reformer, and, as such,
being a 
reformer

1 D. i. i. 1. 3. Inst. i. 2.
2 Cf. 7 Coke, 12—14. Moleville, Private Memoirs, iii. p. 360.
3 Cf. Selden, Mare Clausum, Book i. chap. 3.
4 Inst. i. 3. 2. Sallust, Jug. c. 35 ut supra.
5 But see Maine, A. L. chap. iv. and Maine, International Law, 

Lectures i. and ii.
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was of necessity obliged to appoint as the standard of was 
international Justice in Peace and War some nobler test refer tot0 
than actual Usage. The lauding of simple Usage to 
Mansfeld and Christian of Brunswick had been as futile 0f right 
as the preaching of a purer morality. Grotius knew his 
Age, and he chose his ground accordingly. And just as Practice, 
the prompt and universal applause which hailed the ap
pearance of De Jure Belli ac Pacis, coupled with its per
manent popularity, constitutes the fullest and highest 
proof of his moral diagnosis of men, so the almost imme
diate improvement in international practice following 
thereupon, coupled with the continuous and certain pro
gress since his day of the forces and ideas of Peace, is the 
best attestation to the soundness of his premisses1.

Grotius took the stern figures of Practice and National 
Independence, and draped them in the coverings of Con
science and Good Opinion. His Law of Nations was a 
fact: it was rule of conduct, the rule of conduct observed 
in their mutual dealings by all, or by the greater number 
of, civilised peoples possessing national independence—a 
rule of conduct operating therefore within the sphere of 
that independence, i.e. within the sphere of Territorial 
Jurisdiction.

But Grotius never cast loose from the sheet-anchor of Hence his 
his hopes of improvement: he never lost sight of the Law 
of Nature with its central figure of the Rational Just the Law of 
Man. Nature-

Grotius referred for the evidence of his Law of Nations 
to continued Practice, but he grounded its authority pri
marily in Consent, and so ultimately in the Moral Sense 
of Rational Humanity. He filled in with his Law of 
Nature the yawning gaps in his Law of Nations: and 
preached the blessings of temperamenta while he acknow
ledged a stricter right.

True, he had one ally the value of whose assistance The 
can hardly be overestimated. Of the great agents in the ^rs^n 
amelioration of international practice during the Middle obtained a 

1 Maine, Int. L. p. 23.
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Ages, four had lost their ancient power. But the fifth, 
the Roman Law, was still held in honour. It had sur
vived the wreck of the old Empire and the jealousy of the 
common lawyer1. The Roman Law, like the Roman 
Faith, stood by the force of a moral power, and the hold 
of the Civil Law, like that of the saving Faith, seemed 
destined to be eternal. Lawyers had, in time gone by, 
borrowed largely of its dicta while affecting to repudiate 
its sway. Grotius, while he drew on all antiquity for 
precedents and proof, had in the Roman Law an unfailing 
storehouse of principles; and he used it unsparingly2. 
And the obligatory force which men acknowledged in 
those principles as rules of a municipal legal system, they 
carried with them when they were enunciated as laws of 
international conduct3. The rules of Roman Law spoke

1 Maine, Int. L.t pp. 16 et seqq.
2 Cf. Maine, Ancient Law, p. 97.
3 A somewhat different view of the position of Grotius seems to be 

taken by the Rev. T. J. Lawrence (‘4 Essays on some Disputed Questions 
in Modern International Law,” Essay iv.).

“Modern International Law, of which Grotius must be considered the 
“father, was in its origin an attempt to find a working substitute for the 
“exploded theory of universal supremacy. It obtained rapid and com
plete success because it pressed into its service the generally received 
“doctrine of the existence of a State and a Law of Nature. It set forth 
“that since States had no common superior they were in the same condi
tion as men before civil governments arose, and like them were ruled in 
“their mutual intercourse by Natural Law. Natural Law postulated the 
“equality and independence of those who lived under it, and therefore all 
“fully sovereign states were equal and independent. Sovereignty was 
“territorial because Natural Law, as interpreted in the Roman Jus 
“Gentium, held each individual unit among its subjects to be absolute 
“owner of the soil which belonged to him. The notion that the Jus 
“ Gentium was an international code of antiquity based upon the Law of 
“Nature, brought about a wholesale adoption of its rules, especially those 
“which regulated proprietary rights; and thus modern International 
“Law was filled with principles and details taken directly from the legal 
“system of ancient Rome. We see therefore that Grotius reared the 
“magnificent fabric of his system on the foundation of a double mistake. 
“It was a speculative error to suppose that the so-called Law of Nature 
“was a positive code actually existing among men; and it was an error 
“of fact to suppose that the Jus Gentium was regarded by the Roman 
“lawyers as a body of rules for the settlement of disputes between nations.
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with the voice of accepted authority in De Jure Belli ac 
Pacis.

But, after all, the Grotian system could not have ob- BuUhe 
tained lasting reverence, save by force of its intrinsic system 
excellence. Its roots struck deep because they met a stood by

r J . its mtrm-
kindly soil. Man is, past doubt, a moral and a social sic excel- 
animal; and he loves to hear of his native worth. Pride lence’ 
may be a moral factor. So Grotius thought, and so he 
spoke : and his preaching, therefore, was not wholly thrown 
away. His teaching rests on a certain foundation, on the 
foundation of the grandest fact in history. There is a There is a 
Law of Nature which is not a fleeting day-dream. Nature

“Yet had it not been for these errors it is difficult to see how he could 
“have found materials for the construction of his system, and it is certain 
“that if it had been constructed it would never have been received and 
“acted upon.” [Essays, pp. 187, 188.]

I should be disposed to acquit Grotius of both the errors laid to his 
charge. If I am right in my reading, there needed no calling in of an 
assumed analogy between the condition of individual men in an assumed 
State of Nature and of nations in a State of Independence—although 
such an analogy was set up by Puffendorf and his followers—to establish 
the applicability of the Law of Nature as understood by Grotius to the 
mutual dealings of States. The conception of a “State of Nature” was 
a favourite with the contemporaries and successors of Grotius, but I fail 
to see that any unhistoric State of Nature constitutes an essential part in 
the foundation of the system of “the Father of International Law.”
The Grotian Law of Nature is, I opine, based upon the simple premise 
that most men are reasonable and naturally just, a condition of things 
which is altogether unaltered by the entrance of the individual into any 
State-membership. States are at root but collections of individuals; and 
that which is naturally just is just for the man as man, for the man in 
every condition to which he may be called. If most men are reasonable 
and naturally just or honest, they will unite in approving certain conduct 
under certain circumstances; and the rules of conduct so approved are 
Nature’s Laws. The conclusion seems inevitable: nor does experience, 
nor the moral progress of mankind give it the lie in fact. Moreover, 
though the Roman Jus Gentium was impressed by, and did yeoman 
service for, Grotius, I should hesitate to hold that he regarded it as an 
actual system of International Law, that, in fact, he looked on its exist
ence as more than an evidence of the working among the Romans of a 
morally-guided Right Reason. I freely admit, however, I do not appear 
to have the support of common authority, e.g. Wheaton, Elements of Int.
Laio, Part i. chap, i, Cf. also Maine, Int. L., p. 38, and Ancient Laiv, 
chap. iv.
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which is 
not wholly 
fanciful.

The Law 
of Nature 
is the Law 
of God.

The Law 
of God is 
set out in 
a progres
sive civili
sation.

“ This Jus Gentium of the Imperial jurisconsults is 
“ identical with the Law of Nature, or Natural Law, of 
“many modern ethical and juridical writers; and both 
“are, in fact, the law of God, made known somewhat 
“dimly to the whole human race at all times, and set 
“forth with unmistakable certainty and transcendent 
“power in His revealed will. This is, in truth, the 
“ highest law by which moral beings can be governed; 
“highest in its Lawgiver, who is omnipotent over each 
“ individual man, as well as over societies and states; 
“highest in the absolute perfection of the rules which 
“ it contains; highest in the absolute cogency of the 
“commands which it utters; highest in the absolute 
“obligation of the duties which it enforces; highest in 
“the absolute certainty and irresistible coercive power 
“of the sanctions which it wields, and which operate 
“ upon the deepest spiritual nature of every human 
“ being1.”

The Voice of God speaks in a progressive civilisation. 
The history of Humanity, rolling on through the ages, has 
its days of glory, and again its days of cloud, but the sum 
of the whole is the history of advance. The history of 
International Law is the history of Humanity in a par
ticular relation.

Men recognise the good and commonly pursue it, 
though often with perverted judgment. The age of 
rough gives way to an age of polished stone, and at last 
the stone arrow passes into smokeless gunpowder. Saint 
Louis lauded the faith which cleft the skull of the infidel 
rather than dispute with him2. So late as the time of 
Coke the opinion prevailed among the lawyers, whatever 
might be the practice of monarchs like Francis I., that 
there might be no peace with the infidel. “ All infidels,” 
says Coke, “ are in law perpetui inimici, perpetual enemies 
“(for the law presumes not that they will be converted, 
“that being remota potentia, a remote possibility), for

1 Maine, Int. Latv, pp. 34, 35.
2 Joinville, Memoirs of Louis IX., Part i.



“between them, as with the devils, whose subjects they 
“be, and the Christian, there is perpetual hostility, and 
“can be no peace; for as the Apostle saith, 2 Cor. vi. 15, 
“Quae autem conventio Christi ad Belial, aut quae pars 
“ fideli cum infideli, and the law saith, Judceo Christianum 
“ nullum serviat mancipium, nefas enim est quern Christus 
“ redemit blasphemum Christi in servitutis vinculis detinere. 
“Register 282. Infideles sunt Christi et Christianorum 
“inimiciV* The Crusaders in Religion’s name mangled 
prisoners in barbarous fashion2, and beheaded shipwrecked 
Saracens with wild shouts of mockery3. The career of 
Mont fort in Languedoc was one long chapter of savage 
and relentless butchery4. The lay preaching of Machia- 
velli that a prince wise and prudent cannot, nor ought to, 
keep his parole, when the keeping of it is to his prejudice, 
and the causes for which he promised removed5, is matched 
by the Church’s doctrine that no faith need be kept with 
heretics, and the Church’s willingness to absolve the 
obedient sovereign from the obligation of his oath.

Man must be judged by his age: God by His perfect 
work. We are surprised and horrified at the cruelty dis
played even by our immediate forefathers. Maximilian I., 
exercising reprisals in Serravalle, hunted the inhabitants 
with blood-hounds6: the slave-owning fathers of the pre
sent generation employed the same agents in the Southern 
swamps, as our own great-grandfathers used them in the 
pursuit of thieves on Salisbury Plain.

When the French took Capua (1501 A.D.) during a 
parley the whole body of the inhabitants, without regarding 
sex, age or condition, were subjected to the most revolting 
and barbarous ill-usage. Noble Capuan women were sold 
for a few pence in the streets of Rome, and the son of a 
Pope was not ashamed to be openly a leader in the odious

1 7 Rep. 17. 4 Inst. 155.
2 Geoff, de Yinsauf, cc. 34, 56.
3 Ibid. c. 61.
4 Sismondi, Histoire des Frangais vi. chaps. 24 and 26—28.
5 Machiavelli, The Prince, c. 18.
6 Guicc. iv. p. 307.
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The his
tory of 
Inter
national 
Law is a 
history of 
certain 
progress. 
The Law 
of Nature 
is the ex
pression 
for amoral 
force
which does 
exist. 
Whatever 
be the 
forces at 
work, 
Civilisa
tion is pro
gressive.

villany1. Later opinion condones in some degree the 
ferocity of soldiery in the heat of a storm1 2, but modem 
practice permits the women and children to with
draw before a bombardment3, and cares kindly for the 
wounded.

The history of International Law is on broad lines the 
history of progress. And even within narrow bounds of 
time it is possible to trace advance.

The Law of Nature is the expression for the action 
on Man of an innate moral force. It spoke in the Greek 
philosopher4 as in the Saxon war thane5: it was an aspira
tion or a hope.

It taught the Hellene to contrast himself with the 
Barbarian and to bring forth fruit worthy of his supe
riority ; to acknowledge a law for the Greeks which was 
more strict than that acknowledged by mankind at large. 
The law, so plead the Platseans before their merciless 
judges, forbids Greeks to slay prisoners freely surrender
ing6. The plea unhappily availed nothing, but there 
was a “ Law of the Greeks ” nevertheless; and it was an 
improving law. The Athenians did not hesitate to immo
late Persian prisoners before the battle of Salamis (480
B.c.) as an offering to Bacchus the Devourer: the Thebans 
before Leuctra (371 B.c.) could not bring themselves to 
offer a human sacrifice, deeming it barbarous and im
pious7. Greek generals ravaged and burnt without mercy, 
and confounded in a common fate the soldier and the 
peasant; but Xenophon depicts his ideal king as making 
an agreement with his foe that the labourers on the land

1 Guicc. iii. p. 59. It was Caesar Borgia.
2 Selections from the Dispatches of the Duke of Wellingtont 138 and 

800.
3 Cf. Memoirs and Correspondence of Field-Marshal Viscount Comber- 

meret n. 63—66.
4 Apol. Sokr. c. 33.
5 Baedae Historia Ecclesiastical n. c. 13.
6 6 5e vdfios rots"EXX^trt pij Kreivew rotirovs, Thuc. in. 58.
7 Plutarch, Life of Pelopidas, cc. 21, 22.
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should be let alone on either side, and the operations of 
war confined to those bearing arms \

Greeks were always cruel, and the Greek word at times 
untrustworthy, but the Greek felt that the gods were 
against cruelty and lack of faith. Perjury provokes the 
gods, says Klearchos1 2. And the destruction of Mykalessos 
was worthy only of savages3.

And the same Law of Nature spoke in the sagas of the 
hard fighters of the North, men who asked and gave no 
quarter, and scorned to die the straw-death. It told of 
Ragnarok, of the destruction of Odin and Thor, of Loke 
and Hemdall, and the reign of purity and peace.

“ Then comes the mighty, the strong from on high, 
“ who governs all. His judgment uttered, peace will be 
“established, and what is to be kept eternal and holy 
“ determined4.”

It taught the Roman in spite of the conqueror’s pride 
to learn of the Greek and the Jew; and it prepared the 
way for Christianity.

1 Xen. Cyrop. 5. 4.
2 Xen. Anab. n. 4. 7.
3 Thuc. vii. 29, 30.
4 Vicary, Saga Time, p. 286.



CHAPTER V.

The Science of International Law. 

[A.] Normal International Law.

Three Co- From the root-conception of Territorial Sovereignty 
offoe168 are derived naturally and obviously three all-important
conception Corollaries, namely, that 
of Terri
torial A. All States are formally equal;
reignty B. The principle of the Non-Intervention by one

State in the internal affairs of another admits of but a

would 
include 
the whole 
ofthelnter- 
national 
Law of 
Peace were 
Inter
national 
Law a pure

single exception, viz. the imperative necessity of self
protection ;

C. Territory and Jurisdiction are coextensive.
And in these rules would, if International Law were a 

pure science of Territorial Sovereignty, be comprised the 
whole law regulating the relations of independent States 
within the International Circle in time of peace, the whole

science of 0f what may be termed Normal International Law.
Sove- But International Law is not a pure science of Terri-
reignty:. ^ona! Sovereignty. Certain correctives must be applied 
not so. before these broad principles can be treated as repre

senting the conclusions of modern International Law. 
Nations For, while men are nationally independent, they are 
depend** internationalty interdependent. And, while past practice 
ent, and proves past recognition of legal obligation, the forces of 
progreT-1S exfending civilisation will constantly suggest present ame- 
sive. lioration. Every day sees the formation of new ties of
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intercourse among men, and each immediate satisfaction 
of want reveals another need.

Every year the nations become less self-sufficing, and Commerce 
more dependent upon the interchange of products. There maker.8*06 
seems no limit to the fertility of invention, or to the field 
of discovery: Commerce, resting upon mutual need, ranks 
chief among peace-makers: a nation of shop-keepers is not 
a nation naturally inclined to war. Wars have, indeed, 
been excited from time to time by the refusal of the right 
to traffic1, and rival traders have fought fiercely for the 
possession of exclusive privileges.

English Christianity has not been proof against the 
worldly advantage arising from the forcing upon China 
of the opium curse; Englishmen and Dutchmen have 
wrestled, like Roman and Carthaginian of old, for the 
sovereignty of the sea, and the ties of a common peril 
and a common Faith could not prevent a Massacre of 1623 a.d. 

Amboyna2. Great Empires have been raised by long years 
of desperate struggle on the foundation of trading fac
tories : and the race of rival companies has in no few 
instances resulted in open warfare. Governments have 
not always been strong enough to resist the demand of 
rash speculators to interfere on their behalf in foreign 
states. Englishmen are not entirely unfamiliar with the 
name of a “ Bond-holders’ War,” and recent action with 
regard to the Delagoa Bay Railway is an apt illustration 1889. 
of the difficulty experienced by statesmen in the attempt 
to distinguish between the obligations of national credit 
and the defence of a private undertaking dictated by hope 
of profit.

But, at bottom, the spirit of Trade is the spirit of 
Peace. In our great Indian Empire itself, the creation of 
an unrivalled galaxy of military3 and administrative talent, 
the British power is a peace-maker.

1 Grotius, Mare Liberum, c. i. Cf. Mare Clausum, p. 4. Joannes de 
Solorzano Pereira, De Indiarum Jure, Lib. n. cap. 20, §§ 34—56.

2 Gardiner, Hist, of England, v. 242.
3 “Conquest was the condition of existence.” Alison, Hist, of Europe 

from the Fall of Napoleon, i. p. 14.
W. 8
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What will 
be the 
political 
system of 
the future? 
The Great 
Monar
chies.

The 
Empire 
of Russia.

The
British
Colonial
Empire.

The
United
States.

And every day the ramifications of commercial rela
tions, before which even the conservatism of China and 
Japan is quickly yielding, spread through a further area, 
and become the more involved.

What the future may have in store for the world in 
the political field it is impossible so much as to surmise.

The great Oriental monarchies of antiquity, Chaldsean, 
Assyrian, Median, Babylonian and Persian, like the empire 
of Rome and Alexander, made for peace1. Lawless tribes 
might own a dubious subjection, and satraps be actually 
encouraged to wage petty wars, but it was something to 
have secured the acknowledgment of the supremacy of 
a “king of kings.” And to-day the Muscovite dominion 
is a pacificator. The world has seen no more curious and 
wonderful history than that of the extension of the sway 
of the Scandinavian Varangians over that wild mass of 
Turanians and Aryans, of Europeans and Asiatics, Slavo
nians, Fins, Letts, Chazars, Tartars, Georgians, Circassians, 
Turkomans and the rest, which make up the unwieldy 
empire of the Caesar of all the Russias1 2. And still it 
moves on eastward and southward, upon Corea, upon 
China, upon Persia, upon Afghanistan and upon Armenia, 
and, it may be, on Constantinople and Japan.

The marvellous advance, again, of the British Colonial 
Empire throughout the globe, and recent movements in 
the direction of imperial federation, furnish matter for 
mighty problems, and encourage the boldest anticipation, 
while the United States afford a standing example of a 
great peace-power.

We may not know the future; but, meanwhile, every 
acceleration in communication, and every extension of know
ledge which tends to break down the wall of race-prejudice, 
must tend to change the face of international practice, 
and to hasten the coming of Peace. Perfect peace can

1 Rawlinson, Five Great Monarchies. Maine, International Laiv,
p. 10.

2 Segur’s Russia and Peter the Great. Freeman, Historical Geography, 
chap. xi.
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only come of perfect trust, and perfect trust of perfect 
knowledge. Interdependence induces toleration, and toler
ation can find no more congenial exercise than in the 
distinction and recognition of the rightful sphere of Inde
pendence.

A. All States are formally equal.

State-Character is a fact, and that whether recognised The 
or unrecognised. Formal Recognition is, however, wont equality 
to precede the admission into the International Circle,— of States, 
that is, into the communion of States,—of any assertors Tliee , */. . necessity
of new-born national independence. And for this there is for Recog- 
good reason. For although all states able and willing to nitlon* 
perform international duties are de facto entitled to the 
benefits of international distinction, the political conse
quences of the entrance of a new community within the 
International Circle touch such world-wide interests, that 
states of assured position may well claim to scrutinise the 
credentials of the applicants before undertaking with them 
the obligations of a mutual compact.

Two styles of recognition must be kept entirely and 
clearly apart. There is Recognition of Belligerency and 
Recognition of Independence.

Recognition of Belligerency consists merely in the ac- Recogni- 
knowledgment by neutrals, or by the original sovereign, ngerency," 
that a revolted community is, by reason of its position 
and organisation, entitled during the course of the struggle 
with the mother-state, to the war-privileges belonging to 
a state. That recognition rests upon the importance of 
the intercourse of the revolted community with the recog
nising state. Self-protection is the only complete justifi
cation for Recognition of Belligerency1.

In order that such Recognition may be completely 
justified, practice requires the union of three circum
stances.

1 Hall, International Law, p. 28.
8—2
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and
Recogni
tion of 
Indepen
dence.

(a) There must be an actual armed struggle still 
continuing, and to all appearance likely to continue, 
between a body of rebels and the forces of their state- 
government ; in other words, there must be a tangible 
revolt, coupled with no manifest likelihood of its imme
diate suppression.

(/?) The body of rebels must be possessed of certain 
easily recognisable belligerent characteristics. They must 
be under the direction of an organised and responsible 
government. And that government must exercise au
thority within a determinate territory, and command a 
regular army prepared to observe the ordinary laws of war.

(7) The necessities of intercourse must compel action 
on the part of the recognising state. The locality of the 
site of belligerent operation will be in this regard the 
grand criterion \

Recognition of Independence is matter for more mature 
consideration. The political effects of such recognition 
are all extensive and important2. A mother country may 
well be trusted not to acknowledge the independence of 
rebels earlier than is absolutely necessary, but with neu
trals the case is otherwise. With these sympathy and 
sentiment are only too apt to outrun reason and law. 
“ The recognition/’ writes Mr Boyd, “ of the independence 
“ of Texas by the United States, although it preceded that 
“ of other nations, did not take place till 1837, and all sub
stantial struggle with Mexico was over early in 1836. 
“But in the case of the Hungarian revolt in 1849 the 
“conduct of the United States in investing an agent in 
“ Europe with power to declare the willingness of his 
“government promptly to recognise the independence of 1 2 3

1 For the case of the Recognition of the Confederate States by Great 
Britain, see Hall, International Law, pp. 31—34. Cf. Speeches by the 
Rt. Hon. John Bright, M.P., ed. Thorold Rogers, pp. 110 and 446.

2 For legal effects of Recognition see The City of Berne v. The Bank 
of England, 9 Yes. Jr. 347 ; Bolder v. The Bank of England, 10 Yes. Jr. 
352; Dolder v. Lord Huntingfield, and St Didier v. Lord Huntingfield, 
11 Yes. Jr. 283. Cf. Barclay v. Russell, 3 Yes. Jr. 424; Folliott v. Ogden,
3 B. and E. 726, and 1 H. Bl. 123.
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“ Hungary in the event of her ability to maintain it was 
“ unjustifiable towards Austria. The sympathy which the 
“ American people undoubtedly felt for the Hungarians 
“ should not have been expressed officially, more especially 
“ as the geographical position of both countries prevented 
“ the United States being in any way concerned in the 
44 matter1.’'

Recognition of Independence to be rightful must not Recogni- 
go beyond recognition. It must be an acknowledgment justified 
of an actual preexisting fact. To precipitate recognition, only by 
whether of Belligerency or of Independence, must be and neces- 
regarded as an inimical act towards the original state- 
government, an act which may well be met by a declara- of fact, 
tion of war2.

When in 1825 Canning formally recognised the in- TheRecog-
dependence of the revolted South American colonies of the Inde-
Spain, his intention was in fact to seek compensation for p®“d®nc® 

i i „ „ . . -r . ... oftheSouththe preponderance of France m the Peninsula by “ calling American
“ the New World into existence to redress the balance of ^y^^at 
“the Old3”; but his action was none the less capable of Britain 
ample justification. At the end of a struggle prolonged 
through fifteen years,—thanks largely to the assistance 
afforded by British capitalists and by British bayonets 
trained in the battles of Wellington4,—there remained no 
trace of Spanish dominion in Columbia, Chile or Buenos 
Ayres, and the power of the mother country was re
presented by but a trifling force in Mexico and Peru.
English sympathies, which had been displayed in the 
most active fashion during the war, united with English 
commercial interests5, which were largely involved, in

1 Wheaton, Elements of International Law, edited by A. C. Boyd,
1880, p. 38.

2 Letters of Historicus, p. 6. Kent’s International Law, ed. Abdy,
;p. 57.

3 Alison, Hist, of Europe from the Fall of Napoleon, ii. pp. 715, 716.
4 Ibid. ii. p. 716.
5 Ibid. ii. pp. 620—622. British loans to the Liberal Government in 

{Spain and to the governments in the revolted Spanish colonies between 
31820 and 1850 amounted, according to Lord Palmerston, to the vast sum 
(of £150,000,000.
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favour of an imitation of the example of the United 
States, which had recognised the independence of the 

1822. Each of the revolted states now

and the 
United 
States
(1822-1825) republics in
justifiedPby possessed its separate and regularly organised Govern-
the exist- ment. England would, therefore, have been fully i us
ing posture . ° ... J J
of affairs, tified had she granted recognition in 1822, when she 

attempted to obtain from the Powers at Verona some 
assent to that course. The Duke of Wellington declared 
in a note to the assembled plenipotentiaries, that, while 
the connection subsisting between the subjects of Great 
Britain and other parts of the globe had long rendered it 
necessary for his sovereign to recognise the existence de 
facto of governments formed in different places, so far as 
was necessary to conclude treaties with them, the relax
ation of the authority of Spain in her South American 
colonies had given rise to a host of pirates and adventurers 
—an insupportable evil, which it was impossible for Eng
land to extirpate without the aid of the local authorities 
of the adjacent coasts, she being thus forced to recognise 
de facto a number of self-created governments1. The 
four Powers, Austria, Prussia, France and Russia, however, 
held themselves aloof, and rightly, their interests not 
being involved in the same way as were those of Great 
Britain1 2. Recognition by England followed in natural 
course, its delay being seemingly mainly accounted for by 
the anxiety of ministers to move with caution in view of 
the critical condition of affairs on the Continent.

International courtesy is an all-important factor in 
international politics. The monarch in the days of chi
valry was prompt to defend his honour. The honour of 
the prince has now become the honour of the nation; and 
the history of the international relations of republican 
States, of the United States and the United Provinces, 
hardly encourages the idea that Democracy is less quick to 
take umbrage and resent insult than the proud hereditary

Import
ance of 
Inter
national 
Courtesy.

1 Alison, Hist, of Europe from the Fall of Napoleon, ii. p. 629.
2 Hall, International Law, pp. 75—77. Kent’s International Law, ed. 

Abdy, pp. 97—100.



NORMAL INTERNATIONAL LAW. 110

ruler. The late Sackville episode (1888) has doubtless 
many aspects, but, in a more favourable light, it affords 
an example of national solidity of feeling1.

States, like individuals, have their reputations to
establish and sustain. The Primacy of the Great Powers
is an accepted fact in modern politics; but the governors
of mighty empires can no more now than in the days of
the Balance of Power afford to set at nought the general
public opinion of the minor states. There is a moral force
abroad which can make pause even the irresponsible
master of two million splendid fighting men. The Press
has become a power2, and, thanks to telephone and electric The
current, the reasons and resolutions guiding a Cabinet of
to-day are known and criticised to-morrow throughout the communi-
length and breadth of a dozen kingdoms. On the one a(jds to the
hand, neither state nor individual can act with impunity necessity 
• • t . for care ofm entire disregard ot the force of social disapprobation : national
on the other, the slightest show of disrespect, be it con- ^^ta'

1 Cf. the cases of M. Genet in 1793, Mr Jackson in 1809, and 
Mr Crampton in 1856. For instances of the pretensions of the United 
Provinces, see Wicquefort, pp. 228 and 230.

2 The power of the Press is not an unmixed blessing. Mawkish 
sentiment may be doubtful humanity. General more truly humane than 
Wellington never commanded an army; yet he wrote: “ To offer a public 
“ reward by proclamation for a man’s life, and to make a secret bargain 
“ to have it taken away, are very different things; the one is to be done,
“the other, in my opinion, cannot, by an officer at the head of the 
“ troops.”

Col. Wellesley to Lieut.-Col. Close, 8 July, 1800. Dispatches 13.
But when a British naval officer in our day set a price by proclama

tion on the head of the Mahdi,—a proceeding which might, if sustained, 
have preserved some thousands of not wholly worthless lives, an indig
nant British public secured the prompt recall of the inhuman offer. Nor 
were there wanting humane persons to condemn in no measured terms 
in the columns of the British press the shooting down of the advance- 
guard of hordes of invading Arabs as the slaughter of “poor savages 
“ rightly struggling to be free.”

“Even the very clemency of one age appears cruelty to the more 
“ compassionate feelings of the next.” (Stanhope.) It may be that our 
descendants may deem self-defence a crime.

3 “ The nation which has been a party to a general system of interna- 
“ tional law, becomes an outlaw to all nations if it breaks its engagement 
“ towards any one ” (Cobden). Speeches of Richard Cobden, p. 460.
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tempt of a flag or neglect to return a salute, can hardly 
fail in the present day of wide and instantaneous circula
tion, and of corresponding resentment. It was not without 
reason that the colossal genius of Leibnitz could be con
tent to debate through a couple of hundred quarto pages 
a disputed point of international etiquette1. A perfect 
knowledge of, and a perfect care for, the requirements of 
international courtesy are an all-essential equipment of 
every national official1 2.

Disputes Disputes as to the precedence of Ambassadors formerly to pre- a a v
cedence. frequently assumed the dignity of national struggles and 

defeated the best efforts of diplomacy3.
The great A great contest of the kind between the representa- 
France tives of France and Spain, arising out of the pretensions 
and Spam. 0f Philip II. to exact the precedence formerly accorded to 

his imperial father, Charles V., disturbed the peace of 
every Court in Europe for more than a century, and led 
from time to time to scenes of disorderly and excited 
brawling4.

... / This dispute well-nigh brought about a new papal
.... - ; schism in the later sessions of the Council of Trent, inter

* rupting with an unseemly wrangle before the very altar 
1563 a.d. the high religious function of Saint Peter’s Day (1563). 
1661 a.d. It culminated in 1661 in a wild fray in the streets of 

London between the suites of the rival embassies. The 
Count D’^strades and the Baron de Yatteville were at 
the time of this last the respective representatives of 
France and Spain at the Court of St James’s. The Swedish 
ambassador, Count Brahe, being about to make his public 
entry, the various foreign resident ministers, in accordance

1 Manning, Law of Nations, p. 31.
2 In all that concerns the rights and duties of public ministers, 

Wicquefort’s “Rights, Privileges, and Office of Embassadors and Public 
“ Ministers ” is a perfect mine of ancient precedent. See also G. F. 
de Martens, Precis du Droit des Gens, Lib. iv. ch. 2. Two volumes of 
Rousset’s Supplement to the Corps Universel of Dumont are taken up 
by an account of the ceremonial of European Courts.

3 Wicquefort, chaps. 24 and 25.
4 Ibid. pp. 209—220.
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with the then prevailing custom, sent their coaches to 
attend the ceremony. Anticipating disturbance the Duke 
of York had ordered out a troop of horse and some com
panies of foot, but the officers, having received no instruc
tions to interfere actively in the event of a fray, remained 
calm spectators of a scene of confused fighting. For each 
of the rival ministers had made preparations to contest 
the question of precedence by force of arms. But the 
Spaniards, having brought over some guards from Ostend, 
enlisted in their service certain English, and substituted 
covered chains for their ordinary carriage traces, cut loose 
and killed the Frenchmen’s coach-horses, and so carried 
the day by rendering it impossible for their adversaries to 
proceed. Several persons on both sides were killed on 
the spot. Vatteville, however, bought his victory dearly.
Upon the first news of the incident Louis ordered the 
Spanish ambassador in Paris to depart within twenty-four 
hours, and instructed his minister at Madrid to take in
stant leave unless he obtained complete satisfaction for 
the insult offered to the French Crown. Philip IV., infirmV 
and ailing, was in no condition to resist the demands off 
his all-powerful son-in-law. He agreed to recall Vattevillefij 
to instruct his ambassadors to absent themselves from all 
ceremonies at which those of France should assist; and to 
make through the newly-appointed Spanish representative 
at Paris a formal declaration of his orders. But this tem
porary settlement did not prevent the subsequent revival 
of the dispute.

Similar contests1 have been waged with similar heat, Other 
though fortunately without its more outrageous features, contests- 
between the representatives of France and the King of 
the Romans, of Portugal and Hungary, of the Venetian 
Republic and the Electorates, and between ministers of 
many small powers. Sweden refusing to yield place to 1643-1648 
France at the Congress of Westphalia, to avoid con- A,D' 
troversy between the two allies, separate sessions were 
held at Munster and Osnaburg.

1 Wicquefort, pp. 221—235.
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The negotiations of Elizabeth and Philip III. brought 
about in 1600 by the mediation of Henry IV. of France 
came to an abrupt conclusion in consequence of the claim 
advanced by the English, on the ground of ancient prac
tice with regard to Castile, to precedence of the Spaniards.

Even the order of signature of treaties has been erected 
into a point of national honour, and has endangered many 
settlements1.

At length the Powers became convinced of the ne
cessity for arriving at some general agreement for the 
prevention of these irritating and ceaseless disputes, and 
on March 19th, 1815 the representatives of the eight1 2 

great states assembled in Congress at Vienna signed the 
following regulation:

“ In order to prevent in future the inconveniences 
“ which have frequently occurred, and which may still 
“ occur, from the claims of Precedence among the dif- 
“ ferent Diplomatic Characters, the Plenipotentiaries of 
“ the Powers who signed the Treaty of Paris have agreed 
“on the following Articles, and think it their duty to 
“ invite those of the other Crowned Heads to adopt the 
“ same regulations.

“ Art. I. Diplomatic Characters are divided into three 
“ classes.

“ That of Ambassadors, Legates, or Nuncios.
“ That of Envoys, Ministers, or other persons accredited 

“ to Sovereigns.
“ That of Charge d’Affaires, accredited only to the 

“ Ministers for Foreign Affairs.
“Art. II. Ambassadors, Legates, or Nuncios only shall 

“ have a Representative character.
“Art. III. Diplomatic characters charged with any 

“ Special Mission shall not on that account assume any 
“ Superiority of Rank.

“Art. IV. Diplomatic characters shall rank in their

1 Wicquefort, pp. 377—379.
2 The eight were Austria, Spain, France, Great Britain, Portugal, 

Prussia, Russia and Sweden.



NORMAL INTERNATIONAL LAW. 123

“ respective classes, according to the date of the official 
“ notification of their arrival.

“ The present Regulation shall not occasion any change Represent- 
‘ respecting the Representatives of the Pope. thePope.

“ Art. Y. There shall be a regular form adopted by Form of 
' each State for the reception of Diplomatic Characters of of^p1^11 
‘ every Class. matic

“ Art. VI. Ties of consanguinity or family alliances 
‘ between Courts confer no Rank on their Diplomatic tic Agents 
‘ Agents. The same rule also applies to political alliances. aiiiedYy8 

“ Art. VII. In Acts or Treaties between several Powers family or 
'that admit the alternity1, the order which is to be ob
‘ served in the signatures of Ministers shall be decided by tion of
‘ballot1 2 3 4 5” SignaturesDall0t • in Acts or

Three years later (November 21, 1818) the plenipo- Treaties, 
tentiaries of the Five Powers3 represented at the Congress Q^gresg 
of Aix-la-Chapelle agreed to a protocol, whereby their of Aix-la- 
respective Courts recognised in Ministers Resident ac- l8l8]elle, 
credited to them an intermediate class, in point of pre- introduc- 
cedence, between Ministers of the Second Class and tl1on of the 
Charges d’Affaires4. Resident-

A lamentable example of the ill consequences of the 
neglect of international courtesy was afforded by the contempt 
proceedings of the British in the early days of the century of 
in contempt of the American flag. The action of Captain American 
Douglas in 1806 in firing into, boarding and burning the during' 
“Impetueux,” a French seventy-four, when a-ground with-the 
in a few hundred yards of the North Carolina shore5, century, 
though a gross infringement of the rights of national Jf1(united* 
territorial jurisdiction calling for prompt reparation, might States 
have been excused in itself as an unfortunate incident of j^isdicial 
the peculiar heat of the struggle in which England was tion.

1 G. F. de Martens, Precis du Droit des Gens, Lib. iv. c. 2, § 6.
2 Hertslet, Map of Europe by Treaty, Yol. i. pp. 62, 63. This Regula

tion formed Annex xvii. to the Vienna Congress Treaty of June 9, 1815.
3 Austria, France, Great Britain, Prussia and Russia.
4 Hertslet, Map of Europe by Treaty, Yol. i. p. 575.
5 Mr Madison to G. H. Rose, March 1st, 1808. Papers relating to 

America presented to House of Commons, 1809, p. 72.
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engaged with Napoleon, justifiable, perhaps, by Bynkers- 
hoek’s principle of the legitimacy of the continued pursuit 
of the foe into neutral waters dum fervet opus\ But 
American grievances against British officers wTere not 
confined to violations of neutral territory consequent upon 
pursuit of an enemy.

Captain Whitby, commanding an English squadron 
cruising off New York, fired upon a coasting vessel within 
a mile of the American shore, killing an American citizen 
on board1 2. The greatest irritation, however, was occasioned 
by the outright assertion by Great Britain of a right in 
her naval commanders to search all neutral vessels, and to 
impress for service in the British fleet any British seamen 
found thereon.

In 1804 Captain Bradley, of the British frigate 
“ Cambria,” exercised this assumed right in the very 
harbour of New York, and beat off by open force the 
officers of the port3.

But it remained for Admiral Berkeley to crown a long 
series of acts of high-handed aggression in the famous 
affair of the “ Leopard ” and the “ Chesapeake.”

It may be, indeed, that American officials were not 
altogether blameless in their method of registration of 
American citizens, nor American captains too particular 
in their manner of shipping seamen. If Lord St Vincent, 
who, though a distinguished seaman, was an English First- 
Lord of the Admiralty, may be believed on a matter of 
personal experience, there was more than laxity in American 
practice in this regard.

“ Mr King is probably not aware,” he wrote to Erskine 
on March 13, 1801, “of the abuses which are committed 
“ by the American consuls in France, Spain, and Portugal, 
“ from the generality of whom any Englishman, the consul 
“ knowing him to be such, may be made an American for

1 Bynkershoek, Quaestiones Juris Publici, Bk. i. c. viii. Kent, Inter
national Law, p. 328.

2 Mr Madison to G. H. Bose.
3 Ibid.
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“ a dollar. I have known more than one American master 
“ carry off soldiers in their regimentals, arms, and accou- 
“ trements, from the garrison at Gibraltar, and there can- 
“ not be a doubt but the American trade is navigated by 
“a majority of British subjects, and a considerable one
“ too1.”

When in 1814 the U. S. frigate “ Essex ” struck to 
H. M. S. “ Phoebe ” and the “ Cherub ” brig, there were 
nearly a hundred British sailors serving on board the 
American, many of whom were drowned in the attempt to 
avoid capture by their countrymen by swimming to shore1 2. 
And no fewer than one hundred and eighty British sea
men were found among the crew of the captured U. S. 
frigate “President” in 18153.

But, on the other hand, the Americans fairly com
plained of a system whereby, while the protection of the 
national flag was violated, the scrutiny of national charac
ter was vested in the officer directing the hurried visit of 
a pressgang, or in the angered commander of a short
handed man-of-war. Mistakes were inevitable and doubt
less frequent. It was claimed that such a mistake was 
made in the case of the seaman Robbins, who was executed 
at Jamaica in 1799 for mutiny on board H. M. S. 
“ Hermione4.” And mistake undoubtedly there was in 
the great case of the “ Chesapeake.”

Early in April 1807 application was made through the 
Secretary of the Navy at Washington for the surrender of 
certain deserters from a British man-of-war5. Commodore 
Barron of the U. S. frigate “ Chesapeake ” replied by 
showing that, though three of the men in question had 
taken service with him, they were in fact free to do

But the 
method of 
enforce
ment 
adopted 
was no 
less un
justifiable 
than dan
gerous.

The affair 
of the 
“Leo
pard” and 
the “Che
sapeake” 
1807.

1 Lord St Vincent to the Hon. T. Erskine; Brenton’s Life of St 
Vincent, n. p. 57.

2 Alison, Hist, of Europe, xm, p. 424.
3 Ibid. p. 427.
4 Clarke on Extradition, pp. 35, 36.
5 Mr Secretary Smith to Commodore James Barron, 6th April, 1807. 

Papers relating to America, House of Commons, 1809.
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so, being American citizens who had been impressed by 
the British frigate “MelampusV,

On June 22nd, 1807 the “ Chesapeake ” frigate put 
out to sea from Hampton Roads. In Lynnhaven Bay 
she passed two British men-of-war, one of them being 
the “ Melampus,” without molestation, but shortly after
wards a British line-of-battle ship lying off Cape Henry 
got under weigh, and stood out from her anchorage, 
seemingly with the object of speaking the American. 
When the British vessel, the “ Leopard/’ Captain Hum
phreys, came within hail, Commander Barron gave the 
order to heave to. A boat then came off from the 
“Leopard,” and the officer in charge handed to the 
American commander two documents, one being a letter 
from his captain, the second a copy of an order from 
the Hon. Vice-Admiral Berkeley, Commander-in-Chief of 
H. M.’s ships on the North American Station, requiring 
the surrender of certain specified deserters supposed to be 
serving on the American. Commander Barron replied 
denying knowledge of the men described. Thereupon, 
without further parley, the British poured in a broadside 
and continued a galling fire with such effect that, in 
a few minutes, the American, finding useful resistance 
impossible, in her entirely unprepared condition, hauled 
down her flag, and sent an officer on board with her 
surrender. But the English captain, refusing to treat 
the “Chesapeake” as a prize, contented himself with 
sending a boat’s crew, who took off four men, three of 
them being seamen whose surrender had been demanded 
and refused at Washington. One of the men so taken 
was subsequently executed, he being, seemingly, actually 
a British subject. The three first demanded were on 
satisfactory evidence American born. The “ Chesapeake ” 
had three killed and eighteen wounded1 2.

The report of this untoward affair created, as was

1 Answer of Commodore J. Barron.
2 Papers relating to the Encounter between His Majesty’s Ship 

‘ Leopard ’ and the American Frigate ‘ Chesapeake,’ pp. 21—43.
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natural, the most profound excitement in the countries 
directly interested. Even before the arrival of authentic 
information, Canning wrote to the American minister in 
London promising the most prompt and effectual repara
tion should the responsible British officer be found in 
fault1; and, on the receipt of fuller intelligence, he de
clared in the most unqualified fashion that his Majesty 
neither then nor at any time maintained the pretension 
to search for deserters any ship of war in the national 
service of a foreign state1 2.

It is to be regretted that these early and just senti
ments did not guide the subsequent counsels of the 
British government. True, the American President, in 
the first heat of natural and righteous indignation, re
sorted to the measure, as much precautionary as retali
atory, of excluding by proclamation all British men-of-war 
from the harbours of the United States, a measure which, 
in the then existing state of affairs, operated to the 
particular advantage of the French, whose vessels con
tinued to enjoy the comfort and protection of American 
neutral harbours. True, too, the American government 
showed an equally natural desire to discuss under cover of 
this last outrage the whole question of the right of search 
asserted by Great Britain, whether exercised on national 
ship or on merchantman3. And true that, in the situation 
of the moment, the power to compel the service under 
her national flag of her every efficient seaman was of vital 
interest to Great Britain.

These considerations, nevertheless, ought not to have 
been suffered to interfere with a prompt and generous 
confession of wrong-doing, and equally prompt and 
generous reparation. Nor should the memory of a bygone 
American War of Independence, wherein French aid had 
not been wanting to the rebels, nor the suspicion of a
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1 Mr Canning to Mr Monroe, July 25, 1807. Cf. Mr Canning to Mr 
Monroe, Sept. 22, 1807.

2 Mr Canning to Mr Monroe, August 2, 1807.
3 Mr Rose to Mr Madison, March 17, 1808.
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present American sympathy with French interests, have 
prevented an act, not of magnanimity, but, of common 
justice.

The British government, however, was led to adopt an 
attitude which was calculated, not only to repel reconcilia
tion, but, to irritate in a yet higher degree a natural pride 
already wounded to the quick.

Admiral Berkeley was, indeed, recalled and his action 
disavowed, but he suffered no further punishment. 
Canning, in the very letter in which he repudiates the 
assertion by Great Britain of a “ general and unqualified ” 
right to search ships of war for deserters, does not hesitate 
to declare that the right and practice of search had been 
exercised by Great Britain from the earliest ages of the 
British naval power, and that without any qualification or 
exception in favour of national vessels. According to the 
British minister, the British Crown had merely “ fore- 
borne ” on special grounds during the course of a short 
century to instruct its naval commanders to search for 
deserters foreign men-of-war1. And when a special 
British envoy was despatched to Washington with in
structions to confine his negotiations strictly to the sole 
question of the reparation for the attack on the “ Chesa
peake/’ he was ordered to insist, as a necessary preliminary 
to entry upon even this narrow field of discussion, upon 
the prior withdrawal of the defensive proclamations of the 
American President.

And, on this wretched point of supposed honour, a 
negotiation, the prompt and successful termination of 
which was called for by every consideration alike of 
justice and expediency, was suffered to fall through*1 2.

Great Britain continued to assert her right of search 
for deserters at least as against merchantmen, and that

1 Mr Canning to Mr Monroe, Sep. 9, 1807.
2 An arrangement for the settlement of the difference made with 

the American Government in 1809 by Mr Erskine, the British represen
tative at Washington, was disavowed by the British Cabinet as having 
been made in excess of instructions, and the peccant minister recalled.
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assertion afforded the cardinal and ready pretext for the of the 
War of 1812—1814. The question was not dealt with by searchwas 
the Treaty of Ghent, but continued to exercise its banefulset out as
• n -ti p ~ t'v • • i i • the chiefinfluence until long after Great Britain had given up pretext for 
impressment as a means of recruiting her navy, and the the 
subject had thus lost its original importance. The cause of 1812— 
of the African slave unhappily suffered grievously for 
many years by reason of the inability of the United States pered ne- 
and Great Britain to arrive at an amicable understanding 
as to the exercise of a mutual right of search. suppres-

Great Britain affected to ground her claim upon what gj°^eofthe 
she was pleased to consider a principle of universal law, trade, 
investing a state with the right to require the aid and as- The ,

. ° . . . ° . * groundsistance of her native citizens into whatsoever contractual asserted
relations they might have entered, and wherever they
might be: upon an inalienable right to the liege service of Claim
her natural-born subjects1.

The surrender, in the British Naturalisation Act of was insuf- 
1870, of the principle of indissoluble allegiance deprives support it, 
the right of search of even this frail support. fmiger0

British statesmen were formerly clear on the point of exists, 
right. The action of Berkeley and Humphreys was but a Remarks 
more than usually important and outright exemplification e0( 
of the theory stoutly and unhesitatingly asserted by search. 
Canning and Rose. Yet neither action nor theory is 
capable of serious defence. For, while no outrage more 
public than the attack upon the ‘‘Chesapeake” could well 
be offered to national honour, the practice of search for 
deserters, even when exercised upon mere merchantmen, 
was a direct and gross violation of the rights of territorial 
sovereignty.

Mr Madison does but state an obvious corollary of the 
simple notion of territorial jurisdiction, when, admitting 
the right of a belligerent to put a forcible stop to the 
operations of the blockade-runner and the contraband 
trader, he lays it down that, “ The claim of a belligerent

1 Mr Rose to Mr Madison, March 17, 1808. Papers relating to 
America, 1809, p. 107. See 7 Rep. 7 (Calvin’s Case).

w. 9
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“ to search for and seize on board neutral vessels on the 
“high seas persons under his allegiance does not...rest on 
“ any belligerent right under the Law of Nations, but on a 
“prerogative derived from Municipal Law; and involves 
“ the extravagant supposition that one nation has a right 
“to execute, at all times and in all cases, its municipal 
“ laws and regulations on board the ships of another nation 
“ not being within its territorial limits Y’ Respect for the 
national flag of a foreign state is the most ordinary inter
national duty. It is not necessary to refer to any fiction 
of “ exterritoriality ” for the explanation or justification of 
the exemption now universally accorded to foreign men-of- 
war when within territorial waters, nor to any like fiction 
of “ territoriality ” for their courteous treatment on the 
high seas. The connection of such vessels with their state 
personality is so obvious, and the responsibility of their 
state-governments for their acts is so direct, that a 
requisition to such governments seems the only natural 
method of dealing with their conduct in all matters not 
involving considerations of necessity for instant self
protection. Diplomatic approach may give place to self
redress when the state government repudiates responsi
bility. Admiral de Horsey was justified in attacking the 
“Huascar” when, but not until, the Peruvian govern
ment had refused to accept liability for the acts of those 
having control over the vessel1 2. The consequent com
plaints of the Peruvians were as impudent as they were 
disingenuous.

Merchant- The tie between the trader and his state is doubtless 
territorial ^ess prominent and self-assertive than the like relation of 
waters are the commissioned commander, and the power of control 
the\oCca!° possessed by state-governments over the acts of merchant 
law* seamen abroad is wanting in precision and certainty.

Within territorial waters, therefore, the merchantman may 
well be subjected to the rule of foreign law. Within such 
limits a right of search may be exercised at all times by

1 Mr Madison to G. H. Rose, March 1, 1808.
2 Hall, International Law, p. 228.
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the proper local officers, whether of police or of the customs.
But over a merchantman on the high seas no foreigner The 
can advance any claim of jurisdiction which can derogate search^ 
from the initial natural right of the native sovereign, exercised 
unless it be founded in the common police of the ocean, or chantmen
in the requirements of self-protection. Every state has ?? Jhe 
. . .. . . r . _ high seasjurisdiction over pirates jure gentium, and any belligerent can be
state is entitled to protect itself against, and punish,
through the agency of a right of search, the fraudulent belligerent
conduct of the neutral blockade-runner or trader in contra- a measure
band. But any attempt to extend the right of search for the... ° suppres-
beyond these bounds can be regarded only as an inimical sion of
act, and an insult to national independence1. piracy.

The claim to such a right of search as was asserted in
1807 will probably never be revived by Great Britain, if
for no other reason, in consequence of her disuse of the
press-gang and her more liberal views on the individual
right of expatriation. So far as she is concerned, it might,
with the limitations stated, together with an additional
condition now happily arising from existing international
arrangements for the exercise of a mutual right of search
as a necessary measure for the effective suppression of
the African slave-trade2, be consigned perhaps to the
limbo of past mistakes and present penitence. And the
practice of the general body of nations would bear her out
herein.

But it is rarely safe to enter upon the field of prophecy.
History never repeats itself, but it offers strange analogies.

On November 7th, 1861, the British mail-steamer The affair 
“ Trent ” sailed on her home-voyage from Havannah. >»
Amongst the ordinary passengers shipping with her for 1861. 
Europe were Messrs Slidell and Mason, two envoys com
missioned by the Confederate States to the Courts of 
London and Paris, with their secretaries. When some

1 As to the doctrine “ Free Ships, Free Goods,” see Manning, Law of 
Nations, chap, vi.; Wheaton, Elements of International Law, p. 528seqq.;
Ward’s Treatise on Maritime Laio ; Kent, International Law, chap. vm.

2 Wheaton, Elements of International Law, § 126.
9—2
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hours out, being then in Old Bahama Channel about nine 
miles off the coast of Cuba, the steamer was compelled to 
bring to by an American man-of-war, the “ San Jacinto,” 
Captain Welles, which fired a couple of shots, the second 
across her bows. A boat came off from the American 
with Lieutenant Fairfax of the “San Jacinto,” who an
nounced his orders to search for and arrest the four 
persons above-mentioned, whom he named. The pas
senger-list having been demanded and refused, the 
persons wanted declared themselves, and were immediately, 
with a sufficient display of force, and notwithstanding the 
protests of the British commander, taken off to the 
American. The “ Trent ” was then suffered to proceed on 
her course. On the first news of the incident, Lord Lyons 
was instructed to demand the prompt release of the 
prisoners, who had been committed to a Northern military 
prison, together with an apology for the insult to the 
British neutral flag.

In the Northern States feeling ran high in approbation 
of the action of the American commander, and Captain 
Welles received public thanks for his patriotic services. 
The American Secretary, Mr Seward, however, though he 
sought to justify the seizure of the Commissioners, found 
himself compelled to yield to the determined requisition 
of the British ambassador, who was instructed to take his 
leave unless his demands were at once acceded to. There 
were, in fact, three grounds, and three only, upon which 
the action of the U. S. captain could have been under 
any circumstances supported. Either the Commissioners 
were actually contraband, or their conveyance was an act 
of unneutral service, or the United States now claimed 
for themselves some such right of visit and search as that 
which they had so stoutly denied to Great Britain in the 
early days of the century. If the envoys were contraband 
or analogues of contraband, they should have been so 
declared in a competent prize court, and for that purpose 
the “Trent” herself must have been brought in for adju
dication. The reason alleged by Captain Welles for his
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omission to bring in the steamer, to wit, his unwillingness service the 
to subject the ordinary passengers to inconvenience, was no 
sufficient excuse for a patent irregularity. It was not for have been 
any commander of a man-of-war to erect himself at will fo°ught m 
into a corrector of legal procedure. nation^

But there was, in fact, absolutely no authority for the pers01i$ 
treatment of persons as contraband. True, Great Britain are not 
had been a century and a half before not altogether band, 
unfamiliar with the name of “ contraband negroes V’ The 
Southerners, indeed, regarded the negro as a mere chattel, 
a thing; but the most enthusiastic Federal could hardly 
have been mistaken as to the colour of the four prisoners, 
and to violate the protection of the neutral flag was but 
an unfortunate method whereby to assert the natural 
brotherhood of man. These men were not negroes, and 
no white man, at all events,.before the days of Mr Seward 
was ever regarded as contraband.

Contraband is material in the hands of a neutral which
a belligerent is permitted to seize, while it is on its way 
to his enemy, on account of the peculiar assistance which 
it is likely to afford to that enemy in his warfare.

The Commissioners were not on their way to belligerent, The Com- 
but to neutral, territory, however great the advantage were1^^8 

which their Government might reap from their residence route for 
in Paris or London. Had the commander of the “ Trent ” port>
entered into a special contract to convey public despatches 
of the Confederate States, or to carry on some public 
errand persons in the military or naval service of those 
States, there would indeed have been good reason for the 
condemnation of the vessel on the ground of unneutral 
iservice, and the persons or despatches would then have 
been good prize. There was authority enough for the 
(detention of an ambassador who was so rash as to set foot 
<on enemy territory, whilst on his way to a neutral court: 
there was most assuredly no precedent for the arrest of 
;any civil servant under the neutral flag.

Their con
veyance 
was not an 
unneutral 
service.

An ambas
sador 
might be 
seized on 
enemy, 
but not on 
neutral, 
territory.

1 N6gres de contrabande. See the Assiento Treaty 1713, Clause xvm. 
Hosack, Law of Nations, Appendix, No. vn.
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Messrs Slidell and Mason, and their secretaries, were 
not military or naval servants: they were mere civil 
agents. There was no special contract for passage in 
their case. They came on board at a neutral port, and 
took their passage as ordinary passengers at the ordinary 
fare to another neutral port; it was not even shown that 
the captain of the “ Trent,” or anyone connected with the 
vessel save themselves, so much as suspected their peculiar 
character. To treat them as embodied despatches was a 
novel extension of international practice which was hardly 
likely to commend itself to any unprejudiced mind.

The commissioners were neither contraband nor ana
logues of contraband. What then ? They might not be 
legally seized by an American officer whilst under the 
neutral flag, unless Mr Seward were prepared in 1861 to 
assail the position so stoutly maintained by Mr Monroe 
in 1807.

The result is fairly obvious. Great Britain was wrong 
in 1807, right in 1861. The United States reversed this, 
the natural order.

134 THE SCIENCE OF INTERNATIONAL LAW.

B. Non-Intervention by one State in the Internal

Affairs of another is a rule which admits of

BUT ONE EXCEPTION, THE IMPERATIVE NECESSITY
of Self-protection.

“ C’est une consequence manifeste de la Liberte et de 
“Findependance des Nations, que toutes sont en droit de 
“ se gouverner comme elles le jugent a propos, et qu’aucune 
“n’a le moindre droit de se meler au gouvemement dune 
“ autre1.”

So wrote Vattel; but the men of his and succeeding 
generations were far from acting in strict accord with his 
doctrine. The notion of the natural illegitimacy of inter-

1 Vattel, i. p. 286; cf. p. 297.
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vention is, indeed, of very modern growth. There were 
few rebels in ancient or mediaeval times who did not 
prepare the way to revolt by asking and obtaining foreign 
aid. Athens and Sparta were regarded as the champions 
throughout Hellas of the opposing principles of Democratic 
and Aristocratic rule, and, while neither hesitated to in
terfere in the internal affairs of foreign states, both in turn 
invited the intervention in Hellenic politics of the Great 
King in Susa. The struggle of Guelf and Ghibelin 
during the Middle Ages was a favourite pretext for in
tervention in the political maze of the Italian cities.
German lancers, Swiss pikemen, French men-at-arms 
and Spanish musketeers crossed the stage in turn in 
pursuit of the same glittering prize. And Young Italy 
has arisen, through the expulsion of the Austrian indeed, 
but only by the intervention of Savoy.

Sometimes, in former days, the papal blessing was in
voked as a sanction for interference otherwise little 
justified; but there were rulers who were content with less 
orthodox disguises. The barons of England called in Louis 
of France1, the husband of Blanche, to assist in the de
thronement of the tyrant John, just as their descendants 
called in William of Orange, the husband of Mary, to 
depose James II.; and Louis came in spite of the papal 
prohibition. Philip Augustus, Louis’ father, had in his 
suzerainty some show of right for his interference in 
Normandy in the name of Arthur2; but for the vast 
majority of the interventions of the Middle Ages the 
intervening prince had no stronger right than that which 
took the Black Prince into Castile in support of Pedro the 
Cruel,—the mere hope of profit3. “ For the king or Neutrality 
“ sovereign state,” said the predecessors of Grotius, uno-1?any 
“ thing that profits is unjust4.” Neutrality in any shape little 
was, in fact, little understood and altogether unpopular, app^ved

in earlier
1 Sismondi, Histoire des Frangais, Tom. vi. c. 27. days.
2 Ibid. Tom. vi. c. 23.
3 Froissart, Chronicles, i. p. 343 seqq.
4 De Jure Belli ac Pads, Proleg. 3.
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Castelnau1 thought it incumbent on every man to de
clare himself in a civil war2. Machiavelli has nothing 
but contempt for the prince who adopts an attitude of 
neutrality towards the contest of two belligerent neigh
bours3. And an English divine under Charles I. is all 
admiration for the policy of buccaneering and interference, 
which kept war from the door of Elizabeth by fomenting 
it abroad4. There were few sovereigns who, like James I.,

1 Michael de Castelnau was one of the most remarkable figures in the 
sixteenth century. Born in 1520, he served with distinction as a volunteer 
in Piedmont, and won the favour of the Grand Prior of France, by whom 
he was recommended to the Guises. In 1557 he served against the 
Spaniards in Picardy, and, having been engaged in the conclusion of the 
Treaty of Cateau-Cambr^sis, he earned for himself a great and deserved 
reputation in the field of diplomacy. He was sent on an embassy to 
England and Scotland, and was subsequently Ambassador of Henry II. in 
the Low Countries. Despatched on a mission to Savoy and Rome, he had 
an important share in the election of a successor to Paul IY. (Caraffa). 
He was entrusted with the honourable mission of attending the widowed 
Mary, Queen of Scots, to her native land after the death of Francis II. 
From 1562 to 1570 he was engaged without cessation in various capacities 
in connection with the affairs of the Civil Wars, the history of which is 
contained in the “ Memoirs of the Reigns of Francis II. and Charles IX. 
of France,” which he wrote while resident minister at the Court of 
Elizabeth. In 1572 he was despatched to England as -persona grata to 
excuse the Massacre of St. Bartholomew. In the following year he accom
panied Henry of Anjou to his kingdom of Poland, returning as the 
minister of the Polish King to Paris. Ambassador at the Court of 
London for ten years, he retired in 1585 by his own request in conse
quence of failing fortunes. He became a faithful follower of Henry IV., 
and as a result suffered in property at the hands of the League. In 1592 
he obtained permission to retire to his seat at Jo-inville, where he died in 
1594. During the whole of his distinguished career he enjoyed the confi
dence of his several masters, and was intimately known to most of the 
reigning sovereigns of his day.

His Memoirs were first published in 1659, with a dedication to his 
grandson, the Marshal de Castelnau. See Preface to the English edition 
of 1724.

2 Castelnau, Memoirs, p. 166.
3 Machiavelli, The Prince, c. 21.
4 “ The good policies of the former reign in such times is the best 

“president for this, at this time.
“Large subsidies granted to prepare the navie, and pay the armies. 

“ And a great while no war proclaimed, but brave Adventurers sent forth 
“ as to Portugal, the Groine, to the West Indies &c. And before Letters
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deemed it necessary to consult reverend advisers as to 
the propriety of the intervention of a Christian King to 
assist foreign subjects to throw off their obedience on 
account of oppression or tyranny1. Recruiting was freely 
and openly carried on in England and Germany for both 
parties in the Dutch War of Independence “ with a 
“ vendible faith2.” And Elizabeth not merely supplied the 
Huguenots with money, but took in pledge the town of 
Havre, turning out her French allies, while the peace be
tween England and France was in form deemed unbroken3.

And the cause of Religion was universally held a valid 
excuse for armed interference and aggression.

England has been in modern times the leading England 
champion of the doctrine of Non-Intervention. But ^ cham- 

neither English theory, nor English practice, has dis- Pion of 
played consistent unitormity. tervention,

“You will, however, state most distinctly,” wrote Lord*^11.®1" 
Hawkesbury on Nov. 14, 1802, to Lord Whitworth, the theory nor 
British representative in Paris, “ his Majesty’s determi- ^Tdis- 
“ nation never to forego his right of interfering in the played 
“ affairs of the Continent on every occasion in which the consist- 
“ interests of his own dominions or those of Europe in ency*
“ general may appear to him to require it. This right 
“His Majesty possesses in common with every other 
“independent Power; it rests upon general principles,
“ of Reprisal granted to the Merchants to make up their losses, a Roto- 
“ land for an Oliver, because they had granted Letters of Mart against 
“us. By this means Carricks were brought in, the treasure of their 
“ West-Indian mines laid for at their return, so to make war upon them 
“with their own money, till they had made the enemie banker-out, and 
“ to break with their banquers of Auspurg and Genua, that he was not 
“ able to pay his Souldiers, and garrisons; and still the Low-countries 
“ strongly assisted, and war made upon the enemie there, or at home, at 
“ his own doores, which was more noble, gainful and safe for us ; for we 
“ still had peace and plenty at home, though war abroad.” Dr Sharp to 
Buckingham, Gabala, p. 258.

1 The occasion was the necessity for “owning the Hollanders” by 
concurring in the treaty between Holland and Spain. Welwood, Memoirs, 
pp. 237—259.

2 Grotius, History of the Low Country Wars, Book 14, p. 788.
3 Castelnau, Memoirs, pp. 170, 220.



138 THE SCIENCE OF INTERNATIONAL LAW.

“ and does not require the confirmation of any particular 
“ treaty. It is nevertheless important that you should 
“ observe that the circumstances which led to the con- 
“ elusion of the last peace, and the principles upon which 
“the negotiations were conducted, would give his Majesty 
“a special right to interpose in any case which might 
“lead to the extension of the power or influence of 
“ France V’

The It was in this spirit that in 1807 the British ministry
seizure 1 **
by the defended the bombardment of Copenhagen and the seizure
the Danish neufral Danish fleet, than which high-handed pro
fleet in ceeding history records no grosser infringement of the 
1807 was rights 0f national independence.
infringe- There could be no better proof than this incident
the rights affords of the necessity for judging each instance of inter-
ofnational yention upon its individual merits, and of the maxim that
lndepend- ... .
ence; the best justification of doubtful conduct is entire success.

Great Britain was in 1807 struggling at bay for very life 
with the general oppressor of Europe. One by one the 
powers of the Coalition had failed her. Prussia, pros
trate and disheartened, had entered into the Continental 
System2 and closed her ports to British shipping. Austria, 
crushed and humbled, had made the refusal of a specious 
mediation the excuse for the change of unfriendly neu
trality to open enmity8.

At Constantinople, thanks to the relations of alliance 
between England and Russia, the influence of Sebastiani 
had triumphed over the efforts of Arbuthnot, and compelled 
the appearance of a British fleet in the Dardanelles4. 
And even Alexander, the all-powerful ally in whose stout 
assistance the British ministry reposed its final hopes, 
consented after Friedland to the Peace of Tilsit, and

1 England and Napoleon in 1803, ed. 0. Browning, p. 6.
2 For a sketch of “the Continental System,” see Manning, Law of 

Nations, chap. x.
3 Papers presented to Parliament, January, 1808, Austria.
4 Papers relating to the Ottoman Porte laid before the House of 

Commons, 1808. Papers relating to the Expedition to the Dardanelles, 
March 23, 1808.
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the refusal of the Russian ministers to disclose the secret 
articles of that treaty could hardly fail to excite the 
liveliest apprehension. Hampered by the anxieties of 
strained relations with the United States, whose people 
were irritated alike by the operation of the restrictive 
“ Continental SystemlW and the British exercise of the 
right of search on American vessels1 2, the British Cabinet 
had only too much reason to fear that at Tilsit a project 
had been mooted for a general confederacy against their 
country, in which the navies of Denmark and Portugal 
were destined to play an important part. Indeed the 
Portuguese government did not hesitate to disclose the 
overtures, backed by threats, which had been made to 
it3. Under these circumstances the case of Great Britain 
was plain.

Taken to task by Russia, whose Emperor professed to but justi- 
conceive himself, as guardian of the peace of the Baltic, circum-^6

in honour compromised by the sudden attack on an allied stantial
. x J . . . defence ofneighbour4, the British ministry defended its action by a theinstant

frank avowal of its motives. The British Cabinet had^5®®^
been for a long time in possession of positive information protec-
which left no doubt as to the intentions of the French *
Government respecting the maritime means of Denmark;
and the projects against England from that quarter,
matured by the Continental peace, could not have escaped
the penetration of His Majesty the Emperor of Russia.

1 Correspondence between Mr Secretary Canning and Mr Pinkney 
from Sept. 23 to Nov. 28, 1808. Correspondence between His Majesty’s 
Government and the United States of America on the Orders in Council,
Feb. 1, 1809. Proceedings of the United States of America respecting 
their Commerce, Feb. 13, 1809. President’s Message to Congress, Nov. 8,
1808, and Report of the Committee on Foreign Relations, Nov. 22, 1808.

2 Messrs Monroe and Pinkney to Mr Secretary Canning, July 24,
1807. Papers relating to the Encounter between His Majesty’s Ship 
Leopard and the American Frigate Chesapeake, presented to the House 
of Commons, 1809. Ante.

3 Canning to Lord Gower, September 28, 1807. Papers laid before 
Parliament, Feb. 1808, Russia, No. 10.

4 Declaration of the Russian Government, Qcto^er 1807.
9 November
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Sovereigns 
at Vienna, 
1815.

The
“Holy
Alliance.”

The Danish fleet, destined to cover a descent on the 
British coasts, being an object essential to the ac
complishment of the views of France, the King found 
himself under the necessity of securing himself from so 
imminent a danger by precautions, adopted with regret, 
yet indispensable for the safety of his realm. The ties of 
relationship uniting the Courts of London and Copen
hagen would have inspired the British Sovereign with 
the desire to avoid a painful extremity and to respect, so 
far as in him personally lay, the interests of Denmark; 
but his duty called equally for measures adapted to ward 
off a danger which threatened, not only the welfare of his 
people, but the existence of his Crown1. In a word, the 
independence of Denmark had yielded to the indepen
dence of Europe, and British care for Danish neutrality 
to the imminent necessities of self-protection.

Eight years later the allied sovereigns met in council 
at Vienna for the settlement of the European peace.

It was a marvellous epoch. Men might well be 
excused if they were strangely moved, as they looked 
back over the swiftly-changing scenes of the last quarter 
of a century with its giant struggle and its glorious 
tragedy, its reeking crime and its iron justice, its wild 
disorder and its imperial rule, its consuming pride and 
ambition and instant abject fall. The rising joy of final 
triumph was hushed to awe by the fading shadow of a 
departing mighty dread.

The three monarchs of Austria, Prussia and Kussia 
were peculiarly affected by the general feeling, and they
expressed it in the terms of the union known as the 
“Holy Alliance.,, Their language is couched in the 
highest strain of lofty aspiration.

Its term?. After putting on record their conviction, derived from 
experience of the events of the last three years, and of 
the blessings showered by Divine Providence upon states

1 Lord Gower to General de Budberg, 2* August^ iqo7. Papers
2 September’ r

laid before Parliament, February 1808, Russia, No. 8.
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placing their confidence in It, and in It alone, of the 
necessity for settling the conduct of the Powers in their 
mutual relations upon the firm foundations of the Christian 
religion, they “ solemnly declare that the present Act has 
“no other object than to publish, in the face of the whole 
“ world, their fixed resolution, both in the administration 
“ of their respective States, and in their political relations 
“ with every other Government, to take for their sole 
“ guide the precepts of that Holy Religion, namely, the 
“ precepts of Justice, Christian Charity, and Peace, which, 
“ far from being applicable only to private concerns, must 
“ have an immediate influence on the councils of Princes, 
“and guide all their steps, as being the only means of 
“consolidating human institutions and remedying their 
“ imperfections/’

And in the spirit of this noble declaration they proceed 
to announce their adhesion to three Articles.

“Art. I. Conformably to the words of the Holy 
“ Scriptures, which command all men to consider each 
“ other as brethren, the Three contracting Monarchs will 
“remain united by the bonds of a true and indissoluble 
“ fraternity, and considering each other as fellow country- 
“ men, they will, on all occasions and in all places, lend 
“ each other aid and assistance; and, regarding them
selves towards their subjects and armies as fathers of 
“ families, they will lead them, in the same spirit of 
“ fraternity with which they are animated, to protect 
“ Religion, Peace and Justice.

“ Art. II. In consequence, the sole principle of force, 
“ whether between the said Governments or between their 
“ Subjects, shall be that of doing each other reciprocal 
“service, and of testifying by unalterable good will the 
“ mutual affection with which they ought to be animated, 
“ to consider themselves all as members of one and the 
“ same Christian nation; the three allied Princes looking 
“ on themselves as merely delegated by Providence to 
“govern three branches of the One family, namely, 
“Austria, Prussia, and Russia, thus confessing that the
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“ Christian world, of which they and their people form 
“a part, has in reality no other Sovereign than Him to 
“ whom alone power really belongs, because in Him alone 
“ are found all the treasures of love, science, and infinite 
“ wisdom, that is to say, God, our Divine Saviour, the 
“Word of the Most High, the Word of Life. Their 
“ Majesties consequently recommend to their people, with 
“ the most tender solicitude, as the sole means of enjoying 
“that Peace which arises from a good conscience, and 
“which alone is durable, to strengthen themselves every 
“ day more and more in the principles and exercise of the 
“duties which the Divine Saviour has taught to man- 
“ kind.

“ Art. III. All the Powers who shall choose solemnly 
“to avow the sacred principles which have dictated the 
“present Act, and shall acknowledge how important it 
“is for the happiness of nations, too long agitated, that 
“ these truths should henceforth exercise over the destinies 
“of mankind all the influence which belongs to them, 
“will be received with equal ardour and affection into 
“this Holy AllianceV’

These men were not hypocrites. This was not, as 
Brougham thought, a mere convention for enslaving man
kind under the mask of religion1 2. These were merely 
men hardly escaped from a mighty peril. France, the 
Netherlands, Wurtemberg, Saxony, Switzerland and the 
Hanse Towns acceded to the “ Holy Alliance.’’ The 
Prince of Wales, then Regent, while excusing himself on 
constitutional grounds from accepting the invitation to 
formally accede to the treaty, wrote conveying his entire 
concurrence in the principles laid down, and his resolve to 
frame his conduct in harmony therewith3.

But the distance is wide between the gratitude of 
recent deliverance and the zeal of continued perseverance.

1 Hertslet, Map of Europe by Treaty, Vol. i. pp. 317, 318. Ghillany, 
Manuel Diplomatique, Tom. i. pp. 321, 322.

2 Alison, History of Europe from the Fall of Napoleon, i. p. 127.
3 Hertslet, Map of Europe by Treaty, i. p. 320.
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The next few years attached a strange commentary to 
the text of the terms of the union. Alexander I., under 
the influence of Madame Krudener, dreamt at Vienna 
the magnificent dream of Universal Peace1. The first 
sovereigns to break the peace of Europe were the origi
nators of the “ Holy Alliance/’

France entered once more into the European Concert; Declara- 
and on November 15,1818, the Five Powers, Great Britain, ^°en^fve 
Austria, France, Prussia and Russia, while welcoming the Cabinets, 
intimate union recently established among the monarchs ibis. ’ 
as offering to Europe the most sacred pledge of its future 
tranquillity, drew attention as to the fundamental basis 
of that union, to “their invariable resolution never to 
“depart, either among themselves, or in their relations 
“ with other states, from the strictest observation of the 
“principles of the Rights of Nations; principles, which,
“ in their application to a state of permanent peace, can 
“ alone effectually guarantee the independence of each 
“ Government, and the stability of the general assocL 
ation2.”

Time soon put to practical test this laudable reso- The return 
lution. In March 1814, Ferdinand VII. returned to the Bourbons 
fatherland from which he had been so treacherously to Spain, 
divorced six years before3. But it was to a strangely progress 
altered Spain that the exiled Bourbons now returned4. ?f ^airs 
There was still the same proud and decaying nobility, Peninsula 
the same brave and devoted peasantry, the same faithful smcel808# 
and martial parochial clergy: but the Jesuit and the 
Inquisitor had disappeared in the general wreck, and 
the spirit of Liberalism was abroad. The national govern
ment which had arisen in the midst of the national 
struggle belonged to the new order. Old Spain, well- 
favoured by natural advantages of climate, soil, situation

1 Alison, Hist, of Europe from the Fall of Napoleon, i. p. 210 seqq.
2 Declaration of the Five Cabinets, Hertslet, Map of Europe by 

Treaty, i. p. 573.
3 Dyer, Modern Europe, vol. v. chap. lxv.

4 Memorandum to His Most Catholic Majesty. Wellington’s Dis
patches, 900.
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and mineral wealth, was totally devoid of native industry. 
The typical Spaniard, in war dashing, fiery, but unre
liable1, was in peace a lounger, reserved and grave, 
romantic and passionate, but wanting in the stubborn 
strength of resolution which labour alone confers. The 
Spanish peasantry which supplied the bulk of the guerilla 
bands who fought so gallantly against the French, bold 
and hardy though they were, were an ignorant and 
priest-ridden race. The Spanish rulers, enervated by the 
wealth of the Indies, partook of the national bombast1 2; 
and Spanish liberty was crushed by the intolerance of 
religious persecution. Even Spanish commercial great
ness failed to benefit more than a single class. The 
profits of colonial trade were confined exclusively and 
strictly to the merchant princes of Corunna and Cadiz. 
It was from this single class that sprang the leaders of 
Young Spain. The Constituent Assembly of 1811 was not 
truly representative. It represented only the mountaineers 
of Galicia and Asturias,—ever the last home of liberty 
whether for Celtiberian or for Goth,—and the towns
men of the southern sea-board, of Cadiz, Alicante and 
Valencia.

The Constitution created by such workmen betrayed 
inevitably in its framework the character of its framers3. 
It was a constitution for freedom-loving burghers, not a 
system of government for ignorant peasants, for lordly 
and arrogant cavaliers, and the swarms of a dead-hand 
priesthood. It included all the machinery of democracy 
of the most advanced order: a single House, universal 
suffrage, biennial elections, a king reduced to a non
entity, and officials, both civil and military, chosen by 
the popular Chamber. No member might be re-elected 
to the Cortes, and no royal minister sit in its ranks4. Yet 
more progressive than the government of ancient Athens

1 Dispatches, 322, 361, 369, 518, 615, 675.
2 Ibid. 467, 614.
3 Ibid. 724, 794.
4 Alison, Hist, of Europe after Napoleon, ii. pp. 21, 23.
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or of the England of to-day, it was utterly repugnant 
to the taste of vast numbers, and absolutely foreign to the 
conceptions of the immense majority, of the Spanish 
nation1. No Government can live for which the people 
is not fitted, and which the people is unwilling to defend2.
The perfection of rule is in its particular adaptation to 
the character of the ruled.

The hope of the Spanish Liberals was mainly reposed, The 
however, not in the bulk of the nation, but in the as- ^lyonthe 
pirations of the army, whose members, officers and men Army, 
alike, had been affected by the contact of years with the 
soldiers of Great Britain and France. Just as the Russian 
army of occupation, returning from France on the with
drawal of the forces of the Allies, threatened by an irony 
of fate the power of the Czar, so the Cortes of 1814 
looked for the support against the despotism of the 
restored Bourbons of the troops which had fought under 
the victorious banners of Wellington.

Nor were they in the sequel doomed to entire disap
pointment. Ferdinand had learned little since, as Prince 
of Asturias, intriguing against the Queen and Godoy, he 
had been caught in the toils of Napoleon. Hailed on his 
entry into Spain with every appearance of boundless 
transport, save by the extreme section of the Cortes, he 
might, by measures of judicious moderation, have made 
himself a truly national sovereign. The promise of the 
speedy assembly of a legal Cortes, not only for Spain but 
for the Indies, took the sting even for the Liberals out of 
the Decree of Valencia, whereby he annulled the acts of The De- 
the body set up in 1811 and proclaimed the restoration y 
of absolute monarchy. But within a few weeks he threw 1814. 
himself into the arms of the old extreme Conservative restores 
party, and displayed once more the spectacle of a priest- the old 
guided Spanish king. He re-established the hated In- ’ 
quisition; he revived the ancient irritating privileges of

1 Despatches, 725, 788, 827.
2 Mill, Representative Government, Chap. i. Wellington’s Despatches,

697.
W. 10
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the nobility; and began a war on the freedom of the 
Press and every Liberal movement.

It was the old story. Disappointment became uneasy 
dissatisfaction, and at length conspiracy, nursed in secret 
societies, burst out into open rebellion. With a bankrupt 
Exchequer, and a worm-eaten navy which was insufficient 
to convey to America the few thousand reinforcements 
which it was found possible to collect for the maintenance 
of the struggle with the revolted colonists, Ferdinand 
plunged recklessly into a senseless political contest. The 
Jesuits returned to Madrid, and the reign of espionage 
and oppression began. The gaols were crowded with 
political suspects, yet insurrection was but suppressed 
in one quarter, to break out anew in another with 
the greater violence. At last the flame fairly caught. 
It blazed up in Cadiz; it passed to Corunna and Navarre; 
and on March 7, 1820, it reached the capital. Ferdinand 
hurriedly summoned the Cortes so long delayed, but, 
losing heart at sight of the storm he had raised, with the 
sudden shifting resolution of weakness, he astonished the 
world by announcing his acceptance of the Constitution of 
1812. A Supreme Junta composed entirely of rampant 
democrats formed itself at once in Madrid, and initiated an 
era of wild revolutionary legislation. The freedom of the 
Press was instantly proclaimed, the Jesuits were scattered 
to the four winds, the Inquisition was swept away, and 
monopoly and special privilege went by the board. The 
change was too abrupt. The peasants began to move for 
Church and King at the well-known call of their beloved 
pastors, and an opposition Junta established in the North 
directed the operations of numerous guerilla bands. Spain 
was in the throes of revolution.

The movement spread at wild-fire speed. The Liberals of 
Portugal were little behind their Spanish brethren, and, on 
July 2nd, Naples was in arms for the Constitution of Cadiz.

The Powers of the Holy Alliance trembled for their 
dream of peace. They hurried to concert measures for 
common action, and in fevered haste they came to Troppau.

146 THE SCIENCE OF INTERNATIONAL LAW.
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It was no time, they agreed, for Krudener visions; Polish 
lances and Russian bayonets were more to the purpose, 
and the roar of Austrian cannon.

They, at least, knew how to interpret the terms of a The Cir- 
Holy Alliance, and they hastened to inform Europe of th^Three 
their views. They conceived, it seemed, that they had Powers, 
undertaken in 1815 the obligation of watching the tran- i82o. ’ 
quillity of states and putting a curb on Revolution and 
Crime, and, moreover, they expected the sympathy of all 
right-minded men in their fulfilment of this their most 
sacred engagement. They exercised, they opined, an 
undeniable right in concerting together upon means of 
safety to be adopted against those states in which the 
overthrow of a Government by revolution could only be 
held a dangerous example, tending towards hostility to all 
constitutional and legitimate Government. They would, They are 
in pursuance of their views of right and duty, proceed to Winter- 
deal first with the Revolution in Naples, where the danger vention. 
was most imminent, and for that purpose would invite the 
King of the Two Sicilies to advise with them at Laybach.
France and England also were invited to assist. Far 
might it be from parties to a Holy Alliance to be moved 
by the lust of conquest, or to an attack on national inde
pendence. Alexander and his brothers of Austria and 
Prussia wished simply and solely to maintain peace, to 
deliver Europe from the curse of Revolution, and to 
abridge, or remove, the evils which result from the vio
lation of all principles of order and morality1.

These were brave words and persuasive. But there 
was one Government, at least, which was not enamoured 
of their catching sound. Lord Castlereagh in the name Circular 
of Great Britain protests against the interpretation put W^rd** 
by the Three Powers upon the terms of the existing Castle- 
treaties, and dissents in the strongest terms from the 
general principle upon which their Circular is founded.1821- 
No Government can, indeed, be more prepared than is that

1 Circular of the Three Powers respecting the Affairs of Spain,
Portugal, and Naples, Troppau, Dec. 8, 1820. Hertslet, Map of Europe 
by Treaty, i. pp. 658—661. Ghillany, ii. 251.

10—2
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Great of Great Britain to uphold the right of any state or states 
dissents in^er^ere where their own immediate security, or es- 
strongly sential interests, are seriously endangered by the internal 
principle transactions of another state. But, regarding the assump- 
th ThY ^on SUC^ a as onty to be justified by the strongest 
Powers, necessity, and to be limited and regulated thereby, they 

cannot admit that this right can receive a general and 
indiscriminate application to all revolutionary movements 
without reference to their immediate bearing on the 
interests of some one state or states1.

Austria Men do not always distinguish easily between the
grounds impelling power of conscience and the attractive force of
vention^n ^eres^*
Naples and Austria might, doubtless, have made out at Laybach a
Piedmont. Speciai case for the intervention of her arms in Italy, 

where her interests were directly and closely involved1 2 3. 
For Prussia and Russia the guiding spirit was no more 
than a not ill-founded dread of the general contagion of 
revolutionary movement. Alexander I. was a ruler with 
a conscience, but conscience at this juncture directed him, 
where sympathy and advantage combined to lead, to inter
fere on behalf of despotism against the revolutionary fire
brands whose agencies were already at work within his 
own vast dominions8. The legitimacy of intervention is 
to be judged by the circumstances of the time and the 
particular relations of the Powers affected. If the panic 
begotten of past experience, and the evident infection of 
present example, could in any case justify active measures 
of interference by one state in the internal affairs of 
another, Austria was justified in her intervention in 
Naples and Piedmont, and her allies in the countenance 
extended to her.

The Powers at Laybach, at any rate, were fully con
vinced in their own mind as to the necessity for action4.

1 Circular Despatch of Lord Castlereagh, Jan. 19, 1821. Hertslet, i. 
pp. 664—666. Ghillany, ii. 253.

2 Confidential Note of the Austrian Ministry to the Courts of Germany, 
July 25, 1820. Ghillany, ii. 246.

3 Ghillany, ii. 257. 4 Ibid. ii. 262, 263.
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And, perchance, we do not well to regret that their 
measures were sufficient for their task. The Neapolitan 
rebels, at least, did not deserve to succeed. Patriots who The sup- 
fled at the first sight of the Austrian cavalry were not the the r^volu- 
men to create a Young Italy. The march of the Austrian tionary 
forces upon Naples was little more than a procession1. in Naples

The rebels of Piedmont were made of sterner stuff, and Pied- 
but their rising at the moment when the Powers were 
still sitting at Laybach, and thoroughly aroused to the 
work of intervention, was singularly ill-timed, and their lack 
of wisdom met its fit reward in the total rout of Agogna 
and the coercion of an Austrian army of occupation1 2. It 
was well that Italian patriotism should learn, through the 
lesson of long years of weary waiting, to appreciate the 
valour of Garibaldi and the statesmanship of Cavour.

The intervention of France in Spain was capable of The inter- 
easier justification. There was every reason, in fact, why France iif 
France should interfere, and every reason why England Spain
should dissent from that interference. An Englishman i?23*

. . . . i . . mere waswill ever sympathise with rebels, except within the limits every rea-
of his own dominions. Where there is rebellion, he argues, p^neey 
there must needs be oppression. He champions the cause should in- 
of the hapless Pole and of the oppressed Armenian; he arid^ery 
pours out the full vials of his wrath upon the authors of reason 
Bulgarian atrocities, and he petitions on the sorrows of England
the Russian Jew. Yet who were so prompt as he to should dis- . . . . 1 1 . sent from
resent Turkish inquiry into the woes of Ireland, or Russian that inter
suggestion as to the exile of Arabi or the affairs 0fventlon* 
Dhuleep Singh ?

Englishmen were strongly and strangely drawn to the 
Liberals in Spain. English capitalists had invested largely 
in the Peninsula, and Englishmen in general are naturally 
inclined to the support of constitutionalism. Moreover, 
the men who were now preparing to resist the invading 
French were the same for whom, and with whom, the

1 The Austrian troops entered Naples on March 24, 1821.
2 Declaration of the Three Powers, May 12, 1821. Ghillany, ii.

:258—260.
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Chateau
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hitherto 
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army of Wellington had chased the marshals of Napoleon 
across the Pyrenees. English bayonets had assisted to 
restore the Bourbons to France and to Spain; but English
men resented the interference of French Louis on behalf 
of Spanish Ferdinand, an interference which was “to 
“ destroy a focus of Jacobinism, to re-establish a Bourbon 
“ on the throne by the arms of a Bourbon.”

Chateaubriand’s splendid defence of French interfer
ence was based on English principles, and on the very 
words of Lord Castlereagh. No Government had, he 
declared, a right to interfere in the affairs of another 
Government, except in the case where the security and 
immediate interests of the first Government were com
promised. But the security and interests of France were 
compromised, and compromised in the highest degree, by 
the revolutionary movement in Spain. The royalists in 
Spain, unable to resist the regular troops of the Liberal 
Government, had been driven in large numbers over the 
French frontier, and from the tops of the Pyrenees their 
pursuers were proclaiming their revolutionary principles 
far and near through France. The Bourbon throne in 
France could not escape overthrow when the Bourbon 
throne in Spain tottered to its fall.

And there was another reason for French interference. 
The Spanish War was popular. The proud heart of the 
French nation might be trusted to go out to him who 
should restore the martial glories of Napoleon.

The result could not be long in doubt. England at 
Verona refused to lend her countenance to intervention. 
Austria, Russia and Prussia, not unwilling to interfere in 
person1, agreed to support the individual action of France. 
On April 5, 1823, the army of the Duke of Angouleme 
crossed the Bidassoa, and marched straight upon Madrid. 
It was the death-knell of the Liberal movement. Cadiz 
alone of all Spain offered a resistance worthy of her name.

1 Despatch of Count Nesselrode to the Russian charge d’affaires at 
Madrid, ft Nov. 1822. Despatch of Metternich to the Austrian charge 
d’affaires at Madrid, Dec. 14, 1822. Ghillany, ii. 265—273.



NORMAL INTERNATIONAL LAW. 151

To write the history of subsequent intervention would Frequency 
be to write the history of the century. The face of Europe g^ces of 
has strangely changed since the Congress of Verona ; and interven- 
with the change the forces of intervening Powers have the 
had no little to do. The world has had its fill of inter- Present. . . . century.
vention, and is yet unsatisfied. It has seen, in the space 
of seventy years, interventions everywhere, interventions 
in East and West, interventions in Greece1 and in Por
tugal1 2, in Turkey3 and in Mexico, in Egypt and in Schles
wig ; interventions successful and unsuccessful; interven
tions leading to union and peace, and interventions resulting 
in bloodshed and new trouble; interventions dictated by 
the noblest motives, and interventions occasioned by 
jealousy and greed. But the sum of the whole is, that, Each in- 
however much practice may fall short of, or advance 
beyond, theory, and however much action may differ from judged, as 
ideal, the rule regularly progresses towards more general it^parUou^ 
recognition, that non-intervention in the internal affairs of larcircum- 
a state is a law which admits of no exception to foreign but a g-n. 
powers, so long as the operations of that state are confined glegeneral 
in their effect to the limits of the national territory. Each may^e*6 
power must be trusted to judge for itself as to the point 
in time at which its interference is called for in the affairs dern prac- 
of its neighbour by the necessity of self-protection, but on tice* 
that judgment the close relation of all states in modern 
times will enable the whole International Circle likewise 
to pronounce, and the unjust oppressor will find himself 
borne down by the opinion of the whole body of his equals, 
an opinion backed, it may be, by force of arms.

Men, however, are but men. Englishmen especially 
need a word of warning. Englishmen, who shelter the 
Nihilist, and cry loud and long on the horrors of Siberian 
prisons and the anti-Jewish zeal of the Muscovite, require 
to remember that, however conscious they may be of

1 Hertslet, Map of Europe by Treaty, i. pp. 741, 769. Ghillany, ii. 
pp. 217—230.

2 Hertslet, Map of Europe by Treaty, i. pp. 760; ii. 941, 1077.
3 Ibid. ii. pp. 1008, 1021, 1171.
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their philanthropic motives, the world is apt to be suspi
cious. There are philanthropists beyond the bounds of 
England. The power of Russia, for example, is a civilising 
force in Central Asia. Why, then, this uneasiness on that 
scientific frontier, and those British envoys in Cabul ? Is 
England alone above suspicion ? And does Phoenix Park 
enjoy an unique reputation as the scene of political murder 
that England should be the city of refuge for the scum of 
the civilised world ?

English statesmen lay down very correct principles as 
to the legitimate sphere of intervention; but English 
merchants need sometimes to be reminded that the surety
ship of rash speculation is not, as yet, a recognised function 
of the British Government. British capitalists enter into 
a contract for the construction of a railway within the 
African possessions of Portugal: in other words, British 
money finances a Portuguese company carrying on an 
undertaking in Portuguese territory. It is to be presumed 
that the impelling motive is the hope to reap a richer 
profit from the capital so invested than would be obtain
able on a similar investment in England. It is to be pre
sumed, also, that that richer profit represents something 
in the way of additional risks or inconveniences. The 
company commences operations; and the line is, in the 
opinion of the contractors, well and truly laid; when the 
Portuguese Government affects to discover in the terms of 
the concession a cause for confiscation, and the property 
of the company is seized to the State.

The investors have been undoubtedly treated with the 
utmost harshness; the conduct of the Portuguese Govern
ment seems, and doubtless is, entirely and absolutely unjus
tifiable. But where is redress to be sought ? Clearly, 
from the lords of the territory, the same Portuguese Govern
ment. The hapless British speculators, of course, do so 
appeal ? They do more. They cry for the interference of 
the all-powerful British Government. Are they entitled 
to it ? Lord Palmerston was a statesman whose British 
sympathies were beyond dispute; but he would have
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given an unhesitating answer. “If,” wrote he in 1848, 
“ the question is to be considered simply in its bearing on 
“international right, there can be no doubt whatever of 
“ the perfect right which the Government of every country 
“ possesses to take up, as a matter of diplomatic negotia
tion, any well-founded complaint which any of its sub
jects may prefer against the Government of another 
“ country, or any wrong which from such foreign Govern- 
“ment those subjects may have sustained; and if the 
“ Government of one country is entitled to demand redress 
“ for any one individual among its subjects who may have 
“ a just but unsatisfied pecuniary claim upon the Govern- 
“ ment of another country, the right so to require redress 
“cannot be diminished merely because the extent of the 
“ wrong is increased, and because, instead of there being 
“ one individual claiming a comparatively small sum, there 
“ are a great number of individuals to whom a very large 
“ amount is due.

“ It is, therefore, simply a question of discretion with 
“the British Government whether this matter should or 
“should not be taken up by diplomatic negotiation, and 
“ the decision of that question of discretion turns entirely 
“ upon British and domestic considerations.

“It has hitherto been thought by the successive 
“ Governments of Great Britain undesirable that British 
“subjects should invest their capital in loans to foreigJ 
“ Governments instead of employing it in profitable under- 
“ takings at home; and with a view to discourage hazardous 
“ loans to foreign Governments, who may be either unable 
“or unwilling to pay the stipulated interest thereupon, 
“ the British Government has hitherto thought it the best 
“policy to abstain from taking up as international ques
tions the complaints made by British subjects against 
“foreign Governments which have failed to make good 
“ their engagements in regard to such pecuniary transac- 
“ tions.

“For the British Government has considered that the 
“ losses of imprudent men, who have placed mistaken con-

the pro
tection of 
the holder 
of foreign 
bonds.

The Home 
Govern
ment maxj 
interfere 
on behalf 
of a sub
ject suffer
ing wrong 
at the 
hands of a 
foreign 
Govern
ment,

but such 
interfer
ence is 
matter of 
discretion, 
not of 
right.



154 THE SCIENCE OF INTERNATIONAL LAW.

The action 
of a Go
vernment 
inter
fering on 
behalf of 
its subjects 
may take 
several 
forms.
(1) Retor
sion or Re
prisals.

“ fidence in the good faith of foreign Governments, would 
“prove a salutary warning to others, and would prevent 
“any other foreign loans from being raised in Great 
“ Britain, except by Governments of known good faith and 
“ ascertained solvency. But nevertheless it might happen 
“ that the loss occasioned to British subjects by the non- 
“ payment of interest upon loans made by them to foreign 
“ Governments might become so great that it would be 
“ too high a price for the nation to pay for such a warning 
“ as to the future, and in such a state of things it might 
“become the duty of the British Government to make 
“ these matters the subject of diplomatic negotiation1.”

The intervention of the British Government on behalf 
of a Delagoa Bay Railway Company is a matter of pure 
discretion on the part of ministers, not of any right in the 
clamorous shareholders.

In the exercise of that discretion the action of the 
Government may assume any one of several forms. It 
may expend itself in Retorsion; it may take the shape of 
Reprisals, of Embargo, or of Pacific Blockade; or it may 
find vent in the force of open War. Retorsion is the mere 
retaliation of injustice, like for like, a special instance of 
the action more generally known under the name of the 
exercise of Reprisals.

The ancient Athenian approved the institution of 
Androlepsia, whereby the relatives of a murdered citizen 
were empowered to seize three fellow-countrymen of the 
murderer, atid hold them for judicial condemnation to 
compensation, or even to the death-penalty2. This simple 
method of procedure enshrines a principle of rough justice 
which seems to commend itself to the primitive mind, 
whether it be employed by the Saxon ceorl who has been 
robbed of his cattle, or by the kin of kidnapped Polyne
sians upon a martyred Patteson. The merchant-stranger 
of the Middle Ages numbered amongst the risks of his 
trading the liability to attachment in person or property

1 Hall, International Law, p. 237 note.
2 Vattel, Lib. ii. c. 18, § 351.
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in respect of the debts of a defaulting fellow-countryman. 
By the statute 25 Edw. 3, st. 5, c. 23, it was enacted that 
a Lombard company should be responsible for the debts of 
any of its merchants left unpaid within the realm “so 
“that another merchant, which is not of the company, 
“ shall not be thereby grieved or impeached.”

By Stat. 2 Hen. 4, c. 16, Englishmen aggrieved by 
attachments or distresses made within any seigniory in 
Wales were empowered, on the failure of the Welsh 
governor of the lordship to cause restitution to be made 
within seven days, to exercise reprisals on Welshmen, 
being inhabitants of the same seigniory, entering England. 
It appears from the preamble that one chief cause of 
complaint was the Welsh custom of attaching the persons 
and property of Englishmen within their jurisdiction 
as pledges for other English debtors. And the general 
principle received a special sanctification by one of the 
clauses of Magna Carta itself, in the case of the person 
and goods of foreign merchants within England on the 
outbreak of a war with their native state1.

The grant of letters of reprisal was in the Middle 
Ages, and indeed up to very recent years, a matter of very 
common occurrence. Such a grant might take one or 
other of three forms. (1) It might be directed exclusively 
to a particular subject complaining of unredressed wrong 
at the hands of another state, whether by reason of the 
conduct of its individual citizens or of its governors : (2) it 
might be addressed to all and sundry who should choose 
to apply for authority, when it was simply a commission 
issued to certain ascertained persons, whether private 
individuals or members of the regular armed forces of the 
issuing state, authorising general offensive action against 
the subjects and property of the offending nation: or 
(3) it might be confined to the regular armed forces before- 
mentioned.

Reprisals taking the first shape, the formal permission 
to a wronged individual to indemnify himself by the 

1 9 Hen. 3, st. 1, c. 30.
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capture of property belonging to fellow-subjects of his 
oppressor, once common and well-known by the style of 
Special Reprisals, are now altogether obsolete. General 
Reprisals confined to the officers and men of the military 
or naval force of the issuer are still not unusual. The 
sole difference between the issue of such letters and the 
grant of authority to levy war consists in the limited 
intent existing in the mind of the responsible Government. 
General Reprisals of the wider sort are just passing away, 
under the influence of improved notions as to neutral 
obligations and the position of the non-combatant. At a 
very early date it was held by competent authority that 
letters of reprisal might be legally granted on behalf of 
subjects of the issuer only1. Down to times by no means 
remote the exercise of warlike operations under a foreign 
commission was regarded as in no way illegitimate. And 
even to-day the foreigner who accepts a commission from 
a belligerent state is a lawful combatant, and entitled as 
such to fair treatment at the hands of the opposing belli
gerent, albeit his conduct may subject him to heavy penal
ties under the municipal law of his native state, and his 
presence in the field may give rise to feelings the reverse 
of friendly between that native state and the nation against 
whose forces he enlists. A few British subalterns may well 
be permitted to learn their trade in the ranks of MacMahon 
or of Unser Fritz, but a Hobart Pasha can scarcely be suf
fered to retain his position on the list of the British navy.

Embargo consists in the forcible sequestration, either 
temporary or permanent, by any Government of property 
lying within its ports. Embargo may be Civil or Hostile, 
it may be exercised upon friends or upon foes. The dis
tinction of Civil and Hostile Embargo2, like that of General 
Reprisals and War, is one of intent only. The levy of an 
embargo upon the shipping of subjects or of friends is 
simply a matter of national policy. The neutral may

1 Molloy, Maritime Law, p. 23; Godolphin, Admiral Jurisdiction, 
Intro.; Vattel, Lib. ii. c. 18, § 348.

2 See Lord Stowell in the “Boedes Lust,” 1803.
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learn in time of war, like the Egyptian fellaheen at all 
times, what it is to “do angarie”

The imposition of an embargo upon the goods of 
foreigners was in ancient days a favourite preliminary to 
the declaration of war1.

Pacific Blockade is a growth of modern times, and its (3) Pacific 
legality, as yet, rests upon the practice of the last sixty Blockade- 
years in some short dozen instances. Prior to 1827 block
ade was held a pure war-right. And it may be questioned 
whether, in its wider extension, Pacific Blockade must not What is its 
justify itself rather as a mode of warfare limited in opera- ^apposi
tion than as a means of redress falling short of war. Fortion? 
the operation of such a measure may extend either to 
subjects of the blockading and blockaded powers only, or 
to the vessels of all nations. If it be confined to subjects 
of the parties directly engaged, its legitimacy can hardly 
be matter for serious consideration. The less is justified 
in the greater, and the blockaded sovereign has it in his 
power either to free himself from the inconvenience by the 
grant of redress, or to resent it by the declaration of war.

If, however, the trade of neutrals be affected by the 
blockade, those neutrals may well protest against inter
ference with their traffic not fully and completely justifi
able. For them such protest must be matter of policy.
Pacific Blockade may be, and doubtless always is, the less 
of two evils: to refuse to recognise it may be to force the 
offended state to legalise its acts by instituting a regular 
blockade as a measure of war.

In practice Pacific Blockade has followed now one and 
now another plan of operation. Sometimes it has been 
extended to the shipping of all powers, sometimes subjects 
of the states primarily have also been exclusively affected; 
sometimes blockade-runners have been visited by final 
condemnation, and again their property has been merely 
held in pledge. Blockading powers would do well to 
announce to the world the exact international position

1 For examples of the legal results of an Embargo, see Beale v.
Thompson, 4 East 546; Routh v. Thompson, 13 East 275.
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which they affect to assume. In the instance of the com
bined blockade established by Great Britain and Germany 
on the African East Coast for the prevention of the slave- 
traffic and the stoppage of the importation of arms, Lord 
Salisbury conceived himself to have secured by negotiation 
with France the recognition of the long-contested right of 
search under any flag whatsoever1, while M. Goblet de
clared that the French ministry had done no more than 
to recognise, in the circumstances of the existing blockade, 
such a condition of affairs as governed the French blockade 
of the coast of Annam in 18832. Great Britain, it is very 
certain, did not deem herself to be engaged in a war upon 
her own African coast: yet the French Foreign Minister 
held that the right to search for contraband of war was in 
international law a natural consequence of her operations.

0. Territory and Jurisdiction are coextensive.
How is 
territory 
appro
priated to 
a people?

Territory 
may be 
acquired

How is territory appropriated to a particular people ? 
This is, if International Law be a science of Territorial 
Sovereignty, its fundamental question. It covers the rules 
which determine the geographical boundaries of the state, 
and the rules which determine the numerical limits of the 
state-people.

Land-limits in settled countries are capable of easy 
determination, and such limits are naturally, amongst 
civilised peoples, fixed with tolerable clearness. At the 
present time the frontier lines of Europe hardly afford 
matter for reasonable division of opinion. The custom
houses, the gens-d’armes and the outposts are sufficient 
witnesses of the fact of possession. To-day disputes as 
to dominion belong to the sea, or to the region of new 
acquisition at the expense of barbarous or semi-barbarous 
peoples.

A nation may add to the extent of its territory in several 
various ways: by the action of the forces of nature in the 
creation of new habitable land; by conveyance in conse-

1 Speech of the Marquis of Salisbury in the House of Lords, Nov. 6,1888.
2 Speech of M. Goblet in the French Chamber, Nov. Id, 1888.
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quence of arrangement or treaty with another people, by Ac- 
whether by way of sale, exchange or free gift; or by the ^^on’ 
actual forcible seizure and retention of the possession of tract, 
the property of others. Prescription in all cases constitutes ^e^n" 
in men’s eyes a further confirmation of a prior act of ’ 
annexation. But the main path of territorial aggrandise- or by Oc- 
ment undoubtedly lies in the occupation by civilised cuPatlon* 
peoples of lands previously untenanted, or tenanted only 
by persons little advanced in civilisation.

In point of territorial aggression, and colonial ex- The 
tension, the last few years (1890) have no parallel since ^ce^fter 
the days of Columbus and Vasco da Gama. In Tunis, new land, 
in Egypt, and in New Guinea, in Tonquin and in Burmah, 
along the Congo and from Zanzibar, everywhere the 
stronger is robbing and absorbing the weaker, and the 
nations are contending hand to hand for the world’s few 
outlets of population. And it seems as though recent 
proceedings on the coasts of Africa, both East and West, 
might well provide those who come after with matter for 
considerate contemplation. It seems, in fact, as if the 
older doctrines of Occupation were going by the board.

In the earlier days of exploration it was held that j3 reCent
mere discovery of unoccupied or heathen lands consti- actl01lm 

J . L . . accord-tuted an absolute proprietary right in the state of the ance
discoverer. The Indian was a Canaanite, created at best to Wlth 
be a hewer of wood and drawer of water. The Spaniards 
and the Portuguese, indeed, sought to limit effective dis
covery to their own navigators, and to close the seas of 
the New World and the East against the shipmen of the 
rest of Europe. And in 1493 Pope Alexander VI., in 
virtue of his assumed jurisdiction as World-Father over 
the islands of the ocean, issued the famous Bull by which, 
drawing a line of demarcation at a distance of one hundred 
leagues west of the Azores, he granted exclusive dominion 
in all new discoveries, westward and eastward, to the 
faithful Churchmen of Spain and Portugal1. But English
men and Hollanders denied the virtue of the grant; and

1 Selden, Mare Clausum, p. 139. Vattel, Lib. ii. c. 18, § 208 note.



160 THE SCIENCE OF INTERNATIONAL LAW.

accepted 
doctrines 
as to 
effective 
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Drake and Hawkins, Grenville and the men of “ West
ward Ho!” backed up with the pike the theoretical 
arguments of Hugo Grotius1. Mare Clausum became 
Mare Liberum, and England, France and Holland secured 
their share in the spoil. Grotius held that in order to 
constitute title by discovery (Inventio) there must be 
more than a mere survey: there must be actual appre
hension, that is, a real occupation*2. And gradually there 
grew into acceptance certain broad rules as to the forms 
required to constitute for a State a valid title by occu
pation. The authorities on International Law now combine 
in laying it down with one consent, that discovery in itself 
gives no title, and even temporary occupation will suffice 
to create a title merely inchoate, that occupation to be 
valid must be effective. Further it is required by them, 
in order that occupation may be recognised as effective, 
that it be the result of the direct exercise of the State- 
Will: it must be a State Act. Such a State Act may 
consist in (a) the formal taking of possession by an 
official specially told off for the work in the particular 
instance, (b) the like act of a navigator or traveller 
regularly commissioned to occupy and appropriate in the 
name of his State all territory which he may discover, 
(c) the ratification of the act of an uncommissioned 
colonist Ratification by the State will suffice to establish 
title through an actual, though unauthorised, occupant, 
but the title of an uncommissioned traveller is of no avail 
to his State, as no ratification will operate to render of 
legal effect that which was null and void ab initio8. The 
sum of the whole is that the running up of a national 
flag, British, German or Portuguese, by an unauthorised 
agent is absolutely futile as an assumption of national 
ownership, and the like act of an authorised agent must 
be followed by other acts of control, or by an actual 
settlement within a reasonable period4.

1 Grotius, Mare Liberum, cap. hi. 2 Ibid. cap. ii.
3 Maine, Int. Law, pp. 66—68.
4 See Hall, Int. Law, Part n. chap, ii., Wheaton, Elements, Part ii. 

chap.iv.
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Bat, if recent proceedings in territorial demarcation 
on a large scale in Equatorial Africa are to be of legal 
avail, either we are embarking with speed on a career of 
establishing an African India, or we have entered upon What of 
a stage of progress for which the international lawyer has ammge- 
not yet provided. England, France, Germany and Por- merits 
tugal are appropriating to themselves, and to one another, “spheres 
by solemn agreement vast “spheres of influence” in the fl^ce”? 
Dark Continent.

Such agreements remove the causes of present dis
putes ; but, if they are to stand the test of time, by what 
right will they stand ?

We hear much of a certain “Hinterland Doctrine.” Whattf 
The accepted rule as to the area of territory affected by “terland 
an act of occupation in a land of large extent has been, 
that the crest of the watershed is the presumptive interior 
limit, while the flank boundaries are the limits of the 
land watered by the rivers debouching at the point of 
coast occupied. The extent of territory claimed in respect 
of an occupation on the coast has hitherto borne some 
reasonable ratio to the character of the occupation. But 
where is the limit to the “Hinterland Doctrine”?

Either these international arrangements can avail as 
between the parties only, and constitute no bar against 
the action of any intruding stranger, or might indeed is 
right. It may be, in truth, that this system of annexa
tion and absorption is an essential part of the great 
Scheme of the World’s progress. It may be that it is a 
necessary agent in the hands of Providence for the final 
annihilation of that devil-traffic, the slave-trade, for the 
preservation of the lives of tens of thousands of human 
beings whose bones else would whiten on the forest-tracks 
to the coast. But, if we are to be missionaries, let us 
know and avow our mission. The civilisation of the Maxim 
gun were to be preferred to the civilisation of “fire
water:” at least, it leaves no degraded remnant. If the 
might of the few is to justify the exclusion of the many, 
let us at least be candid spoilers.

w. 11
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What are 
Territorial 
Waters ? 
(1) Land
locked 
Waters.

(2) Rivers.

How far, again, may any power exercise control in seas, 
or running streams1 ?

With regard to landlocked waters there is little room 
for difficulty. A lake or inland sea wholly surrounded by 
the possessions of a single sovereign is universally admitted 
to fall under that sovereign’s exclusive jurisdiction. Such 
a sea is the Sea of Aral, and such the Black Sea was until 
the Muscovite obtained a footing on its shores. By the 
Powers at Paris in 1856 the Black Sea was declared 
neutralised, its waters and ports, thrown open to the mer
cantile marine of every nation, were formally and in per
petuity interdicted to the flag of war, save to a few light 
guardships Russian and Ottoman, and the maintenance of 
military-maritime arsenals on its shores was altogether 
forbidden2. How Russia secured in 1870—71 the abro
gation of the articles limiting her Black Sea rights is 
matter of well-known history. And it must be freely 
admitted, that, however much we, as Englishmen, may 
be inclined to resent the politics of the ministers of 
the Czar, the arrangement arrived at by the Conference 
of London was more in accord with modern notions of 
international right than that set out in the Treaty of 
Paris3.

The case, moreover, of rivers and narrow seas is now 
fairly clear. Where a stream divides the landed posses
sions of two states, the boundary is, in default of express 
evidence to the contrary, presumed to be the middle line 
of the thalweg, or navigable channel. When a river drains 
throughout its course the lands of one power only, or when 
it traverses the territory of two or more, the problem for 
the international lawyer is one of navigation, not of owner
ship.

1 Wheaton, International Laiv, ed. Boyd. Pt. ii. chap. iv. Hall, 
Int. Law, Pt. ii. chap. n. Woolsey, Introduction to the Study of Int. Lawt 
chap. hi. Vattel, i. 22 and 23. Puffendorf, Law of Nature and of Na
tions, iv. 5, 5—10. Maine, Int. Law, Lect. iv.

2 The Peace of Paris 1856, Arts. xi.—xiv. Hertslet, Map of Europe, 
ii. p. 1256. Ghillany, n. p. 495.

3 Treaty of London, Mar. 13, 1871.
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The navigation of great rivers and narrow seas was in Civilisa- 
days gone by the subject of fierce dispute. But opinion de
lias now definitely set in one direction. The Powers at clared for * the free-
Vienna in 1815 declared for the principle of the freedom dom of
of navigation of streams separating or traversing two or n?-vigation 
more states, and engaged the Governments interested in and nar- 
such waterways in an agreement to regulate, by common ways!™^" 
accord of commissioners appointed for the purpose, the 
amount and manner of collection of navigation dues and 
all kindred questions1. One by one, accordingly, the more 
important waterways have been thrown open to the unre
stricted navigation of the flag of peace. But, whilst the 
new order has arisen by virtue of particular treaty entered 
into by the interested nations, the right of riparian states 
to regulate the traffic has been, in each instance, formally 
acknowledged2.

Civilisation, then, has spoken on narrow seas and land- (3) The 
locked waters. But there may yet, it seems, be divergence ea 
of opinion as to the meaning of open sea, and the extent certain 
of the powers possessed by a state in the waters washing * 
its coasts.

Grotius held that Nature and public utility alike for- Grotius 
bade the existence of private property in the seas. With private 
him all proprietorship began in occupation. All things property
_ . _ . i in tne seabeing by Nature common, certain objects were, he thought, naturally

impossi-
1 Act of the Congress of Vienna 1815, Arts, cviii.—cxvn. Ghillany, ble,

i. pp. 301—303.
2 The Sound dues were redeemed by the Treaty of Copenhagen of 

Mar. 14, 1857 (Hertslet, n. 1301), the Scheldt tolls in 1863 by the Treaty 
of Brussels (Ibid. ii. 1550). The Stade or Brunhausen toll on the Elbe 
was bought out in 1861 under the Treaty of Hanover (Ibid. ii. 1471).
Long disputes as to the navigation of the Rhine were settled by a con
vention of the riverain states signed at Mayence on March 31, 1831, and 
various later supplementary articles (Ibid. ii. 848). Austria and Russia 
agreed on a convention as to the navigation of the Danube in 1840.
The Danube River Commission was established under the General 
Treaty of Paris, 1856 (Arts. xv.—xvii. Ibid. n. 1257; n. 1016). The 
navigation of the Po was regulated by the Treaty of Milan of 1849 (Ibid.
ii. 1095). The United States and Great Britain settled their differences 
as to the navigation of Lake Michigan, of the St Lawrence, the Yukon,
Porcupine and Stikine by the Treaty of Washington, 1871.

11—2
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and sup
ported his 
opinion by 
the dicta 
of Roman 
lawyers. 
But the 
ocean 
within 
certain 
limits has 
always 
been sub
ject to 
national 
control. 
The
history of 
the sea 
begins 
with Mare 
Clausum.

Ocean 
lordship 
was ren
dered 
necessary 
by the 
prevalence 
of Piracy,

capable of appropriation, but such things as air, the flowing 
stream and the wide sea, which might be enjoyed by one 
individual without the necessary exclusion of another, 
must be regarded as naturally, inherently, and for ever 
subject to common use1. Grotius mistook the dicta of 
the classic jurists for the common voice of antiquity. 
Ulpian and his fellows laid it down that the sea is open 
and free to all, but, in historic fact, whatever be, or be 
not, the importance attaching to Selden’s catalogue of 
successive ocean lords1 2, there has been probably no epoch 
at which some portion of the sea has not been held 
subject to special national control3.

The wide ocean was, doubtless, in times most ancient 
open to the vessels of all who were daring enough to 
adventure themselves thereon ; but the earliest sailor had 
in his composition more of the robber than of the fisher 
or the pushing trader.

The first lord of the sea was, in fact, a pirate: his 
successor the man of the strong hand who earned his lord
ship by clearing the ocean of its plundering pests. The 
mythical Minos anticipated the historic Pompey4. The an
cient world preferred the partial security of Mare Clausum 
ushered in by Navigation laws to the constant alarm of 
Mare Liberum, where every rover was a viking. Piratical 
leagues flourished for ages in every corner of the Mediter
ranean, and even the merchant-princes of Tyre and Sidon 
were not too proud to blend a little piracy with more 
legitimate operations.

The Northern rovers reduced their plundering to rule. 
The Jomsborg vikings permitted no women in their for
tress, and bound themselves to equal division of the profits 
of their piracy. They won their spoil by the stout arm and

1 Mare Liberum, c. 5. De Jure Belli ac Pads, Lib. 2, cap. 2, ss. 2 and 
3. Cf. Mare Clausum, pp. 123 et seqq. Ibid. chap. xxvi. So, too, Yattel,
i. 23.

2 Mare Clausum, pp. 53 et seqq.
3 Ibid. p. 45. Borough’s Soveraignty of the British Seas, pp. 1—6.
4 Mare Clausum, pp. 50 and 53. Thuc. i. 4 and 8.
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the sweep of the good long sword; falsehood and guile and 
their code forbade1. Wrecking.

The general prevalence for many centuries of wrecking2 
has been referred with great probability to the natural 
revenge of the coast-man upon his foe.

The Thracians on the Euxine in the time of Xenophon Wrecking 
set up boundary pillars on their shores to mark each ^ongst 
man’s share in the numerous wrecks cast on their dreaded Greeks: 
shoals3. When the sea-lord had quelled the pirate, it fell 
to him likewise to protect the honest trader from the mis
taken zeal, or the cupidity, of the pirate’s ancient enemy 
of the sheltered bay and craggy headland. The Cypriotes in the 
in the days of Coeur de Lion were practised wreckers, and ^gg!e 
their prince took his share of the spoil4. Travellers cast 
ashore by storms in Cyprus were, if wealthy, held to ' 
ransom, if poor enslaved. The pious chronicler5 applauds 
the justice of the punishment inflicted by his hero upon 
the Cypriot tyrant. The selfsame practice had been the 
custom of Richard’s Norman duchy a short century before, and in 
as Harold Godwinson knew to his cost6. Condemned by ]?^®rn 
Emperor and by Council the wrecker continued his bar
barous trade, and defied alike the excommunication of 
Papal Bulls and the rising voice of humanity7. So late as 
the time of Elizabeth the institution flourished. A vessel 
conveying a present of 800 crowns in gold from the Pope 
to Mary, Queen of Scots, having the misfortune to be cast 
away upon the English coast, the Earl of Northumber
land, as lord of the territory, claimed the gold under some 
just law, which he caused to be read in the old Norman

1 Jomsborg was destroyed by Magnus the Good in 1043 a.d. Vicary,
Saga Time, p. 63.

2 Mare Clausum, pp. 44, 113, 153. Martens, Precis, iv. 4, § 11. Cf.
Stat. 27 Edw. III. c. 3. Stat. 26 Geo. II. c. 26. Stat. 7 Will. IV. and 
1 Viet. c. 89. Stat. 17 and 18 Viet. c. 104, ss. 477—479. Stat. 24 and 25 
Viet. cc. 96 and 97.

3 Xen. Anab. vn. 5. 12 and 13.
4 Rich, of Devizes, s. 60.
5 Geoff, de Vinsauf, c. 29.
3 Hallam, M. A. ii. p. 377.
7 Mare Clausum, pp. 153, 154.
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The police 
of the sea 
was in the 
Middle 
Ages no 
light duty;

language1 to Melville, who was sent to demand restitution 
of the money.

In the Middle Ages claims were advanced by various 
peoples to sovereignty over portions of the open sea, and 
these were in several instances generally acknowledged.

Jurisdiction was, in fact, co-extensive with police, and 
the police of the sea was, if effective, no light duty.

“ A pirate,” says Hallam, “ in a well-armed, quick 
“ sailing vessel, must feel, I suppose, the enjoyments of his 
<c exemption from control more exquisitely than any other 
“freebooter; and darting along the bosom of the ocean, 
“ under the impartial radiance of the heavens, may deride 
“ the dark concealments and hurried flights of the forest 
“ robber. His occupation is, indeed, extinguished by the 
“ civilization of later ages, or confined to distant climates. 
“ But in the thirteenth and fourteenth centuries a rich 
“ vessel was never secure from attack; and neither resti
tution nor punishment of the criminals was to be 
“ obtained from Governments, who sometimes feared the 
“plunderer, and sometimes connived at the offence2.”

The mediaeval pirate matched the mediaeval robber- 
baron.

Every sea had its pirate-nest. The men of Monaco 
in the sixteenth century carried on the same trade as 
the infidels of Tunis and Algiers3. The Venetian mer
chant was defied and robbed at his very door, and in his 
own Adriatic, by daring plunderers, who found a ready 
shelter in the Archdukes borders4. Cottington reports 
in 1616 on the extraordinary strength and boldness of 
the Mediterranean pirates5. Sir Robert Mansel made in 
1621 an unsuccessful attack on Algiers6, but in 1625 the 
Dutch, who, two hundred years later, were to take a

1 Which neither Melville nor the Earl understood: Melvil, Memoires, 
p. 58.

2 Hallam, M. A. n. p. 397.
3 Guicc. iv. p. 56.
4 Nani, Histoire de la Republique de Venise, Lib. i.
6 Cabala, p. 206.
3 Ibid. pp. 140 and 156—159.



NORMAL INTERNATIONAL LAW. 167

proud part with Lord Exmouth in the crushing of the 
power of the Dey1, were not above negotiating with the 
Algerines for a combined attack on the Spanish coast2.

The Venetians claimed the dominion of the Adriatic3 and might 
under an asserted grant of Alexander IV. made in respect ^titJae *the 
of their valour and expenditure in ridding the gulf of b&sis of 
pirates and Saracens4, and their right was frequently maritime 
acknowledged by various sovereigns in the clearest fashion. dommion- 
It was made an article in the treaty of peace between 0f the 
Julius II. and Venice, that the subjects of the Church ^e^ians 
and their shipping should enjoy the right of free navi- Adriatic; 
gation in the gulf, their privilege carrying not only 
exemption from customs, but the freedom of foreign 
merchandise in their bottoms5.

The English, at one time, claimed the sovereignty, not and of the 
only in the Narrow Seas, but in the ocean from the North j^the3*1 

Cape to C. Finisterre. Nor were they entirely oblivious 
to their corresponding duty in the maintenance of the the wide 
police of the seas. There was no more persistent com- ocean* 
plaint, indeed, in the days of weaker English kings 
than that of the Commons that the seas were not kept. 
Chaucer’s Merchant

“ Wold the see were kept for anything 
“Betwixen Middleburgh and Orewell6.”

The guardians of law and order, too, were not them
selves entirely above the suspicion of piracy. The buc
caneers of Elizabeths day did not confine their operations 
with overmuch strictness to the holy war with the 
Spaniard; even their Dutch allies sometimes suffered 
at their hands7. The Narrow Seas were not too safe 
when Dunkirk pirates could take thirty-five Dutch vessels

1 Osier, Life of Exmouth, chap. xi.
8 Cabala, p. 341. Blake bombarded Algiers and destroyed the fleet of 

the corsairs in 1655. Green, Hist, of the English People, hi. p. 296.
8 Mare Clausum, pp. 99—104. Dominium Maris.
4 Guicc. iv. p. 360.
5 Ibid. iv. 396.
6 Canterbury Tales, Prologue.
7 Grotius, Ann. 4, p. 169.
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The Dutch 
offer the 
first suc
cessful 
resistance 
to the 
British 
Sovereign
ty of the 
Sea.

at a single swoop, and hold the masters to ransom1; and 
Turkish corsairs2 kept the Irish coast-towns in a state of 
perpetual alarm. But, from the days of Angevin John 
to those of Scottish James, the omission on the part of a 
foreigner to “vail,” or strike sail, on meeting a British 
man-of-war in “ the British Sea ” would have been treated 
as an act of war3. The grant of licences to fish4 and the 
prohibition of hostilities5 within certain extensive, though 
ill-defined, limits were regarded as functions of the same 
sovereignty. French admirals from time to time asserted 
a momentary independence6; but for five centuries at any 
rate England was Queen of the Sea.

The first successful resistance to the wide pretensions 
of Great Britain came from the rising power of the 
Dutch7.

1 Grotius, Hist, 4, p. 419. -
2 Cf. Stat. 22 and 23 Car. II. c. 11. Scrinia Sacra, p. 90. Hill’s 

Diplomatic Correspondence, i. pp. 252, 263.
3 See the Royal Proclamation of 1300 a.d. Mare Clausum, p. 401. 

Sir John Boroughs, The Soveraignty of the Seast p. 62. Hall, Int. Law, 
p. 120 Note.

4 Mare Clausum, chap. xxi. Boroughs, p. 73 seqq.
5 Boroughs, p. 86. .
6 See the Libel against Reyner Grimbald, and the ordinances of 1555 

and 1584. Ibid, chaps, xviii. and xxvm. Exton, Maritime Dicwologie, 
chap. v.

7 “ The other Embassadour sent to the Arch-Duke was the old Earle 
of Hertford, who was conveyed over in one of the King’s Ships, by Sir 
William Munson, in whose passage a Dutch Man of Warre comming by 
that ship, would not vaile, as the manner was, acknowledging by that 
our Soveraignty over the Sea, Sir William Munson gave him a shot to 
instruct him in manners, but instead of learning, he taught him by 
returning another, he acknowledged no such Soveraignty; this was the 
very first indignity and affront ever offered to the Royall Ships of Eng
land, which since have beene most frequent; Sir William Monson (sic) 
desired my Lord of Hertford to goe into the Hold, and hee would 
instruct him by stripes, that refused to be taught by faire meanes; but 
the Earl charged him on his Allegiance first to land him, on whom he 
was appointed to attend; so to his great regret he was forced to endure 
that indignity, for which I have often heard him wish he had been 
hanged rather than live that unfortunate Commander of a King’s Ship to 
be Chronicled for the first that ever endured that affront, although it was 
not in his power to have helped it, k.t.X.”

The Court of King James, pp. 44—46.
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The enterprising fishermen of the United Provinces 
took advantage of the alliance between the revolted 
States and Elizabeth, and of the indolence of the English, 
to establish, during the course of the last half of the 
sixteenth century, an immense fishing industry on the 
British coasts1.

From time to time the slumbering British spirit woke 
from sleep, but the pompous folly of James and the 
misfortunes of his son2 enabled the Hollanders to keep 
what they had gained. The valour of Blake and the 
firmness of Oliver might win back the emblems of lost 1652- 
supremacy from Van Tromp and Ruyter3, but when a 1654* 
French pensioner sat on the English throne the thunder 
of Dutch guns in the Thames and Medway affrighted the 1667. 
citizens of London4.

James I. issued in 1604?, in view of the contest The pro- 
between the United Provinces and Spain, a proclamation 0f jamesi. 
whereby he forbade the exercise of any act of belligerency 
within certain prescribed limits, and extended his pro- Cham- 
tection to all merchants and others endangered by the 
action of men-of-war hovering with a view to offering * 
violence in the adjacent open sea. “ Our pleasure is,” 
he declared, “ that within our Ports, Havens, Roads,
“ Creeks, or other places of our Dominions, or so near 
“to any of our said Ports and Havens, as may bee 
“reasonably construed to bee within that title, limit,
“ or precinct, there shall bee no force, violence, or offence 
“suffer'd to bee done, either from man of war to man 
“of war, or man of war to merchant, or merchant to 
“ merchant of either partie. But that all of what Nation 
“ soever, so long as they shall bee within those our Ports 
“ and places of our Jurisdiction, or where our Officers may 
“ prohibit violence, shall bee understood to bee under our

1 Boroughs, p. 115 seqq. Mare Clausum, p. 472 seqq. Spelman, Of 
the Admiralty Jurisdiction, p. 226.

2 See the Proclamations touching Fishing of 1609 and 1636. Mare 
Clausum, pp. 464—470.

3 Green, Hist, of the English People, hi. pp. 275—277.
4 Ibid. p. 384.
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1605.

He defines 
the neutral 
zonebythe 
headland 
line,

but does 
not sur
render the 
claim to 
the ho
nours of 
seas of 
wider 
extent.

“ protection, to bee ordered by cours of Justice, and bee at 
“peace each with other1.”

This proclamation was more necessary^ than effectual. 
In the following year the Dutch and Spanish fleets fought 
furiously in the very harbour of Dover; and it was only 
when, on the second day, the victory had declared for the 
Dutch, and, in obedience to the savage instructions of the 
States, the Spanish prisoners, tied two and two, were 
thrown into the sea, that the indignant English of the 
castle battery began a tardy fire upon their late allies2.

The neutral zone prescribed by James was defined as 
fixed by “ a straight line drawn from one point to another 
“ about the realm of England3.” The areas shut within 
these bounds, and styled “the Kings Chambers,” were 
in some cases of considerable extent4.

James by the terms of his edict expressly limited 
his marine “ dominions ” round the English coast by the 
headland lines, but Great Britain did not by any means 
surrender thereby her claims to formal honours in seas of 
wider extent. The Dutch agreed in 1654, and again in 
1662, 1674 and 1684, to accord the disputed salute to the 
flag of England between C. Finisterre in Spain and 
Stadland in Norway5. And so late as the present century 
the ancient claim was, though not enforced, as carefully 
maintained as in the days when the broom at Van 
Tromp’s masthead told of the sweeping of the Channel6.

1 Mare Clausum, p. 364. Vattel, i. 23, § 288.
2 Grotius, Hist. xiv. p. 794.
3 The definition was arrived at by a jury of twelve sworn for the 

purpose, and their finding was presented to Sir Julius Caesar, Judge of 
the Admiralty on March 4, 1604. The headlands selected were Holy 
Islands, Souter Point, Whitby, Flamborough Head, Spurn Head, Cromer, 
Winterton-Ness, Caistor-Ness, Lowestoft, Easton-Ness, Orford-Ness, 
North Foreland, South Foreland, Dungeness, Beachy Head, Dunnose, 
Portland Bill, Start Point, Rame Head, Dodman Point, the Lizard, 
Land’s End, Milford, St David’s Head, Bardsey, Holyhead, Man.

4 The longest headland line was that from Land’s End to Milford 
which represents a sea expanse upwards of 95 miles across.

6 Hall, Int. Laio, p. 120. Vattel, i. 23, § 289. Puffendorf, Law of 
Nature and of Nations, ed. Kennet, iv. 5, 8 Note 4.

6 Green, History of the English People, in. p. 276.



NORMAL INTERNATIONAL LAW. 171

The proclamation of James represents the first great The pro
attempt to determine on definite principles the extent of doeT^how- 
open seas over which a state may claim to exercise an ever> re
exclusive jurisdiction. And the principle therein adopted first at- 
is even now not without a certain recognition. define the

It may be doubted, indeed, whether Great Britain would limits of 
in our day hold “ the King’s Chambers ” to be within territorial 
her territorial zone. But one power, at least, has in the jurisdic- 
present century asserted the principle of the headland sound11 
line. However strong may be the objections of the PrmciPles- 
U. S. to that principle when invoked for the protection The 
of the Canadian fisheries in bays of trifling extent, it was theory1”^ 
applied less than a century ago to the wide expanse of w^adt^)t‘ 
the Delaware and Chesapeake1, and in 1806 Mr Madison United 
thought that no act of belligerency should be exercised ^edose 
“ within the chambers formed by headlands, or anywhere of last 
“ at sea within the distance of four leagues, or from a right century*
“ line from one headland to another1 2.”

The philosopher Bodin, the classic authority of the 
constitutionalists of the first half of the seventeenth cen
tury, asserted, on the strength of a dictum of Baldus, that, 
by a kind of common right of all princes of maritime 
nations, the dominion of the sovereign of the coast extend
ed to the distance of sixty miles therefrom3. But early in 
the eighteenth century4 the Dutch jurist Bynkershoek ad
vanced a suggestion which deserved, and obtained, more fines the 
ready approval. Vattel thought that, whereas every state *erP^nal 
might, so far as concerned the transactions of citizens with tion

1 Kent’s Int. Law, ed. Abdy, p. 113. Woolsey, Intro. § 60. Wheaton,
Elements, § 179.

2 Kent’s Int. Law, ed. Abdy, p. 114. Mr Madison to Messrs Monroe 
and Pinckney, May 17, 1806. Halleck, c. vi. § 16.

3 Bodinus, De Repub. lib. i. cap. x. p. 170 (1586 a.d.). Puffendorf’s 
Law of Nature and of Nations, ed. Kennet, iv. 5, 8 Note 7. Vattel quotes 
Bodin as affirming that according to the common right of all maritime 
nations the prince’s dominion extends to the distance of thirty leagues 
from the coast (Vattel, i. 23, § 289), a reference which does not seem, 
however, to be borne out by De Republica, lib. i. c. x.

4 Bynkershoek’s treatise De Dominio Maris was published in 1703; 
his Qnaestiones Iuris Publici appeared in 1737.
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each other or with their own sovereign, make what regu
lations it pleased on the subject of jurisdiction over the 
neighbouring sea, all that could reasonably be said as 
between nation and nation was that, in general, the do
minion of a state over such sea extended so far as her 
safety rendered necessary and her power was able to 
assert1. The practical Bynkershoek defined the expanse 

by the covered by this last principle as the space within cannon- 
cannon- coast (“Quousque tormenta exploduntur”),
shot or by being the rough equivalent in the days of short-range 
league. weapons ot the zone within a marine league oi low- 
The prin- water mark. And the principle of the marine league or 
ttufth°ee ^ree~m^e though not universally recognised, has
mile zone altogether distanced its numerous competitors in general 
with^gene- aPProva^ Indeed, if the general, as distinct from the 
ral appro- universal, assent of nations can in any case establish a 
val* rule of international law, the three-mile line is as well 

settled as the boundary of national empire as the trustful 
flock of international jurists commonly assert, or as any 
limit may be1 2.

Sometimes a power has for customs’ purposes, or on 
account of some special coast configuration, claimed a 
jurisdiction of wider extent, whether for two leagues, for 
three, for four, or for five; sometimes a Government has 
embraced the principle of “ the King’s Chambers,” or it 
has claimed a ten-mile headland line.

But by the consensus of the majority of civilised 
peoples the jurisdiction of a state is held to extend to all 
inland seas, to lakes, rivers, ports and harbours, to estu
aries, gulfs and bays whose mouth-lines do not exceed six 
miles in width, and to the open sea within a circling line 
drawn at a distance of three miles from low-water mark 
on the mainshore, and from the headland line of a not- 
more-than-six miles mouth-expanse. .

1 Vattel, i. 23, § 289.
2 Ibid. Martens, Precis, iv. 4, § 10. Wheaton, Elements, §§ 177, 178. 

Woolsey, Introduction, §§ 56, 57. Kent, Int. Law, ed. Abdy, p. 112. 
Halleck, chap. vi. § 13. Cf. Hall, Int. Law, p. 127.
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No special sanctity attaches to the three-mile zone. The real
Its particular advantage consists in that it, in most cases,
accords with sufficient accuracy in fact to the principles the matter
which must constitute the basis of every rightly-founded ^nfonD°
marine dominion, the principle of necessity or of con- appears,

. .. ., . however,vemence amounting thereto. to be that
It is neither national pride nor national greed that

will justify the exclusive possession of ocean lordship, but necessity
the needs of self-protection within the bounds of effective\ # # vemence
control. Occupation to be valid must be effective, and approach- 
power is justified in the requirements of the general J^ce^ity. 
good. Occupa-

Great Britain, having surrendered her own extensive y^dmust 
claims, has now become the most resolute of the sup- be effec- 
porters of the three-mile rule. In 1877 her doctrines Great
came under complete review before the entire bench of Britain 
. i has be-judges. ^ come a

The “ FranconiaV’ a German vessel, on her voyage consistent 
from Hamburg to the West Indies, ran down within ofthe^ 
a couple of miles of Dover pier the “ Strathclyde/’ a ^/thehigh 
British passenger ship, under circumstances amounting in seas. 
English law to criminal negligence. Keyn, the German Tlie case 
commander, was thereupon indicted at the Central “Fran- 
Criminal Court, and convicted on the charge of man-coma-” 
slaughter. The question was, however, at once raised 
of the jurisdiction of an English court over criminal
offences committed on board foreign vessels passing 
within three miles of the English shore, and, after 
two prolonged arguments, of thirteen judges, seven, in
cluding Cockburn, L. C. J., upheld the objection, and 
the conviction was quashed accordingly. The attitude 
of the majority was deeply interesting as illustrating 
the position taken up by Great Britain in the opinion 
of her highest legal authority towards the obligations of 
International Law.

The seven judges, led by Sir Alexander Cockburn, a State
may

1 R. v. Keyn, 2 Exch. D. 63. Maine, Int. Law, Lect. n. Stephen, assume 
Hist, of Crim. Law, n. c. 16.
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jurisdic- conceded the international right of any state to exercise 
all private jurisdiction over all persons whatsoever on her own ships 
vessels in any position on the high seas; they did not deny the 
three-mile international right of any state to assume control over 
zone. private vessels, as well foreign as native, passing within 

the three-mile zone, and to punish delicts by whomsoever 
there committed; but, sitting as an English Court of 
justice, they deemed themselves confined by the express 
terms of municipal legislation: they declined to enforce, 
if they did not set aside, the doctrine so long maintained 
that “the law of nations (wherever any question arises 
“which is properly the object of its jurisdiction) is here 
“adopted in its full extent by the common law, and is 
“ held to be a part of the law of the land1: ” and, in the 
absence of proof that English municipal law had so far 
adopted the general international three-mile rule as to 
delegate to them authority over offences committed 
within the commonly-recognised territorial zone, they 
held the exercise of any such jurisdiction for them and 
any other English court entirely ultra vires. In a word, 
they held themselves commissioned by municipal law and 
by municipal law alone1 2. Great Britain had, they thought, 
an undoubted right to assume jurisdiction over crimes 
committed on foreign ships within the English three-mile 
zone: she had not in fact assumed that jurisdiction so far 
as to empower the judges of her courts to exercise the 
authority to which she might aspire. They hearkened for 
the voice of the English lawgiver expressing his assent 
to the commonly received international rule, for some 
such Act of Parliament as Blackstone had considered, 
not as introductory of new rule, but “ merely as decla- 
“ ratory of the old fundamental constitutions of the king- 
“ dom, without which it must cease to be a part of the 
“civilized world3.”

1 Blackstone, Comm. iv. 5. 67. Triquet v. Bath, 3 Burr. 1480. Ante, 
p. 46. Lockwood v. Coysgarne, 3 Burr. 1678.

2 Stephen, Hist, of Grim. Law, n. p. 31.
3 Blackstone, Comm. iv. 5. 67.
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Such a judgment could not pass without strong and The Terri- 
adverse comment, and in the following year the opinion of te™Juris" 
the minority of the judges received the approval of the diction. . J Jo rr
Territorial Waters Jurisdiction Act1. That Act, after gives juris_
reciting that “ the rightful jurisdiction of Her Majesty,
“ her heirs and successors, extends and has always extended Courts
“ over the open seas adjacent to the coast of the United ^mes
“ Kingdom and of all other parts of Her Majesty's do- committed
“ minions to such a distance as is necessary for the defence vessel
“and security of such dominions," proceeds to declare
that: “ An offence committed by a person, whether he is
“or is not a subject of Her Majesty, on the open sea
“ within the territorial waters of Her Majesty's dominions,
“is an offence within the jurisdiction of the Admiral,
“although it may have been committed on board or by
“ means of a foreign ship, and the person who committed
“such offence may be arrested, tried and punished ac-
“ cordingly2." Territorial waters are for the purpose of
offences under this section defined to include any part of passing
the open sea within one marine league of the coast British
measured from low-water mark3. No proceedings are, three-mile 

. . 1 . . zone,however, to be instituted under the Act without in the
United Kingdom the consent and certificate of a Secre
tary of State, and in any British dominions abroad the 
leave and certificate of the Governor4.

Thus was re-established in England “ the authority of 
“International Law on the footing on which the rest of 
“ the world had placed it5."

Great Britain has expressed her view of the limits The Behr- 
set by International Law to the dominion of the sea. ^fpufeea 
It falls to her now to vindicate it against the United 
States.

On August 1st, 1886, the schooners “ Thornton," The case 
“ Onward " and “ Carolina," belonging to Victoria, British P/xhorn- 
Columbia, were, whilst engaged in Behring’s Sea at various ton.”

1 Stat. 41 and 42 Viet. c. 73. 2 Sec. 2. 3
4 Sec. 3. 5 Maine, Int. L., p. 38.
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Judge
Dawson’s
charge.

distances, sixty miles or more from land1 in the killing 
and taking of fur-bearing seals, seized by the U. S. cutter 
“ Corwin,” and towed to Ounalaska.

On August 30th, in the U. S. District Court at 
Sitka, the masters and mates of the vessels were tried 
on the charge of an infringement of U. S. statutes 
forbidding the killing, except under certain conditions, 
of fur-bearing animals “within the limits of Alaska 
“ Territory, or in the waters thereof1 2.” Judge Dawson, 
before whom the case came, laid it down in his charge 
to the jury, that all waters within the boundary set out 
in the Russo-American Treaty of March 30, 1867, to the 
western end of the Aleutian Archipelago and Islands must 
be deemed American, and covered by the law against the 
slaughter of fur-bearing animals. And he quoted the 
words of Article I.:

“The western limit, within which the territories and 
“ dominion conveyed are contained, passes through a point 
“in Behring’s Straits on the parallel of 65° 30' north 
“latitude, at its intersection by the meridian which 
“passes midway between the Island of Krusenstern or 
“Igualook and the Island of Ratmanoff or Noonarbook, 
“and proceeds due north, without limitation into the 
“Frozen Ocean. The same western limit, beginning at 
“ the same initial point, proceeds then in a straight 
“course nearly south-west through Behring’s Straits and 
“ Behring’s Sea, so as to pass midway between the north- 
“ west point of the Island of St Lawrence and the south- 
“ east point of Cape Choutotski, to the meridian of 172° 
“ west longitude, thence from the intersection of that 
“meridian in a south-westerly direction, so as to pass 
“midway between the Island of Attou and the Copper 
“Island of the Kormandorski couplet or group, in the 
“North Pacific Ocean, to the meridian of 193° west 
“longitude, so as to include in the territory conveyed

1 Lord A. E. Russell to Mr Stanhope, Sep. 27, 1886.
2 U. S. Revised Statutes, Sect. 1956. Correspondence respecting the 

Behring Sea Seal Fisheries, 1886—90, p. 65.
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“ the whole of the Aleutian Islands east of that me- 
“ ridian1.”

The prisoners were therefore found guilty and sen- The 
tenced to fine and imprisonment, while the vessels, with sentence# 
their cargoes and equipment, were condemned as forfeited1 2.

The Canadian Government, straightway informed of The 
the facts, at once protested against a ruling which went 
to claim for the United States a sole sovereignty indent 
Behring’s Sea to the distance of 700 miles west of Alaska, protests* 
as contrary to admitted principles of international law and 
to American contentions with regard to the fisheries off 
the Canadian Atlantic shores3.

The United States Government supported the action 
of its Court, but, after prolonged correspondence and the 
interposition of considerable delay, the President directed The 
the issue, without the conclusion of questions involved, of grants^* 
orders for the discontinuance of pending proceedings, the pr<wision- 
discharge of the condemned vessels, and the release of the charge, 
persons imprisoned4. These orders seem, however, to have 
been acted upon in but unwilling fashion: the prisoners 
were released, but the vessels rotted in Alaskan waters5.

The questions were not concluded. Early in August The case 
1887 the “W. P. Sayward” and other British steam- 
schooners were seized by the U.S. Revenue cutter “Rush,” Sayward.” 
whilst in the pursuit of seals in Behring’s Sea under cir
cumstances similar to those attending the capture of the 
“Thornton6.”

1 Treaty between Russia and the United States, Mar. 30, 1867, Art. i.
Report of a Committee of the Privy Council for Canada, Nov. 27, 1886. 
Correspondence respecting the Behring Sea Seal Fisheries, 1886—90, p. 30.

2 Lord A. E. Russell to Mr Stanhope, Sep. 22, 1886. The Earl of 
Iddesleigh to Sir L. West, Oct. 30, 1886.

3 Lord A. E. Russell to Mr Stanhope.
4 Mr Bayard to Sir L. West, Feb. 3, 1887.
5 Mr Belyea to Mr Tilton.
6 Captain Shepard, U. S. R. M. to Mr Fairchild, Correspondence,

1886—90, pp. 80—82. It seems, however, that in the case of the 
“ Sayward” no seals had actually been taken in Behring’s Sea. Declara
tion of Mr Andrew Laing, Ibid. pp. 83, 84. Report of the Privy Council 
for Canada, Ibid. p. 143.

W. 12
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The It were of but small advantage to follow the dispute
Govern- through its following stages up to the point when the
ment . United States Secretary issued orders for the dismantling
solemn of all vessels found sealing in Behring’s Sea, and Sir Julian
protest, Pauncefote presented, in accordance with his instructions, June 14, r . .
1890. a note announcing the solemn and formal protest oi Her

Britannic Majesty’s Government against any interference
on the part of U. S. cruisers with British vessels navigating
outside the territorial jurisdiction of the United States,
and the intention of that Government to hold the Govern

The
Supreme 
Court de
clares its 
power to 
review the 
sentence 
of the 
Alaska 
District 
Court, 
1891.

The claim 
of the 
United 
States is a 
rSchautfee 
of an 
ancient 
Russian 
preten
sion.
The
Ukase of 
Paul,
1799,

ment of the United States responsible for the consequences 
which might ensue from acts which were contrary to the 
established principles of international law \

The Marquis of Salisbury and Mr Blaine have now 
agreed to refer the dispute to arbitration. The decision 
of the Supreme Court, moreover, on the appeal of the 
owners of the “ W. P. Sayward,” affirming its competence 
to review the sentence of condemnation pronounced by 
the District Court of Alaska, affords some hope that the 
highest tribunal of the United States will not be found 
wanting to its well-earned reputation.

But, meanwhile, it may be not improper to consider in 
brief fashion the main points in issue.

The claim of the U. S. Government is a rechauffge of 
ancient Russian pretensions, and it is in no way surprising 
that Russia regards with favour the assertion of a right 
in which she may feel historic interest, while its admission 
would leave her in sole sovereignty of the westward half 
of Behring’s Sea.

The history of those pretensions really begins in the 
autumn of 1821, for though the Emperor Paul I. had in 
1799 granted a Charter to a Russo-American Company 
conveying exclusive trading privileges on the north-west 
coast of America from Behring’s Strait to 55° North lat., 
no particular attention was attracted to the claims of 
Russia until the issue, in the interests of the Company, on 1

1 Sir J. Pauncefote to Mr Blaine, June 14, 1890.
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September 4 in the former year, of the famous Ukase of and the 
Alexander I. V,kase °f

That edict, after reciting the injury resulting to the 1821. 
trade of Russian subjects on the Aleutian Islands and on 
the north-west coast of America from illicit and secret 
traffic, proceeds to declare that:—

“Section 1. The pursuits of commerce, whaling and 
“fishery, and of all other industry on all islands, ports and 
“gulfs, including the whole of the north-west coast of 
“America, beginning from Behring’s Straits to the 51st 
“degree of northern latitude, also from the Aleutian 
“Islands to the eastern coast of Siberia, as well as along 
“the Kurile Islands from Behring’s Straits to the south 
“cape of the Island of Urup, viz. to 45° 50' northern 
“latitude, are exclusively granted to Russian subjects.

“Section 2. It is therefore prohibited to all foreign 
“vessels not only to land on the coasts and islands belong
ing to Russia, as stated above, but also to approach them 
“within less than 100 Italian miles. The transgressor’s 
“vessel is subject to confiscation, along with the whole

The terms of the Ukase were communicated to the
U. S. Government on Feb. 11, 18222.

On Feb. 25th Mr J. Q. Adams, the U. S. Secretary of Mr Adams
State, wrote to M. Poletica, the Russian Plenipotentiary at action
Washington, acknowledging the receipt of a copy of the on the 

• • ^ a . ukase ofEdict. After expressing the astonishment of the President Alexander,
to see in this Edict “the assertion of a territorial claim on
“the part of Russia, extending to the 51st degree of north
“latitude on this continent, and a Regulation interdicting
“to all commercial vessels other than Russian upon the
“penalty of seizure and confiscation, the approach upon the
“high seas within 100 Italian miles of the shores to which
“that claim is made to apply,” he proceeds: “To exclude

1 Edict of His Imperial Majesty, Autocrat of All the Russias,
Sept. 4, 1821. '

2 M. Poletica to Mr Adams 1822. Correspondence, 1886—90,

p. 238.
12—2
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“the vessels of our citizens from the shore beyond the 
“ordinary distance to which the territorial jurisdiction 
“extends. has excited still greater surprise.” And he con
cludes: “This Ordinance affects so deeply the rights of 
“the United States and of their citizens that I am in
structed to inquire whether you are authorized to give 
“explanations of the grounds of right, upon principles 
“generally recognized by the laws and usages of nations, 
“which can warrant the claims and Regulations claimed 
“in it1.”

Two distinct questions are here marked by Mr Adams 
as involved in the terms of the Ukase, the question of the 
territorial right of Russia on the north-west coast and 
the question of the claim to exclude foreign vessels from a 
hundred-mile zone.

M. Poletica, in reply, whilst referring to the illicit 
trade of foreign adventurers with the natives in the 
Russian possessions as the sole motive for the issue of the 
Ukase, attempted to justify the Russian territorial claim 
on the historical ground of first discovery. But he adds: 
“ I ought, in the last place, to request you to consider, Sir, 
“that the Russian possessions in the Pacific Ocean extend 
“on the north-west coast of America, from Behring’s 
“Strait to the 51st degree of north latitude, and on the 
“opposite side of Asia and the islands adjacent, from the 
“same strait to the 45th degree. The extent of sea of 
“which these possessions form the limits comprehends 
“all the conditions which are ordinarily attached to shut 
“seas (jmers ferm&es')> and the Russian Government might 
“consequently judge itself authorized to exercise upon this 
“sea the right of sovereignty, and especially that of 
“entirely interdicting the entrance of foreigners. But it 
“preferred only asserting its essential rights without 
“taking any advantage of localities1 2.”

Mr Adams lost no time in protesting against these

180 THE SCIENCE OF INTERNATIONAL LAW.

1 Mr Adams to M. Poletica, Feb. 25, 1822.
2 M. Poletica to Mr Adams, Feb. 28, 1822.
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extravagant pretensions. Two days after the date of Russian 
M. Poletica s letter the American Secretary wrote: tionof"

“From the deduction which it (M. Poletica’s note of 
“the 28th) contains of the grounds upon which Articles of 
“Regulation of the Russian-American Company have now,
“for the first time, extended the claim of Russia on the 
“north-west coast of America to the 51st degree of north 
“latitude, its only foundation appears to be the existence territorial 
“of the small Settlement of Novo Archangelsk, situated right’ 
“not on the American continent, but upon a small island 
“in latitude 57°; and the principle upon which you state 
“that this claim is now advanced is that the 51st degree 
“is equidistant from the Settlement of Novo Archangelsk 
“and the establishment of the United States at the mouth 
“of the Columbia River. But, from the same statement,
“it appears that, in the year 1799, the limits prescribed by 
“the Emperor Paul to the Russian-American Company 
“were fixed at the 55th degree of latitude, and that, in 
“assuming now the latitude 57°, a new pretension is 
“asserted, to which no settlement made since the year 
“1799 has given the colour of a sanction.

“This pretension is to be considered not only with 
“ reference to the question of territorial right, but also to 
uthat prohibition to the vessels of other nations, including 
“those of the United States, to approach within 100 
“Italian miles of the coasts. From the period of the 
“existence of the United States as an independent nation,
“their vessels have freely navigated those seas, and 
“the right to navigate them is a part of that indepen
dence.

“With regard to the suggestion that the Russian and ridi- 
“Government might have justified the exercise of sove- ^a
“reignty over the Pacific Ocean as a close sea, because it Pacific

. J . . . . . Mare“claims territory both on its American and Asiatic shores, clausum.
“it may suffice to say that the distance from shore to shore
“on this sea, in latitude 51° north, is not less than 90
“degrees of longitude, or 4000 miles V’

1 Mr Adams to M. Poletica, March 30, 1822.
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In the following year negotiations were opened with a 
view to an amicable settlement of the points in issue 
between the two powers. And on July 22nd, 1823, Mr 
Adams, writing to instruct Mr Middleton as to the basis 
upon which the United States were prepared to treat, 
stated the position in the clearest fashion. “From,” wrote 
he, “the tenour of the Ukase of the 14th (16th) September, 
“1821, the pretensions of the Imperial Government extend 
“to an exclusive territorial jurisdiction from the 45° 
“of north latitude, on the Asiatic coast, to the latitude of 
“51° north on the western coast of the American continent; 
“and they assume the right of interdicting the navigation 
“and fishing of all other nations to the extent of 100 miles 
“from the whole of that coast.

“The United States can admit no part of these claims. 
“Their right of navigation and of fishing is perfect, and 
“has been in constant exercise from the earliest times, 
“after the Peace of 1783, throughout the whole extent of 
“the Southern Ocean, subject only to the ordinary ex- 
“ceptions and exclusions of the territorial jurisdiction, 
“ which, so far as Russian rights are concerned, are confined 
“to certain islands north of the 55th degree of latitude, and 
“have no existence on the Continent of America1.”

The negotiations between Russia and the United States 
thus entered upon resulted in the Russo-American Con
vention of April 17, 1824. The terms of the arrangement 
arrived at are set out in four articles.

Article I.
“It is agreed that in any part of the great ocean 

“ commonly called the Pacific Ocean, or South Sea, the 
“respective citizens or subjects of the High Contracting 
“ Powers shall be neither disturbed nor restrained, either 
“ in navigation or in fishing, or in the power of resorting 
“to the coasts upon points which may not already have 
“ been occupied for the purpose of trading with the natives,

1 Mr Adams to Mr Middleton, July 22, 1828. Correspondence, 1886— 
90, p. 241.
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“ saving always the restrictions and conditions determined 
“ by the following Articles.

Article II.
“ With a view of preventing the rights of navigation Non-Inter- 

“ and of fishing exercised upon the great ocean by the citi- ^Jsettle- 
“ zens and subjects of the High Contracting Powers from mentsmu- 
“ becoming the pretext of an illicit trade, it is agreed that ^eed 
“ the citizens of the United States shall not resort to any uPon- 
“ point where there is a Russian establishment without 
“ the permission of the Governor or Commander, and that 
“reciprocally the subjects of Russia shall not resort with- 
“ out permission to any establishment of the United States 
“ upon the north-west coast.

Article III.
“ It is, moreover, agreed that hereafter there shall Spheres of 

“not be formed by the citizens of the United States, or ^fined^
“ under the authority of the said States, any establishment 
“ upon the north-west coast of America, nor in any of the 
“ islands adjacent, to the north of 54° 40' of north latitude;
“ and that, in the same manner, there shall be none formed 
“ by Russian subjects, or under the authority of Russia,
“ south of the same parallel.

Article IY.
“ It is nevertheless understood that, during a term A tempo- 

“ of ten years, counting from the signature of the present yjgo ^sTo 
“ Convention, the ships of both Powers, or which belong fishjpgand

.... . . . . . trading.“ to their citizens or subjects, respectively, may reciprocally 
“ frequent, without any hindrance whatever, the interior Great 
“ seas, gulfs, harbours, and creeks upon the coast men- ^g1*8,111 
“ tioned in the preceding Article, for the purpose of fishing protests 
“ and trading with the natives of the country1.” the Ukase,

Meanwhile Great Britain had approached the Czar in and 
the spirit evinced by Mr Adams, and on Feb. 28, 1825, enters into
a treaty was concluded by Stratford Canning and the tion with

Russia.

1 Russo-American Convention, April ^, 1824. Correspondence,

1886—90, p. 241.
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Russian plenipotentiaries in terms very similar to those of 
the Russo-American Convention of the preceding year. 
The stipulations of this particular Convention of 1825 were 
formally recalled and confirmed in the Russo-British ge
neral commercial treaties of 1843 and 1859 \

In 1867 all the Russian possessions in the North-West 
of America lying within certain limits were sold to the 
United States. Russia cedes “ all the territory and do- 
“ minion now possessed by his said Majesty on the con- 
“ tinent of America and in the adjacent islands, the same 
“ being contained within the geographical limits herein set 
“ forth1 2.” The western bound of the area including the 
territories conveyed is set out in Article I. of the treaty of 
sale as quoted by Judge Lafayette Dawson in the case of 
the “ Thornton3.”

In 1868 the laws of the United States relating to 
customs, commerce and navigation were extended by 
statute to all the main-land, islands, and waters of the 
territory ceded by the Emperor of Russia by the treaty of 
18674, and sundry provisions were enacted for the govern
ment of the purchased territory.

Amongst the regulations was the prohibition to any 
person to kill any otter, mink, marten, sable, or fur-seal, 
or other fur-bearing animal within the limits of Alaska 
Territory, or in the waters thereof except under authoriza
tion from the Secretary of the Treasury, and subject to 
regulation by him prescribed5. By subsequent statutes6 
the Islands of Saint Paul and Saint George, known as 
the Pribyloff Islands, were declared a special reservation 
for Government purposes7: the killing of any fur-seals 
thereon, or on the waters adjacent thereto, except during

1 Correspondence, 1886—90, pp. 503 and 516.
2 Art. i.
3 Ante, p. 176.
4 TJ. S. Revised Statutes, Sec. 1954. Correspondence, 1886—90, p. 55.
« Ibid. Sec. 1956.
6 See An Act to Prevent the Extermination of Fur-bearing Animals in 

Alaska, approved, July 1, 1870. Correspondence, 1886—90, p. 12.
7 Revised Statutes, Sec. 1959.



NORMAL INTERNATIONAL LAW. 185

a prescribed season, in a certain manner and to a certain 
number, was forbidden under penalties of fine, imprison
ment and forfeiture1: and the Secretary of the Treasury 
was empowered to lease to responsible persons, for a time 
not exceeding 20 years from May 1st, 1870, the right to 
engage in the business of taking fur-seals on these islands, 
under certain covenants for the payment of a rent and 
royalties, the preservation of the fisheries and the care of 
the natives1 2.

In pursuance of the statutory powers thus conferred The lease 
on him by Congress, Mr Richardson, the Acting Secretary Jy^ska 
to the Treasury, entered on Aug. 3, 1870, into a lease Commer- 
with the Alaska Commercial Company for the grant, for pan^°m" 
20 years from May 1st, 1870, of the exclusive right to 1870* 
take fur-seals on the Pribyloff Islands. The terms of the 
lease included an undertaking against the killing of more 
than 100,000 seals annually, and of any otherwise than 
on the islands themselves3, and for the payment of a rental, 
of 55,000 dollars per annum, as well as a royalty on 
2 dollars 6^ cents on each skin taken and 55 cents per 
gallon on extracted seal-oil4. The payments so limited 
were sufficient to bring to the U. S. Treasury a revenue of 
over 300,000 dollars, representing more than 4 per cent, 
on the Alaskan purchase-money5.

So much for the history of the U. S. North-West What 
claims. What is its effect ? There ought, it seems, to be the^Unlted 
as to this but little room for doubt. For States

(1) Whatever rights the United States possess in th^North- 
Behring’s Sea over and above such rights as are enjoyed West?

1 Secs. 1960—1962.
2 Secs. 1963—1976.
3 “ The said lessees further covenant and agree...not to kill any seal 

“in the waters adjacent to said islands, or on the beaches, cliffs or rocks 
“where they haul up from the sea to remain.”

4 Lease of the U. S. to the Alaska Commercial Company. Correspon
dence, p. 14.

5 Report of the Governor of Alaska for the Fiscal Year, 1886. History 
of the Origin of the Alaska Commercial Company. Ibid. pp. 45 and 10.

The United States paid 7,200,000 dollars for its Alaskan acquisitions.
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by every state alike, they possess in virtue of the Russo- 
American Treaty of 1867.

Russia, it is very certain, could not convey to another 
more than she herself possessed. What rights, then, had 
Russia in Behring’s Sea in 1867 ?

Russia possessed in 1867 a wide claim to exclusive 
sovereignty, limited by general international law and by 
the particular Convention of 1825, with the confirmations 
of subsequent commercial treaties.

(2) Such being the case, even though in 1867 the 
United States had purchased the whole right in Behring’s 
Sea, that right would still be subject, as against Great 
Britain, to the- express terms of Russo-Anglican treaties, 
and, as against all powers, to the requirements of general 
international law. No power may, by treaty of convey
ance with a third power, abrogate the terms of prior cove
nant entered into with a second; and the United States 
holds that " The Law of Nations, unlike foreign Municipal 
“ Law, does not have to be proved as a fact. The Law of 
“ Nations makes an integral part of the laws of the land1.” 
But

(3) The United States did not purchase in 1867 the 
whole Russian right in Behring’s Sea.

For whatever rights Russia possessed in Behring’s Sea 
in 1867, she possessed in virtue of her possession of both 
shores of that sea and the Aleutian Islands.

The United States purchased Alaska and the islands, 
and the international right in Behring’s Sea must rest on 
that purchase alone. It does not follow from the fact that 
one power may by its sole possession of the entire shore of a 
landlocked sea establish a lawful mare clausum, that third 
powers can still be legally excluded from navigation when 
a second sovereign has obtained a footing on its coasts. It 
does not follow, because the' Black Sea was at one time 
wholly enclosed within Turkish territorial bounds, that 
the Porte may, with Russia, continue the old system of

1 Wheaton, Digest of the International Law of the United States. 
Maine, International Laiv, p. 37.

186 THE SCIENCE OF INTERNATIONAL LAW.
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exclusion when the Czar becomes Little Father of the 
Tartars of Crim.

Sea-dominion follows as accessory upon land dominion 
as being necessary for its defence.

The United States claim to-day, in virtue of their and sea 
possession of one coast and some islands of Behrings Sea, jg0^1^1011 
what they denied to Alexander, who was in addition the accessory 

undisputed master of the Asiatic shore. dominion.
If the Behring’s Sea in the days of Russian Alaskan 

dominion comprehended the conditions of a mer fermee, 
those conditions do not attach, it is very certain, to that 
portion of the sea which the U. S. Government claims.

The United States claim the conditions of the whole
mare clausum for each divided half. But

(4) Behring’s Sea did not comprehend the conditions Behring’s 
of a mer fermee even in the days of Alexander. not com

Near 400 miles of open sea separate the most western prehend 
of the Aleutian Islands from the Siberian shore, and 183 j^g0^'
stretch between that island, Attou, and the next islet ofland-
the Kormandorski group. evanin^

Behring’s Sea is not a land-locked, but a shallow, tidal, the days of 
/"Vi 5 i _ xiussianocean. “ It may suffice to say,’ wrote J. Q. Adams, “ that ownership

“ the distance from shore to shore on this sea, in latitude °of
“ 51°, is not less than 90 degrees of longitude, or 4000 its coast.
“ miles.” And the western limit of the U. S. claim is a
simple water-line. What would be said of the claim of 
Great Britain to consider the Gulf of St Lawrence a
landlocked Sea? Yet Great Britain possesses the whole 
shore of that gulf, and between Cape Ray and S. Paul in 
the widest of its three outlets stretch less than 50 miles of
ocean.

(5) One needs but recur to the history of the Mare The day 
Liberum—Mare Clausum controversy, and to the subse
quent fate of the ancient pretensions of Spain and has now 
Portugal, Denmark and Britain, to know the verdictgone by’ 
of International Law on the dominion of the ocean.
The three-mile zone may not yet have obtained the The 
sanction of universal assent; the headland theory may principle
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still be broached in certain quarters; but there is, never
theless, an universal international rule. The universal 
sense of civilised nations now asserts that a state may 
assume an exclusive jurisdiction in the waters washing 
its coasts, but that jurisdiction ceases with the needs of 
self-defence. It may be that, unless the United States 
insist on, and maintain, the right to exclusive jurisdiction 
over the waters of Behring’s Sea north of the Aleutian 
Islands and east of the 193rd meridian west longitude, 
“ an industry which now yields a revenue equal to a fair 
“rate of interest on the amount paid for the whole of 
“ Alaska will not only be destroyed, but the means of liveli- 
“ hood will likewise be taken away from a large number 
“of people whom the Government is bound by every 
“ consideration of honour and public policy to protect1.”

But selfishness is not self-defence, nor the protection 
of the seal fisheries, and the rights of the lessees of the 
Pribyloff Islands, the protection of Alaska, and the rights 
of the American people. It may be—it is not by any 
means certain—that to permit the unlicensed and indis
criminate operations of the Canadian and San Francisco 
hunters would be to consent to the ruin of the Behring’s 
rookeries, and the annihilation of an animal whose pre
servation is of the highest value to general civilisation; 
but these considerations, though they may harass the 
assertion, cannot affect the existence, of an international 
right. It is not for United States judges and Alaskan 
marshals to make, under the instructions of Mr Blaine, a 
new code of sea-laws: it is for practical men, and cool
headed statesmen to arrive at a common understanding 
as to the exercise of a common right. It may be difficult, 
it ought not to be impossible, to arrange for a sealing 
close-time2.

1 Extract from the Report of the Governor of Alaska for the Fiscal 
Year, 1886. Correspondence respecting the Behring Seal Fisheries, 1886— 
90, p. 215.

2 The Marquis of Salisbury to Sir R. Morier. Minutes of the 
Canadian Minister of Marine and Fisheries. Correspondence, pp. 196 
and 213—215. Marquis of Salisbury to Mr Edwardes, Oct. 2, 1889.
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(6) Russia, then, not being in legal possession of, 
could not convey, the exclusive marine dominion within a 
hundred-mile zone of the Alaskan shore. And she did 
not in fact attempt to do so. The Czar simply conveyed 
“ all the territory and dominions possessed ” by him “ on 
“ the continent of America and in the adjacent islands, 
“ the same being contained within” certain specified geo
graphical limits. He ceded in terms what he owned, the 
lands included within a particular area; and nothing 
more. No mention was made of any exclusive sea juris
diction : none was necessary to convey the jurisdiction in 
the waters naturally and legally accessory to the ceded 
coasts: and none would have availed to convey a juris
diction to any greater extent.

(7) An Act of Congress could no more operate to 
endow the United States with the sole control of the 
eastern half of Behring’s Sea, and to give jurisdiction 
over vessels flying a foreign flag on the high seas, than 
could a Russo-American treaty pass powers of such vast 
extent.

Such a measure as that entitled “ An Act to provide 
for the Protection of the Salmon Fisheries of Alaska V' 
rushed through Congress in 1889, whereby Section 1956 
of the Revised Statutes of the United States was “ de- 
“ dared to include and apply to all the dominion of 
“the United States in the waters of Behring’s Sea,” 
and it was made the duty of the President to proceed 
by annual proclamation and the despatch of cruisers 
against all persons entering those waters for the purpose 
of violating the provisions of the section, could have but 
one effect: it could involve the legislators of the United 
States in the meshes of Mr Blaine. A municipal law of 
the United States could have no more than municipal 
operation: such a law could not, whatever the view of 
Congressmen as to the limits of “ the dominion ” of the 1

Russia 
conveyed 
her terri
tory and 
dominion 
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Continent 
and
islands, 
and the 
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United 
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could not 
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her title 
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pal law.

1 Approved, Mar. 2, 1889. Proclamation of President Harrison, 
Mar. 21, 1889. Correspondence, 1886—1890, pp. 234—238. Mr Edwardes 
4o Lord Salisbury, Mar. 25, 1889. Ibid. pp. 243—251.
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United States in the waters of Behring’s Sea, extend the 
international jurisdiction of the United States Govern
ment by one yard for one hour over a single Indian.

The dominion of the United States in the “ waters of 
“ Alaska,” or in “ the waters of Behring’s Sea,” was and is 
defined by facts, in the first place, by the facts of Russian 
legal right, and, in the next, by the compass of Russian 
conveyance. Russia could not convey what she did not 
own, nor the United States secure by the act of their 
legislators more than their constitutionalists gave them, 
when they asserted their independence.

(8) And once again, if there was one power which 
until the present controversy was above every other 
pledged to the freedom of navigation and the denial 
of exclusive fishing rights, that power was the United 
States.

The America which has wrangled so long and 
strenuously for equal fishing privileges on the Canadian 
coasts, which has begrudged to the Canadian fisherman 
the produce of his scanty bays, and laughed to scorn 
the headland theory in a bay twenty miles wide1, was 
surely not the state to propound the antique doctrine of 
Mare Clausum in the interests of a trading monopoly, and 
a certain 4 per cent. Consistency is, it seems, in politics 
a doubtful virtue, but honesty has yet its charm.

No writers have been more unhesitating than the 
American in their denunciation of the system of Mare 
Clausum and their assertion of the common right of 
nations in the high seas: no Government has been more 
determined and outright than that of the U. S. in its 
denial of commercial and fishing monopoly, and its support 
of the freedom of navigation.

Mr Fish, one of a long succession of distinguished 
statesmen2, declared in 1875 that the United States “have 
“ always understood and asserted that, pursuant to public 1

1 Cushing, Treaty of Washington, chap. v.
a Correspondence respecting the Behring Sea Seal Fisheries, p. 

113.
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“law, no nation can rightfully claim jurisdiction at sea 
“ beyond a marine league from its coast1.”

The American minister Wheaton thought that in his 
day the controversy, how far the open sea, or main ocean 
beyond the immediate vicinity of the coast, might be 
appropriated by one nation to the exclusion of others, could 
“ hardly be considered open2.”

The American Chancellor Kent was disposed to claim 
for his country a liberal extension of maritime jurisdiction, 
and approved the opinion that it would not be unreason
able “ to assume for domestic purposes connected with their 
“safety and welfare, the control of the waters on their 
“coasts, though included within lines stretching from 
“quite distant headlands; as, for instance, from Cape Ann 
“to Cape Cod, and from Nantucket to Montauck Point,
“ and from that point to the capes of the Delaware, and 
“from the south cape of Florida to the Mississippi8.”

But his fellow-countryman, Woolsey, commenting on 
this doctrine, declared that “ such broad claims have not,
“it is believed, been much urged, and they are out of 
“ character for a nation that has ever asserted the freedom 
“of doubtful waters, as well as contrary to the spirit of 
“ more recent times4.” And Wharton lays it down that 
the United States jurisdiction “ has been fixed to extend 
“three geographical miles from our shores, with the 
“ exception of any waters or bays which are so landlocked 
“as to be unquestionably within the jurisdiction of the 
“ United States, be their extent what they may5.”

American statesmen were not silent when Russia The 
claimed for herself the right to make of Behrings Sea a gtate^ 
Mare Clausum. denied the

The position taken up by Mr Blaine is sufficiently advanced 
peculiar. He altogether repudiates in the name of the ^i819,

1 Wheaton, Elements, ed. Boyd, p. 239.
2 Ibid. § 186.
3 Kent, Int. Law, ed. Abdy, p. 113.
4 Woolsey, Introduction, § 60.
5 Wharton, International Lata Digest, p. 32. Correspondence re

specting the Behring Sea Seal Fisheries, p. 101.
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United States the assertion of the doctrine of Mare 
Clausum*, and seeks to justify the action of his Govern
ment on three distinct grounds1 2.

(1) The Canadian vessels arrested and detained in 
the Behring’s Sea were engaged in a pursuit that is in 
itself contra bonos mores—a pursuit which of necessity 
involves a serious and permanent injury to the rights of 
the Government and people of the United States.

“ In the judgment of this Government, the law of the 
“ sea is not lawlessness. Nor can the law of the sea and 
“the liberty which it confers and which it protects be 
“perverted to justify acts which are immoral in them- 
“ selves, which inevitably tend to results against the 
“ interest and against the welfare of mankind. One step 
“ beyond that which Her Majesty’s Government has taken 
“in this contention, and piracy finds its justification.” 
“The forcible resistance to which this Government is 
“ constrained in the Behring Sea is, in the President’s 
“judgment, demanded not only by the necessity of de
fending the traditional and long-established rights of the 
“ United States, but also the rights of good morals and 
“ of good government the world over3.”

(2) The taking of the seals in the open sea rapidly 
leads to their extinction. And, by fair reasoning, the 
“nations not possessing the territory upon which seals can 
“increase their numbers by natural growth, and thus 
“afiord an annual supply of skins for the use of mankind, 
“should refrain from the slaughter in open sea, where the 
“destruction of the species is sure and swift4.”

(3) The United States purchased of Russia in 1867 
a perfect title to exclusive sealing rights in Behring’s Sea, 
that title being grounded in prior discovery and undis
puted prescriptive use. “These fisheries had been ex-

1 Sir J. Pauncefote to the Marquis of Salisbury, Feb. 7, 1890. Mr 
Blaine to Sir J. Pauncefote, June 30, 1890.

2 Mr Blaine to Sir J. Pauncefote, Jan. 22, 1890. The Marquis of 
Salisbury to Sir J. Pauncefote, May 22, 1890.

3 Mr Blaine to Sir J. Pauncefote, Jan. 22, 1890.
4 Ibid.



NORMAL INTERNATIONAL LAW. 193

“clusively controlled by the Government of Russia, without 1867 aper- 
4 interference and without question, from their original ^exclude 
“ discovery until the cession of Alaska to the United States all 
“in 1867. From 1867 to 1886 the possession, in which fromgtheS 
“Russia had been undisturbed, was enjoyed by this ®ehr^ns’s 
“ Government also. There was no interruption and no Fisheries, 
“intrusion from any source1.” This contention is, indeed, 
in itself remarkable enough, but the argument1 2 3 with which 
Mr Blaine seeks to support it is yet more extraordinary 
in its absolute recklessness. His assertions are as careless 
of fact as his conclusions are regardless of every rule of 
common interpretation.

Mr Adams wrote in July 1823, “The United States 
“can admit no part of these claims; their right of 
“navigation and of fishing is perfect; and has been in 
“constant exercise from the earliest times, after the peace 
11 of 1783, throughout the whole extent of the Southern 
“Ocean, subject only to the ordinary exceptions and 
“exclusions of the territorial jurisdictions, which, so far as 
“Russian rights are concerned, are confined to certain 
(<islands north of the 55th degree of latitude, and have no 
“existence on the Continent of America*.”

Mr Blaine rejects as absurd the literal and obvious 
interpretation of the language of Mr Adams. That 
construction would be absurd on its face: it would render 
a large chapter of history a fable: for it would reduce to 
nothing the Russian possessions in America in 1823, The title 
whereas the title of Russia in the far north by first dis- iu the 
covery was perfect as against all nations as early as 1741.

The Emperor Paul in 1799 asserted an exclusive perfect by 
authority for Russia on the American coast down to 55° 
north lat., practically inclosing Behring s Sea. fore 1821.

Mr Adams, so says his successor of to-day, in no way Mr Adams 
denied this assertion. He protested not against the p^est 
Ukase of Paul but against the Ukase of Alexander; and against the

1 Mr Blaine to Sir J. Pauncefote, Jan. 22, 1890.
2 Ibid., June 30, 1890.
3 Mr Adams to Mr Middleton, July 22, 1823.

w. 13
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not against the Ukase of Alexander in its entirety, but 
solely and only against the extension southward in that 
edict of the territorial claim from 55° to 51° north lat,

Mr Adams, we are now told, made no question as to 
Russia’s ownership of all territory bordering on the Behring’s 
Sea. The contest instituted by him pertained wholly to the 
territory “ on the north-west coast.” And the “north-west 
coast,” forsooth, is not the whole coast from Behring’s 
Strait southward, but describes solely the coast whose 
northern limit is the 60th parallel of north latitude. 
When Mr Adams spoke of “ the Continent of America,” he 
used the term “ in a territorial and not in a geographical 
sense,” he distinguished between the territory of “America” 
and the territory of “the Russian possessions.” In a word, 
Alaska is not in “America,” and Behring’s Sea does not 
wash “the north-west coast.” “The whole dispute between 
“ the United States and Russia, and between Great Britain 
“ and Russia, related to the north-west coast, as Mr 
“Middleton expresses it, between the ‘50th and the 60th 
“degrees of north latitude.’”

The first Article of the Convention of 1824, carefully 
mentioning the Great Ocean and describing it as the 
ocean “commonly called the Pacific Ocean or South Sea,” 
evidently meant to distinguish it from some other body of 
water, with which the negotiators did not wish to confuse 
it. That other body of water was the Sea of Kamtchatka, 
already in 1824 known as Behring’s Sea. The treaty was, 
it appears from Article II., limited to the Great Ocean 
as separate from Behring’s Sea, because the limitation of 
the “north-west coast” between the 50th and 60th degrees 
could apply to no other. That coast, as defined both by 
American and British negotiators at that time, did not 
border on the Behring’s Sea.

And so also of the Russo-British Treaty of 1825. 
That treaty, too, limited the “north-west coast” to the 
part of the coast between the 50th and 60th parallels of 
north latitude. The negotiators never touched one foot 
of the boundary of Behring’s Sea, whether on continent

194 THE SCIENCE OF INTERNATIONAL LAW. ■
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or island, and never even made a reference to it. Its 
nearest point in Bristol Bay was 1000 miles distant from 
the field of negotiation between the Powers. Neither by 
the Treaty with Russia of. 1825, nor by its renewal in 
1843, nor by its second renewal in 1859, did Great 
Britain gain any right to take seals in Behring’s Sea. 
In fact, those treaties were a prohibition upon her which 
she steadily respected so long as Alaska was a Russian 
province.

“ It must not be forgotten/' says Mr Blaine, “ that this 
“ entire negotiation of the three Powers proceeded with 
“ full knowledge and recognition of the Ukase of 1821. 
“ While all questions touching the respective rights of 
“the Powers on the north-west coast between the 50th 
“and 60th parallels were discussed and pressed by one 
“ side or the other, and finally agreed upon, the terms of 
“the Ukase of 1821, in which the Emperor set forth so 
“ clearly the rights claimed and exercised by Russia in 
“the Behring’s Sea, were untouched and unquestioned. 
“ These rights were therefore admitted by all the Powers 
“negotiating as within the exercise of Russia’s lawful 
“authority then, and they were left inviolate by England 
“during all the subsequent continuance of Russia’s do- 
“ minions over Alaska.

“These Treaties were therefore a practical renunci
ation, both on the part of England and the United 
“States, of any rights in the waters of Behring’s Sea 
“ during the period of Russia’s sovereignty. They left the 
“ Behring’s Sea, and all its coasts and islands, precisely as 
“the Ukase of Alexander in 1821 left them—that is, with 
“ the prohibition against any vessel approaching nearer to 
“the coast than 100 Italian miles under danger of con- 

‘“fiscation. The original Ukase of Alexander of 1821 
‘“ claimed as far south as the 51st degree of north latitude, 
at with the inhibition of 100 miles from the coast applying 

to the whole.
“ The result of the protest of Mr Adams, followed by 

the co-operation of Great Britain, was to force Russia
13—2
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“ back to 54° 40' as her southern boundary. But there 
“was no renunciation whatever on the part of Russia as 
“ to the Behring’s Sea, to which the Ukase especially and 
“ primarily applied. As a piece of legislation this Ukase 
“was as authoritative in the dominions of Russia as an 
“ Act of Parliament is in the dominions of Great Britain

The 
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both recog
nized and 
respected 
the Rus
sian reser
vation of 
the hun
dred mile 
zone in 
Behring’s 
Sea.
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“ or an Act of Congress in the territory of the United 
“ States. Except as voluntarily modified by Russia in the 
“Treaty with the United States, 17th April, 1824, and in 
“the Treaty with Great Britain, 16 February, 1825, the 
“ Ukase of 1821 stood as the law controlling the Russian 
“ possessions in America until the close of Russia’s owner- 
“ ship by transfer to this Government. Both the United 
“ States and Great Britain recognized it, respected it, 
“ obeyed it. It did not, as so many suppose, declare the 
“ Behring’s Sea to be mare clausum. It did declare that 
“ the waters, to the extent of 100 miles from the shores, 
“ were reserved for the subjects of the Russian Empire1.”

. And “ Whence,” he asks, and repeats, “ did the ships 
“of Canada derive the right to do in 1886 that which 
“ they had refrained from doing for more than ninety 
“years? Upon what grounds did Her Majesty’s Govern- 
“ ment defend in the year 1886 a course of conduct in the 
“ Behring’s Sea, which she had carefully avoided ever 
“ since the discovery of that sea ? By what reasoning 
“did Her Majesty’s Government conclude that an act 
“may be committed with impunity against the rights 
“ of the United States, which had never been attempted 
“against the same rights when held by the Russian 
“ Empire1 2 ? ”

It was in no way difficult for the Marquis of Salisbury3 
to reply to arguments like these. No more baseless case 
was ever presented by a Foreign Minister than that with 
which the American Secretary boldly appeals to the 
opinion of the whole civilised world.

1 Mr Blaine to Sir J. Pauncefote, June 30, 1890.
2 Ibid., Jan. 22 and June 30, 1890.
3 See particularly the Despatches of May 22, 1890, and Feb. 21, 1891.
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(i) The argument that sealing on the high seas, 
being contra bonos mores, subjects the offender to fine ing is 
and imprisonment at the hands of United States Courts fol™ntra 
comes with small grace from the minister of a Power, mores 
wrho deemed her honour pledged to the protection of 
the immunity of her flag when it covered the hideous 
iniquity of the slave-trader. Seal-fishing, unlike slave
trading, has never been declared piracy even by the 
municipal law of the United States. And seals, however 
valuable they may be as property, are not human beings.

Pelagic seal-fishing is not contra bonos mores, and even and the 
were it so, the United States j urisdiction over foreign vessels states
would end with the territorial bound. Whence did Mr would not 

. . . . . have juris-Blaine derive his commission as custos morum of the sea ? diction
It will be time enough for the United States to exercise ^itish
jurisdiction over foreign sealers on the high sea, when vessels,
pelagic sealing has been declared piracy jure gentium by ^ffact. S°
the common consent of civilisation. “It requires some-
“ thing more than a mere declaration that the Government
“ or citizens of the United States, or even other countries
“interested in the seal trade, are losers by a certain
“ course of proceeding, to render that course an immoral
“ one1/’ .

(ii) And if the argument of common morality {ex 
bonis moribus) is strange, yet more curious is the assertion 
of some “natural law and neighbour’s rights1 2” giving to 
the owners of the seal rookeries the sole monopoly in the 
slaughter of the seal, an assertion which seems to be 
based upon the notion of an inherent indelible American 
nationality in the seal race. The seal, seemingly, having 
his domicile by birth in the Pribyloff Isles, and being 
possessed with the animus revertendi, is entitled during 
his excursions abroad, to the protection of the American 
eagle and the aegis of Mr Blaine3.

(ii) No 
special 
right of 
protecting 
the seal 
race
attaches 
to the 
United 
States by 
their 
posses
sion of the 
rookeries.

1 Marquis of Salisbury to Sir J. Pauncefote, May 22, 1890.
2 Mr Blaine to Sir J. Pauncefote, Jan. 22, 1890.
3 Mr Edwardes to the Marquis of Salisbury, Aug. 5, 1889. New 

York Herald, June 26, 1890. Correspondence, 1886—90, p. 509.
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The seal is 
an animal 
ferae 
naturae,

and the 
advantage 
of the 
United 
States is 
not the 
utility of 
the world.

(iii) The 
assertion 
of a pre
scriptive 
right in 
the seal 
fisheries 
by the 
United 
States is 
totally 
devoid of 
founda
tion.

It is sufficient to remark that the seal is an animal 
ferae naturae, and the assertion of an indelible national 
character in the seal-race sounds somewhat oddly in the 
mouth of a subject of that government which denied 
to Great Britain, in the time of her greatest need, the 
right of search on American vessels for her renegade 
seamen, a right grounded in the assumed indelibility of 
national allegiance.

“ Her Majesty’s Government,” said the Marquis of 
Salisbury, “ do not deny that if all sealing were stopped 
“in Behring’s Sea except on the islands in possession of 
“ the lessees of the United States, the seal may increase 
“ and multiply at an even more extraordinary rate than at 
“ present, and the seal fishery on the islands may become 
“ a monopoly of increasing value ; but they cannot admit 
“that this is a sufficient ground to justify the United 
‘‘States in forcibly depriving other nations of any share 
"in this industry in waters wdiich by the recognized 
“law of nations are now free to all the world1.”

(iii) The discovery of the present successor of J. Q. 
Adams that the United States and Great Britain in the 
Conventions of 1824 and 1825 did not only not deny, but 
did actually concede, the claims of Russia to exclusive 
jurisdiction in Behring’s Sea, and that Great Britain, in 
admitting in her commercial treaties with the Czar a 
provision reserving the privileges of the Russian American 
Company in the same category with the privileges of 
Steam Navigation Companies of Lubeck and Havre and 
the immunities of English Yacht Clubs, did expressly 
acknowledge a claim which would reduce to a nullity the 
strenuous and continued assertion of her undoubted right 
in Behring’s Sea, has, in view of the repeated declarations 
of every respected historian and of the clearly expressed 
opinion of successive responsible statesmen, the merit, as 
the Marquis of Salisbury remarked, of singular novelty. 
It is as amazing in its effrontery as the language which

1 The Marquis of Salisbury to Sir J. Pauncefote, May 22, 189Q.



NORMAL INTERNATIONAL LAW. 199

conveys it is indecorous in its invective. It were pity to 
import into diplomacy the language of the hustings1.

The Ukase of 1821 distinctly claims for Russia ex- Russia did 
elusive commercial and fishing rights in all islands, ports m 
and gulfs in the whole of Behring’s Sea and the Sea of exclusive 
Okhotsk. It forbids the approach of any foreign vessel rightsfin 
within 100 Italian miles of any coast or island /row Behring's 
Behring's Strait, the northern bound of Behring's Sea, to *
51° north latitude, its extreme southern limit; from the 
Aleutian Islands to the Siberian shore; and from Behring’s 
Strait to the south Cape of Urup.

M. Poletica’s reply to Mr Adams’ note of inquiry is 
even more explicit on the claim of right. He claims for 
Russia the credit of moderation. She has, he says, for 
certain reasons thought fit to exclude foreign vessels 
from the zone within 100 miles of the island and coast
line: she might have gone yet further, to the extent of 
absolutely closing the whole sea to foreign navigation.

“I ought, in the last place, to request you to consider,
“Sir, that the Russian possessions in the Pacific Ocean 
“ extend, on the north-west coast of America, from Behring's 
“ Strait to the 51st degree of north latitude, and on the 
“ opposite side of Asia and the islands adjacent, from the 
“ same strait to the 45th degree, the extent of sea of 
“ which these possessions form the limits comprehends all 
“ the conditions which are ordinarily attached to shut seas 
“(“mers fermees”), and the Russian Government might, 
“consequently, judge itself authorized to exercise upon 
“ the sea the right of sovereignty, and especially that of 
“ entirely interdicting the entrance of foreigners. But it 
“preferred only asserting its essential rights, without 
“ taking any advantage of localities1 2.”

Pierre de Poletica at any rate had no doubt as to the 
meaning of the “North-west coast of America,” and of

1 See the Despatches of Mr Blaine to Sir J. Pauncefote of May 29,
June 4 and Dec. 17, 1890.

2 M. Poletica to Mr Adams, Feb. 28, 1822. The Marquis of Salisbury 
to Sir J. Pauncefote, Aug. 2, 1890.
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“the Pacific Ocean.” The “North-west coast” with him 
is not, as Mr Blaine would have it, the coast between 51° 
and 60° north. The “ North-west coast of America ” and 
“ the Pacific Ocean ” begin from Behring's Strait. “ The 
“ Russian possessions in the Pacific Ocean extend on the 
“north-west coast of America from Behring’s Strait to the 
“51st degree.” The Pacific Ocean includes Behrings 
Sea.

Mr Adams And, if the Russian claim be clear, no less clear is 
that claim Adams denial. The United States can admit

no part of the claim as understood by him. That claim 
was twofold. It involved a claim of wide land-dominions; 
and a claim of marine jurisdiction resulting therefrom. 
Between these Mr Adams distinguishes again and again. 
He denies the asserted right of land-dominion, and he 
denies both expressly and by implication the claim to 
water-rights accessory thereto. He denies the claim to 
land-dominion on the ground of non-occupation, and he 
ridicules the notion of a Russian Mare Clausum in the 
Pacific on account at once of the perfect right of the 
United States in the navigation and fisheries of the 
seas affected, and of the physical facts of nature. The 
Russian territorial pretension is founded on a single 
settlement upon a small island in lat. 57°: the distance 
from shore to shore in lat. 51° is 90 degrees, or 4000 
miles. Russian land-rights are confined to certain islands 
north of the 55th degree of latitude and have no existence 
on the Continent of America: the Russian claim to sea 
jurisdiction is contrary to the vested rights of the United 
States and ridiculous in itself.

and Russia Mr Adams denied the right of Russia to prohibit 
^^eesced navigation by foreigners within 100 miles of the shores of 
denial. Behrings Sea; and Russia acquiesced in that denial. The 

Convention of 1824 sets out the settlement in full of the 
claims advanced by Alexander in the Ukase of 1821.

The Con- The common right of the citizens of the contracting 
1824 de °f Powers ^he use of any part of the great ocean commonly 
dares the called the Pacific Ocean is recognized without any limita
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tion of time, but subject to certain conditions as to the United 
intercourse of Russian and United States subjects intro- right to 
duced to prevent the equal rights of navigation and fishing 
thus declared from becoming the pretext for an illicit Behring’s 
trade1, that illicit trade the prevention of which had been Sea* 
the sole object of Alexander in the issue of his Ukase1 2.
These conditions are two; (1) that citizens of the one 
power shall not resort to establishments of the other on 
the north-west coast, except by express permission, and 
save and except that, for a term of ten years from the 
signature of the Convention, the vessels of both powers 
may reciprocally frequent the interior seas, gulfs, harbours 
and creeks upon the coast (i.e. the north-west coast of 
America) for the purpose of fishing and trading with the 
natives3; (2) that the United States and Russia agree on 
the line of 54° 40' north lat. as dividing the sphere of in
fluence of the contracting parties on the north-west coast of 
America, the United States undertaking to make no 
settlement north and Russia to form no establishment 
south of that line4.

Mr Adams distinguished between the Russian claim 
of land-dominion and the claim of water-rights as 
accessory to the land. The Convention of 1824 defined 
the land-limit of Russian territory on the north-west 
coast, and it recognized the freedom to the navigation 
of all Powers of the whole Pacific Ocean with the excep
tion of the ordinary territorial jurisdiction. The article 
which recognized the freedom of the Pacific was not of 
the nature of a bargain, but was declaratory of pre-ex
isting international right. This was expressly asserted by 
the American Secretary, Mr Forsyth, in 18375. And the 
Pacific Ocean, be it repeated, included Behrings Sea.

1 Art. i. of the Russo-American Convention of 1824.
2 M. Poletica to Mr Adams.
3 Artt. ii. and iv. of the Russo-American Convention of 1824.
4 Art. iv.
5 Mr Forsyth to Mr Dallas, Nov. 3, 1837. Correspondence, 1886—90, 

p. 242.
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Great 
Britain 
did protest 
against 
the mari
time
claims of 
Alexander 
in Behr
ing’s Sea.

The Duke 
ofWelling- 
ton

declared 
the exclu
sion by 
Russia of 
foreign 
vessels 
from the 
hundred- 
mile zone 
to be an 
infringe
ment of 
the law of 
nations.

Canning
declared

There can be no two opinions as to the statement of 
Mr Blaine that Great Britain actually acquiesced in the 
Russian assumption of maritime supremacy in Behring’s 
Sea1. It is contradicted in the clearest fashion by the 
despatches of Wellington and Canning. There was never 
ambiguity in the lucid memoranda of the Iron Duke. 
And he made known at Verona the views of his Govern
ment in no hesitating terms.

“We object,” he wrote, “ to the Ukase on two grounds: 
“(1) that His Imperial Majesty assumes thereby an ex
clusive sovereignty in North Amercia, of which we are 
“ not prepared to acknowledge the existence or the extent; 
“ upon this point, however, the Memoir of Count Nesselrode 
“ does afford the means of negotiation; and my Govern- 
“ment will be ready to discuss it, either in London or 
“St Petersburgh, whenever the state of the discussions 
“ on the other question arising out of the Ukase will allow 
“ of the discussion.

“The second ground on which we object to the Ukase 
“is that His Imperial Majesty thereby excludes from a 
“certain considerable extent of the open sea vessels of 
“other nations. We contend that the assumption of this 
“ power is contrary to the law of nations; and we cannot 
“ found a negotiation upon a paper in which it is again 
“ broadly asserted. We contend that no Power whatever 
“ can exclude another from the use of the open sea; a Power 
“ can exclude itself from the navigation of a certain coast,
“ sea, &c., by its own act or engagement, but it cannot by 
“right be excluded by another. This we consider as the 
“law of nations; and we cannot negotiate upon a paper 
“in which a right is asserted inconsistent with this 
“ principle2/’

Canning put the matter more briefly. “ The questions 
“at issue between Great Britain and Russia are,” he

1 Mr Blaine to Sir J. Pauncefote, Dec. 17, 1890. The Marquis of 
Salisbury to Sir J. Pauncefote, Feb. 21, 1891. Further correspondence 
respecting the Behring Sea Seal Fisheries, 1891, pp. 37—64, 87-^-92.

2 Duke of Wellington to Count Lieven, Nov. 28, 1822. Correspond- 
ence, 1886—90, p. 526.



wrote, “short and simple. The Russian Ukase contains 
“ two objectionable pretensions: first, an extravagant 
“ assumption of maritime supremacy; secondly, an un- 
“ warranted claim of territorial dominion V’

These statements can have but one interpretation. 
Great Britain refused so much as to submit to negotiation 
the question of the Russian right to exclude foreign 
vessels from the hundred-mile zone about her coasts in 
Behring’s Sea. With regard to the Russian assumption 
of maritime supremacy the British Government looked 
for nothing more nor less than a disavowal of the 
terms of the Ukase on the part of Russia. “ Nothing 
“ remains,” wrote Canning to Sir C. Bagot, “for negotiation 
“on that, head but to clothe that disavowal in precise 
“and satisfactory terms. We would much rather that 
“ these terms should be suggested by Russia herself than 
“ have the air of pretending to dictate them. You will, 
“ therefore, request Count Nesselrode to furnish you with 
“ his notion of such a declaration on this point as may be 
“ satisfactory to your Government. That declaration may 
“ be made the preamble to the Convention of Limits.”

Great Britain, in agreeing to the Convention of 1825, 
made no bargain on the subject of Russian maritime 
rights. Russia had, by the law of nations and without 
stipulation, the exclusive sovereignty in the ocean within 
one league of her coasts. Great Britain demanded, and 
obtained in the Convention of 1825, the withdrawal of 
“an offensive and unjustifiable arrogation” of exclusive 
jurisdiction in the high sea beyond that legal bound; she 
“negotiated about territory to cover the remonstrance 
“upon principle1 2,” and her remonstrance was effective. 
There remains to-day, concerning the claims of Mr Blaine 
in Behring’s Sea, nothing to add to the words in which 
George Canning in 1822 summed up the case against the 
maritime pretensions of Alexander in the same quarter.

1 Canning to Sir C. Bagot, Jan. 20, 1824. Correspondence, 1886—90, 
p. 528.

2 G. Canning to Stratford Canning, Dec. 8, 1824.
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and an 
encroach
ment on 
the in
alienable 
rights of 
all na
tions.
Who are 
Subjects 
in Inter
national 
Law?

“ Common usage, which has obtained the force of law, 
“ has indeed assigned to coasts and shores an accessorial 
“ boundary to a short limited distance for purposes of 
“ protection and general convenience, in no manner inter- 
“ fering with the rights of others, and not obstructing the 
“ freedom of general commerce and navigation. But 
“this important qualification the extent of the present 
“ claim entirely excludes, and when such a prohibition is, 
“ as in the present case, applied to a long line of coasts 
“ and also to intermediate islands in remote seas, where 
“navigation is beset with innumerable and unforeseen 
“ difficulties, and where the principal employment of the 
“ fisheries must be pursued under circumstances which are 
“ incompatible with the prescribed courses, all particular 
“considerations concur, in an especial manner, with the 
“general principle, in repelling such a pretension as an 
“encroachment on the freedom of navigation, and the 
“unalienable rights of all nations

So much for the geographical boundaries of a state. 
What of the personal definition of the state people ? 
The inhabitants of a country1 2 at any time may comprise 
four classes of individuals. There are Citizens, and these 
either by birth {subditi nati) or by naturalisation (subditi 
dati): there may be Denizens, being foreigners resident 
in the country and enjoying special privileges by grant 
of the territorial sovereign, albeit not raised to the status 
of full citizens3: there may be Domiciled Aliens, being 
foreigners resident in the country, and resident with an 
intention of more or less permanent stay, and there may 
be mere Casual Visitors.

But Members of all these classes, however diffe
rentiated by Municipal regulation, are in view of In
ternational Law alike, in general, subjects of the 
state-government so long as they maintain their local 
position.

1 G. Canning to the Duke of Wellington, Sept. 27,1822. Correspond
ence, 1886—90, p. 521.

2 Yattel, i. 19. 3 Cro. Jam. 539.
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The rule fixing Citizenship upon any individual,—the 
rule, that is, ascribing Nationality,—is matter for Muni
cipal Law. In International Law Locality, not National
ity, is the all-important test of character.

In the year 1664 several Quakers being brought up at 
the Old Bailey under the Conventicle Act1, one of them 
pleaded that he, as an alien born in France, was no sub
ject, and so not within the terms of the statute, the opera
tion of which was confined to '‘every person above the 
“age of 16 years, being a subject of this realm”

But the Court unanimously overruled the plea, holding 
that any alien coming within the kingdom, and living 
under the King’s protection, was during his stay a subject 
of the realm and punishable for transgressing its laws. 
Had the application of the Statute been limited to natural- 
born subjects, the plea would have availed, but otherwise 
where the obligation was upon subjects in general. The 
prisoner was accordingly transported1 2.

There are two wide principles which form the ordinary 
basis of Municipal Law as to original National Character3. 
These principles are relics of two conflicting systems; the 
one, Feudal, bases its conclusion upon locality, upon the 
fact of birth within the limits of the territory, the other, 
Roman, upon personal considerations, upon the national 
character of the parent or parents irrespective of the place 
of birth. An individual, therefore, becomes, in general, 
a subject either by reason of birth within the territory 
or of birth as the son of a particular father, the mothers 
nationality being commonly absorbed into that of the 
father4.

British practice rests upon the somewhat peculiar con
ception of allegiance. Great Britain holds every person

Locality, 
not Na
tionality, 
is in 
Inter
national 
Law the 
important 
test of 
subject- 
character.
The
Quaker’s
Oase.

The prin
ciples 
fixing 
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cipal 
Law.

British 
practice 
is based

1 Stat. 16 Car. II., c. 4, An Act to prevent and suppress seditious
Conventicles. .

2 Kelynge, 38. Cf. Calvin’s Case, 7 Rep. 1.
3 Westlake, Private International Law, First Edit. Chap. ii.

4 The wife, though an alien, of an Englishman is, said Berkley J., 
“sub potestate viri, and quasi under the allegiance of our King.” 
Bacon v. Bacon, Cro. Ch. 602, March, 91.
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upon the born within the allegiance, whatever his parentage, to be 
ofadle^6 a liege subject of the English Crown.
giance.
Calvin’s
Case.

Allegiance 
is of four 
kinds.

In Calvins case1 in Trin. 6 Jac. I. the whole doctrine 
of allegiance came under review in the Exchequer Cham
ber in the judgments of the Lord Chancellor and all the 
judges of England. Ligeance was then defined to be “a 
“true and faithful obedience of the subject due to his 
“sovereign,” an incident inseparable to every subject2. 
Ligeantia est vinculum fidei.

Coke goes on to note four kinds of allegiance. There 
is

(1) Natural Allegiance, alta ligeantia, of the subject- 
born;

(2) Acquired Allegiance, ligeantia acquisita, of the 
naturalised foreigner;

(3) Local Allegiance, ligeantia localis, resulting from 
the local protection of an alien friend within the realm; 
and

(4) Allegiance in law, ligeantia legalis, the effect of 
an actual personal oath taken by the subject.

It is neither sky nor soil, but ligeantia and obedientia, 
that make the subject born. If enemies, coming into 
the realm, possess a town or fort, and have issue there, 
that issue is no subject of the King of England, as, though 
born on his soil, he was not born within the allegiance. 
On the other hand, issue born to liege subjects within 
the limits of land held for the British King by the 
mere temporary right of forcible occupation is a natural- 

The three born British subject3. Three elements must be taken 
ofCNAtural C0Disideration in determining the right to the title of
Alle- British subject-born: the time of birth, the place of birth, 
giance* and the actual obedience of the parents4. The claimant 

to English nationality by birth must, in general, be able 
to shew that he was at birth under the allegiance of the 
King born to parents under the actual obedience of the 
King and within the King’s dominions.

1 7 Rep. 1.
3 2 Dyer 224 a.

2 Co. Lit. 129 a. 
4 7 Rep. 18.
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An alien-born may acquire British Citizenship by act
of parliament, by letters patent or by conquest1.

An alien-born, however, coming into Great Britain •
thereby becomes a British subject and owes as such local
allegiance1 2. Natural allegiance is not local, that is, is not Natural 

° iii* . Allegianceco-extensive with the territory, but holds irrespective of is not
state limits3. local*

Birth on British soil, though not in itself tantamount Birth on 
to the acquisition of British national character, was at all soil always 
times held to constitute a sufficient primcl facie claim 
thereto. And Stat. 11 and 12 William III., c. 64 expressly primd 
recognizes as natural-born subjects the issue born within to 
the King’s dominions to alien parents, conferring on such British 
subjects the right to inherit by or from their alien g^ip. ’ 
ancestors.

British lawyers were, however, well content, to stretch 
their principles so as to favour British national character 
in various persons not born within the realm, and the 
Legislature has backed their patriotic efforts.

It was resolved by the Lords in 17 Edward III. that 
children born to subjects beyond sea, the parents being 
then in the service of the King, were inheritable. Children 
born abroad to British ambassadors were British natural- 
born subjects at Common law5. In 13506 Parliament, 
after reciting the doubts which had arisen as to the

1 On the occupation by English settlers of land previously uninhabited 
the laws of England have immediate and complete operation therein : 
contra, in the case of conquest of inhabited territory, for there English 
law operates not until expressly proclaimed: Blankard v. Galdy, 2 Salk.
411. '

Birth on 
British 
soil has 
been dis
pensed 
with as 
a con
dition for 
the ac
quisition 
of original 
British 
National 
character 
in many 
cases by 
legis
lation or 
by judicial 
interpre
tation.
25 Edw. 
III. st. 2.

If a Christian King conquer a Christian country he may change the 
laws: but if a Christian King conquer a Kingdom from the infidel the 
laws are ipso facto abolished as being not only against Christianity, but 
against the law of God and of Nature: so Coke, Calvin’s Case, 7 Rep. 17.

2 Sherley’s Case, 2 Dyer, 144 a.
3 It was this principle which was at the bottom of the claim of Great 

Britain to impress her seamen serving on foreign vessels. Supra.
4 Explained by Stat. 25 Geo. II., c. 39, and repealed by Stat. 33 and 

34 Yict. c. 14, having no further application. Co. Lit. 8 a., and 8 a.
Note.

6 7 Rep. 18. « 25 Edw. III. st. 2.
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1581.

Bacon v.
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1640.

capacity for inheritance within England of the children 
born beyond the sea out of the ligeance of England to 
British subjects, and that the children of the Kings of 
England had always been heritable in England where
soever born, affirmed a similar right in certain individuals 
specified or to be specified. They then went on to enact 
further “ That all children inheritors, which from hence
forth shall be born without the ligeance of the King, 
whose fathers and mothers at the time of their birth 
be and shall be at the faith and ligeance of the King 
of England, shall have and enjoy the same benefits 
and advantages, to have and bear the inheritance within 
the same ligeance as the other inheritors aforesaid in 
time to come; so always, that the mothers of such 
children do pass the sea by the licence and wills of their 
husbands1.”

When in 1868 the Commons petitioned2 that infants 
born beyond sea within the seignories of Calais, or else
where within the foreign dominions of the King, should 
be inheritable in England in the same way as infants born 
within the realm, and were referred to the common law 
and the statute3 on the same point before made, either, as 
is not inconceivable, they mistook the state of the law, or, 
as seems possible, they wished to secure the perhaps 
doubtful right of children born to alien parents within 
English foreign possessions.

In the case of Hyde v. Hill in Hil. 24 Elizabeth, it 
was held by the Queens Bench, with one dissentient, that, 

an Englishman and his wife go beyond sea without 
licence, or tarry there after the time limited by the licence, 
and have issue, the issue is an alien and not inheritable4. 
And Lord Coke seems to have thought an act of parlia
ment necessary to enable the son born beyond sea to an 
Englishman to inherit his fathers lands5.

But in Bacon v. Bacon in Trin. 16 Car. I. it was

1 25 Edw. III. st. 2, sec. 5. 2 42 Edw. III. c. 10.
3 25 Edw. III. st. 2. 4 Valentine Hyde v. Hill, Cro. Eliz. 3.
5 Co. Lit. 129 a.
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ruled that the daughter born abroad of an English mer
chant there residing for purposes of trade was herself The issue 
English, and entitled to inherit paternal landed estate in nltural-Sl1 

England as against her paternal uncle of the whole blood ; horn sub- 
and the requirement of the Stat. 25 Edward III. that debt*681

both father and mother of a child inheritor should, to 
entitle him to succeed, be at the time of his birth in the 
faith and ligeance of the English Crown was interpreted to 
cover the case of the marriage by an Englishman of an 
alien wife, the wife being declared sub potestate viri and 
quasi within the allegiance1.

In the Exchequer in 2 Jac. I., Joseph Colt, born in 
Flanders, but begotten in Calais, of parents being natives 
and inhabitants of Calais, who had fled thence on its cap
ture by the French, was adjudged a British subject2.

Stat. 7 Anne, c. 53, s. 3, enacted in general terms that 
the children of all4 natural-born subjects born out of the 
ligeance should be deemed natural-born subjects to all 
intents and purposes whatsoever; but this wide provision 
was qualified by the explanatory statute of 4 George II. 
as referring only to the issue born to natural-born British 
fathers5. In the following reign it was explained that the 
preceding enactments had not only limited transmissibility

abroad for 
trading 
purposes 
is British,
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Case,
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and Stat. 4 
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The chil
dren born 
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to the paternal line, but had merely gone to confer British £at^ra1' 
national character upon the first generation born without British 
the realm; and the privilege was extended to the case of ^Bri- 
the second generation of the foreign-born6. tish.

In Doe dem. Duroure v. Jones, in 1791, Lord Kenyon,

1 Bacon v. Bacon, Cro. Ch. 501.
2 2 Dyer, 224 a. Note.
3 Stat. 7 Anne, c. 5, (An Act for naturalising foreign Protestants), a' 

measure of ultra-Protestantism which went the length of naturalising all 
persons whatsoever who should take the oath and transcribe the declara
tion set forth in Stat. 6 Anne, c. 23, was repealed by Stat. 10 Anne, c. 5, 
but with a saving of sections 3 and 4.

4 The children of persons attainted of, or liable to, the penalties of 
treason, or in the service of an enemy of Great Britain, are excepted: 
Stat. 4 Geo. II. c. 21, s. 2.

5 Stat. 4 Geo. II. c. 21. Co. Lit. 8 a. Note.
6 Stat. 13 Geo. III. c. 21.

W. 14
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Stat. IB C. J., reviewed the progress of legislation up to date, and 
Geo III. ruje(j without hesitation that the son born out of the
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King’s allegiance to an alien father and English mother 
could not inherit to his mother in this country1.

Stat. 7 and 8 Yict. c. 66, however, while it declared 
the alien woman marrying a subject-born to be thereby 
naturalised, conferred upon the issue born out of the 
realm of a mother being a natural-born British subject 
the capacity to have and hold estate real and personal 
within the kingdom.

The history of the law of Great Britain as to the 
acquisition of national character, as of that as to expatria-

The Natu- tion and alien status, ends with the Naturalisation Act, 
ActS1870 1870. British national character is now acquired by birth 
British within the allegiance, or by naturalisation in prescribed 
a^toEx- f°rms: if is Wso facto lost by naturalisation within a 
patriation. foreign country.

With regard to Expatriation either of two attitudes 
may be taken up by a state. It may expressly deny to 
its citizen the liberty to cast off his national character 
without consent, or it may grant him complete freedom of 
choice in the matter. The doctrine Nemo potest exuere 
patriam might be held in a land whose municipal laws 
were based either upon local or personal obedience, 
although in historic fact the doctrine is found chiefly in 
connexion with the feudal local obedience. Great Britain
long refused to recognise in her subjects any individual 
right of expatriation, whilst illogically admitting foreigners 

Thepre- to British national character with the utmost liberality, 
tfsh Bn' British views have, however, undergone change, and the 
practice terms of the Naturalisation Act, 18701 2, express British
nermits • • *• • •
absolute adhesion to the principle of freedom of naturalisation3. 
expa-0in °f Naturalisation, then, may be either 
triation. (a) With consent of the Native State,

(b) Without consent of the Native State.

1 4 Durn. and East, 300.
2 Stat. 33 and 34 Viet. c. 14.
3 Ibid. sec. 6.
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But, whether it be with consent or without consent, 
such naturalisation is equally good as between the natu
ralising state and all states, save only the mother- 
country. If the naturalisation be with consent, it may be 
unconditional, when there is a complete transference of 
national character; or it may be conditional, when the 
position of the person as regards the mother-state only is 
fixed by that condition. The mother-state may place any The mo- 
checks whatsoever upon the expatriation of citizens, and ther-?tate 
ni ay deal in whatsoever way she thinks fit with subjects pose con- 
expatriating themselves against consent, should they or ^p^the 
their property be or return within her bounds. By natu- naturali- 
ralisation, except with consent, the naturalised individual subject 
deposits none of the obligations contracted before his abroad- 
departure from his native land1.

When, therefore, as not unfrequently happens, a sub
ject of a state exacting compulsory military service expa
triates himself with a view to escape from such service, he 
will not, in general, be protected by the Government of the 
land of his naturalisation, if he be dealt with as a deserter 
when he puts foot again on his native shore2. The 
British Naturalisation Act of 1870 expressly provides that 
a British subject, who takes advantage of the statute to 
naturalise himself abroad, is not thereby discharged from 
liability in respect of any acts done before the date of his 
so becoming an alien3.

An interesting instance, illustrative of the power of a rg Bour- 
state to restrict the freedom of expatriation by the impo- g01se- 
sition of conditions limiting the operation within her 
territory of the naturalisation of a subject by a foreign 
state, was afforded by a recent case in the English Courts.

M. Jules Edouard Bourgoise, a French gentleman of 
considerable property, settled in England in 1861. In 
1871 he obtained from the British Home Office, under 
the Naturalisation Act of the preceding year, a certificate

1 Wlieaton, Elements, ed. Boyd, p. 204 et seqq.
2 Ibid. p. 210.
3 Stat. 33 and 34 Yict. c. 14, s. 15.

14—2
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whereby he was declared to be naturalised as a British 
subject, and to be entitled, upon taking the oath of alle
giance, to all the privileges, and subject to all the obliga
tions, of a natural-born subject of the United Kingdom, 
“with this qualification—that he shall not, when within 
“ the limits of the foreign state of which he was a subject 
“previously to his obtaining his certificate of naturalisa- 
“ tion, be deemed to be a British subject unless he has 
“ceased to be a subject of that State in pursuance of the 
“ laws thereof, or in pursuance of a treaty to that effect.” 
Eight years later M. Bourgoise married an English lady, 
and in 1880 he returned with his wife to France, where he 
remained until his death in October, 1886. There were 
two children of the marriage, both born in France, but 
registered on birth at the British Embassy in Paris. By 
his last will M. Bourgoise bequeathed his estate in France 
and England to his wife for life with remainder to these 
children. The widow died in June, 1887, and on her 
death a paternal aunt took the children from Neuilly to 
Havre. At a conseil de famille held by the French rela
tives of the father the paternal grandmother of the 
children was appointed their guardian, with Mr William 
Henry Johns, a son of Madame Bourgoise by a former 
marriage, as subrogi tuteur, or assistant guardian.

Mr Johns, who was resident in England, thereupon 
made application to the English Court of Chancery as 
next friend of the infants for the appointment of himself 
as their guardian. The decision of the Court went on the 
point of jurisdiction.

Mr Justice Kay, in giving judgment against the appli- 
ticfi ' cant, said he was clearly of opinion that the case was one 

in which he had no power to interfere. After reciting the 
facts, and pointing out that the certificate of naturalisation 
obtained by M. Bourgoise was not absolute, but subject to 
a qualification the terms of which were taken from the 
Naturalisation Act itself, and was practically a certificate 
of naturalisation so long, and so long only, as the subject 
of it did not reside in France, unless by the law of France
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the obtaining of the certificate made him cease to be a 
French subject to all intents and purposes, he said, that 
the question for him was, whether the law of France 
provided that when a man had received a qualified certifi
cate of naturalisation abroad, he being originally a French 
subject, such a qualified certificate made him cease to be 
a French subject to all intents and purposes, whatever his 
residence. He had before him an affidavit by Mr Hall, 
an advocate practising in Paris, who declared that a 
Frenchman could by French law divest himself of his 
nationality by becoming naturalised abroad, but to do 
this he must be completely naturalised, whereas the quali
fication inserted in the English certificate rendered the 
naturalisation partial and incomplete. An affidavit put 
in for the other side went no farther than to prove that 
the French national character was lost by an absolute 
naturalisation abroad. Article 17 of the Code Civile 
laid it down that “La qualitd de Framjais se “perdra 
“par la naturalisation acquise en pays etranger;” but 
this clearly referred to an absolute naturalisation, and did 
not touch the question whether a qualified naturalisation 
operates to deprive a natural-born French subject of his 
status.

There was authority on the evidence that a French
man could not be deprived of his status by naturalisation 
in a foreign country unless the naturalisation was obtained 
by the authority of the French Government, and here no 
such authority had been obtained.

Mr Hall’s statement of the French law seemed to be 
well grounded. In that case, according to the qualifi
cation in the certificate of naturalisation, M. Bourgoise 
was at the moment of his death a subject of France, 
and his children were subjects of the same power. 
Under these circumstances an English' Court had no 
jurisdiction1.

Thus we have the curious result that the very qualifi-

1 Re Bourgoise, Infants, L. R. 41 Ch. D. 310.
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Rome,

cation which admits the restrictive power over expatria
tion in the native Government constitutes by the law of 
that Government a bar to naturalisation.

The history of alien status forms a curious chapter in 
that of a progressive civilisation1.

Amongst the states of antiquity the practice of 
Athens with regard to resident foreigners was regarded 
as peculiarly liberal; but the Metoikos, the domiciled 
alien of Athens, while he enjoyed the protection of 
Athenian laws through the agency of his patron 
(7rpoararr)^), was subjected to special taxation, and was 
liable to compulsory service in the ranks of the hoplites, 
or even on the benches of the fleet2.

Sparta, on the other hand, in the days of her early 
severity, refused to admit strangers to reside within her 
precincts, and forbade her citizens to take up their abode 
abroad3. But Xenophon, lamenting as an admirer of the 
Constitution of Lycurgus the decay of Spartan manners, 
remarks that, whereas in old time Sparta guarded her
self by the Xenelasia against the corruption of her 
citizens by association with foreigners, the Lacedaemonians 
of his degenerate day were the most forward of men to 
make themselves rulers (ap/xoarat) of foreign cities4.

Greek care for the stranger appeared at its best in 
treaties for the mutual administration of justice to the 
sojourning foreigner, and in international conventions for 
the establishment of mixed tribunals or even for the 
grant of Isopolity6.

Strangers were always numerous at Rome. Early 
Rome was a mark-city, and, it may be, a trading emporium: 
later Rome, alike in her day of conquest and in her day 
of Empire, had strong attractions in her thronging streets 
for crowds of admiring or profit-seeking peregrini. And

1 Vattel, 11. 8.
2 Laurent, 11. p. 107 et seqq. Thuc. in. 16. Cf. Plut. c. 37.
3 Laurent, 11. p. 105. Plut. Ages. 10. Plut. Lycurg. c. 27. Thuc. 1. 

144.
4 Xen. de Rep. Laced, c. xiv. 4.
5 Arist. Polit. in. 1. 3. Ibid. 5. 10. Laurent, n. p. 114 seq.



NORMAL INTERNATIONAL LAW. 215

the Roman treated his alien friend with no little genero
sity. He refused him, indeed, the connubium and com- 
mercium as well as the suffragium and honores of the 
citizen, but he secured him in his natural rights: he 
denied him thejws civile, but he administered for him the 
jus gentium by the judgments of an impartial magistrate.
The whole system of the Roman Equity had its origin, in 
all likelihood, in the Roman desire to do justice to the 
sojourning foreigner1.

The laws of the Merovings provided for the protection and the 
of the foreign wayfarer, and imposed a fine and two-fold ^ggle 
bot upon his assailant2. In later days the wandering 
palmer, roughly handled by Turk and Saracen, was a 
favoured guest in every Christian land. And even in the 
East Christian merchants were fairly sure of welcome.
Pisa, Genoa and Venice obtained from the successive 
Sultans special quarters and immunities in the cities of 
the Asiatic sea-board3.

The treatment of the alien sojourner varied, indeed, 
in the Middle Ages with the various countries and the 
varieties of policy.

In some states the stranger was protected in life and 
limb, and allowed to sue and be sued in the ordinary 
civil courts; sometimes he was placed under the care of 
a special host4, or he was even, as a suitor, granted the 
privilege of a jury de medietate linguae5: he was a “man 
of the Emperor/’ or a Hanseatic merchant, and the king 
was glad at his coming, though native traders might growl 
their hate, and native apprentices while away a happy 
holiday in the sacking of a well-stored steelyard.

And again, while defended by the local ruler from the 
attacks of others, he was taxed and pillaged by that ruler 
himself in every conceivable fashion and on every con
ceivable pretext: he came to claim the heritage of a 
deceased ancestor, and he was fined by the monarch in

1 Maine, Int. Law, Lect. ii. 2 Ant. Lex Baiv. xxxi. p. 49.
3 Hallam, M. A. n. 392. 4 Gf. Stat. 5 Hen. IV. c. 9.
s Stat. 28 Edw. 3, c. 13. Stat. 33 and 34 Viet. c. 14, s. 5.
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virtue of a droit de detraction1; he was a Jew or a Lom
bard, and he became the royal sponge, paying for the 
pleasure of extracting usury of the people by the privilege 
of providing for the extravagance of the King2: he tarried 
in his Jewry, and his Lombard Street, and his money
bags furnished the bankrupt royal exchequer under the 
telling inducement of the hangman’s whip, or the niceties 
of torture; at length, his wrath provoked by some un
usual outrage, he strove to escape the hardships of his 
lot by emigration, and he compounded for the permission 
to remove his goods by the payment of a gabelle3; and, 
if he thought of his latter end, he might comfort him
self with the certain knowledge that, should he chance 
to die a stranger in a strange land, his natural heir 
would be no whit a gainer, for the vultures of the 
Crown would swoop down yet once to the prey, and 
rob the alien relative under the name of the droit 
d'aubaine4.

But in most countries the status of the alien improved 
with the passage of time.

In England the merchant-stranger was always encour
aged, and statutes without number were passed from 
time to time for his comfort and protection. He was 
permitted to enter the country and leave it without let 
or hindrance, except in time of war5; he might buy and 
sell within the realm without disturbance6, and make his 
profit of the native; special facilities were given him 
for the recovery of his debts7; and, should he require the

1 Vattel, ii. 8, § 113.
2 Green, Hist. of the Eng. People, i. pp. 131, 200, 215, 336—341. 

Cunningham, English Industry and Commerce, p. 142.
3 Vattel, i. 19, § 220.
4 Vattel, ii. 8, § 112. Grotius, De Jure Belli ac Pads, Lib. n. c. vn. 

14. Bodinus, De Rep. i. c. 6.
5 Stat. 9 Hen. III. st. 1, c. 30.
6 9 Edw. III. st. 1, c. 1. 25 Edw. III. st. 4, c. 2. 2 Rich. II. st. 1,

c. 1. Stat. 11 Rich. II. c. 7. 16 Rich. II. c. 1. Stat. 2 Edw. III. c. 9.
14 Edw. III. st. 2, c. 2. 27 Edw. III. st. 2, c. 2. St. 3 Car. I. c. 4.

7 Statutum de Mercatoribus, 11 or 13 Edw. I. Cunningham, English 
Industry and Commerce, p. 168.
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assistance of a court, or be put upon his trial1, he was 
granted the advantage of a jury partly composed of his 
fellow-countrymen. Sometimes it was sought to regulate 
his traffic and turn it into particular channels, and anon the 
attempt was made to compel him to spend his gains in 
the land where they were secured2, but, in general, his lot 
was cast in pleasant places. Foreign craftsmen were 
induced to settle by the offer of liberties, and skilled 
workmen like the Flemish cloth workers enjoyed peculiar 
favour3. And full rights of citizenship were even from 
time to time in return for particular services, or in 
pursuance of a particular policy, conferred upon whole 
classes of persons4.

Nor was England ill repaid in her growing national 
prosperity for her liberal treatment of the religious re
fugees of Savoy, Southern France and the Low Countries.

But English national jealousy of the Dutch followers English 
of William III. led to the introduction into the Act of ?f
Settlement of a sweeping disabling clause, which enacted followers
that no person born out of the dominions of Great Britain, n^ea^
except such as should be born of English parents, should, to dis- ^
even though naturalized or made a denizen, be capable gisiation
to be a member of the Privy Council or of either House ag.ainst . . J aliens.
of Parliament, to enjoy any office or place of trust, civil 
or military, or to take any grant of lands from the Crown5.
In the true spirit of rigid Conservatism it was decreed by 
the explanatory Act of 1 Geo. I. stat. 2, c. 4, that no bill of 
naturalisation should thenceforward be presented to, or 
received by, either House of Parliament, except such as 
should contain a recital of this disabling clause6. And

1 27 Edw. III. st. 2, c. 24. Stat. 28 Edw. III. c. 13. Stat. 3 and 4 
Will. IV. c. 91, s. 37. Stat. 33 and 34 Yict. c. 14, s. 5.

2 Stat. 5 Hen. IY. c. 9.
3 Stat. 11 Edw. III. c. 5.
4 Stat. 15 Car. II. c. 15. Stat. 6 Anne, c. 37, s. 20. Stat. 7 Anne, 

c. 5 (rep. by Stat. 10 Anne, c. 5). Stat. 13 Geo. II. c. 7. Stat. 2 Geo. III. 
c. 25.

5 Stat. 12 and 13 Will. HI. c. 2, s. 5.
6 This provision of 1 Geo. I. st. 2, c. 4 was repealed by Stat. 7 and 8 

Yict. c. 66, s. 2 (Mr Hutt’s Naturalisation Act).
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for one hundred and forty years from the days of the 
Act of Settlement England lagged behind other states 
in her usage of the alien1. Even Ireland was in advance 
of her sister in liberality1 2.

In one respect, the English law was strict against 
the alien. He might hold and acquire personal property 
within the realm, and maintain a personal action3; but he 
was forbidden property in real estate. No alien might 
inherit English land, and lands, not being a mere hold
ing for habitation or for commerce, conveyed to an alien, 
even though merely under a lease for a term of years, 
escheated to the Crown on office found4. So much was 
this the case that the appointment of an alien as one of 
two co-trustees of real property was held to bring about 
the forfeiture of half the estate5. But by slow stages6 

the condition of the foreigner was in this regard improved, 
and now, by Stat. 33 and 34 Viet. c. 14, s. 2, real and 
personal property of every description may be taken, 
acquired, held and disposed of by an alien in the same 
manner in all respects as by a natural-born British subject; 
and a title to real and personal property of every descrip
tion may be derived through, from, or in succession to an 
alien, in the same manner in all respects as through, from, 
or in succession to a native. An alien enjoys within the 
United Kingdom all the privileges which belong to a 
British subject, save and except only the right to office, or

1 Evidence of Messrs John M‘Gregor and John Ward, Report of the 
Select Committee on the Laws affecting Aliens, 1843, pp. 27—43 and 
59—67.

2 See Acts of the Irish Parliament, 14 and 15 Chas. II. c. 13; 2 Anne, 
c. 14; 4 Geo. I. c. 9; 19 and 20 Geo. III. c. 29; 23 and 24 Geo. III. c. 38; 
36 Geo. III. e. 48. Evidence of Mr Sergeant Stock, Report of the Select 
Committee on the Laivs affecting Aliens, 1843.

3 Co. Lit. 129 b.
4 Stat. 17 Edw. II. c. 12. Co. Lit. 2 b. Stat. 32 Hen. VIII. c. 16. 

Progers v. Arthur, 3 Salk. 28. Jevens v. Harridge, 1 Saund. 7. Sir 
Upwell Caroon’s Case, Cro. Car. 8. Hyde v. Hill, Cro. Eliz. 3. Bacon 
v. Bacon, Cro. Car. 601. Godfrey v. Dixon, Cro. Jac. 539.

5 R. v. Boys, 3 Dy. 283 b.
6 Stat. 7 and 8 Viet. c. 66, ss. 4 and 5. Stat. 33 and 34 Viet. c. 14.
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to any municipal, parliamentary or other franchise, and 
the capacity to own a British ship1.

The condition of the alien varies slightly in the various Recent re
states of the American Union2. In general he enjoys the on the 
same protection and property rights as the American ^p1e^yof 
natural-born citizen: he is denied political privileges, but by aliens 
is relieved from political duties, from jury or militia united^6 

service. Recent legislation in the United States suggests, Statessug- 
however, a new departure adverse to the principle °f departing 
perfect cosmopolitanism. Why should foreign com
panies or capitalists be permitted to carry out of U. S. 
territory the “ unearned increment ” of the swiftly in
creasing American land values ? In this spirit the im
portant State Legislatures of Illinois, Wisconsin and 
Minnesota prohibited, or limited, in 1887 the holding by 
non-resident aliens or alien corporations of real property 
within their bounds3; and in the same year Congress for
bade the future acquisition, holding or owning of real 
estate, or any interest therein, by alien individual or alien 
corporation within any of the Territories of the United 
States, or within the district of Columbia, saving all 
rights secured by any existing treaty for the period of 
its operation4.

The tide of civilisation has fairly set in the direction but the 
of the most liberal treatment of the stranger compatible tendency 
with self-protection, and of the approximation of alien is towards 
status to the rights of citizenship. A state may, however, politan- 
still impose legal conditions on the admission and resi- ism- 
dence of aliens; it may decline to receive the Chinaman ^^im- 
and the pauper, and keep at bay by an Alien Bill, the pose con- 
Fenian or the Polish Jew. The United States may and the°ad-°n 
do rightly object to be regarded as the natural receptacle mission

1 Stat. 33 and 34 Viet. c. 14, ss. 2 and 14. See Stat. 3 and 4 Will. IY. 
ss. 54 and 55.

2 Reports on the Status of Aliens and Foreign Companies in the United 
States. Presented to Parliament, September, 1887.

3 Report of Consul Hayes Sadler, ibid. pp. 18—24.
4 An Act to Restrict the Ownership of Real Estate in the Territories to 

American Citizens. Approved* March 3, 1887.
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and resi
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of the world’s residuum1. Congress in 1882, in the exer
cise of its constitutional functions1 2, empowered Commis
sioners, designated to supervise the business of immigra
tion at various U. S. ports, to prohibit the landing upon 
American shores of ‘‘any convict, lunatic, idiot or any 
person unable to take care of himself or herself without 
becoming a public charge,” and enacted further that all 
foreign convicts, except those convicted of political offences, 
should, on arrival in the United States, be sent back to 
the nations to which they belonged and from whence they 
came3. And recent legislation (1891) has provided for 
the extension and stringent observance of these salutary 
and essentially defensive regulations. State-aided emigra
tion may doubtless constitute in the view of European 
philanthropists and revilers of Malthus an eminently satis
factory solution of the pauper problem in our crowded 
centres of population, but American legislators may well 
be excused if. in the words of Mr Justice Miller, they 
decline to permit the ships of all nations to deposit on 
their shores without restraint or regulation “ the en- 
“tire European population of criminals, paupers and 
“diseased persons, without making any provision to pre
serve them from starvation, and its concomitant suf
ferings, even for the first few days after they have left 
“the vessel4.” The home failure does not necessarily 
assume the qualities which belong to success when he 
passes from the Old World to the New; and a nation 
displays, not merely no lack of comity, but sound common 
sense, if in self-defence it discriminate among its throng
ing crowds of unbidden guests. The municipal regula-

1 See Correspondence respecting the Admission into the United States 
of Destitute Aliens and State-Aided Immigrants, 1887.

2 See the judgment of Mr Justice Miller in Edge et al. v. Robertson 
in the Supreme Court, December 8, 1884, Correspondence respecting the 
Admission into the United States of Destitute Aliens, p. 9.

3 An Act to Regulate Immigration, 1882, sects. 2 and 4. Compare 
the sensible and statesmanlike note of Mr Bayard to Sir L. West, 
May 7, 1887.

4 Mr Justice Miller in Edge v. Robertson.
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tions of many European states turn back over the frontier 
the incoming alien who appears likely to become the 
subject of public benevolence or of police supervision; 
and the same speedy and effectual procedure is by most 
Continental Governments invoked to deal with the resi
dent alien who, without claim upon the country for main
tenance, is destitute of the means of subsistence, or has 
joined the great army of rogues and vagabonds; whilst the 
ordinary executive exercises in no hesitating fashion the 
power, with which it is commonly expressly armed, to expel 
from the territory foreign disturbers of the peace whose con
tinued residence is a source of danger to the community1.

Great Britain, struggling to provide for her own pauper 
millions and spending her money on schemes for state- 
aided emigration, might well object to crush the heart of 
native labour by supporting in the interests of the wealthy 
sweater the pauper population of a whole Europe. Charity 
begins at home. But the great heart of England seem
ingly prefers in her cosmopolitan generosity rather to 
entertain the offscourings of Russian Poland than to 
retain and maintain her destitute Gaels1 2.

Territory and Jurisdiction then are coextensive. Territory
State Jurisdiction involves Civil and Criminal ^10™ 

authority alike over persons and over events, over conduct are co- 
and over property, over delicts, contracts and possessions ’
real and personal, within the territorial limits. To the 
territorial sovereign it, in general, belongs to look to it *

1 Laws of Foreign Countries respecting the Admission and Continued 
Residence of Destitute Aliens. Presented to Parliament, September,
1887.

The power vested in the executive in certain Continental States to 
conduct to the frontier suspicious characters has been from time to time 
profitably exercised against fugitives from justice whose extradition 
could not be granted. See the evidence of Mr R. Mullens before the 
Select Committee on Extradition, 1868, Report, pp. 58—66.

2 See the various Reports of the Select Committee of the House of 
Lords on the Sweating System, 1889, 1890. Report from the Select Com
mittee on Emigration and Immigration (Foreigners), 1888. Memorandum 
on the Immigration of Foreigners into the United Kingdom, 1887. Report 
to the Board of Trade on Emigration and Immigration, 1891.
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that delicts are punished, contracts enforced, possessions 
and persons protected within the territorial bounds1.

But to this broad rule the courtesies of international 
practice have introduced certain exceptions.

These exceptions, denoted in quality and extent by 
the fictitious style of “ Exterritoriality/’ are chiefly these:

a. Foreign Sovereigns travelling within the terri
tory in their proper character, together with their personal 
attendants;

/3. Ambassadors and other Ministers of legation 
representing foreign Sovereigns within the state to which 
they are accredited, together with their attendant suites;

7. Military forces of a foreign state passing in 
their proper character through the territory, and naval 
forces of foreign states, i.e., men-of-war with their boats 
and crews, lying within territorial waters.

In all these cases the exemption is at once criminal 
and civil; and includes alike the persons entitled and the 
chattels to them belonging. The territorial sovereign 
abnegates in toto his jurisdiction so long as his toleration 
is compatible with self-protection: he permits not of the 
exercise within his confines by any foreign ruler of the 
appropriate functions of sovereignty, but he holds his 
hand from the representative of foreign state-being so 
long as that representative makes no attempt to under
mine the authority of his host.

Richard I., on his way to the Crusade, hanged thieves 
of and robbers on gibbets which he erected outside the camp 

(a)Foreign at the rendezvous at Messina, dealing equal justice to the 
reigns. stranger and the native1 2. And, at a much later date, 

sovereigns were accustomed, whilst sojourning abroad, to 
exercise, within the walls of their hotels and over their 
own subjects, a jurisdiction at once civil and criminal3. 
In our day the jurisdiction of such a sovereign, like that 
of an ambassador, is limited to the settlement of ordinary 
civil contentions amongst members of his suite: an

The mean
ing of 
“Exterri
toriality. ”

The ex
terri
toriality

1 Cf. Wheaton, Elements, ed. A. C. Boyd, part 11. chap. 11.
2 Richard of Devizes, s. 20. 3 7 Co. 15. Mare Clausum, p. 326.
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offender against criminal law must, if not, as he may be, 
handed over to the local authorities, be sent for trial at 
home. Such an act as that of Queen Christina in doing 
to death in Paris her attendant Monaldeschi would, 
according to modern principles, be incapable of justifica
tion, even though the sovereign so acting were a sovereign 
regnant, and the proceedings followed the regular judicial 
form of the offender’s native land1. In any case the terri- Exterri
torial sovereign must be held to reserve the right of expul
sion should an attack be made upon his sovereign rights, the needs

Ambassadors and other public representatives ofof s,elf*. r . r . . . protec-foreign states have been long permitted peculiar privileges tion. 
in all civilised communities. The Turk alone amongst (£) At?'bassadors
European Powers has been careless of common usage in and other 
this regard. The Ottomans were accustomed in the 
time of Busbecq to imprison and otherwise ill-treat the Ministers, 
foreign envoys resident with them, with a view, it seems, 
to extracting an immediate disclosure of the terms of 
their instructions. The ambassador of the great Charles 
Y. was imprisoned at Constantinople for eighteen months, 
and the colleagues of Busbecq for three years. Busbecq 
himself spent the major portion of his many years’ 
residence in Turkey in a species of honourable captivity2.

Constantinople has, in fact, long enjoyed an evil 
reputation in the matter of the treatment of ambassadors.
The envoys of Barbarossa were seized and imprisoned at 
Constantinople by the Greek Emperor in 1187 A.D., to 
the no small indignation of Vinsauf, who stigmatises the 
event as contrary to the rules which usage and honour 
had sanctified from all antiquity, even amongst bar- * 
barians3. And so late as 1806 the Turks proposed to 
seize as hostages on the outbreak of war the British 
minister and other residents at Constantinople, and 
Arbuthnot found it necessary to withdraw by stealth to

1 The daughter of Gustavus had abdicated her throne, and the 
execution of Monaldeschi was simply a murder. Hosack, Law of Nations,
Appendix v.

2 Epistles of A. G. Busbequius. Ep. i. p. 5. Ep. n. p. 126. Ep. hi.
p. 216. 3 Geoff, de Yinsauf, c. 94.
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avoid the torture and death which Turkish traditions 
rendered imminent1.

Amongst civilised peoples, however, the legatine 
character has always been respected.

Coke was opposed to any very wide extension of the 
privileges of ambassadors, and held that a foreign minister 
who should commit any crime in England which might 
be termed contra jus gentium, “as treason, felony, 
adultery,” would thereby lose his privilege and render 
himself liable to punishment like any private alien2. 
And the case of Pantaleon Sa, the brother and a member 
of the suite of the Portuguese ambassador in London, 
who was executed by the order of Cromwell for the 
murder of an Englishman in a street brawl, was quoted 
as a precedent nearly twenty years later for the arrest by 
the Emperor of the Prince von Fllrstenburg, plenipoten
tiary of the Elector of Cologne3.

But the authority of the learned Chief Justice has 
mot been generally followed4. The Statute of 7 Anne, 
which is declaratory of the laws of nations as understood 
in England, asserts the strict inviolability of any foreign 
public minister5.

1 Lord Howick to the Admiralty, Nov. 21, 1806. Orders to Sir J. 
Duckworth, Jan. 13, 1807. Rt Hon. Charles Arbuthnot to Lord Howick, 
Feb. 3, 1807. Papers relating to the Expedition to the Dardanelles, 1807.

2 Co. Inst. c. 26, 152—157.
3 Welwood’s Memoirs, p. 112.
4 Black. 1 Comm. 253. R. v. Guerchy, 1 Black. 545.
5 Stat. 7 Anne, cap. 12.
Section 3. “All Writs and Processes that shall at any time here

after be sued forth or prosecuted, whereby the Person of any Ambassador, 
or other publick minister of any Foreign Prince or State, authorised and 
received as such by her Majesty, her Heirs or Successors, or the Do- 
mestick, or Domestic Secant of any such Ambassador, or other publick 
Minister, may be arrested or imprisoned, or his or their Goods or 
Chattels may be distrained, seized, or attacked, shall be deemed and 
adjudged to be utterly null and void, to all Intents, Constructions, and 
Purposes whatsoever.”

Section 5. “Provided, and be it declared, that no Merchant or other 
Trader whatsoever, within the Description of any of the Statutes against 
Bankrupts, who hath or shall put himself into the service of any such 
Ambassador or Publick Minister, shall have or take any manner of
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The inviolability which the legatine character is The invio- 
recognised as conferring must, however, be compatible th^lega^ 
with the safety of the territorial sovereign. Should an 
ambassador be so far forgetful of the courtesy due to his mUst 
hosts as to engage in proceedings which constitute a ^ g^ty 
trespass on the rights of jurisdiction, or a direct attack of the 
on the sovereignty, of the local government, his mission go^rdgn! 
may be terminated, although his person must be so far as 
possible respected. An ambassador must not make his An am- 
privilege a cloak for the evasion of the local law. He ^a^not 
must not, for example, permit service in his suite to be employ 
made a protection for fraudulent native bankrupts1, nor iege to de- 
his hotel to become the refuge of the native criminal,
He is allowed by courtesy to import goods for his own 
use duty-free: he must not take advantage of his position 
to defraud the revenue of the territorial sovereign by 
engaging under its cover in secret trading operations2. 
Complaints were numerous in the early days of George 
III. of the more than suspicious conduct of Count 
Haslang, the Bavarian minister in London, who had more 
domestics registered than the ambassadors of the most 
powerful sovereigns in Europe3. Generals Lannes and 
Beurnonville, residing in Portugal and Spain as repre
sentatives of Napoleon, carried on a regular system of 
privileged smuggling4.

benefit by this act; and that no Person shall be proceeded against as 
having arrested the servant of an Ambassador or Publick Minister, by 
virtue of this Act, unless the name of such servant be first registered in 
the office of one of the principal Secretaries of State, and by such 
Secretary transmitted to the Sheriffs of London and Middlesex for the 
Time being, or their Under-Sheriffs or Deputies, who shall, upon the 
receipt thereof, hang up the same in some publick place in their offices, 
whereto all persons may resort, and take copies thereof, without Fee or 
Reward.”

1 Poitier v. Croza, 1 Black. 47. Masters v. Manby, 1 Burr. 401.
2 Attorney-General v. Henry Thornton, McCleland 600.
3 Triquet v. Bath, 3 Burr. 1478, 1 Black. 471. Darling v. Atkins, 3 

Wils. 33.
4 Lord Whitworth to Lord Hawkesbury, March 7,1803. 0. Browning, 

England and Napoleon in 1803, p. 104.
W. 15



226 THE SCIENCE OF INTERNATIONAL LAW.

The immunity ascribed by practice to the legatine 
character is conferred solely and only that no friction may 
interrupt the working of the machinery of international 
intercourse. It behoves the ambassador, therefore, to see

An am
bassador 
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with the 
lawful 
exercise of 
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the local 
sovereign, 
except 
where 
treaty 
relations 
so permit.

to it that his privilege be exercised only for the further
ance of the end proposed: it is for him and his assistants 
to enjoy the utmost liberty that international courtesy 
can confer: it is for him and his assistants likewise to 
refrain from any the least interference between the 
territorial subjects and their sovereign in the lawful 
exercise of his authority. The territorial ruler may, if 
he so please, grant by treaty to a foreign power particular 
privileges in the protection of some particular territorial 
interests, but such grants stand in need of careful watching. 
The world now knows what may be involved in the guard
ing of “Holy Places” and the protectorate of Greek 
Christians, as in French fishing rights on Newfoundland 
banks1. But who may say what is preparing in Cyprus 
and Armenia and on the banks of the Nile ?

Methods Four courses of proceeding are open to a territorial 
withan18 government which has cause to complain of the conduct 
obnoxious of a foreign resident minister. It may (a) suspend him 
dor^which from the exercise of his functions; it may (/3) make 
are open application for his recall; it may (7) dismiss him; or, in 
offended extreme case of immediate and imperative necessity, 
mentn' ^ may (^) arrest and forcibly remove him from the 

country.
Precedents for the actual imprisonment of ambassadors 

or of their servants are fortunately few; but that the 
The Case power exists in great crises is abundantly evident. The 
Spanish. Secretary to Don Balthazar Zuniga, the Spanish ambassa- 
ambassa- dor to Henry IV., being detected in plotting for the 
Secretary betrayal of Marseilles, was apprehended and confined in 

a French prison. Vehement altercations ensuing between 
Henry and the ambassador, the other plotters having 
been severely dealt with, the Secretary was ultimately

1 Correspondence respecting the Newfoundland Fisheries, 1884—1890. 
Further Correspondence respecting the Newfoundland Fisheries, 1891.
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set at liberty, but this on grounds of policy1. Count The Case 
Gyllenborg, the Swedish minister at London, and the borgf1717 
Prince de Cellamare, the Spanish minister at Paris, being and Cella- 
in 1717 and 1718 detected in a great conspiracy for the 171s.’ 
restoration of the Pretender and the overthrow of the 
French Regent, were arrested and finally expelled2.

A state may for special reasons refuse to receive an 
ambassador accredited to it. It may take this way to 
decline the discussion of any matter negotiation concern
ing which is the avowed object of the proposed mission: 
it may thereby avoid the recognition of a disputed 
sovereignty in the accrediting principal: or it may decline 
to receive a particular individual, obnoxious on some 
personal ground. But, should reception be once accorded, 
the privilege of the legatine character straightway attaches An am- 
to the agent, and his inviolability is conterminous with his s
mission. He enters on the full exercise of his functions is con- 
when he obtains his audience, and quits it when, for any ^itlThis18 
reason, he takes his leave: his privilege commences when mission, 
he sets foot within the jurisdiction of the sovereign to 
whom he is accredited, and it ceases with his departure 
therefrom.

There are not wanting precedents for the seizure of The Cases 
ambassadors whilst on their way to or from friendly 
Courts by the officers of third powers. Ransovius, a 1587, 
Danish ambassador on his way with an offer of me
diation to the Duke of Parma in 1587 A.D., was inter
cepted by the Hollanders, Denmark avenging herself 
by the laying of an embargo on Dutch shipping in her 
ports3.

A plot was laid in 1703 for the cutting off by French of the 
agents in Switzerland of the imperial ambassador, the 
Count dAversberg, on his return from Savoy4. And the berg, 17O8 

French plenipotentiary, Marshal Belleisle, was in 1744
1 Grotius, Hist. 14, pp. 817—819. History of Henry the Great, 

pp. 318—320.
2 Lord Mahon, History of England, 1. chap. viii.
3 Grotius, Annals 5, p. 184.
4 Diplomatic Correspondence of the Rt Hon. Richard Hill, 1. p. 33.

15—2
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actually arrested at Elbingerode, an outlying possession of 
Hanover, whilst on his journey to Berlin1.

The same principle which governs the treatment of 
ambassadors applies to the reception of foreign national 
vessels within territorial waters1 2. Such vessels are by the 
universal consensus of nations exempt from the jurisdic
tion of the local sovereign. So closely indeed is the 
sovereignty of the state of origin identified with the flag 
of the man-of-war that, even if a vessel rightfully belong
ing to a subject of a territorial state enter a port of that 
state in the guise of a foreign national ship, having after 
illegal capture been equipped and lawfully commissioned 
by the authority of a foreign ruler, she is held to 
be incapable of attachment at the hands of the local 
executive3. In this last case direct action must give way 
to the diplomatic demand for redress. The commander 
of a foreign man-of-war must, however, conform to the 
ordinary port regulations as to quarantine, anchorage and 
the like; and, in case of refusal, may be warned off, or, 
in extreme cases, forcibly expelled. He must not, more
over, allow his vessel to become a centre of political irrita
tion or a shelter for law-breakers. The captain of a 
British man-of-war, who receives and harbours a run
away slave on board his vessel when lying within the 
waters of a state where slavery is a lawful institution, 
places himself on the horns of a dilemma: on the one 
hand, to surrender the fugitive would be to run counter to 
the natural feelings of humanity and the prevailing 
current of English popular opinion, and possibly to 
subject himself to English legal penalties ; on the other, 
to refuse to comply with a requisition for surrender would 
undoubtedly be to give cause of just offence to the local 
ruler. Sir John Jervis refused to surrender slaves who 
escaped on board a British man-of-war’s boat in the Bay

1 Carlyle, History of Frederick the Great, iv. p. 60.
2 Maine, Int. Latu, Lect. iv.
3 The Case of the Schooner “Exchange,” 7 Cranch, 135. Wheaton, 

Elements of Int. Laiv, ed. A. C. Boyd, pp. 126, 127.
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of Tunis, on the ground that the fugitives were freed by 
the protection of the British flag1, and his action is that 
which would commend itself to the mind of the ordinary 
English sailor. The experiences of the British Fugitive 
Slaves Commission, however, clearly show the exceeding 
difficulty of the position.

In the case of political refugees, such, for example, as The case 
the remnants of an unsuccessful insurrectionary party, £g^ggggCal 
fleeing to the protection of foreign shipping in their 
native ports, the argument against surrender is perhaps 
less strong; but must a British captain hand over to the 
tender mercies of an infuriated mob, or vengeful and blood
thirsty tyrant, a company of hapless and helpless fugitives 
whose sole offence may have been the holding and propa
gation of views with which he and his countrymen are 
fully in sympathy? “ C’est l’imagination,” said Napoleon,
“ qui domine le monde.” And sentiment is a power.

Merchantmen are in another case. A merchant vessel Foreign 
on the high seas in time of peace is naturally subject to 
the jurisdiction of its flag, except in the one case, common in terri- 
alike to ordinary traders and to armed vessels, of piracy ^ters 
by the law of nations. A merchantman in territorial maybe

. iiii i n • • n dealt withwaters is commonly held to be subject m all respects to by local
the local jurisdiction. But even in the case of mere law’but
private vessels it may be questioned whether the most
satisfactory practice is not that of France. France dis- the most
tinguishes between acts having operation exclusively upon ^g0n"
the vessel and acts affecting the external world, and practice
declines to take cognizance of offences committed on bTthat^f
board foreign merchantmen in her waters, unless either France.
some person not being a member of the ship’s company
be engaged or the peace of the port be disturbed2. And
such a course of proceeding has its obvious advantage.
It were strange if shipmen should not prefer to have their
private disputes adjudicated upon by a home tribunal.

1 Brenton’s Life of St Vincent, ii. p. 354.
2 The “Newton” and the “Sally,” Boyd’s Wheaton's Elements, p. 137.

Ortolan, Diplomatie de la Mer, Liv. 2, chap. xiii. pp. 303 et seqq. R. v.
Anderson, L. R. 1 C. C. R. 166.
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In certain Eastern communities the subjects of 
Western powers enjoy the privilege described by the 
epithet of “ exterritoriality.” In such cases, as, for 
example, in Japan, the supervision of the conduct and 
dealings of the privileged individuals belongs to the 
Consular Courts. A Consul is in the West a mere com
mercial agent, and enjoys no special exemption from the 
territorial civil or criminal jurisdiction. Consuls in the 
East have enjoyed peculiar immunities since the days 
when the wise policy of Saracen rulers encouraged the 
settlement of Frankish merchants in the seaports of the 
Levant. These immunities will no doubt disappear with 
the necessity for them, with the advance of Western 
civilisation into societies until lately non-progressive and 
stagnant, and the growth of confidence on the part of the 
European in the qualities of Oriental justice. But, mean
while, if Japan and the other states interested be acknow
ledged as included within the compass of the Inter
national circle, we must be prepared to recognise another 
exception to the normal rule of International Law1.

But, with these exceptions, all persons residing or 
sojourning within the national territory are national sub
jects; all property lying within the same bounds, whether 
movable or immovable and whether owned by citizen or by 
alien, is naturally subject to the local law. The ownership 
of land or goods may be affected by transactions or proceed
ings taking place within a foreign jurisdiction, but this 
by permission of the territorial sovereign. A foreign con
tract or a foreign judgment, a foreign commission of bank
ruptcy or a foreign will, may touch property lying within 
territorial limits, but the assistance, or at least the assent, 
of the territorial sovereign is necessary to secure fulfil
ment of that contract, execution to that judgment, recogni
tion of that commission, or effect to that will. A state

1 For modern decisions upholding the principle of exterritoriality see 
Magdalena Steam Navigation Co. v. Martin, 2 E. and E. 94; Taylor v. 
Best, 14 C. B. 487; Parkinson v. Potter, 16 Q. B. D. 152; Wadsworth v. 
The Queen of Spain, and De Hater v. the Queen of Portugal, 17 Q. B. 171; 
Duke of Brunswick v. King of Hanover, 6 Beas. 1 and 2 H. L. Ca. 1.
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may elect to exercise a concurrent oversight in causes 
arising upon its merchantmen lying within foreign terri
torial waters, or it may take cognizance on his return to 
his native land of the conduct of its subject during his 
sojourn abroad; but locality is necessary to found juris
diction.

Thus the English criminal law1 commonly extends to Locality 
all persons whatsoever (1) on English soil, (2) on English saryto5" 
men-of-war in every station, and (3) on English merchant- found 
men on the high sea2. It extends, also, to offences com- diction, 
mitted by all persons (4) on foreign vessels within English 
territorial waters, and to offences committed by subjects
(5) on English merchantmen in foreign waters. English 
courts have even gone the length of affirming their juris
diction over offences committed by foreigners on English 
merchantmen in foreign waters, albeit that jurisdiction be 
but concurrent with that of the territorial sovereign3.
And English legislators have assumed control over (6) 
the acts of English Jack-tars when ashore in foreign 
ports4.

It matters not whether the individual assume his 
local position voluntarily or against his will. The alien 
enemy who forcibly takes possession of English territory, 
and remains in military occupation thereof, is, indeed, not 
within the allegiance and no subject of English law; but 
the alien prisoner, who is brought within the confines of 
English territory by the fortune of war, is entitled to the

1 Stephen, Hist, of Grim. Law, ii. ch. xvi.
2 Stat. 28 Hen. VIII. c. 15. Stat. 11 and 12 Will. III. c. 7. Stat. 89 

Geo. III. c. 37. Stat. 3 and 4 Will. IV. c. 36. Stat. 18 and 19 Yict. c. 91, 
s. 21.

3 R. v. Anderson, L. R. 1 C. C. R. 161.
Mr Justice Stephen finds it hard to reconcile with the later cases the 

discharge in 1807 in R. v. Depardo, of the accused, a Spanish prisoner of 
war but a volunteer on board an English privateer, he having killed an 
English member of the crew whilst the vessel was lying in the Canton 
river. The offence, however, was in this case actually committed on 
shore. Stephen, Hist, of Grim. Law, ii. p. 6. R. v. Depardo, 1 Taunt. 26.

4 The Merchant Shipping Act of 1854, Stat. 17 and 18 Yict. c. 104, 
s. 267.
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protection of English justice1, and is liable at the hands 
of English police for any criminal offence against English 
law committed by him during the time of his captivity1 2.

The English criminal law has also been extended by 
statute to certain particular crimes committed by British 
subjects out of England: it extends to murder3 and man
slaughter4 committed by Englishmen abroad, to piracy, to 
slave-trading and to certain offences under the Foreign 
Enlistment Act5.

In general all acts committed within the territory, 
whether by natural-born subjects or by foreigners, are 
subject to the territorial jurisdiction. It belongs to that 
jurisdiction at once to arrest and try all persons not 
specially protected by exceptional usage, who are accused 
of offences against the local laws. But, inasmuch as no 
official may arrest outside of the limits of his own state, 
the combination of the commission of crime within the 
bounds of one country with flight to another renders 
necessary the assistance by the government of the state 
of refuge of the government offended against. States 
are internationally interdependent. And thus arises the 
necessity for what is known as Extradition.

If a person commit a crime within one jurisdiction 
and flee to another, the power of the offended state in the 
way of direct action is limited to the outlawry of the 
fugitive, and the annexation of any property belonging to 
him which happens within the territorial limits. Civilisa
tion has passed beyond the era of the substituted retribu
tion of Androlepsia or of Frankpledge. But, over and 
above the punishment of the defaulter by hue and cry 
and forfeiture, the offended state may seek to recover the 
power of personal chastisement of the offender by enlist-

1 Sparenburgh v. Bannatyne, 1 B. and P. 163. Maria v. Hall, 1 
Taunt. 33 Note; 2 B. and P. 236. Cf. Case of the Three Spanish Sailors,
2 Bl. 1324.

2 R. v. Sauvajot cited in R. v. Depardo, 1 Taunt. 32.
3 33 Hen. VIII. c. 23. 9 Geo. IV. c. 31. 24 and 26 Viet. c. 100, s. 9.
4 43 Geo. III. c. 11, s. 6.
6 Stat. 33 and 34 Viet. c. 90.
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ing the aid of the state of refuge either to surrender, or 
bring, the refugee to justice. Punishment can, however, 
unless all states be knit together in a cosmopolitan league 
against crime, be awarded upon a refugee by the state of 
refuge, only if the refugee be a natural-born or a natural
ised subject of that state. Many states refuse to extradite Some 
their own subjects (nationaux) for trial in a foreign land cHnefo6" 
in respect of offences committed against foreign local law. extradite

. ill their ownUnless, therefore, the state so refusing surrender undertake subjects.
the punishment of such offenders, she makes herself the 
protector of crime and condones wrong-doing. Certain 
states will, and do in fact, when the offender returns within 
home limits, exercise jurisdiction over certain offences com
mitted by their subjects abroad, acting herein quatenus 
lord, not of the res, but of the reus. A state commonly 
can and will take cognizance of offences committed abroad, 
but directly aimed at, or in fraud of, the home law, 
should the culprit be subsequently taken within the 
bounds of his native land. An Englishman, for example, 
accused of treasonable practices against the English 
Crown in foreign lands1, or of coining in fraud of the 
English mint, is triable by an English court of law1 2.

Some states will, on occasion, visit their subjects for 
offences committed within their boundaries in derogation 
of the sovereignty of a foreign government. English law 
penalises the English libeller of the foreign friendly 
potentate and the breaker of English neutrality obliga
tions3. But common sense and the multiplying connec- In such 
tions of international intercourse seem to require either yigf0snpro" 
a wider extension of comity in the extradition of criminals, should be

1 Stat. 35 Hen. VIII. c. 2. Story’s Case, 3 Dyer, 298 a. and 300 b.
Calvin’s Case, 7 Co. 23. Stat. 43 Geo. III. c. 11, s. 6. Stat. 9 Geo. IV. 
c. 31. Stat. 24 and 25 Viet. c. 100, s. 9.

2 Compare the French law as laid down in the evidence of M. Nestor 
Treitt before the Select Committee on Extradition, 1868. Report of the 
Select Committee, pp. 67—77. See also the enactment of 1866, Loi 
Concernant les Crimes, les D61its et les Contraventions commis a 
l’^tranger, Appendix to the Report, p. 96.

3 Stat. 33 and 34 Viet. c. 90.
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made for or a closer supervision, over the conduct of subjects 
of the’41 sojourning abroad.
fugitive Great Britain will punish her man-slayers and her 
com-t!^^6 pirates, her slave-dealers and her assailants of friendly 

powers. Why should the English burglar who escapes to 
his native shore with the spoils of a successful Con
tinental raid enjoy a bounty on his skill in the shape of 
an absolute immunity1? Any action which would form a 
just ground for the surrender by Great Britain to a foreign 
court of a foreign refugee might surely be sufficient to 
put on his trial before an English jury an English culprit 
in like degree.

The defects which belong to the existing law of 
England2 as to extradition were clearly pointed out by 
the members3 of the Royal Commission appointed in 1877 
to inquire into the working and effect of the Law and 
Treaties dealing with the subject4.

Recognising that the extradition of criminals is dictated 
by a twofold motive, (1) the common interest of mankind 
in the repression of offences which militate against the 

- general well-being of society, and (2) the special interest
of the state of refuge in ridding itself of the presence of a 
person of criminal propensities, Sir Alexander Cockburn 
and his colleagues advised :—

(i) That extradition treaties—these being practi
cally of use only for the purpose of ensuring reciprocity— 
should be no longer held indispensable for the surrender 
of fugitive criminals, but that statutory power should be

1 Cf. In re Guerin, Q. B. D. Nov. 7, 1888.
2 Stat. 33 and 34 Viet. c. 52. Stat. 36 Viet. c. 60. For the state of 

the English law on the subject before 1870 see the Report from the 
Select Committee on Extradition with the Proceedings of the Committee 
and Minutes of Evidence, July, 1868; and Clarke, On Extradition, 
Chap. v.

3 Sir Alexander Cockburn, L.C.J., Lord Selborne, Lord Blackburn, 
Mr Russell Gurney, Sir Richard Baggallay, Sir W. B. Brett, Sir John 
Rose, Sir J. F. Stephen, Sir W. V. Harcourt, Mr W. T. McC. Torrens 
and the Hon. A. H. Thesiger.

4 Royal Commission on Extradition. Report of the Commissioners. 
Presented to Parliament, 1878.
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conferred upon proper authorities to hand over such fugi
tives on requisition made, irrespective of the existence of 
any treaty between this country, and the state requiring 
surrender;

(ii) That, in view of the foundation of extradition 
in mutual confidence in the administration of justice by 
the courts of the interested nations, of the obvious prac
tical convenience attaching to the trial of an offender by 
regularly constituted judges of the law offended, and the 
equally obvious practical inconvenience attending such 
trial elsewhere, the stipulation found in most existing 
treaties providing against the surrender of a national 
should be omitted in future, and, if possible, removed 
from present arrangements ;

(iii) That the list of extradition crimes should 
embrace all those offences which it is the common interest 
of all nations to suppress, to the exclusion of offences of a 
political or local character; but that the suggestion of 
a political motive should be no longer recognised as a 
ground on which a magistrate or judge should refuse a 
demand for the surrender of a person accused of an 
offence which would, in the absence of such motive, be 
an ordinary crime, save only where the act to which a 
political character was sought to be ascribed should occur 
during a time of civil war or open insurrection, and 
saving a discretionary power to be reserved to the govern
ment to refuse, in view of peculiar possibilities, to deliver 
up a person accused of crime committed under the insti
gation of a political motive ;

(iv) That, no distinction being made of particular 
crimes beyond a general enumeration of offences against 
person or property, extradition be granted without refer
ence to any considerations of degree of criminality, and 
irrespective of any divergence between the facts of the 
case and the character of the offence covered in English 
law by the foreign description or denomination set out in 
the requisition for surrender;

(v) That the proviso making the extradition of a
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fugitive criminal conditional upon his non-trial for any 
offence other than that set out in the requisition for sur
render be modified, so as to provide only against the 
punishment of the culprit in respect of an offence of a 
non-extraditional character.

The majority of civilised states do now recognise the 
duty of extradition. The formalities to be adopted 
therein are fixed in most instances by treaty, but many 
states will surrender fugitive criminals irrespective of any 
such convention, thereby expressing their adhesion to what 
is undoubtedly the worthier doctrine, that the obligation to 
surrender such fugitives does not rest upon the strict 
terms of extradition treaties, but upon the broad principle 
of comity and the call of the state to suppress wrong
doing1. No doubt one state cannot complain, if another 
decline to give up refugees who are accused of such 
offences against the local law of the offended state 
as may be styled mala quia prohibita. But it does 
seem inconsistent with the principles of modern civi
lisation that any state, however generous her protec
tion of the oppressed, should act as the defender of 
individuals who have been guilty of acts which the united 
consensus of civilised mankind denounces as altogether 
criminal.

A state may well impose conditions upon her surrender 
of fugitives. It is well worthy of a great state that she 
should, before delivering up a refugee to his pursuers, 
convince herself that there is a sound prima facie case 
for putting him upon hi§ trial. And it well becomes such 
a state that she should guard against the abuse of her 
assistance on the part of the state demanding extradition 
by the trial of the refugee for some offence against local 
law other than that for which the surrender was required, 
and not being a crime for which extradition would have

1 A splendid example of such a recognition of international obliga
tion was afforded by the action of the U. S. Government in the case of 
the scoundrel Arguelles in 1864, U. S. Diplomatic Correspondence, 1864, 
Part ii. pp. 60—74.

1



NORMAL INTERNATIONAL LAW. 237

been granted. But it little becomes a great state that she 
should by any means make herself the fautor of the thief 
and the assassin: it little becomes a mighty empire to act 
as the defender of the murderer and the robber, either on 
the broad principle of national independence, or on the 
narrower technical ground of the failure of the state- 
machinery for surrender1. It is curious that the England Ought ex- 
which in her criminal law eschews so rigidly the considera
tion of motives, and affects to confine herself so exactly fused in 

. . . the caseto the facts of intention, should attach such importance Qf au 
to the non-surrender of the political criminal, whose P0.11^03-1. . . x . . , criminals t
offence is differentiated from similar acts, which are 
deemed extradition crimes, by motive and by motive 
alone, or by motive coupled with circumstances which 
are as likely to deceive as to enlighten. On what foun
dation does the current opinion requiring the protection 
of political offenders in fact rest ? Is it the mere off
spring of popular prejudice or does it cover some real 
danger actually felt ? It is not easy to understand by 
what right we in England assume that a foreign govern
ment which requires of us the surrender of a criminal 
would take advantage of a matter of definition to punish 
that criminal for his purely political opinions or purely 
political acts. Where in view of these unworthy sus
picions is the mutual confidence wherein we place our 
hope of the World’s peace ? A political crime, we may 
take it, since the decision in the recent Castioni case, 
is a crime committed in the course and in further
ance of a political movement, and Great Britain will 
decline to deliver up to justice the excited politician 
who, in the course of a revolutionary erneute, shoots 
down a defenceless statesman of the ruling party1 2.
About the intention of the assassin in that case there 
could be little doubt. There might be doubt about

1 Report from the Select Committee on Extradition, pp. 16 seqq. and 
72, 73.

2 Ex parte Castioni, Q. B. Div. Nov. 12,1890. Judgments of Denman,
Hawkins and Stephen, J.J.
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his impelling motive: he may have been actuated in 
firing the fatal shot by the enthusiasm of the purest 
patriotism: he may have seized the opportunity to secure 
a personal revenge. To refer the criminality of an act 
such as this to the test of the actuating motive, or to 
judge it by the existing surroundings of circumstance 
and event, would seem equally to open a wide door to 
most perilous abuse. It is not easy to comprehend the 
logical reasoning which makes the life of the statesman 
who has the fate of empires in his hand of less account 
than that of some clod of the field or some unfortunate 
of the slum. Is the slaying of a Sergeant Brett indeed 
no murder but aa bit of irregular warfare”? Shall we 
protect the murderer of a Lincoln or a Garfield ? Or is the 
death of a Burke or an Alexander II. one whit—say not 
the less illegal but—the less immoral, because the coward 
hand that does the fatal deed is that of an Irish Invincible 
or a Russian Nihilist ? It is not for England to complain 
if the United States form a safe asylum for the Fenian 
dynamitard and the skulking assassin of the roadside 
hedge-row. She has sown the wind, and must reap the 
whirlwind. It is pity to see the noble enthusiasm for 
the shelter of the persecuted Huguenot degraded to an 
irrational prejudice which preserves from a well-merited 
murderers doom some of the vilest wretches who have 
ever poisoned with their presence the free air of Gods 
created Earth.



CHAPTER VI.

The Science of International Law.

[B.] Abnormal International Law.

(a) War.

The normal relations of civilised states in the present What con
i ,1 • tit *1 it* . i • i stitutes finclay are thus, m general, deducible from the simple con- outbreak
ception of Territorial Sovereignty. The normal condition of War? 
of the modern International Circle is a condition of Peace.
But from time to time the ordinary relations of hitherto 
friendly communities become by stress of circumstances 
strained to the point of breaking, and the condition of 
Peace is lost in the outbreak of War.

At what point, then, do the ordinary relations of inter
national intercourse cease, and states enter upon a new 
legal condition ? What facts, in brief, mark the outbreak 
of War ?

War was among the Ancients ushered in by the issue is a Decla- 
of regular declarations, setting out the hostile intent of the 
declarant. Both Greek and Roman were wont to declare cessary? 
war in solemn form after demand and refusal of satis- his'tory of
faction, the declaration being publicly conveyed by herald Practice, 
from the offended to the offending state1. Momentary formal

• • • 9 l/6C18iiaa
irritation, however, sometimes got the better of strict tions were

1 Thuc. i. 29. Plut. Themistocles, c. 6. Vattel, iii. 4, § 51.
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legal formality. The Athenians seized the auxiliary fleet 
of the Mitylenaeans before declaring war1. The Fabii, 
sent to order the Gauls to refrain from destroying Clusium, 
took part in the fight between the opposing Gallic and 
Etruscan armies, and thereby offended against the Roman 
Fetial law in three several ways: for no Roman ambassador 
might lawfully engage in warlike measures, and no Roman 
might bears arms without taking the military oath or 
against a people with whom the Republic had not de
clared war1 2. The Roman war-practice lingered on after 
the break up of the Roman Empire. From the wreck of 
that Empire there were preserved two systems or organi
sations : the Roman Law, like the Roman Church, took 
the captor captive. Religion and Honour, the Church 
and Chivalry, combined to demand notice to an enemy 
about to be attacked, and in some form or other, such 
notice long continued to be given. Sometimes a herald 
was commissioned to bear his monarch’s defiance to the 
foeman with solemn pomp and pageantry; sometimes the 
message was conveyed in much less formal fashion3. And 
when Chivalry had passed away, the old models were still 
copied, and so late as 1657 a Swedish herald brought a 
declaration of war to the Court of Copenhagen.

During the seventeenth and eighteenth centuries 
writers uniformly decided in favour of the legal necessity 
for some form of declaration; but the practice of com
batants differed widely from the theory of lawyers, 
and, whenever to omit a declaration seemed to promise 
profit, declaration was omitted. Grotius declared that, 
although notice to the enemy was not dictated by the 
Law of Nature, it was called for by the Law of Nations4. 
His devoted admirer, Gustavus Adolphus, however, issued 
no declaration before landing in Pomerania to play his

1 Thuc. in. 3.
2 Niebuhr, History of Borne. Trans, by Hare and Thirl wall, ii. 532.
3 Commines, pp. 115, 119. Geoff, de Yinsauf, c. 18. Guicc. iv. p. 

429. Froissart, chap. ccli.—cclii.

4 De Jure Belli ac Pads, Lib. hi. cap. 3, 6.
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glorious part in the Thirty Years War. Molloy excuses 
this omission by referring to the “contumelious usage” 
of the ambassadors of the Swedish King at Liibeck1; but 
the case was not unique.

The English declared war on the Dutch in 1665, 
actual hostilities having been carried on for several months, 
and in 1672, after Charles II. had entered into his league 
with France against Holland, an English squadron was, 
without any previous declaration, sent to intercept the 
Dutch Smyrna fleet1 2 3. And the same contempt of the 
old ideas of Chivalry marked the conduct of the most 
polished contemporaries of Charles II. and Louis XIV.8 
The growing disuse of formal declarations in practice 
was powerfully assisted by the constant outbreak of 
dissension and the waging of petty wars in the distant 
Eastern and Western dependencies of the great European 
Powers4 * *. And at length it reacted upon writers, some 
of whom began to lay down that, although notice to 
an enemy was strictly unnecessary, it was nevertheless 
essential to the rightful commencement of war that sub
jects and neutrals should be apprised, in view of their 
altered obligations, of the setting up of a new state of 
international relations. By many publicists, accordingly, the^issue 
the issue of Manifestoes was held to be a necessary con- festoes 
comitant of the outbreak of war. Vattel marked the was re_ _# . . . commend-
period of transition from the formal declaration to the ed by pub

licists ;

1 Molloy, Maritime Law, i. i. § 21. The Sivedish Intelligencer, p. 47.
2 Welwood’s Memoirs, p. 240. Memoirs of what past in Christendom, 

pp. 11 and 17.
3 England entering upon the Seven Years War did not issue a formal 

declaration against France until May 11, 1756. Boscawen had captured 
two French seventy-fours in the preceding year, and English cruisers had 
taken 250 French merchantmen, restitution of which was refused at the 
Peace ; Ortolan, Dipl, de la Mer, ii. 3, c. 1. This conduct was repeated 
in 1778, the English, irritated by the signature by France of a Treaty of 
Commerce with the revolted United States, attacking the “ Belle-Poule ” 
and her consorts without declaration. Diaries and Correspondence of the 
Earl of Malmesbury, i. pp. 180—1.

4 Jenkinson, Discourse on the Conduct of the Government of Great
Britain, p. 92.

W. 16
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manifesto. In a defensive war, he held, declaration was 
altogether unnecessary, nor was an offensive war rendered 
improper by the omission of a declaration, if the admission 
of the herald was refused by the offending state; but 
manifestoes had become usual in his day, these having, 
over and above notice to the enemy, the absolute need for 
which was no longer recognised, a twofold object, namely, 
(1) to warn subjects and neutrals of the outbreak of hos
tilities, (2) to justify the war in the opinion of neutral 
Powers1. But just as the preliminary declaration enjoined 
by earlier legal authorities was regularly omitted by 
statesmen, so the manifestoes declared necessary by later 
text-writers were in fact by no means always issued. The 
statement made by Blackstone2, that war must be publicly 
declared and proclaimed, was disproved in practice by the 
seizure of the Danish fleet by the British in 1807, and 
by numerous other examples. And indeed it is not easy 
to see that a Declaration of War fulfils a supereminent 
function. As a warning such a declaration is commonly 
at once needless and useless. Even in Yattefs time it 
was held strictly legal to delay a declaration until the 
territory of the enemy had been actually invaded3. In 
our day wars are usually preceded by prolonged negotia
tions, and the negotiators on both sides must be well aware 
of possible eventualities long before the actual rupture. 
A repetition of the complete surprise attending the in
vasion of Silesia by Frederick the Great could hardly be 
possible with the alert militarism and rapid communi
cation of modern times. “ Formal declarations of war,” 
said Lord Ellenborough, “ only make the state of war 
“ more notorious; but, though more convenient in that 
“ respect, are not necessary to constitute such a state4.”

In 1866 preliminary to the Italo-Austrian, in 1870 to
1 Yattel, hi. 4 §§ 55—58, and 64. 2 Comm. i. 258.
3 Vattel, iii. 4 § 60. The Prussians declared war against Hanover at 

midnight on the 15th June, 1866, the Army-Corps of Manteuffel having 
entered Hanoverian territory at five o’clock in the afternoon. Protest of 
the King of Hanover, Hertslet, hi. p. 1745.

4 Lord Ellenborough in Oom v, Bruce, 12 East, 226,
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the Franco-Prussian, and in 1877 to the Russo-Turkish 
War, recourse was had once more to ancient practice in 
the issue of formal declarations. But there seems no 
reason to depart from the opinion pronounced by Sir Wil
liam Scott and by many succeeding judges1. War may and legally 
legally exist without a declaration on either side. “ No needless*
“ one can claim, as a right, that a public declaration of 
“ war shall be promulgated, unless it be the nation by 
“whose government it is made, and then it serves only 
“ as a notice to their own citizens and subjects. The 

declaration by manifestoes, heralds or nuncios, does not 
“ constitute war, and the omission of the declaration can 
“in no way impair its justness or efficacy, especially in a 
“case of defensive war1 2.” The question of the point of 
time at which a state of peace gives way to a condition 
of war is a question of fact. War begins with the first 
act of open hostility.

What is the legal effect of an outbreak of War ? The 
answer is now-a-days fairly clear. An outbreak of War An Out- 
between two states operates in the first place to dis- waHntro- 
tinguish between Belligerents and Neutrals: it operates duces the 
(1) to introduce, as between the belligerents, a rdgime 0f Abnor- 
of open force limited by certain well-recognised rules 
which may be styled the Laws of War, (2) to establish, Law: it 
as between the belligerents and third parties, certain exercise° 
relations which are set out in the term Neutrality: it 
operates as between the contestants to discriminate be
tween Combatants and Non-Combatants and to clothe the Laws 
each with appropriate rights and obligations, as between of War’ 
the contestants and third powers to leave unaffected the 
relations of Peace, except in so far as the necessities of 
warfare impose upon neutrals the duty of abstention from and the 
interference in the course of the struggle, and endow the ^eutra* 
belligerent with authority to prevent by certain recognised lity. 
and appropriate measures any such interference on the

1 See the “Nayade” and the “Eliza Ann.”
2 Betts, J. in the “Hiawatha” in the District Court of New York.

Blatchford, Prize Cases, 1.
16—2
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part of a neutral. The Laws of War set out certain limita
tions imposed by advancing civilisation upon the measure 
of force exercisable by avowed enemies; the condition of 
Neutrality is a specially modified peace-footing.

In the days of old the outbreak of war between two 
States placed every subject of the one State on a footing 
of enmity with every subject of the other, and there was 
small regard to the measure of force exercised. Men, 
women and children, old and young, were alike compre
hended in the struggle, and might be alike affected in 
person and property. The terse and miserable statement 
issues again and again from the mouths of the old chroni
clers, “The men they put to the sword, the women and 
“ children they led away captive and enslaved.” It was 
only in Xenophons ideal state that the peaceful cultivator 
was exempted from the operation of war1.

In very early times old men, women and children were 
spared from death, although reduced to slavery. And 
sometimes the active warrior was admitted to the same 
bitter alternative. But even the lawyers of the Golden 
Age, and of the days of Justinian, recognised in slavery a 
mitigation of strict war-right, a temperamentum juris belli, 
opposed perhaps to the great Law of Nature, but still in 
accord with common practice, with the Jus Gentium1 2.

The Church and Chivalry did much in the Middle 
Ages to diminish the frequency, and something to limit 
the horrors of war. But it was a Churchman who, when 
Beziers fell and they hesitated to immolate the orthodox 
with the heretical, cried “ Slay them all! The Lord will 
“ know his own.” And thirty thousand men, women and 
children, the survivors of the siege, were put to the sword3. 
It was the Star of Chivalry, the Black Prince, who mas
sacred in cold blood the three thousand inhabitants of the 
conquered Limoges4. Froissart treated the slaughter of the

1 Gyrop. Lib. v. c. 4. Grotius, De Jure Belli ac Pads, Lib. hi. c. iv. 9.
2 Inst. 1. 3. 2 and 13.
3 Sismondi, Histoire des Frangais, Tom. 6, ch. iv.
4 Froissart, Ghron. chap, ccxc.
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loyal garrison of a stormed citadel as a matter of ordinary 
occurrence: it was indeed a pity when some gallant squire 
had the ill luck to be included among the slain1, but the 
denial of quarter, and right hearty curses to boot, were 
reserved for the German or the Spaniard who fettered his 
knightly prisoner in order to extract a higher ransom2.

Machiavelli held that the prince who neglected to de
molish a conquered free town was guilty of grievous error 
and might anticipate his own speedy ruin3. But Machia- Mild Cha- 
velli's fellow-countrymen had to go to the Transalpines for jtaiiTn^
lessons in severity. The mercenary generals of mediaeval Mediaeval

•  ̂airfare.Italy, the Hawkwoods, the Landos, the Barbianos and the ‘
Sforzas avoided bloody battles; they killed no one in 
fight, contenting themselves with making prisoners, and 
dismissed one another on capture without hurt or ransom4.
Their forces charged squadron against squadron, as in the 
lists of the tournament, so that a battle very commonly 
lasted a whole day without any great slaughter or decisive 
result5. “The villainous practice” of poisoning, which was 
almost unknown to the nations beyond the Alps, was 
common in many parts of Italy6; but the Italians of 1494 
A.D. were astounded at the manner of fighting adopted 
by the invading French. Long accustomed to see wars TheTrans- 
carried on with a pomp and magnificence, which gave ^^nce *a" 
their armies rather the appearance of show and ceremony stricter 
than any suggestion of danger and blood, they were tice"PraC" 
filled with amazement and terror at a war-practice which 
sacked the stormed city and put to the sword its de
fenders7. The Battle of the Taro (Fornova) 1495 A.D. was 
long remembered as being the first fought after many 
years in Italy which was attended with slaughter and 
bloodshed8. The use of mines in sieges was, according 
to Guicciardini, not known in Italy until 1487 A.D.9,

1 Froissart, Chron. chap, cclix. 2 Ibid, chapp. ccxcn, cccvii.

3 Machiavelli, The Prince, chap. v. p. 204.
4 Ibid. chap. xn. Hallam, M. A. n. p. 332 seqq.
5 Guicc. i. p. 339. 6 Guicc. i. pp. 163 and 278.
7 Ibid. i. pp. 167, 175; n. 328; iv. 257.
s Ibid. i. 339—349. 9 Ibid. hi. p. 206.
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though mining had been regularly practised in the French 
wars of Edward III. more than a century earlier1. The 
Italians of the age of Caesar Borgia were, however, apt 
pupils in wickedness and cruelty. And Grotius was 
obliged to admit in his day the accordance with the strict 
exercise of the rights of war of the slaughter of women 
and children, although he would, fain impress upon sove
reigns the blessedness of the merciful1 2.

A special savagery and relentlessness always distin
guished the combatants in Civil Wars and Wars of Re
ligion: where fanaticism reinforced political resentment 
there was no limit to the barbarity of the rough soldiery. 
Castelnau draws a tragic picture of the scenes enacted 
during the struggle with the Huguenots. Nothing was 
sacred from the hands of the plunderer, not even the 
sepulchres of the dead3. The Huguenot leader Piles 
wasted Perigord with fire and sword, in revenge, as he 
said, for the death of certain of his co-religionists, who 
had fallen in open battle4. When Rouen fell before the 
forces of the Crown, the captured city was, in defiance of 
the plighted word of the king and the strenuous exertions 
of Guise, submitted during eight days to a wild and 
indiscriminate sack, the very courtiers sharing in the 
pillage, and a price being set on the heads of the hapless 
inhabitants5. Catholics and Huguenots alike looted the 
towns and villages of Normandy, and drove the wretched 
natives to live like wild beasts in caves and savage fast
nesses6. The Baron of Adrets took Mornas under capitu
lation, but nevertheless ordered the garrison of the castle 
to be thrown from the walls; when some miserable wretches 
seized in their agony upon the bars of the windows from 
which they were hurled, their hands were lopped off by 
their merciless tormentors. Fifty persons met the same

1 Froissart, Chron. cclxxxviii, ccxc.

2 De Jure Belli ac Pads, Lib. hi. c. iii. 9, and c. xi. 9.
3 Castelnau, Memoirs, p. 248.
4 Ibid. p. 370. 5 Ibid. pp. 175—177.
6 Ibid. pp. 216, 217.
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fate at Montbrison1. And Conde himself was shot at 
Jarnac after giving up his sword as a prisoner of war2.

The story of the Thirty Years War will live for ever 
as a tale of horror.

Twelve hours after the fall of Magdeburg 20,000 men, Ferocity of 
women and children lay charred and blackened corpses batantTin 

amidst the ashes of the hapless city. The Walloons gave ^irty 
little quarter and their Croatian allies none. A few War. 
hundred women and children of all Magdeburg were pre
served in a single church to receive their lives from Tilly3.

But Magdeburg was not alone in the fierceness of her 
visitation. During the siege of Leipsic Tilly’s soldiery 
exercised the wildest licentiousness and cruelty in the 
surrounding towns: men and women were stripped, 
scourged, cropped, yoked, and submitted to such freaks 
of unrestrained barbarity as sicken the heart by their 
bare recital4. The Imperialists under Colonel Gotze 
wreaked a frightful revenge for the reception of a party 
of Swedish horse in some Pomeranian villages; men were 
tortured, women outraged, the very children smothered 
with burning straw in their refuges in the cellars, until at 
last the smoke of universal conflagration in mercy covered 
the scene5.

It was to a strange tale of Imperialist doings that 
the Princes of Germany listened at the Diet of Leipsic 
(Feb. 4,—Apr. 3, 1631); Electors had been threatened 
with the bastinado, their people tortured’ cattle driven 
off, houses fired, commerce destroyed; the soldiery ob
served neither military discipline nor moral honesty, 
neither keeping the law nor fearing God; even the very 
high altars had not sufficed to save the honour of helpless 
fugitive women6.

But neither Tilly nor the Imperialists enjoyed a 
monopoly of cruelty. Gustavus himself was mild and

1 Castelnau, Memoirs, pp. 184—186. In each instance cruelties 
practised upon Huguenots were urged to excuse these acts of cruelty.

2 Ibid. p. 377. History of Henry the Great, p. 21.
3 The Sivedish Intelligencer, pp. 112—115.
4 Ibid. p. 120. 5 Ibid. p. 59. 6 Ibid. p. 25.
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humane, but, after his fall at Lutzen, the Swedish com
manders soon came little behind their opponents in the 
ingenuity of unchecked devilry1.

The teach- The history of subsequent practice is, however, the 
Grotius history of improvement. Gradually but surely certain 
begins to persons were admitted under the name of Non-Com- 
bear fruit, to exemption from the operation of acts of war,

and limits were imposed upon the exercise of force even as 
between Combatant and Combatant.

The Duke of Luxemburg attacking Swammerdam, 
although meeting with little resistance, slaughtered indis
criminately men, women and children2. And Hill, the 
able ambassador of Queen Anne at the Court of Savoy, 
writes of the cutting off of the hands of prisoners in a 
fashion eminently suggestive of a practice not unknown3. 
But the work of Grotius was not wholly thrown away : its 
influence is revealed not merely in every page of the just 

Milder and freedom-loving Yattel, but in the humane war
time of a°' Prac^^ce °f Marlborough and Venddme. And a storm of 
Marl- universal execration hailed the proclamation issued by 
an^hfs1 Louis XIV. in 1672, whereby he denounced fire and 
contem- pillage and the denial of quarter to the inhabitants of 
poranes. any j)u^cj1 town which should venture to resist his in

vading arms4.
Vattel declares it unlawful to put to death an enemy 

who lays down his arms, save only such an one as shall have 
been guilty of a crime against the conqueror; he repu
diates altogether the ancient doctrine which declared that 
a combatant by obstinate defence of an untenable position 
forfeited all claim to quarter5. It had even become the

1 The Swedish Intelligencer, p. 100.
2 Welwood, Memoirs, pp. 249, 250.
3 Rt Hon. Richard Hill to Sir George Rooke, ^ Aug. Same to 

Mr Secretary Hedges, Aug. Same to Marlborough, 26 Aug. 1704. 
Diplomatic Correspondence of the Rt Hon. Richard Hill, i. pp. 406, 
412, 414.

4 Welwood, Memoirs, pp. 243 and 403. Dumont, Memoires pour servir 
a VHistoire de la Paix de Ryswich, Tom. hi. pp. 66, 67.

6 Vattel, in. 8, §§ 143 and 149. The Roman rule legalised the refusal 
of terms to a garrison after the battering-ram touched the wall.
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common practice in Vattel’s day to wink at the escape of 
deserters in the covered waggons of an evacuating garrison1.

Charity advanced apace. From time to time the Growth of 
world shuddered at some tale of savage ferocity, the tale °ater0n m 
of a Jaffa with its garrison of four thousand slain like the times, 
cattle of the shamble, or of Alexandrian streets red with the 
blood of indiscriminate massacre2. But the world shud
dered because the story was the story of unwonted bar
barity. and the incidents recorded breathed the spirit of 
an earlier condition of Society. Men learned at last to 
appreciate the teaching that necessity supplies the sole 
justification of war, and sets bound and measure to the 
force to be applied.

The greatest of the triumphs of International Law 
has consisted in the creation of Non-Combatant Classes, 
and the limitation of strict war-right in respect at once 
of persons and of property. Such exemption is, however, 
exactly conterminous with the maintenance of strict 
neutrality. Rights and Duties go hand in hand3.

War is a contest of States and as such is a means to War is a 
an end. The design of each belligerent to compel the states and 
adoption by his opponent of a particular course of conduct. a means to 
Each, therefore, may and must adopt such measures end.eCial 
as will suffice to bring about that end by overcoming the 
forcible resistance of his enemy. Ascertaining in the first 
place the sources of the power of his opponent, and so dis
tinguishing between friend and foe, he must assail those 
sources by all necessary and lawful means at his disposal: 
he must call into exercise, that is, all such agents and opera
tions of force, and such only, as are required by the exi
gencies of the situation and permitted by the Laws of War.

Whom, then, do the operations of War rightly and Who are 
primarily affect ? Who, in fact, are to be styled “ Ene- enemies? 
mies,” and who distinguished as “Neutrals” ?

Primd facie all natural-born and naturalised subjects 
of the one belligerent would seem to be the natural and

1 Vattel, hi. 8, § 144. 
s Vattel, hi. 8, §§ 145—147.

2 Massey, iv. pp. 226, 227.
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legal enemies of all natural-born and naturalised subjects 
of the opposing belligerent. Citizenship is, however, not 
by any means a certain or sufficient test of Enemy Cha
racter1.

The effective combatant-force of a belligerent State is 
not derived solely and only from the arms and resources 
of her natural-born or naturalised citizens, though to these 
she must primarily look for support, but from the strength 
and the wealth of those who actually lend their assistance 
to the operations of the contest. Territory and Jurisdic
tion are in time of war as in time of peace co-extensive ; 
but while, on the one hand, the natural-born citizen of a 
belligerent Power is sheltered by a residence within neu
tral dominions from a direct personal share in the course 
of the struggle, it would, on the other, be inequitable to 
regard as a source of strength to that belligerent, and to 
treat instantly with the rigour displayed towards the 
subject of an enemy, the natural-born citizen of a neutral 
Power who chances at the outbreak of war to be sojourning 
on enemy soil.

A natural-born or naturalised subject of a belligerent 
may not only lend no effective support to the combatant 
force of his State, but even place himself in active oppo
sition to it; while, on the contrary, the alien sojourner, 
who would seem naturally entitled on the outbreak of 
war to withdraw himself and his from the sphere of hos
tilities, may elect to cast in his lot with the land of his 
sojourn, and afford a real assistance to the force of his 
adopted country. Patriotism would on the outbreak of war 
call home for the defence of the Fatherland the citizen of 
a belligerent State who is sojourning abroad; but, should 
such an one prefer rather to link his fortunes with the profits 
of his foreign trading, he is commonly entitled freely so 
to do, albeit his unpatriotic conduct may in certain cases 
be visited with punishment by his native sovereign.

1 Caseres v. Bell, 8 D. and E. 166. Wells v. Williams, 1 Ld. Raym. 
282. Kent’s International Law, ed. J. T. Abdy, chap. v. Hall, Int. 
Laiv, Part hi. chap. vi.
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A natural-born subject of a neutral power, on the other while a
hand, may find himself and his estate involved in the bornTub-
operations of a war by virtue of an assumed belligerent ject of a 

, J neutral orcharacter. of an ene-
We may in fact lay down, as the grand principle govern

ing the conduct of States in the altered relations arising character 
out of the outbreak of war, the rule that:— of a sub

ject.

Domicil, not Citizenship, is the primary test of subject- The Great 
character under the conditions of Abnormal Inter- Abnormal 
national Law, but the final touchstone distinguishing Interna - 
belligerent from neutral is willing subjection to bel- Law. 
ligerent or to neutral control1.

Domicil is the legal conception of residence or settle- What is 
ment, or, to employ the language of Lord Loughborough, ’
the place where the person would be, no particular occa
sion taking him elsewhere2.

In eo loco singulos habere domicilium non ambigitur, 
ubi quis larem ac fortunarum suarum summam constituit, 
unde rursus non sit discessurus si nihil avocet, unde cum 
profectus est peregrinari videtur, quo si rediit peregrinari 
jam destitit3.

Domicil in relation to belligerent rights is ascribed by 
reference to actual local position coupled with a freely 
formed intention of more or less permanent stay.

Sir William Scott, laying down in 1800 A.D. in the The test 
case of the “ Harmony”4 the leading principles governing °gf 
the acquisition of a foreign domicil, pointed to the animus mus. 
manendi as to the main test of character, and held that, 
intention being commonly a matter of presumption from

1 The “Venus,” 8 Cranch, 253; Wheaton, Elements of Int. Law,
§§ 327—332. The “Harmony,” 2 C. Rob. 322. The “Indian Chief,”
3 C. Rob. 20. The “Herman,” 4 C. Rob. 228. Kent’s International 
Laio, chap. v. Wheaton, Elements of Int. Law, Part iv. chap. i.

2 Loughborough, Lord Chancellor, in Bempde v. Johnstone, 3 Ves.
Ir. 202.

3 Code 10, 39, 7.
4 The “Harmony,” 2 C. Rob. 322.
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Time is 
the chief 
ingredient 
in raising 
a presump
tion of 
intent as 
to settle
ment,

but is not 
altogether 
conclu
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Domicil, 
not Citi
zenship, is

attendant circumstances, duration of residence or time 
must in most cases be the grand ingredient in the consti
tution of domicil1.

“ This matter is,” said he, “ to be taken in a compound 
“ratio of time and the occupation, with a great prepon- 
“ derance on the article of time: be the occupation what 
“it may, it cannot happen, but w7ith few exceptions, that 
“mere length of time shall not constitute a domicil2.”

“ Suppose a man comes into a belligerent country at 
“ or before the beginning of a war; it is certainly reason- 
“ able not to bind him too soon to an acquired character, 
“ and to allow him a fair time to disengage himself; but 
“ if he continues to reside during a good part of the war, 
“ contributing, by payment of taxes, and other means, to the 
“ strength of that country, I am of opinion, that he could 
“ not plead his special purpose with any effect against the 
“rights of hostility. If he could, there would be no 
“ sufficient guard against the fraud and abuse of masked, 
“ pretended, original, and sole purposes of a long continued 
“ residence. There is a time which will stop such a plea ; 
“ no rule can fix the time a priori, but such a time there 
“must be3.”

An actual residence for the briefest period will con
stitute domicil where the animus manendi is clearly 
established4, whilst a stay of many years duration will not 
found a domicil where there is a continuing intention of 
speedy return. Domicil is gained by residence, and it is 
lost in the same way. “ The character that is gained by 
“ residence ceases by residence: it is an adventitious 
“ character which no longer adheres to (its possessor) from 
“ the moment that he puts himself in motion, bond fide, 
“ to quit the country, sine animo revertendi5”

By whatsoever facts, however, domicil is made out, from 
the relations so set up will be ascertained the legal posi-

1 Ibid. 2 C. Rob. 324.
2 Sir William Scott in the “Harmony,” 2 C. Rob. 324.
3 Ibid. 325.
4 The “Diana,” 5 C. Rob. 60.
5 Sir William Scott in the “Indian Chief,” 3 C. Rob. 20.
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tion of the individual in respect of belligerent operations, the main . 
Citizens of a belligerent state domiciled in neutral ter- ject cha^' 
ritory are, in so far as their trade and interests are con- racter in 
nected with that territory, regarded as neutrals1; and belligerent 
citizens of the one belligerent domiciled, and remaining, °Peratloas. 
within the dominions of the other reverse their national 
character in respect of their property rights1 2.

A belligerent subject cannot, however, claim the legal A neutral 
benefit of a neutral domicil acquired flagrante hello3; and 
a citizen of a belligerent Power domiciled in an enemy however, 
state will, if found in arms against his native sovereign, edbyThel- 
be liable to suffer the punishment of the traitor. subject*

On the other hand, citizens of neutral Powers found in flagrante 
the military, naval or civil service of a belligerent assume hell°- 
the national character of the state assisted; and all per
sons domiciled in a belligerent’s country, or in places in ‘ 
his military occupation, are treated as bearing, in respect 
of their property rights connected therewith, the national 
character of the place of residence4. Citizens of foreign 
Powers having houses of trade in a belligerent’s dominions 
hold their goods, quo ad these houses, subject to capture 
under the war-rights of the opposing belligerents5, al
though the property of a belligerent citizen having a 
house of trade in a neutral country is liable to similar 
confiscation6.

“ A man may have mercantile concerns in two countries, Divided 
“ and if he acts as a merchant of both, he must be liable J^ycon-

1 Marryat v. Wilson, 1 B. and P. 430. Bell v. Reid, 1 M. and S.
726. The “Danous,” 4 C. Rob. 255 note.

2 McConnell v. Hector, 3 B. and P. 113. The “ Celto,” 3 C. Rob. 38.
The “ Jonge Klassina,” 5 C. Rob. 297. O’Mealey v. Wilson, 1 Camp. 482.
Cf. Martens, Recneil des Traites de Paix, v. p. 24.

3 The “Dos Hermanos,” 2 Wheat. 76, cited in Kent’s Int. Law, ed.
Abdy, p. 218.

4 The “Indian Chief,” 3 C. Rob. 22. The “Celto,” 3 C. Rob. 58. The 
“Anna Catharina,” 4 C. Rob. 112. Tabbsv. Bendelack, 3B. andP. 207 n.

5 The “Vigilantia,” 1 C. Rob. 1. The “Portland,” 3 C. Rob. 41.
The “Harmony,” 2 C. Rob. 322. The “Jonge Klassina,” 5 C. Rob. 297.
The “Anna Catharina,” 4 C. Rob. 110.

6 Wheaton, Elements of Int. Law, § 335.
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“ to be considered as a subject of both, with regard to the 
“ transactions originating respectively in those countries V’

Enemy Property comprises all property belonging 
to citizens of an enemy state, except property of such 
citizens domiciled in neutral territory to the extent of 
its connection with that domicil; it comprises the produce 
of all estates owned by neutrals in enemy territory, or 
in places in the military occupation of the enemy, and all 
property owned by neutrals which is incorporated into 
enemy commerce or subjected to enemy control.

In the case of the “Phoenix,” in condemning during 
war between England and Holland cargo, the produce of 
estates owned by neutrals in Surinam, a Dutch colony, 
Sir William Scott said :

ship.
The na- • 
tional cha
racter of 
the soil 
attaches to 
its pro
duce.
The case 
of the 
“ Phoe
nix.”

The case 
of the 
Thirty 
Hogsheads 
of Sugar.

“ Certainly nothing can be more decided and fixed as 
“ the principle of this Court and the Supreme Court upon 
“ very solemn argument there, than that the possession 
“ of the soil does impress upon the owner the character 
“ of the country, as far as the produce of that plantation 
“ is concerned, in its transportation to any other country, 
“ whatever the local residence of the owner may be. This 
“has been so repeatedly decided both in this and the 
“ Superior Court, that it is no longer open to discussion. 
“No question can be made up on the point of law at 
“ this day2.”

Adrian Benjamin Bentzon, an officer in the Danish 
navy and a proprietor of land in the Danish island of 
Santa Cruz, had on the capture of the island by Great 
Britain personally withdrawn from it, but retained his 
estates there. Thirty hogsheads of sugar consigned to 
the London market on board a British ship by his factor 
in Santa Cruz, being the produce of these estates, were, 
with the vessel, captured by an American privateer. The 
American Court rejected the claim of Bentzon, put in on 
the ground of his neutrality in the Anglo-American War,

1 Sir W. Scott in the “Jonge Klassina,” 5 C. Rob. 302.
2 The “Phoenix,” 5 C. Rob. 20. The “Vrow Anna Catharina,” 5 C. 

Rob. 167.
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holding that Santa Cruz must be regarded as British so 
long as it was occupied by Great Britain, and that the 
fact that, in his official capacity, Bentzon was actually an 
enemy of Great Britain did not prevent him from possess
ing a certain British character as proprietor of land in 
Santa Cruz1.

The principle upon which this and similar decisions went 
is fairly clear. A belligerent may treat as the property of 
his enemy all property which is so subjected to the control 
of that enemy that he may, in the exercise of his legal 
powers, derive assistance from it in the prosecution of his 
warlike operations. The character of the possessions will The cha- 
as a rule be referred to the character of the owner, but must downer 
in certain cases be gathered rather from their local position, is referred 
The character of the owner must be ascribed primarily domicil, 
by reference to his domicil: but the character of property 
may be affected by its situation, entirely irrespective of goods to 
the settlement of its proprietor. The produce of land is of^jec 
naturally subject to the territorial ruler, and the stores tion to 
and profits of the house of trade are in like case. control.

Similar consequences follow upon certain peculiar 
forms of neutral condescension. The vessel for instance Enemy 
which sails under the enemy flag or licence, be it owned 
by whom it may, can hardly be otherwise regarded than as by a vessel 
incorporated into the commerce and fleet of the enemy2, dertife111' 
The cargo on board such a vessel is, of course, in a enemy flag 
different case: its character must ordinarily depend on *
the distinct facts of its ownership3; for, while under the Distin- 
second clause of the Declaration of Paris the neutral flag caseorthe 
protects all goods thereunder except contraband of war, cargo, 
neutral goods under the enemy flag are, by the third 
clause of the same Declaration, likewise exempt from 
capture. It follows however, as a necessary corollary to Belliger- 
such a liberal extension of neutral privilege, that no ^ts

1 Wheaton, Elements, §§ 336, 337. Bentzon v. Boyle, 9 Cranch, 191.
2 Wheaton, Elements of Int. Law, ed. A. C. Boyd, §§ 340, 341. The 

“Vrow Anna Catharina,” 5 C. Rob. 167. The “ Vigilantia,” 1 C. Rob.
13.

3 Wheaton, Elements of Int. Law, ed. A. C. Boyd, § 340.
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be defeated property on the high sea can be permitted to change its 
ment^rT' national character by assignment whilst in transitu*, so as 
transitu, to secure protection from belligerent confiscation, and that 

transfers of vessels in time of war, or in anticipation of 
its outbreak, may be strictly scrutinised by a belligerent 
suspicious of fraud, or even altogether refused recognition1 2, 

or by pri- English practice is strict against the recognition of any 
ranged" assignment in transitu, or of any deviation from the ordi- 
ment* nary rules of shipment whereby it may be sought to pro

tect belligerent property3; but it is less rigid than that 
of other Powers in dealing with the transfer of shipping 
to the neutral flag on the eve, or during the course, of war. 
“ This,” said Sir William Scott, in the case of the “ Sechs 
“ Geschwister,” “ is the case of a ship, asserted to have 
“ been purchased of the enemy; a liberty which this 
“ country has not denied to neutral merchants, though by 
“the regulation of France, it is entirely forbidden. The 
“rule which this country has been content to apply is 
“that property so transferred, must be bona fide and 
“absolutely transferred; that there must be a sale di- 
“ vesting the enemy of all further interest in it; and that 
“anything tending to continue his interest vitiates a 
“ contract of this description altogether. This is the rule 
“ which this country has always considered itself justified 
“ in enforcing, not forbidding the transfer as illegal, but 
“ prescribing such rules as reason and common sense 
“suggest, to guard against collusion and cover, and to 
“enable it to ascertain, as much as possible, that the 
“ enemy’s title is absolutely and completely divested4.”

A sale, for example, to a neutral in a neutral port

1 The “Carl Walter,” 4 C. Rob. 207.
2 The “ Vigilantia,” 1 C. Rob. 1. The “Endraught,” 1 C. Rob. 21. 

The “Bernon,” 1. C. Rob. 101. The “Welvaart,” 1 C. Rob. 122. The 
“Odin,” 1 C. Rob. 248. For proof of the skill with and extent to which 
the trade of fraudulent neutralization of belligerent property may be 
carried on, see J. Brown, The Mysteries of Neutralization, Lond. 1806.

3 The “Carl Walter,” 4 C. Rob. 207.
4 The “Sechs Geschwister,” 4 C. Rob. 100. The “Jemmy,” Ibid. 

33. The “Omnibus,” 6 C. Rob. 71. The “Minerva,” Ibid. 396.
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of a belligerent vessel chased in by an enemy’s war-ship, 
which is still cruising in the offing, would carry its own 
condemnation on its face.

A controversy arose in 1810 between the United States 
and Denmark as to the legal effect to be ascribed to the 
employment by a neutral of the protection of belligerent 
convoy, the Danes claiming the right to condemn 
American vessels trading in the Baltic which had made 
use of British convoy. The Danish Government con
tended with a great show of reason that such conduct on 
the part of neutral traders must be held to imply an 
intent to shelter behind the guns of the belligerent British, 
and therefore an incorporation in fact into British com
merce, and this view has the support even of recognised 
American legal authorities \ In 1830, however, the Danes 
agreed to pay an indemnity to the American subjects 
injured by the Danish prize-court condemnation of twenty 
years before, but with the express stipulation that their 
action must be regarded as of courtesy and not of right2.

With regard to the somewhat similar case of the 
lading of neutral goods on board an armed belligerent 
merchantman a divergent practice is adopted by the 
United States and Great Britain. Great Britain holds 
such lading conclusive evidence of the incorporation of the 
goods into belligerent commerce, while the United States 
consider it in itself innocent, and look further for evidence 
of actual concurrence of mind between the neutral owner 
of the cargo and the belligerent master. It is clear that 
in such a case the neutral owner must take into con
sideration before adventuring his goods that the armed 
condition of the vessel he has selected is a practical pledge 
of resistance to the force or search of the opposing bellige
rent, and, if he take that into consideration, he can hardly 
be other than an accessory before the fact to that re
sistance. Directly conflicting decisions were, however, de
livered about the same period (1815 A.D.) by the United

1 E.g. Woolsey, Introduction to the Study of Int. Law, § 211.
2 Wheaton, Elements of Int. Law, §§ 528—537.
w. 17
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States courts in the case of “Nereide1” and by Sir Wil
liam Scott in the case of the “ Fanny2”. In the subse
quent case of the “ Atalanta3” the American judges upheld 
their former decision.

A neutral In these days of Free Trade and the abolition of 
to con-tled Monopoly there are but few branches of commerce which 
tinue in are by civilised Powers prohibited to foreign traders in 
waTthe time of peace. But, if there be any such, the position
trade with 0f a neutral who should, were it or they by the protecting 
either bel- . . J r .
ligerent State when belligerent thrown open either to specially
carried^on favoured individuals or to the world at large, take ad-
in time of vantage of this enforced removal of monopoly, might well
cm in con- be one of danger4.
traband ^ During the Seven Years’ War the French, finding 
to block- their fleet unable to cope with that of the English, and the 
adedports. tra(je with their colonies impeded, opened up to the neutral 
penSised6 Dutch this traffic which had been hitherto, in accordance
for engag- with the policy affected by the political economists of the 
trade) & 17 th and 18th centuries5, retained as a strict monopoly,
specially Dreat Britain refused to acknowledge the legality of such 
thrown a permission, seeing therein a palpable infringement of 
timeofwar ^er belligerent rights; her opponent being by this un-
though wonted condescension enabled to continue a commercial 
time of intercourse which the operations of war would have other-
peace. wjse brought to a close. The grand fundamental duty

incumbent upon the neutral was, thought that sound and 
clear-sighted exponent of international justice, Sir Wil
liam Scott, that he should not “relieve one belligerent 
“ from the infliction of his adversaries’ force, knowing the

1 The “Nereide,” 9 Cranch, 388; Wheaton, Elements of Int. Law, 
§ 529.

2 The “Fanny,” 1 Dods. Ad. 443.
3 The “Atalanta,” 3 Wheaton, 409; Wheaton, Elements of Int. Law, 

§ 529.
4 The “Princessa,” 2 C. Rob. 52. The “Anna Catharina,” 4 Ibid. 

107. “The Rendsborg,” Ibid. 121.
8 Cf. the Ordonnance of the King of Denmark prohibiting the inter

course of foreigners and non-privileged subjects with Iceland and inter
ference in the Northern fisheries, April 1, 1776, Martens, Recueil iv. p. 
169 et seqq.
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“ situation of affairs upon which the interposition of his 
“act would have such a consequence1/’ The rule laid 
down by the British Courts, a rule which became known 
as “the Rule of 1756,” set out that “Neutrals are not 
“permitted to engage in a trade with the colonies of a 
“belligerent during war which is not permitted to 
“foreigners in time of peace1 2.”

“It cannot be contended,” said Sir W. Scott, “to 
“be a right of neutrals to intrude into a commerce 
“ which had been uniformly shut against them, and which 
“ is now forced open merely by the pressure of war; for 
“ when the enemy, under an entire inability to supply 
“his colonies, and to export their products, affects to 
“ open them to neutrals, it is not his will but his necessity 
“ that changes his system; that change is the direct and 
“ unavoidable consequence of the compulsion of war; it 
“is a measure not of French counsels but of British 
“ force3.”

The Rule of 1756 was directed in its first application 
against a relaxation by special favour to one particular 
people with an evident purpose4. The principle was 
extended in 1793. After 1756 the French had thrown 
permanently open the trade with their West Indian 
Colonies. In 1793 they opened to neutrals their coasting 
trade also. Great Britain, looking through this policy of 
enlightened tolerance to its palpable occasion, laid it 
down that not only did the engaging by a neutral in the 
trade between a belligerent mother-country and her 
colonies—a traffic ordinarily reserved for subjects—expose 
that neutral to capture and condemnation, but that the 
like penalty was induced by the conveyance of neutral 
goods from their own ports to those of a belligerent 
country, or from one port to another belonging to the

1 Sir William Scott in the “Rendsborg,” 4 C. Rob. 126.
2 Manning, Law of Nations, Book v., chap. v. The “Juliana,” 4 C. 

Rob. 328.
3 Sir William Scott in the “Immanuel,” 2 C. Rob. 200.
4 Wheaton, Elements of Int. Law, § 508.
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belligerent country1. Instructions were accordingly is
sued to the commanders of British cruisers to stop and 
bring in for adjudication all ships laden with goods the 
produce of any colony belonging to France, or carrying 
provisions or other supplies for the use of such colony2. 
This sweeping order was speedily recalled, but the sub
stituted regulations ordered the bringing in of all ves
sels laden with goods, the produce of the French West 
Indian Islands and coming directly from any port of 
these islands to any port of Europe or being the pro
perty of French subjects3.

The Rule of 1756 had been directed in the first instance 
against the conveyance of French goods by the Dutch 
between French colonies and French ports in the mother- 
country, i.e. against the conveyance of belligerent goods 
from a belligerent colony to a belligerent port. The ex
tension of 1793 included neutral goods conveyed from 
neutral ports to a belligerent colony or from one bellige
rent port to another. The lines on which the judgments 
of Lord Stowell proceeded rest upon the broad principle 
of neutrality, that third parties must not directly or indi
rectly assist one belligerent at the expense of his opponent. 

The Rule Neutrality does not consist merely in equal and impartial 
upo^the** assistance of both belligerents: it consists in the absolute 
fundamen- abstention from assisting either. Neutrals are primd 
pie of^eu- facie entitled to carry on in time of war that trade which 
trahty. they customarily carried on in the days preceding the 

outbreak, but even that customary trade is subjected to 
the supervision of the belligerents : a belligerent may 
defend himself by appropriate means against trading by 
neutrals which is obnoxious to him in his war. For ex
ample, it is in time of peace lawful to trade in warlike

1 The “Immanuel,” 2 C. Rob. 197. The “Nancy,” 3 C. Rob. 82. 
The “Anne,” 3 C. Rob. 91 n. The “Phoenix,” 3 C. Rob. 186. The 
“Minerva,” 3 C. Rob. 229.

2 Additional Instructions to the Commanders of all our ships of war 
and privateers that have, or may have, Letters of Marque against France, 
Nov. 6, 1793. Martens, Recueil des Traites de Paix, v. p. 268.

3 Instructions of Jan. 8, 1794. Arts. i. and ii. Ibid. p. 270.
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material, and it is lawful to communicate with foreign 
ports in lands which do not adopt any system of exclusion, 
but in time of war, though the neutral may, if he choose, 
still carry on the accustomed trade in the old materials 
and to the old places, he will do so at his own risk, and 
belligerents will not hesitate to adopt appropriate mea
sures with regard to him. The Rule of 1756 appears to 
proceed on similar lines. A neutral, it may be, may hold 
himself in no way morally obliged to refuse himself the 
advantages of trade to belligerent ports, whether of colonies 
or of the mother-country, although commerce with these 
ports has been uniformly denied him in time of peace. 
But the opposing belligerent may look upon the engaging 
by the neutral in such trade as an assistance to his enemy, 
and the neutral thus indicted has not the prima facie 
defence which is possessed by him who carries on in 
time of war merely his accustomed trade. The neutral 
who infringes the Rule of 1756 does not appear to 
stand in a so favourable condition as does the blockade 
runner or the contraband trader, granted that the ex
istence of the Rule and the intention of the belligerent 
to enforce it be authoritatively brought to his notice. 
Even in these days it is not usual to permit foreigners 
to engage in the coasting trade, and there can be little 
hardship in refusing to them permission likewise in time 
of war. The importance of the Rule, however—vindicated 
again and again, as it was, by Sir William Scott—has been 
vastly decreased by the adoption in the Declaration of Paris 
of the principle of the freedom in all cases of the neutral 
flag. But the neutral flag cannot save the blockade runner 
or the contraband trader; though the operation of the 
Rule of 1756 is minimised the principle is sound. 
Neutral trading now as always is subjected to the over
riding condition of abstention from active assistance of a 
belligerent: and if, in the forgotten corners of the earth, 
there be any commercial operation which is forbidden to 
foreigners in time of peace, these foreigners can have no 
sound ground for complaint, should the opposing bellige-
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principle rent deny in time of war the privilege which the home 
is sound. s|_a^e woui(j jn the hour of its exigency now accord1. 
TheEne- The responsibilities of the Enemy Character may 
racteris attach to a neutral in yet another fashion. Should a
acquired neutral vessel be employed in any special service for a
by unneu- L * * x
tral service belligerent, should it, for example, be subsidised for the

willing conveyance of despatches1 2, or hired for use as a
transport3, it may well be visited with condemnation at
the hands of the opposing belligerent.

Domicil, then, not citizenship, is the main test for
the distinction of friend from foe in time of war: but
the final touchstone is willing subjection to a particular
control.

We may at the outbreak of war discover the citizen 
Enemy be °f our enemy in any one of several positions. He may be 
attacked? within his own, within a neutral's or within our territorial 

jurisdiction. He may be (1) within our territorial juris
diction, whether ashore, on board any private ship lying 
or passing within our territorial waters, or on one of our 
vessels on the high seas, (2) on the high seas under his 
own or a neutral flag, (3) within the protection of neutral 
territorial dominions, or (4) within his own national 
bounds.

(l) Enemy Enemy subjects found within the bounds of belligerent 
foundtS jurisdiction at the outbreak of war are by the policy of 
within the modern times allowed a certain limited period within 
jurisdic- which to withdraw with their property4, or they may be

1 The “Vrow Catharina,” 5 C. Rob. 167. The “Immanuel,” 2 C. 
Rob. 186. The “Johanna Tholen,” 6 C. Rob. 72. The “Ebenezer,’ 
Ibid. 250.

2 The “Atalanta,” 6 C. Rob. 140. The “Caroline,” Ibid. 461.
3 The “Friendship,” 6 C. Rob. 420. The “Orozembo,” Ibid. 430.
4 Cf. Magna Charta, c. 30. Stat. 4 Hen. V. c. 5. Stat. 27 Edw. III. 

st. 2, c. 17. Amongst the long array of treaties contracted during the 
17th and 18th centuries which stipulate for the grant of set periods for 
withdrawal ranging from three months to two years may be mentioned 
those of Great Britain and Portugal 1654, Great Britain and Spain 1667, 
Great Britain and Holland 1667, Great Britain and France 1697, Great 
Britain and France 1713, Great Britain and Spain 1713, Great Britain 
and France 1744, The Empire and Algiers 1748, Hamburg and Algiers

afforded 
to the 
Enemy.

Where
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even permitted to remain, subject to the understanding tion at the 
that they make no attempt to assist their fellow-country- of war may 
men in the struggle by material aid or the supply of infor- 
mation1. The right to expel such subjects, in case ofare’now 
need, doubtless still remains, but no Government has corm^only 
during the present century ventured to imitate the con- to remain 
duct of Napoleon in issuing in 1803 on the rupture with ^fair^ime 
England an Arrete, whereby all Englishmen between for with- 
18 and 60 years of age found in France were constituted guch sub
prisoners of war2, and so remained until the liberation 0f i®cts may r not be lm-
1814. prisoned.

The action
1751, Denmark and Morocco 1753 and 1767, Great Britain and Morocco of Napole- 
1763, U. S. and France 1778, U. S. and Holland 1782, U. S. and Sweden on in 1803 
1783, U. S. and Prussia 1785, Russia and Great Britain 1766, Russia and ^^er ^n. 
Denmark 1782, Russia and Turkey 1783, Russia and Austria 1785, justifiable. 
Russia and France 1787, Russia and Two Sicilies 1787, Russia and 
Portugal 1787, Russia and Great Britain 1797, Russia and Portugal 
1798, Spain and Algiers 1786, Spain and U. S. 1795, France and U. S.
1800. See Chalmers, Treaties and Martens, Recueil. For the ancient 
practice see Manning, Laio of Nations, iv. chap. 4. Dumont, Corps.
Dipl. 7. ii. 215.

1 Manning, Law of Nations, iv. ch. 4. Treaties of Great Britain and 
France 1786 and Great Britain and U. S. 1795. Martens, Recueil n. 681, 
vi. 380; Chalmers i. 519.

2 The original order ran as follows:
St Cloud, le 2 Prairial,

AN XI. DE LA R&PUBLIQUE.

LE GOUVERNEMENT DE LA RfiPUBLIQUE.
Arrete.

Tous les Anglais enrolls dans la milice et ag6s de dix-huit ans au moins 
et de soixante au plus, ou tenant commission de S. M. Britannique, qui 
sont actuellement en France, seront imm6diatement constitu6s prison- 
niers de guerre, pour r6pondre des citoyens de la Republique qui auraient 
6t6 arret6s et faits prisonniers par des batimens ou sujets de Sa Majesty 
Britannique avant la declaration de guerre. Les ministres sont charges, 
chacun en ce qui le concerne, de l’execution du present arretA

Le Premier Consul. Sign6 Bonaparte. Par le Premier Consul.
Le Secretaire d’fetat. Signd Hugues B. Maret. Pour Copie Con- 

forme.
Le Grand-Juge, Ministre de la Justice. Sign6 Regnier.

On the pretext that by English law militia service was universally 
obligatory, the terms of the Arr6td were interpreted to extend to every 
Englishman whatsoever between the ages indicated found within French
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(2) Enemy 
subjects 
under the 
neutral 
flag are 
protected 
from bel
ligerent 
attack.

Enemy subjects under the neutral flag, whether on 
neutral soil, within neutral territorial waters, or on board 
neutral vessels on the high seas1 are under the practice 
of modern warfare preserved from all harm2. Sometimes 
in the heat of the contest neutral territory is violated, or 
acts of belligerency are carried within the neutral water- 
zone, but such occurrences are as regrettable as they 
are in the present day comparatively infrequent, and call 
for prompt acknowledgment and equally prompt repara
tion. English Courts will restore prizes made under 
the shadow of the neutral flag, whether by actual attack 
within territorial waters, or by expeditions of cutting 
out parties issuing from the protection of those waters3. 
British Admirals in the early days of the century were 
little more careful than French Marshals of the honour of

. ; r dominions, even the members of the departing British embassy being
* >V subjected to temporary detention. The British Government promptly 

; * threatened reprisals for what Lord Hawkesbury rightly denominated an
■ unexampled outrage upon the universal principles and practice of the
' law of nations, but the victims of the irritability of the First Consul

remained in internment in France till 1814. England and Napoleon in 
1803, pp. 272—295.

1 The appearance, however, in many treaties stipulating for the 
principle of “Free Ships, Free Goods,” of a proviso against the seizure 
of enemy persons found upon neutral vessels not being soldiers in actual 
service suggests an ancient practice more in accord with American con
tentions in the matter of the “Trent.” Strangely enough the proviso 
most commonly appears in treaties contracted by the United States. 
See the treaties of Great Britain and Portugal 1654, Great Britain and 
France 1713, U. S. and Holland 1782, U. S. and Sweden 1783, U. S. 
and Spain 1795, U. S. and France 1800. Chalmers i. pp. 280 and 402. 
Martens, Recueil, ii. p. 255, vii. p. 56, vi. p. 574, vii. p. 490.

2 See Treaty between Great Britain and Morocco, 1760—61, Art. 
xxii. Martens, Rtcueil, iv. p. 21. Letter of the Commissioners of Con
gress, Nov. 21, 1777. Ib. p. 196. Proclamation of Congress concerning 
Neutral Navigation, May 9, 1778. Ib. p. 197. RSglement of the Grand 
Duke of Tuscany, Aug. 1, 1778. Ib. p. 205. Edict of the Republic of 
Genoa, July 1, 1779. Ib. p. 245. Edict of the Republic of Venice, Sept. 
9, 1779. Ib. 255. R&glement of the Emperor of Russia, Dec. 31, 1787, 
Art. ii. Ib. p. 508.

3 The “Twee Gebroeders,” Alberts, Master, 3 C. Rob. 162. The 
“Twee Gebroeders,” Northolt, Master, Ibid. 336.
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the neutral jurisdiction1, but to-day the destruction of a 
“General Arm strong V’ or the attack upon a “ Chesapeake,'” 
might have been regarded as belonging to a past age3, 
were it not for the reminder conveyed in the operations 
of a “ San Jacinto ” or of a “ Wachusett.”

Enemy subjects found at the outbreak of war under (3)^Enemy 
their own national flag, whether ashore or afloat, except U11der 
when entitled to neutral protection, are with their goods j^gira°Jn 
subject to the full operation of belligerent rights. It subject to 
may be questioned whether the pretension of the First *^r^on 
Consul to consider his unprecedented edict a measure of of bellige- 
legal reprisal for the capture by the British of the crews rentn^llts* 
of French merchantmen is to be referred with the greater 
certainty to sheer bad faith, or to absolute and arbitrary 
contempt of fact and law4.

“ Notwithstanding,’’ wrote Lord Hawkesbury, “ that by 
“the strict rule of the law of nations, considered inde
pendently of such modifications as it has received fronij 
“convention or usage, all the subjects of the hostile state/
“ whether in arms or not, are just objects of the rights of 
“ war, yet the practice of states has agreed in showing an 
“indulgence to each other’s subjects who were resident 
“in the territories of the other party before it became 
“belligerent, under the expectation and faith of that 
“ forbearance which general usage had bound their Govern- 
“ ments mutually to allow. But the same general usage 
“ has invariably admitted the exercise of the right of belli- 
“ gerents to detain and make prisoners the subjects of each 
“ other who are employed upon the seas, and who are not 
“merely passing thereon; no faith of any Government 
“ being pledged to them, and it being perfectly understood 
“ in consequence of universal usage that they were exposed

1 Ante, pp. 123 et seqq. Brenton’s Life of St Vincent, i. 305.
2 Kent’s Int. Law, ed. Abdy, p. 179. Brit, and For. State Papers,

1852—3, pp. 1377—80.
3 Cf. Grotius, Hist. 14, 767. Hill’s Diplomatic Correspondence, i. p.

464.
4 M. de Talleyrand to Lord Hawkesbury, 9th and 10th June, 1803.

England and Napoleon in 1803, pp. 288, 289.
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In what 
does the 
full mea
sure of bel
ligerent 
rights con
sist?
There are 
Three 
Rules of 
War.

“ to the casualties of an intervening war. The maritime 
“hostilities of all European states have been carried on 
“ in conformity to this principle ; the hostilities of France 
“just as much as those of any other country. His 
“Majesty is therefore acting upon the common law of 
“Europe when he detains the subjects of the enemy 
“ so taken. He is equally acting upon the same common 
“ law when he re-claims his own subjects who were resident 
“in France at the time when the two countries were 
“at peace; and to demand that he should give up his 
“ prisoners, whom he lawfully detains, in order to purchase 
“the restitution of his own subjects, who are detained 
“contrary to the practice of all civilised nations and go 
“the faith of the French Government itself, is to demand 
u a surrender of those rights which the law of nations has 
“hitherto held inviolate, and a submission to an unex- 
“ ampled outrage upon the universal principles and prac- 
“ tice of that law1.”

In what, then, does the full measure of the rights pos
sessed by a belligerent over his enemy consist ?

There are three broad Rules of War by which the 
conduct of the civilised belligerent appears to be in our 
day guided:—

(a) A Combatant to be lawful must be commissioned, 
or be a member of a levee en masse rising on the approach 
of an invader;

(/3) Exemption from the operation of War is exactly 
co-extensive with the maintenance of the Non-Combatant 
character;

(7) A Belligerent may, in carrying on his warlike 
operations, employ that amount of force, and that amount 
only, which is strictly necessary to overcome the resistance 
of his enemy2.

1 Lord Hawkesbury to M. de Talleyrand, June 15, 1803.
2 See generally the Instructions for the Government of Armies of the 

United States in the Field, prepared by Dr Francis Lieber and issued as 
a General Order (No. 100) of the U. S. War Department, April 24, 1863; 
Sir A. Horsford’s Report of the Proceedings of the Brussels Conference 
on the Proposed Rules for Military Warfare, September 4, 1874; the
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A. A Combatant to be laivful must be commissioned, or be 
a member of a lev^e en masse rising on the approach 
of an invader.

The arms of the combatant may at sea be lawfully 
borne by the officers and crews of men-of-war, of national 
commissioned cruisers, and, in certain cases, of privateers, 
or even of mere merchantmen; ashore they may be law
fully borne by the members of a regular national guard of 
line, militia, yeomanry and trained volunteers, and by 
certain irregular forces.

Ashore and afloat alike, however, belligerents of doubt
ful legitimacy are wont from time to time to interfere in 
the contest, and imperil at once their lives and the honour 
of their cause.

The legal status of the privateer is, for example, now 
a matter of some question. A privateer may be defined 
with sufficient accuracy as being a vessel privately owned, 
manned and equipped, but cruising for profit under state- 
commission. Before 1856 it was very usual for the owner 
of a merchantman to apply to a belligerent Government 
for a letter of marque authorising him to carry on war
like operations. By the first clause of the Declaration of 
Paris, however, “ La course est et demeure abolie1.” Spain, 
the United States and Mexico declined on grounds of 
policy to be parties to this abolition, but the representa
tives of France, Austria, Great Britain, Prussia, Russia, 
Sardinia and Turkey placed their hands to the Declaration, 
and within two years some thirty-five other Powers gave
Manual of the Laws of War on Land, drawn up by M. Gustave Moynier 
and adopted by the Institute of International Law, Sept. 9, 1880; the 
Convention of Geneva, August 22, 1864, for the Amelioration of the 
Condition of the Wounded in Armies in the Field; Additional Articles 
signed at Geneva Oct. 20, 1868; and the Declaration of St Petersburg, 
Nov. 4—16, 1868. Lorimer, Institutes of the Law of Nations, ii. Ap
pendix, pp. 303—446. G. B. Davis, Outlines of International Law, 
Appendices A, B, D and E. Maine, Int. Laiv, Lects. vii—xi.

1 A clause stipulating for the surrender of the use of privateers was 
introduced into Franklin’s treaty with Prussia in 1785, but was omitted 
in 1799.
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The Uni
ted States 
and Priva
teering in 
1856

and 1861.

An uncom
missioned 
cruiser 
ought not 
to attack.

in their adhesion to it1. By existing general International 
Law, therefore, the employment of the privateer may be 
taken as condemned : it is nevertheless as a combatant arm 
not entirely laid aside. The United States, in view of 
the limited proportions of her regular navy, declined, while 
accepting the remaining articles of the Declaration, to 
accede to the first clause, except with the addition of a 
further stipulation exempting from capture at sea all 
private property, not being contraband.

In 1861 on the outbreak of the American Civil War, 
the Federal Government announced through its ministers 
in Europe the desire of the United States to accede to the 
Declaration. This offer was, however, suspected to be the 
outcome of a desire to entangle the Powers of Europe in a 
scheme for declaring piratical the acts of the Confederate 
cruisers, which were preying on the Northern commerce. 
The English Foreign Secretary, therefore, signified the 
willingness of his Government to join with France in 
receiving the signature of the United States to a conven
tion embodying the terms of the Declaration of Paris, but 
only subject to the express proviso that the convention 
should not be held to affect the conditions of the then 
existing war. Under these circumstances the negotiation 
dropped1 2 3 *.

An ordinary uncommissioned merchantman, belonging 
to a belligerent state may, of course, resist capture, 
and therefore also seize in self-defence, but ought not in 
general to attack. If, nevertheless, an uncommissioned 
master elect to lay aside his non-combatant character, and 
to attempt to make prize, he is, as between himself and 
the enemy Government, a lawful combatant, and there is 
no excuse for his treatment otherwise than as such8. 
Neutrals, however, finding themselves assaulted by such

1 Ghillany, Manuel Diplomatique, ii, pp. 507—8. Hertslet, Map of 
Europe by Treaty, ii. 1282—1285.

2 Woolsey, Intro. to Study of Int. Law, § 128.
3 Cockburn, L. C. J., in re Teman and Others. U. S. Dipl. Cor-

respo7ulence, 1864, Part n. p. 53.
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an uncommissioned craft, may well be excused if they 
regard as piratical acts of violence in respect of which no 
Government is directly responsible1. Moreover the un
authorised combatant may, and probably will, subject him
self to severe punishment at the hands of his own state.
In time past it was very usual for neutral owners to accept Accept- 
letters of marque from, as for neutral regiments to take belligerent 
service with, a foreign belligerent, but the tide of opinion commis- 
is now strict against such conduct. The belligerent has, compati-
indeed, no ground for the handling of a neutral whoble& 0 . neutrality
accepts a commission from his opponent otherwise than 
as a lawful combatant2, but the unneutral behaviour of the 
peccant individual may well be made a cause of complaint 
to his own Government. A belligerent, though he cannot 
compel the operation of the strict terms of a neutral's 
Foreign Enlistment Act, may yet make the failure of the 
neutral in his international duties the ground of remon
strance, and, it may be, of an actual claim for redress.
And, whereas in the day of Limited Assistance the neutral and com- 
sovereign was content to leave his combative subjects to 
the chastisement of the assailed belligerent, recent history able under 
seems to point to a growing recognition on the part of Law.1Cipal 
neutral Governments of a duty of supervising and re
straining the demeanour of their private subjects in rela
tion to the war. No neutral sovereign would now as in 
times not too remote permit the drum of the belligerent 
recruiting party to beat up unheeded in his streets, or lend 
his prisons and public buildings for the accommodation of 
the enlisted levies3. It may be, however, that in the

1 Cf. The Manifesto of the Russian Generalissimo against Piracy,
July 12, 1770; Martens, Recueil, iv. p. 64.

2 Under the treaty between Spain and the U. S. in 1795 it was made 
piracy in a subject of either of the contracting parties to accept letters of 
marque from the enemy of the other. Martens, Recueil, vi. p. 572. And 
the Arrets of the Executive Directory of October 29,1798, declared liable 
to the treatment of pirates all neutrals taking commissions from or serv
ing on board the vessels of an enemy of France. Ibid. vi. p. 775.

3 Grotius, Hist. xiv. pp. 767, 788, 808; Melvil, Memoires, p. 159.
Alison, 1. p. 401 et seqq., 11. 53. Treaty of G. B. and Sweden 1656,
Art, 1. Chalmers, 1. p. 31,
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Treaty of Washington we have exceeded the requirements 
of the strictest justice.

Jealousy of privateering has in recent years called in 
question the character of the Naval Volunteer. The 
practice of volunteering for sea-service has not yet, either 
in Great Britain or elsewhere, assumed any very formid
able proportions, but, should Volunteer Navies ever 
become of cardinal importance, their employment would 
scarcely form matter for animadversion even amongst 
signatories of the Declaration of Paris. It is very certain, 
in the first place, that the regularly drilled and uniformed 
Volunteer Corps of landsmen are legitimate combatants, 
and it is further equally certain that a belligerent Govern
ment may legally hire and take into commission its native 
merchantmen and liners. The uniformed volunteer, who 
is a lawful combatant ashore, can hardly change his 
character when he puts his foot on a floating plank, and a 
patriotic shipowner may surely resign the hire of his craft. 
Moreover the two objections preferred in times past 
against the privateer-captain, his comparative irresponsi
bility and his greed of gain1, are entirely wanting in the 
case of a Volunteer Navy, whether composed of state- 
owned hulls1 2 manned and equipped by private wealth, 
after the fashion of the ancient Athenian patriot 
(vdvKpapo9) in performance of his liturgy (XeiTovpyia), or 
of similarly prepared swift steam-yachts under duly com
missioned commanders.

The Articles of the Conference of Brussels, 1874, 
define with sufficient accuracy the composition of the class 
of lawfully combatant landsmen.

Article 9. “The laws, rights, and duties of war are 
“ applicable not only to the army, but likewise to militia 
“ and corps of Volunteers complying with the following 
“ conditions:—

1 Woolsey, Introduction to Study of Int. Law, § 128.
2 Louis XIV. actually lent ships of war for service as privateers. 

Manning, Law of Nations, iv. ch. it. Ortolan, Dipl, de la Mer, Tom. 11. 
Liv. in. ch. 3. Lexington Papers, p. 134.



“ 1. That they have at their head a person responsi- 
“ ble for his subordinates ;

“ 2. That they wear some settled distinctive badge,
“ recognisable at a distance ;

“ 3. That they carry arms openly; and
“4. That, in their operations, they conform to the 

“ laws and customs of war.
“ In those countries where the militia form the whole 

“ or part of the army, they shall be included under the 
“ denomination ‘ army/ ”

Article 10. “ The population of a non-occupied terri- The Levte
“ tory, who, on the approach of the enemy, of their own en Masse- 
“ accord take up arms to resist the invading troops, with- 
“ out having had time to organise themselves in conformity 
“ with Article 9, shall be considered as belligerents, if they 
“ respect the laws and customs of war.”

From time to time in the hour of national peril feel- The mem-
ings of patriotism are apt to get the better of law-abiding
sentiments. But the patriot must pay the price of his masse
glory and renown. The un-uniformed battalions of a Jepe^an
levee en masse rising as one man at the call of patriotism invader 

, A must beto repel an approaching invader stand m need of no dis- treated as
tinction of garb to prove their character : they are com
batants of the best and noblest kind1. The Spanish batants; 
shepherd, the Tyrolese hunter, or the French peasant, who, guermas!° 
trusting to his strong arm and his local knowledge, takes 
to the familiar rifle, and defends with a handful of his 
neighbours the mountain passes of his native land against 
the advancing troops of the conqueror, must look for no 
mercy from the foe, hero though he be in the world’s 
esteem. The guerilla or the Franctireur, who conceals 
his real character under the blouse of the peaceful cultiva
tor, like the spy who secretly or in disguise pierces within 
the lines of the enemy to procure information, takes his

1 Instructions for the Government of V. S. Armies in the Field, Arts.
51, 52. Compare Lord Derby’s Reply (Jan. 20, 1875) to the Russian 
Circular of Sept. 26, 1874; Hertslet, Map of Europe by Treaty, hi. 

p. 1976.
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life into his hand1. And the inhabitants of an occupied 
district, who, rising to throw off the yoke of the foe who 
has covered the land with his posts, destroy bridges, cut 
off detachments and harass the lines of communication, 
will be fortunate indeed, if subdued, should they be able 
to purchase their lives at the price of ruinous contribu
tions and the reign of martial law1 2. Movements such as 
these, like attempted rescues at sea, are justified in law by 
success alone, and failure will be fatal to the revolters3.

Should any private individual within an invaded state, 
whether natural-born subject or alien, elect to lay aside 
his neutral character and actively assist the forces of his 
state, either by joining himself to their camp as guide or 

combatant driyer> sufler> commissariat-clerk or newspaper reporter, or 
character, by the supply of information, he is free to do so, and 
not SUSt mus^ under ordinary circumstances be treated as a lawful 
tempt an combatant4. But, should he attempt to combine the pro- 
aHhude^118 tection of the non-combatant character with the power of 

the active belligerent, he must look for little mercy, and 
his, in graver cases, will be the death of the spy. A like 
fate will overtake that enemy subject who, permitted by 
the toleration of a modern belligerent to continue within 
the territory of that belligerent on the commencement of 
hostilities a residence before begun, shall ungratefully 
employ his position for the purpose of affording indirect 
assistance to his militant fellow-countrymen5.

or
the mem- 

(bers of a 
levee en 
masse 
rising in 
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cupied 
district.

An in
dividual 
may elect 
between 
the com
batant 
and non-

1 Instructions for the Government of U. S. Armies in the Field, Arts.
82—84. '

2 Ibid. Art. 85.
3 The “Dispatch,” 3 C. Rob. 278.
4 Instructions for the Government of U. S. Armies in the Field, 

Art. 50.
5 Ibid. Arts. 92 and 98.
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B. Exemption from the operation of war is exactly coex
tensive with the maintenance of the non-combatant 
character.

The outbreak of war operates, as between non-com- The out-
batant and non-combatant, to put an end to all non-
hostile intercourse between individual subjects of the one tinguish-
and individual subjects of the other belligerent state. It tweencom-
operates, as between combatant and non-combatant, tobatant and 1 ... . . non-com*
confer upon each certain rights and to impose certain batant,
corresponding duties. It imposes upon combatants an each^cer-11
obligation to respect the non-combatant character, and tain rights
to abstain from acts of unnecessary violence in regard to posescer-
individuals therewith endowed. It imposes upon non-tain corre- 

, _ . ..... spondmgcombatants duties corresponding to their rights, viz. to obliga-
abstain from exercising combatant functions, and to sub- tl0ns‘
mit to certain impositions necessary to the conduct of
belligerent operations.

In the days of old by the outbreak of war between The wars 
states each and every subject of either belligerent was ancients 
placed in a condition of active hostility in respect of each involved 
and every subject of the other. But advancing civiliza- jects of the 
tion having dictated the confining of the waging, and as 
much as may be of the operation, of war to the public active 
armed forces of the belligerents, individuals belonging to hostlllty* 
the non-combatant classes so created must refrain from 
the exercise of warlike acts. The assumption, however, All sub- 
of non-combatant does not constitute an abdication of 
enemy character. Though active hostilities are forbidden states are 
to subjects not being members of the public armed forces enembfs^ 

of a belligerent state, all subjects of one belligerent are 
enemies of all subjects of an opposing belligerent. There war oper- 
cannot be a war of arms and a peace of commerce1. ^s,^s he 
All commercial intercourse, correspondence and business tween Non
dealing between subjects of hostile states is, therefore, an^Non^

Gombat-
1 Sir John Nicholl in Potts v. Bell, 8 D. and E. 554. ant; to

W, 18
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put an absolutely interdicted, except in so far as they arise from 
all non- necessity or by special licence1.
hosnie au existing commercial partnerships between subjects
course be- of opposing belligerents are ipso facto dissolved by the 
dividual outbreak of war ; and no new partnerships may be formed 
subjects during the course of the struggle, even although designed 
andindi-6 to come into operation only after the establishment of 
vidual peace1 2.
of the op- No business contract entered into before the war can
Hgerentel enf°rced during its continuance. Of such contracts
(l) Tra- some are merely suspended3 by the outbreak of hostilities, 
ding with some altogether avoided4. Private debts already con- 
is illegal, tracted at the time of the rupture are suspended as to 
tain ex-1" payment. Id days gone by such debts were commonly 
ceptions. held to be confiscable at the hands of the Government of
Partner- the debtor5. In 1794 the United States and Great 
ships are . . . . .
dissolved. Britain declared for the principle of the exemption of
Private debts from confiscation. By treaty signed at London on
d6l)ts ^ v o
ready con- November 19, they agreed that, “ Neither the debts due
tracted are «from individuals of the one nation to the individuals
suspended .
as to pay- “ of the other, nor shares, nor monies which they may
ment. “ have in the public funds or in the public or private

“ banks, shall ever in any event of war or national differ-
“ ences, be sequestered or confiscated: it being unjust
“ and impolitic that debts and engagements contracted

1 Potts v. Bell, 8 D. and E. 548. Antoine v. Morshead, 1 Marsh. 558. 
Ricord v. Bettenham, 3 Burr. 1734; 1 Bl. 563. Anthon v. Fisher, Dougl. 
649 n. Brandon v. Nesbitt, 6 D. and E. 23. Cornu v. Blackburne, Dough 
641. Flindt v. Waters, 15 East, 260. Wells v. Williams, 1 Ld. Raym. 
282. Vandyck v. Whitmore, 1 East, 475. The “Hoop,” 1 C. Rob. 196. 
Esposito v. Bowden, 4 E. and B. 963, 7 E. and B. 763. Reid v. Hoskins, 
4 E. andB. 979 ; 5 E. and B. 729; 6 E. and B. 953.

2 Griswold v. Waddington, 16 Johnson, 438, cited by Willes, J., in 
Esposito v. Bowden, 7 E. and B. 785.

3 Ex parte Boussmaker, 13 Ves. Jr. 71. Alcinous v. Negreu, 4 E. and 
B. 217.

4 Rolle’s Abr. 195. Ex parte Lee, 13 Ves. Jr. 71. Furtado v. Rodgers, 
3 B. and P. 191. Brandon v. Curling, 4 East, 410. Gamba v. Le 
Mesurier, 4 East, 407.

5 Wolff v. Oxholm, 6 M. and S. 102.
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“ and made by individuals having confidence in each other,
“ and in their respective Governments, should ever be 
“ destroyed or impaired by national authority, on account 
“of national differences and discontents1.” And in 1802 Such debts 
Lord Alvanley, C. J., was able to declare that England noVcon- 
never had adopted, nor was likely to adopt, the course of fiscated. 
compelling during time of war payment to the crown of 
any debt due to an alien enemy from a subject.

Some years later the international validity of such 
a measure again came up for consideration before the 
Court of King’s Bench2. On August 16, 1807, on the Wolff v. 
rupture between Great Britain and Denmark, the Danish i3i7< ’ 
Government issued an ordinance whereby all ships, goods, 
money and monies’ worth of or belonging to English 
subjects were declared to be sequestrated and detained; 
and, on September 9, a further ordinance appeared 
ordering an immediate return of all debts due from 
Danish to English subjects and their payment into 
the Danish treasury. But when in 1817 in Wolff v.
Oxholm, in answer to a claim by British merchants in 
respect of transactions taking place before the outbreak 
of hostilities, a Danish subject set up payment under these 
ordinances to the Danish Exchequer, Lord Ellenborough 
held that the circumstances furnished no ground of defence, 
the confiscatory ordinance not being conformable to the 
usage of nations. The right of confiscating debts con
tended for by the defendant on the authority of citations 
from Yattel3 was, he said, not recognised by Grotius, and was 
actually impugned by Puffendorf and others, such confisca
tion was at no time general, and no instance of it except 
the ordinance in question had been known for more than 
a century past4.

1 Article 10 of the Treaty of London, Nov. 19, 1794, Martens, Recueil, 
vi. p. 358. Sutton v. Sutton, 1 Russ, and Myl. 666.

2 Furtado v. Rodgers, 3 B. and P. 201.
3 Vattel, ii. 18, § 334; iii. 5, § 77.
4 Wolff v. Oxholm, 6 M. and S. 92. Great Britain in 1667 recognised 

a similar act of confiscation on the part of Denmark; Chalmers, Treaties, 
i. p. 76.

18—2
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There It is, indeed, difficult to see any sound ground of
however distinction, either on principle or in policy, between the 
no sound treatment of ordinary private personal property belonging 
a dis- to an enemy subject and found within the realm at
tmction m ^he outbreak of war, and that of a private debt due from principle ’ r ,
between a subject to the same enemy. If an enemy merchants
uTsuch g°°ds which still lie on the quay without a purchaser are
debts confiscable at the hands of the State, why should the
of ordin- price of a similar parcel be exempt from sequestration
ary private because the goods have reached the hands of a subject 
property ° ^
belonging consignee ? The seizure would tend in the second case as
to an ene- mucb or as little as in the first to the attainment of the my; which # b ...
is con- object of the war. But in actual practice private, like
fiscable. pUblic^ debts due to enemy subjects are not in our day

confiscated. The confiscation by the Confederate States 
of debts due to Northerners furnishes the only instance 
of such conduct belonging to modern times, and that 
instance did not pass without strong denunciation1. 

Executory Executory contracts whose terms require fulfilment 
are during the war are avoided by its outbreak. For example 
avoided a contract of insurance already effected is avoided by the 

outbreak of hostilities, should the property covered thereby 
pended Pu^ °n an enemy character2. Executory contracts not

’ requiring such fulfilment are merely suspended during the
continuance of the struggle, and revive at the conclusion of 
peace.

No con- No contract entered into during the war between sub
bet ween jects of opposing belligerents can be enforced either during 
duTin^tlie course ^he struggle or after the conclusion of peace8, 
war is en- except such a contract as is brought about by sheer neces- 
forceable, g*^ or jn pursuance 0f express permission on the part of 

the belligerent Government whose enforcing authority is

1 Correspondence relating to the Civil War, p. 108. Personal Memoirs 
of V. S. Grant, pp. 391—392.

2 Gamba v. Le Mesurier, 4 East, 407. Brandon v. Curling, Ibid. 
410. Furtado v. Rodgers, 3 B. and P. 191. Cf. Brandon v. Nesbitt, 6 D.

. and E. 23. Bristow v. Towers, Ib. 35, and Henkle v. Royal Exchange 
Assurance Company, 1 Yes. 320.

3 Willison v, Pattison, 7 Taunt, 439.
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sought to be invoked. In 1779 a motion was made to the 
English Court of Common Pleas for a habeas corpus to be 
directed to the commander of the “ Nightingale,” sloop of 
war, to bring up three Spanish seamen. It appeared by 
affidavit that the applicants were members of the crew of 
a Spanish privateer captured by a British cruiser and 
carried into Jamaica, where they were persuaded to enter 
on board a short-handed British merchantman, Captain 
Hannibal Lush commander, on a promise of wages and 
an immediate exchange by cartel upon arrival in England. 
On arrival in England Captain Lush not only turned them 
over to the “Nightingale” as prisoners of war, but re
fused to pay the wages contracted for. The application 
to the Court was made with a view to their discharge. 
But Gould, Blackstone and Nares, JJ., whilst condemning 
in strong terms the discreditable conduct of Captain Lush, 
declared themselves unable to give the slightest redress, 
the seamen being on their own showing alien enemies and 
prisoners of war, and therefore entitled to none of the 
privileges of Englishmen1.

All trading with the enemy, except by special licence, 
is in a subject2, or in the subject of an ally3, illegal. In the 
English leading case of Potts v. Bell in 1800 it was declared 
to be illegal in a subject to import during war, even in a 
neutral bottom, goods purchased in an enemy’s territory 
after the outbreak of hostilities by an agent there resident4.

1 The case of three Spanish sailors, 2 Black. 1324. In the parallel 
case of Sparenburgh v. Bannatyne, in 1797, the plaintiff was permitted to 
recover on his contract, he being no enemy citizen but a German neutral, 
who had taken service on board a Dutch vessel which was captured by 
the British during the course of the wars of the French Revolution. 
Sparenburgh v. Bannatyne, 1 B. and P. 163. Cf. Maria v. Hall, 1 Taunt. 
33. R. v. Depardo, 1 Taunt. 28.

2 Potter v. Bell, 8 D. and E. 548. Cf. Gist v. Mason, 1 D. and E. 84, 
Bell v. Gilson, 1 B. and P. 355, and Henkle v. Roy. Exch. Ass. Co.,
1 Ves. Sr. 320, where some doubts as to the necessary illegality of all 
trading with the enemy were expressed. Furtado v. Rodgers, 3 B. and 
P. 191.

3 The “Nayade,” 4 C. Rob. 251.
4 See the exhaustive and convincing argument of Sir John Nicholl for 

the plaintiff in error.
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unless it 
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And in Willison v. Pattison in 1817, where the de
fendants, British merchants resident in London, had in 
their hands the proceeds of certain goods of M. Yarlet, a 
French merchant in Dunkirk, and bills drawn upon and 
accepted by the defendants in 1803-4, in time of open 
war between England and France, came for valuable con
sideration into the hands of the plaintiff, an English-born 
subject resident in Dunkirk, rule absolute issued for a 
nonsuit, on the broad ground that no contract could be 
enforced in a court of British judicature which was made 
during the war and by an alien enemy1.

A contract of insurance on enemy property entered 
into in time of war is accordingly void1 2.

In Antoine v. Morshead in 1815, where a French in
dorsee had after the conclusion of peace with France re
covered on a bill of exchange drawn by Sir John Morshead, 
one of the British subjects detenus under the Napoleonic 
arretd of 1803, in favour of a fellow-prisoner, and accepted 
by the son of the drawer in London, the Court of Common 
Pleas refused a rule for a new trial, Gibbs, L.C. J., remark
ing that the parties to the bill could not have existed 
without the means of raising money adopted, and that, 
if the doctrine of the illegality of all communication with 
the enemy had been carried to the extent contended for 
by the defendant, many English subjects must have 
perished in France3.

A state may on grounds of policy relax the severity of 
its rule of non-intercourse either by proclamation or by 
special licence. The practice supporting a general per
mission to trade in articles of a non-contraband character4 
has not however taken such root as to suggest any great

1 Willison v. Pattison and others, 7 Taunt. 439.
2 Bristow v. Towers, 6 D. and E. 35.
3 Antoine v. Morshead, 1 Marsh. 558; 6 Taunt. 237. Daubuz v. 

Morshead, 6 Taunt. 332.
4 By Order in Council of April 15, 1854, Great Britain granted per

mission to her subjects to trade freely to non-blockaded Russian ports in 
articles not being contraband carried in neutral bottoms; and a like 
policy was adopted by France and Russia.
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alleviation of strict war-right in this regard in the 
future, while a special licence is in all cases strictly 
construed1.

The privilege of necessity is sometimes invoked to is a ran- 
cover the case of a contract of ransom, where such an ar- tract^ 
rangement is not forbidden by the municipal law of the contract 
ransomed . sity?

In Ricord v. Bettenham in 1765, where action was Ricord v. 
brought against the master of the British ship “Syren” on ham6l765 
a ransom bill given by the defendant to the plaintiff, who 
in the then recent French war was captain of the 
“Badine,” French privateer, to ransom his vessel on 
capture off Cape Negrillo in 1762, Lord Mansfield, after 
causing inquiry to be made into the practice of France 
and Holland, upheld the contract, rejecting the pleas for 
the defence based on (1) the death in prison of the mate 
of the “Syren,” who had been given as hostage for the 
fulfilment of the contract, (2) the general illegality of 
contracts between subjects of opposing states in time 
of war1 2 3.

Similar decisions were given in Cornu v. Blackburne in and An- 
1781 and in Anthon v. Fisher in 1782, but in the latter case Fisherj 
the judgment of the Court of Kings Bench was reversed 1782* 
on writ of error in the Exchequer Chamber, where the 
judges unanimously held that an alien enemy could not 
by the municipal laws of England sue for the recovery 
of a right claimed to have been acquired by him in time 
of actual war4. And Lord Alvanley in Furtado v. Rodgers 
declared that no action was ever maintained upon a ransom 
bill in a court of common law until the case of Ricord v 
Bettenham, and that he had the authority of Sir William

1 Yandyck v. Whitmore, 1 East, 475; Everth v. Tunno, 1 B. and A. 
142; Camelo v. Britten, 4 B. and A. 184. The “Ionge Johannes,” 4 C. 
Rob. 264.

2 Kent, Comm, on Int. Law, ed. J. T. Abdy, p. 206. Woolsey, Intro. 
§150.

3 Ricord v. Bettenham, 3 Burr. 1734; 1 Black, 563.
4 Cornu v. Blackburne, Dougl. 641. Anthon v. Fisher, Ibid. 649 n.
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Scott for saying that, in the Admiralty Court, the suit was 
always instituted by the hostage1.

Stat. 22 Geo. 8, c. 25, passed between the argument 
in Anthon v. Fisher and the final verdict, and several 
subsequent statutes made it illegal for any of his Majesty’s 
subjects to ransom, or enter into any contract or agree
ment for ransoming, any ship, vessel or cargo belonging to 
any of his Majesty’s subjects, which should be captured by 
the subjects of any state at war with his Majesty, or by 
any persons committing hostilities against his Majesty’s 
subjects; and declared all contracts and agreements which 
should be entered into, and all bills, notes, and the secu
rities which should be given by any person or persons 
for ransom of any such ship, vessel or cargo, to be abso
lutely void in law and of no effect whatever1 2.

And now by Section 45 of the British Naval Prize 
Act, 1864 (27 and 28 Viet. c. 25), “Her Majesty in Coun
ted may from time to time, in relation to any War, 
“ make such Orders as may seem expedient, according to 
“ circumstances, for prohibiting or allowing, wholly or in 
“ certain cases, or subject to any Conditions or Regulations 
“ or otherwise, as may from time to time seem meet, the 
“ ransoming or the entering into any Contract or Agree- 
“ ment for the ransoming of any Ship or Goods belonging 
“ to any of Her Majesty’s Subjects, and taken as Prize by 
“ any of Her Majesty’s Enemies.

“Any Contract or Agreement entered into, and any 
“Bill, Bond, or other Security given for Ransom of any 
“ Ship or Goods, shall be under the exclusive Jurisdiction 
“ of the High Court of Admiralty as a Prize Court (sub
ject to appeal to the Judicial Committee of the Privy 
“ Council), and if entered into or given in contravention

1 Furtado v. Rodgers, 3 B. and P. 200. Tranter v. Watson, 2 Ld. 
Raym. 931. Sir W. Scott in the “Hoop,” 1 C. Rob. 201.

2 Stat. 22 Geo. HI. c. 25, ss. 1 and 2. Stat. 33 Geo. III. c. 66, ss. 
36—39. Stat. 43 Geo. III. c. 160, ss. 33—36. Stat. 45 Geo. III. c. 72, 
ss. 16—19. Martens, Recueil, iv. p. 304. Havelock v. Rockwood, 8D. 
and E.268. Parsons v. Scott, 2 Taunt. 363. Webb v. Brooks, 3 Taunt. 6.
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“ of any such Order in Council shall be deemed to have 
“ been entered into or given for an illegal considera- 
“ tion.

“If any person ransoms or enters into any Contract 
“ or Agreement for ransoming any Ships or Goods, in 
“ contravention of any such Order in Council, he shall for 
“ every such offence be liable to be proceeded against in 
“ the High Court of Admiralty at the suit of Her Majesty 
“in Her Office of Admiralty, and on Conviction to be 
“fined, in the Discretion of the Court, any sum not ex- 
“ ceeding Five Hundred Pounds.”

Illicit correspondence between the subjects of opposing (2) Illicit 
belligerents is strictly forbidden. The direct imparting gp^ence 
to an enemy of information which may be turned to valu- with, and 
able account in the course of the war is, of course, in a 
subject directly treasonable1.

And no subject of one belligerent may lawfully assist (3) In- 
the other in any indirect fashion. The purchase of public gistancTof 
stock created by an enemy state during time of war, is, ^^enemy 
for example, highly improper: and has been declared a ject pun- 
misdemeanor in a British subject2. Loans created before ishal:)le* 
the war are not, however, interfered with, albeit the 
payment of interest thereon may be in respect of enemy 
shareholders suspended during the war.

War is but a means to an end, and such means, and (II.) As 
such means alone, are open to the belligerent as are abso- hcombat- 

lutely required for the attainment of his ultimate object. ^ a^d 
The hurt, spoiling or dishonour of a hapless peasant in no batant: 
way conduces to the obtaining of satisfaction from that 
peasant’s offending Government.

An invader therefore lawfully may, over and above (a) To
the exercise of a just measure of open force against the U^oncom-
armed forces of his opponent, seize and make prisoners batants an 

. A1 . . . . obligationof the persons of important ministers and officials of his to respect
enemy, supersede his laws, appropriate his public movable |^ncm"

batant
character,

1 R. v. Stone, 6 D. and E. 527. R. v. Hensey, 1 Burr. 642.
2 Stat. 17 and 18 Yict. c. 123.
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property, occupy his public buildings and sequestrate his 
public rents1.

He may not ill-treat or abuse the person of an unof
fending non-combatant inhabitant of the territory invaded, 
nor interfere with him and his in the pursuit of his ordi
nary peaceful associations, except in so far as the course 
of warlike movements renders such interference unavoid- 

and to ab- able. The comfort of private non-combatants must yield 
unneces- the necessities of war, should they chance to come 
lenceinits line of fire of opposing belligerents, but, other-
regard. wise than in pursuance of a necessary strategical move

ment, their persons and dwellings are protected from 
harm. *

Welling- 
ton’sviews 
as to the 
rights and 
duties of 
an invader 
in respect 
of non- 
com
batants.
His Pro
clamation 
on enter
ing France 
in 1814.

In the Proclamation of April 1st, 1814, issued upon the 
entry of the Allied Forces into France, Wellington sup
plied a model pronouncement upon the conduct which a 
civilised invader may be expected to observe towards the 
inhabitants of an invaded territory, and upon the treat
ment which he is entitled to look for in return.

“ 1°. Les maires, ayant sous leurs ordres les gardes 
communales, sont responsables envers le Commandant-en- 
Chef pour la tranquillity de leurs communes respectives; 
et ils feront d^sarmer tous ceux qu’ils suspecteront avoir 
l’intention de l’interrompre.

2°. Le Commandant-en-Chef fait savoir aux habitans
du pays que les loix de la guerre ne permettent pas que 
Thabitant, demeurant dans son village, fasse en meme 
temps le metier de soldat. II faut que ceux qui desirent 
etre soldats aillent servir dans les rangs ennemis; et que 
ceux qui desirent vivre tranquillement chez eux, sous la 
protection du Commandant-en-Chef, ne portent pas les
armes.

3°. Le Commandant-en-Chef ne permettra a qui que 
ce soit de faire les deux metiers; et toute personne non 
militaire qui sera trouv^e en armes sur les derrieres de 
Tarm^e (exceptd ceux dans les gardes communales em-

1 Cf. Wellington to H.H. the Prince of Benevent, 11 Sept. 1814, 
Dispatches, 908. Personal Memoirs of V. S. Grant, p. 507.
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ployees sous les ordres du maire de la commune, par la 
permission du Commandant-en-Chef, enoncde de la 
maniere dite en sa proclamation du 23 Fdvrier, No. 18) 
sera jug^e selon les loix militaires, et traitde de la ma
niere que les Gdn^raux ennemis ont traite les Espagnols 
et les Portugais.

4°. Le Commandant-en-Chef espbre que, comme 
jusqu’a present, la tranquillity publique ne sera pas in- 
terrompue ; et que la droiture et l’activity des magistrats, 
et le bon sens des gentilhommes et des citoyens du pays, 
l’aideront a diminuer les maux de la guerre, malgr6 les 
efforts des malveillans et des intyress^s a les augmenter.
Mais il fait savoir que, s’il vient a etre dans le cas de 
faire avancer des troupes pour conserver la tranquillity 
publique sur les derrieres de l’armee, les frais de l’en- 
tretien et de la subsistance de telles troupes seront a la 
charge du district qui les aura rendu necessaries1.”

The great commanders of more recent wars have, it is c®^ers 
satisfactory to note, with praiseworthy uniformity displayed have, in 
a desire to conform to, and if possible improve upon, this m
eminently just and politic war-practice1 2. General Grant, wars 
during the War of Secession, held it humane to both sides desire to 
to protect the persons of those private individuals found adopt a 
in their houses within the sphere of military operations, nient war- 
but to consume everything that could be used to support j^anthat 
or supply armies. Promiscuous pillaging he discouraged formerly 
and punished, but provisions and forage which could notfollowed ’ 
be brought in were destroyed without compensation to 
the owners3. Hunter and Sheridan exceeded the in- tut ex- 
structions of their chief, laying waste the whole valley must°still 
of Virginia, the former sparing neither house, barn nor noted- 
farming implement, and the latter coming little behind

1 Dispatches, 892.
2 For the war-practice of the American armies in occupation of Mexico 

and during the War of Secession, see Personal Memoirs of U. S. Grant, 
i. pp. 102, 397, 577* Long’s Memoirs of Robert E. Lee, pp. 222,227, 228, 
272, 273.

3 Personal Memoirs of Ut S> Grant, i. p. 369.
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in the completeness of his career of destruction1. And 
this policy justified itself by its ultimate success, the 
surrender of the attenuated forces of Lee at Appomattox 
Court-house being directly brought about by the total 
failure of supplies2.

The The rules of modern warfare forbid indiscriminate
ofThe*6 plunder, and limit the rights of the invader to the pro- 
risllt*tt °<T cur^n£ fransPorf> °f supplies and accommodation by
to a com- requisition and contribution and the billeting of troops. 
dealing**1 ^ancl, public buildings, churches or houses may all be 
with non- occupied for temporary military purposes; rolling stock 
enemic^.nt a ra^way company may be utilised, and the cart- 

owner compelled to aid with his team in the forwarding 
of baggage or munitions of war3, but, so long as the 
property-owner takes no active part in the struggle by 
lending assistance in any way to the armed forces of his 

(/3) To im- party, his liability is confined to the meeting of a requi- 
non-com-11 sition, to the payment of his share of a contribution, and 
^atants to the providing of accommodation for the officers and 
to submit men fairly quartered upon him. The gratitude of the 
to certain. mo(jern combatant wisely exempts from this last obli- 
liabilities, gation the house of the charitable individual who takes
Saining" an(^ cares f°r t^ie wounded4, 
from
taking 
an active 
part in the 
struggle.

1 Long’s Memoirs of Robert E. Lee, Chap. xvm.
2 Ibid. Chap. xxi. The discovery on the person of the slain Colonel 

Dahlgren, the commander of the famous “ Richmond Raid,” of papers 
disclosing the order of attack on the Confederate capital, and enjoining 
the release of prisoners, the killing of the officers of the Confederate
Executive, and the burning and sack of the city, has a strangely ugly 
look. But the issue of these barbarous instructions was promptly and 
emphatically disclaimed alike by the Government at Washington and 
by the Federal commanding officers. Ibid. chap. xvi.

3 Gurwood’s Dispatches, 597, 604, 635. The General Orders of 
Wellington reveal the exercise by that great commander of the utmost 
vigilance in suppressing abuses arising out of the practice of irregularly 
pressing or “embargoing” carts or articles of supply required by the 
exigencies of the service. See General Order of Dec. 1,1811. Gurwood, p. 
541. For these irregularities the inert negligence of the Portuguese 
Government was largely accountable. Dispatches, 635.

4 “ Inhabitants of the country who may bring help to the wounded 
“ shall be respected, and shall remain free. The generals of the
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Religious, charitable and educational foundations, 
cathedrals and churches, hospitals, colleges and the 
like, though public buildings, are, with museums and 
other institutions for the encouragement of science and 
art, granted a tolerably comprehensive exemption from 
the operations of war, but may be utilised for pressing 
public requirements, or even, if need be, taxed1.

The private landowner must be left in the posses
sion of his estate and in the receipt of his rents, the 
householder in the occupation of his home and the owner
ship of his goods.

An invading army must be fed and clothed, and the 
conqueror may well claim to impose the expense of his 
warfare upon the revenue sources of his opponent; but 
payment must be extracted in a regular and orderly 
fashion and by responsible agents, not by a wageless and 
disorderly soldiery living at free quarters.

Acts of wanton violence, either against person or Acts of 
property, it behoves a commander to suppress and punish violence 
by every means in his power, including the infliction of p^rt^of 
death2. A soldier, officer or private of the United States, com- 
who, detected in the act of committing such violence gb^hlbe 
disobeys a superior ordering him to abstain from it, may rigorously 
be lawfully killed on the spot by that superior3. Neglect 
of duty in this respect by a belligerent may afford just
ground for the adoption on the part of the enemy of manding

officer.
‘ ‘ belligerent Powers shall make it their care to inform the inhabitants Neglect 
“ of the appeal addressed to their humanity, and of the neutrality which 
“will be the consequence of it. Any wounded man entertained and taliation. 
“ taken care of in a house shall be considered as a protection thereto.
“ Any inhabitant who shall have entertained wounded men in his 
“ house shall be exempted from the quartering of troops, as well as 
“ from a part of the contributions of war which may be imposed.”
Art. Y. of the Convention of Geneva, 1866. Hertslet, Map of Europe by 
Treaty, hi. p. 1624.

1 Gurwood’s Wellington's Dispatches, 997. Instructions for the 
Government of U. S. Armies in the Field, Arts. 34—36.

2 Cf. Brenton’s Life of St Vincent, i. pp. 96, 97.
3 Instructions for the Government of U. S. Armies in the Field,

Art, 44,
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retaliatory measures to the operation of which all prisoners 
of war are subject.

Defeated and retreating troops are commonly the 
worst offenders against the laws of war. Grave charges 
were brought against the British forces under Sir John 
Moore during the hasty and demoralising retreat which 
ended so gloriously in the hard-won victory of Corunna. 
The French in Portugal subsisted their armies on the 
country, plundering everything they found and sweeping 
off without payment every article of food or raiment, 
every animal and every vehicle on which they could lay 
their hands1. When they came to retreat, they displayed, 
as was to be expected after such earlier training, “ a bar
barity seldom equalled, and never surpassed,” looting 
and burning every village and town through which they 
passed, and this by official sanction1 2 3 * *. The French system 
of war was, in the opinion of Wellington, the heritage of 
the levee en masse of the revolutionary days, and “the 
greatest evil that ever fell on the civilised world8.”

With the sufferings of long years of French domina
tion still fresh in mind, the triumphant Spaniards in 1813 
looked to the pillage of France for the building of their 
fortunes. Wellington did all that man could do to pre
serve the unhappy French peasantry from ill-usage. When 
his Spanish colleagues forwarded bitter complaints of orders 
which, as a sure preventive against marauding, kept their 
divisions under arms during the entire day, Wellington 
was quick with his reply :

“ Before I gave the orders of the —th,” he wrote to 
General Morillo, "of which you and the officers under 
"your command have made such repeated complaints; 
"I warned you repeatedly of the misconduct of your

1 Memorandum of Operations in 1810, Gurwood’s Dispatches, 504.
2 Wellington to the Earl of Liverpool, March 14, 1811, Gurwood’s 

Dispatches, 507.
3 Wellington to Baron Constant de Rebecque, 31 Jan. 1812. Gurwood,

623. Compare Segur, Expedition to Russia, Yol. i. pp. 93—95 and 103,
Yol. n. pp. 132, 133 ; ante, pp. 81, 82.
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“ troops, in direct disobedience of my orders, which I 
“ told you I could not permit; and I desired you to 
“take measures to prevent it. I have sent orders to 
“countermand those which I gave on the 18th; but I 
“ give you notice that, whatever may be the consequence,
“ I shall repeat those orders, if your troops are not made,
“by their officers, to conduct themselves as well-disci- 
“ plined soldiers ought.

“ I did not lose thousands of men to bring the army 
“ under my command into the French territory, in order 
“ that the soldiers might plunder and ill-treat the French 
“peasantry, in positive disobedience to my orders; and 
“ I beg that you, and your officers, will understand that 
“ I prefer to have a small army that will obey my orders,
“and preserve discipline, to a large one that is disobe- 
“ dient and undisciplined; and that, if the measures which 
“I am obliged to adopt to enforce obedience and good 
“ order occasion the loss of men, and the reduction of my 
“ force, it is totally indifferent to me; and the fault rests 
“ with those who, by the neglect of their duty, suffer their 
“soldiers to commit disorders which must be prejudicial 
“ to their country.

“I cannot be satisfied with professions of obedience.
“ My orders must be really obeyed, and strictly carried 
“ into execution; and if I cannot obtain obedience in one 
“ way, I will in another, or I will not command the troops 
“ which disobey me1.”

And, not satisfied with professions of obedience on the and mea- 
part of others, Wellington was not himself content with sures' 
mere denunciatory words. He devised regulations for the 
prevention of every disorder. Safeguards were, wherever 
possible, given; an officer, superior or non-commissioned, ' 
was cantoned in every house where troops were quartered, 
with orders to see to it that no soldier took away his arms 
from his cantonment or left it after dark: the rolls were 
constantly called en bivouac, and inspecting officers regu
larly visited every billet to receive any complaint: no

1 Wellington to General Morillo, Dec. 23, 1813, Dispatches, 862.
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foraging party was suffered to go out without an officer, 
and no supplies to be requisitioned except by responsible 
officials and under the protection of regular voucher and 
receipt. And when such precautionary measures failed 
of their object, the punishment of the transgressor was 
exemplary and speedy: officers were put under arrest and 
marauding soldiers promptly hanged1, 

his sue- By care such as this it came about that the terror- 
cess* stricken people who had fled from their homes when the 

French were quartered upon them returned when the 
* English came to occupy them2.

Irregular Wellington had, as on all else, very clear ideas as to 
frequent common cause of the demoralisation of an army.
®aus® of “I repeat,1” he wrote to Don J. de Carvajal, “ that officers 
sation in “ and soldiers without discipline or subordination are 
an army. «WOrse than useless; and that discipline and subordina- 

“ tion cannot be established in any army that is neither 
“paid nor fed3.” In 1813 he refused until secure of funds 
from England to lead the starving and vengeful Spanish 
troops over the frontier into France, since without pay 
and food they must plunder, and by plunder they would 
ruin all4.

(7) To le- Given, however, the most far-seeing of generals and
confisca^6 mildest mannered of soldiery, War must ever bear its
tion of pri-curse. Where War is necessary it is a mere calamity,
pertyPbe- where needless it is the worst of crime. Practice has
longing to introduced a wide toleration in the matter of the treat- enemy
subjects ment of the persons of non-combatants wherever found:
found in ^ ^as decided against the confiscation of enemy-owned
certain real property5: it has rendered inviolate debts public or 
situations.

1 See General Orders of various dates.
2 Evidence of Field-Marshal the Duke of Wellington before the

. Royal Commission for Inquiry into Military Punishments. Gurwood,
p. 928.

3 Wellington to Don J. de Carvajal, 19 Feb. 1813, Dispatches, 737.
4 Wellington to Earl Bathurst, 21 Nov. and 21 Dec. 1813, Ibid. 852 

and 861. Cf. Wellington to the Marquess Wellesley, Aug. 8, 1809, “ A 
“ starving army is actuaUy worse than none.” Memoirs and Correspond
ence of the Marquess Wellesley, in. p. 47.

6 The receipt by the subject of one belligerent of the rents of real
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private due to private individuals; it has greatly limited (l) Private 
the sphere within which private property of any descrip- of the^ub- 

tion lying within invaded territory may be affected by a 
belligerent operations, has confined booty to state-owned state 
property and the produce of the sack of a stormed city, belligerent 
and has prohibited all indiscriminate looting. But not within his 
yet have we attained to the state for which Franklin auhe*out-
sighed1, and reduced hostilities to a mere duel of national break of. . war or
champions, after the fashion of the ancient Trial by coming in
Combat. The private property of the belligerent ship-thereafter
owner or merchant is still liable, save when protected by
the neutral flag, to capture at sea, and the right to seize

property lying within the dominions of the other will, however, be well- 
nigh impossible under the strict rule of non-intercourse.

1 “ There are three employments which I wish the law of nations 
“ would protect, so that they should never be molested nor interrupted 
“by enemies even in times of war: I mean farmers, fishermen and 
“merchants.” Franklin. See Woolsey, Intro, to Study of Int. Law,
§ 128. Compare the Treaty of Commerce between the King of Prussia 
and the United States of America signed at the Hague Sep. 10, 1785,
Art. xxiii. “ S’il snrvient une guerre entre les Parties Contractantes, les 
marchands de l’un des deux Etats qui r6sideront dans l’autre, auront la 
permission d’y res ter encore neuf mois, pour reeueillir leurs dettes 
actives et arranger leurs affaires; apres quoi ils pourront partir en toute 
liberty et emporter tous leurs biens, sans 6tre molest^s ni emp6ch6s.
Les femmes et les enfans, les gens de lettres de toutes les faculty, les 
cultivateurs, artisans, manufacturers et pdcheurs, qui ne sont point 
arm6s, et qui habitent des villes, villages ou places qui ne sont pas 
fortifies, et en g6n<Sral tous ceux dont la vocation tend k la subsistance et 
a l’avantage commun du genre humain, auront la liberty de continuer 
leurs professions respectives, et ne seront point molest6s en leurs 
personnes, ni leurs maisons, ou leurs biens incendi6s, ou autrement 
detruits, ni leurs champs ravages par les armies de l’ennemi au pouvoir du 
quel ils pourraient tomber par les 6vbnemens de la guerre; mais si l’on 
se trouve dans la n6cessit6 de prendre quelque chose de leurs propri6t6s 
pour l’usage de l’armSe ennemie, la valeur en sera payde a un prix 
raisonnable. Tous les vaisseaux marchands et commerpans, employes & 
l’echange des productions de difterens endroits, et par consequent 
destines & faciliter et a repandre les n6cessitds, les commodites et les 
douceurs de la vie, passeront librement et sans etre molestds. Et les 
deux Puissances Contractantes s’engagent a n’accorder aucune com
mission a des vaisseaux armes en course, qui les autorisat k prendre ou 
a detruire ces sortes de vaisseaux marchands, ou a interrompre le com
merce.” Martens, Recueil, n. p. 576.

W. 19
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is confis- on the outbreak of war ordinary movables lying within 
though not state-limits, and being the property of subjects of a hostile 
ipso facto Power, must still be ascribed to a belligerent1. The 
ed. most reasonable and well supported doctrine makes 

enemy-owned personal effects being or coming within 
state-boundaries after the commencement of hostilities 
confiscable though not ipso facto confiscated2.

Brown v. “ However strong,” says the American Chancellor 
SUt^lted Kent, “ the current of authority in favour of the modern 

“and milder construction of the rule of national law on 
“this subject, the point seems to be no longer open for 
“discussion in America; and it has become definitely 
“ settled in favour of the ancient and sterner rule, by the 
“ Supreme Court of the United States. The effect of war 
“ upon British property, found in the United States, on 
“land, at the commencement of the war, was learnedly 
“discussed, and thoroughly considered, in the case of 
“ 'Brown’; and the Circuit Court of the United States, at 
“ Boston, decided, as upon a settled rule of the law of 
“nations, that the goods of the enemy found in the 
“ country and all the vessels and cargoes found afloat in 
“ the ports of the United States at the commencement of 
“hostilities, were liable to seizure and confiscation, the 
“exercise of the right resting in the discretion of the 
“ sovereign of the nation. When the case was brought up, 
“on appeal, before the Supreme Court of the United 
“ States, the broad principle was assumed, that war gave 
“to the sovereign full right to take the persons, and 
“confiscate the property of the enemy, wherever found; 
“and that the mitigations of this rigid rule, which the 
“ wise and humane policy of modern times had introduced 
“ into practice, might, more or less, affect the exercise of 
“ the right, but could not impair the right itself8.”

(2) Private The movement in the direction of the exemption from 
of thesub- capture of private property at sea has scarcely as yet

1 Lindo v. Rodney, Dougl. 613.
2 Brown v. United States, 8 Cranch 110.
3 Kent, Comm, on International Law, ed. J. T. Abdy, pp. 196—7.
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passed beyond the field of purely theoretic argument1, jeot of a
Two nations have taken the lead in its support. In state
America Monroe, Marcy and Fish have followed in the h-g
track pursued in earlier days by Benjamin Franklin, and own na-
in recent years the statesmen of the young Italian kingdom thatfof
have stood forth on the same side. In the treaty of peace an ally on
signed at Zurich on November 10, 1859, which put an geas#
end to the War of France in alliance with Sardinia against The move-
Austria, it was agreed that “ to diminish the evils of War, the ex_
“ and by an exceptional departure from the law generally of
“ observed, the captured Austrian vessels which have property
“ not yet been condemned as Prizes shall be restored1 2.55

In 1865 Italy introduced into her marine code a pro- ture has
vision prohibiting the capture by her men-of-war ofj^g^p
merchantmen belonging to any hostile state, which should support in . o o j 7 practice
be willing to adopt a similar war-practice, and in 1871 ’
she concluded a treaty with the United States, whereby 
the exemption of all private property at sea, except that 
of the blockade-runner and contraband-trader, was ex
pressly recognised. In the war of 1866 the new war- 
practice was followed by the three belligerents, Italy,
Austria and Prussia, and in 1870 Prussia made an un
successful attempt to induce France to adopt it3. But 
the cold reception which the majority of naval powers 
have as yet accorded to this supposed mitigation of strict 
war-right hardly encourages the hope of its early general 
acceptance.

And it may be well doubted whether the proposed and is of 
alteration would indeed confer upon mankind the un- t^naWe8 

mixed blessings which its advocates claim as its result4 *. utility.

1 Maine, Int. Law, Lect. vi. Hall, Int. Law, Part hi. chap. iii. 
Ortolan, Dipl, de la Mer, Tom. ii. Liv. 3, ch. ii.

2 Hertslet, Map of Europe by Treaty, ii. p. 1382.
The vessels and cargoes released under this confessedly exceptional 

arrangement were, however, only restored on payment of all expenses, no 
indemnity was granted for prizes sunk or destroyed, and the decisions of 
Prize Courts were not avoided.

3 Hall, Int. Law, Part iii., chap. iii. § 147.
4 Ortolan, Dipl, de la Mer, Tom. n. Liv. 3, c. ii.

19—2
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The ex
emption 
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ture of 
private 
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would tend 
to render 
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less un
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and more 
prolonged.

(3) In 
certain

For (a) the mercantile marine of a nation forms a real 
part of its naval power: its seamen and its vessels are 
ever ready to recruit the failing forces of the national 
fleet, in a word, to be transformed into a regular com
batant arm. The innocent liner of to-day may be the 
noxious transport of to-morrow, and in no long time a 
dangerous cruiser. And to preserve the potential materiel 
is to prolong the possibility of war.

(ib) Were the belligerent mercantile marine and its 
freight exempted from hostile capture, a powerful naval 
state would be helpless before the inaction of its oppo
nent. Such a power, deprived of the right to seize and 
condemn, would be compelled to permit the uninter
rupted conveyance of all “the sinews of war” to an 
enemy who feared to send a single man-of-war to sea, and 
that enemy would be enabled by his very weakness to 
sustain for a longer period an unavailing war.

(c) Why, in any case, should food-stuffs or shoe-leather 
conveyed by sea be free from the obligations of requisi
tion and contribution to which they would on land be 
subject ?

And, lastly, (d) is it well in point of prudence to loosen 
that bond of private interest which ties the sympathies 
of trading nations to the chariot wheels of Peace ? Is it 
not well that the curse of war should weigh heavy on 
private subjects as well as on public agents, and that, if it 
may be, in bloodless1 fashion? In a word, may we not 
doubt whether in point of policy it were wise to advocate 
a fancied reform which must tend to make wars less 
unpopular and more prolonged ?

In one important particular, however, definite progress

1 Froissart supplies a quaint illustration of the revolution in ideas 
wrought by the progress of invention and modern manners. “Combats,” 
says he, “ at sea are more destructive and obstinate than upon land, for 
“it is not possible to retreat or flee—everyone must abide his fortune 
“ and exert his prowess and valour.” Froissart, Chronicles, i. e. l. The 
crew of a captured armed vessel in the days of Chivalry were commonly 
slain to a man or driven to “walk the plank.” Ibid. cc. xliv. cli. 

(Hafod Additions).
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has been made in the direction of the exemption of private 
property from hostile maritime capture. Modern usage 
has affirmed with growing confidence the certainty of the 
protection afforded by the flag of the neutral merchant
man to the goods of a belligerent1.

The framers of the Gonsolato del Mare were content to 
adopt the simple rule of common sense, “Confiscate the 
“goods of your enemy; respect the property of your 
“ friend.” They declared, therefore, for the condemnation 
of an enemy’s goods found under the neutral flag on the 
high seas, and for fihe release of neutral property laden on 
board a captured belligerent vessel. In either case they 
regulated equitably the question of freight2. It says 
much for the intrinsic justice of this rule that it main
tained its place alike in theory and practice for more than 
five long centuries, that it commended itself to the great 
jurists of every nation, and that treaties were uniform in 
its support until the days of Henry IV. of France and of 
Dutch Independence.

Early practice displayed but small traces of any par
ticular care for the comfort of the neutral carrier. The 
Venetians and Genoese when at war searched the ships 
of the neutral Greeks and made prisoners of the subjects 
of their opponents found hidden on board3. Edward I., 
granting a charter to foreign merchants, reserved the 
right to prevent any trading with his enemies4, and 
Elizabeth in 1597, though she had the grace to apolo
gise for her conduct, captured Hanseatic vessels found 
trading with Spain5.

1 Manning, Law of Nations, Book v. chap. vi. Ward, Treatise on 
Maritime Law. Jenkinson, Discourse on the Conduct of the Government 
of Great Britain in respect to Neutral Nations.

2 Consolato del Mare, Cap. 273. Jenkinson, Discourse, p. 23. Man
ning, Law of Nations, ed. Amos, p. 280. Ward, Treatise on Maritime 
Law, pp. 30—31.

3 Grotius, De Jure Belli ac Pads, Lib. iii. cap. vi. 6 note. Jenkinson, 
Discourse, p. 23—24 citing Nicep. Grogoras, Lib. ix.

4 Rymer, Foedera, n. 2. 747. Jenkinson, Discourse, pp. 26—29.
5 Thuanus, Lib. xcvi. Grotius, De Jure Belli ac Pads, Lib. iii. cap. i. 

5 note. Jenkinson, Discourse, p. 28.
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and of the 
advised 
recog
nition of 
Grotius,

Albericus
Gentilis,

Bynker-
shoek,

andVattel.

Grotius was so far from holding the doctrine which 
was expressed in the subsequently famous jingle “Free 
“ Ships, Free Goods,’’ that he vented by implication the 
opinion that neutral carriers might in certain cases be 
penalised on account of their conveyance of belligerent 
merchandise. The fact, he said, that goods were discovered 
on board an enemy’s ship only afforded a strong presump
tion that they too were the property of the enemy, and so 
in like manner the vessel of a friend did not become lawful 
prize on account of an enemy’s goods laden thereon, unless 
the lading took place with the consent of the shipowner1.

Albericus Gentilis held the view that the goods of an 
enemy found under the neutral flag were confiscable by 
the captor subject to the payment of freight2. Bynker- 
shoek, Dutchman though he was, was less generous to 
the neutral carrier and doubted his right to freight3.

Vattel without hesitation adopted the ancient rule in 
all its fulness. “If we find,” he said, “an enemy’s effects 
“ on board a neutral ship, we seize them by the rights of 
“war: but we are naturally bound to pay the freight to 
“ the master of the vessel, who is not to suffer by such 
“ seizure. The effects of neutrals, found in an enemy’s 
“ship, are to be restored to the owners, against whom 
“ there is no right of confiscation,—but without any allow- 
“ ance for detainer, decay, &c. The loss sustained by the 
“neutrals on this occasion is an accident to which they 
“ exposed themselves by embarking their property in an 
“enemy’s ship; and the captor, in exercising the rights of 
“war, is not responsible for the accidents which may 
“ thence result, any more than if his cannon kills a neutral 
“ passenger who happens unfortunately to be on board an 
“ enemy’s vessel4.”

1 De Jure Belli ac Pads, Lib. iii. cap. i. 5 note 4. Ibid. cap. vi. 6 note.
2 Albericus Gentilis, De Advocatione Hispanica, Lib. i. cap. 28.
3 Ratione consulta non sum qui videam, cur non liceret capere res 

hostiles quamvis in navi arnica repertas, id enim capio, quod hostium 
est, quodque jure belli victori cedit. Bynkershoek, Quaes. Jur. Publici, 
Lib. i. cap. 14. Jenkinson, Discourse, p. 18.

4 Yattel, iii. c. 7 §§ 115, 116.
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The Dutch were the pioneers in making the advocacy 
of the freedom of the neutral trading-flag a matter of 
definite policy.

In 1575 they themselves brought in neutral vessels 
which were engaged in carrying Spanish goods between 
Flanders and Spain, and no freight was paid to the ship
owners on the condemnation of their cargoes1. In 1599 
they forbade the people of any nation to carry any mer
chandise into the Peninsula, and Henry IV. of France 
was compliant enough to prohibit any such trade for six 
months on the part of his subjects1 2. In 1646 they again 
refused alike to subjects and neutrals the right to convey 
provisions or any other merchandise to Spain, alleging, 
as an excuse seemingly, that the Spaniards after having, 
under the appearance of commerce, allured foreign vessels 
to their ports, were wont to detain them, and employ 
them as men-of-war3.

In 1689, when leagued with England against France, 
they entered into a convention4 with their ally for the 
total prohibition of any trade on the part of neutrals with 
the common enemy. Sweden and Denmark strongly pro
tested against this unwonted extension of belligerent right, 
and ultimately obtained redress5.

When neutral, however, the Dutch took the lead 
in advocating the principle “Free Ships, Free Goods,” 
and stipulated in numerous treaties for its adoption. In 
return they granted, in most instances, the principle 
“Enemy Ships, Enemy Goods.”

The practice of the total prohibition by a belligerent 
of neutral traffic with his enemy was never in great favour,

The Dutch 
neutral 
carriers 
were the 
first to ad
vocate 
syste
matically 
the prin
ciple,
“ Free 
Ships, 
Free 
Goods.” 
They,how
ever, from 
time to 
time en
forced a 
stricter 
law.

They ne
gotiated 
for the 
combina
tion “Free 
Ships,Free 
Goods; 
Enemy 
Ships, 
Enemy 
Goods.”

1 Camden, Annales, Anno 1576. Meterani Historia Belgica, Lib. v. 
p. 158. Grotius, De Jure Belli ac Pads, Lib. iii. cap. i. 5 note. Ward, 
treatise on Maritime Law, p. 51.

2 Grotius, Hist. 8, pp. 639—640. Jenkinson, Discourse, pp. 33—34.
3 Grotius, Hist. 15, p. 829. Yattel, iii. c. 7 § 112 note.
4 The Treaty of Whitehall, Aug. 22, 1689. Dumont, Corps Dipl. vn. 

ii. 238. Ward, Treatise on Maritime Law, pp. 3—4.
5 Yattel, iii. c. 7 § 112. Jenkinson, Discourse, pp. 35—37. Manning, 

Laio of Nations, Book v. chap. iv.
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and was condemned as well by jurists as in a long suc
cession of treaties during the 17 th and 18th centuries1. 

France France was in the days of her marine greatness ever
days'ofher the champion of the strictest exercise of belligerent rights, 
maritime Her standing practice is to be sought not in her treaties 
the^ham^ but in her ordinances. In the sixteenth century she was 
pion of the content to couple with the confiscation of the goods of her 
exercise of enemy found under the neutral flag the principle “ Enemy 
ri^ht?rent “ Ships, Enemy Goods2.” In 1681, enunciating the simple 
She pro- maxim “La robe ennemie confisque la marchandise et le 
Hfclthe1 “vaisseau ami” she adopted the doctrine of infection, and 
doctrine of comprised in one sweeping condemnation the property of 
Infection. fr*enc[ an(j foe whenever found in conjunction on the high 

sea; not only did she confiscate the goods of her enemy 
under the neutral flag, but she condemned the goods of a 
neutral found under the enemy flag, and the vessel of the 
neutral carrier of enemy merchandise3.

This extreme measure of severity France continued to
proclaim from time to time in her edicts and to mete out
in her practice. “ The French/’ wrote Hill to Sir George
Rooke in 1704, “take all ships, Venetians, Genoese, Floren-
“ tines, &c. if they find them laden from England, Holland
“ or Portugal. I hope you take everything which is laden
“ with French or Spanish goods4.”

In 1744 In 1744 a return was made to the older and milder
u^tfuT68 Pra°tice: neutral property found under the enemy flag
Rule was involved in the condemnation of the vessel, and
Goods™*7 enemy goods under the neutral flag were likewise con-
Enemy demned, but the vessel of the neutral carrier was released. 
Ships.”

1 Several instances of such prohibition are cited by Grotius, De Jure 
Belli ac Pads, Lib. in. cap. i. 5 note.

2 In the Ordonnances of 1543, Art. 42 and 1584, Art. 69. Ortolan, 
Dipl, de la Mer, Tom. n. Liv. 3, ch. v. pp. 85 et seqq.

It seems fairly clear, however, that even under the Ordonnance of 
1584 neutral ships captured whilst carrying enemy goods were confiscated 
with their cargoes. See M. Boreel to J. de Witt, Dec. 26, 1653. 
Jenkinson, Discourse, p. 38.

3 Naval Ordonnance of 1681, Title ix.
4 Hill to Sir G. Rooke, ^ Aug. 1704, Diplomatic Correspondence, i. 

p. 405.
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In the Reglement of 1778 the principle of “Enemy Ships, 
“Enemy Goods” was coupled with that of “Free Ships, 
“ Free Goods,” but it was expressly stipulated that the 
neutral flag should not cover the blockade-runner nor the 
contraband-trader, the vessel carrying contraband being 
condemned when noxious goods composed three quarters 
of the cargo.

It was at this period that France took up the cause 
of the neutral carrier as a question of very practical 
politics, and joined the United States and the Dutch 
traders in advocating the principle of “ Free Ships, Free 
“Goods,” a principle commonly, though not always, coupled 
with the logical annex, “ Enemy Ships, Enemy Goods1.”

The earnest and persistent attempt of Ortolan to 
secure for France the glory of the premier place among 
the supporters of neutral rights, and to throw upon 
England the odium of a war-practice of exceptional and 
unjust severity, affords a curious picture of a logical and 
judicial intellect struggling in the meshes of a futile 
patriotism. The attack upon the English maritime war
fare of the latter half of the eighteenth century is merely 
suggestive; it is suggestive of the occasion of the altered 
tendency of French counsels: it is suggestive of Boscawen 
and Hawke, Rodney and Jervis, Pellew and Saumarez, 
of a captured Comte de Grasse1 2, a baffled tyrant and the 
blind fury of a Decree of Fontainebleau3.

In 1778 
she adopts 
“ Free 
Ships,
Free
Goods,
Enemy
Ships,
Enemy
Goods.”

She takes 
up the 
cause 
of the 
neutral 
carrier.

This was a 
natural 
con
sequence 
of the 
maritime 
supremacy 
of Great 
Britain.

1 The principle “Free Ships, Free Goods” was supported in con
junction with that of “Enemy Ships, Enemy Goods” in the following 
amongst other treaties: France and U. S. 1778, France and Mecklenburg 
1779, France and Great Britain 1786, France and U. S. 1800, U. S. and 
Sweden 1783, U. S. and Holland 1782. It was adopted without the 
additional stipulation in the treaties of France and Holland 1785, France 
and Hamburg 1789, U. S. and Prussia 1785, U. S. and Spain 1795, 
U. S. and Tripoli 1796 and 1797. Amongst earlier treaties adopting 
the double jingle were those of Great Britain and Portugal 1654, Great 
Britain and Spain 1667, Great Britain and France 1713. Martens, 
Recueil, and Chalmers, Treaties.

2 Memoirs of Lord Be Saumarez, i. chap. iv. Diaries and Corre
spondence of the Earl of Malmesbury, i. 508.

3 Manning, Law of Nations, Book v. chap. x.
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The assertion of a special kindness on the part of 
France for the neutral carrier before 1681 would have 
astonished and bewildered Boreel and John de Witt as 
much as must that other declaration of Louis XVI., that 
his war with England had no other ground than his 
attachment to the principle of the liberty of the seas, 
have charmed and delighted the Powers of the First 
Armed Neutrality1. It would have been received by the 
neutrals of 1646 and 1653 with applause such as that 
with which American statesmen of 1794—98 wTould have 
hailed the claim of peculiar leniency for French practice 
subsequent to 1778, or Nelson have greeted Ortolan’s 
account of the Battle of Copenhagen2.

In 1646 France and Holland suspended by convention 
for four years the execution of the articles of the Ordonnance 
of 1584 which asserted the rule that “la robe d’ennemi 
“confisque celle d’ami3” and adopted for the time being, 
as the Dutch negotiators thought, the doctrine that the 
neutral flag covered the cargo with the exception of con
traband of war. But, to his vast amazement doubtless, 
Boreel, the ambassador of the United Provinces, negotiat-

1 Reply of the French Court to the Declaration of the Empress of 
Russia concerning Neutral Commerce April 25, 1780, Martens, Recueil, 
iv. p. 346.

2 “L’escadre danoise, embossee et inf^rieure de moitie a celle des 
“Anglais, s’y couvrit de gloire; Nelson, qui d’abord n’avait pas voulu 
“obeir aux signaux que lui faisait l’amiral Parker de cesser le feu, 
“ fut oblige de s’&oigner apres quatre heures de combat, et ne sauva son 
“escadre qu’k la faveur d’une suspension d’armes.” Ortolan, Dipl, de 
la Her, Tom. n. Lib. 3, chap. v. p. 143.

3 “En attendant qu’on ait fait un bon reglement, on sursoiera 
“pendant quatre ann6es, a l’dgard des sujets des Sieurs 6tats-Gen6raux, 
“a P execution des articles de l’ordonnance du roi Henry III, de 1584, 
“portant que les marchandises appartenant aux ennemis donnent lieu 
“ a la confiscation de celles des amis; en telle sorte que les navires qui 
“ trafiqueraient avec la patente de l’amiral des Provinces-Unies, seront 
“ libres et rendront aussi toute leur charge libre, bien qu’il y eut dedans 
“ de la marchandise, meme des grains et legumes, appartenant aux 
“ennemis; sauf et excepts toutefois les marchandises de contrebande 
“ de guerre.”

Treaty between Holland and France 1646, Art. 1. Ortolan, Dipl, de 
la Mer, Tom. n. Liv. 3, chap, v, p. 110.
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ing, on the expiration of the stipulated period, for a 
permanent understanding, discovered that the French 
commissioners were of opinion that the arrangement of 
1646 had only exempted from condemnation the vessel of 
the neutral carrier of enemy goods, and was driven to 
despair of securing the recognition of the principle “Free 
“ Ships, Free Goods1.” “I have obtained,” he wrote to 
the Grand Pensionary, “ the abrogation of that pretended 
“ French law, that enemies’ property involves in confisca- 
“ tion the property of friends; so that, if henceforward any 
“ goods belonging to the enemies of France be found in a 
“neutral Dutch vessel, these goods alone will be liable to 
“condemnation; and the vessel will be released, to- 
“gether with all the other property on board. But I 
“find it impossible to obtain the object of the twenty- 
fourth article of my instructions, which says that the 
“ immunity of the vessel shall extend to the cargo, even if 
“enemies’ property1 2.” And the Dutch did not in fact 
obtain from France until 1662 the recognition of the 
combined rules “Free Ships, Free Goods; Enemy Ships, 
“Enemy Goods.” Holland had meanwhile secured its 
acceptance by Spain in 1650 and by Great Britain in 
16683 and 16744, and Great Britain had in 1654 made a 
similar concession to Portugal.

Spain regularly adopted the policy of France with 
regard to neutral commerce, and the Spanish edicts of 
1702 and 1718 were modelled on the French Ordonnance 
of 1681.

England from time to time adopted in her treat:ies

1 “Leurs H. H. P. P. m’ont dcrit le 26 novembre dernier que je 
“ devois faire les plus grandes instances pour obtenir l’abolition de 
“ l’injuste loi, que la robe d'ennemi confisque celle d'ami. Permettez-moi 
“ de vous dire que cela est impossible, si l*on ne conclut auparavant une 
“ bonne alliance avec cet couronne.” Boreel to J. de Witt, Dec. 11, 1654.

2 Vattel, iii. c. 7 § 115 note.
3 Articles touching Navigation and Commerce, concluded at the Hague 

Tv Feb. 166J, Art. 10; Chalmers, i. p. 165.
4 Treaty concluded at London Dec. 1, 1674, Art. 8; Chalmers, i.

p. 182.
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with France and Holland1 under the stress of political 
circumstances1 2 the principle of “Free Ships, Free Goods,” 
but her general practice followed the lines of the Con- 
solato del Mare.

When the French condemned certain English neutral 
vessels for the carrying of Spanish belligerent goods, and 
Leicester complained, he was answered that the English 
always acted in this manner; but Sir Henry Martin, to 
whom the question was referred, absolutely denied any 
such practice on the part of the English Court of Ad
miralty, and declared that “Neither the law nor practice 
“ hath ever been here to confiscate the goods of friends 
“for having enemies’ goods among them: we are so far 
“ from doing any such act of injustice, as when in time of 
“ war we have met with any such prizes, the freight hath 
“ always been paid by the taker for those enemies’ goods 
“ that he took, and those that belonged unto friends were 
“ duly restored to them3.”

The first sovereign who ventured to assert the principle 
of “Free Ships, Free Goods” as a rule of general inter
national law was Frederick the Great of Prussia, himself 
no practical exponent of a specially mild war-practice.

In 1734 a sum of £80,000 was advanced by Dutch 
and British capitalists to the Emperor Charles VI. on the 
security of his Silesian revenues. In 1742 Silesia was

1 Great Britain and Holland 1668 and 1674. Great Britain and 
France 1677, 1713 and 1786. Chalmers, i. pp. 165, 182, 402, 580. 
Martens, Recueil, ii. 693.

2 Jenkinson, Discourse, pp. 67—9. This work was written to justify 
the conduct of Great Britain in capturing during the Seven Years’ 
War French property under the Dutch neutral flag. The remon
strances of the Dutch being grounded on the Anglo-Dutch treaties of 
1668 and 1674, Jenkinson labours to show that the condescension of 
Great Britain to Holland in 1668 and 1674 was recalled by the failure of 
the States-General to comply with the requisition made by Great Britain 
in 1756 for the supply to her against France of the succours to which she 
was entitled under the treaties. Discourse, pp. 71 et seqq.

3 The Sidney Papers, Northumberland to Leicester, Nov. 5, 1640,
cited by Jenkinson, Discourset pp. 30—31. Manning, Law of Nations, 
ed. Sheldon Amos, pp. 324—325.



ABNORMAL INTERNATIONAL LAW. 301

ceded to Prussia by the treaty of Breslau, by the ninth 
article of which Frederick covenanted to take over with 
his conquest all liabilities in respect of this debt. In 1744 
war breaking out between France and England, English 
cruisers captured some Prussian vessels, whose cargoes 
were under circumstances of no little hardship condemned 
as contraband. Irritated beyond measure the Prussian 
monarch referred to a Commission the question of the 
conduct of the English and of the legality of sequestrating 
the funds of the Silesian creditors by way of reprisal. It the 
was, perhaps, under the circumstances by no means re- «™xposi- 
markable that the Prussian Commissioners reported in ^on des 
favour of the proposed sequestration. But a wide exten- 1752 a.d. 

sion of charitable construction is required to suppose that 
the framers of their “ Exposition des Motifs1” were actuated 
by no worse influence than that of sheer and unpardonable 
ignorance, when they ventured to affirm that the action of 
the English in the capture of contraband property under 
the Prussian flag was “non seulement contraire au droit 
“ des gens, mais aussi a tous les trails que jamais furent 
“ conclus entre des puissances maritimes.”

The first treaty which deviated from the Rule of the 
Gonsolato del Mare in according immunity to enemy 
property under the neutral flag was, seemingly1 2, that 
between France and the Porte in 1604, which stipulated 
for the freedom alike of French neutral goods laden on 
board belligerent vessels, not being privateers, and of 
belligerent goods under the French neutral flag3. The 
first treaty between Christian powers proceeding on

1 The “Exposition of the Motives founded upon the universally 
“ received Law of Nations, which have determined the King of Prussia,
“ upon the repeated instances of his subjects trading by sea, to lay an 
“ attachment upon the capital funds which his Majesty had promised to 
“ reimburse to the subjects of Great Britain in virtue of the peace treaties 
“ of Breslau and Dresden ” appeared in 1752. Ward, Treatise on 
Maritime Law, p. 71. Manning, Laio of Nations, ed. Sheldon Amos, 
pp. 292—298.

2 Manning, Law of Nations, p. 315.
3 Dumont, Corps Dipl. v. 11, 40,
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similar lines was, if the French were sincere in their 
interpretation of their treaty of 1646 with the Dutch, 
that between the United Provinces and Spain in 1650, 
which adopted the combined rules “Free Ships, Free 
“ Goods; Enemy Ships, Enemy Goods1.” Four years later 
England admitted for the first time both these principles 
in her treaty with Portugal2.

The The English reply to the astounding claims of Prussia
English form 0f a letter from the Duke of Newcastle,reply to the s #
Prussian based upon a report of four jurists, of whom the most 
wasunan- famous was Murray, subsequently Lord Mansfield, a re- 
swerable. joinder so convincing and crushing as to be held in the 

opinion of contemporaries a veritable “Rdponse sans 
“replique3.” Subsequent political events, however, dic
tating a rapprochement between Frederick and Great 
Britain, the dispute was settled by particular treaty, 
whereby Frederick undertook to fulfil his Silesian en
gagements in consideration of the payment by England 
of £20,000 byway of compensation to the injured Prussian 
shipowners.

M. Hiibner Three years after the Treaty of Westminster appeared 
^Free ^ treatise of M. Hiibner4, a Danish civilian, who, regard- 
Ships,Free less alike of usage and treaty stipulation in the past, 

boldly claimed for the immunity of the neutral flag the 
sanction of the Law of Nature, pressing into service that 
favourite fiction5 of subsequent similarly minded special

1 Dumont, Corps Dipl. vi. i. 571.
2 Art. 23, Ibid. vi. n. 84. Chalmers, Treaties, ii. p. 280.
3 Montesquieu, Lettre 45, cited by Ward, Treatise on Maritime Law, 

pp. 74—5. “Perhaps few pieces in any language can stand in com
parison with it, for elegance, perspicuity, art and argument.” Horace 
Walpole, Memoirs, i. p. 261.

4 i(De la Saisie des Batimens neutres, ou du droit qu’ont les nations 
“ belligerantes d’arreter les navires des peuples amis.” La Haye, 1759. 
The “ Discourse on the Conduct of the Government of Great Britain in 
“ respect to Neutral Nations ” by Charles Jenkinson, afterwards Earl of 
Liverpool, which maintained the right of British cruisers to bring in 
during the war with France Dutch neutral vessels laden with French 
property, with naval or military stores or the produce of the French West 
Indian Islands, appeared in 1757.

5 A fiction whose character becomes sufficiently evident from the

trooas 
the sup
port of 
Natural 
Law,



ABNORMAL INTERNATIONAL LAW. 303

pleaders, the assumed exterritoriality of all vessels upon 
the high seas. Hiibner, doubtless, in his care for neutral 
privileges was actuated no little by the patriotic desire to 
further the trading interests of his native state. And it 
remained for that state in conjunction with her sister 
Northern Powers to make the next great campaign on 
behalf of the neutral flag in the field of practical politics. 
The new departure took the striking form of the First 
Armed Neutrality.

The Armed Neutrality of 1780 was an outcome of the 
intrigues of Count Panin working in the interests of 
France and Prussia upon the vanity of the Empress 
Catharine, who was herself well-inclined to British views1. 
Already in 1778 Sweden and Denmark had approached 
the Empress with formal proposals for the formation of a 
combined fleet for the protection of the neutral trade of 
the north against all attack2. It was not until early in 
1780 that, chafing under the indignities to which she 
deemed herself to have been subjected by the submission 
of her neutral commerce to the belligerent right of search, 
she caused to be presented to the three belligerent Courts 
of London, Versailles and Madrid a Declaration, wherein 
she set out certain principles which, without departing 
from the strict and rigorous neutrality which she had 
hitherto inviolably observed, she expressed herself deter
mined alike to adopt and effectively defend8. She took
consideration that it would protect the contraband-trader and the block
ade-runner equally with the carrier of ordinary innoxious enemy 
property.

1 Diaries and Correspondence of the Earl of Malmesbury, i. pp. 219 et
seqq. Sir J. Harris to Viscount Stormont, 1780; Ibid. i. 299.
Same to Same, ££ May, 1780, Ibid. i. 307. Sir James Harris to Hugh 
Elliott, t7¥ Feb. 1782, Ibid. i. pp. 485 et seqq.

2 Mr Harris to the Earl of Suffolk, \\ Dec. 1778, Ibid. i. pp. 219—220. 
Lord Hillsborough was unfortunate enough to excite the wiath of 
Catharine by a jesting remark that “ Her Imperial Majesty’s commercial 
“ navy was already the best guarded in Europe, as she had a man-of-war 
“ to each merchantman.” Diaries and Correspondence of the Earl of 
Malmesbury, i. p. 219.

3 Declaration of Her Majesty the Empress of all the Russias to the 
Courts of London, Versailles and Madrid, Martens, Recueil, n. p. 74.
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The value 
of the 
Neutral

this step, she said, with the more confidence “qu’Elle 
“ trouve consignes ces principes dans le droit primitif des 
“peuples, que toute nation est fondde a r^elamer, et que 
“les Puissances belligerantes ne sauroient les invalider 
“ sans violer les loix de la neutrality, et sans desavouer 
“ les maximes qu’elles ont adoptees, nommement dans 
“ differens traites et engagemens publics/’

The principles proclaimed in this imposing fashion in 
the name of Neutrality and universal justice are set forth 
in five articles.

“1. Que les vaisseaux neutres puissent naviguer libre- 
“ment de port en port et sur les cdtes des nations en 
“ guerre.
. “2. Que les effets appartenans aux sujets des dites
“Puissances en guerre, soyent fibres sur les vaisseaux 
“ neutres a l’exception des marchandises de contrebande.

“3. Que lTmperatrice se tient quant a la fixation 
“de celles-ci a ce qui est dnoncd dans l’Art. X. et XI. 
“de son traitd de commerce avec la Grande-Bretagne, 
“en ytendant ces obligations a toutes les Puissances en 
“ guerre.

“4. Que pour determiner ce qui caracterise un port 
“ bloque, on n’accorde cette denomination qu’a celui, oil il 
“ya par la disposition de la Puissance, qui l’attaque avec 
“ des vaisseaux arretes et suffisamment proches, un danger 
“ Evident d’entrer.

“5. Que ces principes servent de regie dans les pro- 
“ cedures et les jugemens sur la legality des prises1/’

These articles became the basis of the First Armed 
Neutrality1 2. The reception accorded to the Imperial

1 Martens, Recueil, n. p. 75. Diaries and Correspondence of the Earl 
of Malmesbury, i. p. 291.

2 The precise extent of the term Contraband being in the various acts 
of accession set out in detail, and the fifth Article of the Imperial 
programme being further explained, the principles of the First Armed 
Neutrality were four; viz.

(1) “Que les vaisseaux neutres puissent naviguer librement de port 
“ en port et sur les cdtes des nations en guerre.”

(2) “Que les effets appartenans aux sujets des dites Puissances
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Declaration by the various Powers of Europe, and its Code of
ultimate fate forms a sufficient comment upon its cha- expression
racter. of opinion

lessenedGreat Britain, struggling desperately with a host of by the 
foes, with the combined force of her revolted Colonies and circum_ 
of her ancient enemies France and Spain, could little attending 
afford to forfeit the goodwill of the first Power of the tion°rma 
North. Yet the British Government, preferring to risk 
the loss of an all-powerful ally rather than adopt that 
attitude of politic complaisance which their ambassador at 
St Petersburg—the astute and able Harris1—urgently 
advised2, returned a reply of simple and unyielding dignity.
During the whole course of the war, said the ministers of Attitude 
George III., in which His Majesty was then engaged in towards5 
consequence of the aggression of France and Spain, he the League 
had manifested those sentiments of justice, equity and Britainf 

moderation which were wont to govern all his dealings.
He had regulated his conduct towards friendly and neutral 
Powers in accordance with theirs in his regard, conforming 
it to the clearest and most generally recognised prin-

“en guerre, soient libres sur les vaisseaux neutres a l’exception des 
“marchandises de contrebande.”

(3) “ Que pour determiner ce qui caracterise un port bloque, on 
“ n’accorde cette denomination qu’a celui, oft il y a par la disposition de 
“ la Puissance, qui l’attaque avec des vaisseaux arretes et suffisamment 
“proches, un danger evident d’entrer.”

(4) “ Que les vaisseaux neutres ne peuvent etre arretes que sur 
“ j-ustes causes et faits evidens; qu’ils soient juges sans retard; que la 
“ procedure soit toujours uniforme, prompte et legale, et que chaque fois, 
“ outre les dedommagemens, qu’on accorde a ceux qui ont fait des pertes 
“sans avoir ete en faute, il soit rendu une satisfaction complette pour 
“ l’insulte fait au pavilion.”

See the Convention between Russia and Denmark, July 9, 1780; 
Martens, Recueil, n. pp. 103—107.

1 James Harris, afterwards first Earl of Malmesbury, a diplomatist 
whose eminent abilities displayed in a peculiarly successful career 
amply justified Mirabeau’s fear of “ cet audacieux et ruse Harris ” and 
Talleyrand’s opinion of him as the most able English minister of his day. 
Diaries and Correspondence of James Harris, First Earl of Malmesbury, 
Edited by his grandson, the third Earl. Introductory Memoir, xvii.

2 Harris to Viscount Stormont, ££ Dec. 1780; Diaries and Corre
spondence of the Earl of Malmesbunj, i. pp. 368—9.

W. 20
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contrasted 
with that 
of

France,

ciples of the Law of Nations—the sole standard for 
nations who were bound by no particular treaty—and 
to the tenor of his different engagements with other 
Powers, engagements which had varied the normal law 
by mutual stipulations, and that in many various ways, 
according to the will and convenience of the contracting 
parties. Firmly bound to Her Imperial Majesty by the 
ties of mutual amity and of common interest, he had 
from the very beginning of the war given strict orders 
for the display of respect to her flag and to the commerce 
of her subjects, in accordance with the Law of Nations, 
and the tenor of his engagements with her, engagements 
which he would fulfil with the most scrupulous pre
cision. These orders had been renewed, and, should the 
least violation occur, his Admiralty tribunals, guided in 
their decisions solely and entirely by the general Law of 
Nations and the stipulations of particular treaties, would 
redress the wrong in such fashion, that Her Majesty 
would recognise in their judgments that spirit of justice 
by which she was herself animated1.

A singular contrast to this calm and self-respecting 
language was afforded by the enthusiastic acclamations of 
France and Spain.

Louis XVI., moved by no other inducement in the war 
in which he found himself engaged than by the attach
ment which he felt for the principle of the liberty of the 
seas, could only experience a lively satisfaction in seeing 
the adoption of that same principle by Imperial Russia. 
“ Ce que Sa Majestd Imperial e reclame de la part des 
“ Puissances belligdrantes, n’est autre chose, que les regies 
“prescrites a la marine Fran^ise, et dont Tex^cution est 
“ maintenue avec une exactitude connue et applaudie de 
“ toute l’Europe.” It would be unnecessary for His Majesty 
to give new orders for the care of neutral navigation over

1 Reply of the Court of London to the Declaration of the Empress of 
Russia concerning neutral commerce, dated Feb. 28, 1780 and presented 
at the Court of London, April 1, 1780, Martens, Recueil, iv. pp. 345— 
346,
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and above the ordinary regulations in force, since the 
Empress had declared for a system which His Majesty 
maintained at the price of his people’s blood, and had 
demanded those very laws which he would desire to make 
the basis of the maritime code of all nations1.

The rules proposed by the Empress of Russia, declared Spain, 
His Catholic Majesty, then engaged in the blockade of 
Gibraltar, were those which had always guided his conduct, 
and which he as a neutral had tried by all means possible, 
but without effect, to induce England to adopt, and which 
only the conduct of that Power had compelled him as a 
belligerent to depart from in self-defence2.

Nor were other Powers wanting to swell the chorus of and other 
applause. Denmark3 and Sweden4, who had been the Powers* 
first to agitate for the formation of an armed Neutral 
League, Prussia5,—whose ruler was now animated by the 
most inveterate hostility towards England,—Austria6 and 
the Empire7, the Two Sicilies8 and Portugal9 acceded to 
the Armed Neutrality. It was in vain that Great Britain 
appealed to the faith of treaties and to the history of the 
past10. Her utmost efforts hardly sufficed to restrain the 
Empress from active furtherance of her principles.

The Dutch, too, between whom and the English a 
rupture had been swiftly preparing in consequence of the 
refusal by Holland of the assistance to which she was

1 Reply of the Court of France to the Declaration of the Empress of 
Russia, April 25, 1780. Martens, Recueil, iv. pp. 346—348.

2 Reply of the Court of Spain to the Declaration of the Empress of 
Russia, April 18, 1780. Ibid. pp. 348—350.

3 July 9, 1780; Ibid. n. p. 103 ; iv. p. 361.
4 Sep. 9, 1780; Ibid. ii. p. 110; iv. pp. 369, 370.
5 May 8, 1781; Ibid. ii. p. 130. Sir James Harris to Viscount

Stormont, 1781; Diaries and Correspondence of the Earl of

Malmesbury, i. p. 420.
6 1784—5; Martens, Recueil, ii. p. 620.
7 Oct. 9, 1781; Ibid. n. p. 171. .
8 Feb. 10, 1783; Ibid. ii. p. 274. 9 July 13, 1782; Ibid. ii. p. 208.
10 “ Treaties can be changed only by the mutual accord of the con-

“ tracting parties, and, so long as they subsist, they are equally obligatory 
“ in all cases alike on the one and the other.” Reply of the Court of London 
to the Declaration of the King of Sweden. Martens, Recueil, iv. p. 369.

20—2
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bound by treaty with England, and of the intimate 
relations of amity and commerce entered into between the 
United Provinces and the revolted American colonies1, 
hastened to secure admittance into the Neutral League2. 
It seemed as though the whole civilised world were rising 
against the maritime supremacy of England. But Eng
land was not slow to accept the challenge. Four days 
before3 the acceptance of the accession of Holland to the 
Armed Neutrality the British had, to the astonishment of 
Russia and the no small rage of Frederick4, declared war 
against the United Provinces, and the Dutch, struggling 
in vain to enlist the active assistance of the Neutral 
Powers, secured but a bare offer of mediation, and were 
obliged to bear the full brunt of an unsuccessful war5.

The con- The principles of the Armed Neutrality had not been 
members sanctified by the practice of the parties to it in days before 
Neutral ^heir tiding profits were bound up with the interests of 
League the neutral flag, and were violated by those same parties
scarcely when first they exchanged their neutral character for that consistent . J & #
with their of belligerents. So far were France and Spain from 
previous a(j0pting before 1780 the principle “Free Ships, Free 

“Goods” that they regularly asserted the principles of 
“Enemy Ships, Enemy Goods,” and “Enemy Goods, 
“ Enemy Ships,” principles now kept carefully in the back
ground. Up to the very moment of the presentation of 
the Imperial Declaration Spain followed the stricter 
practice with such severity as well-nigh drove Russia in 
self-defence into the arms of England6. Russia herself 
had during her recent Turkish war confiscated Turkish

1 Diaries and Correspondence of the Earl of Malmesbury, i. pp. 341, 
380. Martens, Recueil, ii. 76.

2 Dec. 24, 1780 ; Martens, Recueil, n. 117; iv. 379.
3 Dec. 20, 1780.
4 “Puisque les Anglais veulent la guerre avec tout le monde, ils 

l’auront,” cried Frederick when he heard of the English declaration. 
Mr Elliott to Viscount Stormont, Diaries and Correspondence of the 
Earl of Malmesbury, i. p. 383.

8 Ibid. i. p. 385. Martens, Recueil, iv. 389 et seqq.
0 Diaries and Correspondence of the Earl of Malmesbury, i. pp. 278—

279.
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property wherever found, and the only prize she made 
was, as her Admiral honestly confessed, of such property 
captured under the neutral flag1. And in their war of or with 
1788 Russia and Sweden alike renounced the principles seqUent 
which they had publicly declared for but eight short years practice. 
before2.

After the movement of 1778—80, indeed, the combined The prin-
rules “Free Ships, Free Goods; Enemy Ships, Enemy ships,Free
“Goods” advanced in favour, and were embodied in 0°°ds”

. „ . . . grows m
numerous treaties, France now taking the lead m their favour
support3. But there was still no perfect consistency in*i778_8o
the engagements of the several powers: sometimes the
principle “Free Ships, Free Goods” was adopted without
the companion jingle4; sometimes a different rule was
followed by the same power at the same period with
different states, or even with the same state at different
periods5. In the main, however, the principle of the
freedom of the neutral flag seemed well on the way to
general acceptance, when a new phase was entered upon
in the outbreak of the Wars of the French Revolution.
The passions of the combatants in that great struggle
were aroused too fiercely for any improved regard of
neutral rights. France in declaring good prize the but is cast
goods of an enemy found under the neutral flag6 was
the first to repudiate her recently formed engagements, during the

1 Sir James Harris to Viscount Stormont, May, 1780, Diaries and 
Correspondence of the Earl of Malmesbury, i. 306.

2 Of. Martens, Recueil, vi. p. 210.
3 Treaties of France and U.S. 1778, France and Mecklenburg 1779,

Holland and U.S. 1782, Sweden and U.S. 1783, France and Great 
Britain 1786, France and U.S. 1800: Martens, Recueil, i. p. 695; ii. 
pp. 41, 255, 332, 693; vii. pp. 56 and 490; Chalmers, Treaties, i. p. 530.

4 Treaties of France and Holland 1785, Prussia and U.S. 1785,
France and Hamburg 1789, U.S. and Spain 1795, U.S. and Tripoli 
1796, Russia and Portugal 1798; Martens, Recueil, n. pp. 571, 616; 
in. p. 159; vi. p. 574; vii. pp. 147 and 267.

5 Treaty of U.S. and Great Britain 1795; Martens, Recueil, vi. p. 368.
6 See the Decrees of the National Convention of May 9 and July 17,

1793, and the Arretd of the Executive Directory of March 2, 1797:
Martens, Recueil, vi. pp. 757—9 and 769.

The Law of Jan. 18, 1798, laid down the principle that “L’etat d’un
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and Russia herself abandoned the high moral notions of
which she had been the fervent preacher, to adopt with
England “ the principle generally recognised and the
“precepts of the law of nations1” to wit, that old rule of
the Consolato del Mare which her ally had so long and so
consistently maintained. Nor were the rest of the parties
to the Armed Neutrality slow to follow this suggestive
example2. The United States remained, and for obvious
reasons, the only consistent supporter of the privilege

alone con- 0f the neutral carrier3, 
sistcutly
support it.* But the day of “ Free Ships, Free Goods ” was not yet 
The over. In the first few months of the year 1800 a.d. the 
PowersTet Northern Powers again drew together in the Second Armed 
up a claim Neutrality4. Arising immediately in the resentment of the 
nit^from mad Emperor Paul at the conduct of Great Britain in re
search for taming the island of Malta in contravention of what he 
under conceived to be his rights as Grand Master of the Knights
neutral 0f g^ John5, its more public occasion was the recent irrita-convoy. . . 1 .

tion caused m the North by the attitude of England on 
the subject of the protection afforded by Neutral Convoy6.

Early in the second half of the eighteenth century 
Sweden and Denmark had attempted to set up as a 
neutral right the immunity from belligerent search of 
merchantmen sailing under the convoy of a neutral man- 
of-war7. The question, however, became of more pressing

Revolu
tionary
Wars.

The
United
States

navire, en ce qui concerne la qualite de neutre ou d’ennemi, est d6termine 
par sa cargaison.” All vessels carrying English goods were accordingly 
declared good prize. Martens, Recueil, vi. pp. 774—5.

1 Treaty of Great Britain and Russia 1797, Art. 10. Martens, 
Recueil, vi. p. 727; see Ibid. v. pp. 109, 115.

2 Treaties of Great Britain and Spain, Great Britain and Prussia, 
Great Britain and the Empire 1793; Ibid. v. pp. 150, 168, 170.

3 Treaties of U.S. and Spain 1795, U.S. and Prussia 1789, U.S. 
and France 1800; Ibid. vi. pp. 154 and 676; vi. p. 103.

4 Traites et autres actes relatifs a la nouvelle association maritime; 
Martens, Supplement, n. pp. 344—475.

5 Cf. Martens, Recueil, vii. p. 156.
6 Manning, Law of Nations, Book v. chap. xi.
7 The principle was adopted in the following treaties : United States 

and Prussia 1785, France and Russia, 1786—7, Two Sicilies and Russia
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importance in the last decade of the century, when the 
number of such convoys was largely increased in conse
quence of the action of the combatants in the French 
revolutionary struggle, and more especially after the issue 
of the French decrees denouncing the penalty of confisca
tion against the neutral ship-owner who should engage in 
carrying English goods, and the pirate’s death to the neu
tral seaman who should venture to sign articles in the 
English service1. Then the irritation of the disputants 
rose to fever heat in consequence of a succession of excit
ing incidents.

In 1798 a Swedish convoy was after some slight dis- The Case 
play of force in the British Channel brought in for adjudi- ?«fMaria,” 
cation in the British Prize-Court, and condemned by Sir 1798- 
William Scott on the ground of resistance2.

In December, 1799, occurred a more spirited affair in 
the straits of Gibraltar between the English squadron of 
observation and a Danish convoy, the Danish commander, 
in pursuance of his instructions, firing on the boats of the 
English search party. Mr Merry, the charge d’affaires at 
Copenhagen, immediately demanded an explanation and 
disavowal of the action of the Danish captain3. Count 
Bernstorff, however, far from complying with the demand, 
sought to justify the conduct of the officer, coupling with 
a denial of the right of belligerents to search merchant
men under convoy an answering demand for reparation4.

The dispute was still unsettled when on July 25, 1800, 
the Danish and British navies again came into hostile “Freya,” 
collision, and Captain Krabbe of the “ Freya,” a Danish 1800‘ 
frigate convoying six merchantmen, having refused to 
permit the search of his charge in the British Channel,

1787, Portugal and Russia 1787 and 1798, United States and France 
1800. Martens, Recueil, ii. p. 572 ; in. pp. 17, 45, 119; vii. pp. 266,493.

1 Arrete of the Executive Directory of Oct. 29, 1798.
2 The “Maria,” 1 C. Rob. 340.
3 Mr Merry to Count Bernstorff, April 10,1800; Martens, Supplement, 

ii. p. 347.
4 Count Bernstorff to Mr Merry, April 19, 1800; Martens, Supplement, 

ii. p. 350.
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question 
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Britain 
and
Denmark; 
but the 
Emperor 
Paul 
secures 
the union 
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Northern 
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was, after a smart action with a British squadron, brought 
in with the convoy to the Downs1. The Danish Govern
ment in their turn demanded prompt satisfaction for 
this most public insult to their neutral national flag, and 
an immediate restitution of the captured vessels. But 
Great Britain showed no sign of a willingness to yield. 
Lord Whitworth was instantly despatched on a special 
mission to Copenhagen, but a British fleet entered the 
Sound to lend weight to his representations. A lively 
passage at arms ensued2, Great Britain defending the 
action of her officers as grounded in the plainest principles 
of the law of nations, whilst Count Bernstorff treated the 
capture of the convoy as an altogether unwarranted inva
sion of neutral rights. Finally, however, the negotiators 
agreed on August 29, 1800, upon a convention for the 
temporary settlement of the contested question3. But a 
new and more formidable disputant was already in the field. 
On August 16,1800, the Emperor Paul, to whom the Danish 
Government had made early approaches, issued a declara
tion wherein, reciting the history of the recent action of 
the English with regard to neutral convoys, he invited 
Sweden, Denmark, and Prussia to concur with him in 
measures for the establishment in full force of the princi
ples of the Armed Neutrality4. Nor did Paul content 
himself with empty words. Apprised of the appearance of 
the English squadron in the Sound, he ordered the seques
tration of all English property within his dominions. The 
arrival of the news of the signature, on the very day 
(Aug. 29) of the issue of his edict, of the Anglo-Danish 
convention momentarily disconcerted his plans, but, a new 
source of irritation against England being inopportunely 
supplied by the non-fulfilment of his singular Maltese 
dreams, he started afresh on his career of violence. An

1 Count de Wedel-Jarlsberg to Lord Grenville, July 29, 1800; Ibid. 
ii. p. 858. Memoirs and Correspondence of the Marquess Wellesley, ii.
p. 116.

2 Martens, Supplement, n. pp. 359 et seqq.
3 Martens, Recueil, vii. p. 426.
4 Martens, Supplement, n. p. 368.
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embargo was laid on British shipping in Russian ports, 
and, when two British vessels made their escape by 
force from their anchorage in the port of Narva, a third 
which remained was committed to the flames. Nor were 
other Powers wanting to excite to frenzy a brain but too 
palpably disordered. Spain lent fuel to the conflagra
tion by complaining of the irregular impressment by an 
English squadron of a Swedish galliot for the purpose of 
cutting out a couple of Spanish frigates in the harbour of 
Barcelona1, and'Prussia supported her in an extraordinary 
and altogether unjustifiable demand upon Sweden for the 
release of the captured vessels. It was a singular view of 
neutral rights which was expounded by these strange allies:
Spain excluded all Swedish vessels from her ports by way 
of reprisal for the refusal of Sweden to be hurried into 
forcible measures against England1 2, and Prussian troops 
entered the ports of the neutral city of Hamburg because 
an Embden contraband trader captured by the English had 
been driven by stress of weather into the sheltering har
bour of Cuxhaven3.

But of little avail with the Powers of the North were 
arguments merely verbal.

In December, 1800, Denmark, Sweden and Prussia the Second 
united with Russia in the Second Armed Neutrality. Neutral-

The guiding principles of the new league were set out 180°- 
in the main in five articles, which added to the four rules 
of 1780 a fifth dealing with the subject of convoy4.

1 Ortolan, Dipl, de la Mer, Tom. ii. Liv. 3, ch. i. pp. 30—31, and 
Pieces Justificatives B.

2 See the correspondence between the Spanish and Swedish Govern
ments, Martens, Supplement, ii. pp. 374—381.

3 Ibid. ii. pp. 381—387.
4 The four Powers agreed upon measures to enforce the rules:—
(1) “ Que tout vaisseau peut naviguer librement de port en port, et Rules of

“ sur les cotes des nations en guerre. the Armed
(2) “ Que les effets appartenans aux sujets des dites puissances en 

“guerre soient libres sur les vaisseaux neutres, a T exception des mar- 
“ chandises de contrebande.

(3) “Que pour determiner ce qui caract£rise un port bloqu<$, on 
“ n’accorde cette denomination qu’a celui, ou il y a, par la disposition de
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Denmark, taken to task by Great Britain in respect of 
her accession to a combination for the support of principles 
diametrically opposed to the spirit of the convention but 
just concluded, unhesitatingly avowed her adhesion to the 
Northern Alliance, and called upon her questioner to admit 
“ Que l’abandon provisoire et momentane, non d’un prin- 
“ cipe dont la question est restee indecise, mais d’une 
“ mesure dont le droit n’a jamais ete, ni ne s9auroit jamais 
“ etre conteste, ne se trouve nullement en opposition avec 
“ les principes gendraux et permanens, relativement aux- 
“ quels les puissances du'Nord sont sur le point de retablir 
“ un concert, qui loin de pouvoir compromettre leur neu- 
“ tralitd, nest destine qu a la raffermir1.”

But Great Britain, now more free than in 1780 to 
deal with the self-constituted prophets of neutral right, 
was in no humour to stomach either the veiled hostility 
of Bernstorff or the overweening insolence2 of Haugwitz. 
A war of embargoes speedily led on to open rupture.

“la puissance qui l’attaque avec des vaisseaux arretes et suffisam- 
“ment proches, un danger evident d’entrer et que tout batiment 
“ naviguant vers un port bloqu6 ne pourra etre regarde d’avoir contrevenu 
“ a la presente Convention, que lorsqu’apres avoir 6te averti par le 
“ Commandant du blocus de l’6tat du port, il t&chera d’y pdntStrer en 
“ employant la force ou la ruse.

(4) “Que les vaisseaux neutres ne peuvent etre arretes que sur de 
“justes causes et faits evidents, qu’ils soient jug6s sans retard, que la 
“ procedure soit toujours uniforme, prompte et legale, et que chaque fois, 
“ outre les d6dommagemens qu’on accorde a ceux qui ont fait des pertes,
‘ ‘ sans avoir £t6 en contrevention, il soit rendu une satisfaction complette 
“ pour l’insulte faite au pavilion de leurs Majesty s.

(5) ‘ ‘ Que la declaration de l’Officier, commandant le vaisseau ou les 
“vaisseaux de la Marine Royale ou Imp6riale, qui aecompagneront le 
“ convoi d’un ou de plusieurs batimens marchands, que son convoi n’a k 
“ bord aucune marchandise de contrebande, doit suflire pour qu’il n’y ait 
“ lieu a aucune visite sur son bord ni a celui des batimens de son convoi.”

Conventions between Russia and Sweden, Russia and Denmark and 
Russia and Prussia (Dec. 1800), Martens, Supplement, ii. pp. 393, 402, 
409.

1 Count Bernstorff to Mr Drummond, Dec. 31, 1800. Martens, 
Supplement, ii. p. 417.

2 Count Haugwitz to Lord Carysfort, Feb. 12, 1801. Martens, 
Supplement, ii. pp. 431 et seqq.
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Parker and Nelson forced the passage of the Sound, and 
crushed the Danish naval power in the bloody battle of The Battle 
Copenhagen1; the Danish and Swedish possessions in the hagen^11 
West Indies surrendered in quick succession to Duckworth 1801 • 
and Trigge1 2; and British troops occupied without a show of 
resistance Serampore and Tranquebar3. Humbled at home 
and stripped of all their foreign dominions, the Danes 
were in no condition to prolong an unequal struggle, and 
the cruel murder of Paul4 opened a speedy way to the On the 
accommodation of differences. Early in June, 1801, ap^of 
maritime convention5 was signed at St Petersburg between Great 
the ministers of George III. and the new Emperor Alex- accom_ 
ander. The treaty may be regarded as a compromise. j^dates 
Great Britain, confirming the definition of contraband differences 
set out in her last treaty of commerce with Russia, agreed Northern 
expressly to adopt three principles of the Armed Neu- Bowers, 
trality which she had not hitherto contested. She ad
mitted the right of neutrals to navigate freely between 
the ports and on the coasts of nations at war, she ac
knowledged that blockade to be binding must be effective, 
and she assented to the necessity for the administration 
by belligerents in their dealings with neutrals of speedy 
and uniform justice. But she vindicated against the Neu
tral Powers the right of search of merchantmen under 
convoy as exercised by men-of-war, and established the 
liability to seizure by a hostile captor of goods being 
actually the property of the subject of a belligerent laden 
under the neutral flag6.

1 April 2, 1801.
2 Martens, Supplement, n. p. 466.
3 Memoirs and Correspondence of the Marquess Wellesley, ii. chap. v.
4 Diaries and Correspondence of the Earl of Malmesbury, iv. pp. 54—

56.
5 Martens, Supplement, ii. p. 476.
6 It is agreed by Article III.:—
“Que les effets embarques sur les vaisseaux neutres seront libres, a 

“ l’exception de la contrebande de guerre et des propriety ennemies; et il 
“ est convenu de ne pas comprendre au nombre des demises les marchan- 
“ dises du produit, du cru ou de la manufacture des pays en guerre, qui 
“ auroient 4te acquises par des sujets de la puissance neutre, et seroient
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The latest stage in the history of “ Free Ships, Free 
Goods” was reached in 1854—56. France and England 
having undertaken the defence of the Turk against Russia, 
it became necessary for the allies to agree upon common 
rules of maritime war-practice. England accordingly de
clared her intention to admit for the duration of the war 
then beginning the freedom of enemy's property, not 
being contraband, found under the neutral flag, while 
France on her part suspended her enforcement of the 
principle “ Enemy Ships, Enemy Goods.” The practice 
thus inaugurated was upon the conclusion of peace sub
mitted for the approval of the plenipotentiaries assembled 
at Paris, and was finally embodied in the famous Declara
tion of 1856. In view, therefore, of the general acceptance 
of that Declaration and the history of recent practice, it 
may be assumed to be now general international law that 
the neutral flag covers enemy’s merchandise, except con
traband of war, and that neutral merchandise, except con
traband of war, cannot be seized under an enemy’s flag1.

Modern practice has introduced a further limitation 
on the rights of maritime belligerents by exempting from 
the operations of war the boats and tackle of those “ mois- 
soneurs des mers territoriales2,” the fishermen of the 
coast. The like exemption is accorded to vessels engaged 
in exploration or in scientific investigation, to cartel-ships 
employed in the transport of exchanged prisoners, to 
vessels conveying the sick and wounded under the red- 
cross flag of Geneva3, and to hospital ships flying the 
same flag and being the property of officially recognised 
philanthropic societies4. Sometimes by an excess of ge-
“ transportees pour leur compte; lesquelles marchandises ne peuvent 
“etre exceptdes en aucun cas de la franchise accordde au pavilion de la 
“ dite puissance.” Buie 2.

1 Declaration of Paris, Arts. 2 and 3.
2 Ortolan.
3 Additional Articles signed at Geneva, Oct. 20, 1868. Art. 10.
4 Ibid. Art. 13. The material and furniture of a national military or 

naval hospital may be retained by the hostile captor. It is altogether 
contrary, however, to modern belligerent practice to direct fire upon such 
structures.
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nerosity belligerent vessels driven by stress of weather 
into hostile ports have been permitted to depart in peace. 
Even humanity, however, has its appointed limits. The 
wounded or drowning sailor who is picked up by, or re
ceived on board, a neutralised hospital ship may not serve 
again during the war, and the like obligation is imposed 
upon all the sick on board a neutralised transport by the 
mere visit of a hostile cruiser noted on the ships papers.

In every case, however, it is essential that the im
munity accorded shall not be employed to cover belligerent 
acts. Thus, the exemption of the fishing-smack is co
extensive with the pursuit by its owners of purely peaceful 
avocations.

In the old days of Anglo-French periodic hostilities 
the fishermen of the Channel, English and French, were 
ordinarily permitted to continue their trade undisturbed 
by the combatants, the admirals on either side granting 
fishing-truces to the coastmen. Later times were less 
magnanimous. Fishermen enjoyed no special immunity 
during the wars of Louis XIV.1 In 1697 Dutch fishing- 
boats were captured by French privateers in the Meuse, 
and it was only by special grace in the issue of French 
passports to a limited number of these vessels that the 
negotiators at Ryswick secured a necessary supply of fish1 2. 
In 1779, however, the French adopted a more lenient 
practice, and exempted from seizure even ordinary traders 
engaged in conveying fish, the privilege being only for
feited by the carrying of arms or the making of signals.

The English, at first content to imitate the polite 
example of their neighbours, learned wisdom by experi
ence. In 17983 orders were issued to English cruisers 
for the capture of French smacks. The French renewed 
their regulations of 1779, and the English Government

Immu
nity, how
ever, is co
extensive 
with harm
lessness.

The im
munity of 
fishing- 
smacks

1 Ortolan, Dipl, de la Mer, Tom. n. Liv. 3, chap. ii. p. 45,
2 Lexington Papers, pp. 249—280.
3 January 24, 1798. See Actes entre la Grande-Bretagne et la 

France relatifs a l’exemtion de saisie pour les bateaux de p^cheurs, 1801; 
Martens, Supplement, ii. pp. 2S7 et seqq.
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on the communication of the fact by M. Otto1 were 
complaisant enough to withdraw their first instructions1 2. 
Subsequently however in 1801 in consequence of reports 
as to the collecting in Brest and other Channel ports, 
presumably with hostile designs, of fishing-smacks and 
fishermen, including fishermen just returned under parole 
from English prisons, the instructions of 1798 were re
peated. M. Otto was promptly recalled3 by Bonaparte, 
and after a storm of mutual recrimination the English 
Government with strange vacillation again suspended its 
orders4.

In later controversy France affected to rest the dis
puted immunity upon general international law, and 
strove to extend its operation to deep-sea fishers, while 
Great Britain treated it as a right limited to coast fish
eries and the result of special concessions. The dispute 
remained unsettled at the peace of 1801, and subsequent 
practice has displayed no general agreement on the point 
in issue. Great Britain in 1810 instructed her officers to 
refrain from the exercise of hostilities against the fishing 
and fowling population of the Faroe Isles and Iceland5, and 
France in the Crimean and more recent wars has granted 
a generous immunity to coast fishermen6. On the whole, 
however, the exemption hitherto accorded cannot be re
garded as absolute: it is merely the outcome of a tolerant 
humanity, working within limits prescribed by considera
tions of safety. And the immunity, such as it is, must be 
confined to the limits of the coast fisheries. Good ground 
can hardly exist for the grant to a whaler or deep-sea

1 M. Otto was the French agent in Great Britain for the exchange of 
prisoners.

2 Martens, Recueil, vii. pp. 295—6.
3 Jan. 21, 1801. The pretext of the British conduct as to French 

fishing-smacks being in the opinion of the Earl of Malmesbury an 
“insolent, impudent and lying excuse.” Diaries and Correspondence of 
the Earl of Malmesbury, iv. p. 26.

4 March 3, 1801.
5 Kent, Int. Law, Ed. Abdy, p. 242 n.
G Woolsey, Introduction, § 186,
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fishing-smack of a freedom which is refused to a collier 
or trading lugger, and no state save France seems to have 
ever contended for it. In any event, toleration must cease 
with the appearance of abuse.

All movable property which is capable of belligerent 
capture is, as between the captor and the hostile owner, 
divested from its original proprietorship by the fact of 
actual reduction into possession on the part of the captor1. 
In the event of sale or recapture, however, it becomes 
essential that some uniform rule be applied to denote the 
evidence by which the fact of reduction into possession 
shall be regarded as sufficiently established. It matters 
little what be the actual test adopted, and various princi
ples have been in fact approved from time to time by 
various peoples. In the Middle Ages the Roman rule was 
followed, and the proprietary right of the original owner 
was held to be divested by the bringing of the prize infra 
praesidia, that is, within the protection of the lines or 
fleet of the captor. And this rule had the support of, 
amongst other leading jurists, the eminently practical 
Bynkershoek. Grotius1 2, however, put forward as a later 
law of nations the more definite test, derived, seemingly, 
from old German hunting law, of twenty-four hours quiet 
possession, a test which was subsequently adopted in the 
marine ordinances of France3.

Great Britain, having formerly followed in all cases the 
infra praesidia principle, has now adopted in the case of 
maritime capture a rule more lenient to the ancient pro
prietor, and looks to the fact of condemnation in the ap
propriate court, reference to which is commonly necessary 
in the interests of neutral claimants4.

When is 
the pro
prietary 
title in 
captured 
belligerent 
goods lost 
to its 
original 
owner ?

Various 
tests have 
been 
adopted;

the
Roman
Rule,

the Rule 
of 24
Hours Pos
session,

and the 
Rule of 
Judicial 
Condem
nation.

1 Lord Mansfield in Goss v. Withers, 2 Burr. 693.
2 De Jure Belli ac Pads, in. c. vi. 3.
3 It was adopted, moreover, in various treaties, amongst others in 

the treaties between U.S. and Holland 1782, U.S. and Sweden 1783, 
France and Great Britain 1786; Martens, Recueil ii. pp. 279 and 337; 
Chalmers, i. p. 637. France and Great Britain in 1713 contracted that 
24 hours possession should not be esteemed capture; Chalmers, i. p. 422,

4 Goss v. Withers, 2 Burr, 694, March 110,
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The appropriate court for the decision of all questions 
of rights arising out of belligerent capture at sea, whether 
divestitive1 or investitive2, is the prize-court of the captor.

“By the law of nations and treaties,” said Lord Mans
field in Lindo v. Rodney3, “every nation is answerable to 
“ the other for all injuries done, by sea or land, or in fresh 
“ waters or in port. Mutual convenience, eternal prin- 
“ ciples of justice, the wisest regulations of policy, and the 
“consent of nations, have established a system of pro- 
“ cedure, a code of law, and a court for the trial of prize. 
“ Every country sues in these courts of the others, which

1 Yattel, III. c. 13, § 196.
2 Ibid. hi. c. 9, § 164, Morrough v. Comyns, 1 Wils, 211. The de

cision of all questions of damage or compensation arising incidentally out 
of the fact of capture as prize, the grant of freight and the award of 
salvage are referred, with judgment of condemnation or release, to the 
appropriate prize-court: Faith v. Pearson, 2 Marsh, 133; Le Caux v. 
Eden, Dougl. 594 ; Turner and Carey v. Neele, 1 Leo. 243; Willis v. 
Commissioners of Appeals in Prize Cases, 5 East 22; Smart v. Wolff, 
3 D. and E. 323. The principle underlying the distribution of the pro
ceeds of condemned prize was laid down in emphatic fashion by Lord 
Chancellor Brougham.

“ That prize,” said he, “ is clearly and distinctly the property of the 
“crown, that the sovereign in this country, the executive government in 
“ all countries, in whom is vested the power of levying the forces of the 
“ state, and of making war and peace, is alone possessed of all property 
“ in prize, is a principle not to be disputed. It is equally incontestable 
“ that the crown possesses this property plenojure, absolutely and wholly 
“ without control; that it may deal with it entirely at its pleasure; may 
“keep it for its own use, may abandon or restore it to the enemy, or, 
“ finally, may distribute it in whole or in part among the persons instru- 
“ mental in its capture, making the distribution according to whatever 
“ scheme, and under whatever regulations and conditions it sees fit. It 
“is equally clear, and it follows from the two former propositions, that 
“ the title of a party claiming prize, must needs in all cases be the act 
“ of the crown, by which the royal pleasure to grant the prize shall have 
“ been signified to the subject.”

[Lord Chancellor Brougham in Alexander v. Duke of Wellington 
(May 26, 27, 1831); 2 Russ. v. Myl. 54.]

In practice the whole proceeds of condemned prizes are now com
monly distributed to the captors. For the history of earlier English 
practice see Lord Loughborough in Brymer v. Atkins, 1 H. Bl. 189.

3 Lindo v. Rodney, Dougl. 613 n.
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“ are all governed by one and the same law, equally known 
“ to each.”

It is now well-ascertained law that the decision of a 
duly authorised and competent prize-court of the captor 
on any question of prize is conclusive against the world1.

In 1792 the British ship “William” on her voyage 
from Bremen to the Potomac river in Maryland was 
captured when under the charge of an American pilot 
within two miles of Cape Henry by the French privateer 
“ Citizen Genet.” The English owners brought action for 
restitution in the District Court of Pennsylvania2. But, 
said Peters J., “ It is true that by the laws and customs of 
“nations, the capture, if taken in neutral bounds, is not 
“ lawful prize. But I do not see that this Court can get 
“at that circumstance without holding plea as tq* the
“ lawfulness of the prize.......Affairs of prizes are only cog-
“ nizable in the Courts of the power making the capture3.”

That recourse should be in general had to this tri
bunal seems natural enough.

The acts of capture and bringing in being acts of force, 
and as such primd facie lawless, are justified only in so 
far as they possess the countenance and approval of 
competent authority; being acts of war they are justified 
only in so far as the actor is the accredited agent of some 
national Government, in whom is vested the power to 
command war-waging. The issue by the captors prize- 
court of a decree of condemnation marks the formal as
sumption by his native Government of responsibility for

1 Hughes v. Cornelius, T. Raymond 473; Lothian v. Henderson, 
3 B. and P. 517; Bolton v. Gladstone, 5 East 155 ; Bernardi v. Motteux, 
Dougl. 575; Baring v. Clagett, 3 B. and P. 215; Calvert v. Bovill, 7 Durn. 
and East 523; Christie v. Secretan, 8 Durn. and East 192; Garrels v. 
Kensington, Ibid. 230. Cf. Price v. Bell, 1 East 663. Ante pp. 51—52.

2 Findlay v. the “ William,” 1 Peters 12.
3 The territorial limits of the United States were not at this date 

precisely ascertained. An Act of Congress in 1794 fixed the range of 
cannon-shot as the limit of U.S. jurisdiction, and conferred upon the 
District Courts authority to restore prizes made in violation of the U.S. 
territorial rights so defined. In the subsequent case of the “Fanny” 
Peters affirmed his judgment in the “William,” 2 Pet. 309.

W, 21
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the act of its subject, the confirmation of his asserted 
agency. After such public acknowledgment it remains 
for that Government, and for that Government alone, to 
grant redress to claimants damnified by the act of con
demnation. In prize cases diplomacy must supply the 
Court of Appeal. '

The exclusive jurisdiction accorded to the court of the 
captor has, however, its natural bound. If a capture be 
made within neutral waters, or by a vessel fitted out in 
contravention of neutrality laws, the injured neutral, in 
whom was vested the power to protect and prevent at the 
instant of wrongdoing, may well interfere to secure subse
quent redress for the damnified individuals either by the 
direct agency of his officers and his Courts, should the 
captured property come within his territorial jurisdiction, 
or by diplomatic representation to the Government of the 
wrongdoer.

A prize-court of the captor to be competent must sit 
in the territory of that captor or of his co-ally1; it may not 
sit within the dominions of a neutral1 2. The “Flad Oyen,” 
an English vessel, was captured by a French cruiser, taken 
into Bergen in Norway, then neutral, and there con
demned by a French Consular Court. Being offered for 
sale by auction she was purchased by Hans Krohn, a 
Danish subject but the acting agent in Bergen of the 
French, and despatched on a voyage to France. Re
captured on that venture by the British, she was claimed 
by Krohn as neutral property. Sir William Scott, how
ever, stigmatising the act of the French Consul as a 
licentious attempt to exercise the rights of war within the 
bosom of a neutral country, where no such exercise had 
been authorised, decreed restoration to the original British 
owners, upon the double ground of the want of reality in 
the transfer to the claimant, and of the illegality of the 
sentence of condemnation. It was, he said, for the first

1 Oddy v. Bovill, 2 East 473; the “Harmony” and the “Betsy 
Kruger,” 2 C. Rob. 210 n.

2 Havelock v. Rockwood, 8 Durn. and East 268.



ABNORMAL INTERNATIONAL LAW. 323

time in the history of the world that in the year 1799 an 
attempt was made to impose upon a court of law the 
sentence, not of a tribunal sitting in the belligerent 
country, but of a person pretending to be authorised 
within the bounds of a neutral state1.

Three years later in Oddy v. Bovill, where action was Oddy v. 
brought in respect of a policy of insurance on a bottomry 1802. ’ 
bond on the ship “Frow Ann,” warranted Danish, on a 
voyage from Penzance to Genoa, she having been captured 
by a French privateer, and, though in fact Danish and 
neutral, condemned as British property by a French prize- 
court sitting at Malaga, the British Court of King’s Bench 
distinguished the “Flad Oyen,” Spain being a co-ally of 
France against Great Britain, and held the sentence of 
condemnation to be conclusive against the warranty in the 
policy2.

Modern practice is less strict with regard to the situa- The prize 
tion of the prize than as to the site of the prize-court, be**66* 
The captured vessel should be, and most commonly is, !)r^)U^t 
brought in for adjudication to a port of the captor or his captor’s 
ally, but before the end of the 18th century usage had /?r 
sufficiently established the legality of a sentence passed in tion. 
the competent court of the captor upon captures lying 
within a foreign neutral harbour. And recent usage has 
lent a stern sanction to the harsh practice of the destruc
tion of prizes, a practice which was permitted by older 
authorities in cases where the captured vessel could not be 
brought in without grave danger or the undue reduction 
of the force of the captor3.

1 The “Flad Oyen,” Ibid. 270 n.; 1 C. Rob. 135.
2 Oddy v. Bovill, 2 East 473.
3 Hall, Int. Law, Part hi. Chap. hi. § 150. Destruction was syste

matically resorted to by the Americans in the War of 1812—14 and by 
the Confederates in the Civil War.

21—2
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C. A belligerent may, in carrying on his warlike opera
tions, employ that amount of force, and that amount 
only, which is necessary to overcome the resistance of 
his enemy1.

The cessation of ordinary diplomatic intercourse is 
an event which usually marks the passage of states from 
the condition of peace to that of war, the withdrawal of 
an ambassador from a foreign court being commonly 
tantamount to the declaration of hostility, and the fore
runner of active belligerent measures. After the de
parture of the regular diplomatic agents, and until the 
restoration of the status quo, such negotiations as are 
necessary can only be carried on through the instru
mentality of specially commissioned officials acting under 
special protection, such, for example, as the bearer of a 
flag of truce or the holder of a passport or safe-conduct.

Even on the field of battle respect is (except in very 
exceptional circumstances)2 paid by all civilised peoples to 
a flag of truce. To fire directly upon the bearer of such a 
flag, save after fair warning, is contrary to the spirit and 
custom of civilised warfare; but a belligerent cannot be 
obliged by the mere display of a white flag at the moment 
of his advantage to hold his hand so as to prevent the 
dealing to his adversary of a crushing blow; he need not 
cease his fire on account of the intrusion of the emblem 
of parley upon the field swept by his guns. The strict 
necessities of the measures of war establish clear limits 
within which a flag of truce may be refused reception, and 
within which likewise its protection may be forfeited. 
“ The bearer of a flag of truce cannot insist upon being 
“ admitted. He must always be admitted with great cau- 
“ tion. Unnecessary frequency is carefully to be avoided.

1 Vattel, hi. chap. 9, §§ 172, 173.
2 In 1794 a French force having fired on a flag of truce tendered 

in explanation the plea that the white flag was the standard of the 
Bourbons. Brenton, Life of St Vincent, i. pp. 95, 96,
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"If the bearer of a flag of truce offer himself during an 
“ engagement he can be admitted as a very rare exception 
“ only. It is no breach of good faith to retain such a flag 
“ of truce, if admitted during the engagement. Firing is 
"not required to cease on the appearance of a flag of 
“ truce in battle. If the bearer of a flag of truce, present- 
“ ing himself during an engagement, is killed or wounded,
“ it furnishes no ground of complaint whatever. If it be 
"discovered, and fairly proved, that a flag of truce has 
“ been abused for surreptitiously obtaining military know- 
“ ledge, the bearer of a flag thus abusing his sacred 
“ character is deemed a spy. So sacred is the character of 
"a flag of truce, and so necessary is its sacredness, that 
“ while its abuse is an especially heinous offence, great 
“ caution is requisite, on the other hand, in convicting the 
“ bearer of a flag of truce as a spy1.”

Safe-conducts and passports were in very early use, a safe-con- 
but their universal recognition belongs to comparatively passport 
modern times. Even in the Golden Age of Chivalry a 
safe-conduct was not always strictly respected. The well- 
known figure of the herald with his wand of office, 
whether the clear-voiced /crjpv£ of the Homeric combat 
or the poursuivant of the days of the Edwards1 2, was fairly 
secure from attack, but the private individual, who ven
tured within the reach of his enemy under the sanction of 
good faith, too often paid the penalty of his rashness. Sir 
Walter Manny, riding under the protection of a royal 
passport through France from Aiguillon to Calais to join 
Edward III. after Crecy, was thrown into prison at Paris, 
and narrowly escaped death at the hands of the French 
King3. Men of honour condemned such treachery4, but 
no Machiavelli was needed to instruct sovereigns like

1 Instructions for the Government of U.S. Armies in the Field, Arts. 
Ill—114.

2 Commines, hi. c. 9 ; iv. cc. 5 and 7 ; vm. cc. 6 and 7. Froissart, i. 
cap. ccxxi.

3 Froissart, i. cap. cxxxiv.
4 Commines, iv. cc. 12 and 13 ; vii. c. 11.
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Charles VIII. in the ways of faithlessness1. Rulers of the 
type of Lorenzo de Medici and Alfonso of Naples were but 
too ready under any specious pretext1 2 to deny their bond, 
and the untoward fate of a long list of negotiators sup
ported Commines in his solemn warning as to the exceed
ing folly of implicit trust in the faith of princes3. •

On the other hand, the grant or refusal of a safe- 
conduct or passport to a subject of his enemy being in the 
discretion of a belligerent, the privilege, when accorded, is 
to be employed with fidelity. Such a special act of grace 
must be used to cover that individual only in whose 
favour it is granted, and in the strict pursuance of its 
terms as to time and place.

A natural accompaniment of the outbreak of war and 
of the cessation of ordinary diplomatic intercourse is the 
loosening of the bonds of treaty obligation.

The extent of the influence exercised by the com
mencement of hostilities upon any international agree
ment can, however, hardly be set out in simple fashion. 
It is a question of the peculiar character of the treaty and 
of the connection of its stipulations with the points sub
mitted by the belligerents to the issue of the war.

The international agreements which may be so affected 
fall naturally into two wide classes, namely (1) treaties to 
which some neutral third Power was also a contracting 
party, and (2) treaties of which the belligerents alone 
were signataries.

The outbreak of hostilities between some only of several 
contracting parties can commonly affect the mutual rights 
of the belligerents only, the rights and obligations of the 
remaining contractors standing unimpaired. It is an 
essential result of the nature of a treaty that no one 
Power can liberate itself or others from, or denounce, the 
engagements of such a contract without the assent of the 
other contractors. If a war supervene upon a treaty, and

1 The Prince, c. 18.
2 Commines, vii. c. 11. Guicc. i. p. 304; vii. pp. 27—29.
3 Commines, ii. c. 6.
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the stipulations of the agreement be in no way connected entirely 
with the occasion and objects of the war, those stipula- ^affect“ 
tions must be taken as standing unaffected even as be
tween the belligerents. If the war, though arising other
wise than in the terms of the treaty itself, nevertheless 
prevent the performance by the belligerents in each 
other’s regard of certain of its stipulations, the treaty * o 
must to that extent, but to that extent only, stand sus- partially 
pended: the rights and duties of the neutral contractors ^®pend' 
are in no way affected, and the remaining obligations of 
the combatants under the treaty undergo no alteration.
But if the war take its rise directly in the terms of the 
treaty itself, the position of even the neutral contractor 
must be matter of doubt; it will vary with the varying 
facts of circumstance, and must be left for his own resolu
tion.

Treaties of the second class are of four main varieties.
They include (a) treaties of final settlement, (b) treaties 
of alliance, (c) treaties regulating ordinary social and com
mercial intercourse, and (d) treaties framed to regulate 
the conduct of the contracting parties in the event of 
hostilities. Treaties of final settlement, the purposes of 
which are performed uno ictu, by one series of acts or by 
a single act done once for all, such, for example, as a 
treaty for the delimitation of a frontier, are known as 
pacta tramitoria. Such a treaty, framed to set up a 
permanent state of affairs having no manner of connection 
with any question which may arise out of the conduct of 
the one or the other party, remains entirely unaffected by 
the outbreak of a war between them as the outcome of 
some distinct matter of dispute.

Treaties of alliance offensive or defensive, or offensive altogether 
and defensive, are of course dissolved by the outbreak 0f dissolved, 
hostilities between the parties to them. Agreements 
having to do with ordinary commercial and social inter
course are at once fairly common and more usually pro
ductive of difficulty in the way of interpretation. It is 
well-nigh impossible at times to distinguish between such
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treaties and conventions of the kind known as Transitory 
Pacts. But if a treaty can be referred with accuracy to 
the more ordinary and temporary variety, it must, in 
general, be held suspended by the outbreak of war and 
during the continuance of the struggle, its stipulations 
reviving on the conclusion of peace. Treaties framed to 
meet the event of war, on the other hand, come into 
operation with its outbreak, and fail with the return to 
the status quo.

Last and darkest picture of the many which the name 
of War recalls is its presentment as the Great Destroyer. 
And here, and finally, Civilisation has taken up her definite 
stand in her authoritative use of the term Barbarity.

“Military necessity,” says the American instructor, 
“ admits of all direct destruction of life or limb of armed 
“ enemies, and of other persons whose destruction is 
“incidentally unavoidable in the armed contests of the 
“war: it allows of the capturing of every armed enemy 
“ and every enemy of importance to the hostile government, 

tRity6 h0S "or Pecu^ar danger to the captor; it allows of all 
The test “ destruction of property, and obstruction of the ways and 
legitimacy “ c^anne^s °f fraffic> travel, or communication, and of all 
of the in- “withholding of sustenance or means of life from the 
andmea* “enemy; of the appropriation of whatever an enemy’s 
sures of a “ country affords necessary for the subsistence and safety 
is military u army> an^ °f such deception as does not involve
necessity, “the breaking of good faith either positively pledged, 

“regarding agreements entered into during the war, or 
“supposed by the modern law of war to exist1.”

Military Military necessity so defined excludes gratuitous 
wil?noty cruelty> ifc distinguishes between measure and measure, 
justify between instrument and instrument; it permits one and 
cruelty0U8 f°rbids another. It prohibits the use of poison or of 

poisoned arms, and of certain weapons which inflict extra
ordinary personal sufferings upon persons injured thereby 
without any proportional addition to the strategic effect 
which belongs to less noxious instruments. It condemns the

1 Instructions for the Government of Armies of U,S. in the Field, Art. 15.
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assassination or murder by treachery of hostile individuals, or 

and the bombardment of a defenceless and undefended treacher-y* 
town. It forbids the fraudulent use of the national flag, 
uniform or insignia of the enemy, as well as of a flag of 
truce and of the peculiar signs and badges of the Geneva 
Convention; it condemns the declaration that no quarter 
will be given, prohibits the slaughter of an enemy who 
has laid down his arms or is incapable of self-defence, and 
commands the kindly care of prisoners1.

The use of poison in war was, though commonly con- The 
demned, not unknown amongst the Ancients. Nor was it Lavracd 
in the Middle Ages confined to the Italians, who enjoyed War 
in its regard an unenviable reputation1 2. So lately as in the demn the 
days of Elizabeth the English forces assisting the Scottish us® of 
Regent to besiege Edinburgh Castle poisoned the water in any 
supply of the beleaguered garrison3. a^mba-

Poison, however, as a combatant arm, is altogether tant arm, 
condemned by the modern Laws of War. And the like 
fate has overtaken langridge4, and certain other missiles as also of 
which were at one time commonly affected by combatants. 
Civilisation has in this regard moved with no little speed, and of 
When in 1801 the French attributed the destruction offormsof 
the “Real Carlos” and the “San Hermenegildo” by the shot* 
squadron under the command of Sir James Saumarez to 0f red-hot 
the use by the victors of red-hot shot, the British admiral law_ 
deemed the charge a gross imputation upon British 
honour and gave it prompt and indignant denial5 6. In the 
day of Frederick the Great red-hot shot had been com
monly used in land warfare without any very severe 
animadversion8. It was employed by the Prussians in the

1 Articles approved by the Conference of Brussels, 1874. Lorimer, 
Law of Nations, n. pp. 358—359.

2 Commines, p. 252. Guicc. i. p. 163 ; vii. p. 67. History of Bayard, 
Book ii. Chap. xxix.

3 Mel vii, Memoir es, p. 120.
4 Nelson was wounded by a fragment of langridge at the Battle 

of the Nile. Massey, iv. p. 193.
5 Memoirs of Lord Be Saumarez, n. pp. 10—13.
6 Its introduction is ascribed by the Marquis de Feuqui&res to Frede-
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bombardment of Prague in 1757, the town being fired in 
many places by its use1. And Marshal Keith confidently 
advised its utilisation as a peculiarly effective means of 
accelerating a siege2. The true test of the legitimacy of 
this arm was pointed out by Vattel3. Its use must have 
the sanction of necessity. The defenders of a Gibraltar 
may well have recourse to more effective agents against 
the nearing hostile batteries when cold shot fails to pierce 
their sides of proof. The use of boulets creux charges 

The use of d! artifices in marine warfare was considered improper so 
bullets1^ early as 17594. But so lately as in the days of the 
less than American Civil War explosive musket-balls were still
q norr.Qin *

weight employed ashore5.
con- In 1868, however, thanks to the exertions of the
th^Decla^ Emperor Alexander II., whose singular services to the 
S^Peter* cause humanity merited for him a better fate at the 
burg, hands of his subjects, the chief civilised powers of the 
1.868. world agreed upon a Declaration forbidding the employ

ment of any projectile which, being filled with fulmina
tory or inflammable substances, should weigh less than 
400 grammes6.

(ii) Con- Treachery in every form is a common characteristic 
treachery, °f the warfare of uncivilised peoples. In the ancient 
aS dhtd1 wor^> however, its use was not confined to tyrants like
from Alexander of Pherae7 or to a Persian Tissaphernes8: it was 
stratagem,

rick’s great-grandfather, the Great Elector, red-hot balls having been 
employed by him with great effect at the siege of Stralsund in 1675. 
Memoirs of Feutjuieres, ii. p. 267.

1 Memoirs of Sir A. Mitchell, i. p. 340. Compare Memoirs of the
Duke of Berwickt p. 126. '

2 Memoirs of Sir A. Mitchell, n. p. 472.
3 Yattel, hi. c. 9, § 169.
4 Order of the Day of Vice-Admiral Conflans. Ortolan, Dipl, de

la Mer, ii. Liv. 3, c. i. p. 32. Halleck, Elements of Int. Lavo, Chap. xvi. 
§17. •

5 They were used by the Confederates in the defence of Vicksburg. 
Personal Memoirs of U. S. Grant, i. p. 538.

6 The Declaration of St Petersburg. Hertslet, Map of Europe by 
Treaty, in. p. 1860.

7 Plut. Pelop. c. 29. 8 Xen. Anab. ii. c. 5.
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affected by Boeotian generals1 and by the admirals of the 
most polished of the Greeks2. Antiquity does indeed 
afford some striking instances of the repudiation by great 
commanders of treacherous counsels, but the same Romans 
who lauded the magnanimity of a Fabricius were equally 
ready to do honour to the patriotism of a Mutius, and the 
tribute paid by Pyrrhus to his chivalrous adversaries may 
doubtless be well permitted to testify to the rarity of their 
generosity.

The temper of centuries later was in this regard little 
more advanced. Not infrequent in the days of Chivalry3, p^timore 
the treacherous slaughter of a hostile prince or commander cularly the 
was a crime to which the Spaniard of the 16th and 17th assas- 
centuries seems to have been peculiarly prone. It was a sination 
Spaniard who fired the poisoned bullet which slew the opponent. 
Duke of Guise4, and to Spanish agency was ascribed as 
well the death of William the Silent, as less successful 
attempts on the lives of Elizabeth and Maurice5.

Modern times supply a singular parallel to the Pyrrho- 
Fabrician incident.

In February 1806, while the struggle with France was 
approaching its most furious stage, Fox, the English 
Secretary for Foreign Affairs, was made acquainted by a 
French stranger with a design for the assassination of 
Napoleon. The would-be assassin little knew his man.
Not merely was the project received with horror, but the 
scoundrel was arrested and detained until a warning 
message could reach the French Foreign Minister6. Act 
of simple honesty as this was, the stir which it created in 
the civilised world afforded an extraordinary index of the 
prevailing tone of universal popular feeling.

1 Plut. Alcib. c. 14. 2 Thuc. in. 34.
3 Commines, pp. 53, 268; Guicc. i. p. 288; hi. p. 136. History of 

Bayard, Book ii. Chap, xxxiv.
4 Castelnau, Memoirs, p. 238.
5 Grotius, Hist. 3, pp. 340, 341. Cf. Guicc. vi. p. 272.
6 Mr Secretary Fox to M. Talleyrand, Feb. 20, 1806. This message 

opened the way to peace negotiations. Papers relative to the Negociation 
loith France. Presented to Parliament, Dec. 22, 1806, pp. 1—3.
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Stratagem, however, is to be distinguished from 
treachery. Mitchell remarked, on the discovery of a 
design for the carrying off of Frederick the Great from 
the midst of his camp, that a handful of cavalry who 
should have penetrated on this enterprise into the centre 
of the Prussian army would have run little other risk 
than that of treatment as prisoners of war1. And a few 
years earlier Eugene had lent his countenance to similar 
schemes for the capture of Vendome1 2. Attempts like 
these, so long as they are carried out in the regular guise 
of the combatant, are deeds of singular daring rather than 
acts of dishonourable craft. They cease to be legitimate 
when the bounds of mere cunning are passed, and recourse 
is had to fraudulent disguise3. Too often the eagerness 
of the partisan subjects the innocent to cruel reprisals.

The chivalry of more courteous foemen has in recent 
times dictated the issue of a notification prior to the 
bombardment of a fortified city, and a definite period 
has been on occasion delimited for the withdrawal of the 
women and children4.

But Bismarck in 1871, replying to the remonstrance 
of the members of the diplomatic body resident in Paris 
on the bombardment of the city without previous notice, 
expressly maintained that such prior notification was 
neither required by the principles of the Law of Nations 
nor recognised as obligatory by military usage5. And the 
delegates at Brussels seem to have agreed that the de
mands of military precedent were fully satisfied by the

1 Memoirs of Sir A. Mitchell, ii. p. 236.
2 Histoire du Prince Eugene de Savoye, Liv. iv. On Aug. 14, 1870 a 

party of Prussian Uhlans attempted to carry off Napoleon from Longue- 
ville near Metz. Hozier, Franco-Prussian War, i. p. 355.

3 As, for example, when in 1704 making an attempt on Breisach, 
Eugene sent out an advance party in the disguise of carters to seize the 
gates. Histoire du Prince Eugene, Liv. vi.

4 Memoirs and Correspondence of Field-Marshal Viscount Combermere, 
ii. pp. 63—66. Memoirs of Lord De Saumarez, n. p. 82. Instructions 
for the Government of U. S. Armies in the Field, Art. 19.

5 Count von Bismarck to M. Kern, February 17, 1871; Bluntschli, 
Le Droit International Codifie} 554.
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grant by the besieger to non-combatants of a single 
opportunity to leave the place1.

Sometimes by an excess of generosity the personal 
quarters of a hostile commander have, like churches or 
military hospitals, been preserved from direct fire2, and and con- 
the attempt on the part of a besieger to put stress upon attack of 
the defenders of a citadel by bombarding the defenceless an unde_
i pi _. . . J fendedhouses of the adjoining town has been visited with right- town, 
ful condemnation. The shelling of an undefended town 
or village would on these principles be forbidden, and 
in this spirit the delegates at the Conference of Brussels 
adopted, after some discussion, the declaration that,
“ Fortified places are alone liable to be besieged. Towns,
“ agglomerations of houses or villages, which are open 
“and undefended, cannot be attacked or bombarded.
“ But if a town or fortress, agglomeration of houses, or 
“village be defended, the commander of the attacking 
“forces should, before commencing a bombardment, and 
“ except in the case of surprise, do all in his power to 
“ warn the authorities3.” But the practice of belligerents 
has hardly as yet attained to this merciful standard, and 
it may well be doubted how far such moderate counsels 
would in a future embittered naval struggle protect from 
injury the houses and dockyards of a defenceless seaport4.

. 1 Sir A. Horsford to the Earl of Derby, Aug. 1, 1874, Pari. Papers 
Miscell. No. 1, 1875, p. 13.

The defenders of Barcelona in 1714, obstinately refusing surrender 
when in the utmost distress, wished to send their women out of the 
town, but Marshal Berwick not merely refused to suffer the fugitives 
to approach the French lines of circumvallation, but even gave orders 
that they should be fired upon. Memoirs of the Duke of Berwick, n. p. 171.

2 Venddme in 1706 besieging Turin requested the Duke of Savoy 
to point out his quarters in order that no bombs might be thrown 
there: Morris, Age of Anne, p. 79.

3 Arts. 15 and 16. Pari. Papers Miscell. No. 1, 1875, p. 166.
Lorimer, Law of Nations, ii. Appendix, p. 362.

4 The capacity of the bomb for the destruction of property was 
formerly its main recommendation. “If the Place attacked be large 
“and populous,” wrote Feuqui&res, “Bombs are necessary, because they 
“destroy Houses, and continually fatigue the People, who are soon 
“ harassed with their Vigilance for the Preservation of their Lives, and
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Wars are, in spite of the immense armies which 
mutual suspicion unhappily keeps afoot, to-day less fre
quent than of old, and the struggle when aroused is not 
so surely to the death. Reprisals or stern necessity alone 
will now justify the refusal of quarter by the combatant, 
and the belligerent who denies quarter thereby resigns all 
personal claim thereto1. Nothing short of the instant 
requirements of self-preservation will excuse the refusal to 
stay the hand of slaughter when victory is assured, and 
the conquered are totally defenceless or throw down their 
arms. The hour of mercy follows at once upon the last 
effort of the fallen.

Very different was the practice of earlier days. An
tiquity understood but poorly the sphere of mercy. For 
the ancient warrior the grant of quarter meant too com
monly little more than preservation from an instant bloody 
death. With him slavery was the utmost mercy for which 
the conquered might safely look2. From men who were 
not ashamed to mutilate the dead small grace might 
the living hope for3.
“Effects, without any Probability of evading the Loss they sustain by 
“ the Fire from above.” Bernard von Gallen, the martial Bishop of 
Munster, was, according to Feuqui&res, the first sovereign who largely 
employed mortars. In 1672 sixty-five mortars being under his orders 
directed upon Groll, the whole town was in four hours set on fire, where
upon the inhabitants in order to save themselves from the flames 
compelled the garrison to capitulate. This prelate introduced the use of 
the Carcass, an invention which is described as being “of an oval Form 
“made of Iron Ribs, and filled with a Composition of Meal-Powder, 
“ Saltpetre, Sulphur, broken Glass, Shavings of Horn, Pitch, Turpentine, 
“Tallow, and Linseed Oil, and then covered with a pitch’d Cloth; it is 
“ primed with Meal-Powder and Quickmatch, and fired out of a Mortar; 
“ its Design is to set Houses on Fire.” (Military Dictionary.) Memoirs 
of Feuquieres, n. pp. 265—266.

The bombardment of Sonderborg by the Prussians was hardly in 
accord with the principles of the Conference of Brussels. Hozier, 
Franco-Prussian War, i. p. 55.

1 Bluntschli, Le Droit International Codijie, 580—581. Instructions 
for the Government of TJ, S. Armies in the Field, Arts. 60—62. Vattel, in. 
8 § 141. 2 Aristotle, Politics, i. c. 6.

3 The barbarian Gauls were wont in early days, according to the 
account of their Roman adversaries, to cut off the heads of their slain
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The most polished of the Hellenes were found capable Savage 
of decreeing the maiming of their captives1, and the 0f the 
Samians in the days of Pericles, in reprisals for similar ^mbatant 
wanton conduct on the part of their opponents, branded Greeks, 
Athenian prisoners with insulting emblems2. Greek 
captains made light of the slaughter of prisoners by the 
hundred in cold blood8. Lysander after his great victory 404 b.c. 

at Aegospotami put to death three thousand of his 
captives4, and seventy years later Alexander sacked and 
razed the city of Epaminondas, and sold thirty thousand of 335 b.c. 

her citizens into slavery5.
Little milder was the war-practice of Imperial Rome, the
The patriot king or gallant chieftain who had held out Romans’ 

to the last in his native fastness against the disciplined 
valour of the Roman legionary, having feasted the eyes of 
a gloating Roman populace in the long procession of the 
triumph, was led aside like an ox to the shambles as 
the white steeds of his conquerors chariot breasted the 
Capitoline hill; while the common herd of his captured 
followers were fortunate if condemned to spend a life 
of bondage among the labourers of the mines, or in the 
slave-gang of some Roman villa6.

The Vikings of the North in their plundering raids ^ 
slew without mercy priest and layman alike, and beheaded 0f the 
their prisoners in the most cold-blooded fashion7. North.

foes and carry them off as trophies to be nailed up in their dwellings;
Niebuhr, History of Rome, n. pp. 529, 540. The Ten Thousand in 
their famous retreat mangled the bodies of the Persian slain to create 
a livelier horror in the enemy, and thereby prevent their constant 
harassing; Xen. Anab. hi. 4, 5.

Later ages told grim stories of the fashioning of royal skulls into 
drinking cups for Lombard warriors. . , .

1 Plut. Lys. c. 9.
2 Plut. Pericles, c. 26. The mutilation of prisoners was not unknown 

in the days of Chivalry alike in France and Italy. Commines, p. 95;
Guicc. ii. p. 233.

Plut. Alex. c. 37 and Alcib. c. 16. Thuc. hi. 32 and 68; v. 116.
4 Plut. Alcib. c. 37; Lys. c. 13. 5 Plut. Alex. c. 11.
6 Liv. xxvi. 13. Joseph, vn. 24.
7 Mallet, Northern Antiquities. Ed. J. A. Blackwell, pp. 145—147,

169—171, 178.
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Later Christian ages were slow to learn the lesson of 
mercy. Karl the Great, the restorer of the Empire, slew 
four thousand five hundred captured Saxons1. Barbarossa, 
Crusader and hero of legeud, besieging the town of 
Crema, exposed his prisoners upon his siege machines 
to the fire of their compatriots2, a brutal device which the 
gifted and hapless Frederick II. was not ashamed to 
imitate at the siege of Brescia3; whilst Richard Coeur 
de Lion not merely beheaded some thousands of Saracen 
prisoners taken in Acre4, but despatched by various 
tortures the defenders of a Sicilian castle who had rashly 
resisted his attack5. •

The lust of gain came at last, however, to reinforce 
the sentiment of mercy and to combat the fury of fanati
cism and hate. Saladin, the chivalrous foe of Richard, 
permitted such of the Christian prisoners taken in Jerusa
lem as were able to pay a ransom to purchase their free
dom from the slavery which befell their poorer brethren6. 
The practice of permitting ransom became general in the 
later days of chivalry; indeed the prospect of revenue 
from this source was the main incentive of many famous 
knights of ad venture. Sometimes an exchange of prisoners 
took the place of ransom7, and, as early at all events as 
the beginning of the Hundred Years War, distinguished 
captives were on occasion released upon their parole. 
But from time to time recourse was had to the old stricter 
war-practice. Until a late period the soldier of the 
common herd was cut down without mercy in the hour 
of defeat, and too often deliberately butchered after his

1 Hosack, Law of Nations, p. 27.
2 Ibid. p. 36. 3 Ibid. p. 44.
4 Bichard of Devizes, ss. 68, 69. 5 Ibid. s. 21.
6 Geoff, de Vins. c. ix. A similar practice was adopted by the 

Romans during the Punic Wars; Hosack, Law of Nations, p. 20.
A curious proof of the tenacity of ancient custom in certain quarters 

was furnished in 1688 by the request of a gallant Turkish Pasha who 
was captured at the storm of Belgrade. He begged of his captors that 
he might be made the slave of a German rather than of a Christian 
Greek; Histoire du Prince Eugene, Liv. i. p. 100.

7 Geoff, de Vins. c. xv.
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surrender1; he was happy if, fighting against more confined
merciful Italian foemen, he escaped at the price of an combat-°
absolute stripping2. The like fate on occasion befell a?ts of
nobler captives, although not always without expos- rank?1
tulation3. The gallants of knighthood murmured when
ignorant burghers put to death a promising young squire
for the sake of his splendid armour4, but it was not only
Spanish princes schooled in Moorish warfare who allowed
themselves to play the butchers part. Nothing wasThe
more common in the age of Chivalry than the hanging chivalry
of the commandant of a captured town5. The famous bang the,. m 1 command-
incident of the cruel designs of Edward III. against the ants of 
citizens of Calais was in fact distinguished from many townsT* 
like occurrences solely by the ultimate escape in this 
instance of the fated victims6. Henry V., who was in 
common a mild-mannered soldier, hanged in chains Alain 
Blanchard, the gallant defender of Rouen, and at Meaux 
and at Rougemont put prisoners to death7. Louis XII., and put to 
in 1509, taking Peschiera by storm, put to the sword ^h0i<T°rd 
the Venetian garrison of five hundred men, and hanged garrisons, 
the governor, a Venetian nobleman, together with his son, 
on the battlements in order to strike terror into the 
breasts of the besieged garrison of the castle of Cremona8.

1 Commines, pp. 40, 69, 95, 139, 293; Guicc., i. pp. 167, 175, 323; n. 
p. 370; iv. p. 66. The English gave no quarter at Crecy, a resolution 
which proved fatal to John of Bohemia and a host of gallant knights; 
Froissart, Book i. Chap, cxxix. Cf. Ibid. lx. and cxxm. History of 
Bayard, Book n. Chaps, xxvm., xxix., xxxvn.

2 Commines, p. 255. Guicc., n. pp. 337, 389; hi. pp. 137, 159, 270, 
291, 372; iv. p. 261; v. pp. 39, 223.

3 Froissart, Book i. Chaps, xlvi., lviii., lxxxvii.
4 Ibid. Chap. xlvi.

5 Monstrelet, v. Chap. 75. Hosack, Law of Nations, pp. 125—129.
6 Froissart, Book i. Chap. cxlv.

7 Monstrelet, v. Chaps. 16, 75, 65.
At Rougemont a party of sixty Dauphinois were drowned in the 

Loire.
8 Guicc. iv. 257. History of Bayard, Book n. Chap. xix. Le Loyal 

Serviteur held this conduct great cruelty. But Bayard himself procured 
the surrender of the Castle of Bassano by threatening the immediate 
execution before its gate of two prisoners of rank, one being the uncle of

22w.
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Gomero, Governor of Hanen, was in 1595 treacherously 
seized by the Spaniards outside the walls of his castle, 
and, when its surrender was refused, strangled in the 
sight of its defenders1.

In the Wars of the sixteenth and seventeenth centuries 
it was still very usual for the entire garrison of a stormed 
town or castle to be put to the sword2. Buda, taken by 
storm by the Imperialists in 1686, was abandoned to 
indiscriminate pillage, during which neither age nor sex 
was spared3. And at Belgrade in like fashion in 1688 a 
frightful carnage was wrought amongst the Turks by the 
troops of Eugene and Louis of Baden4.

A burst of universal indignation was evoked in 1672 
when Louis XIY. issued his ferocious proclamation denying 
quarter to the defenders of Holland5, and Luxemburg 
repeated at Swammerdam the horrors of Magdeburg6. 
In their early contests against the French in Italy, how
ever, Eugene's dragoons, trained in the savage school of 
Turkish warfare7, refused quarter to their opponents, and, 
in spite of the utmost efforts of their commander, mas
sacred without pity officers and men who laid down their 
arms8. And, as might have been anticipated, the French

the commandant: History of Bayard, Book ii., Chap. xxv. Louis XI. 
had made use of a similar device when besieging St Omer, which was held 
against him by a son of Antony, Bastard of Burgundy, who was a prisoner 
in his hands. Yattel, m. 8 § 143 note.

1 Grotius, Hist., 4, 388. •
2 Castelnau, Memoirs, pp. 161, 367. Grotius, Annals, 2, p. 73. The 

Sivedish Intelligencer, pp. 65, 83, 100. Bougeant, Histoire des Guerres et 
des Negociations qui precederent le traite de Westphalie, Tom. ii. Liv. 3, 
23. Histoire du Prince Eugene, Liv. i. p. 121. History of Bayard, 
Book ii. Chap. xxix.

3 Histoire du Prince Eugene, Liv. i. p. 52. Memoirs of the Duke of 
Benoick, i. p. 8.

4 Histoire du Prince Eugene, Liv. i. pp. 99—100.
s Welwood, Memoirs, pp. 242, 403.
6 Ibid. pp. 249, 250.
7 Compare the fearful and unmerciful carnage of the Turks by the 

Imperialists after the Battle of Zenta 1697, Histoire du Prince Eugene, 
Liv. hi. p. 233. Memoirs of Prince Eugene, p. 50.

8 Histoire du Prince Eugene, Liv. i. p. 130; ii. p. 156. The French
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were led in their turn to exercise cruel reprisals1. In like 
manner in 1758 the Prussian soldiery made few Russian 
prisoners, being provoked to deny quarter by the charac
teristic cruelties of the Cossack and Calmuck horsemen2.

In this regard, however, as in all else, the practice of
combatants has yielded to the influence of civilising forces.
True, from time to time the workings of a fiercer spirit
revealed themselves in certain quarters. The National
Convention, for example, issued on May 26, 1794 a savage Savage

• • • dictractcrdecree whereby it was ordered that no British prisoner 0f the 
should be made, and on August 11th in the same year ^™lu- 
meted out the same cruel measure to the soldiers of period; 
Spain3; and Napoleon in 1799 put to the sword the 
garrison of Jaffa, four thousand strong, on the plea that ably re- 
the men were prisoners paroled at El Arish4. True, it ’ 
was not alone against Eastern tyrants like Tippoo Sultan, 
and the dungeons of Seringapatam and Chettledroog5, that 
men launched charges of excessive cruelties practised 
upon helpless captives. British prisoners were not too and, when 
well treated in the dungeons of Spain or of Revolutionary prisoners 
France6, nor were French captives too tenderly cared for ill-treated.

sick and wounded were in 1691 massacred by the garrison of Coni. 
Memoirs of Prince Eugene, pp. 36, 38.

1 Histoire du Prince Eugene, Liv. i. p. 131; ii. p. 189. Memoirs 
of Prince Eugene, p. 42. Memoirs of Feuquieres, i. pp. 335—338.

2 Mitchell to the Earl of Holderness (from the battle-field of Zorn- 
dorff); Memoirs of Sir A. Mitchell, i. pp. 431, 436—7.

8 Martens, Recueil, vi. pp. 750—751. Heffter, Le Droit International, 
Ed. Geffcken, Liv. ii. § 127, Note 7.

4 Massey, History of England, iv. pp. 226—227.
5 Life and Correspondence of the Marquess Wellesley, i. pp. 191 et 

seq. F. Robson, The Life of Hyder Ally, pp. 179 et seqq.
Kara Mustapha II., invading Hungary in 1697, carried with him a 

vast supply of irons and manacles wherewith he proposed to load his 
Imperialist prisoners; Histoire du Prince Eugene, Liv. hi. p. 212.

6 Memoirs of Lord de Saumarez, i. pp. 386, 396. Farrell Mulvey, 
Sketches of the Character, Conduct and Treatment of the Prisoners of 
War at Auxonne, Longwy, &c. Life and Correspondence of Lord Rodney, 
i. p. 231.

Sir Sidney Smith, being captured in 1796 in the attempt to cut out 
a privateer from Havre, was most rigorously confined in the Temple,

22—2
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in the confinement of English hulks1. But ever with 
greater certainty the feeling of the civilised world ex
pressed itself in support of more humane and Christian 
counsels. The decrees of the National Convention en
joining the denial of quarter were recalled so early as 
December 30, 1794, on the ground that they were at once 
contrary to the Laws of Nations and of War, and carried 
by surprise. The cold-blooded inhumanity of Napoleon 
sent a thrill of horror through his very subordinates2. 
And the recriminations of cruelty to prisoners indulged in 
by the opposing parties in the Napoleonic struggle are a 

Growth of sufficient proof, if of nothing else, of the admitted necessity 
snooort of f°r more kindly care of captives3. Self-restraint became 

the rule, ferocity the exception.
It was the common practice of besiegers in the days of 

Eugene to threaten the commandant of a beleaguered 
garrison with the refusal of quarter, should he defer his 
surrender until the opening of the breach: but, in the 
event, a bold resistance was seldom, if ever, visited with 
any special punishment4. This empty fulmination was 
denounced by Yattel in terms of strongest condemnation5. 
A few years earlier a general who should have refrained 
from putting to death the entire garrison of a weak post, 
which failed to surrender at the first summons, would 
have been thought to display singular clemency6.

Quarter There might be cases even to-day in which the re
may not be fugaj quarter, or the actual putting to death of prisoners

support of
humane
counsels
reacts
upon
practice.

the French affecting to regard him as a spy. Diaries and Correspondence 
of the Earl of Malmesbury, hi. p. 268.

1 Vattel, however, extols in the highest terms the treatment accorded 
in his day to prisoners of war alike by the English and French. Vattel, 
hi. 8 § 150.

2 S6gur, Expedition to Russia, n. 132—138.
3 Already in the days of Chivalry the fair treatment of a noble captive 

was held a duty incumbent on his captor. Bayard resented as an extra
ordinary dishonour the accusation of his late prisoner Don Alonzo that 
the followers of the gallant Knight sans peur et sans reproche did not 
treat him as became a gentleman. Iiistoi'y of Bayard, pp. 114—5.

4 Memoirs of Duke of Berwick, i. 224.
5 Vattel, in. 8 § 143.
3 Ibid. § 143 Note,
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who had surrendered at discretion, would be condoned by refused 
capable and candid judges, but public opinion demands th^case1 
with ever increasing force and promptitude the full and of:— 
complete justification of any act of unwonted severity.

The instances in which the plea of simple necessity 1. Neces- 
will avail have become in modern times of exceeding absolute, 
rarity. It may be that a small army cut off in a hostile instant,

J J J . and over
COUntry, and threatened with absolute annihilation at the whelming.
hands of a host of savage foes, may find its very ex
istence dependent upon the instant reduction of the 
swollen numbers of its prisoners1. But amongst civilised 
peoples the possibility of a liberation under parole would 
render illegitimate any more drastic measures. The repe
tition of the conduct of Henry V. in the hour of alarm 
after Agincourt1 2 3 * would be now only excusable, where to 
the imminent necessity of self-preservation was added the 
refusal by the captive to give parole, or the knowledge on 
the part of the captor that the pledged word would have 
no binding obligation, either by reason of the action of 
the captive’s government in forbidding the giving of 
parole, or of the known barbarous or treacherous character 
of the prisoner. Men may condone the cruelty which is 
dictated by necessity, but the necessity which grounds 
excuse must be instant, absolute and overwhelming, 
leaving no choice of means and no moment for reflection8.

Belligerents have from time to time meted out strict 
justice to combatant agents belonging to certain particular against the 
classes. Laws of 

Civilised
Many of the civilised nations of Europe, having under Warfare; 

their empire savage or semi-savage peoples, have been troops™86 
wont on occasion to employ the wild and undisciplined 
valour of such peoples in their warfare. In contests be-

1 Compare Count Segur on the action of the French in the retreat 
from Moscow. Expedition to Russia 1813, n. 132—133. Ante, pp. 81— 
82. Instructions for the Government of U. S. Armies in the Field, Art. 60.

2 Hosack, Law of Nations, p. 126.
3 Compare the language of Mr Webster on the case of the “ Caroline ”:

Woolsey, Introduction, § 174; Hall, International Law, Part n. Chap. vn.
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tween civilised belligerents such conduct is altogether 
inexcusable. Posterity has with one voice applauded in 
burning indignation the uncompromising terms in which 
the great Chatham launched his righteous thunders 
against the shameful policy, which enlisted the scalping- 
knife and the barbarous war practice of the Red Indian 
against the revolted American colonists. The employ
ment of such auxiliaries will be justly met by the exercise 
of the sternest measure of reprisals. In the days of 
Frederick the Great the Cossacks and the Croats lost by 
their excesses all claim to quarter. During the Franco- 
Prussian War the Turcos1, the native Algerine troops of 
France, obtained, justly or unjustly, an unenviable 
notoriety, and were by the Germans regarded with but 
scanty kindness. International Law knows, indeed, no 
distinctions of colour2: its rules are for those of all nations 
who are sufficiently enlightened to observe them. But 
should, in any future war, the native levies of some of 
our Eastern dependencies be directed against European 
enemies, it is very conceivable that complaints may be, 
not without reason, made. It is not savage origin, but 
savage conduct which merits punishment, but the instinct 
of the savage is only too apt in the midst of the fury of 
battle to burst the bonds of a foreign and unnatural 
civilising control.

1 “The Turcos behaved infamously: many of them, after asking for
“ and receiving quarter, stabbed with their sword-bayonets the soldiers 
“who had spared them, or snatched up the muskets they had thrown 
“ down and treacherously shot the victors ” (B. of Wissembourg, Aug. 4, 
1870). Hozier, Franco-Prussian War, i. 307. “ The Turcos, of whom a
“ large number were captured, excited the greatest curiosity (in Germany). 
“ Ugly, swarthy, slight in physique, they did not improve on acquaint- 
“ ance. Even their fellow-prisoners appeared ashamed of their com- 
“ panionship. It was likewise rumoured that they had been caught muti- 
“ lating and massacring the wounded on the battlefield, which created in 
“ Germany a strong feeling of repulsion against them, and of indignation 
“that the emperor should have employed such savages in European 
“ warfare.” Ibid. i. 341. The conduct of the Algerines had attracted 
notice in the Italian War of 1859. Rolin-Jaequemyns, La Guerre 
Actuelle, pp. 21—22.

2 Instructions for the Government of U. S. Armies in the Field, Art. 58.
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Against barbarians it may well be alike necessary and Should 
proper that barbarians should be employed. The British peop1^ 
did not hesitate to use the services of “the Friendlies” in ever wage 
their contest against the Soudanese, and it is to be feared warfare 
that, in our petty wars in Western, Central and Southern 
Africa, British redcoats have from time to time fought 
side by side with strange allies. The rules of Inter
national Law would seem, properly speaking, to extend 
only to the mutual relations of the nations within a 
particular circle, and International Law consists in certain 
rules of conduct which the progress of civilisation has 
taught certain peoples,—the peoples of the civilised—to 
observe in their relations with each other. But it may 
well be doubted how far the recourse by civilised govern
ments in their dealings with savage races to the resources 
of barbarism is compatible with the great calling of the 
teachers of progressive Humanity. Devastation and the 
unnecessary destruction of private property is in civilised 
warfare forbidden. We hear, however, now and again of the 
punishment of the wild inhabitants of some island in the 
South Seas, or of some village on the African West Coast, 
for a murder or an outrage not impossibly the outcome of 
bitter provocation. And what is the tale ? It is the tale 
of the bombardment of a cluster of huts by a British gun
boat, of the landing of an armed party, of the cutting down 
of food-bearing trees, and of the burning of everything 
combustible. It may be that the savage mind yields 
only to the discipline of fear, but the teaching of the 
lessons of civilisation by the strong man armed smacks 
somewhat at times of a species of instruction which is apt 
in after days to recoil upon the teacher.

The denial of quarter has not been, however, confined 
by modern combatants to ignorant and barbarous tribes.

“'If the people of that portion of an invaded country (&) There- 
“ which is not yet occupied by the enemy, or of the whole ^bRants 
“ country, at the approach of a hostile army, rise under a of an.
“ duly authorised levy, en masse to resist the invader, they district!1 
“ are now treated as public enemies, and, if captured, are
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“ prisoners of war. No belligerent has the right to declare 
“ that he will treat every captured man in arms of a levy 
“ en masse as a brigand or bandit. If, however, the 
“ people of a country, or any portion of the same, already 
“occupied by an army, rise against it, they are violators 
“of the laws of war, and are not entitled to their pro- 
“ tection

What is an When, then, may a district be properly considered 
disSt”f occupied2 ?
The dele- “ A territory is considered as occupied when it is 
Brussels “ ac^ua^y placed under the authority of the hostile army. 
(1875) on “ The occupation only extends to those territories where 
tion?”Pa “ this authority is established and can be exercised/' So 

the delegates at the Conference of Brussels, 1874, finally 
resolved3. The discussions which arose in the attempt to 
arrive at a definition of military “ occupation ” brought to 
light, however, the existence of two very distinct views as 
to what amounts in fact to such “occupation4." The 
view held by the majority of the delegates was simple 
enough: it set out shortly that occupation to be valid 
must be effective, that the true test by which its existence 
is proved is the fact of exclusive possession, that that spot 
is occupied within striking distance of which the invader 
has a force sufficient to quell any prospective rising, while 
local resistance is for the time being at an end. “ Greater 
“power must not be accorded to the invader than he 
“actually possesses. Occupation is strictly analogous to 
“ blockade, and can only be exercised where it is effective. 
“The occupier must always be in sufficient strength to 
“ repress an outbreak. He proves his occupation by this 
“ act. An army establishes its occupation when its posi
tions and lines of communication are secured by other 
“ corps. If a territory frees itself from the exercise of this

1 Instructions for the Government of U. S. Armies in the Fields Arts. 
51 and 52.

2 Hall, International Law, Part. in. Chap. iv.
3 Project of an International Declaration concerning the Laws and 

Customs of War, Art. 1. Pari. Papers Miscell. No. 1, 1875, p. 320.
4 Ibid. pp. 159—162, 235 et seqq.



“ authority, it ceases to be occupied. Occupation cannot 
“be presumptive1.”

The German view was far more rigorous in its re- The Ger- 
pression of the combatant ardour of the population of an occu^ 
invaded territory. pation ”

“ Occupation is not altogether of the same character as 
“ a blockade, which is effective only when it is practically 
“ carried out. It does not always manifest itself by visible 
“signs. If occupation is said to exist only where the 
“ military power is visible, insurrections are provoked and 
“ the inhabitants suffer in consequence. A town left with- 
“out troops must still be considered occupied, and any 
“ rising would be severely punished. Generally speaking,
“ the occupying power is established as soon as the popu- 
“ lation is disarmed, or even when the country is traversed 
“ by flying columns. It being impossible to occupy bodily 
“ each and every point of a province, the expression 
“ ‘ territory ’ must, as regards occupation, be interpreted 
“ liberally2.”

The character of the German interpretation of occupa- illustrated 
tion had been abundantly illustrated by the events of the by 
Franco-Prussian War. Their military jurisdiction was by 
the invading Germans held to be established throughout 
the whole extent of any French canton wherein they had 
fixed a single post.

Occupation so defined was established with facility,
but its effects were no light matter. The proclamation the pro-
issued by the Crown Prince on entering France sets out 0fthe
in all their severity the full war-rights claimable by a Crown. J ° J Prince on
modern invader. entering

“1. Military jurisdiction,” so ran the notice, “is^g^cein 
“established by this decree. It will be extended to all 
“ the territory occupied by German troops, to every action 
“tending to endanger the security of those troops, to 
“causing them injury, or lending assistance to the enemy.
“ Military jurisdiction will be considered as in force, and

1 Report of Sir A. Horsford, Pari. Papers Miscell. No. 1,1875, p. 160.
2 Ibid. pp. 160, 238.
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“ proclaimed through all the extent of a canton as soon as 
“ it is posted in any locality forming part of it.

“ 2. All persons not forming part of the French army, 
“and not proving their quality as soldiers by outward 
“signs, and who (a) shall serve the enemy as spies; (b) 
“ shall mislead the German troops when charged to act 
“ for them as guides; (c) shall kill, wound, or rob persons 
“ belonging to the German troops, or making part of their 
“ suite; (d) shall destroy bridges or canals, damage tele- 
“ graphic lines or railways, render roads impassable, set 
" fire to munitions and provisions of war, or troops’ 
“ quarters; (e) shall take up arms against the German 
“ troops—will be punished by death. In each case, the 
" officer in command will institute a council of war, with 
"authority to try the matter and pronounce sentence. 
“ These councils can only condemn to death. Their sen- 
“ tences will be executed immediately.

"3. The communes to which the culprits belong, as 
“ well as those whose territory may have been the scene of 
"the offence, will be condemned in a penalty for each 
“ case equalling the annual amount of their taxes.

"4. The inhabitants will have to supply all neces- 
“ saries for the support of the troops. Each soldier will 
"receive daily 750 grammes of bread, 500 grammes of 
" meat, 250 grammes of lard, 30 grammes of coffee, 
" 60 grammes of tobacco or 5 cigars, \ litre of wine, or 
" 1 litre of beer, or -fa of brandy. The rations to be 
"furnished daily for each horse will be 6 kilogrammes 
"of oats, 2 kilogrammes of hay, and 1^ kilogrammes of 
"straw. In case of the inhabitants preferring an in
" demnity in coin to one in kind, it will be fixed at two 
" francs each soldier daily.

" 5. All commanders of detached troops will have the 
" right to order a requisition of provisions needful to the 
" support of their troops. The requisition of other articles 
"judged indispensable to the army, can only be ordered 
"by generals and officers acting as such. In all cases, 
"nothing will be demanded of the inhabitants except
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“what is necessary for the support of the troops, and 
“official receipts will be given for everything supplied1”

With the Romans lands as well as movables passed
under the dominion of the conqueror by the mere act of Different

^ effects
hostile possession. While hostile property found within the cribed to 
Roman bounds at the outbreak of war became immediately nulltary. J occu-
the property of the Roman taker, the like property cap- pation in 
tured within the hostile state was held to belong to the ancient’ 
Roman Republic, passing to individual owners by sale or 
grant. All movables taken within invaded territory were as 
booty (praeda) distributed by the successful imperator to 
his legionaries, or sold by the quaestors sub hasta for the 
benefit of the iErarium. The land of the invaded people 
was within the grace of the Roman people to be retained 
by its old proprietors, or to be absorbed into the Roman 
ager publicus: possession conferred upon its holders a title 
in itself complete and permanent, but subject to the 
practical risk of recapture, to the possibility of reversion 
to the original proprietor by the right of postliminium.
In our day military occupation is held to be simply a and 
holding by force in its essence temporary: military occu- times™ 
pation in itself confers no proprietary rights, it merely 
conveys a particular administrative authority.

The rule of the invader is the rule of the Laws of War. Occu- 
By the fact of occupation the authority of the original Patlonco^- 
sovereign is perforce suspended, and the control of the a special 
reins of administration devolves upon the occupier. Re- t^Uve8 
sponsible as this last must be held to be for the public authority, 
safety and the maintenance of order, he may at discretion 
either retain the local laws and machinery already ex
isting; may continue in the exercise of their functions the 
ordinary civil officers and servants while subjecting them 
to any necessary supervision; or he may proclaim martial 
law, and replace the native functionaries and institutions 
by others in his view more convenient or more effective.
His rights as against the inhabitants of the territory are,

1 Hozier, Franco-Prussian War, i. pp. 346—347. Rolin-Jaequemyns,
La Guerre Actuelle, pp. 28—31. Heffter, Le Droit International, Ed.
Geffcken, Liv. n. § 126, Note 6.
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as we have seen, strictly limited. He may seize to him
self the movable property of the deposed government, not 
being public documents or art objects1, may sequestrate 
and enjoy the produce of national real estate, and may 
occupy and employ state buildings, not being cathedrals, 
churches, hospitals or other erections devoted to religious, 
charitable, educational or scientific purposes; he may 
raise such taxes as are necessary for the conduct of the 
affairs of government, may levy contributions for the 
entertainment of his troops, or requisitions2 for their 
support, whether without payment, at an estimated price, 
or with payment, at current market-rates; but he may 
not, generally speaking, confiscate the property of private 
individuals, real or personal; he may not impose by his 
own authority a war indemnity; and still less may he 
enlist troops from among the unwilling inhabitants of the 
occupied territory8, or compel the performance by them of 
any active military service against their fellow country
men. But while he may not in person draw directly upon

1 For the conduct of the Allies in restoring in 1815 to their original 
proprietors pictures and other art objects carried to Paris by Napoleon, 
see Gurwood’s Selections from the Dispatches of the Duke of Wellington, 
897. Bluntschli, Le Droit International Godifie, § 650.

2 Bluntschli lays it down in general terms that “Les Lois de la 
“ guerre n’autorisent pas en particulier les requisitions purement p£cu- 
“ niaires; ” and extends his declaration to money requisitioned for the 
payment of the wages of soldiers. He admits, however, that the practice 
of the Germans in France did not lend support to this view. Le Droit 
International Godifie, § 654. It was customary in the early days of the 
18th century for an invader to lay large tracts of country under pecuniary 
contribution, whether as ransom for exemption from pillage, as payment 
in lieu of quarters, or by way of war-indemnity, hostages being not infre
quently taken from the villages by way of security for prompt payment. 
Memoirs of the Duke of Berwick, n. pp. 139—140, 295; Memoirs of 
Feuquieres, i. pp. 104, 231. For the discussion of the subject of Requi
sitions and Contributions by the delegates at Brussels see Pari. Papers 
Miscell. No. 1, 1875, pp. 173—175.

3 Instructions for the Government of U. S. Armies in the Field, Art. 33. 
Project of an International Declaration on the Laws and Customs of War, 
Art. 36.

The contrary was the regular practice of Frederick the Great and his 
contemporaries. The Austrians enlisted Bavarians in 1743; Frederick 
compulsorily enlisted 10,000 Saxons in 1756.
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the forces of the invaded district for belligerent purposes, 
he may prevent the rendering by them of any assistance 
to his opponent1. The inhabitant of an occupied district The re- 
who improperly lends assistance against the occupying ^bUant " 
force is, according to circumstances, a war-traitor or a of an 
war-rebel, and as such punishable with death2. districtfs a

The plea of reprisals or retaliation will in many cases war-rebel, 
condone measures of exceptional severity, otherwise inex- pri^‘ 
cusable. “The law of war can no more wholly dispense 
“ with retaliation than can the law of nations of which it 
“ is a branch. Let civilised nations acknowledge retalia- 
“ tion as the sternest feature of war3.” Retaliation is, in Reprisals 
fact, the naturally appropriate punishment for all breaches priauP™" 
of the laws of war4. But retaliation to be legitimate punish- ^ 
must be grounded not in revenge, but in the desire to breaches 
apply restraint upon future illegal action. “ Retaliation ^ge0f 
“ will never be resorted to as a measure of mere revenge, War. 
“but only as a means of protective retribution, and,
“ moreover, cautiously and unavoidably5.” Quarter may be 
refused to those who themselves have denied it, or to other 
notorious delinquents against the laws of civilised warfare6.

1 King William of Prussia in 1870 abolished in the occupied districts 
of France the conscription for the French armies, and forbade the in
habitants to render any such military service. A fine of 50 francs per 
day was laid on the relatives of any person within the occupied districts 
who escaped to serve under the French colours. Hozier, The Franco- 
Prussian War, i. p. 351. Hall, Int. Law, Part hi. Chap. iv. § 157, note. 
Rolin-Jaequemyns, La Guerre Actuelle, p. 54.

2 Instructions for the Government of U. S. Armies in the Field, Arts.
90—92 and 95. 3 Ibid. Art. 27.

4 Vattel, hi. 8 §§ 141, 142.
5 Instructions for the Government of U. S. Armies in the Field, Art. 28.
6 After the battle of Worth “great animosity was displayed by the 

“ peasants, and some of them were guilty of the grossest barbarity towards 
“ the wounded Germans. At Gunstett alone, twenty-eight peasants 
“ caught red-handed gouging and maiming were tried and shot; and at 
“ onetime as many as forty lads, between the ages of twelve and eighteen,
“ were in the hands of the provost-marshal under accusation of having 
“ committed similar outrages.” Hozier, Franco-Prussian War, i. p. 317.
For the German treatment of the Francs-tireurs see Rolin-Jaequemyns,
La Guerre Actuelle, pp. 22—28; Heffter, Le Droit International, Liv. ii,

§ 124 a.
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Already in the later years of the seventeenth century 
civilised combatants began to hesitate before exercising 
needless cruelty under the ever ready pretext of reprisals1. 
But even to-day the right of retaliation in the ultimate 
resort must always be held reserved.

“ Qui merci prie merci doit avoir,” said the Knight 
of Chivalry; the most approved war-practice, however, 
still sanctions measures of the utmost severity.

May “ We do not, at the present day,” says General Halleck,
Quarter be -*• «// «/ *
refused to “ often hear, when a town is carried by assault, that the 
son of™ " garrison is put to the sword in cold blood, on the plea 
town “ that they have no right to quarter. Such things are no 
storm? by “ longer approved or countenanced by civilized nations. 
Halleck, “ But we sometimes hear of a captured town being sacked, 

“and the houses of the inhabitants being plundered on 
“ the plea that it was impossible for the general to restrain 
“ his soldiery in the confusion and excitement of storming 
“ the place ; and, under that softer name of 'plunder, it has 
“ sometimes been attempted to veil 'all crimes which man, 
“ ' in his worst excesses, can commit; horrors so atrocious 
“ ' that their very atrocity preserves them from our full 
“'execration, because it makes it impossible to describe 
“' them.’ Many terrible atrocities of this kind were com- 
“mitted in the war of the Spanish Peninsula; and it 
“would be difficult to find, in the history of the most 
“ barbarous ages, scenes of drunkenness, lust, rapine, plun- 
“der, cruelty, murder and ferocity, equal to those which 
“ followed the captures of Ciudad Rodrigo, Badajos and San 
“ Sebastian. These were attempted to be excused on the 
“ground that the soldiers could not be controlled. But 
“ this was no valid excuse. An officer is generally respon- 
“ sible for the acts of those under his orders. Unless he

1 Two French officers in the service of Savoy being captured on board 
a privateer fitted out by the British Ambassador Hill and executed by the 
French, the English Secretary declined to authorise the exercise of 
reprisals except upon Irishmen captured whilst serving in the armies of 
France. Mr Hill to Mr Secretary Hedges, 1 Sept. 9, 1704. Sir C. Hedges 
to Mr Hill, Sept. 26, 1704 and Dec. 1, 1704. Diplomatic Correspondence 
of the Right Hon. Richard Hill, i. pp. 159, 172, 420,
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“ can control his soldiers, he is unfit to command them.
“ In the same way, rebel officers were responsible for the 
“ murder of our captured negro troops, whether or not by 
“ their orders1.”

The strictures of Halleck, in so far at any rate as they 
reflect upon the humanity of the British officers who 
directed the storm of San Sebastian, seem needlessly 
severe. Wellington, when made acquainted with the Welling- 
charge levelled against his troops of the wilful firing of ’
San Sebastian, at once declared that he had here, as at 
Ciudad Rodrigo, expressly refrained from a bombardment 
of the town in the interests of its inhabitants, and that 
the firing of the houses was rightly attributable not to the 
assailants but to the defensive. operations of the French 
and their sympathisers2. But Wellingtons views as to 
the natural results of a successful assault were hardly 
those of Halleck.

“ In regard to the plunder of the town by the soldiers,
“ I am the last man who will deny it, because I know that 
“ it is true. It has fallen to my lot to take many towns 
“ by storm; and I am concerned to add that I never saw 
“ or heard of one so taken, by any troops, that it was not 
“ plundered. It is one of the evil consequences attending 
“the necessity of storming a town, which every officer 
“ laments, not only on account of the evil thereby inflicted 
“on the unfortunate inhabitants, but on account of the 
“injury it does to discipline, and the risk which is in- 
“ curred of the loss of all the advantages of victory, at the
“very moment they are gained........Notwithstanding that
“ I am convinced it is impossible to prevent a town in such 
“ a situation from being plundered, I can prove that upon 
“this occasion particular pains were taken to prevent it.
“ I gave most positive orders upon the subject, and desired

1 Halleck, Elements of International Law and the Laws of War, Chap. 
xyiii. §§ 22, 23.

2 The inhabitants of San Sebastian co-operated with the French and 
fired upon the Allies: Wellington to Sir H. Wellesley, Oct. 23, 1813. 
Selections from the Dispatches of the Duke of Wellington, 842. As to 
Ciudad Rodrigo see Ibid, 619,



352 THE SCIENCE OF INTERNATIONAL LAW.

and Ber
wick.

“ that the officers might be warned of the peculiar situation 
“ of the place, the garrison having the castle to retire to, and 
“ of the danger that they would attempt to retake the town, 
“ if they found the assailants were engaged in plunder.

“ If it had not been for the fire, which certainly aug- 
“ mented the confusion, and afforded greater facilities for 
“ irregularity; and if by far the greatest proportion of the 
“ officers and non-commissioned officers, particularly of the 
“ principal officers who stormed the breach, had not been 
“ killed or wounded in the performance of their duty in 
“the service of Spain, to the number of 170 out of about 
“250, I believe that the plunder would have been in a 
“ great measure, though not entirely prevented1.”

Another great Englishman in earlier days, whose fate 
it was to win his most famous victory whilst leading 
against Englishmen the armies of the enemies of his 
native land, the humane and soldierly Berwick2, was 
seemingly of the opinion of Wellington. When in 1714 
he carried by storm the works of Barcelona, he refused to 
allow the victorious troops to enter the city during the 
day of the assault, and took every other precaution against 
confusion and outrage, but, so convinced was he that 
pillage was a natural consequence of a capture by assault, 
that he frankly ascribed the wonderful success which 
attended his efforts solely to the direct intervention of 
Providence. “The inhabitants,’’ said he, “were in their 
“ houses, their shops, and the streets, looking at our troops 
“ passing by, as in time of peace; a circumstance perhaps 
“ incredible, that such profound tranquillity should in an 
“ instant have succeeded to so much confusion ; and what 
“is still more wonderful, that a town taken by assault 
“should not be plundered: this can only be ascribed to 
“ God; for all the power of man could not have contained 
“ the soldiers3.”

1 Wellington to the Right Hon Sir H. Wellesley, Oct. 9th, 1813. 
Selections from the Dispatches of the Duke of Wellington, 836.

2 Marshal Berwick, the victor of Almanza, was the natural son of 
James II. and Arabella Churchill, sister of the great Duke of Marlborough.

3 Memoirs of the Duke of Berwick, n. pp. 175—177*
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It is sufficiently easy to preach doctrines of mildness 
in the hour of peace, but the best of commanders find it 
by no means a simple task to contain an enraged and 
maddened soldiery in the first wild moments after the 
carrying of the breach. The delegates at the Conference 
of Brussels were perhaps wise to content themselves with 
the barren declaration that “A town taken by storm 
“ should not be given up to the victorious troops to 
plunder1.”

In no respect is the amelioration of modern war- 
practice more noticeable than in the attention now ac
corded to the care of the prisoner and the wounded.

“A prisoner of war is a public enemy armed or at- 
“ tached to the hostile army for active aid, who has fallen 
“ into the hands of the captor, either fighting or wounded, 
“on the field or in the hospital, by individual surrender 
“ or by capitulation2.”

To such an one the civilised belligerent of to-day 
grants fair and courteous treatment. The captured de
serter3, or the spy4 taken in the act, may indeed be brought

(y.) Com
mand the 
kindly 
treatment 
of prison
ers,
whether 
effective or 
disabled.

A deserter, 
a spy, a 
breaker of

1 Project of an International Declaration on the Laws and Customs of 
War, Art. 18.

2 Instructions for the Government of the U. S. Armies in the Field, 
Art. 49.

3 Ibid. Art. 48.
4 A spy is a person who secretly or in disguise pierces within the lines 

of one belligerent with a view to the acquisition of military information 
for the use of the other. If an officer openly and in uniform approach 
the position of the enemy to reconnoitre, he must on capture be treated 
as an ordinary prisoner of war. But if by disguise or stealth a person, 
whether combatant or non-combatant, penetrate within the lines of a 
belligerent with the design to discover his weakness to his opponent, the 
penalty which awaits him on detection is a prompt death by the bullet or 
the rope. To justify such treatment, however, it is essential that the spy 
be caught in the course of the actual venture : his offence is deposited on 
return to his own quarters, and, if made prisoner at a subsequent period 
whilst performing the ordinary duties of a combatant, he is entitled to the 
regular privileges of the prisoner of war. During the Franco-Prussian 
War the Germans evinced a certain inclination to treat as spies persons 
making use of balloons for military observations. No disguise or pretence 
being possible in such a case, balloon-travellers are entitled to be regarded 
at least as open and declared enemies. Bluntschli, Le Droit International

23w.
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parole, or before a military tribunal, and condemned to speedy exe- 
punished cution, whilst “a prisoner of war remains answerable for 
criminal “his crimes against the captors army or people, com- 
to*death,Ut “ mitted before he was captured, and for which he has not 

“ been punished by his own authoritiesV* The breaker of 
and all parole will on second capture meet with little mercy2, and 
ofwarare prisoners of war are liable to the exercise of reprisals3, 
subject to But the ordinary prisoner of war is no more than a 
but the ’ beaten foe, and in no sense a criminal. He may be dis- 
prfsoneJis armed, and subjected to such restraint as is necessary to 
not to be prevent his escape or further sharing in the operations of 
ak^al &S the war4- He may be interned away from the seat of war, 
offender, although he must not be rigidly imprisoned. He must 

be provided with plain and wholesome necessaries of life, 
and is sometimes even granted a certain rate of pay. But 
he can in return be compelled to labour according to his 
degree, so long as the enforced task be in no way in 
direct aid of the operations of the war5. And, though he 
may not be robbed of his ordinary valuables, any large

Codifie, 632 bis. Instructions for the Government of TJ. S. Armies in the 
Field, Arts. 83, 88, 104. Project of an International Declaration on the 
Laics and Customs of War, Arts. 19—22. Rolin-Jaequemyns, La Guerre 
Actuelle, pp. 37, 38.

1 Instructions for the Government of U. S. Armies in the Field, Art. 59.
2 Ibid. Art. 124.
3 Instructions for the Government of TJ. S. Armies in the Field, Art. 59. 

Memoirs of the Duke of Berwick, i. p. 129. Memoirs of Feuquieres, ii. p. 
317. Vattel, in. 10, § 176. Washington in 1782 ordered the drawing 
of lots for the execution of one of the thirteen British officers taken 
under capitulation in York Town by way of reprisal for the hanging 
of Captain Huddy. The lot falling on Captain Asgill, he was only saved 
with great difficulty, the French joining their remonstrances on the side 
of humanity. Memoirs of Lord De Saumarez, ii. pp. 341—343. Upham, 
Life of Washington, ii. Chap. xx.

4 Instructions for the Government of TJ. S. Armies in the Field, Art. 75. 
Project of an International Declaration, Art. 24.

6 Instructions for the Government of TJ. S. Armies in the Field, Art. 76. 
Project of an International Declaration, Arts. 25, 26.

He may not, for example, be enlisted. At the end of last century 
Austrian prisoners of war were, according to Lord St Vincent, sold by 
French Commissioners to agents recruiting for foreign regiments in the 
service of Spain. Life of Earl St Vincent, i. pp. 203, 204,
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sums of money found in his possession may be taken from 
him and applied to his support1. Should he attempt to 
effect his escape, he is guilty of no crime, but he may be 
shot in the course of his flight, and, if recaptured, may be 
subjected to stricter restraint. Should he take part, how
ever, in a general outbreak, he may be dealt with in the 
most rigorous fashion2.

His condition is changed by successful flight, by A prisoner 
ransom, by exchange or by release. coverhis

In the days of Chivalry the common method by which liberty by 
the prisoner of war obtained his liberty was by ransom byransom, 
paid to his captor, but prisoners of great importance and 
figure were, at an early date, either appropriated by the 
sovereign under claim of right or purchased by him from 
the individual taker. To-day the captured of all ranks 
are held prisoners of the belligerent government, not of 
the capturing soldier3, and ransom, so far as it remains an 
active institution, is a mere substitute for exchange, 
which is now the most ordinary means by which the 
prisoner recovers his freedom4.

The exchange of prisoners is commonly effected by ^a^ge 
arrangement between the belligerent governments under ’ 
cartel, rank for rank, and condition for condition, or by 
fixed equivalents5. The prisoner of war is held bound on 
capture to state his rank, and, should he be guilty of any 
deception, he may be restricted in the privileges enjoyed

1 Instructions for the Government of TJ. S. Armies in the Field, Art. 72. 
On the capture of Comte de Grasse by Sir George Rodney in 1782 the 
French admiral displayed considerable anxiety about the fate of £5000 
belonging to him and left on board his flagship. “My answer was,” 
wrote Rodney, “ that every thing that he, as a man of honour, could call 
“ his own, was sacred, and at his own disposal, but that all public money 
“belonged to the captors; that English officers never plundered their 
“ captives, nor should the lowest sailor belonging to them lose even a 
“ shoe.” Sir George to Lady Rodney. Life of Lord Rodney, ii. p. 291.

2 Instructions for the Government of TJ. S. Armies in the Field, Arts. 
77, 78. Project of an International Declaration, Art. 28.

3 Instructions for the Government of TJ. S. Armies in the Field, Art. 74.
4 Ibid. Art. 108.
8 Ibid. Arts. 105, 106.

23—2
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by prisoners of his degree1. There is no obligation com
pelling a state to exchange its prisoners, if interest should 
appear to it to dictate their retention1 2, but, should an 
agreement for exchange be entertained, the utmost good 
faith should direct the dealings of the parties to it. The 
quality and health of the prisoners exchanged might well, 
for example, afford matter for careful consideration3, 

or by Prisoners may be released absolutely or under parole,
absolutely Parole is a personal pledge taken by a prisoner of war 
or under whereby, after and in consideration of his release, his 

* personal freedom of action is, in respect of the govern
ment granting such release, particularly limited4. No 
prisoner of war may be compelled by his captors to give 
parole, nor is any belligerent obliged to grant the privilege 
to any prisoner5 6. The free choice of the prisoner in the 
tender of such a pledge may be further limited by the 
municipal regulations of his own state. Generally speak
ing, parole can only be given by or through a commis
sioned officer acting under permission of the highest superior 
within reach. The terms of the pledge commonly extend 
to, and cannot legally exceed, an undertaking not to 
serve during the existing war, unless after exchange. 
The paroled individual is accordingly released from his 
engagement by regular exchange, or by the return of 
peace. During its continuance, however, he must refrain 
from all active service in the field against the paroling 
government: he may engage on behalf of his state in civil 
or diplomatic employments, may enlist and drill recruits, 
may fortify places not within the sphere of active warfare, 
or otherwise direct the defence of his country in any spot

1 Instructions for the Government of TJ. S. Armies in the Field, Art. 
107. Project of an International Declaration, Art. 29.

2 Instructions for the Government of TJ. S. Armies in the Field, Art. 
109. Halleck, Elements of International Law, Chap. xvm. § 9. Vattel 
hi. 8, § 153.

3 Hall, International Law, p. 350.
4 Instructions for the Government of U. S. Armies in the Field, Arts.

119—134.
6 Project of an International Declaration, Art. 32.
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remote from the seat of war; but his appearance in the 
field against the paroling belligerent or his allies may be 
visited on his recapture with a speedy death.

In former days and up to times too recent the sick in The treat
time of war were apt to suffer cruel hardships; but at the
length, the attention of certain Swiss philanthropists1 wounded . . . A . x is now re
having been drawn to the condition of affairs, general gulated by
sympathy was by their means excited. In 1864, ac
cordingly, there met at Geneva a Conference of delegates 
from various states for the drafting of common rules 
designed to effect improvements in the treatment of the 
sick and wTounded; and on August 22nd was signed the 
now famous Convention of Geneva. the Con-

The resolutions of the signataries were set forth in ten of^eneva 

articles. By Art. VIII. the details of execution of the of 1864- 
Convention were left for regulation by the Commanders- 
in-Chief of belligerent armies according to the instructions 
of their respective Governments. In Arts. I.—VII.1 2 were 
laid down broad general principles of law.

“ Art. I. Ambulances and military hospitals shall be 
“ acknowledged to be neuter, and, as such, shall be pro- 
“ tected and respected by belligerents so long as any sick 
“ or wounded may be therein. Such neutrality shall 
“ cease if the ambulances or hospitals should be held by 
“ a military force.

“Art. II. Persons employed in hospitals and ambu- 
“ lances, comprising the staff of superintendence, medical 
“ service, administration, transport of wounded, as well as 
“ chaplains, shall participate in the benefit of neutrality 
“ while so employed, and so long as there remain any 
“ wounded to bring in or succour.

“ Art. III. The persons designated in the preceding 
“ article may, even after occupation by the enemy, con- 
“ tinue to fulfil their duties in the hospital or ambulance

1 MM. Dunant and Moynier, Bluntschli, Le Droit International Godifie,
Liv. viii. § 586. Revue du Droit International, 1870, pp. 515—519.

2 Arts. IX. and X. deal with the accession of the Powers to and the 
ratification of the Convention.
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“ which they serve, or may withdraw in order to rejoin the 
“ corps to which they belong. Under such circumstances, 
“ when these persons shall cease from their functions, they 
“ shall be delivered by the occupying army to the outposts 
“ of the enemy.

“ Art. IV. As the equipment of military hospitals 
“ remains subject to the laws of war, persons attached to 
“such hospitals cannot, in withdrawing, carry away any 
“articles but such as are their private property. Under 
“ the same circumstances an ambulance shall, on the con- 
“ trary, retain its equipment.

“ Art. V. Inhabitants of the country who may bring 
“ help to the wounded shall be respected and shall remain 
“ free. The generals of the belligerent powers shall make it 
“their care to inform the inhabitants of the appeal ad- 
“ dressed to their humanity, and of the neutrality which 
“ will be the consequence of it. Any wounded man en- 
“ tertained and taken care of in a house shall be considered 
“ as a protection thereto. Any inhabitant who shall have 
“ entertained wounded men in his house shall be exempted 
“ from the quartering of troops, as well as from a part of 
“ the contributions of war which may be imposed.

“Art. VI. Wounded or sick soldiers shall be enter- 
“ tained and taken care of, to whatever nation they may 
“belong. Commanders-in-Chief shall have the power to 
“ deliver immediately to the outposts of the enemy soldiers 
“ who have been wounded in an engagement, when cir- 
“ cumstances permit this to be done, and with the consent 
“ of both parties. Those who are recognised, after their 
“ wounds are healed, as incapable of serving, shall be sent 
“back to their country. The others may also be sent 
“ back on condition of not again bearing arms during the 
“ continuance of the war. Evacuations, together with the 
“ persons under whose directions they take place, shall be 
“ protected by an absolute neutrality.

“Art. VII. A distinctive and uniform flag shall be 
“ adopted for hospitals, ambulances, and evacuations. It 
“ must on every occasion be accompanied by the national
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“ flag. An arm-badge (brassard) shall also be allowed for 
“ individuals neutralised, but the delivery thereof shall be 
“left to military authority. The flag and arm-badge 
“ shall bear a red cross on a white ground1 ”

The success of the undertaking was immediate and 
decided. The twelve signataries1 2 having agreed to com
municate the terms of their convention to, and to request 
the accession of, Powers not represented at the Congress, 
all the leading states of Europe3 gave in within four years 
their adhesion, while during the period 1874—1882 ten 
other Powers joined the alliance4.

The work of the Genevan philanthropists, however, was 
not, and is not yet, complete.

On October 20th, 1868, were signed at Geneva fifteen ^.eo^‘ 
Additional Articles5, which explained or interpreted cer- Articles of 
tain of the provisions of the original Convention6, an(iJendthe 
extended the protection of the red-cross flag to the sphere provisions 
of naval warfare7. Conven-

The terms alike of the original Convention and of the tion to 
Additional Articles have not escaped the useful criticism warfare. 
of time and experience. Practical soldiers in recent wars 
have discovered many difficulties in the detailed working 
of the regulations laid down at Geneva8. The spy, it is 
urged, may assume the arm-badge of the neutralised 
surgeon, and be restored by the unwitting captor to his 
own outposts to report strategical information acquired 
under the cloak of attendance upon the wounded; the red-

1 Hertslet, Map of Europe by Treaty, m. p. 1621.
2 Switzerland, Baden, Belgium, Denmark, Spain, France, Hesse- 

Darmstadt, Italy, Netherlands, Portugal, Prussia and Wurtemburg.
3 Austria, Bavaria, Great Britain, Greece, Mecklenburg-Schwerin,

Rome, Russia, Saxony, Sweden and Norway, and Turkey.
4 Roumania, Persia and Salvador, 1874, Montenegro, 1875, Servia,

1876, Bolivia, Chili and the Argentine Republic, 1879, Peru, 1880,
United States, 1882. Davis, Outlines of International Law, p. 435.

5 Hertslet, Map of Europe by Treaty, in. p. 1853.
6 Additional Arts. I.—VI.
7 Ibid. I.—XIV.
8 Pari. Papers Miscell. No. 1, 1875, pp. 56—60. Heffter, Le Droit 

International. Ed. Geffcken, Liv. ii. § 126, Note 5.
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cross flag of the hospital may be hoisted above the 
magazine1; or the hospital train be so disposed as to 
secure a tactical advantage. But the most perfect rule is 
liable to abuse at the hands of unscrupulous men. The 
belligerent must indeed be permitted to take such reason
able precautions as appear to him proper to prevent the 
utilisation of the Articles of Geneva for combatant pur
poses2, but the measures employed should not exceed the 
limits of reason and strict necessity. It were pity that 
difficulties of detail by no means insuperable by discreet 
and prudent moderation should be permitted to interfere 
with the popularity of rules which are generally accepted3 
as in principle humane and sound.

The story of the origin and success of the Geneva 
Conference is full of useful suggestion. The increasing 
desire to act in all things in accordance with the dictates 
of mercy, which characterises the conduct of the modern 
combatant, is ascribable in part to the influence of great 
and humane generals, in part to the work of authoritative 
text writers on International Law, in part to enlightened 
sovereigns and ministers, but mainly and largely to the

1 An unfounded charge of employing the Geneva flag to cover war 
material was brought by the French against the Prussians in 1870-1. 
Rolin-Jaequemyns, La Guerre Actuelle, p. 42.

2 During the Franco-Prussian War captured members of the medical 
staff were compelled, on returning to their own army, to make the detour 
through Switzerland and Belgium, the time of start and the route being 
fixed by the military commanders. Many complaints were made of 
unnecessary delay and exaggerated precautions. Bluntschli, Le Droit 
International Godifie, § 588.

3 Early in 1870 the Swiss Federal Council was able to report the 
acceptance of the Additional Articles of Oct. 20, 1868, as well as of 
certain modifications and interpretations proposed by France and En
gland, by all the signataries of the original Convention, with the 
exception of Spain and Rome, and at a subsequent period Spain also 
gave in her adhesion. The definitive ratification of these Articles was, 
however, delayed. The Federal Council proposed to consult the Brussels 
Conference as to the manner of this ratification. The President of the 
Swiss Confederation to the Earl of Derby and to Mr Jocelyn, July 8 and 
14, 1874. Pari. Papers Miscell. No. 2, 1874, pp. 3—7. The Additional 
Articles were provisionally adopted by the French and Germans in the 
War of 1870—1.
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exertions of private labourers in the cause of humanity. 
Gustavus and Marlborough, Berwick and Wellington set a 
worthy example for succeeding commanders in their well- 
directed efforts for the alleviation of the horrors of war. 
Grotius, Pufendorf, Vattel, and a host of less brilliant 
authors laid down principles of right which were invaluable 
as presenting a model for the guidance of belligerents, 
even when, and perchance because, they were, as moral 
rules, far in advance of the spirit of the time. And rulers 
like Alexander II. have in our day lent the weight of their 
cooperation or approval to Conferences of Geneva and 
St Petersburg, or to the less ostentatious efforts of simple 
individuals and philanthropic societies. But it is to these 
last, to merciful men, urged on by the innate love of the 
good and hatred of cruelty, who have spent their strength 
and wealth in the single-hearted furtherance of the cause 
of peace and well-doing, that is due the chiefest meed of 
praise. The workers for Humanity have been many and 
various1. Benjamin Franklin with his exempted classes2, 
Rousseau with his Law of Nature and his dream of a past 
Golden Age and of a future Universal Peace, John Bright 
with his glorious motto “ Be just and fear not,” the simple 
Quaker and the Moravian preacher, have, each in his 
vocation, striven in the same field. And endless are the 
numbers, wide and varied the spheres of operation, of the 
philanthropic associations of to-day. Institutes of Inter
national Law and Peace Societies, International Societies for 
the Relief of the Wounded and for the Amelioration of the 
Condition of Prisoners of War, International Arbitration 
Leagues and Associations for the Reform and Codification 
of the Law of Nations, all labour for the limitation of the 
occasion of, or for the mitigation of the sufferings induced 
by, war; while in the war-correspondent, who by his swift 
intelligence flashed to an all-powerful Press, however much 
he may hamper the operations of the belligerent com
mander, brings the offender against the law of mercy to

1 Maine, International Law, Lect. xn.
2 Private Correspondence of Benjamin Franklin, i. p. 451; n. pp. 259,332.
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the sure bar of universal popular opinion, they possess a 
hardly recognised ally1.

The germ of the Conference of Brussels was supplied 
by a private philanthropic society, the “Society for the 
“Amelioration of the Condition of Prisoners of War,” who 
in March, 1874, addressed communications to various 
Governments inviting them to send delegates to a Con
ference to meet at Paris, whose duty it should be to 
negotiate an international agreement relative to the treat
ment of prisoners of war. The idea was not carried out 
on these limited lines, general acceptance being by pre
ference accorded to an alternative scheme put forth by the 
Emperor Alexander II. for the meeting of a Congress for 
the consideration of a Russian Project for an International 
Code of the Laws and Usages of War2. The Russian 
Project accordingly became the basis of the subsequent 
discussions at Brussels of a Conference which held its first 
session on July 27, 18743.

This Conference was unfortunately doomed to fall far 
short of the aims of its promoters.

It was felt by many that its assembly was ill-timed, 
that the events of the great Fran co-Prussian contest, 
wherein the passions of the combatants had been fiercely 
roused, were too recent to allow of the calm discussion of 
many important topics. And so it proved. For, while 
the debates at Brussels revealed practical unanimity on 
many points, and a very general desire to alleviate to 
the utmost possible extent the horrors of war, they brought 
to light also wide dissimilarities of view on several all- 
important matters. The conflicting interests of the large

1 There is, however, as Bolin-Jaequemyns well points out, a reverse 
to the medal. Journalists catering for public taste at times of unusual 
excitement are not always proof against the temptation to import the 
element of romance into the columns of a daily Press. Les Faits de la 
derniere Guerre, p. 13.

2 For the preliminary correspondence see Correspondence respecting 
the proposed Conference at Brussels on the Rules of Military Warfare, 
Pari. Papers Miscellaneous, No. 1, 1874.

3 Projet dtune Convention Internationale concernant les Lois et Cou- 
tumes de la Guerre. Ibid. pp. 6—17.
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and small military powers made any real agreement on 
the vexed questions of the legal position of the Uvee en 
masse of the population of an invaded territory, and of the 
rights and duties of a military occupier, well nigh 
impossible1, while the subject of retaliation could not be 
so much as discussed1 2. The Belgian delegate, Baron 
Lambermont, declared boldly and frankly that his country, 
being small in extent and supplying her army by con
scription, could never relinquish the right to rise en 
masse; and this announcement was supported by similar 
declarations from the representatives of Holland, Switzer
land, Spain, Portugal and Turkey3.

“ In M. de Lansberge’s4 opinion no country could 
“ possibly admit the first part of General Voigts-Rhetz’s5 
“ proposition, that if a population of a de facto occupied 
“ district should rise in arms against the established 
“ authority they should be subjected to the laws of war in 
“ force in the occupying army. He admitted that in time 
“ of war necessity might occasionally force the occupier to 
“ treat with rigour a population who might rise, and that 
“on account of its weakness the population would be 
“forced to submit. But the idea of delivering over, in 
“advance, to the justice of the enemy those men who, 
“ from patriotic motives and at their own peril, exposed 
“ themselves to all the dangers consequent upon a rising 
“ is, he remarked, one which no Government would dare to 
“ entertain.

“Baron Lambermont, replying in the same sense as 
“ the Dutch Delegate, concluded by saying that* if citizens 
“ were to be sacrificed for having attempted to defend 
“their country at the risk of their lives, they need not 
“ find inscribed on the post at the foot of which they were 
“ to be shot, the Articles of a Treaty signed by their own

1 Sir A. Horsford to the Earl of Derby, Aug. 16 and 21, 1874. Pari. 
Papers Miscell. No. 1, 1875, pp. 61 et seqq.

2 Ibid. pp. 109, 110.

3 Ibid. pp. 7, 8, 11, 29, 63—68, 70, 283.

4 Delegate of Holland. 5 German Delegate.
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“ Government which had in advance condemned them to 
“ death.

“ Colonel Hammer1, who had remarked at the com- 
“mencement of the sitting that paragraphs 45 and 9 
“(respecting conditions to be complied with by armed 
“ forces) were the cardinal points of the whole project, 
“ openly declared that two questions diametrically opposed 
“ to each other were before the Committee—the maxims 
“ and interests, on the one hand, of great armies in an 
“ enemy’s country, who imperatively demand security for 
“ their communication and for the rayon of their occupa- 
“ tion; and, on the other hand, the principles of war and 
“ the interests of the invaded, which cannot admit that a 
“population should be handed over as criminals to justice 
“ for having taken up arms against the enemy. A recon- 
“ ciliation of these two interests is not possible, remarked 
“ Colonel Hammer, in the case of a levee en masse in an 
“ occupied country2.”

And even though the Conference had not been con
demned to failure by the circumstances of time, its success 
would have been rendered more than problematical by the 
attitude assumed by the British ministry3. The Earl of 
Derby, not convinced of the practical necessity for the 
drawing up of a code for the guidance of military com
manders in the field, fearful of stirring up the embers of 
late differences4, and, it may be, not unmindful of a recent 
Conference of London5, seems to have looked on the 
proposed Conference from the first with a jealous eye.

He accordingly refused to do more than send to the 
Congress as delegate a military officer without any

1 Swiss Delegate.
2 Sir A. Horsford to the Earl of Derby, Aug. 21, 1874. Pari. Papers 

Miscell. No. 1, 1875, pp. 88, 89.
3 See the Earl of Derby to Lord A. Loftus, July 4, 1874, and the 

Circular to H.M. 's Representatives abroad at Courts sending Delegates to 
the Brussels Conference, July 25, 1874. Pari. Papers Miscell. No. 1,1874, 
pp. 27, 28, and No. 2, 1874, p. 19.

4 Earl of Derby to Lord A. Loftus, July 4,1874. Pari. Papers Miscell. 
No. 1, 1874, p. 27.

5 Hertslet, Map of Europe by Treaty, hi. pp. 1892—1900,1904.
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plenipotentiary powers, his duty being simply to report 
the proceedings, reserving to his Government entire 
liberty of action in regard to them \ And he declined to 
go even to this length until the receipt of positive and 
distinct assurances from the Governments of Russia and of 
all other Powers invited to take part in the Conference, that 
their delegates should be instructed to confine themselves 
to the consideration of details of military operations of the 
nature of those dealt with in the Russian project, and 
should not entertain in any shape, directly or indirectly, 
anything relating to maritime operations or naval war
fare2.

The British Ministers were “firmly determined not to 
“ enter into any discussion of the rules of international 
“ law by which the relations of belligerents” were “guided,” 
nor “ to undertake any new obligations or engagements of 
“ any kind in regard to general principles3.”

Little practical good could ensue from the participa- gave the 
tion in a Congress on the Laws and Usages of War of a to any^™ 
Government actuated by sentiments like these. It is, hoPe of a 
therefore, in no way surprising that the death blow of the Agreement 
Brussels Conference came in the end from the ministry of on. *he.J subjects
Lord Derby. discussed.

When the labours of the Delegates at the Conference 
were complete4, and the suggestion was advanced of further 
proceedings for a final agreement of their Governments on 
the various points examined and reported on5, the British

1 Earl of Derby to Mr Lumley, July 4, 1874. Pari. Papers Miscell.
No. 1, 1874, pp. 28, 29. Circular to H. M.’s Representatives abroad at 
Courts sending Delegates to the Brussels Conference, July 25, 1874. Ibid.
No. 2, 1874, p. 19.

2 The Earl of Derby to Sir A. Horsford, July 25, 1874. Pari. Papers 
Miscell. No. 1, 1875, p. 1.

3 Earl of Derby to Sir A. Horsford, July 25, 1874. Pari. Papers 
Miscell. No. 1, 1875, p. 1.

4 The conclusions of the Delegates were set out in fifty-six Articles 
under the title of a “Project of an International Declaration concerning 
the Laws and Customs of War,” for which see Pari. Papers Miscell. No. 1,
1875, pp. 320—324.

5 M. de Westmann to Count Schouvaloff, Sept. 26,1874. Pari. Papers 
Miscell. No. 2, 1875, pp. 1-2,
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Minister declined absolutely to pursue the matter or 
to take part in any further negotiations or Conferences 

Lord upon it1. “Her Majesty’s Government,” wrote Lord 
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“the Brussels Conference to have been to demonstrate 
“that there is no possibility of an agreement upon the 
“really important Articles of the Russian Project; that 
“ the interests of the invader and the invaded are irrecon- 
“ cilable ; and that, even if certain rules of warfare could 
“ be framed in terms which would meet with acquiescence, 
“ they would prove to exercise little more than that 
“fictitious restraint deprecated by the Russian Govern- 
“ ment at the opening of the Conference........

“ A careful consideration of the whole matter has con- 
“ vinced Her Majesty’s Government that it is their duty 
“ firmly to repudiate, on behalf of Great Britain and her 
“Allies in any future War, any Project for altering the 
“ principles of International Law upon which this Country 
“ has hitherto acted, and above all to refuse to be a Party 
“to any Agreement, the effect of which would be to 
“ facilitate aggressive Wars, and to paralyse the patriotic 
“ resistance of an invaded People.”

The answer to this position is sufficiently obvious. 
The more diverse the existing views upon the subject of 
any one of the rules of war, and the more difficult the 
discovery of common ground for their reconciliation, the 
greater were the need for careful friendly discussion and
honest endeavour for final settlement.

“The 
greater the 
difficulty 
in arriving 
at agree
ment, the 
more 
pressing 
the ne
cessity for 
friendly 
dis-

“ The Project of the Russian Government on the Laws 
“and Customs of War,” observed Prince Gortchakow, 
“in no way contemplates the introduction of new prin- 
“ ciples of international law. There does not exist, strictly 
“ speaking, any positive international law. There is a law 
“ of nations, more or less tacitly admitted, and of which 
“some parts have acquired the force of law by formal 
“treaties.......Jurists have, upon their own authority, laid

1 The Earl of Derby to Lord A. Loftus, Jan. 20, 1875. Pari. Papers, 
No. 2, 1875, pp. 2—7. Hertslet, Map of Europe by Treaty, in. p. 1976.
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“down maxims founded on experience, morality, public 
“ interest. These maxims have by degrees passed into 
“ habits and customs. Some of them, having been pre- 
" cisely stated, defined, and rendered binding by Treaties, 
" have become positive laws. The Project of the Russian 
" Government had no other object than that of dealing in a 
“ similar manner with the laws and customs of war which 
“ now exist; that is to say, to seek by general consent that 
“ which was capable of being stated precisely, defined, 
“ rendered complete, and to acquire, by means of an ex- 
“ change of declarations between the Cabinets, a sanction 
“ which would be binding.

"The greater part of the objections raised in the 
“ English despatch respecting the Brussels Project apply 
"in the same degree to the law of nations as a whole. 
"It is doubtless difficult to formulate clear and precise 
“ rules which shall define the character and the bearing of 
“ acts of war, of the nature of occupation, and to define 
"the duties and the rights of the occupier and of the 
" inhabitants of the country occupied.

“ These difficulties are inherent in the very nature of 
" things; the law of nations affords no remedy for these 
" difficulties, and the English despatch does not solve them 
"any the more by declaring that the interests of the 
" invader and of the invaded are absolutely irreconcilable.

“ This dogma would be the absolute proclamation of 
" the unlimited rights of force. The law of nations admits 
" the necessities of war, reason proves, experience confirms 
"them. Force would always be in a position to profit by 
" them.

"By leaving things in this indefinite state, the rela
tions between the occupier and the inhabitants of the 
" country occupied, between the military power and private 
“ individuals, will not thereby be improved; it will not 
"diminish the number of acts of violence and reprisals, 
"the number of grievances, recriminations, appeals to 
"international law, and contradictory interpretations of 
" these vague principles.
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“ And yet these are very painful aggravations of the 
“ severities of war. The more difficult it is to find a 
“ remedy for this state of things, the more does this 
“ necessity force itself upon Governments and populations 
“ in proportion as the progress of civilization increases the 
“means of warfare, and multiplies the sufferings which 
“ warfare causes.

“ If competent Delegates from all the Governments 
“ deliberating in a spirit of reciprocal goodwill were unable 
“ to come to an understanding upon the practical manner 
“in which these questions ought to be looked at, how 
“much more difficult will be the respective position of 
“ armies and populations in the midst of the impulses of 
“ the struggle in the face of an uncertainty which opens 
“ the door to every kind of excess and suffering ?

“ It is precisely because the Law of Nations is wanting 
“ in precision and clearness that the Brussels Project en- 
“ deavours to supply, as far as possible, the place of these 
“ uncertainties, these blanks, and these contradictions.

“It is because that it is without sanction that the 
“ Conference wished to affix to it the only sanction 
“ practically possible, viz., that resulting from declarations 
“reciprocally exchanged between the Governments, and 
“become the basis of instructions for their armies1.”

The final scene in War is ushered in with the opening 
of peace preliminaries.

Even in the earliest ages and amongst rude antagonists 
there were commonly periods of inaction wherein the 
combatants by mutual agreement refrained from the 
exercise of hostilities1 2. The ancient Greek regularly ad
mitted the brief truce for the burial of the dead3 as well

1 Prince Gortchakow’s Observations on the Despatch from Lord Derby 
to Lord A. Loftus. Pari. Papers Miscell. No. 2, 1875, pp. 2 et seqq.

2 The Athenians granted a Suspension of Arms to the Spartans in 
Pylus, and allowed limited supplies to be introduced for the support of 
the besieged during the progress of negotiations at Athens. Thuc. iy. 16.

3 Thuc. n. 6, 79 and 82 ; hi. 7. Xen. Anab, iy. 2,18, Plut. Lysan. 
c. 29,
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as the general Sacred Truce of Olympia1, while the 
mediaeval knight recognised the Treuga Dei and readily 
entered into arrangements for the temporary cessation of 
warlike operations with the very Saracen. Modern days 
know nothing of truceless wars2.

A cessation of active hostilities for a particular period 
agreed upon by the combatants is termed an Armistice.
Such an agreement is commonly brought about under 
cover of a flag of truce.

An armistice may be entered into for a temporary the Sus- 
purpose and for a very limited period, as for the collection Arms*and 
of the wounded or the burial of the slain after battle, when 
it might be more properly styled a Suspension of Arms; 
or it may have a more enduring purpose and extend over the Armis- 
a considerable period, when it commonly covers the com- tlce‘ 
mencement of negotiations for a return to the peace
footing.

An armistice may be general or local: it may suspend An Armis- 
warlike operations between all forces of the belligerents, be general 
or it may suspend hostilities between certain opposing or local* 
divisions and within a particular area only3. For the 
conclusion of a valid general armistice the express 
authority of the interested sovereign is required, either 
directly interposed or specially conferred upon a contract
ing commander4. A local armistice may be concluded 
by a commander without special authority; but such a 
commander can only stipulate for the troops under his 
orders, and, should he by his convention contravene the 
instructions of his Government, he is municipally punish
able at the hands of the offended native law5. A conven-

1 Laurent, n. p. 90 et seqq. Thirlwall, i. p. 441. Thuc. v. 49.
2 Maine, International Law, Lect. x. Bluntschli, Le Droit Inter

national Codifie, p. 687. Heffter, Le Droit International, Liv. n. § 141.
3 Project of an International Declaration, Art. 48. Instructions for 

the Government of U. S. Armies in the Field, Art. 137. Yattel, hi. 16,
§ 234.

4 Yattel, hi. 16, § 237. Bluntschli, Le Droit International Codifie,
§ 688.

5 Maine, International Laiv, p. 184.
W. 24
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tion entered into by a subordinate is in general binding 
only within the limits of his commission and upon those 
subject to his control1.

, It is for the contracting parties to define in the clauses 
limits and „ . . . , 1 . ...
permissi- ot their convention alike the time-limits of the truce and
duct and conduct permissible in their subjects during its con-
relations tinuance2. If the duration of the suspension be fixed by
fined.de the parties, hostilities may, on the expiration of the

delimited period, be resumed without further parley; if
the term be left indefinite, either belligerent may at any
moment recommence operations, provided due notice be
first given to the enemy3.

The fact of the conclusion of an armistice must be 
officially made known without delay to the officers and 
troops on either side4; these last are in no way responsible 
in respect of warlike acts committed prior to the receipt of 
the official notification, but the armistice binds the con
tractors from the date of its agreed commencement, 
whether5 its existence be or be not known to every 
division of the. belligerent forces. In time of truce nothing 
is, in general, permitted to be done by either belligerent 
which was at the moment of the commencement of the 
cessation of arms preventable by his enemy. “When an 
“armistice is concluded between a fortified place and the 

‘ “ army besieging it, it is agreed by all the authorities on
“the subject that the besieger must cease all extension, 
“ perfection or advance of his attacking works, as much so 
“ as from attacks by main force. But as there is a difference 
“ of opinion among martial jurists, whether the besieged

1 Vattel, hi. 2, §§ 20—23 ; 16, §§ 261, 262. Instnictions for the Go
vernment of U. S. Armies in the Field, Art. 140. Maine, International 
Law, p. 3 98. Bluntschli, Le Droit International Codifie, § 699.

2 Project of an International Declaration, Arts. 47 and 50. Instructions 
for the Government of U. S. Armies in the Field, Art. 141.

3 Project of an International Declaration, Art. 47. Instructions for 
the Government of U. S. Armies in the Field, Art. 137.

4 Project of an International Declaration, Art. 49.
5 Instructions for the Government of U. S. Armies in the Field, Art. 139. 

Compare the case of “ the Swineherd,” Hall, Int. Law, Part. hi. Chap. ix.

§ 199. Yattel, iii. 16, § 239.
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“ have the right to repair breaches or to erect new works 
“of defence within the place during an armistice, this 
“ point should be determined by express agreement be
tween the parties1/’

Bismarck in 1870 refused to allow during a twenty-five May a 
days armistice the introduction into Paris of even limited tomUbe 
food supplies. M. de Chaudordy denounced this conduct revictuail- 
as a violation of the spirit of the armistice, contending 0f truce? 
that the principle of such a convention must necessarily 
imply in the case of a besieged place the condition of 
re victualling, it being essential that each belligerent should 
on the resumption of hostilities find himself in that 
position in which he was at the commencement of the 
truce. Bismarck’s action, however, harsh as it was, was in 
no way a breach of strict legal right, although milder 
mannered belligerents have commonly permitted in such 
cases the introduction under close supervision of definitely 
limited supplies2.

A clear infraction of an armistice by one belligerent An au-
gives to his opponent the right of denouncing the approved1
convention, if not of recommencing hostilities with- infraction^ q£ ^ txnce
out denunciation: the unauthorised and unapproved gives the
violation of the truce by private individuals calls for of

J, r . denun-
pumshment and compensation, but, in general, for no more ciation.
drastic measures3.

The state of War may be finally terminated by a mere War may 
cessation of hostilities, or by the complete conquest of the atelfby111 
one by the other belligerent state: it commonly ceases, comPlete 
however, with the signature of a formal treaty of peace4. 0r by a

It becomes the contracting parties to a treaty of peace

1 Instructions for the Government of U. S. Armies in the Field, Art. 14B,
Cf. Hall, Int. Law, Part hi. Chap. viii. § 192, note.

2 Rolin-Jacquemyns, La Guerre Actuelle, p. 57. Hall, International 
Law, Part. iii. Chap. viii. § 192. Cf. Thuc. v. 49 ante.

3 Project of an International Declaration, Arts. 51 and 52. Instructions 
for the Government of U. S. Armies in the Field, Arts. 136, 145, and 146.
Vattel, hi. 16, § 241—2.

4 Vattel, iv. 2. Heffter, Le Droit International, Liv. n. Chap. iv.
Hall, International Law, Part. hi. Chap. ix.

24—2
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and
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to set out in their agreement the conditions upon which 
amity is restored, and the date of the return to the peace
footing. In default of special stipulation to the contrary, 
the state of war ceases with the signature of the definitive 
treaty, while the rights of the contractors and their sub
jects are determined by the broad principle of Uti 
Possidetis. The condition of peace may by particular 
agreement be restored at different times within various 
limits, and the relations of the contracting Powers may 
be determined at will. Even should, however, the rule of 
In Statu Quo be accepted by the parties, no claim is 
thereby created against either Power in respect of property 
lawfully appropriated during, or of property necessarily 
damaged or destroyed by, the operations of War1. A native 
government may, on the return of peace, see fit for special 
reason to grant compensation to subjects who have suffered 
loss in the course of the struggle, but such conduct is 
founded in charity not in strict right. The Government 
of the United States after the great American Civil 
struggle refused indemnity for the destruction of property 
by General Sherman in Alabama. The Germans in 1872, 
while reimbursing in the parts of Alsace and Lorraine 
acquired by them the losses sustained by individuals by 
bombardments, declined to compensate Swiss subjects who 
suffered by the shelling of Strasburg. The more generous 
French indemnified without distinction of nationality the 
necessitous victims of the war, but carefully guarded 
against the recognition in the assisted of any absolute 
right2.

In common the signature of a treaty of Peace involves 
the definite cessation of all hostilities, and with it, in 
default of special agreement3, the cessation of the further

1 Yattel, iv. 2, §§ 21, 22 ; 3, § 31.
2 Bluntschli, Le Droit International Codifie, § 662.
3 Compare the * Definitive Treaty of Peace between France and Ger

many,’ May 10, 1871. Art. 8. “ German troops shall continue to abstain 
“from levying contributions either in kind or money in the occupied 
‘ ‘ Territories; that obligation on their part being correlative to the obliga
tions contracted for their maintenance by the French Government, in
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levy, or the exaction of the arrears, of contributions or 
requisitions by either belligerent upon the subjects of the 
other: it implies the release under proper supervision of 
all remaining prisoners, the restoration of all rights and 
engagements which were suspended by the war, and a 
complete amnesty in respect of all warlike acts of either 
party during the course of their belligerency1.

“ case the French Government, notwithstanding the reiterated demands 
“ of the German Government, was behindhand in the execution of the 
“ said obligations, the German troops will have the right to procure what 
‘ ‘ is necessary to their wants by levying Taxes and Contributions in the 
“ occupied Departments, and even outside of them, should their resources 
“not be sufficient.” Hertslet, Map of Europe by Treaty, hi. p. 1959. 
Vattel, iv. §§ 19, 20 ; 4, § 29.

1 Bluntschi, Le Droit International Codifie, §§ 710—723. Heffter, Le 
Droit International, Liv. n. § 180.
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The Science of International Law.

[B.] Abnormal International Law.

(yS) Neutrality.

A. Neutrality does not consist in the mere impartial 
treatment of opposing belligerents, but in the entire 
abstinence from any assistance of either party in his 
tvarfare.

“La neutrality consiste a ne point participer a la guerre 
“ engag^e entre des tiers, et a maintenir la paix sur son 
“ propre territoire. Les etats neutres sont ceux qui ne sont 
“pas parties belligerantes et qui ne prennent part aux 
“ operations militaires, ni en faveur de Tun des bellige- 
“ rants, ni au detriment de 1’autre1.”

So writes an eminent jurist of the day. But Neu
trality thus defined is a conception of very recent times.

In the age before Grotius there was alike in fact and 
in language simply no “ Neutrality2.” The very name of 
“Neutrality” was unknown. The subjects of states not 
directly engaged in any existing war were “medii3” or 
“ non-hostes4,” but never “ neutrals.”

1 Bluntschli, Le Droit International Codifie, § 742.
2 Gessner, Le Droit des Neutres, p. 22. Heffter, Le Droit Inter

national, Liv. n. § 144, 1883 Ed., Geffcken’s note. Calvo, Examen des 
Trois Regies de Droit International Proposes dans le Traite de Washing
ton, Revue de Droit International, 1874, p. 489.

3 Grotius, De Jure Belli ac Pads, Book hi. c. 17, De his qui in hello 
medii sunt.

4 Bynkershoek, Quaest. Jur. Publ. i. cap. 9, De belli statu inter non
hostes. Wheaton, Elements of International Law, Part iv. Chap. in. 
§ 412. ’
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The explanation lies not far afield. It may be sought 
in the influence of the theory of the decaying World- 
Empire and in the still active sway of the World-Church.

Each constituent of the great Imperial system, each The notion 
subject of one mighty Central Power, was necessarily trfahtywas 
interested in the contest of any two members of the same opposed to 
association; each member of the World-Church in the theory of 
quarrels of the brethren. The religious spirit of the age, 
moreover, forbade the notion of Neutrality. The Church (ii) the’ 
of the Middle Ages was a Church Militant: her life was ^ World- 
a battle of right against wrong, of God against Satan, Church; 
a battle against the Saracen without and the heretic religious 
within, a battle in which all the worthy, rulers and ruled, ^ea^dle 
were perforce alike enlisted. The simple faith of the Ages, with 
Middle Ages adopted in all its literal force the word 
of Scripture, “ He that is not with us is against us.”
No Christian might, it was thought, be neuter in the 
cause of orthodoxy against the heresiarch; the Crusader 
might for special reason make a truce with the Saracen, 
but there might be no peace with the Infidel.

The religious Orders of Knighthood, which were the their 
offspring of the Crusades, Knights Templars, Knights of orderTof 
St John, Teutonic Knights, and Knights of the Sword1, Knight- 
fostered and kept alive the warlike spirit. Chivalry was * 
enlisted in the cause of the Cross, and rushed into the 
fray with all the enthusiasm of fanaticism.

The Churchman himself, in spite of Canon and Council, fighting 
was at times hardly distinguishable from the soldier.clerlcs’
It was not merely in defence of the monastery that the 
monkish sword “ did wonders2.” An Odo armed cap a pie

1 For the territorial acquisitions of the Teutonic Knights, and 
Knights of the Sword, see Freeman, Historical Geography, pp. 512 
et seqq. Schmauss, Corpus Juris Gent. Academ. ii. p. 2162. The two 
orders united in 1237, but were again separated in 1515. In 1525 the 
dominions of the Teutonic Order were secularised by Albert of Branden
burg and became a Polish fief; the Livonian order lost its independence 
in 1561, when the Grand Master, Gotthard Kettler, became a feudatory of 
Sigismund Augustus of Poland. Schmauss, Corpus Juris Gent. Academ. i. 
pp. 212, 313.

2 Sir Froissart the Monk “ did wonders ” in the defence of the monas-
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in casque and coat of mail might swing his mace in the 
forefront of other than Crusading fights, and a stout 
Abbot of Hennecourt don his leather jerkin to defend his 
town against a Henry of Flanders and his English parti
sans. Nor did the combatant cleric of low degree want 
the countenance of higher example. Ambitious prelates 
did not always distinguish too accurately between the 
spiritual interests of the Church and the temporal welfare 
of the priesthood. While conscientious successors of 
St Peter proclaimed Crusades and preached Holy Wars, 
more worldly Popes fought for principalities and the ex
tension of the Roman power; and martial Fathers like 
Julius II.1, no less than sensualists like Alexander VI., 
while they eschewed no carnal weapon, felt small scruple 
in wielding sacred powers for ends altogether secular. 
The Papal blessing wras invoked in undertakings which 
smacked little of religion2, and the “Holy Rose,” the 
reward of fidelity, might be grasped by hands defiled 
with blood. The Church displayed small care for the 
sphere of independence. She dissolved oaths and treaties3, 
released subjects of recalcitrant sovereigns from their 
allegiance, and called in foreigners to carry out Papal 
Decrees. The careers of Henry IV. and Frederick II. 
of Germany, of Norman John and Peter of Aragon4, were 
full of warning for bold sovereigns who would dare the 
strength of the ecclesiastical arm5.

When Christendom was divided into opposing camps 
by the Reformation movement still narrower grew the 
bounds of the possible sphere of Neutrality. In the 
Wars of Religion not merely was there recognised no

tery of St Amand, slaying eighteen of the assailants. Froissart, Book i. 
Cap. lx. The Bishop of Chalons was among the slain at Poitiers. Ibid. 
Cap. clxi.

1 Guicc. y. pp. 145 et seqq.
2 Compare Adrian IV.’s approval of Henry II.’s Conquest of Ireland 

1155 a.d. Schmauss, Corpus Juris Gent. Academ. n. p. 2155.
3 Geoff, de Yinsauf, c. 25.
4 Schmauss, i. p. 7.
5 But see ante, pp. 64 et seqq.
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obligation on the part of any prince to stand neuter in 
the contest, but the active assistance of the belligerent 
of his own communion was deemed a duty incumbent on 
every Christian ruler1. The principle of Co-Religion bore 
down all conflicting calls. A rough soldier like Montluc 
held that towards an enemy all advantages were good, 
and would, if he could, “ call all the Devils in Hell ” to 
beat out the brains of an enemy who strove to beat out 
his1 2. But it was only a Francis I. who could venture to 
enlist the Turk in Christian warfare3, and only an irreso
lute Scottish James who had qualms of conscience about 
intervention between a monarch and his very subjects4.

The lay preacher was at one with the cleric. Machia- Machia- 
velli altogether condemned neutrality5. It was, he said, demns°n" 
more profitable to declare for the one or the other. And neutrality. 
Machiavelli’s contemporaries did not fail to appreciate his 
teaching. The Borgias, hesitating as to their side in the 
Franco-Spanish struggle, gave leave to both parties to 
enlist levies in Rome6. And this was the utmost ex
tension of neutral care for which the belligerent of the 
age might reasonably look.

Foreign assistance was always freely forthcoming for In the 
the belligerent of the Middle Ages. Not merely were ^ges not 
private adventurers ever ready for foreign warfare; not onlydidin- 
merely did penniless kmghts-errant and needy squires m freely take 
time of domestic peace wander abroad, like the ancient foreign 
Vikings, in search of honour and of profit. Braban^ons 
and Genoese crossbowmen took service in troops with 
the monarchs of England and France. Skilled commanders 
like Hawkwood and Bertrand du Guesclin led well- 
trained and organised armies under the name of “Free 
“ Companies ” to the banners of prince after prince.
And princes and kings themselves not only permitted

1 Ante, pp. 85 et seqq.
2 Commentaries of Messire Blaize de Montluc, Book i. p, 33.
3 Ibid. Ante, p. 77.
4 Welwood’s Memoirs, pp. 255—259. Ante, p. 137.
5 The Prince, c. 21. 6 Guicc. in. p. 223.
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but rulers recruiting within their borders for foreign warfare, but 
auxiliary dispatched, and even in person led, auxiliary regiments to 
treaties the assistance of one or the other belligerent, while claim- 
auxiliary ing to be on terms of undiminished friendship with the 
troops. assailed opponent.
(2)Neu-) Grotius himself had but an imperfect conception of 
gins with the sphere of neutrality.
imparti- “It is ” he says, “ the duty of those that are not 
equal “engaged in the war, to sit still and do nothing that
hfdefauit “may strengthen him that prosecutes an ill cause, or 
of special “ hinder the motions of him that hath justice on his side... 
gation. “But in a dubious cause to behave themselves alike to 
The “ both parties; as in suffering them to pass through their 
cause ” of “ country, to supply them with provisions, and not to 
Grotius. “ relieve the besieged1/’ And he quotes with approval 

the declaration of the Corcyraeans to the Athenians that, 
if they would really be neuters, they should either forbid 
the Corinthians to raise levies in Attica, or suffer the 
Corcyraeans to do the like2. But there were few of the 
contemporaries of Grotius who regarded the justice of the 
cause of the one or the other belligerent in the great Wars 
of Religion as in any sort “ dubious,” or who were content 
with mere impartiality.

Few Mary of England was nominally neutral in the war
inTh^day between Philip II. and France, but the Spanish armies
of Grotius were largely swelled by English private adventurers3, 
were even ° . .
impartial. London streets were in 1620 placarded with proclamations

setting out the royal permission given to the agents of
the Winter King, seemingly under prior treaty, to enlist
troops to a limited number in the dominions of the
English Crown4. Charles I. allowed six thousand of his
subjects led by the Marquis of Hamilton to serve under
the banners of Gustavus5. Levies were freely raised in

1 Grotius, De Jure Belli ac Pads, iii. 17. 3. 1.
2 Thuc. i. 35.
3 Melvil, Mgmoires, p. 159. .
4 Manning, Law of Nations, Book v. ch. i. p. 236. Dumont, Carps 

Diplom. v. ii. 333.
6 Bougeant, Histoire des Guerres, i. in. 10.
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England and Scotland in 1677 both for the Dutch and 
French, the public gaols and even Edinburgh Castle 
being placed at the disposal of the latter for the accom
modation of their recruits1; and English troops fought 
at the same time under Turenne and the Prince of Orange1 2.

When Charles II. was playing the unsuccessful part 
of mediator at the Conference preceding the Peace of 
Nimeguen, the Allies made strong instances to him to 
withdraw the English troops which were serving with the 
French, asserting that the French successes in Germany 
were mainly due to the efforts of these auxiliary regi
ments. But Charles excused himself on the ground of 
the equality becoming a mediator, there being English 
troops of greater number in the service of the Allies3.

And the same theory of “strict neutrality” was ad
vanced by the Genoese in 17044, however much in practice 
they departed from their principle of the equal assistance 
of both opposing parties5.

Nor were the jurists too forward in the teaching of 
a stricter doctrine. Even VatteFs view of Neutrality 
is not altogether clear. He lays it down that a neutral 
state ought to give no assistance to either belligerent 
where there is no obligation to give it, nor voluntarily 
to furnish troops, arms, ammunition or anything of

Charles 
II.’s view 
of Neu
trality.
“ Neu
trality is 
Equality.”

So also the 
Genoese 
Republic, 
1704.

Vattel’s 
view of 
Neu
trality.
“ No as
sistance, 
where no

1 On complaint by the Spanish these proceedings were forbidden by Pn0*
proclamation. Burnet, History of His Own Time, i. p. 406. '

2 Temple, Memoirs, pp. 64—65, 109, 115. There were six regiments 
of British subjects, three English and three Scottish, in the service 
of the States in 1688. They were lent by the Dutch to James II. to 
assist in the suppression of Monmouth’s rebellion; but when James 
announced in 1688 that he had need of them, and demanded that they 
should be sent over to him, the States excused themselves from com
pliance on the ground that the regiments were theirs, enlisted by the 
payment of levy money and under no capitulation, and that they could 
not part with them. Permission to return to England was, however, 
given to all officers who chose to apply for it. Burnet, History of His 
Oion Time, i. pp. 734—735.

3 Memoirs of what past in Christendom, p. 270.
4 Mr Hill to the Earl of Nottingham, Diplomatic Correspondence of 

the Et. Hon. Richard Hill, i. p. 336.
5 Mr Hill to Mr Secretary Hedges. Ibid. i. p. 464.
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direct use in war. “ I do not say/’ he reiterates, 
“4 to give assistance equally/ but f to give no assist- 
“‘ance.’ ” But, hampered perhaps by the martial tra
ditions of his native land, for centuries the favourite 
recruiting ground of French and Imperial marshals, 
he claims in the same breath that a sovereign may 
give to a belligerent on the outbreak of war the 
moderate aid due under a former defensive alliance, 
and yet maintain a strict neutrality1. And he even 
asserts, as an incontrovertible principle, the moral but 
practically unfruitful or dangerous maxim that, “It is 
“ lawful and commendable to succour and assist, by all 
“ possible means, a nation engaged in a just war; and it 
“is even a duty incumbent on every nation to give such 
“ assistance when she can give it without injury to herself. 
“ But no assistance whatever is to be afforded to him who 
“is engaged in an unjust war1 2.” In his more detailed 
statement Neutrality becomes little more than strict 
equality of treatment in default of prior special agree
ment3.

Yattel distinguishes between an intimate and com
plete alliance in which there is a union of interests in a 
common cause, each of the parties acting with his whole 
force, and an engagement whereby a sovereign, without 
taking part in the war made by another, sends to his aid 
succours of troops, money or ships. The former is a 
warlike association, and involves the contracting parties 
as principals in the same struggle; the latter is a mere 
auxiliary treaty, and quite compatible with neutrality4. 
They are my enemies who (1), being united in an offensive 
alliance with my enemy, actively assist him in the war

1 Vattel, hi. 7, §§ 104—105.
2 Ibid. iii. 6, § 83. The practical Bynkershoek disembarrassed the 

neutral of any difficulty arising out of the justice or injustice of the 
struggle, holding that it was in no sense the duty of a third state to play 
the part of a judge as to the contests of friendly powers. Quaes. Jur. 
Publ. i. c. 9, cited by Wheaton, Elements of International Law, Part iv. 
Chap. iii. § 414.

3 Vattel, in. 7, §§ 110, 118, 126. 4 Ibid. iii. 6, §§ 80—82.
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which he declares against me, or who (2), having engaged 
in a defensive warlike association with my enemy, make 
common cause with him, or who (3) assist him without 
being thereto obliged by any existing treaty1. If a third 
power, during or in immediate anticipation of war, enter 
into a defensive alliance with one belligerent against the 
other in particular, or engage to aid his ally against all 
and sundry with his whole strength2, the sovereign so 
contracting must be held to constitute himself a principal 
in the existing or ensuing struggle. But the supply by a 
third power to a belligerent of limited military assistance 
under a general defensive alliance made before any ap
pearance of war affords no just cause of offence to the 
opposing belligerent. The fulfilment of the terms of such 
a treaty is the mere rightful discharge of a just debt. The 
auxiliary troops themselves, and they alone, are to be 
treated as belligerent3.

Vattel’s successors were content to do little more than 
follow closely in his footsteps.

Martens treats as a principle of general Positive Law Vattel is 
the rule which permits the assistance by a neutral of a £°llowed 
belligerent to a stipulated extent, whether under a treaty Martens, 
of subsidy or a general defensive alliance4. To observe a 
perfect neutrality a state must (1) abstain from all par
ticipation in the military operations of the war, and (2) 
conduct itself in all that can be useful or necessary to the 
belligerent powers with absolute impartiality, refusing or 
granting to the one what it refuses or grants to the other, 
or continuing the same conduct in respect of each which 
it observed in time of peace5.

“ Strictly speaking,” he says, “ a belligerent power has 
“ a right to treat as his enemy him who lends military 
‘'assistance to the enemy, from whatever motive or in 
“ consequence of whatever treaty. However, since there is

1 Vattel, iii. 6, §§ 96—98. 2 Ibid. iii. 7, § 110.
8 Ibid. iii. 6, §§ 99—101.
4 Martens, Precis, viii. Chap. vi. § 304.
5 Ibid. viii. Chap. vn. § 306.



382 THE SCIENCE OF INTERNATIONAL LAW.

Manning,

“ a natural distinction in favour of those who, in furnish
ing the stipulated aid promised by treaties of general 
“ defensive alliance or of subsidy concluded before the 
“ rupture, announce no intention of injuring the actual 
“ enemy, but only the wish to satisfy their engagements, 
“ policy has induced the powers of Europe to depart from 
“this rigorous principle. They now7 admit, 1, that not 
“ only a sovereign who furnishes but a body of troops in 
“ virtue of a simple treaty of subsidy does not thereby be- 
“ come the enemy of the power against which those troops 
“ act, and that the troops alone can be treated hostilely; 
“but, 2, that an auxiliary power, who contents himself 
“ by sending to the defence of his ally no more than the 
“ number of troops, &c. stipulated for in the general treaty 
“ of defensive alliance made before the war without taking 
“ any direct part in it, ought not to be looked upon as the 
“ enemy of the power against which his troops make war, 
“ and that the treaties concluded with the power are not 
“ broken. This is more especially the case when the aid 
“ of an auxiliary is the consequence of a treaty of general 
“ defensive alliance concluded before the beginning of the 
“ war1.”

In accordance with these principles a sovereign may 
maintain an unbroken neutrality while lending assistance 
in the struggle to one or the other belligerent; provided 
that such assistance (1) be granted under a treaty made 
before the rupture, (2) do not exceed the stipulated amount,
(3) do not involve the whole or nearly the whole strength 
of the auxiliary power, or (4) be not the main cause of the 
continuation of the war.

Much to the same purpose is the view of Manning.
The practice of sending to the assistance of a belli

gerent auxiliary forces stipulated for by treaty made 
before the war is, he says, “ objectionable in many respects : 
“it is directly at variance with the true basis of Neu- 
“ trality, that of affording no succour to either belligerents; 
“ but it has now been established by the habitual and con-

1 Vattel, viii. Chap. vi. § 304.
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“ current practice of States, and is at the present day an 
“ undisputed principle of the European Law of Nations1.”
“ Although the obligations of Neutrality, according to 
“ the Law of Nature, demand the abstaining from all in
terference with either party, and though the Positive 
“ Law of Nations exacts the strictest compliance with this 
“principle, wherever no special treaty intervenes—yet 
“ the practice of Europe, existing for many centuries, has 
“ introduced and sanctioned the rule that treaties, existing 
“ antecedently to the commencement of war, promising 
“certain succours or exclusive privileges to one bellige- 
“ rent, may be fulfilled without the auxiliary so assisting 
“ becoming a party in the contest, or being considered 
“ to have quitted the condition of Neutrality. Thus 
“troops may be lent, levies allowed, and the sale of 
“prizes permitted, to one belligerent, by special treaty 
“ made before the commencement of war, while the other 
“ belligerent finds himself excluded from these important 
“privileges, without Neutrality being thereby infringed,
“or the latter belligerent, however grievously a sufferer,
“ having the right to demand an equality of treatment2.”

The influence of these doctrines may be clearly traced and many 
in the pages of some recent writers on International Law. writers. 
Many leading authorities admit degrees of Neutrality.
There is, they declare, Strict, Perfect or Natural Neu
trality, which is the position of those states who stand 
entirely aloof from the contest of belligerents and in no 
way engage in the struggle, a position which any third 
Power has, independently of positive compact, the right 
to assume; and there is Imperfect Neutrality, which is 
observed by those Powers who grant impartial assistance 
to the opposing belligerents, or lend limited succour to 
the one under an anterior engagement8.

1 Manning, Law of Nations, Book v. Chap. i. p. 225.
2 Ibid. Book v. Chap. i. p. 224.
3 Wheaton, Elements of International Law, Part iv. Chap. hi. §§

414—415. Woolsey, Introduction, Part ii. Chap. ii. § 163. Heffter, Le 
Droit International, Liv. ii. § 144. Bluntschli, Le Droit International 
Codifie, §§ 746, 759. .
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The experience of statesmen during the eighteenth 
century taught more than the dicta of jurists, and acqui
escence on the part of one belligerent in the supply to 
his enemy of even limited succours came to be recognised 
as matter of policy, not of legal obligation.

Russia having in 1788, on the outbreak of war between 
the empress and Sweden, required from Denmark an 
auxiliary contingent of troops and vessels under the stipu
lations of treaties of 1768, 1769, and 1773, the Danes 
deemed themselves obliged to comply with the requi
sition1. In the consequent correspondence with the 
Swedes Count Bernstorff contended that, so long as the 
troops and vessels furnished to Russia did not exceed the 
limits of the treaty engagements, and the rest of the 
Danish forces refrained from acts of hostility of any kind, 
the Swedish monarch could have no ground of complaint 
against Denmark1 2. The Swedes, while strenuously re
pelling the principle of the contention, found it advisable 
so far to yield as to consider the peaceful relations be
tween themselves and Denmark uninterrupted, and to 
limit hostility to the auxiliary force3. Great Britain, 
Prussia and Holland, however, interfering on behalf of the 
hardly pressed Swedish monarch, and insisting on the 
maintenance by the Danes of a 'perfect and unlimited 
neutrality4, Count Bernstorff obtained the consent of 
the Empress to this course of action and withdrew his 
forces. The Danish minister maintained to the last in 
the stoutest fashion that the grant of auxiliary succours 
was in no way incompatible with even such a neutrality 
as was demanded by the three Powers5, but general opinion

1 Martens, Causes Celebres, m. p. 506.
2 Count Bernstorff to Baron de Sprengtporten, Sep. 13, 1788. Ibid. 

p. 512.
3 Ultimatum of the Court of Sweden, Oct. 5, 1788. Ibid. p. 514.
4 Mr Elliot to Count Bernstorff, Apr. 23, and May 1, 1789. Letter of 

the three Ministers Plenipotentiary of England, Prussia and Holland to 
Count Bernstorff, July 6, 1789.

5 Declaration of Count Bernstorff, July 9, 1789, Martens, Causes 
Celebres, m. p. 524.
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seems to have been against his contention, and it was 
only her military weakness which restrained Sweden at 
the outset from treating the Danish action as a just cause 
of war.

Fifteen years later the international position of an and 1803. 
auxiliary force was once more in dispute. Spain having 
in 1796 entered with France into the offensive and The grant 
defensive alliance of San Ildefonso, the Spanish mini- Assistance 
sters, on the rupture between Bonaparte and Great may be 
Britain in 1803, contended that the idea of aiding An grounds 
the French under the terms of the treaty was in no way oi policy, 
incompatible with the maintenance of a good under
standing with England1. At the same time, being anxious, 
if possible, to purge their real Neutrality of any hostile 
taint, they sought the acquiescence of the British in the 
substitution of a money payment for the military and 
naval contingent due under the treaty2. The conduct 
of the Spaniards being confessedly the effect of weak
ness, and not of actual hostility to England, the British 
Government forbore at first to proceed to extremities3.
The Spanish ministry was indeed informed that the 
furnishing of more than the stipulated succours or the 
permission of the entrance of French troops into Spain 
would be construed as a sufficient justification for imme
diate hostilities, and the interception of the Spanish 
auxiliary ships on their departure from port suggested 
itself to Lord Hawkesbury as a proceeding in strict con
formity with the most rigid principles of neutrality and 
incapable of construction as an act of direct aggression 
against Spain4. But the attitude of Great Britain towards 
the substituted subsidy was made dependent on its amount 
and character as a temporary expedient or a continued

1 Don Pedro Cevallos to J. H. Frere, Dec. 16, 1803, Papers relating 
to the Discussion with Spain in 1802, 1803 and 1804, p. 81.

2 Memorandum of the Chevalier d’Anduaga, Sep. 1, 1803. Don 
Pedro Cevallos to J. H. Frere, Dec. 16, 1803. Chevalier d’Anduaga to 
Lord Harrowby, Dec. 22, 1804. Ibid. pp. 45, 81, 262.

3 J. H. Frere to Lord Hawkesbury, Oct. 9, 1803.
4 Lord Hawkesbury to J. H. Frere, June 2, 1803.

W. 25
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tribute, and on the other circumstances of Spanish neu
trality1; and her action was studiously grounded in policy, 
not in strict duty. The event approved this cautious 
conduct. The furnishing of 6,000,000 livres per month to 
France, whereby Bonaparte secured “an useful tributary 
for a burdensome ally1 2” taxed the strength of British 
forbearance3; and when, though the sale of prizes by 
French captors in Spanish ports was prohibited on the 
demand of the British minister4, no satisfactory explana
tions were forthcoming as to the preparation of Spanish 
armaments in Ferrol and elsewhere and of other suspicious 
movements within Spanish territory, orders were at length 
issued to British commanders for the detention of all ships 
laden with treasure for Spain and of all Spanish vessels 
carrying military or naval stores, and for the stopping of 
the sailing of Spanish men-of-war to and from Ferrol. In 
virtue of these instructions Spanish frigates were attacked 
and captured so early as Oct. 5, 1804, and, in spite of the 
mutual strong attraction of the Spanish and English 
peoples, the two friendly Powers drifted towards open war5.

Neutrality has thus entered upon a further stage. It 
is now in principle generally admitted that it is incumbent 
upon neutrals non se interponere hello. Non-participation 
is the acknowledged canon of neutral duty: any inter
ference calls for particular justification. Whether a third 
power shall or shall not take part in the contest of two 
opposing belligerents is a matter for the consideration of 
its rulers; whether, if it do so interfere, the belligerent 
against whom its assistance is directed shall regard the 
assistance as an act of war is a question for the resolution 
of the injured power; but alike in either case the problem

1 Lord Hawkesbury to J. H. Frere, Nov. 24, 1803.
2 J. H. Frere to Lord Harrowby, July 5, 1804.
3 Lord Hawkesbury to J. H. Frere, Jan. 21, 1804. British Declara

tion, Jan. 24, 1805.
4 J. H. Frere to Don Pedro Cevallos, Feb. 18, 1804. Don Pedro 

Cevallos to J. H. Frere, Jan. 27, and March 22, 1804.
5 Papers relating to the Discussion ivith Spain, pp. 189, 247—262, 

300, 380.
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is one of mere practical policy. In point of law, however, 
any departure from the attitude of non-participation con
stitutes a departure from the duties of neutrality. A 
neutral may feel sympathy for one or the other contending 
party, but that sympathy must not find expression in 
overt act1.

The Prussians in 1870—1, complaining of the action The 
of Great Britain in permitting the sale by her subjects to expect^8 
the French of contraband of war, urged that in view of“benev°- 
the general recognition of the equity of their cause, they trality” in 
were entitled to expect from their old allies of the Napoleonic 1870_1* 
struggle “ une neutrality bienveillante.” It may be that 
the neutral markets of the British Isles, like those of the 
United States, were inconveniently open to the belligerent 
purchaser; and it may be that under the actual circum
stances of the relative naval strength of Prussia and 
France, France was enabled to make a more effective use 
of those markets than was possible for her opponent.
But whatever advantage France enjoyed she enjoyed 
as a consequence of her own combatant force, not of 
British unneutral counsels. To ask Great Britain to 
prohibit the contraband commerce of her subjects was 
to ask her to redress the balance of French and German 
maritime force : to demand a “ benevolent ” was to demand 
a deviation from a “ strict ” neutrality2.

1 Bluntschli, Le Droit International CodifU, §§ 753 and 753 bis.
2 Revue de Droit International, 1870, p. 614. Heffter, Le Droit Inter

national, Liv. ii. § 144, Note 3 (Ed. Geffcken). Cf. Bluntschli, Le Droit 
International Codifie, § 766.

25—2
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B. A neutral Government is bound not only to abstain 
from affording any direct addition to the combatant 
force of either belligerent, but to exercise a reasonable 
diligence in compelling the like conduct on the part of 
all persons within its jurisdiction.

Ab- To abstain from participation in the course of the war
no^mere then, the clear duty of the neutral. The condition of
imparti- war indeed an abnormal condition, and the condition of 
ality,isthe . n .’ neutrality is but a specially modified peace-footing, be

tween neutral and either belligerent, therefore, as between 
neutral and neutral, peace reigns uninterrupted. The 
neutral may accordingly well claim to continue his ac
customed relations with any belligerent, however obnoxious 
those relations may be to the jealous eye of an opponent. 
The neutral Government may and must display an un
diminished courtesy to each of the opposing parties. The 
neutral minister may remain at the belligerent court and 
carry on his wonted correspondence, uninterrupted by 
ought save the strict necessities of belligerent operations. 
The neutral ruler may and must continue to show the 
same kindly offices to his struggling neighbours as before 
their dispute. While the neutral merchant may continue 
in time of war that trade with a belligerent country which 
he was accustomed to exercise in the days before the 

What con- rupture. But it is strictly incumbent upon the neutral 
mounts to Power non se interponere bello, to refrain from any inter- 
participa- ference in the course of the struggle.
the part of A further question at once arises. What conduct on
a neutral £iie paiq 0f a power may be deemed to constitute a
power? t . . . 1 J

participation in the struggle ?
An overt act of intervention may clearly assume one

or other of three forms. It may be (1) a direct state act
taking the shape of the grant by a hitherto neutral
Government to the one or to the other belligerent of
immediate succours in the form of troops, ships, war-
material, money or other effective assistance, (2) indirectly

canon of
neutral
duty.
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a state act, consisting in the authorised or permitted 
conduct of some person other than a state agent, or
(3) the proceeding of a mere private individual, unnoticed 
or unauthorised by his Government.

The public act of the ruler must be clearly distinguished 
from the private act of the subject.

It is comparatively easy at the present time to 
determine the international rights of the neutral Govern
ment, and to define the limits within which direct state 
interference in the course of a war is compatible with the 
duties of neutrality. The private rights and duties of the 
subject of a neutral power in view of the contest of two 
neighbouring states may also be defined with tolerable 
precision. But the sphere of state prevention is hardly It is in- 
yet determined with sufficient clearness and authority, on^the^ 
Within what limits, if at all, ought a Government to neutral 
interfere to restrict the individual freedom of action of its ment not 
subjects, to prohibit the enlistment of private persons for 
the service of a foreign belligerent abroad, to prevent the but in cer- 
lending of money by private capitalists, the building and ^prevent, 
equipping of vessels of war in private dockyards, the sale 
of contraband goods or the purchase of prizes, in the 
interest of the one or the other of two opposing com
batants ? What, in a word, are the terms of a model 
Foreign Enlistment Act ? This is the problem to which 
the great American Civil War drew attention, a problem 
as yet not fully and finally solved.

In general any act of direct assistance to a belligerent 
is incompatible with the duty of a neutral Government1.

The grant to a belligerent by an uninterested monarch (a) The
of auxiliary regiments or of express permission to levy %^ect
troops within his dominions, at any rate if under treaty State 
i-i i P -it Action.and with a show of impartiality, did not, it has been seen, Any direct

in the Middle Ages constitute in any sense a deviation inter
ference infrom the strict duty of a third party. Numerous treaties the course 

accordingly appear stipulating for the grant to the one or
1 MM. Calvo andRolin Jacquemyns in the Revue de Droit International a

1874, pp. 522, 561.
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the other contracting party of such assistance, or for its 
refusal to his enemies by the denial of the right of enlist
ment or the issue of prohibition to subjects to serve under 
their banners1.

The Swiss, whose footmen were for centuries held 
amongst the first soldiers in Europe, regularly permitted 
within their territories the levy under treaty by France 
and other powers of large bodies of mercenary troops1 2. 
In 1803 the Helvetic Confederation agreed to allow the 
enlistment of 8000 Swiss for the armies of the First 
Consul over and above 16,000 men furnished under capitu
lation3. Swiss guards were the last defenders of the 
temporal power of the Papacy as of the falling throne 
of Louis Capet; and the Swiss capitulation did not 
finally disappear until 18594.

By the treaty of 1656 between Sweden and Great 
Britain it was declared lawful for either power to raise 
soldiers or seamen by beat of drum and to hire men-of- 
war or ships of burthen within the dominions of the other5. 
Brandenburg6 had in the previous year entered into an 
agreement for the mutual permission of levies with the 
United Provinces, and in 1661 the same North German 
state made a similar arrangement with England7. During 
the seventeenth and eighteenth centuries, in fact, while 
most of the petty German princes regularly accepted 
subsidies from wealthier sovereigns and hired out their

1 Dumont, Corps. Dipl. in. i. 583, 586, 589. Hall, International 
Law, Part iv. Chap. ii.

2 Guicc. v. p. 329. Dumont, Corps Dipl. iv. i. 90 and 333. Vattel 
in. 6, § 97. Schmauss, Corpus Inris Gent. Acadcm. i. pp. 206, 788, ii. 
pp. 1272—1283.

3 Martens, Precis, viii. ch. vi. §302; Recueil, Supp. hi. p. 576.
4 Bury, La Neutrality de la Suisse. Revue de Droit International 

1870, p. 636.
5 Charles II. in 1664 granted permission for the levy by beat of drum 

in England of 1000 men for the service of Portugal. Secretary Bennet to 
Sir R. Fanshaw, March 17, 1664, Original Letters of Sir Richard 
Fanshaw, p. 49.

6 Jenkinson, Treaties, i. p. 98.
7 Dumont, Corp. Dipl. vi. ii. pp. Ill, 126, 365.
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men for foreign service1, many more powerful monarchs 
were not ashamed on occasions to follow their lucrative 
example1 2.

Nothing short of strict neutrality, of absolute absten
tion, on the part of a neutral Government will, however, 
satisfy the demands of the belligerent of modern days. The 
belligerent attacked by the auxiliary forces of a nominal 
neutral may, doubtless, on grounds of policy still elect to 
recognise imperfect neutrality, and accord the treatment 
of the neutral to the Government of his assailants, but 
such neutrality is in its essence illegitimate, and provides 
no ground of defence against a declaration of war. How
ever strong be the terms of treaty obligation, and however 
impartial the mind of the grantor of succours, the 
rendering of any assistance may be legally dealt with 
as a deviation from the duties of neutrality.

On this broad principle the supply of auxiliary forces, (l) The 
the grant of levies and the gift or loan of pecuniary auxiliary 
succours3 are alike forbidden. The action of the Czar, forces, (2)

. . the per-for example, in 1876 in allowing the enrolment in Russia mission
of large numbers of volunteers for service in the Servian levy. . . . troops, (3)
army, including Russian officers enlisting by express the gift or 
permission, was a gross and flagrant breach of neutral moneyf, 
obligations, which subsequent events in no whit con- an(* (4)the 
doned4. The same rule extends to the direct furnishing arm?or°f 

upon any terms of arms, instruments or munitions of war5. men-°f-
i v Weir &IQ

Even in 1776 there could be little doubt about the equally 
character of the secret supply of field-pieces, firelocks l“Pr°Per 
and warlike stores granted by the French Government in neutral 
that year to the revolted American colonists, and con- ment*1"

1 Memoirs of the Marquis de Feuquieres, i. p. 74. Schmauss, Corpus 
Juris Gent. Academ. ii. p. 2018. Jenkinson, Treaties, iii. p. 47.

2 Schmauss, Corpus Juris Gent. Academ. ii. p. 2080. Jenkinson,
Treaties, i. pp. 331, 337.

8 Wheaton, Elements of International Laio (Ed. Boyd), Part iv. Ch. 3,
§424b. Bluntschli, Le Droit International Codifie, § 768.

4 Heffter, Le Droit International (Ed. Geffcken), Liv. ii. § 148, note 3 ;
Bluntschli, Le Droit International Codifie, § 758 .

5 Bluntschli, Le Droit International Codifie , §765.
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veyed in a frigate from Havre1. And there ought to be 
none in the present day as to the conduct of a nominally 
neutral Government who should seize the opportunity 
afforded by the outbreak of a war between two neigh
bouring states to dispose of a superfluous stock of arms or 
vessels-of-war to the public agents of either belligerent.

Two interesting incidents in this connection are 
afforded by the history of the present century.

In or about the year 1820 the Swedish Government, 
anxious to find employment for its shipbuilders, resolved 
to remodel its navy by the construction of several new 
vessels, proposing to defray the consequent expenditure 
mainly by the sale of some antiquated and partly dis
mantled men-of-war. A customer for the rejected vessels 
was in the first instance sought in Spain, then well-known 
to be in pressing need of additional shipping; but the 
Spaniards, sorely distressed by their long struggle with 
their revolted colonies, were obliged, seemingly by sheer 
Jack of funds, to decline to entertain the proposal1 2. The 
Swedes then had recourse to the public market, and 
ultimately in 1825 disposed of a vessel of the line and two 
frigates to a Stockholm mercantile house. The purchasers 
immediately resold to Messrs Barclay and Co., an English 
firm, the vessels were put under repair, and crews were 
collected for departure from Swedish waters.

Up to this point the proceedings were regular and 
altogether free from objection. The English vendees, 
however, proved to be persons well-known as having 
previously taken a prominent part in raising a public 
loan for the revolted Mexicans. On the first rumour of 
danger the Spanish charge d'affaires at Stockholm took 
alarm, and addressed vehement complaints to the Swedish 
Ministry, denouncing the transaction as, in view of the

1 B. Franklin to John Hancock, Oct. 8, 1776. B. Franklin to the 
Secret Committee of Congress, Dec. 8, 1776. Private Correspondence of 
B. Franklin, i. pp. 430—433.

2 Count Wetterstedt to M. d’Alvarado, July 7, 1825; C. de Martens, 
Causes Celebres, v. p. 236 ; Nouvelles Causes Celebres, ii. p. 474.
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suspected Mexican destination of the vessels, an act of 
hostility, a violation of the rights of sovereignty and a 
political scandal1. Count de Wetterstedt was content to 
reply that all proper precautions had been observed in 
the matter of the sale, even to the introduction into the 
contract of a stipulation granting power to either party to 
resile on payment of a fixed penalty, and that in selling 
the vessels the Swedes had merely exercised an ordinary 
legal right. If, said he, the Spaniards anticipated danger 
to themselves from a conveyance to British buyers, they 
should apply to Great Britain to restrain her subjects 
from unneutral conduct, but to desire, on the strength of 
a mere presumption, to stop a sale from fear of possible 
contingencies, which might or might not result therefrom, 
would be to destroy all commercial activity2. In the 
event, Messrs Barclay and Co. having in consequence 
of some asserted delay in delivery requested the disso
lution of their contract, the Swedish Government as a, 
testimony of its good faith agreed to this settlement ol 
the matter, and actually paid a considerable sum irl 
respect of repairs executed upon the vessels by the 
purchasers3.

The conduct of the Swedes throughout the whole 
proceeding was honest, straightforward, and altogether 
unimpeachable. In adopting their final conclusion, how
ever, the Swedish ministers undoubtedly made a wise 
election, and followed the course most compatible alike 
with true neutrality and with national dignity4.

1 M. d’Alvarado to Count de Wetterstedt, July 1,1825; C. de Martens, 
Nouvelles Causes Celebres, ii. pp. 469—474; Causes Celebres, v. pp. 232— 
236.

2 Count de Wetterstedt to M. d’Alvarado, July 7, 1825; C. de Martens, 
Causes Celebres, v. p. 236; Nouvelles Causes Celebres, ii. p. 474.

3 C. de Martens, Nouvelles Causes Celebres, ii. pp. 490—492; Causes 
Celebres, v. pp. 250—254.

4 Nouvelles Causes Celebres, ii. pp. 466—494. Papers relating to the 
Treaty of Washington, i. pp. 78—80.

In 1864 the British Government, after the wholesome lesson learned 
by the transformation of H.M.S. “Victor” into the “Rappahannock,” 
Confederate cruiser, stopped further sales of unserviceable vessels, and
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The sale Neutral powers in later days have not, unfortunately, 
American been always prompt to imitate this generous example.
arms, In 1868 Congress authorised the sale of such portion
1870 ® 1 .’ of the immense stock of cannon, small arms and muni

tions of war left on the hands of the United States 
Government after the Civil War as should be judged unfit 
for the American service1. To this authorisation the 
responsible officials of the United States seem to have 
been inclined to give a liberal interpretation, and on the 
outbreak of the Franco-Prussian War they sought and 
found ready customers for large shipments of highly 
perfected weapons and war-material in public agents of 
France, the purchases so made being conveyed in the 
most direct and open fashion from the national arsenals to 
French transports2. By a strange chance, occasioned, it 
may be, by misapprehension on the part of Prussia of the 
effect of her treaty connections with the United States3, 
the Prussian statesmen, who complained with bitterness of 
the contraband trade of British manufacturers with French 
agents, refrained from any animadversion upon the action 
of the American Government. There can, however, be 
but one opinion as to the conduct of a state, one of whose 
greatest glories had hitherto been the protection of neutral 
rights, and who was even then engaged in the passionate 
pursuance of her “ Alabama Claims.” Though it be not 
incumbent upon a neutral Government to interfere with 
the commercial activity of its subjects, at least it behoves 
it to abstain from a direct share in contraband dealing.

incurred a debt of £100,000 to China by refusing to sanction the sale of 
the vessels of Captain Sherard Osborn’s flotilla in consequence of a fear 
that they might fall into the hands of one or other of the American 
belligerents. Appendix to the Case of Great Britain, ii. pp. 615—722. 
Montague Bernard, The Neutrality of Great Britain during the American 
Civil War, pp. 357—8.

1 For a full examination of this episode see the article by F. Lieber 
in the Revue de Droit International, 1874, p. 462.

2 Mr Thornton to Earl Granville, Oct. 24, 1870, Revue de Droit 
International, 1874, p. 87.

3 M. de Kusserow in the ifevue de Droit International, 1874, p. 76; 
Heffter, Le Droit International (Ed. Geffcken), Liv. ii. § 147 note.
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The more thorough definition of the rights and duties 
of neutral individuals preceded the determination of the individual 
rights and duties of the neutral Government. The' fact ^ ^J:Bt 
and the cause are alike evident. The steady progress advocates 
made by nations during the last three centuries in the rightswere 
better recognition of the rightful sphere of neutrality is to traders, 
be referred not to the theories of text-writers nor to the 
will of rulers, but to the exertions of trading communities 
and of a few enlightened statesmen.

The Consolato del Mare, which was, seemingly, a The Neu- 
collection of the maritime usages of the trading peoples of The rule 
the Mediterranean sea-board made at Barcelona about the ^fQ^®lato 
middle of the 14th century, distinguished, it has been del Mare, 
said, between the property of the subject of a friendly 
Power and the property of an enemy, providing for the 
safety of the one though found under the hostile flag, 
while subjecting the other to condemnation even when 
taken under the neutral ensign1.

The first great Crusade for the definition of the neutral The Han- 
status was, however, inaugurated by the traders of the ^ants^be- 
North. The merchants of the Hanse Towns, the pur-gin the 
veyors and carriers of the Middle Ages, whose trading the free- 
establishments spread like a network throughout all 
Northern Europe, alive to the interests of their commerce, flag, and 
became, except in their brief intervals of belligerency, the 
consistent advocates of neutral rights; and the pushing 
burghers of Holland, after emerging from their glorious 
struggle for independence, adopted the same interested 
course. Finding their profit in the quarrels of their 
neighbours, it became their natural policy to secure the 
complete freedom of neutral commerce, to obtain the 
general recognition of the right of the neutral trader to 
carry on his intercourse with any customer in time of war 
as in time of peace. The Scandinavian shippers, Swedes, are fol- 
Norwegians and Danes, whose timber, pitch, tar and other ^er ^

1 Consolato del Mare, cap. 273. Jenkinson, Discourse, p. 23. Ward,
Treatise on Maritime Law, pp. 30—36. Manning, Laio of Nations (Ed.
Amos), p. 280. Gessner, Le Droit des Neutres, pp. 27—29. Ante, p. 293.
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natural products found a ready sale at the hands of 
wealthier southerly belligerents, sought to secure their 
footing in their most profitable market. The Dutch, 
whose narrow limits and low-lying meadows hardly won 
from the sea made them carriers, not producers, attached, 
as was natural, a special importance to the freedom of the 
neutral flag1, but joined in every-effort for a fuller ap
preciation in other respects of the claims and sphere of 
Neutrality.

The great military and naval Powers, Spain and France, 
and, later, England, secure in the consciousness of their 
strength, and more frequently engaged in warfare, were 
more careful to insist on the claims of belligerents. It 
was not until Great Britain, thanks to the genius of her 
Blakes and her Rodneys, had attained to an indisputable 
empire of the seas that the old assertors of the sweeping 
doctrine of “ infection ” fell back upon the support of the 
weaker Powers, and joined the demand for the recognition 
of the principle “Free Ships, Free Goods1 2.” Then alone 
in her power England was alone also in her resistance3.

1 For the history of the doctrine, “Free Ships, Free Goods” see 
ante, pp. 293—316. Lampredi, Del Commercio dei Popoli Neutrali, i. 
§ 10. Azuni, Sistema del Diritto Marittimo delV Europa, ii. cap. 3.

2 Ante, pp. 296—315.
Compare the Commercial Treaty of France with the Hanse Towns in 

1716 (Arts. 22, 24, 25) which, though departing from the old stern rule of 
the Ordonnances of 1536, 1584 and 1681, contracts nevertheless for the 
principle “Enemy Ships, Enemy Goods” xoitliout the usual companion 
jingle. Schmauss, Corpus Juris Gent. Academ., ii. p. 1619.

The French treaty with the Sultan in 1604 represents merely an 
unilateral grant on the part of the Porte of special privileges to the French, 
a similar concession being procured by Holland in 1612. Lampredi, 
ii. pp. 1—2. Schmauss, Corpus Juris Gent. Academ., i. p. 429; ii. pp. 
2266—2278. Gessner, Le Droit des Neutres, p. 35.

3 The opposition offered by Great Britain to the proposals of the 
Powers of the Armed Neutralities is hardly yet forgiven. According to 
C. de Martens England in 1800—1 “replongea le droit maritime dans 
“la barbarie du moyen age” (Causes Celebres, iii. p. 308). According to 
Gessner the measures taken by Louis XIV. in the issue of his Ordinances 
of 1681 and 1689, and the proclamation of the rule of infection, which 
combined in the same condemnation the property of a foe and the goods 
of a friend found associated therewith, were but reprisals against the
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The neutral won his way from very small beginnings. The right
Powerful belligerents did cot hesitate from time to time ai/trade
in earlier days to assert the right to forbid all trading whatever 

i ii i pi- i • n with theirwhatever, whether on the part of their own subjects or ot opponents
neutrals, with their opponents. Edward I., for example,
attempted to induce the Flemings to cease their com- serted by
mercial dealings with Scotland1, and in 1295 compelled beUige^
the masters of neutral vessels lying in English ports to rents,
give security not to trade with France2. The Dutch

British maritime “violations” which assumed an ever-increasing im
portance (Gessner, Le Droit des Neutres, p. 34). During her frequent 
wars with France, England permitted herself with regard to neutrals 
“ les violations les plus criantes,” as instances of which he points to her 
long list of contraband articles, to her “ Rule of 1756,” and to her Paper 
Blockades in the days of the Napoleonic struggle, and appeals for further 
details to the pages of Wheaton (pp. 36—39). Moreover, “ Les principes 
“ memes excit6rent bien moins d’irritation encore que le mani&re dont 
“ ils furent appliques. La propri6te neutre 6tait confisqu6e partout ou il 
“ y avait moyen de donner a cette mesure une apparence de justice ; et 
“ plusieurs juges de prises connus par leur subtility Sir Marriott (sic),
“ W. Scott et d’autres, firent en sorte qu’une telle apparence ne fit que 
“rarement defaut.” (p. 38). The reply is sufficiently easy. It is sup
plied by Gessner himself. “ Ce furent surtout les Pays-Bas, plus tard 
“ aussi la France qui travaill&rent a introduire partout la loi nouvelle et a 
“ en faire un principe g6n6ral du droit international. L’Angleterre, au 
“ contraire, fit partout opposition; elle voulait se borner a accorder un 
“ privilege particular k quelques nations et s'en teniv du reste d Vancienne 
“pratique” (p. 36). British statesmen may or may not have adopted a 
mistaken policy in declining to depart from the old principles of the 
time-honoured Consolato del Mare in favour of the newer rules proposed 
by the Northern neutrals; therein, however, she exercised but her un
doubted right, unless indeed the desire of the many makes the law for all.
And, as Gessner says, “Une institution qui...a recu la sanction du droit 
“ international ne peut pas 6tre abolie par une decision de la majority des 
“ puissances composant ce que nous appellerons un syst&me international;
“surtout lorsque...les puissances formant la minorite ne se sont pas 
‘ ‘ contents de refuser leur adhesion et ont formellement protests. Ces 
“ dernieres ne perdent leur droit bien acquis que lorsqu’elles y re- 
“ noncent.” (p. 61).

The calm and lucid judgments of Lord Stowell are in themselves a 
sufficient answer to any reflection upon the judicial impartiality of the 
great Admiralty judge. It were, perhaps, hardly wise to look to a Con
tinental jurist for overmuch admiration of British naval history.

1 Hallam, M. A., ii. p. 384.
2 Rymer, Foedera, i. 2, p. 821. Hallam, M. A. ii. 384 n.
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but the 
assertion 
provokes 
strong op
position,

themselves were, as has been seen1, by no means always 
strictly consistent. In 1551 they refused to accede to the 
demand of the Hanse Towns that they should abstain from 
trading with Denmark, but, a few years later, struggling 
to cast off the yoke of Spain, they sought to cut off all 
commercial intercourse with their enemies on the part of 
neutrals1 2; and in 1689 they united with the English 
in the support of the attempt of William to prevent 
by one sweeping prohibition all trading with the ports 
of France3.

But these efforts of extreme belligerent intolerance, 
never held in general favour, commonly evoked the 
strongest protests from the injured merchants; and with 
the first regular appearance of Neutrality in name4, some 
twenty years after the issue of the great work of Grotius, 
came its assertion in fact by the express recognition in 
numerous treaties of the right of the subjects of each 
of the contracting parties to trade on the coasts and to 
the ports of enemies of the other, except in contraband of 
war5.

1 Ante, p. 295.
2 Grotius, Hist., 8, pp. 639—640. De Jure Belli ac Pads, m. c. 1, 

5 note. .
3 Jenkinson, Treaties, i. pp. 267, 292. Dumont, Corps Dipl., vii. 

2. 238. Vattel, hi. 7, § 112.
4 See the treaties between Cromwell and the United Provinces 1645 

(Art. 22), Spain and the United Provinces 1648 (Art. 57) and 1650 (Arts.
1 and 5), Spain and France 1659 (Art. 10), Spain and Great Britain 1667 
(Arts. 21, 22), Sweden and the United Provinces 1667 (Arts. 1 and 2), 
Great Britain and the United Provinces 1674 (Art. 1). Jenkinson, 
Treaties, i. pp. 28, 46. Schmauss, Corpus Juris Gent. Academ., i. pp. 
632, 688, 885, 890, 976.

5 See the treaties between Spain and Holland 1648 and 1650 
(Arts. 1—7), Great Britain and Sweden 1654 (Art. 3), 1656 (Art. 3), 
and 1661 (Art. 11), Great Britain and France 1655 (Arts. 15 and 22), 
Spain and France 1659 (Arts. 10—13), Great Britain and Spain 
1667 (Arts. 21—25), Sweden and Holland 1667 (Arts. 1—5), and 1679 
(Arts. 13—16), Great Britain and Holland 1667 (Art. 3), and 1668 (Arts.
1—4), Great Britain and Denmark 1670 (Art. 16), Great Britain and 
France 1677 (Arts. 1—4), France and Holland 1713 (Arts. 17—20), 
France and Great Britain 1713 (Arts. 17—20), Great Britain and Spain 
1713 (Arts. 21 —25), France and Hanse Towns 1716 (Art. 13). Jenkinson,
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Great Britain herself, the one powerful opponent ofThe gene-
the Armed Neutralities, never seriously denied before the oftiufneu-
wild days of the French Revolution the general righttral to car- 

J ° ° ryonhis
of the neutral to carry on his accustomed trade during accustom-
war as in time of peace. The “Rule of 1756,” however 
obnoxious its operation to the Dutch and Northern belligerent 
neutrals, who sought to make their profit out of the ^readT 
crippled naval condition of France, was based directly mitted^in 
in principle upon the unwonted character of the trade eenth cen- 
affected. The British judges denied the right of neutral tury* 
merchants to trade between the French Colonies and the 0f 1756» 
mother country, because in their view to undertake that 
traffic was to interfere in the course of the war, and so to Britain as 
depart from the condition of neutrality. The general verseof 
doctrine of the Englishman of the eighteenth century the admit- 
is fairly stated by Hutcheson, writing just before the p^e.PimC1 

public proclamation of the “ Rule.” “Neutral states,” he 
says, “must not be hindered in their commerce with 
“ either of the parties except in arms or military stores;
“the nature of which too Tis not easy to define. A 
“neutral state may set to freight its merchant-ships to 
“ either side for trade. If they are taken, the enemy’s 
“ cargo is justly seizable, but not the ship. Neutral states 
“ may freight the ships of either side; and if they are 
“ taken, the cargo cannot be made a prize, but the ship 
“ may1.”

“The Danish Minister in his Note,” wrote Lord Ho wick 
in 1807, replying to the protest of Denmark against the 
British Order in Council forbidding trade with French 
ports, “seems indeed so intent upon asserting Neutral 
“ Rights, as apparently to forget that there also exist 
“ corresponding Neutral Duties. Neutrality, properly con- 
“ sidered, does not consist in taking advantage of every

Treaties, i. pp. 42, 83, 98,190, 209; ii. pp. 50,101; iii. p. 228. Schmauss,
Corpus Juris Gent. Academ., i. pp. 631, 688, 757, 885, 890, 912, 957,1035; 
ii. pp. 1408, 1617. Chalmers, i. p. 32.

1 Hutcheson, Introduction to Moral Philosophy, Book iii,, ch. 9, § 6,
(English Ed. 1747 a.d.).
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Great 
Britain 
contends 
that to 
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in unac
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trade may 
be to de
part from 
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tion of 
neutrality.

The exten
sion given 
in 1793 to 
the “Rule 
of 1756” 
cannot be 
justified.

“ situation between belligerent states, by which emolu- 
“ ment may accrue to the neutral, whatever may be the 
“ consequences to either belligerent party; but in observing 
“ a strict and honest impartiality, so as not to afford ad- 
“ vantage in the war to either; and particularly in so far 
“ restraining its trade to the accustomed course which it 
“ held in time of peace, as not to render assistance to one 
“ belligerent in escaping the effect of the other’s hostilities. 
“The Duty of a Neutral is non interponere se hello, non 
“ hoste imminente hostem eripere; and yet it is manifest, 
“ that lending a neutral navigation to carry on the coasting 
“ trade of the enemy is in direct contradiction to this 
“definition of neutral obligations, as it is, in effect, to 
“ rescue the commerce of the enemy from the distress to 
“which it is reduced by the superiority of the British 
“ Navy, to assist his resources, and to prevent Great Britain 
“ from bringing him to reasonable terms of peace1.”

The “Rule of 1756” represents, in fact, according to 
the British view, the legitimate converse of the general 
principle that a neutral is entitled to continue in time of 
war his accustomed trade with the belligerent. The 
attitude of the British in the support of their principle 
may have been ill-advised from the point of view alike of 
the free-trader and of a policy of international popularity. 
It was, however, under the actual circumstances of the 
preponderance of British naval power and the restricted 
character of the commercial systems of the eighteenth 
century not wholly unnatural. The extension given to 
the “Rule” in 1793 on the contrary seems incapable of 
justification in principle and belongs to the order of ideas 
prevalent in the days of the French Revolution1 2.

1 Lord Viscount Howick to Mr Rist, Mar. 17, 1807, Papers respecting 
Austria, Denmark, &c. 1808, p. 58.

2 The “Rule of 1756” is repudiated by, amongst other writers, 
Bluntschli and Gessner. According to the latter it has been declared 
contrary to international principles by all modern publicists of any 
reputation in France and Germany. Gessner, Le Droit des Neutres) 
pp. 266, 275. Bluntschli, Le Droit International Codifie, §§ 799, 800.
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The cause of the neutral trader suffered no little The cause 
injury from the ill-advised action of its early advocates neutral is 
amongst the iurists. The members of the Commission taken up 
established by Frederick the Great in 1751 to consider The Prug_’ 
the legitimacy of sequestrating the last instalment of the sian Corn- 
capital of the English Silesian creditors pushed the claims 1751 

of the neutral beyond all bounds1. Not content to base 
their declaration in favour of sequestration2 upon the evi- • 
dent hardship of the case of the Prussian complainants, 
and upon the indubitable right of the Prussian monarch 
to adopt measures of reprisal for a real injustice suffered 
by his subjects, they ran amuck among well-established 
rules of International Law. Not satisfied with claiming 
for neutrals the right to carry on in time of war as in time 
of peace their accustomed commerce with either belligerent, 
except in the carriage of contraband and in the sailing to 
and from blockaded ports, they set up the fiction that a 
neutral merchantman is a portion of neutral territory {un 
lieu neutre)*, declared the principle “ Free Ships, Free Goods’’ 
to be an actual rule of general International Law4, denied ' 
the belligerent right of visit and search5, defined contra
band as consisting exclusively in plain munitions of war6, 
and claimed for a neutral legal commission an equal 
authority in the determination of the validity of prize 
capture with the prize courts of the captor7.

The crushing nature of the British reply to these 
exorbitant pretensions could not but injuriously affect the 
really sound claims of the neutral8.

The fiction of the “ territoriality ” of the merchantman 
did not, unfortunately, share the fate of the remaining

1 For the entire correspondence and documents, see Martens, Causes 
Ctlebres, 11. pp. 97—168.

2 Exposition des Motifs, §§ 52—54.
3 Ibid. § 25.
4 Ibid. * Ibid. § 18.
6 Ibid. § 32. 7 pud. § 49.
8 For the letter of the Duke of Newcastle dated Feb. 8,1753, covering 

the Report of the British Commissioners, see Martens, Causes Celebres,
11. pp. 131—156.
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is merely 
a fiction :

it has no 
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dation in 
practice.

doctrines of its authors. Enunciated anew by the Danish 
Hiibner in 17591, it has found its way from his pages to 
those of more than one Continental jurist of the present 
day2, and has done yeoman service in a long succession of 
arguments in support of the principle of the freedom of 
the neutral flag, and of the abolition of the right of capture 
of private property at sea.

The main difficulty of its assertors is that it proves too 
much. It would protect from interference the neutral 
contraband trader as well as the neutral carrier of innocent 
goods. Moreover, if a merchantman be a floating portion 
of the country of her flag when on the high seas, she must 
possess the same character when she enters a foreign 
harbour. But no state has yet gone so far as to admit the 
absolute exterritoriality of the foreign merchantman within 
its territorial waters. Even the French port authorities 
will exercise jurisdiction on board a foreign trading vessel 
within a French port to maintain the peace of the port

1 Hiibner was fully answered by Lampredi. See Del Commercio dei 
Popoli Neutrally i. pp. 131 et seqq.

2 “Ainsi que je Pai prouv6,” says Hautefeuille, “le navire est une 
“ parcelle du territoire de la nation dont il porte le pavilion ; il conserve 
“ cette quality partout oil il se trouve ; dans la pleine mer, sur cette route 
“ commune & tous les peuples, mais ind^pendante des lois de tous les 
“peuples, non seulement il conserve cette quality mais encore il la 
“communique & la parcelle de l’oc6an sur laquelle il flotte....Le navire 
“ territorial neutre couvre et protege done tout ce qu’il porte, et aucune 
“parcelle de sa cargaison, m£me lorsqu’elle appartient a l’une des 
“nations en guerre, ne peut 6tre enlev6e par l’ennemi du proprietaire 
“ sans qu’il existe une violation du territoire neutre, un attentat contre 
“la souverainet6 du peuple neutre.” Hautefeuille, iii. pp. 216—8. 

Gessner equally declares for this favourite fiction of juristic theory. “En 
“pleine mer et j usque dans les eaux territoriales, le vaisseau neutre fait 
“partie du territoire de sa nation; il en est, comme s’expriment les 
“ jurisconsultes franqais, une portion flottante.” “Le droit international 
“ a d6cid6 l’exterritorialit6 du vaisseau neutre, dans les eaux territoriales 
“comme en pleine mer” (Le Droit des Neutres, pp. 233, 234). It is 
under the circumstances in no way matter for surprise that Gessner 
asserts that the principle of “Free Ships, Free Goods” was well es
tablished as a rule of International Law before and apart from the 
Declaration of Paris, in fact from the day of the First Armed Neutrality, 
and denies the right of the United States and Spain to refuse its 
application in their wars (Ibid. pp. 237—8).

402 THE SCIENCE OF INTERNATIONAL LAW.
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or to decide the dispute of a member of the crew and a 
stranger to the ship’s company. In fine, the fiction of 
“ territoriality ” is a fiction and nothing more. The term 
“exterritoriality” very fairly represents the position which 
by international courtesy is enjoyed by a man-of-war 
within foreign territorial waters, but to assert the real 
“ territoriality ” of a merchantman is to assert a doctrine 
for which there is no foundation in that practice which 
constitutes the only sound basis of International Law.

The cause of Neutrality was, however, destined to 
find wiser and more moderate champions than Hiibner 
and the Prussian jurists. Keen-sighted men began to 
perceive that the readiest road to the universal recognition 
of neutral rights and the claims of the neutral status lay 
through a real neutrality and the strict observance of 
neutral duties. There must, it was seen, be mutuality in 
Neutrality: the possession of neutral privileges must rest 
upon and be coextensive with the maintenance of the 
neutral character.

In the latter half of the 18th century stricter notions 
of neutral duty began to prevail, a fact which found 
expression in the issue by several Powers in and about 
the year 1778 of Regulations or Edicts wherein they set 
out the rules to be observed by their subjects in dealing 
with belligerents in amity with them1. Some of these 
Powers, like Sweden and Holland, were content simply to 
prohibit the waging of war by their subjects under 
belligerent commission, or to forbid in general terms the 
abuse of neutral privileges. Others, and notably the

The true 
basis of 
neutral 
rights be
gins to be 
recognised 
in the last 
quarter of 
the 18th 
century.

Stricter 
notions of 
neutral 
duty begin 
to prevail.

1 Proclamation of Congress concerning Neutral Navigation, May 9, 
1778. RSglement of the King of France, July 26, 1778. R&glement of 
the Grand Duke of Tuscany, Aug. 1, 1778. R&glement of the City of 
Hamburg, Sep. 18, 1778. Edict of the King of the Two Sicilies, Sep. 19, 
1778. Edict of the Pope, Mar. 4, 1779. Proclamation of the United 
Provinces, May 3, 1779. Edict of Genoa, July 1, 1779. Edict of Venice, 
Sep. 9, 1779. Ordonnance of the King of Spain, Mar. 13, 1780. R&gle- 
ment of the Empress of Russia, May 8, 1780. Martens, Recueil, iv. 
pp. 197 et seqq. Lampredi, Del Commercio dei Popoli Neutrali, Part ii. 

pp. 32—52, 206—251.

26—2



404 THE SCIENCE OF INTERNATIONAL LAW.

Neutral 
rights and 
duties are 
coexten
sive.

Italian States Tuscany, Genoa, Venice and the Two 
Sicilies, with the Pope, went into minute detail, and 
anticipated in most important particulars the neutrality 
proclamations of the present day. Three main subjects 
were fully dealt with: (1) the exercise within neutral 
waters of any belligerent act, whether act of armed force 
or mere visit; (2) the use of neutral ports as the base of 
belligerent operations, either for recruiting and equipment, 
or for lying in wait for prey; (3) foreign enlistment by 
neutral subjects by (a) the acceptance of belligerent com
missions to cruise, (/3) the supply of arms and stores, 
(y) actual enlistment in a belligerent service, or (S) the 
transport of belligerent forces.

The views of neutral duty adopted by the various 
Powers were not in all details identical. By some, led by 
Russia, the building and sale of ships, and the supply of 
contraband goods to either belligerent in the ordinary 
course of trade were expressly recognised as legitimate1; 
by others, as by the Two Sicilies, they were strictly con
demned. But, in the main, the principles enunciated by 
the neutral Powers of 1778 were such as might well 
commend themselves to neutrals of 1892.

With the stricter observance of duty came, as was 
natural, the more sturdy assertion of rights. Hubner 
and the legal advisers of Frederick II. may have been and 
were unfortunate alike in their facts and their law, but 
there was good ground, nevertheless, for the persistent 
demand on the part of the Northern traders for a more 
careful consideration of the claims of their commerce. Two 
seemingly antagonistic principles are brought into smart 
relief by the outbreak of a war between any two states in 
the International Circle; the reasonable claim of the 
belligerent to assail by all legitimate means the person

1 Treaties of France and Russia 1786—7, Art. 30; Russia and the Two 
Sicilies 1787, Art. 24; Russia and Portugal 1787, Art. 23 ; Russia and 
Denmark 1782, Art. 22. R&glement of Tuscany 1778, Art. 19 (confirmed 
1795). Martens, Recueil, in. pp. 17, 47, and 118; ii. p. 293; iv. p. 211; 
vi. p. 458. Lampredi, Part ii. pp. 144—5,183—5.
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and property of his enemy, and to cut off from him the 
sources of his power, is matched by the reasonable claim 
of the neutral to the continuance of his wonted friendly 
relations with each of the belligerents without interrup
tion arising out of the incidental circumstance of a 
quarrel in which he has no direct or special interest1. In 
the interested assertion each of their particular right 
belligerents and neutrals are alike apt to push their claims 
far beyond their natural bound, and so to come into rude 
collision. It is in the establishment of the proper line 
of separation between these coexisting rights that consists 
the delimitation of the rightful sphere of Neutrality. The

For their labours in this field, however much their creators^ 
demands may have anticipated actual law, a lasting debt F^rst 
is due to the Powers of the Armed Neutralities2. Neutrality

The efforts of these Powers were at first directed whll.st as_. . . sertmg
mainly to five points, namely to (1) the assertion of the neutral 
general right of neutrals to navigate freely from port to claims 
port and on the coasts of nations at war, (2) the pro
clamation of the principle of the immunity from seizure 
under the neutral flag of belligerent goods with the ex
ception of contraband of war, (3) the more exact definition 
of contraband goods, (4) the abolition of nominal or 
“paper” blockades, and (5) the prevention of unnecessary 
interference by belligerents with neutral commerce by 
needless detention and protracted or irregular prize-court
proceedings3. But at the same time the Northern Powers were clear

ly ready to 
acknow-

1 Lampredi, Del Commercio dei Popoli Neutrali, i. 4. ledge the
2 Comte de Goertz, Memoire ou Precis Historique sur la Neutralite obliga- 

Armee. Martens, Causes Celebres, iii. pp. 254—309; Nouvelles Causes tions of 
Celebres, n. pp. 176—272. Diaries and Correspondence of the Earl of 
Malmesbury, i. pp. 219 et seqq. Lampredi, Del Commercio dei Popoli ’ 
Neutrali, n. pp. 41—114. Heffter, Le Droit International, Ed. Geffcken,
Liv. ii. § 152. Ante, pp. 303 et seqq.

3 Declaration of Her Majesty the Empress of All the Russias, Feb.
1780. Convention between Russia and Denmark, July 1780. Diaries 
and Correspondence of the Earl of Malmesbury, i. p. 291. Comte de 
Goertz, Memoire ou Precis Historique sur la Neutralite Armee, pp. 67—80.
Martens, Recueil, n. pp. 74, 103—107; Causes Celebres, iii. pp. 265 et 
seqq. Jenkinson, Treaties, in. p. 259.
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were clearly prepared to acknowledge that Neutrality 
involved duties as well as rights1. Not merely did they 
recognise the just claim of the belligerent to prevent con
traband trading and blockade-running, but they displayed 
a willingness to prohibit the interference of their subjects 
in this tempting although, from the point of view of the 
belligerent, illegitimate traffic2. The Russian Empress in 
her maritime Edict of May 8, 1780, drew the attention of 
her subjects to the consequences likely to ensue from 
such acts as the lading of goods on board belligerent 
vessels, the carrying of false papers, the destruction of 
papers, the shipping of large numbers of belligerent 
seamen, the purchase of ships from belligerents flagrante 
hello or the fraudulent covering of belligerent commerce, 
and publicly withdrew her protection from Russian 
merchants so engaging3.

The posi- In the days following upon the First Armed Neutrality 
neutral^6 suPPorters of neutral trading rights pursued their 
trader is course with renewed activity. The general right of the 
ened after subject of the neutral state to carry on his accustomed 
1780> trade was vindicated in numerous treaties4, whilst with the

1 Declaration of the King of Sweden to the Courts of Versailles, 
London and Madrid, July 21,1780. Memoire de la Cour de Suede pour celle 
de la Russie. Goertz, Memoire ou Precis Historique sur la Neutralite 
Armee, pp. 85, 88. R&glement of the Empress of Russia, May 8, 1780. 
Lampredi, Del Commercio dei Popoli Neutrali, ii. p. 43. Martens, Recueil, 
ii. p. 79.

2 Convention of Russia and Denmark June 28, 1780 (Art. 1). Treaty 
of Russia and Portugal 1782—8 (Art. 3). Act of Accession of Joseph II. 
1781 (Art. 1). R&glement of the Empress of Russia, May 8, 1780 (Arts. 
1 and 10). Act of Accession of Prussia, May 8, 1781 (Art. 1). Lampredi, 
Del Commercio dei Popoli Neutrali, ii. pp. 41, 63, 89,101, 107. Martens, 
Recueil, n. pp. 74, 103, 130, 171, 208.

3 Reglement of the Empress of Russia, May 8, 1780 (Arts. 2, 6, 8, 9, 
and 12).

4 Treaties of Russia and Denmark 1782 (Arts. 16, 17), United States 
and Holland 1782 (Arts. 10, 24), U. S. and Sweden 1783 (Art. 7), U. S. 
and Prussia 1785 (Art. 12), France and Russia 1786—7 (Art. 26), Russia 
and Two Sicilies 1787 (Art. 17), Russia and Portugal 1787 (Art. 22), 
France and U. S. 1800 (Art. 12). Martens, Recueil, n. pp. 38, 571 ; iii. 
pp. 15, 43, 117; vii. pp. 55, 489. Lampredi, ii. pp. 141, 176. Jenkin
son, Treaties, in. pp. 273, 301, 307.
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admission of the equal right of the belligerent to protect 
himself against the would-be purveyors and protected 
allies of his opponent came the proclamation of the intent 
of the neutral sovereign to defend as much as in him lay 
the subjects of neutral and belligerent Powers alike in the 
exercise of their respective legitimate commerce.

The awakening of general interest in the subject was 
demonstrated by the appearance in the last twenty years 
of the century of many works specially dealing with the 
rights and duties of the neutral. The treatise of Galiani,
Dei doveri dei Principi Neutrali verso i Principi Guerreg- 
gianti e di questo verso i Principi Neutrali ” was published 
at Naples in 1782. Lampredi’s famous work, Del Com
mercio dei Popoli Neutrali in tempo di Guerra, appeared at 
Florence in 1788. A second edition of Azuni’s Sistema 
Universale dei principi del Diritto Marittimo delV Europa, 
the second volume of which is taken up with the conside
ration of the mutual rights and duties of belligerents 
and neutrals, issued from the press at Trieste in 1796—7.

The outbreak of the French Revolutionary Wars, how- but suffers 
ever, ushered in dark and stormy days for the neutral assault in 
trader. the period

In 1793 Russia, Prussia, Spain, Portugal, and the Wars of
Empire united with Great Britain in the attempt to J^^ev0'
reduce the revolutionary Government of France by the Russia,
sweeping prohibition of all commerce with French ports1, another
In the early days of the struggle the French, in the hope Powers
of encouraging the importation of supplies for their famine- wRhGreat
stricken population, offered assistance and protection to all in
Swedish and Danish vessels visiting their ports; but, the tempt to
English having begun to capture neutral cornships bound an trading
for French harbours, the National Convention on May 9, with

. " France1793, issued an order requiring the bringing in of neutral ’

1 Treaties of Great Britain and Russia, Mar. 25,1793 (Arts. 3 and 4);
Great Britain and Spain, May 25, 1793 (Arts. 4 and 5); Great Britain 
and Prussia, July 14, 1793 (Arts. 3 and 4); Great Britain and the Em
pire, Aug. 30, 1793 (Arts. 2 and 3); Great Britain and Portugal, Sep. 26,
1793 (Art. 4). G. F. de Martens, Recueil, v. pp. 117, 155, 168, 173, 212.
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The cause 
of the 
neutral is 
stoutly 
defended 
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torff,

vessels laden with provisions for an enemy destination or 
with enemy merchandise. Provisions so brought in were 
bought for the public account1.

On June 8th the British Government retorted by the 
issue of additional instructions to the commanders of His 
Majesty’s ships of war and privateers whereby, while 
admitting to special warning Danish and Swedish vessels 
and all craft found attempting to enter a blockaded port 
which had begun their voyage before the declaration of 
the blockade, they authorised the stoppage and purchase 
for British account of all corn, meal or flour consigned to 
French ports1 2.

The British ministers attempted to justify their action 
on the ground of the unique character of the war in which 
they found themselves engaged. There existed in France, 
they declared, no legitimate recognised government, the 
trade in corn with French ports was in official hands and 
so a state operation, and the stoppage and purchase of the 
supplies designed for the relief of the prevailing famine 
was a means of reducing the French rulers to peace3.

These contentions were very differently received by 
two Powers equally interested in the commerce affected. 
The Swedish Government, between whom and Great 
Britain provisions were by treaty held contraband, ex
pressed its satisfaction with the British proceedings, being 
well content to accept compensation for the capture of 
contraband merchandise4 5. Count Bernstorff, on the other 
hand, in the name of Denmark made a bold stand for the 
cause of the neutral. To the British note, which was 
strongly supported by Prussia6, the Danish minister re-

1 C. de Martens, Games Gelebres, iv. p. 45. G. F. de Martens, 
Recueil, vi. p. 757.

2 0. de Martens, Causes Gelebres, iv. p. 47. G. F. de Martens, Recueil, 
v. p. 264.

3 Mr Hailes to Count Bernstorff, July 17, 1793. C. de Martens, 
Causes Gelebres, iv. p. 48. G. F. de Martens, Recueil, v. p. 238.

4 C. de Martens, Causes Gelebres, iv. p. 53 note.
5 Count Goltz to Count Bernstorff, July 21, 1793. Causes Gelebres,

iv. p. 53.
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turned a frank and determined reply1. He was resolved, 
he said, to observe in the strictest fashion the duties of 
neutrality; he would consent to regard as blockaded any 
French port before or near which was stationed a superior 
naval force of England or her allies; he would undertake 
not to make or favour any contract with the French 
Government for the provisioning of the French marine or 
armies, would prohibit the sale in the ports of Denmark 
of prizes made from the allies by the French, and would 
claim from the captors the restoration of property of 
subjects of Great Britain or her allies taken under the 
Danish neutral flag. But he must steadily refuse to 
admit the legitimacy, and must on the contrary demand 
the recall, of measures which were a manifest violation of 
the faith of treaties and destructive of neutrality.

The sending out by the Empress of Russia of a powerful 
fleet to assist in the Baltic and North Sea in the attempt 
to cut off all trading with France, and her demand upon 
Denmark for the refusal of convoy to Danish vessels bound 
for French ports, failed to daunt the courage of the Danish 
statesman1 2. By successive orders in 1793 and 1794 Great 
Britain, strong in the support of Russia and Prussia, en
forced her prohibitive policy at the expense of the Danish 
neutrals. On November 6, 1793, in virtue of an improper 
extension of the “Rule of 1756/’ instructions were given for 
the bringing in by British cruisers of all vessels laden with 
the produce of any French colony, or wTith any provisions 
or munitions of war designed for the use of such a colony3. 
This order was considerably modified in January, 17944, 
but early in the following March further instructions were

1 Count Bernstorff to Mr Hailes, July 28, 1793, covering his famous 
Memoir. Causes Celebres, iv. p. 55. Recueil, v. p. 243.

2 Baron Krudener to Count Bernstorff, Aug. 10, 1793. Reply of 
Count Bernstorff, Aug. 23, 1793. Martens, Causes Celebres, iv. pp. 63— 
65. Recueil, v. pp. 259—262.

8 C. de Martens, Causes Celebres, iv. p. 67. G. F. de Martens, 
Recueil, v. p. 268.

4 Recueil, v. p. 268.
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issued for the bringing in of any vessel, whatever her 
destination, laden with provisions or naval stores1.

Driven at last beyond the bounds of endurance Sweden 
united with Denmark to protect the common neutrality1 2, 
and their combined fleet appeared in the Sound, 

the Nor were Denmark and Sweden alone in their resist
ance to the gross abuse of power involved in the proceed
ings of the Allies. The Government of the United States 
was unable to believe in May, 1793, that any of the Euro
pean belligerent states would attempt such an unwonted 
interference with neutral rights as that of the stoppage of 
neutral cornships bound for unblockaded ports8. But the 
receipt of the news of the issue of the British Order in 
Council of June 8th speedily undeceived the President 
and his colleagues, and caused the widest discontent 
throughout the land, whilst the communication of the 
Order of November 6 threw the whole country into flame. 
The subsequent Order of January 8th, 1794, in some sort 
tempered the violence of dissatisfaction, but the popular 
excitement was still great, warlike measures found many 
partisans, and a bill for the prohibition of all commercial 
intercourse with Great Britain or in British products 
passed the House of Representatives by a large majority, 
and was only arrested in the Senate at the third reading 
by the casting vote of the Vice-President4 *.

Meanwhile France, on her side, had not been slack in 
the oppression of the neutral in the name of Liberty. A 
law of January 18, 1798, declared good prize every vessel 
laden in whole or in part with English merchandise, by 
whomsoever owned, whilst an Arretd of the Executive

1 The order of June 8, 1793, so far as it directed the bringing in of 
vessels laden with corn, flour or meal hound for a French port, was re
called on Aug. 18, 1794. Recueil, v. p. 272.

2 Convention between Sweden and Denmark, March 27,1794. Recueil, 
v. p. 274.

. 3 Mr Jefferson to Mr Pinckney, May 7, 1793. Randolph, Memons,
Correspondence and Private Papers of Thomas Jefferson, in. p. 232.

4 Washington to Tobias Lear, May 6, 1794. Sparks, Life and Writ
ings of General Washington, x. p. 408.
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Directory of Oct. 29,1798, condemned to death as a pirate 
any subject of a neutral power, who should accept a com
mission from, or serve on board the vessel of, the enemies 
of France1.

The defection of the mad Paul from the British The^ 
alliance put a new complexion upon the face of European powers 
relations1 2. The dispute as to Neutral Convoy3 had brought 
England to the brink of war with the Danes and Armed 
Swedes. The Armed Neutrality of 1800 enabled the j^tral- 
Powers of the North to publicly formulate, together with 
the principles of the neutral league of 1780, two further 
rules, the one asserting the necessity for actual direct Its princi- 
notice by the blockading squadron as a preliminary to the ples‘ 
seizure of a blockade-runner, the second setting out the 
view as to the protection afforded by neutral convoy for 
which the Danes and Swedes contended, and which had 
been expressed in sundry treaties4 concluded since 1780 
by the parties to the First Armed Neutrality.

1 Martens, Recueil, vi. p. 775.
2 Ante, p. 310. Martens, Recueil, vn. p. 426 ; Supplement, n. pp. 

344—475. Causes Celebres, iv. pp. 219—302. Nouvelles Causes Celebres, 
pp. 176—272. Life and Correspondence of Marquess Wellesley, ii. chap. v.

3 Ante, pp. 310—312.
The first formal instructions to neutral convoying officers to resist 

search seem to have been given in 1653 by Christina of Sweden, no 
great authority on the rules of International Law, during the course of 
war between England and Holland. These instructions, which would 
appear not to have been put in practice, were subsequently approved and 
adopted by Christian V. of Denmark and by the Dutch. In 1762 a Dutch 
convoy beat off an English frigate which attempted to exercise the right 
of search, and the States General issued orders in the same sense in 
1781. The principle of the exemption from search of vessels under 
neutral convoy was not enunciated by the Powers of the Armed Neutrality 
in 1780, but was proclaimed in many treaties immediately subsequent to 
that alliance. Gessner, Le Droit des Neutres, pp. 302—304.

4 Treaties of Prussia and the United States, 1785 (Art. 14); Russia 
and France, 1786 (Art. 31); Russia and the Two Sicilies, 1787 (Art. 20); 
Russia and Portugal, 1787 (Art. 25) and 1798 (Art. 22); France and the 
United States, 1800 (Art. 19). Martens, Recueil, ii. p. 572 ; hi. pp. 17, 
45, 119; vn. pp. 266, 493. See also the Russian Reglement pour les 
Armateurs Particulars of Dec. 31, 1787 (Art. 13). Lampredi, Del Com- 
mercio dei Popoli Neutrali, n. p. 262.
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The Settle
ment of 
1801.

“The Con
tinental 
System.”

The contest was violent but brief.
In the Convention of June 17, 1801, which put an end 

to her differences with the Powers of the North1, Great 
Britain united with Russia in the recognition of the broad 
principle that neutrals may navigate freely to the ports 
and on the coasts of nations at war. It was, however, 
agreed that this freedom should not be held to extend to 
trading in articles of contraband, the list of which was 
expressly defined, and that, whilst articles of enemy growth 
and manufacture actually transferred to subjects of neutral 
powers were not to be regarded as enemy property, the 
neutral flag should not cover enemy property found there
under. And by an additional explanatory Declaration of 
October 20, 1801, the general permission of neutral trade 
was interpreted as in no way allowing the direct convey
ance by a neutral carrier of belligerent merchandise and 
produce between the colonies of the belligerent and the 
mother country.

Having secured the recognition of the principles to 
which she attached supreme importance and which mainly 
affected her belligerent interests, Great Britain was con
tent, while maintaining her old practice as to notification, 
to admit the rules that blockades to be binding must be 
effectively maintained and that neutral vessels, being 
detained for just and evident cause only, must be dealt 
with without delay under a procedure uniform, prompt 
and legal. And she could also well afford to agree to 
regulations which confined the right of search of neutral 
convoys to national vessels of war, and laid down particular 
formalities for the exercise of this right2.

Neutral commerce had yet to struggle with French 
Edicts and British Orders. Already in the last years of 
the century France had adopted the expedient of securing 
by treaty the exclusion of her enemies from the ports of

1 Denmark after much negotiation acceded to the Convention of June 
17 and the Additional Articles of Oct. 20 on Oct. 23, 1801, Sweden on 
March 18, 1802. Martens, Causes Celebres, iv. p. 302.

2 C. de Martens, Nouvelles Causes Celebres, ii. pp. 267—271. Causes 
CeUbres, iv. pp. 298—299. Gessner, De Droit des Neutres, pp. 46—7.



ABNORMAL INTERNATIONAL LAW. 413

weak maritime states. In this manner the harbours of 
the Papal States, Genoa, Naples and Portugal were suc
cessively closed against British shipping1.

In 1801, during the course of the Armed Neutrality its germ 
dispute, Prussia and Denmark united to exclude British d_ 
commerce from the Elbe and the Weser2. A force ofingsof 
twelve thousand Danes under Prince Charles of Hesse and jn t^e 
occupied on March 29 the neutral city of Hamburg, laid 
an embargo on all vessels destined for England, and took 1796— ’ 
possession of all English property found within the port. 1800,
On April 4th twenty-four thousand Prussians under Kleist 
crossed the Hanoverian frontier and quartered themselves 
upon the Electorate; and on the following day three 
thousand Danes entered Liibeck. The buoys in the Elbe 
were removed and the lights on Heligoland and elsewhere 
extinguished. Prussia sought to justify these high-handed 
proceedings on the ground of imperious necessity3.

On the settlement of the Northern troubles by Alex
ander after the battle of Copenhagen, the Czar induced 
Prussia and Denmark to withdraw their intrusive forces.
The Danes quitted Hamburg on March 23, 1801; the 
Prussians did not retire from Hanoverian territory until 
October 1st4.

In May, 1803, on the rupture between France and The 
England after the Peace of Amiens, the troops of Mortier Hanover!* 
entered Hanover, overran the Electorate, occupied Ham-1803. 
burg and Bremen, and closed the Elbe and the Weser to 
the British flag5. Alarmed at this manifestation of French 
power in her immediate neighbourhood Prussia at first 
joined her protests to those of Austria and Russia. The 
skilfully suggested hope of acquiring the Electorate 
speedily seduced her from the side of the Allies. The

1 Manning, Law of Nations, chap. x.
2 Martens, Causes Celebres, iv. pp. 281—283.
3 Declaration of Prince Charles of Hesse to the Magistrates of Ham

burg, May 20, 1801. Causes Celebres, iv. p. 296.
4 Causes Celebres, iv. p. 293.
5 Alison, History of Europe from the Commencement of the French 

Revolution to 1815, vi. p. 254.
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flagrant violation of German neutral territory involved in 
the seizure (Mar. 15, 1804) and subsequent execution of 
the hapless Due d’Enghien, and in the carrying off of Sir 
George Rumbold, the British Minister to Hamburg (Oct. 
25, 1804), might have taught the Prussian ministers that 
there was no limit to the inordinate ambition of Napoleon. 
But, whilst Russia and Sweden, Austria and England 
were drawing together in the bonds of Pitts new coalition, 
whilst the liberties of Holland and the Italian princi
palities were being trodden under foot by the tyrant, the 
statesmen of Prussia, dazzled by the glittering bait of 
territorial aggrandisement, hesitated and temporised1. 
The insatiable greed of a few shameless counsellors dashed 
the rising hopes of Europe. With the annihilation of the 
fleet of Villeneuve at Trafalgar vanished every prospect of 
the realisation of Napoleon’s dreams of English conquest; 
the destruction of the squadrons of Dumanoir, Willaumez, 
Leissegnes and Linois swept the sea of the French flag of 
war2; but the indecision of Prussia enabled Napoleon to 
throw his whole force with lightning celerity on the 
Austrians and Russians, and so to rivet for eight long 
years the chains of an enslaved Continent. The reward 
of treason was not long delayed. In its rapid eastward 
march Bernadotte’s corps of 60,000 men, in accordance 
with the express orders of Napoleon, pushed its way in 
undisguised contempt for Prussian neutrality across the 
Prussian territory of Anspach. The Prussian indignation 
knew no bounds, and the war-party at Berlin was for the 
moment triumphant. On November 4th, 1805, Alexan
der and Frederick William met at Potsdam and swore 
eternal friendship at the tomb of the Great Frederick. 
Ten days later Haugwitz was despatched to declare war 
on France. But the cup of Prussian humiliation was not 
yet full. Haugwitz arrived in the presence of Napoleon 
on the eve of Austerlitz. Already, on October 19, Mack 
had capitulated at Ulm with 30,000 men. The utter rout

1 Alison, History of Europe, vi. chap. 89.
2 Ibid. vii. pp. 119—122.
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of the Austrian and Russian armies on December 2nd 
struck down the Emperor at a blow, and Alexander him
self was content to accept an armistice. Instantly, with a After the 
perfidy and effrontery matchless in the history of diplo- ^^.2^ 
macy, the Prussian minister rushed to share in the spoil (Dec. 2, 
of the Allies, and on December 15 was signed a treaty, Prussian^ 
whereby Prussia entered into the French alliance, and 
accepted Hanover and all other Continental dominions of from 
Great Britain in return for the cession of Anspach, Neuf- France> 
chatel and Cleves. On February 15, 1806, Haugwitz set 
his hand at Paris to a new agreement, whereby his master 
not only stipulated for the annexation of Hanover to 
Prussia, but undertook to exclude British shipping from 
the ports of the Electorate1.

In pursuance of this treaty Prussian troops again took and close 
possession of Hanover, and on March 28th, 1806, the ports German*1 
of the North Sea and the rivers flowing into it were P°^.s to 
declared closed to English shipping and commerce. shipping.

It was not to be expected that the British Government 
would tamely submit to this shameless and impudent 
proceeding. Fox replied to the Prussian edict of exclu
sion by the notification on April 8th of a blockade of the 
mouths of the Ems, Weser, Elbe and Trave1 2, and the The 
laying of an embargo on Prussian property in British blockade
ports. This was a tolerably exact and iustifiable answer North 

• o German
to Prussian effrontery. A month later (May 16), however, rivers.
recourse was had to the sterner measure of announcing a 
blockade, with certain limitations, of the entire coast from 
the Elbe to Brest, a special rigour being asserted for the 
coast between Ostend and the Seine. However natural 
under the circumstances British irritation, however ex
cusable the desire to prove against the culprits the vast 
might of British naval supremacy, and however tempered

1 Alison, History of Europe, viii. p. 138,
2 By an additional order dated May 21, 1806, instructions were given 

to the commanders of British vessels of war and privateers forbidding 
any interference with vessels trading with the Baltic. 5 C. Rob. Ap
pendix.
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the terms of the order towards the bona fide property of 
the neutral, this proceeding must be regarded as involving 
in a large degree the principle of a paper blockade, and as 
so far of more than questionable legitimacy. The intro
duction of steam power has rendered it now possible for 
the swift cruisers of a single state to maintain a reason
ably effective blockade of thousands of miles of coast, but, 
powerful as was the navy of Great Britain in 1806, her 
resources were not sufficient for the effective blockade of 
the whole continental shore of the German Ocean.

Rupture The punishment of Prussia was not to come from 
Prussia British maritime orders. The utter contempt felt for her 
and Napo- foy Napoleon was displayed with growing frequency and 

’ * without a pretence at concealment1; and at last the for
mation of the Confederation of the Rhine aroused the 
statesmen of the humiliated kingdom to the full conscious
ness alike of the depths of their ignominy and the immi
nence of their danger.

Great On the first authoritative information of the alteration
raTsesher in Prussian counsels Great Britain raised her blockade of 
of°Pruse ^e Pruss^an harbours (Sept. 25). Russia and Sweden 
sian ports, were equally prepared to admit to their alliance the 

indignant North German Power. It was now the turn of 
Austria to stand aloof. In the first burst of noble enthu
siasm the Prussians rushed almost alone into war with 
Napoleon. Their fury wasted itself in vain. The Aus- 

Battle of trians of Austerlitz were avenged in the utter rout of 
lT1806** Auerstadt and Jena (Oct. 14), in the detailed destruction 

of the scattered Prussian corps and the horrors of the 
storm of Liibeck.

A conqueror triumphant in the capital of Prussia

1 In the course of the negotiations carried on at Paris by Lords 
Yarmouth and Lauderdale in the summer of 1806, Napoleon showed 
himself quite prepared to chaffer for a restoration of Hanover to 
George III. without any reference to Frederick William. These negotia
tions were not yet finally broken off when Napoleon put himself at the 
head of his army on the march against Prussia. See Papers relative to 
the Negotiation ivith France, 1806; Koch and Schoell, Histoire Abregee des 
Traites de Paix, m. Chap. 37, secs. 1 and 2.
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Napoleon hurled his defiance at the Queen of the Seas.
On November 21, 1806, appeared the famous Decree of 
Berlin.

It is a singular document.
Considering, says Napoleon, Berlin
(1) That England does not acknowledge the Law of

Nations universally observed by all civilised peoples; 1806.
(2) That she treats as an enemy every individual 

belonging to a hostile state and makes prisoners of war 
not only of the crews of men-of-war, but also of the crews 
of merchant ships and even of supercargoes and merchants 
who are proceeding in the course of trade;

(3) That she extends to merchant ships, to merchan
dise and to the property of private individuals those 
rights of conquest which belong only to state property;

(4) That she extends to unfortified commercial towns 
and ports, to havens, and mouths of rivers the right of 
blockade which, according to reason and the practice of 
all civilised peoples, is only applicable to strong places;

(5) That she declares blockaded places before which 
she has not a single ship of war, although a place can 
only be held blockaded when it is so invested that approach 
involves imminent danger; and that she even declares 
blockaded places which all her forces united could not 
blockade, entire coasts and a whole empire;

(6) That this monstrous abuse of the right of block
ade has no other end than to prevent intercourse between 
peoples and to raise the commerce and industry of England 
upon the ruins of the trade and industry of the Continent;

(7) That, such being the evident purpose of England, 
whoever upon the Continent carries on commerce in Eng
lish merchandise, favours and becomes an accomplice in 
English designs;

(8) That this conduct of England, only worthy of the 
earliest ages of barbarism, has been a source of profit to 
this Power at the expense of all others; and

(9) That it is permitted by natural law to employ 
against an enemy those weapons which he himself employs;

27w.



418 THE SCIENCE OF INTERNATIONAL LAW.

he has resolved to employ against England the same 
system which she has established by her maritime code. 
The British Islands are, accordingly, declared in a state 
of blockade, all commerce and correspondence there
with prohibited, all letters or packets addressed to Eng
land, to an Englishman or in the English language 
ordered to be seized, and all trade in English merchandise 
forbidden. Every subject of England found within terri
tory occupied by the troops of France or of her allies is 
ordered to be made a prisoner of war, all property of 
English subjects and all merchandise belonging to England 
or coming from its manufactories and colonies declared 
good prize, and the entrance into any port of any vessel 
coming directly from England or from the English colonies 
strictly prohibited1. These drastic measures are to be 
firmly adhered to as fundamental principles of the Empire 
until England shall acknowledge that the law of war is the 
same on land and sea, that it does not extend to private 
property nor to the persons of individuals unconnected 
with the military profession, and that the right of blockade 
ought to be limited to strong places really invested by a 
sufficient force.

Its object. The object of Napoleon was sufficiently evident. He 
had resolved to combat the mistress of the seas by the 
exclusion of her commerce from the entire Continent. 
“ J’ai des vaisseaux,” wrote Napoleon to Bernadotte, “je 
“ n’ai point des marins ; je ne puis lutter avec l’Angleterre, 
“ je ne puis la forcer a la paix qu’avec le systfeme continen- 
“ talV’ The conception was worthy of its author. But 
in its execution Napoleon boldly cast to the winds every 

Flagrant bond of law. In so far as his system was a system of 
of!tsilty commercial exclusion, however ill-advised in point of 
provisions, policy, it was legal enough. In so far as it assumed to 

deal on the high seas with neutral traders to English ports, 1 2

1 Koch and Schoell, Histoire Abregee des Traites de Paix, hi. p. 60. 
Papers respecting Austria, Denmark, &c. 1808, pp. 274—276.

2 Napoleon to the Prince Royal of Sweden, Mar. 8, 1811. Martens, 
Causes Celebres, v. p. 145.
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it became the lawless pillager of the capitals of Europe 
and the murderer of the Due d’Enghien.

The attitude assumed by the British Government is The 
set out clearly in the preamble to the Order in Council Q^vern- 
of January 7, 1807, which was the British answer to the men* . 
arrogant pretensions of the Berlin Decree. the Order

“ Whereas the French Government has issued certain jan°7nCl1, 
“ orders, which, in violation of the usages of War, purport 1807.
“ to prohibit the commerce of all Neutral Nations with 
“ His Majesty’s dominions, and also to prevent such 
“nations from trading with any other country, in any 
“articles the growth, produce, or manufacture of His 
“ Majesty’s dominions: and whereas the said Government 
“ has also taken upon itself to declare all His Majesty’s 
“ dominions to be in a state of blockade, at a time when 
“the fleets of France and her allies are themselves con- 
“ fined within their own ports by the superior valour and 
“discipline of the British navy: and whereas such at- 
“ tempts on the part of the enemy would give to His 
“ Majesty an unquestionable right of retaliation, and 
“ would warrant His Majesty in enforcing the same 
“prohibition of all commerce with France, which that 
“ Power vainly hopes to effect against the commerce of 
“ His Majesty’s subjects; a prohibition which the supe
riority of His Majesty’s naval forces might enable him to 
“ support, by actually investing the ports and coasts of the 
“ enemy with numerous squadrons and cruisers, so as to 
“ make the entrance or approach thereto manifestly dan
gerous; and whereas His Majesty, though unwilling to 
“ follow the example of his enemies, by proceeding to an 
“extremity so distressing to all nations not engaged in 
“the war, and carrying on their accustomed trade, yet 
“ feels himself bound by a due regard to the just defence 
“of the rights and interests of his people, not to suffer 
“ such measures to be taken by the enemy without taking 
“ some steps on his part to restrain this violence, and to 
“ retort upon them the evils of their own injustice; His 
“Majesty is thereupon pleased, by and with the advice

27—2
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“ of his Privy Council, to order, and it is hereby ordered, 
“ that no vessel shall be permitted to trade from one port to 
“ another, both which ports shall belong to or be in the 
a possession of France or her allies, or shall be so far under 
“ their control, as that British vessels may not freely trade 
“thereatV’

Illegality was thus met with illegality, and alike by 
original and by retaliatory edict the neutral merchant was 
the sufferer.

The war of edicts had but begun. It followed the 
course of the Continental struggle. On February 8, 1807, 
the Russians met the French on the stubbornly contested 
field of Eylau. Early in April, 1807, Russia and Prussia 
drew closer the bonds of their alliance. Great Britain and 
Sweden did not grant their adhesion until the time for 
effective assistance had gone by. In June, 1807, the 
Grand Army of Napoleon took the field, thanks to equip
ments supplied in spite of the Decree of Berlin from 

The Battle the looms of Leeds and Halifax. On the 14th of the 
land11 Junesame month the bloody fight of Friedland induced 
14,1807, Alexander to agree to the Peace of Tilsit (July 7—9), 
Peace of and within a few short months war had been declared by 
July 7 9 ®uss*a on both England and Sweden, and the harbours 

’ of Prussia were once more straitly closed against British 
shipping1 2.

The Order The British ministers were not idle. Their early 
ofNovTi1 milder remedy failing of its effect, they proceeded to 
1807. more drastic measures, and on November 11, 1807, there 

accordingly appeared a further Order in Council3, which, 
reciting that His Majesty’s order of January 7 had not 
answered the desired purpose either of compelling the 
enemy to recall his edicts or of inducing neutral nations 
to interpose with effect to obtain their revocation, but

1 Edwards, Adm. Rep. Appendix. Memoirs and Correspondence of the 
Marquess Wellesley, ii. Appendix 4.

2 Peace of Tilsit, June 9, Art. 27. Koch and Schoell, m. p. 44.
3 The Decree of Warsaw of Jan. 25, 1807, had been met on the British 

side by the Order in Council of March 11.



ABNORMAL INTERNATIONAL LAW. 421

that, on the contrary, the edicts had been recently enforced 
with increased vigour, went on (1) to declare blockaded 
all the ports and places of France and her allies, or of 
any other country at war with His Majesty, together with 
all ports and places in Europe from which the British flag 
was excluded and all ports or places in the colonies of 
enemies of Great Britain; (2) to declare unlawful all trade 
in the produce or manufacture of those countries or colo
nies ; (3) to denounce the penalty of confiscation against 
any vessel trading from or to those countries or colonies, 
together wdth all goods or merchandise on board, and 
against all articles of the produce or manufacture of those 
countries or colonies, as well as against any vessel found 
carrying a French “ Certificate of Origin1.”

This edict was a fortnight later modified by an order 
which granted certain exemptions from its terms to 
neutrals accepting British licences1 2 3.

By a decree dated at Milan Nov. 23, 1807, Napoleon The 
ordered the seizure and confiscation, together with their Milaif of°f 
cargoes, without exception or distinction of commodities Nov. 23 
or merchandise, of all vessels which after having from any 
motive whatever touched at an English port should enter 
a French harbour, whilst a captain or seaman falsely 
denying such touching was subjected to imprisonment 
and an enormous fine.

The cup of neutral suffering was not yet full. On and Dec.
r ° J i7 iqq7

December 17, 1807, appeared the second and more famous ’ *
Decree of Milan.

“ Observing the measures adopted by the British 
“ Government on the 11th of November last, by which 
“ vessels belonging to neutral, friendly, or even Powers the 
“ allies of England, are made liable, not only to be 
‘‘searched by English cruisers, but to be compulsorily 
“detained in England, and to have a tax laid on them

1 A certificate from a French commercial agent setting forth that the
articles of the cargo were not of British produce or manufacture.

3 Koch and Schoell, hi. p. 62.
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“ of so much per cent, on the cargo, to be regulated by the 
“ British Legislature;

“ Observing that by these acts the British Government 
“ denationalises ships of every nation in Europe, that it is 
“not competent for any Government to detract from its 
“ own independence and rights, all the sovereigns in 
“ Europe having in trust the sovereignties and indepen- 
“ dence of the flag; that if, by an unpardonable weakness, 
“ which in the eyes of posterity would be an indelible 
“stain, such a tyranny were allowed to be established 
“into principles, and consecrated by usage, the English 
“would avail themselves of it to assert it as a right, 
“as they have availed themselves of the tolerance of 
“ Governments to establish the infamous principle, that 
“ the flag of a nation does not cover goods, and to give to 
“ their right of blockade an arbitrary extension which 
“ infringes on the sovereignty of every state,” the tyrant 
who had trampled under foot the liberties of every people 
in Europe save those of England and Russia, “the Em- 
“ peror of the French, King of Italy and Protector of 
“ the Rhenish Confederation,” decrees that;—

“ Art. I. Every ship, to whatever nation it may belong, 
“ that shall have submitted to be searched by an English 
“ ship, or to a voyage to England, or that shall have paid 
“ any tax whatsoever to the English Government, is there- 
“ by, and for that alone, declared to be denationalised, to 
“ have forfeited the protection of its King, and to have 
“ become English property.

“Art. II. Whether the ships thus denationalised by 
“ the arbitrary measures of the English Government, enter 
“ into our ports, or those of our allies, or whether they 
“fall into the hands of our ships of war, or of our 
“ privateers, they are declared to be good and lawful 
“ prizes.

“ Art. III. The British islands are declared to be in a 
“ state of blockade, both by land and sea. Every ship, of 
“ whatever nation, or whatsoever the nature of its cargo 
“ may be, that sails from the ports of England, or those of
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“ the English colonies, and of the countries occupied by 
“English troops, and proceeding to England, or to the 
“ English colonies, or to countries occupied by English 
“troops, is good and lawful prize, as contrary to the 
“ present decree; and may be captured by our ships 
“ of war or our privateers and adjudged to the captor.

“ Art. IY. These measures, which are resorted to only 
“in just retaliation of the barbarous system adopted by 
“ England, which assimilates its legislation to that of 
“ Algiers, shall cease to have any effect with respect to all 
“nations who shall have the firmness to compel the 
“English Government to respect their flag. They shall 
“ continue to be rigorously in force, as long as that 
“ Government does not return to the principle of the law 
“of nations, which regulates the relations of civilized 
“ states in a state of war. The provisions of the present 
“ decree shall be abrogated and null, in fact, as soon as the 
“ English abide again by the principles of the law of 
“nations, which are also the principles of justice and of 
“ honour1/’

Great Britain in consequence of negotiations with the Great 
United States made the first step towards a return to a ^akelrthe 
more regular treatment of neutral commerce by an order first retro- 
in Council of April 26, 18092. Napoleon, however, con- f^the8^ 
tinued the issue of new decrees with unabated ardour. Order m 
His career of oppression and violence reached its zenith April 26, 
in the Tariff of Trianon3, which submitted colonial pro
duce arriving in French ports to a tax of 50 per cent., Decree of 
and in the imbecile Decree of Fontainebleau4, which Trianon, 
ordered the burning of all merchandise being the produce 1810. 
of British manufactories found on French soil or in terri- The

D6Cr06 Ol
tory occupied by French troops. Fontaine

bleau, Oct. 
19, 1810.

1 Memoirs and Correspondence of the Marquess Wellesley, ii. Appendix 
7. Edwards, Adm. Hep. Appendix.

2 Koch and Schoell, hi. p. 63. Edwards, Appendix.
3 Aug. 5, 1810. The Decree of Trianon was followed by that of St 

Cloud, Sept. 12, 1810. Koch and Schoell, m. p. 63.
4 Oct. 19, 1810. Ibid. p. 63.
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Meanwhile the neutral Powers had not kept silence. 
On the earliest intimation of the first British Order in 
Council, Denmark protested energetically1. The British 
Government in reply1 2 insisted on their right of retaliation 
and on the peculiar character of the trade affected. The 
object of the Order was, they said, to prevent the enemy 
from carrying on his coasting trade by means of neutral 
bottoms at a time when the naval superiority of Great 
Britain precluded him from employing vessels navigated 
under his own flag and belonging to his own subjects. It 
was principally in consequence of the success of the 
British maritime force, which had almost annihilated the 
navigation of the French, that the ships of Denmark and 
other neutral states were employed as carriers from hostile 
port to hostile port; and it was notorious that the trade 
thus carried on was supported by the shameful misconduct 
of neutral merchants, who lent their names for a small 
percentage, not only to cover the goods, but to mask the 
ships of the French. These contentions were relevant 
and powerful enough. Great Britain, however, had in fact 
a stronger justification. The struggle between England 
and France was, as Napoleon wrote to Junot, a “contest 
of life and death3.” The same overwhelming instinct of 
self-preservation which led to the seizure by the British of 
the Danish fleet in the later days of 1807 induced the 
British Government in the earlier months of that year to 
embark in the war of decrees with Napoleon.

A stronger Power than hapless Denmark took up the 
cause of the neutral trader.

The Government of the United States addressed 
strong remonstrances to Great Britain against the Orders 
in Council, and repelled the British plea of retaliation on 
the ground that the French Decree was no more than 
a general act of prohibition of British commerce with

1 Mr Rist to Viscount Ho wick, Mar. 9, 1807. Papers respecting 
Austria, Denmark, &c. 1808, p. 83.

2 Viscount Howick to Mr Rist, Mar. 17, 1807.
3 Nov. 23, 1806. Alison, History of Europe to 1815, vm, p. 125 note.
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French ports1. The American Government had in fact 
been led to understand by the French Minister of Marine 
that the Berlin Decree would not be put into exercise 
against American traders2. But when early in October 
1807 the cargo of the “ Horizon/' an American vessel 
bound from Great Britain to Lima and wrecked on the 
coast of France, was confiscated under the Decree, Mr 
Madison was effectually disabused of his impressions as 
to French moderation3. Spirited and reiterated re
monstrances were thereupon addressed in like fashion to 
the French ministers4, and, in default of satisfactory ex
planations, the American Cabinet proceeded as a measure 
of precaution to lay an embargo on their own vessels 
in port5.

The United States Government saw clearly the diffi
culties of their situation. The Berlin Decree as expounded 
and executed subsequent to the 18th September, 1807, 
and the British Order in Council of the 11th November 
ensuing were, they felt, so far as they affected the United 
States, contemporaneous aggressions of the belligerent 
Powers, equally unprovoked and equally indefensible. 
These Ordinances, together with the Milan Decree of 
December, 1807, which filled the measure of usurpation, 
would, on the principle of self-defence, have justified 
immediate hostilities on the part of the United States. 
But to engage in war must be to engage in war with both 
nations, since to declare hostilities against one would be to 
fall in with the wishes of the other, neither Great Britain

1 Mr Madison to the Hon. D. M. Erskine, March 25, 1808. Cor
respondence between His Majesty’s Government and the United States on 
the Orders in Council, Feb. 1, 1809, p. 621.

2 Mr Madison to General Armstrong, May 22, 1807, Proceedings of 
the United States of America respecting their Commerce, Feb. 13, 1809, p. 
99. Message of President Jefferson to Congress, Feb. 19, 1807, Papers 
respecting Austria, Denmark, &c. 1808, pp. 271—272, 278—279.

3 Mr Madison to the Hon. D. M. Erskine, Mar. 25,1808. Mr Madison 
to General Armstrong, Feb. 8 and 18, 1808, Proceedings of the United 
States, &c. p. 101.

4 Ibid. pp. 115 et seqq.
5 Mr Madison to Mr Pinkney, Dec. 23, 1807, Ibid. p. 146.
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nor France being averse to drawing the United States into 
war with her adversary1. They judged it preferable there
fore in the first instance to avoid war by withdrawing 
their vessels from the seas2, and at length, wearied by the 
failure of prolonged negotiations, adopted the drastic 
measure of a Non-Intercourse Act against the subjects 
and commerce of both belligerents3.

This energetic action was not devoid of effect. On 
August 5, 1810, Napoleon communicated to the minister 
of the United States at Paris his willingness to revoke the 
Decrees of Berlin and Milan, provided that either Great 
Britain should also recall her Orders in Council or the 
United States should cause their rights to be respected by 
the English. On April 28, 1811, in consequence of the 
reception accorded to this intimation by the President, 
the Imperial Decrees were revoked with respect to 
American vessels. The British Orders were recalled on 
June 23, 1812, but not before the outbreak of hostilities 
between the United States and Great Britain4.

The statesmen of the United States were not singular 
in their realisation of the difficulty of maintaining the 
position of neutrality with respect to the great European 
struggle.

Sweden, under the provisions of the treaty of Paris 
of Jan. 7, 1810, which put an end to the war begun by 
Gustavus Adolphus in October 1805, adopted fully and 
entirely the Continental System, and engaged to close her 
ports to English shipping and to prohibit the entrance 
into her territory under any flag of English produce or 
merchandise5. This submission fell far short of the in
ordinate views of Napoleon. Complaints were almost 
instantaneously made of the continuance by the Swedes 
with the English of contraband commercial relations, for

1 The Secretary of State to Mr Pinkney, April 4, 1808.
2 Report of the Committee on Foreign Relations, Proceedings of the 

United States, &c. pp. 206—208.
3 March 1, 1809.
4 Edwards, Adm. Eep. Appendix. Koch and Schoell, hi. pp. 189—193.
5 Martens, Causes Celebres, v. p. 115.
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which the configuration of the Swedish coasts afforded 
peculiar facilities, and already on November 13, 1810, 
Baron Alquier, the French minister at Stockholm, ad
dressed to the Swedish Government a haughty and insolent 
demand for a declaration of war against England1. It 
was a cruel alternative which was offered to Sweden. On 
the one hand, her commercial and industrial interests 
called for peace and retrenchment, her requirements, par
ticularly in the matter of her salt supply, naturally bound 
her to Great Britain, and an immediate rupture with the 
great maritime power would place her mercantile marine 
in distant seas at the mercy of British cruisers1 2; on the 
other, war with France would expose at least her German 
possessions to immediate occupation by the forces of 
Napoleon. In his distress, Charles XIII. strove to parry 
the blow by a formal submission. He agreed to declare 
war upon England, to seize all British shipping in his 
ports, and to enforce to the full the Continental System3.

The sacrifice was in vain. Napoleon was determined 
on nothing less than a Northern System after the model 
of the Confederation of the Rhine. Neutrals, as he 
declared in his fury to the Swedish ambassador, had 
ceased to be4. The demand for two thousand Swedish 
marines for the manning of French men-of-war5 was 
followed by the most flagrant acts of contempt for the 
Swedish flag. French privateers preyed on the unprotected 
commerce of Sweden in her very ports, and Swedish 
merchant seamen were compulsorily enlisted for the 
French naval service6. While English policy reduced the

1 Baron Alquier to Baron d’Engestrom, Nov. 13, 1810. Ibid. p. 118.
2 The Prince Royal of Sweden to Napoleon, Nov. 19, 1810, Ibid. p. 

131.
3 Baron d’Engestrom to Baron Alquier, Nov. 18, 1810, Martens, 

Causes Celebres, v. p. 121.
4 “II n’y a plus de neutres: l’Angleterre n’en reconnait pas; je ne veux 

“ pas plus en reconnaitre.” Report of Baron de Lagerbielke to the King 
of Sweden, Oct. 26, 1810, Ibid. p. 126.

5 Baron Alquier to Baron d’Engestrom, Dec. 26, 1810, Ibid. p. 137.
6 Martens, Causes Celebres, v. pp. 146—151.
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Anglo-Swedish war to a mere form and English money 
found its way to Swedish coffers, the Swedes complained 
in vain of the repeated arbitrary and insulting conduct of 
their French allies. The climax was reached when in 
January, 1812, the troops of the Prince of Eckmuhl took 
possession of the capital of Pomerania and the Isle of 
Rugen, Swedish officials were deposed from their functions, 
and Swedish regiments were despatched to France as 
prisoners of war1.

Tyranny had at last reached its natural term. When on 
July 18,1812, the Peace of Orebro converted the opposing 
English and Swedes into close allies, Alexander had 
already established a complete understanding with Ber- 
nadotte1 2, and ten months later (May 18, 1813) the noble- 
hearted Prince Royal of Sweden landed at Stralsund at 
the head of his troops to share in the great crusade for 
the overthrow of his old companion in arms.

The Continental System had brought under close 
review at the hands of Europe two all-important questions 
of International Law, the question of the general right of 
neutral traders to carry on commerce with belligerent 
countries, and the question of the conditions necessary for 
the legitimate exercise by a belligerent of the war-right 
known as the right of blockade. Meanwhile in the West 
attention had been drawn as a result of the contest of the 
same combatants to a subject of equal import, the question 
of the sanctity of neutral territorial rights.

In earlier days the sanctity of neutral territory had 
been freely set at nought by belligerents. The German 
territory was continually invaded by the combatants in 
the Dutch War of Liberation3. The Spaniards were 
attacked by the Dutch under the very guns of Dover 
Castle in 16054, and in 1639 Van Tromp destroyed the

1 Martens, Causes Celebres, p. 151.
2 The Emperor of Russia to the Prince Royal of Sweden, Dec. 9,1810. 

The Prince Royal of Sweden to the Emperor of Russia, Jan. 16, 1811, 
and Mar. 7, 1812, Martens, Causes Celebres, pp. 161—164.

3 Grotius, Hist. 14, p. 767. 4 Ibid. 14, p. 794.
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Spanish fleet in the Downs under the eyes of Pennington's 
squadron1. In 1665 the English in their turn attacked 
the Dutch fleet in the neutral harbour of Bergen, antici
pating evidently the countenance of the Danish authori
ties, but were beaten off2. Whilst in 1668 the French 
took an Ostend vessel from the quay in Torbay, landed a 
force to take away goods belonging to it, and carried off 
four Ostenders as prisoners from the very shore3.

The introduction in various treaties of the later part but a 
of the 18th century of a stipulation binding the con- practice 
tracting parties not to permit hostilities between bel- sets in 
ligerents within a cannon-shot of their coasts, or not to theTIth 
attack within the like distance of neutral shores, seems to century- 
suggest at once an existing lax practice and a growing 
recognition of the duties incumbent on neutrals4.

During the French Revolutionary contest the most Contempt 
flagrant violations of neutral territorial jurisdiction were neutm/01* 
of frequent occurrence. British seamen were in this territorial 
regard not the least backward offenders. In 1793 a^^om^ 
French frigate was captured in the port of Genoa by two 
English men-of-war, and its restoration was refused by the of the 
British Government5. The more than suspected unneutral 
conduct of the Genoese may have been the occasion oftion.

1 Hosack, Laio of Nations, pp. 218—219.
2 A ding ton's Letters, p. 18. Burnet, History of His Own Time, 

i. pp. 221—224. Yattel, in. 7, § 132.
8 Arlington's Letters, pp. 238—9. Reparation for these proceedings 

was demanded from France, but Sir Thomas Allen, the British admiral, 
had fortunately anticipated the necessity for restitution by recovering the 
prizes and prisoners out of the hands of the captors. For similar inci
dents see Hall, International Law, Part iv. chap. n.

4 Treaties of Great Britain and Morocco 1751, 1760—61 and 1763 
(Art. 22), Great Britain and France 1786 (Art. 41), U. S. and Morocco 
1787 (Arts. 10 and 11), Russia and Portugal 1787 (Art. 24), Russia and 
France 1787 (Art. 28), Russia and the Two Sicilies 1787 (Art. 19), U. S. 
and Great Britain 1795 (Art. 25), U. S. and Tripoli 1796, U. S. and 
Tunis 1797; Martens, Recueil, ii. p. 704; hi. pp. 16, 45, 57, 118 ; iv. p. 
21 ; vi. p. 380 ; vn. p. 148; Supplement, ii. p. 180; Chalmers, ii. pp. 353, 
541. Treaties from 1688, p. 121. Reglement of the Empress of Russia, 
Dec. 31,1787 (Art. 2).

5 Heffter, Le Droit International (Ed. Geffcken), Liv. n. § 147, note.
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this untoward incident1, but the like excuse is not forth
coming for many like acts of British belligerent lawless
ness. The British man-of-war, the “ Nemesis,” having 
been taken by three French frigates in the neutral 
harbour of Smyrna, was in 1797, together with two 
French men-of-war, cut out by the British whilst lying in 
the neutral waters of Tunis1 2.

The British Government did, indeed, from time to 
time disavow the irregular action of its subordinates, and 
restore prizes taken in violation of neutral jurisdiction3, 
but the zeal of naval commanders and privateersmen too 
often carried them beyond the bounds of law.

Such lawless proceedings were not, however, confined 
to British war-practice or to the sphere of maritime 
hostilities. Murat on November 6, 1806, pursued a corps 
of Prussians under Blucher across the Danish frontier, and, 
on coming into violent collision with Danish forces, in
formed the Danish commander that French troops would 
pursue their enemies wherever they were to be found4.

. And this insolent declaration was abundantly borne out by
the constant practice of Napoleon and his marshals5. No 
qualms as to neutral borders interfered with the march of 
the Imperial armies.

But there remained one state at least which had 
alike the power and the will to defend her outraged 
dignity.

The action On April 12, 1793, in a letter to Jefferson Washington
ingtorfk* expressed the opinion that it behoved the Government to 

use every means in its power to prevent the citizens of the 
United States from embroiling their country with either 
of the belligerent powers, France and Great Britain, and 
required the Secretary of State to give the subject 
mature consideration in order that measures for the

1 Brenton, Life of St Vincent, i. pp. 225, 235, 243.
2 Ibid. p. 305.
5 Martens, Causes Celebres, iv. pp. 272—280.
4 Mr Garlike to Yisconnt Howick, Nov. 11, 1806, Papers respecting 

Austria, Denmark, &c., 1808, pp. 483—5.
5 Alison, History of Europe to 1815, vi. p. 535. Ante, p. 414.



ABNORMAL INTERNATIONAL LAW. 431

maintenance of a strict neutrality might be adopted with
out delay1.

On April 22, 1793, in pursuance of a resolution agreed The Pro- 
upon at a meeting of the Cabinet three days before1 2, 0f Neu- 
Washington issued a Proclamation whereby, calling atten- tArall*y’0 
tion to the existing European war, he warned the citizens 1793. 
of the United States to refrain from any proceedings which 
might in any way tend to contravene the disposition of 
the United States Government to maintain a sincere and 
strict neutrality, and made it known that no protection 
would be afforded by that Government to any subject 
rendering himself liable to punishment or forfeiture under 
the law of nations by committing, aiding and abetting 
hostilities or carrying contraband3.

On the very day of the issue of the Proclamation the M. Genet 
news reached Philadelphia of the arrival on American soil ton.1 r " 
of M. Genet, accredited to succeed M. de Ternant as 
Minister Plenipotentiary of France. Instead of proceeding 
directly to the capital the new minister landed on April 8th 
at Charleston, and there at once began to fit out priva
teers, to offer commissions to citizens of the United States 
to cruise in the service of France against Great Britain, 
and otherwise to employ the territory of the United States 
as a base of belligerent operations. French Consular prize- 
courts were set up and prizes brought in for condemnation 
in American ports4.

These proceedings, as was natural, did not escape the 
observation of the British minister.

On May 2, 1793, Mr Hammond made known to Mr Com- 
Jefferson the circumstances of the capture on April 25th theBritish 
in the Delaware of the British ship “ Grange ” by a French minister, 
frigate, which subsequently took her prize into the port of

1 Sparks, Life and Writings of General Washington, Yol. x. p. 336.
2 Ibid. p. 534.
3 The Case of Great Britain before the Tribunal at Geneva, Appendix 

v. p. 237. Sparks, Life and Writings of General Washington, Yol. x. 
p. 535. Martens, Rec. v. p. 234.

4 Mr Jefferson to Gonverneur Morris, Aug. 16, 1793. Randolph, Cor
respondence of Thomas Jefferson, hi. p. 273.
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Philadelphia, and demanded the restoration of the vessel 
and the liberation of her crew as having been captured 
within the jurisdiction of the United States in direct 
violation of the law of nations1.

Six days later he reported the receipt of information 
as to the fitting out under French commissions at Charles
ton of two privateers to cruise against British commerce, 
drew attention to the proceedings as breaches of the 
neutrality of the United States, and suggested preventive 
measures for the future and the restoration of prizes so 
made1 2.

In subsequent communications of the same date he 
complained of the condemnation of British prizes by a 
prize-court set up by the French consul at Charleston, 
and of the sale to a French agent at New York of a con
siderable quantity of arms and military accoutrements3.

The American Government was far from turning a 
deaf ear to such serious representations.

On May 15 Mr Jefferson communicated the decision of 
the President on these several complaints4. The estab
lishment of the French Consular Prize Court was, he 
wrote, rightly denominated as unwarranted either by the 
usage of nations or by the treaty relations of the United 
States and France, and was an act of disrespect toward 
the United States to which its Government could not 
be inattentive. The complaint as to the capture of the 
“ Grange” was, after an examination begun5 immediately 
after the receipt of Mr Hammond’s representation, held 
well founded, and the liberation of the crew and the resti
tution of the ship and cargo promised. The practice of 
commissioning, equipping and manning vessels in Ameri-

1 Mr G. Hammond to Mr Jefferson, May 2, 1793, Appendix to the 
Case of Great Britain, v. pp. 238—239.

2 Mr G. Hammond to Mr Jefferson, May 8, 1793, Appendix to the 
Case of Great Britain, v. p. 241.

3 Ibid.
4 Mr Jefferson to Mr Hammond, May 15, 1793; Randolph, Corre

spondence of Thomas Jefferson, hi. p. 234.
5 Mr Jefferson to M. de Ternant, May 3, 1793; Ibid. hi. p. 231.
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can ports to cruise on any of the belligerent parties was 
entirely disapproved, and a promise given of effectual 
measures to prevent its repetition. And the conduct of 
citizens of the United States in engaging in hostilities 
was equally condemned in the highest degree. But in 
the matter of the sale of arms and accoutrements the 
position must be clearly taken up that such sale con
stituted no violation of neutral duties1.

“ Our citizens,” wrote the American Secretary, “ have It is not,
“ been always free to make, vend and export arms. It is Jh
“ the constant occupation and livelihood of some of them, of the
“To suppress their calling, the only means perhaps ofmentto
“ their subsistence, because a war exists in foreign and Pre^ent . . . ° contra-
“ distant countries, m which we have no concern, would band trad-
“ scarcely be expected. It would be hard in principle and ^t°of ^the 
“ impossible in practice. The law of nations, therefore, American 
“ respecting the rights of those at peace, does not require 
“ from them such an internal derangement in their occu
pations. It is satisfied with the external penalty pro
nounced in the President’s proclamation, that of confis- 
“ cation of such portion of these arms as shall fall into the 
“hands of any of the belligerent powers on their way to 
“ the ports of their enemies. To this penalty our citizens 
“ are warned, that they will be abandoned, and that even 
“ private contraventions may work no inequality between 
“the parties at war; the benefit of them will be left 
“ equally free and open to all2.”

On May 16 M. Genet arrived at the capital which he M. Genet 
might have reached five or six weeks before. On the aelphia. 
following day his predecessor notified his recall, and M.
Genet was formally received by the President.

On May 17 Mr Hammond drew the attention of the 
American Government to the breaches of the neutrality of

1 The decision of the President was communicated on the same day to 
the French Minister. Mr Jefferson to M. de Ternant, May 15, 1793;
Ibid. hi. p. 236.

2 Mr Jefferson to Mr G. Hammond, May 15, 1793, Appendix to the 
Case of Great Britain, v. pp. 241—242. Randolph, Correspondence of 
Thomas Jefferson, hi. p. 234.

W. 28
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the United States, and to the contravention of the terms 
of the Presidents Proclamation, involved in the actions of 
the new minister. Already on May 15 Mr Jefferson had 
complained to M. de Ternant of the reported fitting out of 
French privateers in American ports, and M. Genet was at 
once apprised of his objections1.

On June 5 a further reply was made by Mr Jefferson 
to Mr Hammond on the point reserved in his letter of 
May 15 as to the measures to be taken respecting the 
privateers fitted out at Charleston. The President, after 
full investigation and mature consideration, had deter
mined that effectual measures should be found for pre
venting repetitions of such acts, but felt obliged, in justice 
to France, to decline restitution of the prizes hitherto 
made, they1 2 having been taken under a valid commission. 
This decision was at the same time communicated to the 
French minister3.

“ After fully weighing again/' wrote the American 
Secretary, “all the principles and circumstances of the 
“ case, the result appears still to be, that it is the right of 
“ every nation to prohibit acts of sovereignty from being 
“exercised by any other within its limits; and the duty 
“ of a neutral nation to prohibit such as would injure one 
“ of the warring powers; that the granting military com- 
“ missions within the United States by any other authority 
“ than their own is an infringement on their sovereignty, 
“and particularly so when granted to their own citizens 
“to lead them to acts contrary to the duties they owe 
“their own country; that the departure of vessels thus 
“illegally equipped from the ports of the United States 
“ will be but an acknowledgment of respect analogous to 
“ the breach of it, while it is necessary, on their part, as 
“ an evidence of their faithful neutrality4."

M. Genet in his turn advanced a complaint. It was

1 Correspondence of Thomas Jefferson, hi. pp. 236, 274.
2 Mr Jefferson to Mr G. Hammond, June 5, 1793 ; Ibid. in. p. 243.
3 Mr Jefferson to M. Genet, June 5, 1793; Ibid. hi. p. 242.
4 Mr Jefferson to M. Genet, June 5, 1793; Ibid. hi. p. 242.
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that the British had captured French property under the the cap- 
American neutral merchant flag. The answer of Mr British of® 
Jefferson was simple and direct. “I believe it cannot be French 
“ doubted,” he wrote, “ but that by the general law of Snathe 
“ nations, the goods of a friend found in the vessel of an Amencan 
“ enemy are free, and the goods of an enemy found in the flag.
“ vessel of a friend are lawful prize. Upon this principle, MrPjefler- 
“ I presume, the British armed vessels have taken the son.
“ property of French citizens found in our vessels, in the 
“cases above mentioned, and I confess I should be at a 
“loss on what principle to reclaim it. It is true that 
“sundry nations, desirous of avoiding the inconveniences 
“ of having their vessels stopped at sea, ransacked, carried 
“ into port, and detained, under pretence of having enemy 
“goods aboard, have, in many instances, introduced by 
“ their special treaties another principle between them,
“ that enemy bottoms shall make enemy goods, and friendly 
“ bottoms friendly goods; a principle much less embarrass- 
“ ing to commerce, and equal to all parties in point of gain 
“ and loss. But this is altogether the effect of particular 
“ treaty, controlling in special cases the general principle 
“ of the law of nations, and therefore taking effect between 
“ such nations only as have so agreed to control it....With 
“ England, Spain, Portugal, and Austria, we have no 
“treaties; therefore, we have nothing to oppose to their 
“acting according to the general law of nations, that 
“ enemy goods are lawful prize though found in the bottom 
“ of a friend1.”

1 At a subsequent period, whilst admitting that the general practice 
of maritime States permitted the capture of the goods of an enemy under 
the neutral flag, Mr Jefferson showed a disposition to support, as more 
in harmony with national morality, the principle “Free Ships, Free 
Goods,” and to adopt the notion that the particular portion of the high 
seas which is occupied by the vessel of any nation is for the time being 
the exclusive property of that nation, and as such is, with the vessel, 
exempt from the intrusion of any other power. Mr Jefferson to Mr 
Livingston, Sept. 9, 1801; Correspondence of Thomas Jefferson, in. p. 486. 
Jefferson’s great fellow-countryman, Benjamin Franklin, in 1780 admitted 
that to adopt the principle “Free Ships, Free Goods,” however beneficial

28—2
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M. Genet 
defiant.

The defiant attitude assumed by M. Genet towards the 
American Government gave great and increasing dissatis
faction1. It was advised on Aug. 5, 1793, that the minis
ter of the French Republic be informed that the President 
held the United States bound to effectuate the restoration 
of, or to make compensation for, prizes which should have 
been made of any of the parties at war with France sub
sequent to the 5th day of June by privateers fitted out in 
American ports, and that, besides taking efficacious measures 
to prevent the future fitting out of privateers in the ports 
of the United States, the Government would not give 
asylum therein to any which had been at any time so fitted 
out, and would cause restitution of all prizes thereafter 
brought within the ports of the United States by any of 
such privateers2. This information was accordingly com
municated to M. Genet on August 7th3. Five days pre
viously the American Government had determined to 
demand his recall4.

Captures still continued to be made within American 
waters by French privateers upon British merchantmen, 
which were subsequently brought as prizes into American 
ports5. The French Consul at Boston in September, 
1793, pushed his insolence so far as to rescue one vessel 
from the custody of a Marshal of the United States, and 
to resist with an armed force the attempt to serve process 
on a second prize taken within the American jurisdiction6.

its operation to mankind, was to change the law of nations hitherto 
recognised. Private Correspondence of B. Franklin, i. pp. 453—4.

1 Washington to Jefferson, July 11, 1793, Sparks, Life and Writings 
of General Washington, Yol. x. p. 355. Mr Jefferson to M. Genet, June 
17, 1793. Mr Jefferson to Gouverneur Morris, Aug. 16, 1793, Corre
spondence of Thomas Jefferson, hi. pp. 256, 271—288.

2 Sparks, Life and Writings of General Washington, Vol. x. p. 547.
3 Mr Jefferson to M. Genet, Aug. 7, 1793, Correspondence of Thomas 

Jefferson, m. p. 270.
4 Sparks, Life and Writings of General Washington, x. p. 548.
5 Case of Great Britain before the Tribunal at Geneva, Appendix v. 

pp. 246—279.
6 Mr Jefferson to Mr Gore, Sep. 2, 1793, Correspondence of Thomas 

Jefferson, hi. p. 289. Mr Hammond to Mr Jefferson, Sep. 6, 1793. Mr
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The Government, however, showed a stern determina
tion to maintain alike its dignity and its neutrality.

In the case of the “ William/” captured by the The case 
“ Citoyen Genet” on May 3, 1793, off Cape Henry, the 
District Court of Pennsylvania declared its inability to liam.” 
decree restitution of the vessel1.

On July 22, 1793, an all-important trial arising out of Trial of 
the same transaction began in the Circuit Court at Phila- Henfield, 
delphia. Gideon Henfield was indicted for serving on July>1793* 
board the “ Citoyen Genet ” in contravention of the neu
trality laws of the United States2. It appeared that Hen
field, a native of Salem, Massachusetts, and a seafaring 
man, had found himself on May 1st, 1793, at Charleston,
South Carolina. Being desirous to reach Philadelphia, he 
applied to the master of a packet, who asked him for his 
passage more than he could afford to pay. Henfield then 
entered on the “ Citoyen Genet,” a French privateer, 
on the understanding that he should have the berth of 
prize-master on board the first prize captured by the 
cruiser. The British ship “ William ” having been taken,
Henfield was, in pursuance of his agreement, put on 
board her as prize-master, and so arrived at Phila
delphia.

Upon this evidence the Court charged the jury that, 
the United States being in a state of neutrality as to the 
contest between Great Britain and France, the acts of 
hostility committed by Henfield were an offence against 
his country and punishable by its laws. After prolonged 
consideration the jury returned a verdict of “ Not Guilty.”

The verdict, which was hailed by M. Genet and his Thever- 
supporters with extravagant marks of exultation, and pub
licly celebrated as a triumph, “ bereaved the executive of sity for 
“ the strength to be derived from an opinion, that punish- tion.la

Jefferson to Mr Hammond, Sep. 9, 1793, Case of Great Britain, Ap
pendix v. pp. 257—8.

1 Mr Hammond to Mr Jefferson, June 21, 1793. Mr Hammond to 
Mr Randolph, June 18, 1794, Case of Great Britain, Appendix v. pp. 248,
279.

2 Wharton, State Trials of the United States, pp. 49—89.
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The first 
American 
Foreign 
Enlist
ment Act 
according
ly passed, 
June 5, 
1794.

“ment might be legally inflicted on those who should 
“ openly violate the rules prescribed for the preservation 
“ of neutrality; and exposed that department to the 
“ obloquy of having attempted a measure which the laws 
“ would not justify1.”

So severe was the shock that Washington contemplated 
the hastening of the assembly of Congress in order to deal 
with the situation.

The Government was not, however, disheartened.
On August 4 the Collectors of Customs received spe

cial instructions directing them to enforce the resolutions 
of the President1 2. ,

On November 8th, 1793, Mr Jefferson communicated 
to Mr Hammond and to M. Genet the intention of the 
President to fix provisionally upon the distance of one 
league from the American shore as defining the territorial 
zone of the United States3. On June 5, 1794, was passed 
the first American Foreign Enlistment Act.

In virtue of this statute penalties of fine and im
prisonment were denounced against any citizen of the 
United States who should, within their territory or juris
diction, accept and exercise a commission to serve a 
foreign prince or state in war by land or sea. Similar 
penalties were directed against—

(a) Any person whatever who should, within the 
same territory or jurisdiction, (1) personally enlist, or 
(2) hire another to enlist, or to go beyond the jurisdiction 
with intent to be enlisted, in the service of any foreign 
state as a soldier, marine or seaman ;

(/3) Any person whatever who should within the 
waters of the United States fit out and arm, or attempt 
to fit out and arm, or procure to be fitted out and armed, 
or should knowingly be concerned in the furnishing, fitting

1 Chief Justice Marshall, Life of Washington, ii. p. 273. Wharton, 
State Trials, p. 89.

2 Case of Great Britain, Appendix v. p. 269.
3 Correspondence of Thomas Jefferson, in. p. 302. Case of Great 

Britain, Appendix v. p. 262.



out, or arming of any vessel with intent that such vessel 
should be employed in the service of any foreign state to 
cruise or commit hostilities against another state with 
which the United States should be at peace;

(7) Any person whatever who should within the 
territory or jurisdiction of the United States issue a 
commission to any such vessel with the intent that she 
should be so employed ;

(S) Any person whatever who should within the 
territory or jurisdiction of the United States increase or 
augment, or procure to be increased or augmented, or 
should be knowingly concerned in increasing or aug
menting the force of any armed vessel, which at the time 
of her arrival within the United States was a ship of war, 
cruiser, or armed vessel in the service of a foreign state at 
war with another state with which the United States were 
at peace, by adding to the number or size of the guns of 
such vessel or by the addition thereto of any equipment 
solely applicable to war;

(e) Any person whatever who should within the same 
limits set on foot or prepare the means for any military 
expedition or enterprise against the territory or dominions 
of any foreign prince or state at peace with the United 
States.

The District Courts were empowered to take cognizance 
of all complaints in case of captures made within the 
waters of the United States, or within a marine league of 
the coasts or shores thereof, and the land and naval forces 
of the United States were placed at the disposal of the 
President and his agents in the execution of the prohibi
tion and penalties set out in the statute.

This act, passed in the first instance for a term of 
two years, was continued for a further similar term by 
act of March 2, 1797, and made perpetual by act of 
April 24, 1800.

The first prosecution under the new statute was not 
long delayed.
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John Etienne Guinet and John Baptiste le Maitre 
were indicted on May 11, 1795, in the Circuit Court at 
Philadelphia, for a breach of the provisions of the Act of 
Congress, by being knowingly and wilfully concerned in 
furnishing, fitting-out and arming within the port of 
Philadelphia a vessel called “ Les Jumeaux,” with the 
intent that such vessel should be employed in the service 
of the French Republic to cruise and commit hostilities 
upon the subjects and property of the King of Great 
Britain and other princes with whom the United States 
were at peace.

The circumstances of the case were simple enough. 
The ship, “ Les Jumeaux,” in the latter part of the 
year 1794, entered the port of Philadelphia with a cargo 
of sugar and coffee from Port-au-Prince. She then had 
ten port-holes on each side, but only four of these were 
actually open, she mounting four guns and two swivels. 
Her owners were the defendant, Le Maitre, and seven 
other Frenchmen. At Philadelphia she was repaired, and 
all her ports were reopened. On these proceedings being 
reported to the Secretary-at-War, orders were given that 
all recent equipments of a warlike nature should be dis
mantled, and the vessel restored to the state in which she 
was at the time of her arrival. These instructions were 
carried out. A few days later she cleared from Phila
delphia in ballast, but came to at Wilmington, where she 
received in the night from a pilot-boat guns, muskets, 
lanterns and other articles. Further supplies destined for 
the vessel were seized by the Marshal at Philadelphia. 
The defendant Guinet, who alone was apprehended, took 
an active part in directing operations connected with the 
fitting of the vessel.

Justice Patterson directed the jury that the conversion 
of a ship from her original destination with intent to 
commit hostilities, in other words, the conversion of a 
merchant-ship into a vessel of war, must be considered 
an original outfit, that the conversion from the peaceable 
use to the warlike use constituted the offence, and that,

440 THE SCIENCE OF INTERNATIONAL LAW.
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if it was intended to convert “ Les Jumeaux ” from a mer
chant-ship into a cruiser, every man who was knowingly 
concerned in doing so was guilty in contemplation of 
the law.

The defendant was found guilty1.
The American neutrality laws were destined to be The insur- 
n j i i j. • i rectionsinperfected by severe trial. the south
Already before the outbreak of the insurrectionary 

movements in the South the neutrality of the United giyerise to 
States had been put to the test in the attempt to prevent 
the expedition of Miranda set on foot in New York.
In 1810 began the great revolt of the Spanish American 
Colonies. In 1816 Portugal was drawn into the struggle.
In this latter year, it being found that the existing laws 
had not the necessary efficacy, President Madison applied 
to Congress, and, “with a view to maintain more effectually 
“ the respect due to the laws, to the character, and to the 
“ neutral and pacific relations of the United States/' recom
mended for consideration the expediency of such further 
legislative provisions as might be requisite for detaining 
vessels actually equipped, or in course of equipment, 
with a warlike force, within the jurisdiction of the United 
States, or for obtaining from the owners or commanders of 
such vessels adequate securities against the abuse of their 
armament1 2.

The result was the Neutrality Act of March 3, 1817, the 
“ An Act more effectually to preserve the neutral relations F^eigif11 
of the United States." Enlist-

By Sec. 2 of this statute the owners of any armed 0fMarch3, 
ship sailing out of the United States, and owned wholly l81^ and 
or in part by citizens thereof, were required to enter into 1818, ’
bond with sufficient securities, prior to clearing out, in 
double the amount of the value of the ship and cargo, that 
the vessel should not be employed by them in cruising or 
committing hostilities, or in aiding or cooperating in any

1 Wharton, State Trials of the United States, pp. 93—101.
2 Message of the President, Dec. 26, 1816. Counter-Case of the United 

States before the Arbitrators at Geneva, p. 49.
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warlike measure, against the subjects of any state or 
people with which the United States were at peace. And 

. by the following section the collectors of customs were 
authorized and required to detain any vessel manifestly 
built for warlike purposes and about to depart from the 
United States, of which the cargo should principally con
sist of arms and munitions of war, when circumstances 
rendered it probable that the vessel was intended to cruise 
or commit hostilities against a state or people at peace 
with the United States1.

This act, like that of June 5, 1794, was in the first 
instance temporary, but its provisions were incorporated 
in the Foreign Enlistment Act of April 20, 1818, which 
consolidated the earlier American statutes1 2.

Meanwhile the United States were not alone in their
recognition of the necessity for active legislative effort for

and to the the preservation of neutrality. The British Foreign Enlist-
Foreign ment Act of 1819, carried in the face of strong opposition3,
Enlist- was occasioned by the same circumstances4, and conceived 
ment Act . J . .
of 1819. m the same sense, as the American Act, which was, m
Similar fact, its mode]5. By Arts. 84 and 85 of the Code Penal of 
legislation jrrai]ce ^ Was enacted that whosoever should expose the

1 Counter-Case of the United States, pp. 57—59. Appendix to the Case 
of Great Britain, m. p. 40.

2 Appendix to the Case of Great Britain, in. p. 41.
3 Alison, History of Europe, i. pp. 401 et seqq.; n. p. 53.
4 Lord Castlereagh admitted in 1819 to Mr Rush, the American mini

ster, that, notwithstanding the neutrality of England, the revolted Spanish 
colonists had undoubtedly received aid from England in arms, ammu
nition and men in ways which the English laws could not prevent. British 
subjects who chose to join the colonists must, he said, take the conse
quences, and would not be protected by Great Britain. Even after the 
passing of the Foreign Enlistment Act large armaments were despatched 
from Ireland to the assistance of the revolters, the law being evaded by 
the men going out under colour of settling as farmers and labourers in 
Venezuela. The real nature of the proceedings was notorious, General 
Devereaux,who established himself in head-quarters at Dublin as insurgent 
agent, publicly wearing uniform and surrounding himself with aides-de- 
camp. Rush, Residence at the Court of London, i. pp. 7 and 199—200.

5 Rush, Residence at the Court of London, i. p. 66. The “ bonding 
clauses ” were, however, omitted in the British statute.
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state to a declaration of war by hostile acts not approved 
by the government should be punished by banishment, 
and, if war should follow, by deportation; and that whoso
ever should expose the French to reprisals by acts not ap
proved by the government should be punished by banish
ment. And similar provisions were subsequently intro
duced in the penal codes of Italy, Portugal, Brazil, Spain, 
Russia and the Netherlands.

Various Powers, as Spain1, Portugal2, Holland3, Den
mark4 and Sweden5, have moreover, from time to time 
during the present century, by special statutes or edicts, 
forbidden specific unneutral acts on the part of their 
subjects, such as enlistment for foreign service6, the 
acceptance of belligerent letters of marque, or the fitting 
out of privateers.

No other state, however, has had the practical ex
perience of the duties of the neutral which has, thanks 
to their situation, fallen to the lot of the United States. 
The provisions of the American Foreign Enlistment Acts 
were called into exercise again and again by the circum
stances of the successive insurrectionary movements in the 
American possessions of Spain. The utmost vigilance of 
the United States collectors, marshals and attorneys 
scarcely sufficed to restrain the groups of adventurers 
and desperadoes who were ever ready to make United 
States ports the starting points of unlawful expeditions. 
In November 1817 the brig “ Ellen,'” laden with clothing, 
arms and accoutrements for the revolutionary army in 
Spanish South America, and carrying as passengers several

1 Papers relating to the Treaty of Washington, n. p. 91.
2 Ibid. p. 69.
3 Circulars of April 16, 1854, and June 17, 1861. Ibid. p. 136.
4 Ordonnance du Roi, May 4,1803, Arts. 15 and 16. Ibid. pp. 120,124. 

Danish Penal Code, Feb. 10, 1866, Art. 76. Ibid. p. 126. Danish sub
jects are forbidden to pilot belligerent vessels of war or transports outside 
Danish pilot waters. Notice of July 28, 1870.

5 Ordonnance du Roi, April 8, 1854, Art. 8. Ibid. p. 138.
6 A Federal law of July 30, 1859, forbids the enlistment of Swiss in 

foreign service, except by express permission given by the Federal Council 
with an eye to military education. Ibid. ii. p. 106.
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British officers, who were about to engage in the service 
of the revolted Colonies, was seized at Philadelphia, and 
this was but a type of a long succession of similar cases 
with which in the next few years the American officials 
were called upon to deal, on the complaint of the Spanish 
and Portuguese consuls1. The United States Government 
did its duty firmly and well. Expedition after expedition 
was broken up, the increase of the military strength of 
belligerent vessels by men, arms, ammunition, supplies or 
repairs was carefully watched and checked1 2, and, when all 
else failed, several subjects of the United States were 
indicted and suffered death as pirates as the reward of 
their unlawful interference3. In 1838 Congress stepped 
in with a special temporary act to enable the Government 
to deal more effectively with the Canadian raiders4.

In 1849-51 the President was on the alert to prevent 
military expeditions from United States territory against 
the Sandwich Isles5, Cuba6 and Mexico7. Nor was the 
great neutral Power afraid to call more powerful offenders 
to swift account. In 1855, during the Crimean struggle, 
the attempt was made under English Parliamentary sanc
tion to enlist men on the American Continent for a 
foreign legion to be employed in the service of Great 
Britain. A depot was established in Halifax, Nova 
Scotia, for the reception and enrolment of recruits, 
and numerous avowed or unavowed British agents 
visited the United States in the endeavour, by public 
advertisement and otherwise, to collect men for the pro

1 Counter Case of the United States, pp. 69—160.
2 Ibid. pp. 147—152.
3 Ibid. pp. 137—144, 160.
4 Papers relating to the Treaty of Washington, i. p. 58. Appendix to 

the Case of Great Britain, in. p. 42.
5 Counter-Case of the United States, pp. 163—167.
6 Ibid. pp. 641 et seqq. Proclamations of President L. Taylor, Aug. 

11, 1849, and President Fillmore, Apr. 25, 1851. Ibid. pp. 648—649, 
705—707.

7 Ibid. pp. 168 et seqq. Proclamation of President Pierce, Jan. 18,1854. 
Ibid. pp. 176-177.



ABNORMAL INTERNATIONAL LAW. 445

posed service1. The United States Government took 
prompt action. Several of the British agents within the 
United States were prosecuted and convicted1 2, and the 
recall was demanded of Mr Crampton, the British repre
sentative at Washington, and of the British Consuls at 
Cincinnati, Philadelphia, and New York, all of whom were 
charged with direct complicity in this breach of American 
neutrality obligations. Lord Clarendon, on behalf of 
Great Britain, repudiated any intention to infringe the 
law, to disregard the policy, or not to respect the sovereign 
rights of the United States, excusing the British action as 
grounded in the impression that the United States laws, 
while they forbade enlistment or recruiting within the 
territory of the United States, did not prohibit American 
citizens from enlisting in a foreign service after departure 
from the American jurisdiction3. This disclaimer was at 
once accepted by the President, but the British Govern
ment having, in consequence of the denial by Mr 
Crampton and the Consuls of the charges against them, 
declined to withdraw its agents, the British minister 
received his passports and the exequaturs of the Consuls 
were revoked4.

Ten years later the Government of the United States 
was equally active to deal with interference on the part 
of their citizens in the disturbances in Nicaragua5. In 
1858 the expedition which General Walker and his asso
ciates set on foot in the United States, having eluded the 
vigilance of the American officers in port and on the high 
seas, was arrested by Commodore Paulding on Nicaraguan 
territory, an overzealous proceeding which was promptly

1 Mr Cushing to the President, Aug. 9, 1855. Counter-Case of the 
United States, pp. 208—210.

2 U. S. v. Hertz and Perkins. Ibid. pp. 227—197.
3 Lord Clarendon to Mr Dallas, April 30, 1856. Counter-Case of the 

United States, p. 546.
4 Mr Marcy to Mr Dallas, May 27, 1856. Ibid. p. 572.
5 See the proclamation of President Pierce, Dec. 8, 1855, and Presi

dent Buchanan, Oct. 30, 1858. Counter-Case of the United States, pp. 
707—708, 709—712.
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disavowed by the United States Government1. Finally, 
in 1869, certain gunboats built within the territory of the 
United States for the Spanish Government were, in view 
of the unfriendly relations of Peru and Spain, detained, 
on complaint of the Peruvian minister, until the receipt 
of assurances from the Spanish representative that the 
vessels were not designed to carry on hostilities against 
Peru, and would at no time be so employed2.

The history of the practice of nations up to the days 
of the great American Civil War seems to point to the 
advancing general recognition of certain broad principles 
as expressive of the responsibilities incumbent upon the 
neutral ruler.

(a) It is not the duty of a neutral Government to 
restrain the purely commercial speculations of its subjects. 
On this there is general agreement.

(i) It is not the duty of a neutral Government to 
prohibit the enlistment of its subjects in the service of a 
foreign belligerent, such enlistment taking place beyond 
its territorial jurisdiction. The neutral ruler may punish 
by municipal penalty a subject so engaging, but, in default 
of treaty stipulation, he is under no international obliga
tion so to do3. In point of fact many states do prohibit 
such enlistment on the part of their subjects.

(ii) It is not the duty of a neutral Government to 
prevent contraband trading on the part of its subjects 
with any belligerent, and no state has shown any special 
disposition so to do4.

1 Counter-Case of the United States, p. 612.
2 Ibid. pp. 753—800.
3 By various ancient treaties the subjects of the one contracting party 

are forbidden to assist the enemies of the other, or specially to accept 
commissions for privateers or letters of reprisal from such enemies. See, 
for example, the treaties of Francis I. and the Swiss, 1516; Holland and 
Great Britain, 1667; France and Great Britain, 1713; Spain and Holland, 
1714. Schmauss, i. pp. 171, 906; ii. p. 1470. Treaties from 1688, 
p. 143.

4 For a suggestion of the prohibition of the sale of contraband goods 
evidently intended for the use of a particular belligerent, see an article 
by M. de Kusserow in the Revue de Droit International, 1874, p. 59.
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The position assumed in this regard at any rate by 
the United States was clearly stated by President Pierce 
in his Message to Congress in December, 1854.

“The laws of the United States do not forbid their 
“ citizens to sell to either of the belligerent Powers articles 
“ contraband of war, or to take munitions of war or soldiers 
“on board their private ships for transportation; and 
“although in so doing the individual citizen exposes his 
“ property to some of the hazards of war, his acts do not 
“ involve any breach of national neutrality, nor of them- 
“ selves implicate the Government. Thus, during the 
“ progress of the present war in Europe, our citizens have 
“ without national responsibility therefor sold gunpowder 
“ and arms to all buyers, regardless of the destination of 
“those articles. Our merchantmen have been, and still 
“continue to be, largely employed by Great Britain and 
“ France in transporting troops, provisions, and munitions 
“ of war, to the principal seat of military operations, and in 
“ bringing home the sick and wounded soldiers; but such 
“ use of our mercantile marine is not interdicted either by 
“the international or by our municipal law, and, there
fore, does not compromise our neutral relations with 
“ Bussia1.”

In 1863 the United States Government, as neutral in 
the Mexican struggle, refused to prohibit the clearance 
from United States territory of mules and waggons pur
chased by French agents for the use of the French expe
dition. Unfortunately for Mexico Mr Seward and his 
colleagues thought it necessary to prevent the shipment 
of arms for the use of the Mexicans, on the ground of 
the military necessities of the United States1 2.

Similarly (iii), it is not the duty of a neutral Govern- blockade- 
ment to prevent blockade-running on the part of itsrunnmg’ 
subjects. A neutral Government might, assuredly, under-

1 See also the opinions of Atts.-General Lee and Rush, Case of Great 
Britain, Appendix v. pp. 355—6.

2 Correspondence between the United States and Mexico. Appendix to 
the British Case, v. pp. 331—341.
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take so to do, but such Governments have been in fact 
content to leave their subjects to the preventive care of 
the injuriously affected belligerent, 

or the ad- (iv) It is not the duty of a neutral Government to 
loans!180 prevent the lending of money by its subjects to either 

belligerent. The right of subjects of the United States 
to advance loans to belligerent Governments was clearly 
asserted by Webster in 1842, and the Prussian Govern
ment in 1854 rightly repelled the complaints preferred by 
France against the raising of a Russian loan in Berlin 
and Amsterdam. The French Morgan loan was largely 
placed in Great Britain1.

(b) It is (b) It is alike the right and the duty of the neutral
erf a bleu- Government to prevent actual belligerent operations within
tral Go- its borders. Overt acts of hostility must cease with the
to prevent passage of either combatant within the protection of the
hostihties neutral frontier line. As between a belligerent and his 
within its . . . ° . .
territorial enemy, indeed, an assault made within neutral territorial
tiondlC" is legitimate enough2, but the assailant is never

theless an offender against the peace of the neutral 
ruler; and, as between the assailed and the neutral state, 
passive inaction on the part of the insulted sovereign 
were a desertion of neutral duty.

The duty The comprehension of the meaning of the sanctity of 
hyU‘S‘^per-d neutral territory has been largely assisted during the 
manently present century by the permanent neutralisation by gene- 
ised ral agreement of the leading European Powers of certain 
States.” peculiarly situated states. The permanent neutrality of 

Switzerland was, for example, guaranteed under the settle-
1 Hall, International Law, Part IV. Chap. hi. § 216. Heffter, Le 

Droit International (ed. Geffeken) Liv. n. § 148, note 5. Bluntschli 
distinguishes between a private and a public loan, and declares that the 
latter ought to be forbidden by a neutral state. Droit International 
Codijie, § 768. Kent appears to assert the illegitimacy of any loan on 
the part of a neutral subject to a belligerent Power without any distinc
tion of character. International Law (ed. Abdy), p. 324. Practice is 
more liberal than the dicta of the jurists.

2 The “Etrusco,” 3 C. Rob. 162 note. The “Purissima Conception,” 
6 C. Rob. 47. The “Santissima Trinidad,” Case of Great Britain, 
Appendix hi. p. 89.
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ment treaties of 1815 \ Belgium was declared perma
nently neutralised by the Treaty of London of April 19,
1839, confirmed by the Quintuple Treaty2, and Luxem
burg was similarly dealt with in 1867 under guarantee of 
Great Britain, Austria, France, Prussia and Russia3. One 
or two unfortunate episodes have from time to time 
suggested the necessary weakness of all such human 
arrangements. Chablais, Faucigny and the Genevese, 
districts of Savoy neutralised in 1815, were, in spite of 
the protests of the Swiss Government, ceded to Napoleon 
III. in I8604, and on December 3, 1870, a Prussian Circu
lar announced that, in view of the violation of the neu
trality of the Grand Duchy by the transit of French 
soldiers, the Prussians held themselves no longer bound to 
respect the neutral sanctity of Luxemburg5.

But, in the main, evident common advantage has 
surely told in the support of the cause of inviolability.
In August, 1870, Great Britain undertook by identical 
treaties with the belligerent Powers, France and Prussia, 
to co-operate for the defence of the neutrality of Belgium6; 
the Prussian Circular as to Luxemburg remained inope
rative; and the rulers of Switzerland, alike in 1859 and The neu- 
in 1870—1, not only made a noble stand in vindication of 
their own neutrality, but afforded a fine example of a ^nd 
strict and fearless observance of duty on the part of ai870; 
neutral Government. Confronted in the earlier year with 
the perils of the Austro-Italian struggle, and in the latter 
with the still more threatening danger of the Franco- 
Prussian War, the Swiss Federal Council boldly announced

1 Bury, La Neutrality de la Suisse et son Observation durant la Guerre 
Actuelle; Revue de Droit International, 1870, p. 636. Heffter, Le Droit 
International, Liv. n. § 145. Wheaton, Elements of International Laio,
§§ 416—420.

2 Hertslet, Map of Europe by Treaty, n. pp. 979—998.
3 Treaty of London, May 11, 1867. Ibid. m. p. 1801.
4 Ibid. ii. pp. 1415, 1429, 1435, 1448, 1450.
5 Ibid. hi. p. 1901. Prussia had, in July 1870, equally with France, 

announced her intention to respect the neutrality of Luxemburg, provided 
the same respect were accorded by her enemy. Ibid. hi. p. 1877.

6 Ibid. hi. pp. 1886—1891.
W. 29
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its strict
ness.

Passage
across
neutral

its determination to maintain and defend the neutrality 
and integrity of its territory by all means in its power, 
even to the occupation, if necessary, of the neutralised 
districts of Savoy1. Nor were these hardy statesmen 
backward in the practice of their declarations. They for
bade, by ordinance, at once the exportation of arms, 
powder and other munitions of war from Switzerland to 
belligerent territory, the collecting of all objects of a 
warlike nature near the affected frontier lines, and the 
purchase of weapons from refugees or deserters; they 
ordered the disarming and internment of all such refugees 
seeking an asylum by crossing the Swiss frontier; and 
they prohibited the passage across Swiss soil from the 
territory of the one to that of the other belligerent of any 
person capable of bearing arms1 2. In pursuance of this 
determined policy, and of a military efficiency which could 
place 40,000 highly trained men on the Swiss frontier 
within forty-eight hours of the receipt of the news of the 
outbreak of the Franco-Prussian struggle, the army of 
Clinchant was interned in Switzerland under the Conven
tion of Feb. 1, 18713.

The practice adopted by the Federal Council was 
undoubtedly exceptionally severe, but it was such as the 
geographical situation of the Confederation seemed clearly 
to dictate. In one respect, however, the attitude of 
Belgium was even more strict than that of Switzerland. 
The Belgian Government forbade the passage over Belgian 
railways of the German wounded after Sedan, even in the 
case of soldiers in isolation4.

The advance of opinion in this last regard is curiously 
marked. According to the ideas of neutral obligation

1 Declaration of the Swiss Government, March 14, 1859. Note of 
the Swiss Government, July 18, 1870. Hertslet, n. pp. 135—6; hi. 

p. 1878.
2 Ordonnances concernant le maintien de la neutrality de la Suisse, 

May 20, 1859 and July 16, 1870. Papers relating to the Treaty of Wash
ington, ii. pp. 103, 108. Revue de Droit International, 1870, p. 640.

3 Hertslet, Map of Europe by Treaty, in. p. 1907.
4 Bluntschli, Droit International Codifie, § 777 ter.
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current in the days of Vattel, passage might, in virtue of territory 
antecedent treaty, be granted by a neutral ruler even to Ranted* to 
the armed troops of the one belligerent to the exclusion belligerent 
of the other. In default of treaty obligation, the right * 
must, it was held, be accorded or refused to the one as to 
the other without distinction, except in cases where either 
the grant of passage would be attended with no in
convenience, or must be judged absolutely necessary1.
Opinion, however, grew adverse not only to the grant of 
any exceptional privilege in the matter of passage, but to 
any permissive employment of neutral territory for purposes 
of war. The reported permission accorded in 1803 by 
the Government of the Prince of Peace for the passage of 
a body of French marines and artillerymen through Spain 
to reinforce the French fleet at Ferrol was formally 
denounced by the British charge d’affaires at Madrid as a 
flagrant violation of Spanish neutrality2. And practice is 
now clear against any such use of neutral dominions3.

Thanks largely to the high-minded statesmanship ofTheneu- 
Washington, general opinion is equally pronounced as to emm^t" 

the maritime obligations in certain particulars of the P£e* 
neutral ruler. It is the duty of the belligerent to refrain peace of
from the exercise of hostilities within the shelter of neutrallts .te1rri‘. . . . torial
territorial waters4, and, if any vessel, whether belligerent waters, 
or neutral, be assailed within such limits, it is incumbent 
on the neutral Government in the first instance to defend 
her against her assailant, and, if she be captured, to exert 
itself to the utmost to effect restitution or otherwise to 
secure redress for the injury. As between a belligerent and

1 Vattel, hi. 7, §§ 119—135. Martens, Precis, vm. 7, §§ 310, 312.
The “Twee Gebroeders,” 3 C. Rob. 353. Numerous ancient treaties 
stipulate for the right of passage for the troops of the one or of the other 
contracting party, or for its refusal to his enemies. Compare Dumont,
Corps Dipl. III. i., 193; IV. i. 148. Martens, Recueil, Suppl. m. p. 570.
Schmauss, i. p. 171. Manning, Law of Nations, Book V. Chap. ii.

2 J. H. Frere to Don Pedro Cevallos, Sept. 9, 1803. Papers relating 
to the Discussion with Spain in 1802, 1803, 1804, p. 59.

3 Heffter, Le Droit International, Liv. ii. § 147.
4 The “Anna,” 5 C. Rob. 373.
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his enemy a capture made within neutral waters is good 
prize1; as between the captor and the neutral state, 
however, the capture imports an offence against the 
jurisdiction of the neutral Government, and as between 
the neutral Government and the captive, that Government 
it behoves, whether spontaneously or on the instigation of 
the injured shipowner, to address prompt complaints to 
the Government of the wrongdoer, or otherwise to grant 
redress for the wrong, an obligation which only, perhaps, 
ceases when the vessel attacked within the neutral zone 
attempts to shift for herself and to repress force by force1 2. 
Should a captor or his agent be bold enough to bring 
his prize at a subsequent period into a port of the neutral 
Government, that Government may vindicate its offended 
jurisdiction by seizing property and liberating prisoners 
taken in violation of its protectorate3, though international 
courtesy would seem4 to forbid the exercise of such a right 
in the case of a vessel captured in violation of neutral 
sovereignty, which returns to a port within the violated 
jurisdiction in the guise of a duly-commissioned belligerent 
man-of-war.

The passage of a belligerent man-of-war over neutral 
territorial waters, however, in no way violates a capture 
subsequently made on the high seas or in seas under 
belligerent control5 6. .

1 The “Purissima Conception,” 6 C. Rob. 45.
2 The “General Armstrong.” Heffter, Le Droit International (ed. 

Geffcken), Liv. ii. § 147, note 13. Hall, International Law, Part IV. 
Chap. in. § 228.

3 The “Santissima Trinidad,” Case of Great Britain, Appendix hi. 
p. 90. The ‘‘Grange,” ante. The Spanish Government set at liberty 
six prizes left by the “Sumter” in the harbour of Cienfuegos on the 
ground that they were captured within the territorial waters of Cuba. 
Papers relating to the Treaty of Washington, i. p. 222.

4 Four of the Geneva arbitrators were of opinion that the privilege of
exterritoriality, having been admitted into the Law of Nations “not as an 
absolute right but solely as a proceeding founded on the principle of 
courtesy and mutual deference between different nations ”, could never be 
appealed to for the protection of acts done in violation of neutrality.

6 The “Twee Gebroeders” [Northolt, Master], 3 C. Rob. 351.
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(c) It is the duty of a neutral Government to prevent 
its territory from being made the base of belligerent 
operations. “No proximate acts of war are in any manner 
“to be allowed to originate on neutral ground1.” The 
definition of a base is an affair of circumstances, a matter 
of the amount of assistance afforded by recourse to the 
particular locality and of the frequency of its recurrence. 
A single purchase of supplies at a neutral port, or a single 
recourse for refuge or aid to neutral soil, will not in general 
be a sufficient ground for the ascription of the term 
“ base ” to the place of resort, but, on the other hand, it is 
not necessary that resort be habitual, if the character of the 
help derived be such that subsequent belligerent operations 
may be clearly and fairly referred to it, and to it alone.

A neutral port becomes a base of belligerent operations 
if it be employed as a place of belligerent ambuscade, a 
quarter where a belligerent may lie in wait for his prey1 2, 
or if it be used as a place of belligerent preparation, and 
either serve as a depot for the augmentation of the 
combatant force of the belligerent or as the starting-point 
for an original hostile expedition.

The general principle was laid down with great clear
ness by Sir William Scott in the case of the “Twee 
Gebroeders,” one of four Dutch ships captured in the 
Western Ems on July 14,1799, by boats crews despatched 
from the British vessel L’Espiegle, alleged to have been 
then lying within Prussian neutral waters in the eastern 
branch of the river. “An act of hostility,” he said, 
“ is not to take its commencement, on neutral ground: it is 
“ not sufficient to say it is not completed there—you are 
“not to take any measure there that shall lead to 
“ immediate violence; you are not to avail yourself of a 
“ station on neutral territory, making as it were a vantage 
“ground of the neutral country, a country which is to 
“carry itself with perfect equality between both bel-

(c) It is 
the duty 
of a Neu
tral Gov
ernment 
to prevent 
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1 Sir William Scott in the “Twee Gebroeders,” 3 C. Rob. 164.
2 Lord Lyons to Mr Seward, May 4 and June 16, 1863, U. S. Diplo

matic Correspondence, 1863, pp. 523, 531.
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“ligerents, giving neither the one or the other any 
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A neutral Government may at the call of humanity 
admit belligerent fugitives across its frontier, and a 
belligerent man-of-war driven in by stress of weather or 
by other urgent necessity may, it is universally allowed, 
be permitted to enter a neutral port1 2. But checks must 
be placed on the instincts of hospitality in the reception 
of such refugees. The soldier who crosses the neutral 
frontier to avoid capture thereby, it is now well settled, 
elects to deposit his combatant character, and must 
expect to be disarmed and interned away from the seat of 
war, and, should prisoners taken at sea be carried by their 
captors into a neutral port, they will, if set on shore, like 
prisoners brought by land, recover their freedom. But, 
except seemingly by the Senate of Liibeck in 1848, no 
inclination has been hitherto displayed on the part of 
neutral states to disarm or detain belligerent vessels of 
war seeking refuge in their ports3. Recent practice is, 
however, strict against the permission by the neutral 
authorities of any augmentation of the combatant force 
of a belligerent visitor, or the grant to him in any case 
of other than absolutely necessary hospitality.

Already in the last half of the eighteenth century the 
attempt was made to prevent the improper use by 
belligerents of neutral waters by the establishing of regu
lations limiting the hours of sojourn of belligerent vessels 
within these sheltering limits, or by the fixing of definite 
intervals between the sailings of hostile craft. In certain 
cases the neutral authorities were content to take the 
parole of the commanders of belligerent vessels under
taking not to exercise hostilities within their bounds4.

1 The “Twee Gebroeders,” [Alberts, Master], 3 C. Rob. 165.
2 Opinions of the Atts.-General of the United States. Case of Great 

Britain before the Arbitrators at Geneva, Appendix v. pp. 357—9, 366—9.
3 Heffter, Le Droit International (ed. Geffcken), Liv. ii. § 147, note 10.
4 Treaties of Great Britain and Morocco, 1751,1760—1,1763; United 

States and Morocco, 1787. Edict of Genoa, 1779 (Arts, n., iv., vi.);
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The same expedients have been called into requisition 
in modern practice to regulate the exercise of port 
hospitalities. Thus, the French Government in 1861 
established the rule that no belligerent vessel should be 
permitted to remain in a French port for more than 
twenty-four hours, except in the case of stress of weather, 
injuries or the exhaustion of provisions necessary for the 
safety of her voyage, and save that an interval of twenty- 
four hours must elapse between the sailings of vessels of 
opponents1. Similar regulations were adopted by Great 
Britain, Spain and Brazil2. The possible difficulties to be 
encountered in the literal execution of such rules were, 
however, abundantly shown in the episodes of the practical 
blockade of the “Nashville3"’ at Southampton and of the 
“ Sumter” at Gibraltar4. A neutral Government can 
hardly be called upon to send out a belligerent vessel 
from her port of refuge to meet her fate at the hands of 
enemies who are cruising to intercept her in the offing; 
on the other hand, a neutral purchaser, whether of a

R&glement of Tuscany, 1778 (Arts. iv. and v.); Edict of Venice, 1779 
(Art. xi.). Martens, Recueil, hi. p. 57; iv. pp. 20, 207, 249, 261. 
Chalmers, ii. p. 353.

1 French Declaration of June 10, 1861, and Circular of Feb. 5, 1864. 
Papers relating to the Treaty of Washington, i. pp. 218—9; ii. p. 43. 
Case of Great Britain, Appendix hi. pp. 22, 23. U. S. Diplomatic Corre
spondence, 1864, Pt 3, p. 48.

2 Case of Great Britain, Appendix m. pp. 19 et seqq.
3 Case of Great Britain, Appendix n. pp. 83 et seqq.
4 The “Sumter” arrived at Gibraltar on Jan. 18, 1862, in need of 

coal and other provisions. In consequence of the refusal of supplies 
alike by the Government and private merchants she was unable to leave 
before the arrival off the port of the U. S. man-of-war “Tuscarora,” 
which immediately established a practical blockade upon her. The 
“Tuscarora” being succeeded by the “Ino” and the “Kearsarge,” the 
“Sumter” was sold by public auction on December 19, a circumstance 
which gave rise to the exchange of despatches between Mr Adams and 
Earl Russell. The “ Sumter,” having in the hands of her British 
purchaser escaped the vigilance of the United States blockading vessels, 
reached Liverpool on Feb. 13, 1863, and was ultimately wrecked in 
attempting to run the blockade of Charleston. Papers relating to the 
Treaty of Washington, i. pp. 221 et seqq. Case of Great Britain, Appen
dix ii. pp. 1—83. U. S. Diplomatic Correspondence, 1863, pp. 26 et seqq.
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belligerent man-of-war1 or of a prize2, cannot hope to have 
his title respected by the hostile belligerent3.

The just limit of neutral hospitality was drawn by the 
French Ministers in the treatment of the American 
belligerents, when they adopted the rule that no aid 
should be afforded to a belligerent vessel beyond such as 
was necessary to her “ navigability ” as distinct from her 
fighting qualities4. This principle would effectually pre-

1 “ The neutral and belligerent,” wrote Earl Russell in 1863 with 
regard to the sale of the “Sumter” at Gibraltar, “have distinct rights 
“ in the matter: the neutral has a right to acquire such property offered 
* ‘ to him for purchase, but the belligerent may, in the particular circum
stances of the case, not recognise the transfer of such property, as 
“being that of his enemy, only parted with to the neutral in order to 
“ protect it from capture on the high seas. The prize court of the 
“ belligerent, when property so circumstanced is brought before it, decides 
“whether the transfer is fair or fraudulent.” [Earl Russell to Mr 
Adams, April 20, 1863.] In accordance with this opinion the British 
naval and military officers received instructions not to protect the 
“Sumter” beyond the waters of Gibraltar. Subsequently the Govern
ment found it expedient to prohibit the dismantling or sale in a British 
port of any vessel of war belonging to either belligerent. Papers relating 
to the Treaty of Washington, i. pp. 221—231. Case of Great Britain, 
Appendix i., p. 467. Montague Bernard, Neutrality of Great Britain, 
p. 141. U. S. Diplomatic Correspondence, 1863, pp. 88, 223.

2 The purchase of a prize by a neutral individual is, it seems well
agreed, in no way illegitimate, unless it be expressly forbidden by the 
municipal law of his state. Vattel, hi. 7, § 132; Kent, International 
Law (ed. Abdy), Chap. vm. p. 335; Heffter, Le Droit International 
(ed. Geffcken), Liv. n. § 147. So the Spanish Ministry in 1804 urged 
that the purchase of prizes brought into neutral ports had never been 
looked upon as an act of hostility or an infraction of neutrality, but as 
a lawful speculation of the commerce of a neutral nation. Great Britain 
insisting, however, on the stoppage of the sale of British prizes in 
Spanish ports as a necessary condition of the maintenance of peace, 
Spain agreed to this course. Papers relative to the Discussion with Spain 
in 1802, 1803 and 1804, pp. 112, 118, 161. Neutral Powers have now 
with general consent elected to purge themselves of any suspicion of 
unneutral leanings by prohibiting the entry, or at least the sale, of prizes 
within their ports. Papers relating to the Treaty of Washington, i. pp. 
218—221; ii. pp. 121—137. 3 The “ Minerva,” 6 C. Rob. 396.

4 Mr Dayton to Mr Seward, Oct. 8, 1863, and Feb. 19, 1864. Papers 
relating to the Treaty of Washington,li. p. 44. U. S. Diplomatic Corre
spondence, 1863, p. 715.

The “Rappahannock,” after her escape from Sheerness in an un-
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vent any augmentation of the combatant force of the 
unwelcome visitor by the addition of guns and ammunition, 
the alteration of fittings, or the enlistment of recruits for 
her crew beyond the number required for her safe navigation 
to the nearest open port of her own state.

To prevent the furnishing within, and the exit from, (2)^ving 
his borders of a hostile expedition directed against a Power starting- 
with which he is at peace is a clear duty of the neutral j^Jiie ex 
ruler. pedition.

What, however, is a “ hostile expedition ? ” Such an Wliat is a 
expedition in general consists of an armed and organised pedition ? 
body of men about to depart the soil in pursuance of a 
present design to carry on hostilities in the immediate 
future against a particular Government. But the absence 
of a single feature may change the character of the entire 
proceeding. In 1870 a body of twelve hundred Frenchmen 
left New York to join the armies of their native land in 
her struggle against the Prussians, and the vessels which 
conveyed them carried also a large consignment of rifles 
and ammunition for the use of the French troops, but, these 
men being a mere disorganised force, their departure from 
American soil, it is universally acknowledged, in no way 
reflected upon the neutral intentions of the United States 
Government1. On the other hand, the elements of an 
expedition may be recognised in a seemingly less danger
ous proceeding. The British Ministers, for example, how
ever open to criticism may have been their method of 
action, were well advised when, in 1827, they conceived it 
to be their duty to prevent the landing in Terceira of 
Count Saldanha and his followers, although the members 
of the party left Plymouth entirely unarmed2.

finished condition, was after some hesitation, to the no small indignation 
of the Confederates, detained at Calais, where she was completing her 
fittings and taking on a crew. In consequence of this drastic proceeding 
the Confederate commander struck his flag, withdrew his crew and aban
doned his vessel to the French authorities. Papers, &c. ii. pp. 46—49.

1 Heffter, Le Droit International (ed. Geffcken), Liv. ii. § 148, note 4.
Hall, International Law, Part IV. Chap. in. § 222.

2 Wheaton, Elements of International Law, § 439 m.
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The line between the lawful and the illegitimate is by 
no means always easy to define.

Let a vessel in every way suitable for warlike use be 
built, fitted and armed in a neutral dockyard; let her be 
supplied with provisions in a neutral port, and let her 
emerge therefrom manned by a fighting crew, who clearly 
set out their intention to carry on hostilities against a 
particular Power. As to the denomination of such a pro
ceeding no reasonable man can entertain a moment's 
doubt. It constitutes a hostile expedition of the most 
undisguised and dangerous kind, and the acquiescence on 
the part of the port authorities in its departure would 
stamp the conduct of the Government of the soil as 
altogether unneutral. But the expeditions which are 
wont to be prepared in neutral ports by sympathisers 
with hard-pressed belligerents are not commonly of this 
public character. They are undertaken in secret, their 
elements are gathered from various quarters under every 
sort of fraudulent pretext, and their combination does not 
necessarily take place within the jurisdiction of the neutral 
Power. A vessel may be ordered from a neutral ship
builder on the Clyde through the agency of a London 
firm; she may sail on her trial trip with a crew of Liver
pool riggers in an altogether defenceless condition; she 
may be joined on a remote island in the African seas by 
a steamer from Sunderland conveying arms manufactured 
in Birmingham, and by a barque bringing men from 
Southampton, and she may weigh from that island on a 
career of destruction as the fully armed, manned and com
missioned cruiser of a belligerent Power. Does such an 
armed craft and her crew constitute an unlawful expedi
tion, and, if so, is the British Government responsible for 
her belligerent proceedings ? The variations in a trans
action such as this are as endless as the wiles of men are 
manifold. At what point, then, does the onus of neutral 
responsibility attach to the would-be neutral Government ? 
The stoutest advocate for the strictest care on the part of 
the neutral would hardly contend that the mere sale of an
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unarmed ship to a belligerent purchaser is per se an un
neutral act calling for the interference of the vendors 
Government. Does the arming of the vessel import the 
illegality ? Earlier American authority, at any rate, would 
appear clear enough. “ There is nothing in our lawTs or in 
“the law of nations/’ said Justice Story, “that forbids our 
“ citizens from sending armed vessels as well as munitions 
“ of war to foreign ports for sale. It is a commercial 
“ venture which no nation is bound to prohibit; and which 
“only exposes the persons engaged in it to the penalty of 
“confiscation1.” The statutes regulating the conduct of 
American citizens were directed, declared successive United 
States judges, not against the animus vendendi but against 
the animus belligerandi. And this opinion, proclaimed in 
state papers by successive Presidents1 2 3, and set out in their 
constant practice, was echoed by a long line of American 
jurists.

But Time in his passage effects strange changes.
On November 6, 1860, Abraham Lincoln was chosen British 

President of the United States. A movement for seces- during^the 
sion immediately began among the Southern States. American 
South Carolina led the way and, exactly one month (Feb. '
4, 1861) before Lincoln assumed office, Jefferson Davis 
was at a meeting of the malcontents held at Montgomery 
proclaimed President of “the Confederate States of North 
“America.” A Federal Constitution was set up by the 
seceders, with distinct legislative, executive and judicial 
equipment, an army was raised, and a sum of 2,000,000 
dollars appropriated to the creation of a navy. On April 
13 warlike operations began with the capture of Fort 
Sumter by the rebels. On April 15 Lincoln issued a 
Proclamation calling out the militia to the number of 
75,000 men. Two days later Jefferson Davis replied by a

1 Justice Story in the “Santissima Trinidad.” Papers relating to the
Treaty of Washington, i. p. 83. Case of Great Britain, Appendix hi. 

p. 87.
3 See in particular the Message of President Pierce to Congress, 1854.

Revue de Droit International, 1870, p. 616.
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counter-proclamation offering letters of marque against 
the ships and commerce of the North. On April 19 
Lincoln announced his intention to establish a blockade 
of the ports of seven Southern States “in pursuance of 
“ the laws of the United States and of the law of nations 
“in such case provided.” The blockade so proclaimed 
was actually instituted on April 30th on the coasts of 
Virginia, and extended by the end of May to the whole 
Southern sea-board. The capture of blockade-runners at 
once began, and their condemnation was upheld by the 
Supreme Court. On the other hand, during and soon 
after May, 1861, a number of small vessels escaped 
from the Confederate ports, and began to prey on the 
Northern commerce. It was not to be expected that 
foreign Powers would fail to appreciate the importance 
of the crisis. Already before the end of April the Govern
ments of France and Great Britain had agreed upon 
joint action with regard to the struggle. On May 
11th Lincolns Proclamation was officially communicated 
to Lord John Russell. Three days later appeared the 
Royal Proclamation of Neutrality dated May 13th, which, 
recapitulating the provisions of the British Foreign Enlist
ment Act of 1819, called for the observance of strict 
neutrality on the part of subjects of Great Britain1. Simi
lar proclamations were speedily issued by France and 
other maritime Powers2.

The action of Great Britain in thus recognising the 
belligerency of the Confederates was a source of bitter 
disappointment to the Northern Government. The Ameri
can grievances in this regard grew with the lapse of time, 
and assumed the most alarming proportions after the 
successful termination of the Civil War3. The character of

1 Papers relating to the Treaty of Washington, i. pp. 20, et seqq.; pp. 
211 et seqq.

2 Appendix to the Case of Great Britain, hi. pp. 22—28. Bernard, 
Neutrality of Gh'eat Britain, Chap. vi. note.

3 Papers relating to the Treaty of Washington, iv., pp. 324, 330. Ap
pendix to the Case of Great Britain, i. p. 139. Correspondence respecting 
British and American Claims, North America, No. 1, 1868.
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the complaint so preferred is, however, sufficiently evident, 
and has been fully appreciated by later impartial writers1.

“ This proclamation was published fourteen days after was en- 
“ the receipt in London of the news that Fort Sumter had 
“ been reduced by bombardment, that the President of the 
“United States had called out 75,000 men and that Mr 
“Jefferson Davis had taken measures for issuing letters of 
“ marque; twelve days after receipt of intelligence that 
“ President Lincoln had published a proclamation of block- 
“ ade; nine days after a copy of that proclamation had 
“been received from Her Britannic Majesty’s consul at 
“New York; and three days after the same proclamation 
“had been officially communicated to Her Majesty’s secre
tary of state for foreign affairs by the United States 
“ minister, Mr Dallas2.”

At the moment when the British proclamation appeared 
not only did war exist on the American Continent, but 
that war was “ the greatest, the most gigantic civil war in 
“ the annals of the world3.” The blockade announced by 
Lincoln was in itself decisive of the complexion of the 
struggle : it was no mere municipal order but “ a measure 
“ of effective war and military constraint.” And, says the 
American Woolsey, “if the British Government erred 
“ in thinking that the war began as early as Mr Lincoln’s 
“ proclamation in question, they erred in company with our 
“ Supreme Court4.” Said Mr Justice Grier in the case of 
the “ Hiawatha,” “ To legitimate the capture of a neutral 
“ vessel or property on the high seas, a war must exist de 
“facto, and the neutral must have knowledge or notice of 
“ the intention of one of the parties belligerent to use this 
“mode of coercion against a port, city or territory in 
“ possession of the other.” And again, “ Whether the Pre- 
“ sident, in fulfilling his duties as commander-in-chief in

1 Heffter, Le Droit International (ed. Geffcken), Liv. ii. § 114, note. 
Bluntschli, Opinion Impartiale; Revue de Droit International, 1870, 
p. 452.

2 Papers relating to the Treaty of Washington, i. p. 218.
3 Bluntschli in the Revue de Droit International, 1870, p. 458.
4 Woolsey, Introduction, Part II. Chap. n. § 180.



462 THE SCIENCE OF INTERNATIONAL LAW.

“ suppressing an insurrection, has met with such armed 
“ hostile resistance, and a civil war of such alarming pro- 
“ portions as will compel him to accord to them the character 
“ of belligerents, is a question to be decided by him; and 
“ this court must be governed by the decisions and acts of 
“ the political department of the Government to which this 
“ power was entrusted. ‘ He must determine what degree 
“‘of force the crisis demands/ The proclamation of the 
“ blockade is itself official and conclusive evidence to the 
“ court that a state of war existed which demanded and 
“ authorized a recourse to such a measure under the cir- 
“ cumstances peculiar to the case. The correspondence of 
“ Lord Lyons with the Secretary of State admits the fact 
aand concludes the question1.”

Regula- Great Britain pursued into detail her resolution to 
thTmain- maintain a strict neutrality. By an order of June 1, 1861, 
tenance of the armed ships and privateers of both belligerents were 
adopted^ interdicted from carrying their prizes into any British 
Britain^ Por^1 2* On January 31, 1862, careful and full instructions 

* were issued to the Lords Commissioners of the Admiralty 
as to the hospitality to be accorded to belligerent vessels 
in British harbours or waters. Directions were herein 
given that during the continuance of the existing hostili
ties:—(1) No ship of war or privateer belonging to either 
of the belligerents should be permitted to enter or remain 
in any port or waters of the Bahamas, except by special 
leave of the lieutenant-governor of the islands or in 
case of stress of weather, in either of which cases the 
vessel so entering should be required to put to sea

1 Papers relating to the Treaty of Washington, i. p. 213. Mountague 
Bernard, The Neutrality of Great Britain during the American Civil 
War, Chap. iv. note 1.

2 Lord Russell to the Lords Commissioners of the Admiralty, June 1, 
1861. Appendix to the Case of Great Britain, hi. p. 18.

Subsequent orders called out by events of the war explained that a 
vessel actually and bond fide converted into, and used as, a vessel of war 
should not be deemed a prize within the meaning of this ordinance, but 
that the prohibition must be held to apply to prize cargo as well as to 
prize ships themselves.
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as soon as possible, without taking any supplies beyond 
those necessary for her immediate use; (2) all belligerent 
ships of war or privateers were prohibited from making 
use of any port or waters subject to the territorial 
jurisdiction of the British Crown, as a station or place 
of resort for any warlike purpose, or for the purpose of 
obtaining any facilities of warlike equipment, and no such 
ship of war or privateer should be permitted to leave 
any British port or waters from which any vessel of the 
other belligerent should have previously departed, until 
after the expiration of at least twenty-four hours from 
such departure; (3) any belligerent ship of war or priva
teer entering British waters should be required to depart 
within twenty-four hours, except in case of stress of 
weather or of requiring provisions or other things necessary 
for the subsistence of her crew, in either of which cases 
she should be required to put to sea as soon as possible 
after such twenty-four hours, without taking in supplies 
beyond those necessary for her immediate use; and such 
vessel allowed to remain for the purpose of receiving 
necessary repairs should be required to depart within 
twenty-four hours after their completion; provided always 
that an interval of not less than twenty-four hours must 
elapse between the respective departures of vessels belong
ing to the opposing belligerents; (4) no belligerent ship 
of war or privateer should be permitted whilst in British 
waters to take in supplies, except provisions or other things 
necessary for the subsistence of her crew, and except so 
much coal only as should be sufficient to carry her to the 
nearest port of her own country, or to some nearer destina
tion; and no coal should be again supplied to any such 
ship of war or privateer in the same or any other British 
port, without special permission, until after the expiration 
of three months from the last date of such supply1.

On September 8,1864, an order was issued prohibiting

1 Earl Russell to the Lords Commissioners of the Admiralty, Jan. 31, 
1862. Papers relating to the Treaty of Washington, i. pp. 226—227. 
Appendix, iii. pp. 18—19.
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the future entrance or presence within a British port of 
any ship of war belonging to either of the American 
belligerents for the purpose of being dismantled and sold1.

Nor did the British Government hesitate to incur 
heavy pecuniary loss in the attempt to fulfil in good faith 
its neutral duty. The “El Tousson,” and the “El Monassir,” 
iron-clad rams built by Messrs Laird, were seized on Oct. 
9, 1863, and ultimately bought by the British Government 
at a cost of £220,0001 2. The “Pampero,” a vessel evidently 
intended for war-like purposes, built on the Clyde under 
contract for sale to a citizen of the Confederate States, was 
seized on Dec. 10, 1863, and impounded until the end of 
the American struggle3. And a sum of over £100,000 was 
paid to China after the war in respect of the deterioration 
in value by lying up of the Anglo-Chinese Flotilla, a fleet 
of six vessels of war purchased in England in 1862 for the 
Chinese service, and taken out to the Eastern seas under 
the command of Captain Osborn, which was, on the dis
banding of the force in consequence of misunderstandings 
with the Chinese authorities, not permitted to be sold in 
Chinese, Indian or home ports during the war4.

Individual British merchants and ship-builders, how
ever, were not so reckless of their gains. A new industry 
sprang up in Great Britain, steamers peculiarly designed 
for speed and lightness of draught were speedily on the 
stocks in dockyard after dockyard, and fortunes were 
made and lost in Lancashire in the running of the blockade 
of the Southern ports. At the same time an amazing 
trade was driven with agents of both belligerents by British 
manufacturers of cannon, small arms and every sort of

1 Mountague Bernard, Neutrality of Great Britain, p. 141. Appendix 
to the Case of Great Britain, i. p. 467; hi. p. 20.

2 Papers relating to the Treaty of Washington, i. pp. 261—3. Appendix 
to the Case of Great Britain, ii. pp. 305—460. V. S. Diplomatic Corre
spondence, 1864, pp. 400 et seqq.

3 Papers relating to the Treaty of Washington, i. pp. 263—5. Appendix 
to the Case of Great Britain, ii. pp. 461—534.

4 Papers relating to the Treaty of Washington, i. pp. 267—271. Ap
pendix to the Case of Great Britain, ii. pp. 675—722.
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munition of war. These proceedings, although in no way 
reflecting upon the good faith of the British Government, 
aroused no little feeling in the Northern States. But 
the natural irritation of the chief losers by British 
blockade running and contraband trading was as nothing 
compared with the deep resentment created by the wide 
destruction of American commerce wrought by a small 
fleet of cruisers flying the Confederate flag, several of 
which were known to have been built for the service in 
British ports, and to have been armed and equipped, and 
in part manned, from the same fertile source; and this at 
a time when the harbours of the South were practically all 
in a condition of strict blockade.

Within a few months after the escape of the notorious 
“No. 290” from the Mersey a claim for compensation was 
preferred against Great Britain on behalf of the United 
States by Mr Adams, the United States Minister in 
London1. The liability of the British Government was 
promptly and stoutly denied by Lord Russell2. The United 
States, however, continued to urge their claims upon suc
cessive British Cabinets, and at length in 1871, after the 
failure of repeated negotiations3, the Joint High Com
missioners of the two Powers drew up and set their hands 
to the Treaty of Washington4.

This famous instrument, whilst definitely settling by 
express stipulation the terms of the removal of certain 
causes of disagreement5 between the United States and 
Great Britain, provided for the decision by arbitration of 
other important points in issue between them6. In parti-
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1 Mr Adams to Earl Russell, Nov. 20, 1862, Diplomatic Correspond
ence of the United States, 1863, p. 5.

2 Earl Russell to Mr Adams, Dec. 19, 1862. Ibid. p. 33.
3 Pari. Papers, North America, Nos. 1 and 2 (1867), No. 1, 1868, 

No. 1, 1869 and No. 1 (1870).
4 Pari. Papers, North America, No. 3 (1871).
5 Questions of mutual rights of navigation and trading on the 

St Lawrence, Yukon, &c.
6 The “Alabama” and other mutual War Claims, the Fishery Claims 

and the North-West Boundary Dispute.
W. 30
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The Three 
“Rules.”

cular the claims “genericaliy known as the Alabama 
“ Claims ” were referred to a Tribunal of Arbitration to sit 
at Geneva, and to consist of Five Arbitrators, nominated 
respectively by the President of the United States, Her 
Britannic Majesty, the King of Italy, the President of 
the Swiss Confederation, and the Emperor of Brazil.

Unfortunately, in determining the terms of the re
ference, the two Governments were led to adopt a method 
of procedure which deprived the Award of the Arbitrators 
of well nigh all its value as a considered and authoritative 
declaration of the requirements of International Law.

“ In deciding,” ran Article VI., “ the matters submitted 
“ to the Arbitrators, they shall be governed by the following 
“ three rules, which are agreed upon by the High Con- 
“ tracting Parties as rules to be taken as applicable to the 
“ case, and by such principles of international law not 
“ inconsistent therewith as the Arbitrators shall determine 
“ to have been applicable to the case.

“ RULES. .

“ A Neutral Government is bound—
“ First, to use due diligence to prevent the fitting out, 

‘‘arming, or equipping within its jurisdiction, of any vessel 
“ which it has reasonable ground to believe is intended to 
“ cruise or to carry on war against a Power with which it is 
“ at peace; and also to use like diligence to prevent the 
“ departure from its jurisdiction of any vessel intended to 
“ cruise or carry on war as above, such vessel having been 
“ specially adapted, in whole or in part, within such 
“jurisdiction to warlike use.

“ Secondly, not to permit or suffer either belligerent to 
“make use of its ports or waters as the base of naval 
“ operations against the other, or for the purpose of the 
“ renewal or augmentation of military supplies or arms, or 
“ the recruitment of men.

“ Thirdly, to exercise due diligence in its own ports 
“ and waters, and, as to all persons within its jurisdiction,
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“ to prevent any violation of the foregoing obligations and 
“ duties1.

“Her Britannic Majesty has commanded Her High 
“ Commissioners and Plenipotentiaries to declare that Her 
“ Majesty's government cannot assent to the foregoing rules 
“ as a statement of principles of international law which 
“ were in force at the time when the claims mentioned in 
“Article I. arose; but that Her Majesty’s government, in 
“ order to evince its desire of strengthening the friendly 
“ relations between the two countries and of making 
“ satisfactory provisions for the future, agrees that, in 
“ deciding the questions between the two countries arising 
“ out of these claims, the Arbitrators should assume that 
“ Her Majesty's Government had undertaken to act upon 
“ the principles set forth in these rules. And the High 
“ Contracting Parties agree to observe these rules as 
“ between themselves in future, and to bring them to the 
“ knowledge of other maritime powers, and to invite them 
“ to accede to them.”

In a word, Great Britain consented to be judged by 
rules exceeding in severity those whose obligatory force 
she acknowledged, an example of magnanimity hardly 
likely to secure extensive imitation. Moreover, in the 
result, the two contracting parties having, as was but to 
be anticipated, differed in their interpretation of the 
terms of the rules themselves, not only has no effect been 
given to the proviso for the invitation to accede to be 
extended to other Powers, but these rules, being still 
binding on the United States and Great Britain, may well 
afford matter for future dispute.

The Tribunal of Arbitration2 met at Geneva on Dec. 15, 
1871—2.

The claims preferred by the United States for its
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1 For a consideration of these rules as representing previous Inter
national Law, see Calvo’s article in the Revue de Droit International, 
1874, p. 529.

2 Its members were Count Sclopis (Italy), M. Staempfli (Switzerland), 
Viscount d’ltajuba (Brazil), Mr Adams (United States) and Sir Alexander 
Cockburn (Great Britain).

30—2



468 THE SCIENCE OF INTERNATIONAL LAW.

tion at 
Geneva, 
1871—2. 
Claims of 
the United 
States.

The
“ Case” of 
the United 
States.

consideration were of two classes, (1) claims in respect of 
direct losses growing out of the destruction of vessels and 
their cargoes by the insurgent cruisers, and of the national 
expenditure incurred in the pursuit of those cruisers, 
(2) claims in respect of indirect losses arising out of the 
transfer of the American commercial marine to the British 
flag, the enhanced rates of insurance, the prolongation of 
the war, and the addition of a large sum to the cost 
incurred in the suppression of the rebellion \

The points in issue are clearly summarised by the 
framers of the “ Cases ” presented to the Arbitrators by 
the opposing counsel.

“ The United States trust that they have established 
“to the satisfaction of the Tribunal of Arbitration as 
“ against Great Britain—

“ 1. That it is the duty of a neutral to preserve strict 
“ and impartial neutrality as to both belligerents during 
“ hostilities.

“ 2. That this obligation is independent of municipal 
“ law.

“ 3. That a neutral is bound to enforce its municipal 
“ laws and its executive proclamationand that a belli
gerent has the right to ask it to do so; and also the 
“right to ask to have the powers conferred upon the 
“ neutral by law increased if found insufficient.

“ 4. That a neutral is bound to use due diligence to 
“ prevent the fitting out, arming, or equipping, within its 
“jurisdiction, of any vessel which it has reasonable ground 
“to believe is intended to cruise or to carry on war 
“ against a Power with which it is at peace.

“ 5. That a neutral is bound to use like diligence to 
“ prevent the construction of such a vessel.

“ 6. That a neutral is bound to use like diligence to 
“ prevent the departure from its jurisdiction of any vessel 
“intended to cruise or carry on war against any Power 
“ with which it is at peace; such vessel having been 1

1 Case of the United States, p. 469.
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“ specially adapted, in whole or in part, within its juris- 
“ diction, to warlike use.

“7. That a neutral may not permit or suffer either 
“ belligerent to make use of its ports or waters as the base 
“ of naval operations against the other.

“ 8. That a neutral is bound to use due diligence in 
“its ports or waters, to prevent either belligerent from 
“obtaining there a renewal or augmentation of military 
“supplies, or arms for belligerent vessels, or the recruit- 
“ ment of men.

“ 9. That when a neutral fails to use all the means in 
“ its power to prevent a breach of the neutrality of its 
“soil or waters, in any of the foregoing respects, the 
“neutral should make compensation for the injury re- 
“ suiting therefrom.

“ 10. That this obligation is not discharged or arrested 
“ by the change of the offending vessel into a public man- 
“ of-war.

“ 11. That this obligation is not discharged by a 
“ fraudulent attempt of the offending vessel to evade the 
“ provisions of a local municipal law.

“ 12. That the offence will not be deposited so as to 
“ release the liability of the neutral even by the entry of 
“the offending vessel in a port of the belligerent, and 
“ there becoming a man-of-war, if any part of the original 
“ fraud continues to hang about the vessel1.”

The “due diligence” required by the Rules of the Due ^ 
Treaty was, contended the United States counsel, a ^aiRgence 
diligence “ commensurate with the emergency, or with the commen- 
“ magnitude of the results of negligence2.” And specially with the 
clear was their language with regard to the construction nsks*” 
and sale of a warship by a neutral builder.

“ While the subjects or citizens of either country have 
“ been left by law free to manufacture or sell muskets or 
“ gunpowder, or to export them at their own risk, even if 
“ known to be for the use of a belligerent, the legislatures,

1 Papers relating to the Treaty of Washington, i. pp. 87—88.
2 Ibid. i. p. 67.
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“ An 
armed 
ship is 
organized 
War.”

The reply 
of Great 
Britain.

“ the executives, and the judiciaries of both Great Britain 
“ and the United States have joined the civilized world in 
“ saying that a vessel of war, intended for the use of a 
“belligerent, is not an article in which the individual 
“ subject or citizen of a neutral State may deal, subject 
“to the liability to capture as contraband by the other 
“ belligerent. Such a vessel has been and is regarded as 
“ organized war1.”

In reply, it was argued on behalf of Great Britain 
that:—

“1. A neutral government is bound to exercise due 
“ diligence, to the intent that no place within its territory 
“ be made use of by either belligerent as a base or point 
“of departure for a military or naval expedition, or for 
“ hostilities by land or sea.

“ 2. A neutral government is not, by force of the 
“ above-mentioned obligation or otherwise, bound to 
“prevent or restrain the sale within its territory, to a 
“ belligerent, of articles contraband of war, or the manu- 
“ facture within its territory of such articles to the order 
“ of a belligerent, or the delivery thereof within its 
“ territory to a belligerent purchaser, or the exportation 
“ of such articles from its territory for sale to, or for the 
“ use of, a belligerent.

“ 3. Nor is a neutral government bound, by force of 
“ the above-mentioned obligation or otherwise, to pro- 
“ hibit or prevent vessels of war in the service of a 
“belligerent from entering or remaining in its ports or 
“ waters, or from purchasing provisions, coal, or other 
“ supplies, or undergoing repairs therein; provided that 
“ the same facilities be accorded to both belligerents 
“ indifferently; and provided also that such vessels be not 
“ permitted to augment their military force, or increase or 
“ renew their supplies of arms or munitions of war, or of 
“ men, within the neutral territory.

“ 4. The unlawful equipment, or augmentation of 
“ force, of a belligerent vessel within neutral waters being

1 Papers relating to the Treaty of Washington, i. p. 81.
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“an offence against the neutral Power, it is the right of 
“ the neutral Power to release prizes taken by means or by 
“the aid of such equipment or augmentation of force, if 
“ found within its jurisdiction.

“5. It has been the practice of maritime Powers, when 
“at war, to treat as contraband of war vessels specially 
“ adapted for warlike use, and found at sea under a neutral 
“flag in course of transportation to a place possessed or 
“ occupied by a belligerent. Such vessels have been held 
“liable to capture and condemnation as contraband, on 
“ proof in each case that the destination of the ship was 
“an enemy’s port, and provided there were reasonable 
“ grounds for believing that she was intended to be sold 
“ or delivered to or for the use of the enemy.

“ 6. Public ships of war in the service of a belligerent, 
“entering the ports or waters of a neutral are, by the 
“ practice of nations, exempt from the jurisdiction of a 
“ neutral Power. To withdraw or refuse to recognize this 
“ exemption without previous notice, or without such 
“notice to exert, or attempt to exert, jurisdiction over 
“any such vessel, would be a violation of a common 
“understanding, which all nations are bound by good 
“ faith to respect.

“ 7. A vessel becomes a public ship of war by being 
“ armed and commissioned, that is to say, formally invested 
“ by order or under the authority of a government with 
“ the character of a ship employed in its naval service and 
“ forming part of its marine for purposes of war. There 
“ are no general rules which prescribe how, where, or in 
“ what form the commissioning must be effected, so as to 
“impress on the vessel the character of a public ship of 
“ war. What is essential is that the appointment of a 
“ designated officer to the charge and command of a ship 
“ likewise designated be made by the government, or the 
“ proper department of it, or under authority delegated by 
“ the government or department, and that the charge and 
“ command of the ship be taken by the officer so appointed. 
“ Customarily a ship is held to be commissioned when a
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“ commissioned officer appointed to her has gone on board 
“of her, and hoisted the colors appropriated to the mili- 
“ tary marine. A neutral Power may indeed refuse to 
“admit into its own ports or waters as a public ship of 
“ war any belligerent vessel not commissioned in a specified 
“ form or manner, as it may impose on such admission any 
“ other conditions at its pleasure, provided the refusal be 
“ applied to both belligerents indifferently; but this should 
“ not be done without reasonable notice.

“8. The act of commissioning, by which a ship is 
“ invested with the character of a public ship of war, is, 
“for that purpose, valid and conclusive, notwithstanding 
“ that the ship may have been at the time registered in a 
“ foreign country as a ship of that country, or may have 
“ been liable to process at the suit of a private claimant, 
“ or to arrest or forfeiture under the law of a foreign state. 
“ The commissioning Power, by commissioning her, incor- 
“ porates her into its naval force ; and by the same act, 
“which withdraws her from the operation of ordinary 
“ legal process, assumes the responsibility for all existing 
“ claims which could otherwise have been enforced against 
“ her.

“ 9. Due diligence on the part of a sovereign govern- 
“ ment signifies that measure of care which the government 
“is under an international obligation to use for a given 
“purpose. This measure, where it has not been defined 
“ by international usage or agreement, is to be deduced 
“ from the nature of the obligation itself, and from those 
“ considerations of justice, equity, and general expediency 
“ on which the law of nations is founded.

“ 10. The measure of care which a government is 
“bound to use in order to prevent within its jurisdiction 
“ certain classes of acts, from which harm might accrue to 
“ foreign states or their citizens, must always (unless spe
cifically determined by usage or agreement) be depen- 
“dent, more or less, on the surrounding circumstances, 
“and cannot be defined with precision in the form of a 
“general rule. It would commonly, however, be unrea-
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“ sonable and impracticable to require that it should 
“ exceed that which the governments of civilized states 
“are accustomed to employ in matters concerning their 
“own security or that of their own citizens. That even 
“ this measure of obligation has not been recognized in 
“practice might be clearly shown by reference to the 
“ laws in force in the principal countries of Europe and 
“America. It would be enough, indeed, to refer to the 
“ history of some of these countries during recent periods, 
“ for proof that great and enlightened states have not 
“deemed themselves bound to exert the same vigilance 
“and employ the same means of repression, when enter- 
“ prises prepared within their own territories endangered 
“the safety of neighbouring states, as they would pro- 
“ bably have exerted and employed had their own security 
“ been similarly imperilled.

“11. In every country where the executive is subject 
“ to the laws, foreign states have a right to expect—

“(<z) That the laws be such as in the exercise of 
“ ordinary foresight might reasonably be deemed adequate 
“for the repression of all acts which the government is 
“ under an international obligation to repress ;

“(6) That, so far as may be necessary for this pur- 
“ pose, the laws be enforced and the legal powers of the 
“ government exercised.

“ But foreign states have not a right to require, where 
“ such laws exist, that the executive should overstep them 
“ in a particular case, in order to prevent harm to foreign 
“ states or their citizens, nor that in order to prevent harm 
“ to foreign states or their citizens, the executive should act 
“ against the persons or property of individuals, unless upon 
“ evidence which would justify it in so acting if the interests 
“ to be protected were its own or those of its own citizens. 
“ Nor are the laws or the mode of judicial or admini
strative procedure which exist in one country to be 
“ applied as constituting a rule or standard of comparison 
“ for any other country1.”

1 Case of Great Britain, Part III. pp. 23—24.



474 THE SCIENCE OF INTERNATIONAL LAW.
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“ The case of a vessel which is despatched from a 
“neutral port to or for the use of a belligerent, after 
“having been prepared within the neutral territory for 
“ warlike use, is one which may be regarded from different 
“ points of view, and may fall within the operation of dif- 
“ ferent principles. The ship herself may be regarded 
“ merely as an implement or engine of war, sold or manu- 
“ factured to order within neutral territory, and afterwards 
“ transported therefrom, and the whole transaction as 
“falling within the scope of the principles applicable to 
“the sale, manufacture, shipment, and transportation of 
“articles contraband of war; or, on the other hand, the 
“ preparation and dispatch of the ship may be viewed as 
“ being really and in effect the preparation and commence- 
“ ment of a hostile expedition. The circumstances of each 
“ case can alone determine from which of these two points 
“ of view it may most fitly be regarded, and to which class 
“ the transaction ought to be assigned1.”

The cruisers put to British account by the United 
States were the “Sumter,” the “Nashville,” the “Florida” 
and her tenders (the “ Clarence,” the “ Tacony ” and the 
“Archer”), the “Alabama” with her tender (the “ Tusca
loosa ”), the “ Retribution,” the “ Georgia,” the “ Talla
hassee,” the “ Chickamauga” and the “ Shenandoah2.”

Four, however, of these vessels enjoy an unfortunate pre
eminence. Of these the first in time was the “ Florida8.”

On February 18, 1862, Mr Adams, the United States 
Minister in London, wrote to Earl Russell drawing atten
tion to certain information received as to the preparation 
at Liverpool of an armed steamer named the “ Ore to,” a 
vessel evidently intended for hostile operations on the 
ocean, and, from the circumstances of the persons engaged

1 Case of Great Britain, p. 25. Papers relating to the Treaty of 
Washington, i. p. 239.

2 The Case of the United States, p. 320.
3 The Case of Great Britain, Part V. pp. 53—80. Appendix to the 

Case of Great Britain, Yol. i. pp. 1—165; Vol. v. pp. 33—53. The Case 
of the United States, Part V. pp. 332—364. Papers relating to the Treaty 
of Washington, i. pp. 133—146, 274—307.
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in her construction, believed to be destined for use in the 
Confederate service1.

Inquiries were at once set on foot by the British Her con- 
Government, and on February 22 the Commissioners of a^Liver^ 
Customs sent in their report. The result of the investiga- S°oJeto^e 
tion instituted appeared to be, that the “ Oreto ” was a ’ 
vessel pierced for four guns, built by Messrs Miller and 
Sons for Messrs Fawcett, Preston and Co., of Liverpool, 
and destined for use by Messrs Thomas Brothers of Pa
lermo, to which last port she was supposed to be bound1 2.
There was some reason to believe that she was intended 
for the Italian Government3. She was a “splendid steamer, 
suitable for a dispatch boat4.” but, although pierced for 
guns, had on board neither guns nor gun-carriages.
Special directions were given for the strict watching of 
the vessel, but no further information came to hand until 
March 26, when Earl Russell received from Mr Adams a 
communication upon the subject of the assistance afforded 
by British merchants to the Confederates, in which he 
expressed the strong conviction that the representations 
as to the purposes and destination of the “ Oreto ” made 
to the English Minister were delusive5. The fears of the 
U. S. Minister were, as subsequent events showed, only 
too well grounded; but the communication came too late.
On March 3, 1862, the “ Oreto ” was registered at Liver
pool as the property of John Henry Thomas of Liverpool, 
a British merchant: on the following day she cleared for 
Palermo and Jamaica with a cargo of spirits, wines, and 
groceries: and on March 22 she sailed from the Mersey

1 Mr Adams to Earl Russell, Feb. 18, 1862. Mr Dudley to Mr Adams, 
Feb. 17, 1862. The Case of Great Britain, p. 53. Appendix to the Case 
of Great Britain, i. p. 1.

2 The Case of Great Britain, pp. 54—55. Appendix to the Case of 
Great Britain, i. p. 159.

3 The Italian Government on inquiry by telegram repudiated all 
knowledge of the vessel.

4 Mr Morgan, Collector at Liverpool, to Mr Edwards, Feb. 21, 1862.
5 Mr Adams to Earl Russell, March 25, 1862. The Case of Great 

Britain, p. 59. Appendix to the Case of Great Britain, Vol. i. pp. 4—5.
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with a crew of 52 men, all British with the exception of 
three or four, of whom one only was an American. The 
crew were hired for a voyage to Palermo, thence, if re- 

She leaves quired, to other Mediterranean ports or to the West Indies, 
armed^n anc^ back a ^na^ Por^ °f discharge in the United King- 
a fictitious dom. When the “ Oreto ” left the river, she was unarmed, 
“ and had on board no warlike stores of any kind1.
She ap- On April 28, 1862, the “ Oreto ” turned up under the 
Nassau! English flag at Nassau, New Providence, leaving the next 
April, day for a neighbouring and more convenient anchorage.

* Cargoes of arms and ammunition having already arrived 
by various vessels in the same port, while Confederate 
agents and officers were also on the spot, the attention 
alike of the British naval commander on the station and 
of the United States consul was at once attracted to the 
suspicious craft2. On May 9 the latter, fully alive to 
danger, reported his apprehensions to the Governor of the 

Vacilla- Bahamas3. The responsible civil authorities in the colony, 
Colonial*16 however, displayed a wonderful irresolution and lack of 
authori- appreciation of the necessities of the situation4. Inquiries 

‘ were indeed promptly instituted by the Governor, but, 
though successive practical and experienced British naval 
commanders and seamen at Nassau were absolutely clear 
as to the character and destination of the vessel; though 
Commanders McKillop and Hickley repeatedly reported

1 The Case of Great Britain, pp. 55—61. Appendix to the Case of 
Great Britain, Yol. i. pp. 7—10, 34—35. According to the American 
Case she had “some guns” on board. Case of the United States, p. 242.

2 Commander McKillop to the Secretary to the Admiralty, April 30, 
1862. Appendix to the Case of Great Britain, Vol. i. p. 11.

3 Mr Whiting to Governor Bayley, May 9, 1862. The Case of Great 
Britain, p. 61. Appendix to the Case of Great Britain, Yol. i. p. 15.

4 For the action of the various officials at Nassau, see Governor 
Bayley’s despatches to the Duke of Newcastle, June 21, June 26 and 
Aug. 11, 1862, with their enclosures. Appendix to the Case of Great 
Britain, pp. 12—28, 37—52. Had the legal authorities in the Bahamas 
been guided by the same resolute, energetic and vigilant care for the 
maintenance of British neutrality as were H.M.’s Commanders McKillop 
and Hickley, Great Britain had never been called to account in respect of 
the acts of the “Florida.” Cf. The Case of the United States, pp. 343— 
346.
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that the “ Oreto ” was in every respect fitted as a man-of- 
war, that her construction was totally at variance with the 
character of a merchantman, and that she was, in their 
opinion, undoubtedly preparing for the Confederate ser
vice, the fact being openly talked of; and though the 
United States Consul solemnly implored the interference 
of Governor Bayley, and warned him of the consequences 
of inaction, the Governor, relying upon the repeated over
cautious advice of his Attorney-General, took no active 
steps whatever until June 4th; and it was not till June 
15th that, in consequence of statements made by members 
of the crew of the “ Oreto” herself, who were apprehensive 
as to their destination, the vessel was at length seized.
Even then the colonial authorities hesitated. On the The ves- 
morning of the 17th, on the advice of the Attorney-General, 
the vessel was released, but, on the renewed strong repre
sentations of the more far-sighted Commander Hickley, 
the seizure was the same day renewed. Proceedings for 
condemnation were now instituted in the Vice-Admiralty 
Court of the Colony. On August 2nd, however, the but re
Judge of the Court, Sir John Lees, ordered her restora- thTvice^ 
tion on the ground that, while there was strong prima Admiralty 
facie reason for suspicion, she might be a blockade runner, ‘ 
there was no sufficient evidence of any act done or at
tempt made since her arrival in the colony to fit or equip 
her as a vessel of war, and only slight evidence connecting 
her with the Confederate service1.

The British Home Government on July 31 received 
news of the seizure of the “Oreto,” and sent out orders 
for her detention. But on August 7th she cleared and She quits 
sailed from Nassau as a merchant vessel for St John's, Nassau’ 
New Brunswick, the port of destination almost invariably 
assigned by Southern blockade runners clearing from 
Nassau.

It was with the pen of prophecy that Mr Whiting had 
written on June 12th, 1862, to Governor Bayley, “ If this 
“ vessel (the “ Oreto ”) is permitted to go forth upon her 

1 Appendix to the Case of Great Britain, Vol. i. pp. 38—52.
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“mad career of destruction, I can but believe that the 
“ colonial Government of the Bahamas will be held respon- 
“ sible for a repetition of those piratical acts which have 
“covered the names of the Sumter and her crew with 
“merited obloquy for all future time1.”

The “ Oreto ” never reached St John’s, but, after a 
prolonged stay in Cuban waters, entered on September 4, 
1862, the blockaded port of Mobile as the fully equipped 

and re- and commissioned Confederate cruiser “Florida.” She 
armament aPPears t° have received her armament at Green Cay, one 
at Green of the Bahamas, from the “ Prince Alfred,” a schooner 
Bahamas.6 which followed her from Nassau1 2 *.

These circumstances can suggest but one conclusion. 
British neutral territory was infringed by the proceedings 

Duedili- of the “Oreto” at Nassau, and, if the phrase “due dili- 
not^hown “ gence ” have any reasonable interpretation, “ due dili- 
by the “ gence ” for the prevention of that infringement was not 
authori- shown by the British civil authorities at Nassau, 
ties at Even the Governor of the Bahamas clearly recognised

the consequences of the action of the authorities at 
Nassau.

“ The liberation of the vessel,” he wrote, “ suggests the 
“probability of certain contingencies against which it is 
“ expedient to provide. I do nob think it likely that we 
“ shall ever obtain stronger proof against any vessel than 
“ was produced against the ‘ Oreto’ of an intention to arm 
“ as a belligerent. Therefore we may assume that no pro- 
“ secution of the same kind will be instituted, or if any be 
“ instituted that it will fail. The natural consequences will 
“ be that many vessels will leave England partly equipped 
“as men-of-war or privateers, and intending to complete 
“ their equipment here. But the notoriety of this practice 
“will induce Federal men-of-war to frequent these waters, 
“and virtually blockade these islands, in greater force 
“ than they have hitherto done; and when they are assem-

1 Appendix to the Case of Great Britain, Vol. i. p. 21.
2 The Case of the United States, pp. 348—349. Appendix to the Case

of Great Britain, p. 85.
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“bled in numbers it will be vain to reckon on their 
“ observing any respect for territorial jurisdiction or inter
national usage. I should neither be surprised to see 
“ Federal ships waiting off the harbour to seize these 
“ Confederate vessels, nor to see the Confederate ships 
“ engaging with Federal men-of-war within gunshot of the 
“ shore. The only means of preserving the peace and the 
“neutrality of these waters will be afforded by the pre- 
“ sence of an adequate naval force1.”

The later history of the “ Florida,” like that of her The later 
sister-craft, the “ Alabama,” was dramatic enough. On the^Flo- 
January 16, 1863, she escaped from the port of Mobile, ™ia.” 
and ten days later appeared for the second time at Nassau, 
where, under plea of distress, she was admitted, and permit
ted to remain for twenty-six hours, during which time she 
took on board a supply of coal1 2. At various subsequent Her recep- 
dates she called at various British West Indian ports, British 
coaled, and obtained slight repairs. Her longest stay in a ports as a 
British port did not exceed ten days duration3. At Brest, sioned
on the other hand, she was admitted, remained from belligerent. . vessel.
August. 23, 1863, to the beginning of January, 1864, and 
was allowed to refit in the Government dockyard4. On or 
about October 5,1864, she put in to the Brazilian harbour 
of Bahia. On the morning’ of October 7th, in the absence Her fate, 
of her captain and a large number of her crew, she was, in ^4 ’ 
pursuance of a plan matured by the United States Consul 
at Bahia, towed out from her moorings by the U. S. 
war-steamer “ Wachusett,” and carried off to sea5.

1 Governor Bayley to the Duke of Newcastle, Aug. 11,1862. Appendix 
to the Case of Great Britain, Vol. 1. p. 37.

2 The Counsel for the United States contended before the Arbitrators 
at Geneva that by this coaling Nassau became “a base of naval operations ” 
for the Confederates. Case of the United States, p. 354.

3 She remained nine days at Bermuda in July, 1863, and a similar 
period at the same place in June, 1864, being in each case in want of 
coal and repairs.

4 Case of Great Britain, p. 70. U.S. Diplomatic Correspondence 
1863, pp. 690 et seqq.

5 Senhor Ignacio da Silva to Mr Seward, Dec. 12, 1864. Case of 
Great Britain, pp. 75—77.
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The “ 
bama.

This signal and flagrant violation of the sanctity of a 
neutral harbour naturally caused the liveliest excitement 
in Brazil. The United States Government, finding it 
impossible to withstand the energetic protest of the 
Brazilian Government, disavowed and apologised for the 
action of her officials, dismissed the inculpated Consul, 
sent the commander of the “ Wachusett ” before a court- 
martial, and caused the Brazilian flag to be formally 
saluted in the harbour of Bahia. The grace of this pro
ceeding was lessened by a demand preferred on the part 
of the United States for an equally ample reparation for 
the reception of the “Florida” in Brazilian ports as a 
commissioned vessel of a lawful belligerent, and by the 
tone adopted by the American minister. “You will be 
“pleased to understand,” wrote Mr Seward, “that the 
“answer now given to your representation rests exclu
sively upon the ground that the capture of the ‘ Florida’ 
“ was an unauthorized, unlawful, and indefensible exercise 
“ of the naval forces of the United States within a foreign 
“ country in defiance of its established and duly recognised 
“ Government1.”

The Confederate prisoners taken on board the “Florida” 
were released. As for the vessel herself, she had on Nov. 
28th, “ while awaiting the representation of the Brazilian 
“ Government,” sunk in Hampton Roads “ in consequence 
“ of some unforeseen accident which cast no responsibility 
“upon the United States1 2.” During her brief career she 
had directly, and by her tenders, wrought immense injury 
to the mercantile marine of the United States.

Ala- Yet more exciting than the career of the “ Oreto ” was 
” that of her sister-ship, the famous “ Alabama3.”

1 Mr Seward to Senhor Ignacio da Silva, Dec. 20, 1864. Case of 
Great Britain, pp. 77—78. Appendix to the Case of Great Britain, i. 
p. 155.

2 Mr Seward to Senhor Ignacio da Silva, Dec. 20, 1864. Appendix to 

the Case of Great Britain, p. 156.
3 The Case of Great Britain, Part V. pp. 81—119. Papers relating to 

the Treaty of Washington, i. pp. 308—353. Appendix to the Case of 

Great Britain, i. pp. 177—391; v. pp. 53—56.
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On June 23, 1862, Mr Adams wrote to Earl Russell Mr Adams
apprising him of the preparation for departure at Liver- Earl
pool of a recently launched and powerful war-steamer, the 5usse11 of . . . , . . the prepa-persons engaged m her construction and equipment being ration of
well-known agents and officers of the Southern States, £ama”at 
and her anticipated commander an insurgent agent who Birken- 
had sailed from Liverpool in the “ OretoAs in the «No.’290,” 
case of that now notorious vessel, inquiries were at once 23, 
instituted. The law-officers of the Crown, upon the laying ’ 
before them of the United States Minister s communica
tion, advised that, assuming the information furnished to 
be reliable, the building and equipment of the steamer con
stituted a clear violation of the Foreign Enlistment Act, 
and recommended prompt action2. The Commissioners of Theautho- 
Customs, however, on reference to them by the Treasury, J^pcm the" 
were of another opinion, and, while admitting the fact that 
the vessel was most clearly and confessedly intended for to the 
employment as a ship of war, reported strongly against a Customs> 
seizure, except upon stronger evidence than any then 
forthcoming3. Even after the communication of further 
information by the United States Consul they, relying on 
the advice of their Solicitor, advised their Collector in the 
same sense4. On July 21 the Consul attended upon the 
Liverpool Collector with six sworn depositions, setting out 
facts pointing in the clearest fashion to the true state of 
affairs, and requested the seizure of the gunboat5. The 
inaction of the authorities under the circumstances must 
seem to the unprejudiced eye little short of marvellous.
In spite of the well-advised opinion of the Crown lawyers 
as to the point of law, in spite of the clear admission on

1 Mr Adams to Earl Russell, June 23, 1862. Case of Great Britain, 
p. 81. Appendix to the Case of Great Britain, i. p. 177.

2 The Law-Officers of the Crown to Earl Russell, June 30, 1862.
Appendix to the Case of Great Britain, i. p. 181.

3 Report by the Commissioners of Customs to the Treasury, July 1,
1862. Ibid. i. p. 182.

4 The Commissioners of Customs to the Collector at Liverpool. Ibid. 
i. p. 187.

5 Ibid. i. pp. 188—192.
W. 31



482 THE SCIENCE OF INTERNATIONAL LAW.

and “ No. 
290”
makes her 
escape.

the part of the builders that “ No. 290 ” was a man-of-war1 
and nothing else, in spite of the depositions which pointed 
clearly to her destination, and in spite of the report of the 
Collector on July 21 that the vessel was ready for sea and 
might leave at any hour1 2, the Solicitors to the Customs, 
with the strange obstinacy of short-sighted and narrow
minded men in a wrong cause3, persistently dissuaded the 
Commissioners from action. On July 22 and 25 further 
depositions were forwarded, and, on the first-mentioned 
date, Mr R P. Collier, before whom the case was laid by 
the United States Consul, expressed the opinion that it 
would be difficult to make out a stronger case of infringe
ment of the Foreign Enlistment Act, which, if not enforced 
on this occasion, must be deemed little better than a dead 
letter4. The Assistant Solicitor to the Customs5 was still 
intractable, and, strangely enough, his superiors were con
tent to support him in his folly. On July 29 the law- 
officers, once more consulted, on a consideration of the 
depositions recommended the seizure of the vessel without 
loss of time6. But while Solicitors and Assistant-Solici
tors, Counsel and law-officers were advising and counter
advising, Collectors and Commissioners reporting and 
referring, and responsible Ministers consulting, the cause 
of all the turmoil was rapidly preparing for sea. On 
the night of July 28th “ No. 290” came out of dock, 
and between 10 and 11 a.m. on July 29th steamed down 
the Mersey, without clearance or British register, as for

1 Report of the Commissioners of Customs, July 1, 1862.
2 The Collector of Customs to the Commissioners of Customs, July

21. Appendix to the Case of Great Britain, i. p. 188.

3 Opinions of the Assistant Solicitor and Solicitor of Customs, July
22, 1862. Ibid. i. p. 193.

4 Ibid. i. p. 196.

6 Mr J. O’Dowd. Ibid. p. 197. It is a curious reflection that Great 
Britain should have been mulcted by the Arbitrators at Geneva in 
millions of dollars as a consequence of the retainer of an Assistant Com
missioner of Customs of more than asinine obstinacy, and of the folly 
of superiors who were misguided enough to rely upon his judgment.

6 Case of Great Britain, pp. 95—96. Appendix to the Case of Great 
Britain, i. pp. 200—201.
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a trial-trip. On July 80th she lay for some hours in 
Moelfra Bay on the Anglesey coast, and there took on 
board a number of men brought out to her from Liverpool 
by the steam-tug “Hercules1.”

And then the British authorities awoke to a wild and 
futile activity. Instructions were fired off in all directions 
when too late to be of use, orders for detention being 
forwarded on August 1st to the Collectors of Beaumaris . 
and Holyhead, and to the Governor of the Bahamas.

Meanwhile “ No. 290 ” made her way unarmed to the She is . 
Azores. There she was met by two British vessels the Portuguese 
“Agrippina” and the “Bahama,” which had previously wat®rs»and 
cleared from London and Liverpool respectively for Ter- hostilities 
ceira and Nassau, and from these vessels she took on 
board in Portuguese waters her guns and ammunition1 2, rate flag. 
Captain Semmes then publicly announced to his crew the 
true character of the vessel, and invited them to enlist 
under the Confederate flag. Nearly fifty men at once 
refused to proceed further, and accordingly returned home 
in the “ Bahama.” Others, however, among them being 
several men of the British Royal Naval Reserve, cast in 
their lot with the shortly notorious “ Alabama3.”

The vessel, whose career thus auspiciously began in a 
combination of supineness, obstinacy and fraud, subse
quently appeared in various British ports, and was there, 
in accordance with the British view of international law, 
received as a foreign belligerent ship of war4. In parti- She is re- 
cular the United States complained of the reception British 
accorded to her in Cape Town in August, 1863, when the Ports- 
United States Consul vainly demanded her seizure.

On August 5 the “Alabama” arrived in Table Bay. Herrecep-
Her commander reported that her tender the “ Tuscaloosa,” cape, Aug.

1863.’

1 Case of Great Britain, pp. 97—98. Appendix to the Case of Great 
Britain, i. p. 210.

2 Case of the United States, p. 378. Case of Great Britain, pp. 100 
et seqq. Appendix to the Case of Great Britain, i. pp. 215, 220, 227.

3 Appendix to the Case of Great Britain, pp. 210, 227.
4 Ibid. pp. 257 et seqq.

31—2
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The case 
of the 
“ Tusca
loosa. ”

The sink
ing of 
the “ Ala
bama,” 
June 19, 
1864.

might shortly be expected1. Three days later, accordingly, 
this vessel made her appearance in Simon’s Bay. She 
proved to be a prize set out as a man-of-war by the addi
tion of two guns and a crew of ten men, her original cargo 
of wool being still in her hold. The wool was subsequently 
sold to a Cape merchant, and landed at Angra Pequena 
outside the British territorial jurisdiction. The naval 
authorities at Cape Town felt strong scruples as to the 
propriety of the recognition of the vessel as a tender, but 
she was ultimately, on the advice of the local law officers, 
admitted as such1 2. The matter being reported to the 
Home Government, the action of the Colonial authorities 
was at once disapproved. On a second appearance of the 
“ Tuscaloosa ” at the Cape on Dec. 26 she was by an excess 
of zeal detained, the Home officers disavowing the trans
action on the ground that the vessel, having once been 
accorded the reception of a lawfully commissioned vessel, 
might fairly expect, in default of notice, similar treatment 
on a second occasion3. The “ Tuscaloosa,” though ordered 
to be released, was not, owing to special circumstances, 
given up, but remained in the hands of the Colonial 
authorities until the end of the year, when she was handed 
over to the United States Consul.

The “ Alabama ” herself finished her career in dramatic 
fashion within sight of Cherbourg on June 19th, 1864, 
when she was sunk after a brief fight by the U. S. man- 
of-war “ Kearsarge.” Faithful to her reputation she in 
the moment of her destruction involved Great Britain in 
an interchange of notes with the United States Govern
ment, in consequence of the action of the owner of the 
British yacht “ Deerhound,” who picked up and carried to 
Southampton Captain Semmes and other drowning mem
bers of the crew.

1 Sir P. Wodehouse to the Duke of Newcastle, Aug. 19, 1863. Ap
pendix to the Case of Great Britain, i. p. 312.

2 Appendix to the Case of Great Britain, i. pp. 309—311. U. S. 
Diplomatic Correspondence, 1863, p. 391.

3 Papers relating to the Treaty of Washington, i. p. 348. Appendix to 
the Case of Great Britain, i. pp. 330—344.
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On the most cursory view of the whole circumstances 
of the building and equipment of the “Alabama,” the 

. impartial mind must arrive at the conclusion that Great 
Britain did in her regard fail to exercise the diligence 
called for by her neutral situation. Due diligence was The Brit- 
not shown by the British authorities in the permission of ritiesfaRed 
the departure of “No. 290” from British waters. She to exercise 
ought to have been seized at Liverpool, and, even after her gence” in
escape from the Mersey, she could and ought to have been permitting. A J ° . the escape
seized in Moelfra Bay. To put on the terms of the Foreign of the
Enlistment Act the interpretation contended for by the ^^a"” 
Assistant-Solicitor to the Customs was, as the law-officers from the 
of the Crown well said, “ to fritter away the act and give 2nd Moel- 

“ impunity to open and flagrant violations of its provi- fra Bay*
“ sions1.” Whether due diligence was or was not shown in 
the collection by the British officials of information with 
regard to “ No. 290,” when she was still in the yard of 
Messrs Laird, it matters little, since due diligence was not 
shown in the use of the evidence which actually came to 
hand. And, even when the responsible ministers of Great 
Britain so far bestirred themselves as to reject the helpless 
counsels of the Commissioners of Customs, with their basis 
of bad law and asinine stupidity, due diligence was not 
shown in the setting in motion of the machinery of arrest.
The exigencies of the situation required prompt decision, 
the utmost celerity and the employment of the readiest 
and swiftest means of communication: the British autho
rities displayed all the worst features of a constitutional 
government, and proceeded with slow deliberation and 
cumbrous red-tape formalities. The final opinion of the 
law-officers advising immediate seizure was given on 
July 29th. A prompt communication to the Com
missioners of Customs followed by a telegraphic message 
from the commissioners to their collector at Liverpool 
would have even then secured the detention of the vessel 
in Moelfra Bay. The “ Hercules ” did not leave the river

1 The Law-Officers to Earl Russell, July 29, 1862. Case of Great 
Britain, p. 96.
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The
“Georgia.5

until July 30th, and before her departure the collector 
had been fully informed as to her destination and business. 
Nothing would have been easier than to follow the tug, 
and at least prevent the augmentation of the crew of 
“ No. 290.” The opinion of the law-officers, however, was 
not made known to the Commissioners of Customs until 
late on July 31st, when the vessel was on the high seas1. 
“I entirely agree,” said Sir Alexander Cockburn, “with 
“ Sir Robert Collier that it was the duty of the collector 
“of customs at Liverpool, as early as the 22nd of July, 
“ to detain this vessel. When for his better guidance and 
“protection the collector sought the directions of his 
“ superiors—for which I can scarcely blame him, although 
“ the case appeared clear enough—it became, in my opi- 
“ nion, the duty of the commissioners of customs at once 
“ to direct the seizure to be made. Misled by advice 
“ which they ought to have rejected as palpably erroneous, 
“they unfortunately refused to cause the vessel to be 
“seized. The matter properly belonged to their depart- 
“ ment, it was competent to them to act independently of 
“any other department of the state; and the case, as it 
“ seems to me, was too clear to require the opinion of the 
“ law-officers, although, after the decision of the commis- 
“ sioners, it might well be deemed proper on the part of 
“ the heads of the government to consult the law-officers 
“before acting in opposition to it.... I readily admit that, 
“in a case of doubt, a public department may properly 
“act on the advice of its constitutional advisers, and 
“ would not be liable to the imputation of negligence if 
“that advice should turn out to be unsound. But here 
“I think there was no room for doubt1 2.”

Less interesting than the careers of others amongst 
her consorts was that of the “ Georgia3 *.”

1 Papers relating to the Treaty of Washington, iv. p. 461.
2 Ibid. p. 460. ' .

3 Case of Gi'eat Britain, Part vii. pp. 120—135. Appendix to the
Case of Great Britain, i. pp. 399—470. Case of the United States, pp.

393—409. Papers relating to the Treaty of Washington, i. pp. 354—373.
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This was a steam-vessel built at Dumbarton, and She is 
launched on the Clyde on Jan. 10, 1863, as the “ Japan.” o^the^ 
She took on board a crew at Greenock, shipped mainly at 
Liverpool, and sailed on April 2nd, clearing in ballast for 1863, ’ 
Point de Galle and Hong Kong. She was in no way spe
cially fitted for warlike purposes, a fact which was subse- clears un- 
quently clearly proved by her failure as a vessel of war. ’
A few days, however, after her departure from port she 
was joined off Morlaix by the steamer “ Alar,” which
had cleared from Newhaven with arms, ammunition and and is .

armed msupplies. The cargo of the “ Alar ” was transferred to the French 
“Japan” off Ushant in French waters, the insurgent flagwaters* 
was hoisted on the latter vessel, and she began her belli
gerent career. Six days after the sailing of the vessel 
from Greenock, Mr Adams reported her departure and 
that of the “ Alar ” to Earl Russell, pointing out Alderney 
as their immediate destination1. This information not 
being strictly accurate, instructions forwarded to the 
Channel Islands failed to effect their object. Two mem
bers of a Liverpool firm, who had engaged in enlisting men 
for the “ Georgia,” were subsequently indicted under the 
Foreign Enlistment Act, and on conviction mulcted in 
fines of £50. The “Georgia” herself returned to Liver
pool on May 2nd, 1864, having been meanwhile received Her sale at 
in various ports as a Confederate man-of-war. At Birken- head.61864. 
head she was dismantled, her stores were sold, and the 
vessel herself was disposed of to an English merchant.
Mr Adams thereupon announced to the British Govern
ment the refusal of the United States to recognise the 
validity of the transfer of the vessel, and claimed the 
right to seize her wherever found on the high seas1 2.
She being captured off Lisbon, whither she had been 
despatched to run in the service of Portugal as an African 
mail-steamer, Lord Russell refused to interfere on behalf 
of her owner, referring him to the Prize Court of the

1 Mr Adams to Earl Russell, April 8, 1863. Appendix to the Case of 
Great Britain, i. p. 399.

2 Mr Adams to Earl Russell, June 7, 1864. Ibid. p. 457.
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The “ She
nandoah.”

The sale oi 
the V Sea- 
King.”

She is 
armed 
near Ma
deira.

captor as the proper authority for the decision of the 
legitimacy of the transfer1.

In consequence of this episode the British Government 
gave directions that in future no ship of war of either 
belligerent should be allowed to be brought to any of 
Her Majesty’s ports for the purpose of being dismantled 
and sold2.

In the very month of the issue of this prohibition, the 
“ Sea-King,” a fast screw-steamer originally built at Glas- 

‘ gow and employed in the East India trade, was sold at 
London to Mr R. Wright, of Liverpool, a British subject 
but the father-in-law of the managing partner of the well- 
known Southern firm, Fraser, Trenholm & Co. On Oct. 
8th she cleared from London for Bombay under the com
mand of Captain Corbett, who was provided with a certifi
cate of sale authorising him to sell the vessel at any port 
out of the United Kingdom. At Madeira she was met by 
the steamer “Laurel,” which had cleared from Liverpool 
for Matamoras, with a cargo marked as machinery but 
consisting in reality of arms and ammunition, and carrying 
several passengers, including a number of Confederate 
officers and some survivors from the destroyed “Alabama.” 
The two vessels proceeded in company to the Desertas, a 
barren island near Madeira, where the cargo of the “Laurel” 
was transhipped to the “ Sea-King,” and Captain Corbett 
announced the sale of his ship, which then ran up the 
Confederate flag as the “Shenandoah,” Captain Waddell3. 
Repeated efforts were made to induce the members of the 
crew of the “ Sea-King ” to take service upon her in her 
new character, but the majority refused, and returned to 
Teneriffe on board the “ Laurel.” The British Consul at 
Teneriffe, being informed of the transaction, at once re
ported the matter to his Government, and sent home

1 Mr Hammond to Mr Bates, Sep. 9, 1864. Appendix to the Cane of 
Great Britain, i. p. 467.

2 Sep. 8, 1864. Ibid. p. 468.

3 Case of the United States, pp. 416—454. Case of Great Britain, 
Part vni. pp. 136—162. Papers relating to the Treaty of Washington, i. 
pp. 165—180, 374—406. Appendix to the Case of Great Britain, i. pp. 
471—725; v. pp. 59—140.
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Captain Corbett in custody on the charge of an infringe
ment of the Foreign Enlistment Act by attempting to 
enlist British subjects for service on board the “ Shenan
doah.” When subsequently tried Corbett was, in viewj 
of the conflicting evidence as to his actual share in in
viting men to enlist, acquitted by the special jury. The 
report of the Consul constituted the first intimation 
received by the British Government of the fraudulent 
proceedings of the owner of the “ Sea-King.”

On January 25,1865, the “ Shenandoah ” turned up at The “She- 
Port Philip in Victoria. Here began the chapter of errors af MeL*1 
committed by the British authorities1. Captain Waddell hourn^, 
having requested permission to take on board supplies '
and execute certain necessary repairs upon his vessel, the 
Governor, Sir C. Darling, on the advice of his Executive 
Council, elected to regard the “ Shenandoah ” as a Confede
rate man-of-war. In answer to the demand made by the 
U. S. Consul for the seizure of the vessel on the ground 
that, being a British-built merchant ship not legally trans
ferred to another flag by a transaction taking place on the 
high seas, her assumption of the Confederate flag was 
without legal basis, the Governor replied that, whatever 
might have been her previous history, the “ Shenandoah ” 
must be treated by the Colonial authorities as a ship of 
war belonging to a belligerent power2. The mistakes of 
the Colonial authorities were unfortunately not confined to 
this initial error. The commander of the “ Shenandoah ” Abuse of 
was permitted under cover of alleged necessity in the t^e19olo“. 
matter of repairs to prolong his stay for more than three tality by 
weeks, during which period he not merely shipped a large Waddell 
supply of coal, but contrived to enlist a considerable num
ber of men. Though informed that several men shipped 
in fraud of the Foreign Enlistment Act were concealed 
on board the vessel, the authorities took but lukewarm 
action3. When the police, armed with a warrant for the

1 Appe7idix to the Case of Great Britain, i. pp. 504 et seqq.
2 Mr Tyler to Mr Blanchard, Jan. 30, 1865. Case of Great Britain, 

p. 146.
3 Appendix to the Case of Great Britain, i. pp. 523—528.
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arrest of a British subject sworn to be and subsequently- 
proved to have been on board, were refused permission 
to search the vessel, and Captain Waddell defiantly an
nounced his intention to fight his ship rather than submit, 
the Government of Victoria was content seemingly to 
attach credit to the word of honour of this Confederate 
officer, and to satisfy the demands of neutral duty by 
forbidding the grant of further assistance to the ship 
by British workmen, and even these orders were subse
quently revoked. It was not until after the “Shenan
doah ” had left port on February 18th with a large 
addition to the numbers of her crew taken on board on 
the night of the 17th, that Sir C. Darling awoke to the 
actual facts of the case, and publicly proclaimed that there 
was no longer any doubt but that the neutrality of the 
colony had been flagrantly violated by the Confederate 
commander1. Thanks to the assistance obtained at Mel
bourne, the “ Shenandoah ” continued to destroy American 
whalers in the Arctic Seas long after the fall of the Con- 

Surrender federate Government. On November 6th, 1865, she sur- 
“^Shenan- rendered at Liverpool to the British Government, and was 
doah,” by it handed over to the United States, no action what- 
1865. ’ ever being taken against any person of her company.

On a review of the whole case it is abundantly clear
that the majority of the arbitrators at Geneva were fully
justified in holding Great Britain responsible for the
events in the career of the “ Shenandoah ” subsequent to

Due dill- her departure from Melbourne. Quite apart from the
notThown q1168^011 of the obligation to seize her, or at least to
by the Co- refuse her admission at the Colonial port, in view of the
thoritieshi palpable fraud employed in her equipment, a question
Melbourne which is involved in the reception of each and every one 
in the pre- i -i -i ^ r» -i • , ...
vention of of the British-built Confederate cruisers as belligerent
the lm- men-of-war, there were sundry distinct features in the proper use , J ,
of their British treatment of the “Shenandoah” at Melbourne,
“^henan-6 which were quite incompatible with the “ due diligence ”
doah.”

1 Governor Sir C. Darling to the Governors of Australian Colonies 
and New Zealand, Feb. 27, 1865. Case of Great Britain, p. 154.
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becoming a neutral. Due diligence was not shown in She should 
obtaining a definite statement of the absolute needs of^™^611 
the “ Shenandoah,” the supply of which humanity re- entrance, 
quired; due diligence was not shown in the permission 
of a stay of three weeks’ duration under cover of repairs 
which might have been executed in a few days’ time, 
and which were only required by the vessel in her 
character as a steamer, and in no way affected her 
qualities as a sailing craft1; due diligence was not 
shown in the detection and prevention of the fraudulent 
enlistment of men. If the “ Shenandoah ” must needs 
be held a Confederate cruiser, she should never have 
been allowed to enter in that guise the port of Mel
bourne ; if admitted, her stay should have been promptly 
and decisively determined: and, in any event, the circum
stances attending the repudiation of police control should 
have led to her immediate dismissal and warning off.
Sir Alexander Cockburn contended that the “ Shenan
doah ” having neither been equipped nor armed, nor 
specially adapted, wholly or in part, for warlike use in 
British territory, and her sale on the high seas to a belli
gerent being no violation of British neutral rights, her 
seizure at Melbourne would have been utterly unjusti
fiable ; and he entirely approved the opinion of the law- 
officers of the Colony advising her treatment as a belli
gerent man-of-war1 2. The seizure of the vessel was, how
ever, one thing, her reception into port another. The 
circumstances of the setting forth of the “ Shenandoah,” 
although in form no open violation of British neutral 
territorial rights, did undoubtedly constitute a fraudulent 
evasion of British neutrality laws. The intent to equip 
existed in Great Britain in the minds of British subjects, 
and the elements of the undertaking issued from British 
ports, separately indeed, but in pursuance of a definite 
and well considered plan matured on British soil. Unless

1 Report of Survey, Feb. 10, 1865. Appendix to the Case of Great 
Britainy i. p. 522.

2 Papers relating to the Treaty of Washington, iv. p. 490.
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therefore the subsequent commission of a ship must be 
regarded as purging all preceding offences, the “ Shenan
doah ” ought at least not to have been admitted at Mel
bourne. To argue the contrary is to throw open a wide 
door to the fraudulent devices of unscrupulous belligerent 
agents and interested ship-builders.

The Tri- The danger of a failure of the arbitration proceedings
allowslihe Geneva, in consequence of an unfortunate misunder- 
“Indirect standing between the interested Governments as to theClaims ^’ competency of the Tribunal to deal with the “ indirect 

claims ” of the United States, was averted by the declara
tion of the Arbitrators that they had arrived, individually 
and collectively, at the conclusion that those claims did 
not constitute, upon the principles of international law, 
good foundation for an award of compensation or computa
tion of damages between nations1. This announcement 
being accepted by the President as determinative of the 
judgment of the Tribunal upon the point of public law 
involved, the agent of the United States was instructed 
to state that the claims in question would be no longer 
insisted upon, under which altered conditions the British 
Government was well satisfied to allow the arbitration to 
proceed.

but finds The finding of the Arbitrators upon the remaining 
GreatSt claims was made known on August 23 and 26, 1872. 
uxm^the ■^e^D^n8’ the “ due diligence ” referred to in the first and 
“ Direcfc6 third of the Rules of the Treaty of Washington, as a dili- 
Claims” gence which “ ought to be exercised by neutral govern- 

“ ments in exact proportion to the risks to which either of 
“ the belligerents may be exposed, from a failure to fulfil 
“ the obligations of neutrality on their part,” the majority 
of the Tribunal held that the legal effects of a violation of 
neutrality committed by means of the construction, equip
ment and armament of a vessel, were in no way done away 
with by any commission which the Government of the 
belligerent Power benefited by the violation might sub
sequently grant. They did not hesitate, moreover, to

1 Papers relating to the Treaty of Washington, iv. pp. 19—20.
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declare that the privilege of exterritoriality accorded to 
ships of war, having been admitted into the law of nations, 
not as an absolute right, but solely as a proceeding founded 
on the principle of courtesy and mutual deference between 
nations, could afford no protection for acts done in viola
tion of neutrality. In pursuance of this judgment Great 
Britain was, by a varying number of voices, fixed with 
responsibility in respect of the acts of three of the group 
of vessels concerning which the United States had pre
ferred complaints. These three vessels were the “ Ala- in respect 
“ bama,” the “ Florida ” and the “ Shenandoah/’ The ^la,6 
verdict as to the “ Alabama ” was unanimous and all-corn- 
prehensive. The verdict against the “ Florida ” was given and the ’ 
by four voices to one1. By three votes to two2 Great ^h”an 
Britain was, while acquitted of neglect in respect to the 
early proceedings attending the equipping of the vessel, 
held responsible for such of the acts of the “ Shenandoah ” 
as were committed after her departure from Melbourne on 
Feb. 18th, 1865. The responsibility for the tenders "Tus
caloosa ” of the " Alabama,” and “ Clarence,” “ Tacony ” 
and “ Archer” of the “ Florida” was adjudged to attach in 
the same degree as for the vessels on which they were 
attendant3.

In the result the Arbitrators decided, under the 7th The da- 
Article of the Treaty of Washington, by a majority of four mages* 
to one, to award in gross the sum of $15,500,000 to be paid 
in gold by Great Britain to the United States4.

With this award it is, under the particular conditions Remarks 
of the reference, well nigh impossible to quarrel. Opinions 
may well differ as to the value of certain of the legal pro
positions advanced by the majority of the Arbitrators, but 
under no reasonable interpretation of language could Great

1 Dissente Sir A. Cockburn.
2 Dissente Sir A. Cockburn and Viscount d’ltajuba.
3 Decision and Award of the Arbitrators, dated Sep. 14, 1872. Papers 

relating to the Treaty of Washington, iv. p. 49. The opinions of the 
Arbitrators are included in Vol. iv. of these Papers, over 300 pp. of which 
are occupied by the dissenting opinion of Sir Alexander Cockburn.

4 Papers relating to the Treaty of Washington, iv. p. 46.
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Great 
Britain 
did not 
show “due 
diligence ” 
in the pre
servation 
of her 
neutrality, 
and was 
therefore 
rightly 
con
demned.

Britain hope to secure acquittal from a Tribunal sitting 
under and guided by the Three Rules of the Treaty of 
Washington. The British Government did not, it must 
be confessed, show “ due ”—that is, a reasonably sufficient 
—diligence in the fulfilment of its neutral duty. Whether 
“ due diligence ” be or be not the diligence contended for 
by the American Counsel and demanded by the majority of 
the Geneva Tribunal1, due diligence must be alert, prompt 
and fearless. The British Government, however well
meaning, was in no true sense alert in the protection of 
its neutrality. The British Foreign Enlistment Act was 
in terms reasonably adequate for its purpose, but the 
British officials were not duly alert in the detection of 
attempted fraudulent evasions of the law. The British 
authorities evinced a marked disposition to believe the 
best of all men, to wait for, rather than to seek out, 
evidence, and to trust to the initiative of the United 
States Minister and his active subordinates. In a word, 
they displayed a fatal lack of appreciation of the pre
ventive duty of a Government. Slackness in initiation 
was not condoned for by vigour in execution. The 
British Ministers were content to avow a singularly 
modest estimate of their constitutional powers and a right 
salutary fear of damages. There was over much consulting 
of lawyers and over little exercise of the striking arm. 
They adopted, moreover, an emasculated interpretation 
of the Foreign Enlistment Act, and thereby threw open 
a wide door to fraud. When pointedly warned by the 
“ Alexandra ” fiasco2, they sought for no addition to their 
executive powers. Lastly, they carried courtesy towards 
a foreign Government to the verge of self-abasement when 
they not merely recognised the commissions of well-known 
flagrant violators of their neutrality, but freely admitted 
them to the hospitalities of British ports.

1 For a severe criticism of the definition of “due diligence” accepted 
by the majority of the Arbitrators, see an article by Rolin Jaequemyns in 
the Revue de Droit International, 1874, p. 567.

2 Attorney-General v. Sillem and others. Appendix to the Case of 
Great Britain, ii. pp. 211—305.
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In one particular, however, the proceedings before the 
Geneva Tribunal do supply matter for British indigna
tion. It may be that responsible statesmen like Earl The charge 
Russell and Mr Gladstone were too ready to prophesy the cereriem" 
defeat of the Federals1, and to assert the absolute impossi- trality” 
bility of any settlement of the dispute short of the com- against ^ 

plete independence of the South, and it may be that 
politicians of all parties were too willing to make known ment was 
their views in debate, and public speeches2. It may be 
that English traders, whose opinions and actions were able, 
guided too exclusively by their commercial interests, were 
too ready to appeal to the name of freedom to cover the 
snatching of enormous and illegitimate profits. And it 
may be that the Government of the United States was, 
after the successful issue of the struggle, alike exultant 
beyond measure by reason of their victory and irritated in 
like degree at the heavy losses to American commerce 
resulting from the conduct of the British merchants.
But, taking into account these and other considera
tions, the ascription by the American counsel to the 
British Government of an “ insincere neutrality ” actuated 
by a “ conscious unfriendly purpose ” was as unworthy as 
it was baseless3. Had the people of the United States 
been too clear of connection with Fenian raids into 
Canada and insurrectionary expeditions to Cuba, that 
their representatives should, on the strength of the im
proper conduct of British subjects, have persistently striven 
to fasten upon the British Ministers the charge of fraudu
lent and unfriendly conduct4? The time was not so

1 Mr Gladstone speaking at Newcastle on Oct. 7, 1862, said: “We 
“ may anticipate with certainty the success of the Southern States so far 
“ as regards their separation from the North. I cannot but believe that 
“ that event is as certain as any event yet future and contingent can be.” 
See Papers relating to the Treaty of Washington, i. p. 41.

2 Ibid. pp. 40—44.
3 See Part n. of the Case of the United States. Papers relating to the 

Treaty of Washington, i. pp. 19—46.
4 The Counsel of the United States before the Geneva Tribunal hotly 

denied the relevancy of their opponents’ references to the past history of 
American neutrality. Papers relating to the Treaty of Washington, in.
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The Bri
tish Royal 
Commis
sion of 
1867 leads 
to

the “Fo
reign En
listment 
Act, 1870,” 
which 
deals with

distant since an American statesman had under such 
circumstances put his hand to a plaintive confession. 
“ Governments/’ wrote Mr Fish in 1869, “ cannot always 
“restrain their malcontent subjects or residents. Laws 
“will be broken at times; and happy is that form of 
“ government that can control the tendency of evil minds, 
“and restrain, by its peaceful agencies, the violence of 
“evil passions1.” The cause of peace is not too well 
served by the bellicose patriotism of a Caleb Cushing.

The lessons of the Civil War were not lost upon Great 
Britain. Already before the negotiations which led up to 
the Treaty of Washington had reached their final stage a 
Royal Commission was appointed2 to consider the charac
ter, working and effect of the laws available for the 
enforcement of British neutrality, and to inquire and 
report whether any and what changes ought to be made 
in such laws for the purpose of giving them increased 
efficiency, and bringing them into full conformity with 
British international obligations3. The outcome of the 
recommendations of the Commissioners4 was “the Foreign 
Enlistment Act, 18705.”

This statute deals in detail with certain clearly speci
fied violations of neutral duty on the part of British 
subjects, and provides appropriate officers and machinery 
for the fulfilment of its requirements.
pp. 38 et seqq. Those references were, however, very relevant as to the 
understanding in time past of the “ due diligence ” incumbent upon the 
neutral Government, and peculiarly relevant as to the propriety of the 
conduct of the United States Case.

1 Mr Fish to Mr Lopez Roberts, Oct. 13, 1869. Papers relating to the 
Treaty of Washington, iv. p. 305.

2 Jan. 30, 1867.
3 Report of the Neutrality Laws Commissioners, 1867.
4 Lords Cranworth and Houghton, Sir H. Cairns, Dr Lushington, 

Sir W. Erie, Sir G. W. Bramwell, Sir Robert J. Phillimore, Sir Roundell 
Palmer, Travers Twiss, W. G. V. Harcourt, Thomas Baring, W. H. 
Gregory, and W. E. Foster. Dr Lushington did not sign the Report in 
consequence of illness. Mr (Sir William) Harcourt dissented from the 
recommendations of his colleagues as to the amendment of the laws with 
regard to ship-building.

5 Stat. 33 and 34 Viet. c. 90.
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(I.) It defines and prohibits under heavy penalties of (I) Illegal 
fine and imprisonment the offence of illegal enlistment. ment*

An offence under this head is, in the absence of royal 
license, contracted by:—

(a) Any British subject who, within or without Her 
Majesty’s dominions, enlists, or any person who, within 
those dominions, procures the enlistment of another, in 
the military or naval service of any foreign state at war 
with a state with which Her Majesty is at peace1;

(/3) Any British subject who quits or ships with a 
view to quit, or any person who, within Her Majesty’s 
dominions, induces another so to quit, or ship with a view 
to quit, such dominions with intent to take service with 
any foreign state so at war2;

(7) Any person who, within Her Majesty’s dominions, 
by false representations as to the intended service induces 
another to quit, or to embark with a view to quit, such 
dominions with the intent that such person should enlist 
in the military or naval service of any foreign state as 
aforesaid8;

(8) Any master or owner of a ship who, within Her 
Majesty’s dominions, knowingly ships or engages to ship 
an illegally enlisted person4.

(II.) It prohibits the preparation within the limits of (II) Hos- 
Her Majesty’s dominions, and without the license of Her ^^gPe’ 
Majesty, of any military or naval expedition to proceed 
against the dominions of any foreign state with which Her 
Majesty is at peace, and penalises any person who, within 
those dominions, prepares or fits out, assists in preparing 
or fitting out, or takes part in any such illegal expedi
tion5.

(III.) It prohibits the augmentation, within the limits (III) Ille- 
of Her Majesty’s dominions, and without the license of mentation 
Her M ajesty, of the warlike force of any ship which is, at of Warlike 
the time of her being within such dominions, in the mili- °r ’ 
tary or naval service of any foreign state at war with a

w.

] Sec. 4. 
4 Sec. 7.

2 Sec. 5.
5 Sec. 11.

3 Sec. 6.

32
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(V) Illegal 
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building.

state with which Her Majesty is at peace, and denounces 
the punishment of fine and imprisonment against any 
person who, by the addition of guns, the exchange of guns 
or the addition of any warlike equipment, is knowingly 
concerned in, or procures, such illegal augmentation1.

(IV.) It empowers the Court of Admiralty to deal 
with questions of illegal prize by the seizure, detention 
and restoration of any property, whether ship, goods or 
merchandise, brought within Her Majesty’s dominions, the 
bringer having knowledge that it was captured as prize of 
war either within Her Majesty’s territorial jurisdiction, or 
by a vessel built, equipped, commissioned, despatched or 
having had her warlike force augmented contrary to the 
provisions of the Statute2.

Lastly and chiefly,
(V.) It deals with the offence of illegal ship-building.
Any person who, within Her Majesty’s dominions and 

without the license of Her Majesty, (1) builds, agrees to 
build or causes to be built, (2) issues or delivers a com
mission to, (3) equips, or (4) despatches, or causes or allows 
to be despatched, any ship with intent or knowledge or 
having reasonable cause to believe that the same shall or 
will be employed in the military or naval service of any 
foreign state at war with any state with which Her 
Majesty is at peace, is declared thereby to offend against 
the law of Great Britain. One limited and conditional 
exception is alone admitted. A person, who within British 
dominions builds, causes to be built or equips a vessel for 
a belligerent Power in pursuance of a contract made before 
the outbreak of war may avoid the penalties of illegal 
ship-building, if (1) “ forthwith, upon a proclamation of 
“ neutrality being issued by Her Majesty, he gives notice 
“ to the Secretary of State that he is so building, causing 
“ to be built, or equipping such ship, and furnishes such 
“ particulars of the contract and of any matters relating to 
“or done, or to be done under the contract as may be 
“ required by the Secretary of State,” and (2) “ he gives

498 THE SCIENCE OF INTERNATIONAL LAW.

1 Sec. 10. 2 Sec. 14.
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“ such security, and takes and permits to be taken such 
"other measures, if any, as the Secretary of State may 
“ prescribe for ensuring that such ship shall not be 
44 despatched, delivered, or removed without the license of 
“ Her Majesty until the termination of such war as afore- 
“ said1.”

These provisions are clear and comprehensive enough. The Fo-
The events of the Civil War, however, demonstrated ifstment*" 

the ease with which the most comprehensive of laws may ^Q°£rees 
be eluded with impunity by determined and skilful men. the Crown 
The British Foreign Enlistment Act of 1819, like its 
American prototype, was, so British judges held, directed arising 
not against the animus vendendi but against the animus q^tion 
belligerandi: the criminality of illegal ship-building was of ^^th 
to be sought, not in the fact of the construction and equip- builder of 
ment of a vessel, whether as a speculation or to order, nor a f°r 
even in her advised sale to a belligerent purchaser, but in rent pur- 
the intent with which a dangerous offensive weapon was pre- cliaser* 
pared and conveyed by the neutral vendor to the belligerent 
vendee. 44 Building ships,” said Lord Chief Baron Pollock 
in the case of the "Alexandra2,” “is not prohibited, even 
44 building ships for war is not prohibited, provided they be 
44 not 4 equipped, furnished, fitted out, or armed ’ in our 
" ports with either of the intents stated in the seventh section.”
And again, " I told the jury, in substance, that the sale of 
" a ship was, in my judgment, perfectly lawful, even of a 
"ship so constructed as to be convertible into a ship of 
"war; that the sale of arms and ammunition and every 
" kind of warlike implement was not forbidden by any law,
" either international or municipal, and that I thought 
" that a ship capable of being used for war might be made 
" and sold, as well as sold (if made), provided she did not 
" leave a port of this country either armed or equipped, or 
" furnished or fitted out within the meaning of the statute;
44 that is to say, with intent or in order to cruise or commit

1 Sec. 8.
2 Judgment in the Court of Exchequer, Jan. 11, 1864. Appendix to 

the Case of Great Britain, iii. p. 60.
32—2
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The onus 
of proof is 
thrown 
upon the 
ship
builder.

“hostilities against a state or power with whom Her 
“ Majesty was not at war1.”

Such a condition of law leaves open to fraud a wide 
and open door. Who may know the intent of a crafty 
and secret mind ? A thousand tricks and devices may be 
employed to disarm suspicion. An unarmed vessel may 
be despatched from a neutral port, arms and men from 
another, and the intent with which these elements were 
prepared and gathered together may only become apparent 
on their combination at some spot far beyond the bounds 
of the neutral jurisdiction. May the neutral monarch 
suffer his laws thus to be rendered futile ? If otherwise, 
when do well-grounded suspicions amount to reasonable 
ground for active action, and circumstantial details consti
tute legal proof ?

The framers of the Act of 1870 broke in drastic fashion 
these clinging chains of fettered Justice.

“ When,” runs Section 9, “ any ship is built by order 
“ of or on behalf of any foreign state when at war with a 
“ friendly state, or is delivered to or to the order of such 
“ foreign state, or to any person who to the knowledge of 
“ the person building is an agent of such foreign state, or 
“is paid for by such foreign state or such agent, and is 
“ employed in the military or naval service of such foreign 
“state, such ship shall, until the contrary is proved, be 
“ deemed to have been built with a view to being so em- 
“ ployed, and the burden shall lie on the builder of such 
“ship of proving that he did not know that the ship was 
“ intended to be so employed in the military or naval 
“service of such foreign state.”

In a word, the ordinary rule of procedure is in the 
interests of the national preservation of neutrality set 
aside, the Crown is relieved from the well-nigh impossible 
task of proving the guilty intent of the British ship
builder, actual injurious results are, in the presence of 
certain circumstances, accepted as full legal proof of pre
vious illegal intentions, and the onus of proof of the 

1 Appendix to the Case of Great Britain, iii. p. 57.
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absence of a guilty mind is thrown upon the incriminated 
builder.

Nor is this iron remedy called in for purposes of 
punishment alone. The same determined spirit rules in 
the preventive field. If any one of Her Majesty’s principal 
Secretaries of State or the chief executive authority in 
certain special districts1, is satisfied that there is a reason
able and probable cause for believing that a ship within 
Her Majesty’s dominions has been or is being built, com
missioned, or equipped contrary to the act, and is about 
to be taken beyond the limits of those dominions, or that 
a ship is about to be despatched contrary to the act, he 
may issue a warrant setting out the existence of such 
reasonable and probable cause, and, upon the strength of 
this warrant, the suspected vessel may be seized, searched 
and detained by the proper local officers2.

Any such local officer3 is required, should occasion 
arise, to act upon an independent initiative, and, where 
the existence of reasonable and probable cause of suspicion 
is brought to his notice, to detain the suspected vessel 
until the receipt of instructions from the Secretary or 
chief executive authority4. And a vessel so detained 
under warrant of a Secretary of State or chief executive 
authority can only be released by order of the same official, 
or of the Court of Admiralty, on the application of the 
owner; but, in this last case, the applicant must either 
(1) establish to the satisfaction of the Court that the ship 
was not and is not being built, commissioned, or equipped, 
or intended to be despatched contrary to the act, or (2) 
give security to the satisfaction of the Court that the ship 
shall not be employed contrary to the act5.

1 The Lord Lieutenant or the Chief Secretary in Ireland; the Lieu
tenant-Governor in Man and the Channel Islands, and the Governor in 
a British possession. Sec. 26.

2 Sec. 23.
3 Any officer of Customs or of the Board of Trade in the United King

dom ; any officer of Customs or other public officer in a British possession; 
or any full-pay commissioned army or naval officer, subject in each case 
to superior instructions. Sec. 21.

4 Sec. 24. e Sec. 23.



502 THE SCIENCE OF INTERNATIONAL LAW.

Its effect.
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This great statute has not, as was natural, escaped the 
criticism of many opponents. It may be, indeed, that its 
drastic provisions hamper the freedom of action and unduly 
limit the profits of British neutral ship-builders; it may 
be that they exceed the requirements of British obligation 
under the broad principles of generally accepted Interna
tional Law ; but, if administered with resolution by British 
ministers, and with good faith and reasonable diligence by 
British subordinate officials, they will in any event pre
serve Great Britain from the condemnation of another 
Geneva Tribunal, and, at least, they evince the real desire 
of the Island Kingdom to equip herself for the perform
ance of a great international duty.

0. The possession of neutral rights is for the indi
vidual as for the state coextensive with the observance of 
neutral duty.

The territorial rights of the neutral sovereign are in 
no way affected by the belligerency of his neighbours: he 
is merely called to the exercise of a strict vigilance for the 
prevention of unneutral conduct within his borders.

It follows from this broad principle that all persons 
whatsoever, whether native or naturalised citizens, domi
ciled aliens or mere sojourners are, so long as they remain 
on neutral soil, within neutral territorial waters or on 
board a neutral man-of-war, for the time being neutral 
subjects, and as such entitled to neutral protection. Even 
the flag of a neutral merchantman engaged on the high 
seas in the pursuit of innocent commerce must confer the 
same immunity from belligerent assault. Mere local posi
tion within neutral borders, in fact, constitutes in itself a 
sufficient title to protection, alike for person and property, 
against acts of war. Within those limits the conditions of 
existence remain as of yore. Outside the limits of neutral 
jurisdiction, however, there exists an abnormal condition 
of things, and other principles must dominate the field. The
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effect of those principles is, as we have seen, fairly clear.
All persons whatsoever who are domiciled within neutral (2) All pro
territory are, in so far as their proprietary interests are nectedC°n 
connected therewith, entitled in a belligerent prize-court 
to be regarded as neutrals1, provided that the neutral domicile 
domicil be not acquired flagrante hello1 2. And all natural- 
bom or naturalised citizens of neutral states, who retain a under the 
neutral domicil, are, even though they chance to be on belli- commernt 
gerent soil, entitled to be treated as neutrals and to be pro- cial fla£J 
tected against the operation of hostile acts, so long as they ^feu^ai 
refrain from unneutral conduct: their property on belli- Cltjz^sth 
gerent soil will probably be subject to the ordinary chances limits of 
which befall the private property of individual citizens of neutral ju- 
the soil under the Laws of War, but their property afloat who fulfil 
in belligerent ports or on belligerent merchantmen will be neutral- 
exempt from seizure, and their persons will be free from ity. 
any enforced enlistment in the ranks of war or in any 
other warlike service, whatever be the condition of danger 
or distress to which the state of sojourn is reduced. The Immunity 
immunity of the subject of the neutral state ceases, how- beyondthe 
ever, when he willingly subjects his person or property to 
belligerent control. tion by

The subject of a neutral Power may, when beyond the 
limits of the territorial jurisdiction of his own sovereign, to bellige- 
freely enlist in the service of a belligerent and perform acts ^gn^y 
of war under his commission3. In so doing he transgresses,

1 Marryat v. Wilson, 1 B. and P. 430. Bell v. Reid, 1 M. and S. 726. 
The “ Danous,” 4 C. Rob. 255 Note. Treaty of France and Russia, 1786 
—7 (Art. 34).

2 The “Dos Hermanos,” cited in Kent’s Int. Laiv (Ed. Abdy), p. 
218. Reglement of France, July 26, 1778 (Art. 6).

3 The facility with which military men of all countries took foreign 
service and migrated from colours to colours was a marked feature of the 
sixteenth and seventeenth centuries. The armies of Philip Y. in Spain 
were commanded by Marshal Berwick, the natural son of James II. of 
England, whilst the English forces supporting the rival claimant were at 
one time led by the Huguenot Ruvigny, Earl of Galway. Marshal 
Schomberg, a German by birth, commanded in succession the armies of 
France, Portugal, Holland and England. Eugene was born in France, 
and offered his first services to the French Crown. Large numbers of
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(i) Enlist- perchance, the municipal law of his native state, but he in 
belligerent110 way offends against the rules of general international 
public ser- law. No belligerent of to-day would venture to imitate 

’ the brutal example of the Executive Directory of 1798 in 
. threatening the punishment of death to foreign volunteers 

serving under the flag of his enemy1, whilst, on the other 
hand, no violation of the rights of a neutral monarch 
would be involved in the acceptance by a belligerent 
Government from a neutral individual of services freely 
offered beyond the bounds of neutral jurisdiction. The 
United States Government was fully entitled to employ 
in the struggle with the South the services of British 
subjects enlisted upon American soil2, whatever were the 
British municipal penalties incurred by such combatant 
individuals by reason of their departure from their native 
soil with a view to enlistment in the service of the belli
gerent Power. The international offence consists in un
authorised enlistment on neutral soil or otherwise under 
the protection of the neutral national flag*

But the citizen of a neutral state who enters the mili
tary, naval or civil service of a belligerent thereby deposits 
his neutral character, and the citizen of a neutral state 
who permits his vessel to be employed in the advised 
and willing conveyance of public hostile despatches3 for 
a belligerent Government, or in its public transport 
service4, subjects his property to the risk of condemna-
Irishmen and Scotchmen served Louis XIV., while Camisard chiefs 
assisted his enemies. Marshal Keith, the brother of the Earl Marischal, 
having “gone out in the Fifteen •” for the exiled Stuarts, was at various 
periods in the French, Spanish, Russian and Prussian services. The 
peril involved in such cosmopolitan campaigning is illustrated by the 
curious remark of Marshal Berwick in reference to his capture by the 
English troops at Neerwinden, that William could have had no right to 
treat him as a rebel, the capture having been made on Spanish territory, 
where the Prince of Orange could be considered merely an auxiliary of 
the King of Spain. Memoirs of the Duke of Berwick, i. p. 117. Burnet, 
History of His Own Time, i. p. 345. Lexington Papers, p. 95 note.

1 Ante, p. 269.
2 U. S. Diplomatic Correspondence, 1863, pp. 16, 35, 40, 226.
3 The “Atalanta,” 6 0. Rob. 440. The “Caroline,” Ibid. 461.
4 The “Friendship,” 6 C. Rob. 420. The “Orozembo,” Ibid. 430.
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tion at the hands of the opposing Power. The citizen (ii) incor- 
of a neutral state who acquires a belligerent domicile1, f^to beUi- 
or has a belligerent house of trade2, must expect, so gerent 
far as his property and interests are connected withcommerce’ 
that domicile, the treatment of a subject of the belli
gerent power; and the citizen of a neutral state must 
not look for immunity from warlike acts for the pro
duce of his estates lying within territory belonging to or 
occupied by a belligerent3, or for his property otherwise 
incorporated into enemy commerce or subjected to enemy 
control4.

It is strictly incumbent upon every belligerent to 
rigidly respect the neutral character, to forbear from the 
infringement of neutral territory or the violation of the 
protection afforded by the neutral flag, but, on the other 
hand, the subject of the neutral Power, while entitled to 
continue during time of war his general and usual trade (iii) Re- 
with any belligerent, must loyally submit to the exercise g1®**^® to 
of certain belligerent rights. The national flag of the 
neutral war-vessel protects all persons and property there
under from interference at the hands of any foreign Power, 
but the belligerent has ever been permitted to exercise in 
self-defence against fraud or unlawful commerce with his 
enemy the right of visit and search upon any merchant-

The “Madison,” Edwards, 224. The “Rapid,” Ibid. 228. The “Carlo 
Alberto,” Martens, Causes Celebres, v. p. 535.

1 The “Indian Chief,” 3 C. Rob. 22. The “ Citto,” 3 C. Rob. 38.
The “President,” 5 C. Rob. 277. For a criticism of this doctrine see 
Bluntschli, Le Droit International Codifie, § 572.

2 The “ Vigilantia,” 1 C. Rob. 1. The “Portland,” 3 C. Rob. 41.
The “Harmony,” 2 C. Rob. 322. The “Anna Catharina,” 4 C. Rob.
110. Cremidi v. Powell, 11 Moore, 88.

3 The “Phoenix,” 5 C. Rob. 20. The “Vrow Anna Catherina,” 5 C.
Rob. 167. Bentzon v. Boyle, 9 Cranch, 191.

4 The “ Yrow Elizabeth,” 5 C. Rob. 2. The “ Success,” 1 Dods. 131.
The neutral character has been on occasion held to be lost to a 
vessel by the presence of a large proportion of subjects of a belligerent 
Power amongst her officers and crew. Treaties of France and Hamburg,
1769 (Art. 31); France and Mecklenburg, 1779 (Art. 29); Reglement of 
France, 1778, (Art. 9); Ordonnance of France, 1779 (Art. 21). Martens,
Becueil, i. p. 259; iv. pp. 43, 201, 326.
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(iv) De
struction 
of papers;

(v) Contra
band 
trading;

There is 
no uni
versally 
accepted 
definition 
of contra
band.

man flying the neutral ensign1. And not only is forcible 
resistance on the part of the neutral master to the exercise 
of this right held by general consent to entail the penalty 
of confiscation2, but the mere destruction of papers is by 
some Powers3 held to be in itself good ground for im
mediate condemnation, by all4 cause of gravest suspicion.

The most pressing peril for the neutral merchant 
presents itself, however, in the guise of the rich harvest 
to be reaped by the contraband trader or the successful 
runner of blockades.

The right of the belligerent to prevent the conveyance 
to his enemy of contraband goods seems to have been fully 
recognised at a very early date, the term “ contraband ” 
{contra bannum) descending, it is said, from an era when 
Roman Emperors forbade under heavy penalties the sale 
of arms and other necessaries to the barbarians, and Popes 
excommunicated Christian traders who trafficked with the 
infidel in weapons and munitions of war5. But even to
day we look in vain for a generally accepted and compre
hensive definition of the limits of Contraband.

Contraband goods are, it is on all hands admitted, 
goods which, whilst they are in course of transport to his 
enemy, a belligerent may in self-defence fairly claim to 
seize and confiscate by way of preventing a direct addition

1 Lampredi, i. § 12. Gessner, Droit des Neutres, Chap. iv.
2 The “Despatch,” 3 C. Rob. 278. The “Elsabe,” 4 C. Rob. 408.
3 Ordonnauce of Spain, 1780. Treaty of France and Mecklenburg, 

1779. Martens, Recueil, ii. p. 40; iv. pp. 199, 273. The “Hunter,” 
1 Dods. 486.

“ Tous vaisseaux pris, de quelque nation qu’ils soient, neutres ou 
“ alli£es, desquels il sera constate qu’il y a en des papiers jet6s a la mer, 
“ ou autrement supprim6s ou distraits, seront d6clar6s de bonne prise 
“avec leurs cargaisons, sur la seule preuve des papiers jetes a la mer, et 
“ sans qu’il soit besoin d’examiner quels etoient ces papiers, par qui ils 
“out ete jet6s, et s’il en est rest6 suffisamment a bord pour justifier que 
“le navire et son chargement appartiennent a des amis ou allies.” 
Art. 3. Rfeglement of France, 1778. Lampredi, ii. p. 34.

4 The “Rising Sun,” 2 C. Rob. 104. The “Madonna del Burso,” 
4 C. Rob. 183.

6 Heffter, Le Droit International (Ed. Geffcken), Liv. ii. § 158. 
Gessner, Le Droit des Neutres, p. 71.
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to the combatant force of the foe. And goods so seized 
must, it is generally allowed, be, if not clear war material,, 
at least articles susceptible of direct use in the furtherance 
of belligerent operations. But beyond these simple prin
ciples there is little common agreement. Numerous 
treaties have from time to time determined the list of 
contraband articles as between the parties to them, and, 
whilst Powers commonly neutral have commonly made it 
a point of policy to secure the exemption of products of 
special profit to their commerce, Powers of belligerent 
tendencies have, on the contrary, sought to leave 
unfettered the discretion of their Prize Court judges.
But even in these most deliberate of national acts 
no one Power has displayed thorough consistency of 
opinion1.

Two broad views do, however, extricate themselves Diver- 
from the controversies of writers and the conflicts of^®“^of 
practice. On the one hand, Continental authorities, fol- nentaland 
lowing in the wake of the Powers of the Armed Neutral- Anferican 
ities, evince a desire to determine the nature of Contra- ^c^njn 
band for all time and in all cases, without reference to tion of 
special circumstances, by confining the term by a hard 
and fast limitation to arms and warlike stores. On the 
other hand, English and American practice repudiates 
any such all-comprehensive definition, and adopts a 
classification suggested by Grotius1 2. Some things, as 
arms, are, said the great Dutchman, of use in war only; 
others, serving only for pleasure, are of no warlike utility, 
while objects of a third group {res ancipitis usus) are of 
an ambiguous nature, being of use alike in peace and war.
English and American authorities, embracing this distri- Anglo- 
bution, pronounce objects of the first class found in a par- p^ctice*1 
ticular situa tion to be always contraband, admit the applies the 
universally innocent complexion of those of the second, 0f««Qcca- 
and determine the denomination of an article of the third sional

1 See Manning, Law of Nations (Ed. Amos), Book v., Chap. vn.
2 Grotius, De Jure Belli ac Pads, hi. 1. 5.
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Contra
band” to 
res ancipi■ 
tis usus.

The 
British 
rule set 
forth by 
Sir W. 
Scott, 
1799.

order, in default of treaty stipulation, by the particular 
circumstances of its special surroundings1.

It is difficult to see how the rigid line of distinction 
for which Continental authors in the main contend can 
in fact be practically drawn. The mere catalogue of 
weapons themselves and of the other ordinary furniture of 
the arsenal undergoes constant change with the rapid 
advances of the modern science of destruction. “ It 
“ is the usus bellici” says Chancellor Kent, “ which 
‘'determine an article to be contraband, and as articles 
“ come into use as implements of war, which were before 
“innocent, there is truth in the remark, that as the 
“ means of war vary and shift from time to time, the law 
“shifts with them; not, indeed, by the change of prin- 
“ ciples, but by a change in the application of them to new 
“cases, and in order to meet the varying uses of war1 2.” 
And the supply of fresh provisions or of a few tons of 
steam coal, goods which are capable of most innocent 
employment, may in certain eventualities exercise a 
greater effect on the operations of a war than the fur
nishing of a thousand stand of arms.

The English and American practice takes into account, 
and fairly meets, these simple and obvious difficulties.

“I take,” said Sir William Scott in 1799 in con
demning provisions3 captured on board a neutral vessel 
making for Brest, “the modern established rule to be 
“this, that generally they are not contraband, but may 
“ become so under circumstances arising out of the par
ticular situation of the war, or the condition of the 
“parties engaged in it. The Court must therefore look 
“ to the circumstances under which the supply was sent.

1 Halleck, International Law, Chap. xxvi. Woolsey, Introduction,
§ 195. Kent, International Law (Ed. Abdy), Chap. ix. .

2 Kent, International Law (Ed. Abdy), Chap. ix. p. 359.
3 Dutch cheeses specially suited for ships’ stores. In the case of the 

“Zelden Rust” similar goods destined for Corunna were likewise con
demned, but in the case of the like cargo of the “Frau Margaretha” on 
the previous day further proof was ordered, the destination being 
Quimper, an ordinary commercial port. 6 C. Rob. 92—95.
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“ Among the circumstances which tend to preserve 
“ provisions from being liable to be treated as contraband, 
“ one is, that they are of the growth of the country which 
“exports them1. In the present case, they are the pro
duct of another country, and that a hostile country; 
“and the claimant has not only gone out of his way for 
“ the supply of the enemy, but he has assisted the enemy’s 
“ ally in the war by taking off his surplus commodities.

“ Another circumstance to which some indulgence, by 
“the practice of nations, is shewn, is, when the articles 
“are in their native and unmanufactured state. Thus 
“iron is treated with indulgence, though anchors and 
“other instruments fabricated out of it are directly con- 
“ traband. Hemp is more favourably considered than 
“cordage; and wheat is not considered as so noxious a 
“commodity as any of the final preparations of it for 
“ human use. In the present case, the article falls under 
“ this unfavourable consideration, being a manufacture 
“ prepared for immediate use.

“ But the most important distinction is, whether the 
“ articles were intended for the ordinary use of life, or 
“ even for mercantile ships’ use; or whether they were 
“ going with a highly probable destination to military use ? 
“ Of the matter of fact on which the distinction is to be 
“ applied, the nature and quality of the port to which the 
“ articles were going is not an irrational test; if the port 
“ is a general commercial port, it shall be understood that 
“ the articles were going for civil use, although occasionally 
“a frigate or other ships of war may be constructed in 
“ that port1 2. Contra, if the great predominant character 
“ of a port be that of a port of naval military equipment, 
“ it shall be intended that the articles were going for mili
tary use, although merchant ships resort to the same 
“ place, and although it is possible that the articles might

1 The “Twee Juffrowen,” 4 C. Rob. 242. The “Evert,” Ibid. 354.
2 The “Neptunus,” 3 C. Rob. 108. The “Twende Brodre,” 4 C. Rob. 

33. The “Nostra Signora de Begona,” 5 C. Rob. 97. The “Frau 
Margaretha,” 6 C. Rob. 92.
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The 
British 
doctrine 
represents 
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to do 
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justice in 
situations 
of diffi
culty.

Preemp
tion a 
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of strict 
belligerent 
right.

“ have been applied to civil consumption; for it being 
“impossible to ascertain the final use of an article anci- 
“ pitis 'usus, it is not an injurious rule which deduces both 
“ ways the final use from the immediate destination; and 
“ the presumption of a hostile use, founded on its destina- 
“ tion to a military port, is very much inflamed, if, at the 
“ time when the articles were going, a considerable arma- 
“ment was notoriously preparing, to which a supply of 
“ those articles would be eminently useful1.” .

It is hard for an Englishman to understand the abuse 
which has been heaped upon these principles under the 
unpopular style of “ Occasional Contraband1 2.”

The doctrine of Occasional Contraband simply repre
sents an attempt to secure real and constant justice by a 
consideration of the equities of each individual case. It is 
difficult to appreciate the hardship therein involved, unless 
indeed it be desired to call in question the good faith and 
impartiality of British and American Courts.

Strangely enough the unpopularity, which has befallen 
the British and American mode of dealing with res and- 
pitis usus, is shared by the British and American practice 
of Preemption, which permits the substitution in certain 
cases of the compulsory purchase of neutral contraband 
property in lieu of its outright condemnation3. Preemp
tion has doubtless been improperly exercised in days gone 
by4, but, however arbitrary and tyrannical its character 
when extended to innocent merchandise, it must be a real 
mitigation of strict belligerent right when applied exclu
sively to obvious contraband, and might well be allowed, 
so it would seem, in the case of articles of ambiguous use5.

The exercise of the much-abused belligerent “ Right of

1 The “Jonge Margaretha,” 1 C. Rob. 193. The ‘‘Edward,” 4 C. 
Rob. 68. The “Ranger,” 6 C. Rob. 125.

2 Gessner, Le Droit des Neutres, Chap. i.
3 Ibid. pp. 132—140.
4 Heffter, Le Droit International, Liv. n. § 161, Geffcken’s Note 11, 

Chap. viii.
5 Halleck, Int. Laiv, Chap. xxvi. § 26. Manning, Law of Nations, 

Book v. Chap. vm.
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Preemption ” is, in fact, in its proper guise and as set out 
in present Anglo-American practice, neither more nor less 
than the grant of a special grace to a neutral proprietor, 
and within these limits can be hardly other than obviously 
legitimate.

In early days the attempt to supply a belligerent with The 
arms or other direct material assistance in his war was apt j^nt of 
to be visited with condign punishment at the hands of the 
injuriously affected opponent. The penalty incurred by trader 
the contraband trader is now commonly limited to the 
confiscation of the contraband cargo1, and no liability 
attaches to the carrier beyond the loss of freight and and of the 
expenses. This rule, however, suffers exception in British contra- 
and American practice in certain special cases. band-

“I do not know,” said Sir William Scott in 1798,
“ that, under the present practice of the law of nations,
“ a contraband cargo can affect the ship. By the ancient 
“law of Europe such a consequence would have ensued;
“ nor can it be said that such a penalty was unjust, or 
“ not supported by the general analogies of law; for the 
“ owner of the ship has engaged it in an unlawful com- 
“merce. But in the modern practice of the Courts of 
“ Admiralty of this country, and I believe of other nations 
“ also, a milder rule has been adopted, and the carrying of 
“ contraband articles is attended only with the loss of 
“ freight and expenses; except where the ship belongs to 
“ the owner of the contraband cargo, or where the simple 
“ misconduct of carrying a contraband cargo has been 
“ connected with other malignant and aggravating circum- 
“ stances1 2.”

1 The Ordonnances of France before 1681 displayed in this regard 
singular lenity, and authorized the seizure of the contraband goods 
themselves only on payment of the value. In the same spirit Franklin 
in 1785 attempted to substitute detention for confiscation. Treaties of 
Prussia and United States, 1785 (Art. xm.), 1799 (Art. xin.), and 1828 
(Art. xii.).

2 The “Ringende Jacob,” 1 C. Rob. 90. See also the “Mercurius,” 
Ibid. 288 n., the “Jonge Tobias,” Ibid. 329, the “Neutralitet,” 3 C. Rob. 
295.
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In virtue of this practice innocent goods are con
demned by infection when found in company with contra
band merchandise of the same proprietor1, and the ship
owner who engages in the sale of contraband with his own 
craft involves his vessel in the fate of his goods2. The 
vessel is likewise condemned where the facts of the case, 
such as the employment of false papers or other means of 
deception, point to an active share on the part of the ship
owner in the course of the penalised commerce, or to an 
improper attempt to cover the cargo3.

The responsibility of the carrier commonly terminates 
with the discharge of the incriminated merchandise, and 
he is free to return on his home voyage without inter
ference on the score of his outward trade.

The obnoxiousness of contraband trading consisting in 
the union of the nature of the goods as useful for war with 
their intended employment, a hostile destination is a 
necessary ground for any belligerent seizure. The cha
racter of the destination would commonly be sufficiently 
proved by reference to the port of discharge of the vessel. 
A simulated and innocent may, however, cover a real 
hostile destination, and, if the existence of fraud in this 
respect be made apparent, the condemnation of the goods 
and possibly of the vessel may well follow.

In the early days of the present century British Courts 
were frequently called upon to deal with the fraudulent 
attempts of neutrals to evade confiscation on account of 
breach of “the Rule of 1756” and its later extension by 
landing the dangerous goods for a brief period at a neu
tral port, thus breaking, as the interested merchants con
tended, the continuity of the voyage between the bellige
rent colony and the European port of import or export. 
In February 1800, in the case of the “ Polly,” an American

1 The “Staadt Embden,” 1 C. Rob. 26.
2 The “Sarah Christina,” Ibid. 242. The “Jonge Tobias,” Ibid. 329.
3 Halleck, International Law, Chap. xxvi. § 5. The extension of the 

penalty beyond the contraband goods themselves is strongly condemned 
by many Continental jurists as lacking the support of modern general 
International Law. Gessner, Le Droit des Neutres, pp. 123—131.
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vessel taken on a voyage from Marblehead to Bilboa with British 
a cargo consisting in part of Spanish colonial produce, 
some portion of which had been brought on in the same 
ship from Havannah and reshipped after landing at 
Marblehead, the remainder transshipped in the same port, 
in each case after the payment of the American import 
dues, Sir William Scott expressed a strong opinion that 
the landing of the goods and the payment of duty must 
be held a test of the bona fides of the act of importa
tion, sufficient at least to throw upon the captor the 
burden of showing that the transaction was merely colour
able1. In the similar case of the “ Maria” in September 
1805, however, the same great judge declared that the 
sole point for the decision of the Court was that whether 
the voyage in question was to be considered as a continued 
voyage, in which event the cargo would be liable to con
fiscation. And, said he, “ It is an inherent and settled 
“ principle in all cases in which the same question can have 
“come under discussion, that the mere touching at any 
“ port without importing the cargo into the common stock 
“of the country will not alter the nature of the voyage,
“ which continues the same in all respects, and must be 
“ considered as a voyage to the country to which the vessel 
“ is actually going for the purpose of delivering her cargo at 
“ the ultimate port2/’ The principle underlying this judg
ment, the principle that in judging of the legitimacy of a 
certain course of trade reference must be had to the real and 
ulterior destination of the merchandise existing in the mind

1 The “Polly,” 2 C. Rob. 369. In the following year the King’s 
Advocate expressed the opinion that “landing the goods and paying 
“the duties in the neutral country breaks the continuity of the voyage,
“and is such an importation as legalises the trade, although the goods 
“be reshipped in the same vessel, and on account of the same neutral 
“proprietors, and to be forwarded for sale to the mother country, or the 
“Colony.” Papers respecting Austria, &c. 1808, pp. 229—230.

2 The “Maria,” 5 C. Rob. 368. Before the decision of this case it had 
become known to the British Courts that a regular system of “breaking 
continuity” had been established in certain American ports, the nominal 
payment of heavy. import dues being neutralised by immediate draw
backs. Sir W. Grant in the “William,” Ibid. 404.

W. 33



514 THE SCIENCE OF INTERNATIONAL LAW.

and
American
practice.

of the trader at the place of loading, and that no voyage, 
illegitimate in its inception on the ground of its ultimate 
goal, can change its character in consequence of the inter
position by design or otherwise of an intermediate port, 
has become famous as the “ Doctrine of Continuous 
“ Voyages.” “The truth/' said Sir William Grant in 1806 
in the case of the “ William/' another American vessel 
breaking her voyage at Marblehead between a Spanish 
colony and Spain, “may not always be discernible, but 
“ when it is discovered, it is according to the truth and not 
“ according to the fiction that we are to give to the trans
action its character and denomination. If the voyage 
“ from the place of lading be not really ended, it matters 
“ not by what acts the party may have evinced his desire 
“ of making it appear to have ended. That those acts have 
“been attended with trouble and expense cannot alter 
“ their quality or their effect. The trouble and expense 
“may weigh as circumstances of evidence to shew the 
“ purpose for which the acts were done ; but if the evasive 
“ purpose be admitted or proved, we can never be bound 
“ to accept as a substitute for the observance of the law, 
“ the means, however operose, which have been employed 
“ to cover a breach of it1."

This doctrine was extended by its original British pro
pounders solely to breaches of “ the Rule of 1756," and to 
cases of fraudulent trade with the enemy on the part of 
British subjects. During the American Civil struggle, 
however, the Supreme Court laid hold of the principle, 
and applied it extensively to deal with the countless flight 
of contraband traders and blockade-runners who found 
in Nassau and other British West Indian harbours 
convenient intermediate stations for the carrying on of 
their illegitimate commerce with the Confederate ports1 2.

1 The “William,” 5 C. Rob. 396.
2 An extraordinary traffic was driven by British traders with the 

Confederates through the port of Matamoras on the Mexican bank of the 
Rio Grande, the goods being secretly conveyed by lighters from the 
Mexican to the United States’ side of the river. See the graphic language



ABNORMAL INTERNATIONAL LAW. 515

American cruisers captured many vessels in the outward 
voyage from Europe, and the American judges made light 
of their professed destination to neutral ports. “ The 
“interposition of a neutral port,” declared the Court in 
the case of the “ Bermuda,” a vessel taken when carrying 
articles of a contraband nature on a voyage from England 
to Nassau, “between neutral departure and belligerent 
“ destination, has always been a favourite resort of contra- 
“ band carriers and blockade-runners. But it never avails 
“them when the ultimate destination is ascertained. A 
“ transportation from one port to another remains con- 
“ tinuous, so long as intent remains unchanged, no matter 
“ what stoppages or transshipments intervene1.”

The newly forged weapon was wielded with sweeping 
effect, and goods susceptible of warlike use were freely 
condemned though taken en route between neutral port 
and neutral port, when circumstances made it in any way 
probable that their ultimate destination was the Con
federate service.

The utmost extension of the principle was reached in The case
the case of the “ Springbok.” This vessel, a British craft,
which left London on December 9, 1862, with a mixed bok,”

1863cargo, only a small proportion of which consisted of articles ’ 
of a contraband nature, was captured by an American 
cruiser on February 3, 1863, when steering on the direct 
route for Nassau. In the District Court of New York,
Mr Justice Betts condemned both ship and cargo on the 
broad ground that the vessel was, at the time of capture, 
laden wholly or in part with contraband of war destined 
for the use of the enemy, and that the real destination of 
the vessel and cargo was not Nassau, but some undefined 
blockaded port of the Southern States. The Supreme 
Court on appeal decreed restitution of the vessel, holding 
that, while her papers were regular and set out a neutral

of Mr Seward in his despatch to Lord Lyons, May 12, 1863. U. S. Diplo
matic Correspondence, 1863, p. 535.

1 The “Bermuda,” 3 Wallace, 551. Cited in Wheaton, Elements of 
International Law (Ed. Boyd), § 508 b.

33—2
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destination, there was no evidence that her owners had 
any interest in, or any knowledge of, the ulterior destina
tion of, the cargo. The condemnation of the cargo was, 
however, confirmed on the ground that the voyage of the 
goods from London to Nassau, and thence, after transship
ment, to a Southern port, must be held in law as in the 
design of the proprietors one and the same venture. This 
decision, it is very evident, materially extended the risks 
of the neutral trader in the interests of the belligerent, 
and it has accordingly been made the subject of severe 
and not unmerited adverse criticism at the hands of sup
porters of the freedom of neutral commerce1.

Last and perhaps chief among the liabilities of the 
neutral trader is that incurred by surrender to the temp
tation afforded by the high profits of blockade-running.

A blockade consists in the interruption by a belligerent 
of maritime communication between the outside world and 
a port or other sea-washed territory in the possession of 
his enemy. The unquestioned practice of centuries per
mits the adoption of such a proceeding as a measure of 
effective war1 2, and approves the punishment of the neutral 
who sins against the right of the belligerent in this regard. 
Any portion whatsoever of coast, which is in exclusive 
hostile occupation, may be subjected to the exercise of 
this right, which is by no means confined, as Napoleon 
boldly asserted in the famous Decree of Berlin, to fortified 
places alone3.

Four circumstances must, however, unite before a 
neutral may be penally affected under the operation of 
the law of blockade.

(1) There must he an actual blockade, and that effec
tively maintained. There must be a blockade in fact.

1 Revue de Droit International, 1875, p. 241, and 1882, p. 328.
2 A blockade, unlike a siege, is not necessarily instituted as a means 

of reducing the invested place: though justifiable only as a measure of 
war, it may represent nothing more than a determined attempt to put 
stress upon the Government of the blockaded quarter through the agency 
of commercial suffering.

3 Heffter, Droit International, Liv. n. § 154, Geffcken’s Note 4.
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No mere proclamation, however formal, setting out the there must 
existence of a blockade will suffice to legalise the capture actual^ 
of vessels communicating with the place declared to be blockade 
blockaded1: the presence and vigilance2 of blockading main-^ 
vessels must support the statements of the issuer. Ataine(i- 
“ paper blockade ” is no legal blockade. Civilisation has 
now spoken the decisive word as to the nature of the 
proceedings of France and Great Britain in the days of 
the Continental System, and has, it is to be hoped, made 
the paper blockade of a whole empire a thing of the past.

Moreover, to constitute a valid blockade, not only 
must there be an actual forcible interception of communi
cation with the coast declared under blockade, but the 
force employed must be reasonably adequate for the per
formance of its task. What amount of force is fairly 
sufficient to maintain an effective blockade must be a 
question to be resolved by reference to the coast affected 
and all the attendant circumstances. The Powers of the 
First Armed Neutrality required for the establishment of a 
valid blockade of any port that the belligerent assuming to 
institute such a measure should, by a disposition of vessels 
anchored and sufficiently near, make the attempt to enter 
manifestly dangerous3. The same provision was adopted by 
the parties to the neutral league of 1800. In the Conven
tion of 1801, however, Russia was content to adopt a less 
onerous condition, and to substitute for the double neces
sity of vessels anchored and sufficiently near the alterna
tive requirement of vessels anchored or sufficiently near.
And the signataries of the Declaration of Paris of 1856 
were satisfied to put on record the yet more general rule 
that ‘ Blockades, in order to be binding, must be effective, “Block- 
“ that is to say, maintained by a force sufficient really to Ending*56
“prevent access to the coast of the enemy.” This broad mustbe M

effective.
1 The “ Mercurius,” 1 C. Rob. 83. The “Betsey,” Ibid. 93. The 

“ Juffrow Maria Schroeder,” 3 C. Rob. 147.
2 The mere permissive entry under special licence from the blockaders 

of any large number of vessels will in itself invalidate the blockade of 
any port.

3 Art. 4, ante, p. 304.
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principle is by reason of its very generality better suited 
than more detailed rules to the conditions of maritime 
warfare of to-day. No more effective blockade could well 
be devised than that maintained by a strong service of 
swift steamers cruising on regular stations off the affected 
coast.

As the blockade commences, so it also ceases, with 
the fact of its effective maintenance. Sir William Scott 
in 1799, distinguishing between a blockade by simple fact 
only and a blockade by a notification accompanied with the 
fact, ruled that, in the case of the former, the blockade must 
be held to come to an immediate end with the cessation 
of the fact. In the case of the latter, however, he declared 
himself disposed to think that, primd facie, the blockade 
must be supposed to exist until its public repeal. “ It is,” 
he said, “ the duty undoubtedly of a belligerent country, 
“ which has made the notification of blockade, to notify in 
“ the same way, and immediately, the discontinuance of it: 
“ to suffer the fact to cease and to apply the notification 
“ again at a distant time would be a fraud on neutral 
“ nations; and a conduct which we are not to suppose any 
“ country would pursue. I do not say that a blockade of 
“ this sort may not in any possible case expire de facto: 
“ but I say, such a conduct is not hastily to be presumed 
“against any nation; and, therefore, till such a case is 
“ clearly made out, I shall hold, that a blockade by notifi- 
“ cation is, primd facie, to be presumed to continue till 
“the notification is revoked1.” This ruling goes no 
further than to throw the onus of proof of the dis
continuance of a de facto blockade upon the trader 
claiming immunity for its breach. The American Secre
tary, Mr Seward, advanced to greater lengths in 1861. 
On May 11 in that year the “Niagara” appeared off 
Charleston, and continued warning off neutral ships until 
the 15th, when she left. On the 28th the “Minnesota”

1 The “ Neptunus,” 1 C. Rob. 171. The “ Vrow Johanna,” 2 0. Rob. 
109.
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took up the vacated position1. In face of these facts 
Mr Seward contended that the blockade of the port of 
Charleston was carried into effect on the 11th, and had 
been neither abandoned, relinquished, nor remitted. “ I 
“ hasten,” he wrote to Lord Lyons, “ to express the dissent 
“ of this Government from the position which seems to be 
“ assumed by your note, that that temporary absence im- 
“ pairs the blockade and renders necessary a new notice of 
“ its existence. This Government holds that the blockade 
“took effect at Charleston on the 11th day of this month,
“and that it will continually be in effect until notice of 
“ this relinquishment shall be given by Proclamation of the 
“ President of the United States2.” This contention seems 
more in harmony with the spirit of the age of paper 
blockades than with that of a period wherein blockades to 
be binding must be effectively maintained. The con- a blockade 
tinuity of the effective maintenance of a blockade is irrupted 
not, indeed, broken by a mere temporary and accidental by a purely 
absence of the blockading squadron from its post, such an(j tem_ 
as that involved in the pursuit for a reasonable distance P°rary 
of a suspected blockade-runner; nor by such an un- stance or 
avoidable and unlooked-for circumstance as the driving ^s^teo{ 
off of the blockaders by real stress of weather3. But storm, 
the blockade is absolutely brought to an end if the to an°endS 
blockading vessels be forced to retire before a superior with^the 
force of the enemy4, or be withdrawn for other and driving off 
distinct employments, however temporary. After the occur
rence of such a circumstance of interruption the complete aders. 
ceremonial of institution and notification must be re
hearsed afresh before the blockade can be held to be 
reestablished5.

(2) The blockade must have been established under the (2) An au- 
sanction of sufficient authority. A blockade to be legally

tion.

1 Mountague Bernard, Neutrality of Great Britain, p. 237.
2 Mr Seward to Lord Lyons, May 27, 1861. Ibid. p. 238.
3 The “Frederick Molke,” 1 C. Rob. 87. The “Columbia,” Ibid. 154.
4 The “ Triheten,” 5 C. Rob. 65.
5 The “Hoffnung,” Ibid. 112.
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binding must be a state measure. It may be a direct 
state measure instituted under formal ministerial notice, 
or by an officer in pursuance of special instructions from 
his Government; or it may be but indirectly a state mea
sure, being established de facto by a belligerent com
mander in the exercise of the general powers ordinarily 
committed to him. But in this last case, as, for example, 
when the naval commander on a distant station institutes 
a blockade without awaiting the prior express authorisa
tion of his home authorities, the neutral trader can only 
be injuriously affected if the action of the officer be subse
quently formally adopted by his Government1.

(3) The existence of the blockade must have been 
brought within the knowledge of the blockade-runner. The 
method of acquisition of such knowledge would seem, in 
principle, a matter of little moment, provided the acqui
sition be certain and definite1 2. Custom dictates the issue 
by a belligerent upon the institution of a blockade of some 
kind of express formal notification of the circumstance to 
neutral traders, as well as to his own no less interested 
subjects. Practice, however, differs as to the form of noti
fication which is held necessary to affect the neutral with 
guilty knowledge. According to the Anglo-American 
rule, a public notification given by the belligerent to a 
neutral Government is ordinarily sufficient to convict all 
subjects of that Government of the requisite guilty intent, 
provided that the statements of the notice are fully borne 
out by the facts of the actual blockade3. When no such

1 The “ Rolla,” 6 C. Rob. 364.
2 See the judgment of the Judicial Committee of the Privy Council in 

Northcote v. Douglas (the “Franciska”), 10 Moore, P. G. C. 57.
3 The “ Franciska,” 10 Moore, P. G. G. 59. This was a test-case 

concerning several vessels captured by British ships blockading Riga in 
1854. Diplomatic notification had been made to various neutral Powers 
of a blockade of all Russian ports in the Baltic, while actual operations 
were confined to the coast of Courland. Restoration was granted in the 
case of vessels attempting ingress. In the earlier case of the “ Henrick 
and Maria ” (1799) where a neutral master, having been warned by the 
commander of a British blockading vessel not to approach ‘ ‘ any Dutch 
port, ” was subsequently found attempting to enter the port of Amsterdam,
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public notice has been issued, as must be the case when 
a blockade is de facto established by a naval commander 
under his general powers and without special instructions 
from his home authorities, a special direct warning must, 
in general, be given, at least to vessels entering the affected 
port1. When public notice is given to neutral Govern
ments only, a reasonable time must be allowed for the 
spreading of the warning by those Governments to their 
subjects2, and the Courts will take into favourable consi
deration the special cases of vessels sailing from then- 
home ports before the issue of the notice of the blockade. 
No special warning whatever is required to be given to 
vessels quitting a blockaded port, when a reasonable in
terval has elapsed after the institution of the blockade, 
the condition of the port being fairly assumed to be under 
such circumstances well known to all seamen within it3. 
And, although the proof of knowledge by common fame is 
looked upon by the Courts with strong disfavour, general 
notoriety may in certain cases be . sufficient to affect the 
blockade-runner without special notice on the spot, as, for 
example, when a master, who admits himself to be cog
nisant of a de facto blockade, still steers for the invested 
port4.

The practice of most of the Continental States is more 
lenient to the wouldbe blockade-runner, and requires that 
direct individual notice should in every case be given by 
some vessel of the blockading squadron to the neutral 
master before the seizure of his vessel as a blockade- 
runner5. In pursuance of this rule all merchantmen 
approaching a blockaded coast are individually warned off,
which was in actual fact the only Dutch port under blockade, Sir William 
Scott granted restitution on the ground of the illegality of the notice, it 
being clearly bad as going beyond the obvious facts. 1 C. Rob. 146.

1 The “ Vrouw Judith,” Ibid. 150. The “Columbia,” Ibid. 154.
2 The “ Jonge Petronella,” 2 C. Rob. 131.
s The “ Yrouw Judith,” 1 C. Rob. 150.
4 The “Tutela,” 6 C. Rob. 177. The “Franciska,” 10 Moore, P. C. G. 

57.
5 Gessner, Droit des Neutres, pp. 179 et seqq. Bulmerincq, Droit des 

Prises Maritimes in the Revue de Droit International, 1878.
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the fact of the warning being endorsed on each ship's 
register, and seizure only follows when subsequent conduct 
convicts the master of a continued intent to attempt 
entrance. The issue to its neutral neighbour by the 
belligerent Government of a public notification of the 
existence of a blockade thus becomes a mere act of inter
national courtesy, and, as proof of knowledge on the part 
of the neutral merchant, only supplements the direct 
warning by the blockading squadron1.

(4) There must be some act of violation of the blockade.
Neutral vessels, which chance to be lying within a 

belligerent port at the moment of the appearance off the 
coast of a hostile blockading squadron, are, on grounds of 
clearest justice, held entitled to withdraw in ballast or 
with cargo already laden2, and it is customary for belli
gerents to issue a formal notification of the institution of a 
blockade to neutrals so situated, and to appoint a reason
able, although limited, period within which they may 
quietly withdraw. No neutral merchantman can, how
ever, set up any claim to enter a port after the institution 
of a blockade thereat, even though the entry be merely 
for the purpose of bringing away property purchased by a 
neutral merchant before the institution3; and the lading 
of new cargo within the port after the establishment of 
the blockade will furnish good ground for condemnation 
of the whole venture, even though the vessel so lading quit 
the harbour within the time allowed for the withdrawal 
of innocent neutral commerce4.

The stringency of a blockade may indeed be relaxed 
in two peculiar cases. After the expiration of the

1 Gessner, whilst requiring special notification in all cases for the 
warning of the subjects of neutral Powers, declares that a diplomatic no
tification is an essential condition of the validity of a blockade. He thus 
requires the combination of both forms of notice for the condemnation 
of a blockade-runner. He admits, however, that in the case of very 
distant ports the general notification may be presumed in anticipation. 
(Droit des Neutres, pp. 181—190.)

2 The “ Yrouw Judith,” 1 C. Rob. 150.
3 The “ Comet,” Edwards, 32.
4 The “ Calypso,” 2 C. Rob. 298.
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period appointed for the withdrawal of ordinary neutral 
private vessels, and at any time during the continuance 
of the investment, men-of-war flying the flags of neutral 
Powers are commonly by courtesy permitted to com
municate with the blockaded port, and to maintain 
the public correspondence of their own or other neutral 
Governments with their respective consular or diplo
matic agents. It behoves such licensed carriers, how
ever, to see to it that their privilege does not become 
a cloak for illegitimate dealings. The acting British 
Consul at Mobile in 1863 having placed on board 
H.M.’s ship “ Vesuvius ” for conveyance to Havannah a 
large sum of money belonging to the State of Alabama, 
and destined to pay in London interest due from that 
State to British bondholders, the offender, Mr Magee, was 
promptly dismissed from the British service, and Lord 
Lyons was instructed to apologise to the United States 
Government for conduct on the part of a British civil 
servant, which was “ entirely at variance with the duties 
“ of an agent of a neutral Power1.” In any case the com
munication of neutral vessels of war with a coast under 
blockade is, as Vice-Admiral Milne clearly intimated to the 
officers of his fleet in 18631 2, permissive only, and not of 
strict right. Further, the entry within a blockaded har
bour of any neutral vessel, whether merchantman or man- 
of-war, may be excused, where it is the result of absolute and 
unavoidable necessity, although the plea of distress will 
under such circumstances be in the case of a merchantman 
closely scrutinised3, and condemnation may well ensue 
when the facts point to the lack of good faith on the part 
of the master, or to the absence of any real necessity4.

1 Lord Lyons to Mr Seward, March 1, 1863. Diplomatic Corre
spondence of the United States, 1863, p. 460. See also Ibid. p. 446.

2 Circular of Vice-Admiral Milne, Eeb. 16,1863. Diplomatic Correspond
ence of the United States, 1863, p. 474.

3 The “Hurtige Hane,” 2 C. Rob. 124. The “Neutralitet,” 5 C. Rob. 
30. The “ Charlotta,” Edwards, 252.

4 The “Charlotte Christine,” 6 C. Rob. 101. The “Cute Erwartung,” 
Ibid. 182.
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A blockade But with these main exceptions a blockade is, after its 
fringed by due institution, infringed by any attempted communication 
any act of between the invested area and the outside world by means 
ingress or of any channel covered by the blockading squadron1, 
egress. whether by egress or by ingress2.
Does sail- In accordance with Anglo-American practice the mere 
blockaded fact of sailing with intent to enter a blockaded port, 
stitutea knowledge of the existence of the blockade in fact being 
breach of possessed by the master or owner, constitutes per se good 

cause of condemnation. Moreover, when a public notifi
cation of the institution of a blockade has been made to 
neutral Governments, their subjects are presumed to be 
acquainted with the fact of its existence: the onus of 
proof of the possession by the master or owner of know
ledge of the actual condition of affairs being only thrown 
upon the captor in the case of the sailing of a vessel for 
a port which is under a de facto and not formally notified 
blockade3.

It is a necessary consequence of the Continental doc
trine with regard to notification that the act of sailing for 
a blockaded port with full knowledge of the condition of 
affairs there must be held innocent, legal responsibility

blockade ? 
Diverg
ence of 
Anglo- 
American 
and Con
tinental 
practice.

1 A blockade is not violated by traders who communicate with the 
invested place by channels not under the control of the blockading 
squadron, as, for example, by interior canals connected with the sea at 
some point beyond the blockaded area. The “Ocean,” 3 C. Rob. 297. 
The “ Stert,” 4 C. Rob. 65.

2 The “Frederick Molke,” 1 C. Rob. 86. The “Vrouw Judith,” 
Ibid. 150.

3 The “ Neptunus,” 2 C. Rob. 110.
In the old days before the introduction of steam and the telegraphic 

wire a vessel was held justified in setting sail for a distant port long 
under blockade on the mere conjecture that the blockade might have 
been raised, provided that inquiry as to its continuance or cessation were 
proposed to be made at some proper intermediate port, by preference at 
a port of the blockading Power. But the Courts were strict against the 
pretence of inquiry on the spot, regarding it as commonly a mere cloak 
for attempted fraud. With the acceleration of communication the occa
sions for the application of this relaxation have become correspondingly 
infrequent. See the “Betsey,” 1 C. Rob. 332. The “Posten,” Ibid. 
335 note. The “Spes” and the “Irene,” 5 C. Rob. 76. The “Shepherdess,” 
Ibid. 262.
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only attaching to the master upon the fact of his receipt 
of warning from some vessel of the blockading squadron1.
This practice seems to open a wide door for evasion. The 
popularity of the rival principle has. however, been in no 
whit increased by the action of the American Courts 
during the contest with the South. Not only did they 
condemn neutral vessels captured whilst steering directly 
for blockaded ports, but, by an altogether novel extension Applica- 
of the doctrine of Continuous Voyages, they held that united ^ 
where the ultimate destination of a vessel or cargo was a ^at-^so£f 
blockaded port, that vessel or that cargo might be seized trine of 
and confiscated for an attempted violation of blockade ^“"oug 
whilst on the outward voyage from the neutral port of Voyages 
lading to an intermediate neutral port2. ades.°C "

The universally recognised penalty for a breach of The 
blockade is the confiscation of the offending vessel and 
commonly of the cargo also at the hands of the injured the 
belligerent, the corporal punishment of the blockade- ^Cnerde 
runner approved by ancient authority3 being now entirely 
a thing of the past. The act of violation is naturally 
and primarily an offence of the ship, and not only is the 
vessel herself immediately and directly involved in the 
consequent punishment, but, under the rule of infection, 
all property of the shipowner found on board the vessel is 
comprised within the same condemnation. Moreover the 
presumption stands clear that any attempt to enter a 
blockaded port is made in the service of the cargo4, and 
when therefore the owner of any portion of that cargo 
was, or might have been, cognisant of the existence of the 
blockade, or constituted the master his agent, he will be 
held a party to the acts of the vessel. The proprietor, 
not being the shipowner, of non-contraband goods laden

1 Gessner, Droit des Neutres, pp. 203 et seqq. Heffter, Droit Inter
national (Ed. Geffcken), Liv. n. § 156. Woolsey, Introduction, § 204.

2 The “Springbok,” and the “Stephen Hart,” Kent’s International 
Law (Ed. Abdy), Chap. ix. pp. 371 et seqq.

3 Grotius, De Jure Belli ac Pads, hi. 1. 5. Vattel, hi. 7, 117. Woolsey, 
Introduction, § 205.

4 The “ Alexander,” 4 C. Rob. 93,



526 THE SCIENCE OF INTERNATIONAL LAW.

When is 
the
offence of 
blockade
running 
deposited?

on board a vessel found attempting to break a blockade 
can, however, save his property from condemnation by 
positive proof that he might well have been and was 
actually ignorant of the existence of the blockade, and 
that his goods were in no way bound by the acts of the 
master of the blockade-running craft1.

In accordance with the Anglo-American practice a 
blockade-running vessel is confiscable not only when 
captured on the outward voyage to, or in the attempt 
to enter or depart from, the blockaded port, but also if 
she be subsequently taken at any point on the same 
voyage1 2, provided the blockade be at the time of her 
capture still in existence3. Continental authorities, how
ever, hold the offence of the blockade-runner, like that 
of the contraband trader, deposited at the zenith of his 
success, and acquit the vessel, which has committed a 
breach of blockade, of all consequent liability, when once 
she has on her home voyage escaped the pursuit of the 
blockading squadron4.

1 The “Mercurius,” 1C. Rob. 80. Bluntschli, Droit International 
Codijie, § 840. Kent, International Law (Ed. Abdy), Chap. ix. p. 374.

2 The “ Welvaart Van Pillaw,” 2 C. Rob. 128. Wheaton, Elements, 
§ 523. Kent, International Laiv (Ed. Abdy), Chap. ix. p. 375.

3 The “ Lisette,” 6 C. Rob. 387.
4 Gessner, Droit des Neutres, p. 213. Heffter, Droit International (Ed. 

Geffcken), Liv. n. § 156, Note 11. Bluntschli, Droit International Codijie, 
§ 836.
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