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CHAPTER I.

THE SAINT CROIX RIVER: COMMISSION UNDER 
ARTICLE V. OF THE JAY TREATY.

“And that all disputes which might arise in 
0ngmai Boundaries fu^ure 011 ^he subject of the boundaries of the

said United States may be prevented, it is 
hereby agreed and declared, that the following are, and shall 
be their boundaries, viz.” Such are the introductory words of 
the second article of the treaty of peace signed at Paris Sep
tember 3,1783, by D. Hartley on the part of Great Britain, and 
by John Adams, B. Franklin, and John Jay on the part of the 
United States. Then follows the description of the boundaries, 
which is the same as that contained in the second of the x>ro- 
visional articles of peace signed at Paris November 30,1782, on 
the part of Great Britain by Richard Oswald, and on the part 
of the United States by John Adams, B. Franklin, John Jay, 
and Henry Laurens. This description is as follows:
4 . _ __ . _ , “ From the northwest angle of Nova Scotia,
Article IL of Treaty yiz that angle which is formed by aline drawn 

Of 1783. due north from the source of Saint Croix River 
to the Highlands; along the said Highlands which divide those 
rivers that empty themselves into the river St. Lawrence, from 
those which fall into the Atlantic Ocean, to the nortliwestern- 
most head of Connecticut River; thence down along the mid
dle of that river, to the forty-fifth degree of north latitude; 
from thence, by a line due west on said latitude, until it strikes 
the river Iroquois or Cataraquy; thence along the middle of 
said river into Lake Ontario, through the middle of said lake 
until it strikes the communication by water between that lake 
and Lake Erie; thence along the middle of said communication 
into Lake Erie, through the middle of said lake until it arrives 
at the water communication between that lake and Lake Huron; 
thence along the middle of said water communication into the 
Lake Huron; thence through the middle of said lake to the 
water communication between that lake and Lake Superior; 
thence through Lake Superior northward of the Isles Royal 
and Phelipeaux, to the Long Lake; thence through the middle

l
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2 INTERNATIONAL ARBITRATIONS.

of said Long Lake, and the water communication between it 
and the Lake of the Woods, to the said Lake oi the Woods; 
thence through the said lake to the most northwestern point 
thereof, and from thence on a due west course to the river 
Mississippi; thence by a line to be drawn along the middle of 
the said river Mississippi until it shall intersect the northern
most part of the thirty-first degree of north latitude. South, 
by a line to be drawn due east from the determination of the 
line last mentioned, in the latitude of thirty-one degrees north 
of the Equator, to the middle of the river Apalachicola or Cata- 
liouche; thence along the middle thereof to its junction with 
the Flint River; thence straight to the head of St. Mary’s 
River; and thence down along the middle of St. Mary’s River 
to the Atlantic Ocean. East, by a line to be drawn along the 
middle of the river St. Oroix, from its mouth in the Bay of 
Eundy to its source, and from its source directly north to the 
aforesaid Highlands, which divide the rivers that fall into the 
Atlantic Ocean from those which fall into the river St. Law
rence; comprehending all islands within twenty leagues of any 
part of the shores of the United States, and lying between 
lines to be drawn due east from the points where the aforesaid 
boundaries between Nova Scotia on the one part, and East 
Florida on the other, shall respectively touch the Bay of Fundy 
and the Atlantic Ocean; excepting such islands as now are, or 
heretofore have been, within the limits of the said province of 
Nova Scotia.”

Uncertainty of the 
Descriptions.

This definition of the boundaries of the 
United States, far from preventing disputes, 
was exceedingly fruitful of them. When it 

was made, most of the country through which the lines were 
to run had never been surveyed, and the maps of it were nec
essarily inaccurate. Parts of the boundary were declared to 
be “too imperfectly described to be susceptible of execution.”1 * 
But, apart from the uncertainty resulting from the absence of 
accurate topographical knowledge, the possibilities of dispute 
were enlarged by the fact that the negotiators of the treaty 
made no official record of their intentions. Though the same 
map was used by both sides in the negotiation, on no copy of it 
were the lines intended by the negotiators jointly and formally 
entered, and no map was officially attached to the treaty.

Almost immediately after the ratification of 
'^Mv^rst6 Croix16 treaty of peace, disputes as to the bound

ary began to arise. The first grew out of the 
designation of the River St. Oroix as a part of the line. By

1 Message of President Jefferson to Congress, October 17,1803, Am. State
Papers, For. Rel. I. 62.
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recurring to the language of the treaty it will be seen that the 
northern boundary of the United States begins, in its westward 
course, at “ the northwest angle of Nova Scotia,77 which is de
scribed as “that angle which is formed by a line drawn due 
north from the source of the Saint Croix River to the High
lands;77 and that the eastern boundary is a line uto be drawn 
along the middle of the River St. Croix from its mouth in the 
Bay of Fundy to its source, and from its source directly north 
to the aforesaid Highlands,77 etc. Thus the St. Croix possesses 
a double importance. It not only forms a part of the eastern 
boundary, but it also serves as a basis for the determination of 
the northern boundary.

On Mitchell’s map of 1755, which was used 
Mitchells ^Map of ^ negotiators of the treaty of peace, and

’ of which a copy is inserted at the beginning of 
this chapter, the River St. Croix appears as a stream of con
siderable volume, having its source in a lake called Kousaki 
and its mouth at the eastern head of what is now known as 
Passamaquoddy Bay, though on the map the greater part of 
the bay has no separate designation and appears merely as a 
part of the Bay of Fundy. To the westward on the same 
map is another stream called the “Passamacadie” (Passama
quoddy), emptying into a small bay or estuary of the same 
name. But, while MitclielFs map was correct in representing 
two streams of some magnitude as falling into the body of 
water commonly known as Passamaquoddy Bay, it did not 
give their true courses or positions, nor was there in the region 
any river then commonly known as the St. Croix. This name 
originated with the early French explorers, from whose charts 
it was transferred to later maps, on which it was given first 
to one stream and then to another; and in all these maps, in
cluding that of Mitchell, the topography of the region was 
inaccurate.

e Of the two principal streams that fall into
^and^choo^iac^10 ^assama(lu0^dy Bay? that to the east was 

known in 1782, as it is still known, by the In
dian name of Magaguadavic; that to the west as the Schoo- 
diac, Scondiac, or Schoodic. These are the only streams of 
any magnitude that fall into the Bay of Fundy west of the 
River St. John. The Magaguadavic, or eastern river, like the 
St. Croix of Mitchell’s map, pursues from its mouth a course 
generally west of north, but, unlike the latter, it divides near
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its source into two branches, each of which has its head in 
a lake. The Schoodiac, wholly unlike the Passamacadie of 
Mitchell, after pursuing for some distance from its mouth a 
crooked course, generally west-northwest, divides into two 
branches, one of which extends to the north, under the name 
of the Chiputneticook, and the other in a course generally 
somewhat west of south to a tangled chain of waters called the 
Schoodiac Lakes. The United States claimed the Magagua
davic as the St. Croix of the treaty, and the head of its west
ern lake as its source. Great Britain claimed the Schoodiac 
as the true St. Croix, and the most remote waters of the lakes 
at the head of its western branch as its source. Thus, while 
the mouths of the Magaguadavic and Schoodiac lie about 
nine miles apart, the distance between lines drawn due north 
from their alleged sources was quite fifty miles, and the area 
of the territory involved was from seven thousand to eight 
thousand square miles.

Immediately after the ratification of the
ActionofN°vaScotia ^reat 0f peace the authorities of Nova Scotia, 

and. Massachusetts. l >
treating the River Schoodiac as the St. Croix

of the treaty, made grants of land on its eastern bank to 
loyalist refugees who formed there the settlement of St. 
Andrews. This proceeding attracted the attention of Con
gress and of the authorities of Massachusetts, and the latter 
appointed a commission of three persons—two of whom were 
Generals Lincoln and Knox—to make an investigation. These 
commissioners, besides visiting Passamaquoddy Bay, obtained 
statements from John Adams and John Jay, and also from 
John Mitchell, then a resident of Chester, New Hampshire, 
who was employed by Governor Bernard, of Massachusetts, 
in 17G4 to ascertain the river known under the name of the 
St. Croix; and they reported that, though the map used by 
the negotiators was defective, the Magaguadavic was the 
river intended by the treaty. Mr. Adams in his statement 
took the ground that as the River St. Croix on Mitchell’s map 
was the river nearest to the St. John, the Magaguadavic, as 
being nearer to the St. John than the Schoodiac, should be 
accepted as the boundary. The uncertainties of the situation 
and the views of the British authorities and surveyors were 
very fairly stated in a letter of Gen. Rufus Putnam to a com
mittee of the Massachusetts legislature of December 27,1784.1

Am. State Papers, For. Rel. I. 92.
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As it was impossible to determine with abso- 
Proposals of the ju^e certainty what river was intended in the 

United sta es ^reaqy under the name of the St. Croix, Con
gress, on the recommendation of Mr. Jay, who was then Sec
retary of Foreign Affairs, resolved that the minister of the 
United States at London should be instructed to bring the 
question to the attention of the British Government, and, if 
an adjustment by negotiation could not be effected, to propose 
a settlement by commissioners. Instructions were accordingly 
sent, but nothing could at the time be accomplished; and on 
the 9th of February 1790, during the second session of the 
first Congress under the Constitution, Washington submitted 
the matter to the consideration of the Senate with an expres
sion of his opinion that all questions between the United 
States and other nations should be speedily and amicably 
settled.1 On the 12th of March the Senate advised that effec
tual measures should be taken to settle all disputes in regard 
to the line, and that “it would be proper to cause a repre
sentation of the case to be made to the court of Great Britain, 
and if said disputes can not be otherwise amicably adjusted, 
to propose that commissioners be appointed to hear and 
finally decide those disputes, in the manner pointed out in 
the report of the late Secretary of the United States for the 
Department of Foreign Affairs of the 21st of April, 1785.”2

The question, however, still remained unsettled when, in 
1794, Mr. Jay went to England to negotiate for the general 
adjustment of differences. On the 19th of November 1794 he 
concluded a treaty, the fifth article of which reads as follows:

. . “Whereas doubts have arisen what river
Provisions of the wag ^ru]y intended under the name of the 

Jay Treaty. Rjver st. Croix, mentioned in the said treaty 
of peace, and forming a part of the boundary therein described; 
that question shall be referred to the final decision of com
missioners to be appointed in the following manner, viz:

“One commissioner shall be named by His Majesty, and one 
by the President of the United States, by and with the advice 
and consent of the Senate thereof, and the said two commis 
sioners shall agree on the choice of a third; or, if they can not 
so agree, they shall each propose one person, and of the two 
names so proposed one shall be drawn by lot in the presence 
of the two original commissioners. And the three commis
sioners so appointed shall be sworn, impartially to examine 
and decide the said question, according to such evidence as

1 Am. State Papers, For. Rel. I. 90-99.
2 MSS. Dept, of State.
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shall respectively be laid before them on the part of the British 
G-overnment and of the United States. The said commission
ers shall meet at Halifax, and shall have power to adjourn to 
such other place or places as they shall think fit. They shall 
have power to appoint a secretary, and to employ such sur
veyors or other persons as they shall judge necessary. The 
said commissioners shall, by a declaration, under their hands 
and seals, decide what river is the River St. Croix, intended 
by the treaty. The said declaration shall contain a description 
of the said river, and shall particularize the latitude and 
longitude of its mouth and of its source. Duplicates of this 
declaration and of the statements of their accounts, and of 
the journal of their proceedings, shall be delivered by them 
to the agent of His Majesty and to the agent of the United 
States, who may be respectively appointed and authorized to 
manage the business on behalf of the respective Governments. 
And both parties agree to consider such decision as final and 
conclusive, so as that the same shall never hereafter be called 
into question, or made the subject of dispute or difference 
between them.”1
. . , ^ Under this article the President of the

mission™ by the' Unitetl States on tl,e lst of April, 1796, 
United States. named ms commissioner General Knox, but lie 

declined to serve on the ground, among others, 
that he had a personal interest in the result of the controversy. 
The President then, on the 21st of May, appointed David 
Howell, a citizen of Rhode Island, who had been attorney- 
general of the State and a member of its supreme court. Mr. 
Ilowell was a graduate of Princeton College, and held for a 
number of years the chair of mathematics and natural philoso
phy, and also that of law, in Brown University at Providence. 
He was at one time a member of the Continental Congress. 
He had a reputation for talents and learning, and was cele= 
brated for wit and anecdote.
. . A A ^ On the part of Great Britain the commis-

missioner by Greatsl0I,er ilPP°iuted by the King was Thomas 
Britain. Barclay, of Annapolis, Kova Scotia, who had

won the rank of colonel as a volunteer in the 
British forces during the American Revolution. At the out
break of the war he was living in Ulster County, New York, 
of which State he was a native, when he was driven from liis

JIn a letter to Edmund Randolph, Secretary of State, on tlie day of the, 
signature of the treaty, Mr. Jay, referring to the fifth, article, observed 
that in the discussions before the commissioners the old French claims 
might he revived, and that the United States must adhere to Mitchell’s 
map. The Vice-President, he said, perfectly understood the business. 
(Am. State Papers, For. Rel. I. 503.)



home on account of his royalist sympathies. At the close of the 
war he, with many other proscribed loyalists, sought a home 
in Nova Scotia, where he practiced his profession of the law 
(which he had studied under John Jay) and where he became 
a member and afterward speaker of the provincial assembly. 
His appointment as commissioner to settle the dispute as to 
the St. Oroix River was the beginning of a long career as the 
representative of his government in various capacities in the 
United States or in relation to American affairs.1

In May 1796, Mr. Barclay being in New 
Preliminary Meeting york 0I1 prjvafce business, Mr. Pickering, who 

Of Commissioners. ^ag then Secretary of State, suggested that it 
would be well for him to meet Mr. Howell, the American com
missioner, with a view to choose a third commissioner and a 
secretary, as well as a man of science to ascertain with pre
cision the latitudes and longitudes of the mouth and source of 
the St. Croix. Though the treaty indicated that the first 
meeting of the commissioners in the execution of their official 
functions should be at Halifax, Mr. Pickering did not con
sider this indispensable.2 * Mr. Barclay, while withholding his 
own opinion on the question, found himself precluded by his 
instructions from acting officially until he had met the Ameri
can commissioner at Halifax, but he consented to hold with 
Mr. Howell a private interview, in which they might freely 
though informally discuss their future proceedings and come 
to some determination respecting the persons mentioned by 
Mr. Pickering.’ This conference took place at Boston on the 
27th of June, 1796. Several persons were named for third 
commissioner, and .among those suggested by Mr. Howell was 
Egbert Benson, of New York, who was Mr. Barclay’s cousin 
of the half blood, his father having been a half-brother of Bar
clay’s mother. No choice, however, was made, and, in the 
expectation that it would be necessary to resort to lot, it was 
agreed that each side should name “three able and respectable 
characters,” from the list of whom the opposite party should 
strike the names of two, and that the two remaining names 
should be put into a box and one drawn out for the third 
commissioner.4

1 Rives’s Correspondence of Thomas Barclay.
2 Id. 48,49. -
»Id. 49,50.
4 Id. 51.

THE SAINT CROIX COMMISSION. 7
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. Meanwhile each government had appointed
Amertcan^gent ai1 a&’ent to represent it before the commis

sioners. On the part of the United States the 
agent chosen was James Sullivan, a citizen of Massachusetts, 
and a native of the District of Maine, of which he was the 
historian.1 His commission bears date May 21, 1790. A law
yer by profession, Mr. Sullivan held numerous posts in the 
public service, being at divers times a member of the general 
court of Massachusetts, a member of the committee of public 
safety, a judge of the supreme judicial court, a member of Con
gress, and governor of his native commonwealth. He was also 
president of the Historical Society of Massachusetts. At the 
time of his appointment as agent of the United States before 
the St. Croix Commission he was attorney-general of Massa
chusetts.2 He applied himself to his new duties with great 
diligence.

1 History of the District of Maine, by James Sullivan, Boston, 1795.
2 Mr. Pickering, Secretary of State, in his instructions to Mr. Sullivan, 

said: “Your researches as the historian of the District of Maine, your 
reputation as a lawyer, and your official employment as the attorney-gen
eral of Massachusetts, the State directly and most materially interested 
in the event, have designated you as the agent of the United States to 
manage their claim of boundary where their territory joins that of His 
Britannic Majesty, in his province of New Brunswick, formerly a part of 
his province of Nova Scotia. You are apprised that the question to be 
examined and decided is stated in the fifth article of the treaty of amity, 
commerce, and navigation between the United States and His Britannic 
Majesty. The quantity of land the title of which depends on this decision 
is an object so interesting as to demand an accurate and thorough inves
tigation of the claims of the two nations. It is supposed that you are 
already possessed of important documents concerning them; but it is desir
able that you should diligently inquire and search for any others which 
public records or other repositories, public or private, may have preserved. 
The pending decision is to be final. Great industry, therefore, will be 
necessary to collect, and much diligence and ability required to arrange 
and enforce, the evidence in support of the claim of the United States. 
Besides written documents, it is possible that living witnesses, if carefully 
sought for, may yet be found whose testimony may throw much light on, if 
not positively establish, our claim. To obtain these, if they exist, as well 
as all written documents, the President relies on your diligent research 
and inquiry; and in the application of them to support the interests of the 
United States he assures himself of the utmost exertion of your ability.” 
(Amory’s Life of James Sullivan, I. 307, 308.) “Two of the council, two 
of the senate, and one of the most eminent of the law counsel in the 
State of Massachusetts,” says Mr. Barclay, “were assigned to assist Mr. 
Sullivan in collecting documents and evidence, and in preparing the case
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The agent of Great Britain was Ward Chip-

Appointment of ma wko a|so was a native of Massachusetts, 
British agent. 7

Like Mr. Barclay, he had espoused the royalist 
cause in the Revolution, had served in the British army, and 
at the close of the war had sought refuge in Nova Scotia, taking 
up his residence in St. John, then in Nova Scotia, but which 
was later to be included in New Brunswick. At the time of 
his appointment as British agent before the St. Croix Commis
sion he was solicitor-general of New Brunswick, of which prov
ince he was afterwards chief justice and president.* 1

On the 12th of August 1796 Mr. Howell, 
American Commis- jy^ suilivan. Mr. Webber, professor of as-

Halifax tronomy at Harvard College, and other mem
bers of the American party sailed from Boston 

for Halifax in an American sloop called the Portland Packet. 
As no commercial intercourse was at the time allowed between

and arguments on this important question.’7 (Rives’s Correspondence of 
Thomas Barclay, 67.) Amory, in his Life of Sullivan, I. 322, says that 
“ Colonel Pickering * * * procured for Sullivan many valuable hooks,
and among others, after sending for them without success to Europe, bor
rowed from the library of Jefferson copies of Champlain and L’Escarbot.77

1 Burrage’s “St. Croix Commission,77 read before the Maine Historical 
Society February 6, 1895. Mr. Barclay, in a letter to Lord Grenville, of 
August 30,1796, says : “I have industriously exerted myself since I had the 
honor of receiving his Majesty’s Commission in procuring for the Consid
eration of Mr. Chipman His Majesty’s Agent such papers proofs and docu
ments as could throw light upon the subject in controversy, but I find his 
zeal and industry in the fulfillment of the^duties of his appointment, and 
his thorough knowledge of the subject will relieve me from every appre
hension that anything will be omitted in procuring or arranging the evi
dence in support of the Claims of the British Government which can in 
any degree tend to elucidate their justness or force.77 (Rives’s Corre
spondence of Thomas Barclay, 58.) Burrage, in his “St. Croix Commis
sion,7’ page 5, says that Mr. Chipman, in the collection of evidence, had 
“the assistance of Phineas Bond, the British Consul at Philadelphia; 
Robert Pagan, a judge of the Court of Common Pleas (of New Brunswick), 
and others.77 Among the “and others77 there seems to have been a person 
who was able to supply the British minister and British consul at Phila
delphia, in the early stages of the business, with copies of papers on which 
the United States relied, and probably with a copy of its claim. This 
person and the papers furnished by him are referred to in several letters 
of Mr. Bond, the British consul, to Mr. Barclay. The latter, however, 
cautioned Bond against him, saying that he was “a man of duplicity and 
not to be trusted.77 Bond feebly excused him, saying that the “person77 
referred to did not,.in the present instance, conceive that he betrayed any 
confidence, but, on the contrary, “professed that Truth alone was tin
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the United States and British North America in American 
bottoms, and there was risk of interruption by hostile cruisers 
if the party sailed in a British vessel, Great Britain being then 
at war with France, the Portland Packet was chartered 
specially for the voyage. She arrived at Halifax on the 16th 
of August. Her passengers were received with great hos 
pitality and handsomely entertained, especially by the refu
gee loyalists.* 1 2
_ , „ , On the 21st of August Mr. Barclay came up

AmericanandBrit- fr0m AmlaIK>llS, all(1 ®U the following day had 
ish Commissioners. first official meeting with Mr. Howell. AI r.

Oliipman did not appear till the 24th of August.
Question as to Pow- When the commissioners exhibited their 

ers of a Majority commissions it was found that the commission 
of the Commission. of Mr. Howell, after reciting the provisions of 

the treaty, authorized him, in general terms, 
“ with the other Commissioners duly sworn to proceed to decide 
the said question and exactly perform all the duties conjoined 
and necessary to be done to carry the said fifth article into 
complete execution;” while the King’s commission to Mr. Bar
clay declared, “We will give and cause to be given full force 
and effect to such final decision in the premises as by our said 
Commissioner together with the other two commissioners above 
mentioned or the major part of the said three Commissioners, 
shall duly be made according to the Provisions of the said 
Treaty.” Mr. Barclay, observing this variance, requested Mr. 
Howell to bring it to'the notice of his government, in order 
that his commission might be made to conform to that of the* 
British commissioner. Mr. Howell, who doubtless was not 
aware of the fact that on the 2Gth of the preceding July the 
Attorney-General of the United States, Mr. Lee, had advised 
the Secretary of State that the concurrence of all three com
missioners was necessary to a decision,3 declined to accede to 
this request, declaring that it was not only his own opinion 
but that of every man in office in the United States with whom

object of hie Investigation.” Bond not unnaturally concludes this euphe
mistic defense of the “person” by declaring: “Knowing Him as well as I 
did, there was little Danger that our Cause should suffer hy a Surcharge of 
Confidence.” (Rives’s Correspondence of Thomas Barclay, 47 48 52-54 
54-56, 60, 64, 71.) ’ ' ’

1 Amory’s Life of James Sullivan, I. 320.
21 Opinions of the Attorneys-General, 66.
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he had conversed on the subject, that a declaration under the 
hands and seals of a majority of the commissioners would be 
final and conclusive.1 Relying on this declaration, and on his 
own opinion as to the proper construction of the article, Mr. 
Barclay decided to proceed with the arbitration, and referred 
the question to liis government. Lord Grenville, though he 
considered the variation “ extremely unimportant in itself,” 
instructed the British minister at Philadelphia, Mr. Liston, to 
propose an exchange of declarations to the effect that the de
cision of a majority of the commissioners would be accepted 
as valid, at the same time observing that no decision could be 
rendered but in the presence of the three commissioners.2 Mr. 
Liston, on reading his instructions, failed to perceive the point 
in doubt, and based his representations on the absence from 
Mr. Howell’s commission of an explicit declaration that the 
United States would give the final decision of the commis
sioners “full force and effect,” with the result “that Colonel 
Pickering was a little hurt as well at the imputation of inaccu
racy or insufficiency thus cast on an instrument which had 
been carefully drawn up by himself, as at the surmise that ap
peared to be started respecting the sincerity and good faith of 
the Government of the United States.” “ I did not, therefore,” 
says Mr. Liston, “insist upon any changes being made in Mr. 
Howell’s commission, and contented myself with a general dec
laration, made to me by authority, that the President would 
give the decision of the commissioners full force and effect.”3

1 Mr. Barclay to Lord Grenville, August 30,1796, Rives’s Correspondence 
of Thomas Barclay, 57.

2 Rives’s Correspondence of Thomas Barclay, 72.
3 Mr. Liston to Mr. Barclay, October 30, 1797, Rives’s Correspondence of 

Thomas Barclay, 77. Mr. Liston brought the subject before Mr. Pickering 
in a note of April 1, 1797, in which, after quoting from the commissions, 
he said: “ It is by command of my superiors, sir, that I state this circum
stance to you, not doubting that I shall receive assurances that whatever 
difference there may be between the tenour of Mr. Howell’s commission 
and that of Mr. Barclay, the American Government is no less determined 
than that of Great Britain to consider as final and conclusive the decision 
of the three commissioners in question or a majority of them respecting 
the River St. Croix in the Treaty of Peace, and that the President will 
readily take every step that may be necessary to give full force and effect 
to their award on that subject whatever it may be.” It is to be observed 
that the assurance asked for by Mr. Liston applied as well to the deci
sion of the three commissioners as to that of a majority of them. In his 
reply of April 3,1797, Mr. Pickering refers to Mr. Liston’s note as relating



12 INTERNATIONAL ARBITRATIONS.

Iii another letter to Mr. Barclay of June 11, 1798, only four 
months before the decision of the commissioners was rendered, 
Mr. Liston said: “I shall now take an opportunity of explain
ing the matter to Colonel Pickering; though the distance of 
time is so great and the dissatisfaction showed by him was so 
slight, that it is hardly worth while to return to the subject.” 1 
It does not appear that the subject was mentioned again.

. On the 26th of August Messrs. Barclay and
^Constitution^of -^owe^ requested the agents to attend and

Commission. advise them as to how far the two commis
sioners might proceed in the discharge of their 

duties before the appointment of a third. As has been seen, the 
treaty provided that the u said Commissioners77 should meet at 
Halifax, and should have power to adjourn to such other 
place or places as they should think fit; and that they should 
have power to appoint a secretary and to employ such sur
veyors or other persons as they should judge necessary. Mr. 
Barclay, when in the United States, considered that he was 
prevented by his instructions from acting officially till he had 
met the American commissioner at Halifax. Mr. Sullivan had 
held a different interpretation of the treaty, maintaining that 
the meeting required to take place at Halifax was a meeting of 
the three commissioners, and that the commissioners appointed 
by the two governments might select a third prior to any meet
ing at Halifax. He had expressed this opinion to Mr. Barclay 
and Mr. Howell at Boston. But, while recalling this opinion,

“to the difference in the forms of the commissions,” but does not advert 
to the words “a majority of them.” He merely says that Mr. Howell's 
commission is “ deemed, adequate,” and declares: “The award of the com
missioners will derive its binding force from the treaty itself, which being 
by our Constitution a supreme law of the land, the President is of course 
to take care that it he faithfully executed. This is his constitutional duty, 
sanctioned by his solemn oath the force and effect of which can by no 
declaratory words be increased. Nevertheless, to evince the candour of 
the American Government, and to satisfy that of Great Britain, the Presi
dent has no hesitation to assure his Britannic Majesty, that the Govern
ment of the United States, agreeably to the stipulation of the treaty, ‘will 
consider the decision of the Commissioners aforesaid as final and conclu
sive, so as the same shall never thereafter be called in question, or made 
the subject of dispute or difference between them/ and that in conformity 
with his duty as the Chief Executive power of the United States, he will 
give to that decision its full force and effect.” (MSS. Dept, of State.)

1 Rives’s Correspondence of Thomas Barclay, 86.
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he now suggested that, as it had been determined at Boston 
that the commissioners required to meet at Halifax were the 
commissioners appointed by the two governments, they had the 
power under the treaty to appoint a secretary, order a survey, 
and adjourn. Mr. Chipman took the opposite view, holding 
that the two commissioners might when at Boston have 
selected a third; that the meeting required to be at Halifax 
was a meeting of the three; and that the two could perform no 
official act without the third. To this view both commissioners 
now assented. In this predicament Mr. Sullivan, perceiving 
that it might become necessary either to prolong the business 
till 1798 or else to take a third commissioner from Nova Scotia 
or New Brunswick, on the 27th of August filed a memorial, to 
which the British agent assented, proposing that the two com
missioners, in order to save time, should direct the surveys to 
be commenced and certain other preliminary matters to be 
attended to.1 2 The commissioners answered: uThe two com
missioners now present; do not consider themselves without 
the presence of the third as having authority to give an 
official answer to the above memorial, or to order a survey 
agreeably to the treaty of amity etc., relating to this case. 
But as a survey will be necessary in the business, and 
the having it effected this season will hasten the decision, we 
in our individual capacity advise the agents to proceed to 
have a survey made and to procure artists agreeably to the 
proposals contained in the said memorial.772 On the receipt 
of this advice the agents agreed forthwith to have surveys 
made of Passamaquoddy Bay, its islands and shores, and of the 
rivers Schoodiac and Magaguadavic and their branches, and 
to have the latitude and longitude of the mouths of the 
rivers determined, in the hope that the field work might be com
pleted before the winter set in.3

On the day on which this agreement was 
Selection of the Third reac|ie(^j Howell reported that from “the

ommissioner. g00(j disposition manifest77 in the discussions 
between Mr. Barclay and himself as to their powers and duties 
and as to the preliminaries, he was led to hope that they would

1 Mr. Sullivan to Mr. Pickering, Secretary of State, August 27, 1796, MSS. 
Dept, of State.

2 MSS. Dept, of State.
3 Mr. Howell to Mr. Pickering, Secretary of State, August 27, 1796, MSS. 

Dept, of State.



be able “to agree on a gentleman of respectability for the third 
commissioner” without resorting to the alternative of a lot.1 
On the 30th of August they agreed on Egbert Benson, whose 
name was suggested by Mr. Howell at Boston in the preceding 
June. “After a Weeks communication at Halifax,” wrote Mr. 
Barclay, “the American Commissioner and myself agreed in 
the Choice of Egbert Benson of the City of New York Esq1 
as the third Commissioner—A Gentleman of undoubted Ability 
and Integrity, and who from being a near relation was brought 
up in my fathers family. I found it impracticable for Mr 
Howell the American Coin1 and myself ever to agree upon any 
other person, and that unless I joined in the appointment of 
Judge Benson, we must proceed to the unpleasant alternative 
of balloting for a third Commissioner. To this I am extremely 
averse, from a conviction that by this measure the question 
would be decided rather by lott, than on its merits—I was 
convinced of the Justice of His Majestys Claim, and the 
indisputable authorities that could be adduced to support it.— 
To leave it therefore to a ballot, would be putting what I looked 
.on as a certainty in hazard, a game I by no means conceived 
myself authorized to play.—It is true the American Commis
sioner gave me the names of two or three Gentlemen in England, 
one of whom he was willing should be opposed to Mr Benson, 
but these Gentlemen, I learned were warm minority men, and 
I did not conceive it probable they would leave their pursuits 
and cross the Atlantic, on such a question and under our 
nomination.—Thus circumstanced I judged it most for His 
Majestys interest to give up the only possible objection to 
Mr Benson, that of his being an American, under the hope of 
having a cool, sensible, and dispassionate third Commissioner— 
His future conduct I trust will prove the propriety of my 
determination.” 2

Mr. Benson, who was a native of New York and a graduate 
of King’s College, was at one time a judge of the supreme 
court of New York, of which State he was the first attorney, 
general. He was subsequently a judge of the circuit court of 
the United States. That his appointment as third commis
sioner was warmly approved by Mr. Sullivan, the agent of the

14 INTERNATIONAL ARBITRATIONS.

AMr. Howell to Mr. Pickering, Secretary of State, August 27,1796, MSS. 
Dept, of State.

2 Rives’s Correspondence of Thomas Barclay, 62; 63.
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United States, is shown by the following letter to John Jay, 
who was then governor of the State of New York:

“ Halifax, 30th August, 1796.
“Sir: The controversy respecting that part of the boundary 

between the United States and the Dominions of his Britannic 
Majesty, which is on the river St. Croix, is now a matter of 
some moment. The Commissioners have proceeded with that 
good humor and candour on the subject which seemed to 
promise a happy & amicable termination of the dispute. In
stead of casting lots, they have taken the first idea of the 
Treaty of November 1794, and have elected a third Commis
sioner; Judge Benson is the only gentleman in whom they 
could unite.

“They have sent him a commission by this conveyance, and 
a vessel to bring him on. I earnestly hope that your Govern
ment will allow him to attend upon it, and that all his friends 
who wish the late Treaty wiih Great Britain to be carried into 
effect in such a manner as to assure the peace and happiness 
of our country will use their influence with him to accept the 
appointment. A letter which I have written to him by this 
conveyance will I believe satisfy him that the task will not 
be so arduous as he may at first imagine. Should he decline 
the process, the consequence will inevitably be, that two men 
will be put in the box on whom no confidence will be placed 
by the other side, the consequence of which is easily seen 
without any explanation. I am Sir with great respect,

“ Your Excellency’s most obedient and most humble servant,
“Jas. Sulliyan.

“ His Excellency Governor Jay.”
After the selection of a third commissioner 

Formal Organization agents proceeded to Passamaquoddy Bay
to institute the surveys. They were soon 

followed by the two commissioners, who, in order to avoid 
compelling the agents to attend at Halifax, adjourned to St. 
Andrews, where they notified Mr. Benson to meet them on the 
3d of October. On the 4th of October the three commissioners, 
having met at that place, were duly sworn, according to the 
provisions of the treaty, before Kobert Pagan, a justice of the 
court of common pleas for the county. They then appointed 
Edward Winslow, of Fredericton, NewBrunswick, but formerly 
of Plymouth, Massachusetts, as their secretary, and received 
the memorials of the agents, Mr. Sullivan claiming the 
Magaguadavic and Mr. Chipman the Schoodiac.
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Investigation of 
Claims.

“The 5th” [of October], says Mr. Barclay, 
uwe made an attempt to proceed np the River 
Scoodiac claimed by the Agent of His Majesty 

as the true St. Croix, but the Wind failing we were compelled 
to return to St. Andrews; after which the board met, confirmed 
the surveys commenced under the mutual agreement of the 
Agents and taking the future operations of the surveyors under 
our control established rules and orders for their direction and 
government; ascertained their pay per day and that of the 
chainmen and laborers under them &c. &c. On the 6th the 
Commissioners attended by the Agents went to view the mouth 
of the River Magaguadavic claimed by the American Agent 
as the St. Croix intended in the treaty of Peace and the Island 
which he said had been named by the Sieur de Monts in 1604, 
Isle de St. Croix. The 7th we had a view of the Isle de St. 
Croix in the River Scoodiac as shown us by His Majestys 
Agent with the small Island in its front and as much of the 
River as he said he conceived necessary to be seen to evince 
that the Islands and River corresponded with the description 
given by L’Escarbot and Champlain french Historians, who 
attended the Sieur de Monts in his Voyage to that part of 
Rorth America in 1604, and on our return Ave examined under 
oath in the Evening a number of Indians produced on the part 
of the united States—On the 8th the board established rules 
and regulations for authenticating Records and other i>ublic 
documents to be given in Evidence, with several other neces
sary orders and resolutions, particularly one directing a survey 
to be made of the bay of Passamaquoddy, the Islands therein, 
the Brooks and Rivers that discharge themselves into it and 
all the Mountains, high lands or head lands which present 
themselves to view in proceeding up the bay to either of the 
rivers in question, representing their Shapes and appearances 
respectively as they make or appear in proceeding to and up 
each of the Rivers in question.

“ Having examined the Surveyors as to the probable period 
when their surveys would be completed and finding they could 
not be effected until late the next Autumn and the Agents 
having stated by a joint memorial that it would be out of 
their power to deliver in the Arguments on which their claims 
were founded until they were possessed of these Surveys, the 
board adjourned to the second Tuesday in August next, then 
to meet at Boston in the State of Massachusetts for the pur-



pose of examining witnesses and to adjourn from thence to such 
place as his Majesty’s agent should think necessary for exam
ining any other witnesses he might wish to produce. The 
Aveather from the 20th of September to the 8th of October was 
so unfavorable as to prevent the Gentlemen employed from 
ascertaining the longitude of the mouth of either of the Eivers 
and the Season being far advanced we gave up the pursuit 
until next Spring. The Surveyors will probably continue at 
Work to the lOtli of November, at all Events they will remain 
in the field until driven in by Snow and extreme cold.”1

Amory, in his Life of Sullivan, gives substantially the same 
account of the proceedings at St. Andrews as Mr. Barclay. 
He says that Howell and Sullivan explored by boat the rivers 
claimed as the St. Croix. They found the western stream large 
and navigable far up; the eastern small, and interrupted a few 
miles up by falls. Indian chiefs came down the bay and con
firmed the information obtained in 1764 as to the Magagua
davic. Judge Benson arrived oh September 25, and the whole 
party explored together for ten days the bays, rivers, and 
islands. In the Biver Schoodiac they visited an island which 
answered the descriptions of L’Escarbot, Charlevoix, and other 
French writers of the Isle de St, Croix, where He Monts passed 
the winter of 1604. On this island they found the remains of 
an old fortification.2
^ x Mr. Sullivan, in a statement as to the pro

Of Agents. ceedmgs ot the commissioners published in 
Boston in the spring of 1797, said it was de

cided that the arguments of the agents should be in writing, 
and that the argument of the agent of the United States 
should be forwarded to the British agent by the 1st of Febru
ary 1797. The arguments of the agents seem, however, to 
have been delayed by the incompleteness of the surveys. In 
concluding his statement Mr. Sullivan says: “Why shall not 
all the nations on earth determine their disputes in this mode, 
rather than choke the rivers with their carcasses, and stain the 
soil of continents with their slain % The whole business has been 
proceeded upon with great ease, candor, and good humor.”3

'Mr. Barclay to Lord Grenville, October 24,1796, Rives’s Correspondence 
of Thomas Barclay, 65, 66.

2 Amory’s Life of Sullivan, I. 320 et seq.
3 Amory’s Life of Sullivan, I. 325.

5627---- -2
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In July 1797 a party of Passamaquoddy 
Meeting of Commis- c],;fs came to Boston to testify as to the tra- 

sion at Boston. tionul names of the rivers in dispute. The 
commissioners, owing to the indisposition of Mr. Benson, were 
a -week late in assembling. They met at a building on Water 
street, near Fort Hill.1 Their principal object in meeting at 
Boston was to facilitate the examination of witnesses whose 
testimony the agent of the United States desired to obtain. 
Among these witnesses were President Adams and Governor 
Jay.2 3 It seems that Mr. Sullivan had represented to Mr. Chip- 
man that the plenipotentiaries who signed the treaty of peace 
of 1783, having Mitchell’s map before them, intended as the 
St. Croix the first river westward of the St. John; and that not 
only Mr. Adams and Mr. Jay, the surviving American pleni
potentiaries, but also Mr. Hartley, the British plenipotentiary, 
and Lord St. Helens, who was present at the negotiations as 
Alleyne Fitzherbert, and Mr. Whitefoord, who was secretary 
to the British commissioner at the negotiation of the prelimi
nary treaty of peace, would attest the fact.2

On the 15th of August the commissioners 
Deposition of Presi- j)rocee(}e(i to Quincy and took the deposition 

dent Adams. of rresident Adams, but the purport of his
testimony was merely that the commissioners intended to 
adopt the limits of Massachusetts Bay and the St. Croix River 
mentioned in its charter, and that, while this river “was sup
posed to be delineated on Mitchell’s map,” there was no under
standing that the map was to be decisive. The text of the 
deposition was as follows:

“John Adams, President of the United States of America, 
appeared before the Board and (being sworn) was examined as 
a witness to the following Interrogatories, viz: Interrogatories 
by the Agent of the United States.

“1st. What Plan or Plans, Map or Maps, were before the 
Commissioners, who formed the Treaty of Peace in 1783 between 
His Britannic Majesty and The United States of America?

“Ansu-er. Mitchell’s map was the only map or plan, which 
was used by the Commissioners at their public Conferences, 
though other maps were occasionally consulted by the Ameri
can Commissioners at their lodgings.

1 While the commissioners were in Boston they attended a dinner to 
President Adams, at Faneuil Hall.

2Mr. Barclay to Lord Grenville, September 8, 1797, Rives’s Correspond
ence of Thomas Barclay, 73.

3 Rives’s Correspondence of Thomas Barclay, 66.
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“2d. Whether any lines were marked at that time as desig

nating the boundaries of The United States upon any, or upon 
what map?

u Answer. Lines were marked at that time as designating the 
boundaries of The United States upon Mitchell’s map.

“3rd. What Rivers were claimed to, or talked of, by the 
Commissioners on either side, as a proposed boundary, and for 
what reason?

“Answer. The British Commissioners first claimed to Pis- 
cataqua River, then to Kennebec, then to Penobscot, and at 
length to St. Croix, as marked on Mitchell’s map. One of the 
American Ministers at first proposed the River St. John’s, as 
marked on Mitchell’s map, but his Colleagues, observing, that, 
as St. Croix was the River mentioned in the charter of Mas
sachusetts Bay, they could not justify insisting on St. John’s 
as an ultimatum—he agreed with them to adhere to the charter 
of Massachusetts Bay.

“4th. Whether a copy of a patent to Sir William Alexander, 
or any Act of Parliament of Great Britain were before the said 
Commissioners at that time, or spoken of, or relied upon, 
by the Commissioners on the part of His Britannic Majesty?

“Answer. It was very probable that the patent of King 
James to Sir William Alexander, and that an act or acts of 
Parliament might be produced and argued on, but I do not 
recollect, at this time, any particular use that was made of 
them. Nothing was ultimately relied on, which interfered 
with the Charter of Massachusetts Bay.

“5th. Generally, what plans, documents, and papers were 
before the said Commissioners, when the said Article of the 
same Treaty was formed?

uAnswer. No other plan than Mitchell’s map that I recol
lect. Documents from the public offices in England were 
brought over and laid before us; in answer to which we pro
duced the memorials of Governor Shirley and Mr.---------, and
the counter memorials of the French Commisr8 at Paris, in 
a printed quarto volume, a report of Mr. Huchinson to the 
General Court printed in a Journal of the House of Repre
sentatives, not many years from 1760, though I cannot now 
recollect the precise year, and certain proceedings of Govern
ors Pownall and Bernard, recorded also in the Journals of the 
House of Representatives, and the chalter of Massachusetts.

“6th. What were the lines claimed on each side and how 
was the matter ultimately settled?

uAnswer. Answered in part under the 3rd question. The 
ultimate agreement was to adhere to the Charter of Massachu
setts Bay and St. Croix River mentioned in it, which was sup
posed to be delineated on Mitchell’s map.

“ 7th. Whether it was agreed to let the matter of boundary 
between the State of Massachusetts and the Province of Nova 
Scotia remain as the same had been conceived to be?

“Answer. Answered under the 3rd and 6th questions.
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“Interrogatory by the Commissioners.
“ In explanation of your answer to the 3rd Interrogatory 

proposed by the Agent on the part of the United States, do 
you know whether it was understood, intended or agreed, 
between the British and American Commissioners, that the 
River St. Croix as marked on Mitchell’s map, should so be the 
boundary as to preclude all inquiry respecting any error or 
mistake in the said Map, in designating the River St. Croix1? 
Or was there any, if so, what understanding, intent, or agree
ment, between the‘Commissioners relative to the case of error 
or mistake in the said Map ?

u Answer. The case of such supx>osed error or mistake was 
not suggested, consequently, there was no understanding, 
intent, or agreement expressed respecting it.”

The Indians swore that there was a tradition 
DePi°ndiansS ^ ^onts wintered in the Schoodiac, bnt

erected a cross on the Magaguadavic, which 
alone had been called the St. Croix. This statement was sub
stantially the same as that made by Indian chiefs to Mitchell 
in 1764. The British agent, after examining the affidavits 
presented by the agent of the United States, agreed to their 
being tiled de bene esse, conceiving that they contained little or 
nothing material to the issue. As to the use of Mitchell’s 
map by the plenipotentiaries who signed the treaty of peace, 
and their alleged understanding touching the river intended 
under the name of the St. Croix, the apprehensions created 
by Mr. Sullivan in the minds of the British commissioner and 
British agent were dispelled by the deposition of Mr. Adams, 
as well as by a letter from Mr. Jay, who wrote in the same 
sense as Mr. Adams testified.1 Subsequently Mr. Jay made 
the following deposition:

“The answer of John Jay, who was one of 
Deposition of Jay. the American Commissioners, by whom the 

Treaty of Peace between Great Britain and 
the United States was negotiated, to the interrogatories put 
to him, at the instance of the Agent on the part of the United 
States, by the Board of Commissioners for ascertaining the 
River St. Croix, intended in and by the said Treaty.

“The said John Jay, having been duly sworn, answers and 
says,—that, in the course of the said negotiations, difficulties 
arose respecting the eastern extent of The United States; that 
Mitchell’s Map was before them, and was frequently consulted 
for geographical information; that in settling the eastern

1 Mr. Jay to Mr. Sullivan, July 28, 1797, Correspondence of John Jay, 
IV. 228. ”
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boundary line (described in the Treaty), and of which the 
Iiiver St. Croix forms a part, it became a question which of 
the rivers in those parts was the true Biver St. Croix, it 
being said that several of them had that name; that they did 
finally agree, that the Biver St. Croix laid down in Mitchell’s 
Map, was the Biver St. Croix which ought to form a part of 
the said boundary line. But whether that river was then so 
decidedly and permanently adopted, and agreed upon by the 
parties as conclusively to bind the two nations to that limit, 
even m case it should afterwards appear that Mitchell had 
been mistaken, and that the true Biver St. Croix was a -dif
ferent one from that which is delineated by that name on his 
Map, was a question or case which he does not recollect nor 
believe was then put or talked of.

“By whom in particular that Map was then produced, and 
what other Maps, Charts and Documents of State were then 
before the Commissioners at Paris, and whether the British 
Commissioners then produced or mentioned an Act of Parlia
ment respecting the boundaries of Massachusetts, are circum
stances which his recollection does not enable him to ascer
tain. It seems to him that certain lines were marked on the 
copy of Mitchell’s map, which was before them at Paris, but 
whether the Map mentioned in the Interrogatory as now pro
duced, is that copy, or whether the lines said to appear in it 
are the same lines, he cannot without inspecting and examin
ing it, undertake to judge.

“ To the last interrogatory he answers, that for his own part 
he was of opinion, that the easterly boundaries of the United 
States ought, on principles of right and justice to be the same 
with the easterly boundaries of the late Colony or Province of 
Massachusetts.

“Although much was said and reasoned on the subject, yet 
he does not at this distance of time remember any particular 
and explicit declarations of the Parties to each other which 
would authorize him to say that the part of the said line 
(described in the Treaty) which is formed by the Biver St. 
Croix, was mutually aud clearly conceived and admitted to be 
also a part of the eastern boundary line of Massachusetts.

4 He doubts there having then been very clear conceptions 
relative to the just and precise easterly extent of Massachu
setts; for he has reason to believe, that respectable opinions 
in America at that time considered the Biver St. John as the 
proper eastern limit of The United States.

,/ c, ^ 44 John Jay.
44 Sworn this 21st of May 1798 before me,

“Egbert Benson.”
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To complete the evidence of the American 
Letter of Franklin, commissioners of 1783, we print the following 

letter from Franklin to Jefferson:
“Philadelphia, April 8th, 1790.

“Sir: I received your letter of the 31st past, relating to 
encroachments made on the Eastern Limits of the United 
States by settlers under the British Government, pretending 
that it is the Western and not the Eastern Biver of the bay 
of Passamaquoddy, which was designated by the name of St. 
Oroix in the Treaty of Peace with that nation; and request
ing of me to communicate any facts which my memory or 
papers may enable me to recollect, & which may indicate the 
true river the commissioners on both sides had in view, to 
establish the boundary between the two nations. Your letter 
found me under a severe fit of malady, which prevented my 
answering it sooner, or attending indeed to any kind of busi
ness. I can assure you that I am perfectly clear in the remem
brance that the map we used in tracing the boundary was 
brought to the Treaty by the Commissioners from England, 
and that it was the same that was published by Mitchell above 
20 years before. Having a copy of that map by me in loose 
sheets, I send you that sheet which contains the bay of Pas
samaquoddy, where you will see that part of the boundary 
traced. I remember too that in that part of the boundary, we 
relied much on the opinion of Mr. Adams, who had been con
cerned in some former disputes concerning those territories. 
I think therefore that you may obtain still further lights from 
him. That the map we used was Mitchell’s map, Congress 
were acquainted at the time by a letter to their Secretaiy for 
Foreign Affairs, which I suppose may be found upon their files.1

“1 have the honor to be with the greatest esteem and respect, 
Sir, Your most obedient & most humble servt

“B. Franklin.
“Hon. T. Jefferson,

“Sec. of State.”

iThe letter referred to by Franklin as that by which Congress was 
acquainted that the plenipotentiaries used Mitchell’s map is a letter sent 
by Adams, Franklin, and Jay to Livingston, Secretary of Foreign Affairs, 
December 14, 1782, in which they say: “The map used in the course of 
our negotiations was Mitchell’s.” (Wharton’s Dip. Cor. Am. Rev. 1 I. 
133.) Mr. Sullivan, in a letter to Judge Parsons, referring to the deposi
tions of Adams and Jay, said: “Mr. Adams and Mr. Jay testify that 
they were governed by Mitchell’s map, but add (strangely) that the 
bounds of the charter of Massachusetts were intended, when in fact the 
charter of 1692 (sic) was bounded on the gulf and river St. Lawrence. 
All Nova Scotia was, by the charter of William and Mary, a part of Mas
sachusetts, and separated from it after the Treaty of Ryswick, m 1700, or 
about that time. The letters and papers were mentioned and produced. 
There have great difficulties resulted from that expression in these testi
monies.” (Amory’s Life of Sullivan, I. 328.)
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While the commissioners were at Boston 

mentarjTproofs.11 a£euts> besides submitting arguments,filed 
numerous documentary proofs. Among the 

documents presented by the agent of the United States was a 
copy of Mitchell’s map found in the office of the Secretary of 
State of the United States, which was said to be the copy used 
by the American plenipotentiaries at Paris and on which the 
boundary was marked with a pen or pencil. Among the docu
ments presented by the British agent were extracts from 
Champlain and facsimiles of his maps. The American agent 
objected to receiving these extracts and facsimiles, and de
manded the production of the originals.1

„ , After a session of several weeks the com-Incompleteness of . . ,. _ , , ^
Surveys. missioners adjourned to meet at Providence,

Bhode Island, on the first Monday in June 
1798. The reason for this adjournment was the fact that, 
owing to unfavorable weather, the surveyors and astronomers 
had been unable to complete their labors, and were still at 
work. It was agreed that as soon as the surveys were com
pleted a general map of all the rivers and of Passamaquoddy 
Bay should be made by the surveyor-general of New Bruns
wick, and that a copy of it should be delivered to each of the 
agents to enable them to perfect their arguments and replies.* 2 
„ ,. It has been seen that the treaty required

Croix’s Source. the commissioners 111 their final declaration to 
particularize the latitude and longitude both 

of the source and the mouth of the river which should be 
decided to be the St. Croix. Owing to the delays in the field 
work the commissioners while at Boston advised the agents 
to recommend it to their governments to dispense with the 
ascertainment of the latitude and longitude of the source. 
They conceived that if the latitude and longitude of the mouth 
were ascertained, “ a minute description of the courses and 
distances from thence to its source would completely answer 
every purpose intended and identify the source beyond the 
possibility of future doubt.” 3 In accordance with this view 
instructions were sent to Mr. King, the minister of the United ^ 
States at London, who on the 15th of March 1798 concluded

hives’s Correspondence of Thomas Barclay, 76.
2 Id. 75.
3Mr. Barclay to Mr. Liston, May 2,1798, Rives’s Correspondence of Thomas 

Barclay, 80.
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with Lord Grenville an “ explanatory article” by which it was 
agreed that the commissioners, instead of particularizing the 
latitude and longitude of the source, might describe the river 
in such other manner as they might judge expedient; and it 
was also agreed that, as soon as might be after the decision of 
the commissioners was rendered, the two governments should 
concert measures to erect and keep in repair a suitable monu
ment at the place ascertained and described to be the source 
of the Eiver St. Oroix.1

Notwithstanding the conclusion of this con - 
Meeting of the Com- yention, the surveys which still remained to

mission at Provi- ^ execute(} were not completed in time for the 
deuce •reassembling of the commissioners in June.

This circumstance induced Mr. Sullivan to apply for a post
ponement, and the meeting at Providence was finally deferred 
till September. On the 22d of that month the arguments of 
the agents, which were exceedingly voluminous, were closed, 
but the maps compiled from the surveys by the surveyor- 
general of New Brunswick did not reach Providence till the 
15th of October. On that day the commissioners entered upon 
the consideration of their decision, which was rendered on the 
26th of October.2

The grounds of the decision are fully dis-
O.uestions Discussed. closed in statements of the commissioners, as 

well as in the correspondence and arguments 
of the agents. There were four questions, more or less distinct, 
which it was necessary to consider. These were: (1) The inten
tion of the framers of the treaty of peace; (2) the historical 
Eiver St. Oroix; (3) the boundaries of Nova Scotia; (4) the ful
fillment of the conditions of the treaty of peace, with which 
the Eiver St. Oroix was connected.

(1) As to the intention of the framers of
Intention of the 
Treaty of Peace. the treaty of peace, nothing decisive was 

ascertained. It has already been seen that 
the depositions of Messrs. Adams and Jay, and the letter of 
Franklin to Jefferson, contained nothing conclusive. It was 
stated, and was not denied, that MitchelFs map was used by 
the negotiators; but the answer of Adams and of Jay to the 
question whether the Eiver St. Croix as marked on that map

»Am. State Papers, For. Rel. II. 183-185; Treaties and Conventions of 
the United States, 1776-1887, p. 396.

2 Rives’s Correspondence of Thomas Barclay, 94.
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was so adopted as to preclude subsequent inquiry as to 
whether it was the true St. Oroix was that the question of 
error in the map was not suggested. Both of them, and espe
cially Adams, seemed to give paramount importance to the 
easterly boundary of the province of Massachusetts Bay as 
the controlling consideration with the negotiators. Though 
Adams in his letter of October 25, 1784,1 adverted to the fact 
of there being on Mitchell’s map two rivers falling into the 
unnamed body of water now known as Passamaquoddy Bay, 
of which the St. Croix was the more eastern, neither he nor 
Jay mentioned this circumstance in his deposition as one that 
was considered in the negotiations.

__ . (2) As to the historical St. Croix, the writ-
Croix. m&s early French voyagers proved to

be decisive with the commissioners. Mr. 
Howell at first, and till near the close of the arbitration, held 
to the Magaguadavic, but before the close of the arguments 
he fixed on the north branch of the Schoodiac as the St. Croix.2 
The claim to the Magaguadavic as the true St. Croix rested 
chiefiy on Indian tradition. The writings of Champlain left 
no doubt that the island St. Croix on which De Monts wintered 
in 1604 was one of the islands in the mouth of the Schoodiac.3

(3) It having been determined that the Biver 
Schoodiac was the true St. Croix, it yet re
mained to decide what constituted that river 

above its mouth. It has been seen that the Biver Schoodiac 
at some distance from its mouth divides into two branches, one 
of which, proceeding north under the name of Chiputneticook, 
opens out into a series of lakes, while the other, after proceed
ing generally southwest, enters a tangled chain of waters called 
Schoodiac Lakes. The question arose as to which of these 
two branches was the St. Croix, and, if either the*one or the 
other was taken, what was its source—whether where it first 
entered a lake, or where the chain of lakes had its most remote 
spring. In order to determine this question the British agent 
appealed to the grant of Nova Scotia made by James I. to 
Sir William Alexander in 1621. In this grant the Biver St. 
Croix is made the western boundary of Nova Scotia, uet ad

The Boundaries of 
Nova Scotia.

1 Am. State Papers, For. Pel. I. 91.
2 Amory’s Life of Sullivan, I. 331.
■! Amory’s Life of Sullivan, I. 326; Rives’s Correspondence of Thomas 

Barclay, 75; Statement of Egbert Benson, infra, 33.
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scaturiginem remotissimam sive fontem ex occidentali parte ejus- 
dem qui se primum predicto fluvio immiscet,” or, in English, “to 
the most remote spring or fountain from the western side 
thereof which first mingles itself with the aforesaid river.” The 
interpretations of this clause differed. The British contended 
that it meant the most western spring whose waters found 
an outlet in the river. The Americans contended that it 
meant not the most western spring, but the most remote 
spring from the sea which found an outlet in the river from 
its western side.1 The commissions of the governors of Nova 
Scotia, however, from 1763, the date of its final cession by 
France to Great Britain, did not use the language of Sir 
William Alexander’s grant, but described the boundary merely 
as proceeding to the “ source” of the Biver St. Croix. Bow, as 
to what constituted the source of the river, the commissioners 
differed. Mr. Howell contended that the Chiputneticook, as 
the branch of superior magnitude, was the true continuation 
of the St. Croix. Mr. Barclay and Mr. Benson took the ground 
that the continuation of the Schoodiac which formed the 
western branch, and which had always retained the same 
Indian name as the lower waters, was the real St. Croix; but 
they differed in regard to its source. Mr. Barclay went for the 
source to the most remote western spring of the tangled chain 
of lakes. Mr. Benson, on the other hand, contended that the 
word “ source” meant a very different thing from “ the most re
mote spring or fountain” mentioned in Sir William Alexander’s 
grant; that a chain of lakes could not be called a river, and that 
he could not go beyond Lake Genesagaragum-siss, the first lake 
into which the Schoodiac entered, for the St. Croix’s source.2 3 
Mr. Howell employed the same mode in arguing for the source 
of the Chiputneticook in the first lake which it entered. “ I had 
labored from the first in our discussions,” he says, “to prove 
that the source of either branch must lie where it lodges itself 
in waters of a different denomination. In this opinion we all 
seemed at length to agree; they [Barclay and Benson] for the 
issuing of the waters of the western branch out of the Lake 
Genegenasarumsis (if I spell it rightly), and I for the issuing 
of the north branch out of the first lalce.”2

1 The significance of these variant interpretations will he seen hy refer
ring to the map at the beginning of Chapter IV. infra.

2 Mr. Barclay to Lord Grenville, November 10, 1798, Rives’s Correspond
ence of Thomas Barclay, 91.

3 Mr. Howell to Mr. Pickering, Secretary of State, January 3, 1799, 
Amory’s Life of Sullivan, I. 331.
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(4) The British agent and British commis- 

Fulfillment of the . ~ nsioner found support for their claim to the
ir63»iV 01 i. ©£LC6.

most remote western spriug as the source of 
the St. Croix in the argument that this construction best ful
filled the conditions of the treaty of peace with which the Biver 
St. Croix was connected. By that treaty the boundary is de
fined as proceeding “from the northwest angle of Nova Scotia, 
viz, that angle which is formed by a line drawn due north from 
the source of St. Croix Biver to the Highlands; along the said 
Highlands which divide those rivers that empty themselves 
into the river St. Lawrence from those which fall into the 
Atlantic Ocean.” A line drawn due north from the source of 
the Chiputneticook would, said the British representatives, 
strike the highlands at a point where they divided rivers flow
ing into the Biver St. Lawrence from rivers falling into the 
Gulf of St. Lawrence or the Bay of Chaleurs. On the other 
hand, a line drawn from the most northwestern spring that 
found an outlet through the St. Croix—a spring not far from 
the Penobscot—would strike highlands that fulfilled the con
ditions of the treaty of peace, by dividing rivers emptying into 
the Biver St. Lawrence from rivers falling into the Atlantic 
Ocean.1 Such a line would, said the British agent, also leave 
each party in the exclusive possession of the rivers rising 
within its territory, with the single exception of the Biver 
St. John.2 To this the agent of the United States replied tha-, 
as yet neither the northwest angle of Nova Scotia nor the 
highlands had been ascertained and determined, and conse
quently that nothing could be predicated of them.3

Finally, as Mr. Howell informs us, Mr. Bar
clay came to Mr. Benson on the western branch 
of the Schoodiac, at the point where it enters 

Lake Genesagaragum-siss. To this effect a declaration was 
drawn up for the purpose of a decision;4 but in this declara
tion Mr. Howell refused to unite.5 On the 23d of October,

Decision of the Com
mission.

1 Rives’s Correspondence of Thomas Barclay, 68, 70.
2 Am. State Papers, For. Rel. VI. 913-921.
3 Appendix No. 2 to the Second British Statement before the King of the 

Netherlands, under the convention of September 29, 1827.
4Am. State Papers, For. Rel. VI. 922.
6“The three Commissioners agreed that the Schoodiac is the St. Croix 

truly intended, etc. The remaining question regarded the source only. 
Mr. Benson and Mr. Barclay persued the south branch for the source and 
Mr. Howell persued the north. He very fortunately fixed himself at the
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however, Mr. Liston happened to come to Providence on his 
way southward. He first met Mr. Sullivan, who informed him 
of the state of the business, and later in the day he had a 
conference with Mr. Ghipman and Mr. Barclay, during a part 
of which Mr. Sullivan was present. Before the conference 
was over they all agreed, as a matter of negotiation and ac 
commodation, to take the northernmost source of the Chiput- 
neticook as the source of the St. Croix, Mr. Liston assuming 
responsibility for this conclusion on the part of Great Britain.1 
By this decision, which made the boundary run in a north
westerly direction to the source of the St. Croix, the due 
north line from that point ran 9 miles to the westward of the 
British military post at Presque Isle, and intersected the Biver 
St. John 4 miles to the westward of the Grand Falls and 135 
miles above Fredericton. A due north line from the eastern 
eud of Lake Genesagaragum-siss, though it would have given 
to Great Britain some territory to the west of the Chiputneti- 
cook, would have intersected the St. John so as to leave the 
military post at Presque Isle and the Grand Falls within the 
United States. With Mr. Sullivan the prevailing considera
tion in taking a more westerly boundary from the source of 
the St. Croix seems to have been to save grants of land which

place where the river issues from the first lake on the south of a long chain 
of lakes which lie in nearly a northwest course above it. This reduced 
Benson to a situation not quite agreeable, for he not only went to the 
south branch with Barclay alone, but he went through a great extent of 
the country, if he went to the western lake. He therefore on the same 
idea which held Howell to the place where the river is lost in the first 
lake took his stand at the first lake on the south branch. Barclay came 
to him there, perhaps to prevent his going back to Howell; they in fact 
agreed to take a north line from the east end of that lake about nine miles 
west of the forks, and crossing the first point of the north branch forming 
a line by point of compass from the Schoodiac south branch to the High
lands; on this I applied to the English Agent and convinced him that 
such a line would be no settlement of the controversy; but he said he 
could not prevail on Barclay to give it up, unless ho would assume the 
responsibility of the measure, and though he was convinced that it was 
for the interest cf his nation to do it, yet he was afraid to interpose. I 
conversed freely with Benson and he intimated that as the source was 
rather a matter of accommodation he would yield in a great measure to 
the other two where they were united. Thus we stood on the 22d instant 
and a declaration was formed, not engrossed, for two of the commissioners 
to sign.” (Mr. Sullivan to Mr. Pickering, Secretary of State, October 25, 
1798, MSS. Dept, of State.)

1 Rives's Correspondence of Thomas Barclay, 89.
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had been made to individuals by the State of Massachusetts 
southward of that point, in the region just west of the Chiput- 
neticook.1 The country to the north was as yet for the most 
part practically unexplored, and little value was attached to 
it as compared with the region nearer the sea. Moreover, it 
was by both sides deemed advantageous to secure as long a 
line as possible of natural boundary.1 2

The declaration of the commissioners is as follows:3
“ Declaration of the Commissioners under 

Declaration. the Fifth Article of the Treaty of 1794, between 
the United States and Great Britain, resist

ing the true Biver St. Croix, by Thomas Barclay, David Howell 
and Egbert Benson, Commissioners appointed in pursuance of 
the 5th Article of the Treaty of Amity, Commerce, and Navi
gation, between His Britannic Majesty and the United States 
of America, finally to decide the question, ‘ What Biver was

1 Rives^s Correspondence of Thomas Barclay, 87, 88; Amory’s Life of 
Sullivan, I. 330, 332.

2 Mr. Howell, in a letter to Mr. Pickering, Secretary of State, of Janu
ary 3, 1799, referring to the condition of things just prior to the arrival 
of Mr. Liston, says: u While things were in this posture, something like a 
negotiation, started by Judge Sullivan, and, I believe, assented to by Mr. 
Liston * * * carried them to the north branch, and induced me to
agree with them in our final result; to induce me to which, Judge Sullivan 
read to me your letters to him, in which you contended that the source of 
a river must be at the most remote waters which flow in [to] it. It must 
be allowed that there is room for debate and for a diversity of opinion on 
this question, whether the source of the north branch is the first lake, or 
where we have fixed it. I consider it as a fortunate circumstance that all 
the claims of individuals are quieted; and the satisfaction expressed by 
both agents gave reason to hope that the parties more immediately inter
ested would readily acquiesce in our result.” (Amory's Life of Sullivan, 
I. 332.)

“Mr. Howell declined being a party to the declaration until it was en
grossed and ready for execution. He then reluctantly directed his name 
to be inserted in the Declaration, which he eventually signed. * * *
By the present decision all grants under the Crown are secured. The 
mast country preserved and about nine-tenths of the Lands in dispute 
confirmed to the King; in addition to all which the Chiputnatecook put
ting the Grant of Alexander out of the Question, is beyond all doubt the 
principal feeder of the River St. Croix, and of course the Branch on which 
the Source is to be found and from its direct course an infinitely prefera
ble national boundary to the upper part of the Scoudiac.” (Mr. Barclay 
to Lord Grenville, November 10, 1798, Rives’s Correspondence of Thomas 
Barclay, 93.)

3 MSS. Dept, of State. The declaration has been printed, but not with 
entire accuracy, in Am. State Papers, For. Rel. VI. 921, and elsewhere.
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truly intended under tlie name of the Eiver Saint Croix men
tioned in the treaty of Peace between His Majesty and the 
United States, and forming a part of the boundary therein 
described.7

“DECLARATION.

‘‘We, the said Commissioners, having been sworn ‘impar
tially to examine and decide the said question, according to 
such evidence as should respectively be laid before us, on the 
part of the British Government, and of the United States,7 and 
having heard the evidence which hath been laid before us, by 
the Agent of His Majesty, and the Agent of the United States, 
respectively appointed and authorized to manage the business 
on behalf of the respective Governments, have decided, and 
hereby do decide, the Eiver, hereinafter particularly described 
and mentioned, to be the Eiver truly intended under the name 
of the Eiver Saint Croix, in the said Treaty of Peace, and 
forming a part of the boundary therein described; that is to 
say, the mouth of the said river is in Passamaqnoddy Bay, at 
a point of land called Joe7s Point,] about one mile northward 
from the northern part of Saint Andrew’s Island, and in the 
latitude of forty-five degrees live minutes and five seconds 
north, and in the longitude of sixty-seven degrees twelve 
minutes and thirty seconds west, from the Eoyal Observatory 
at Greenwich, in Great Britain, and three degrees fifty-four 
minutes and fifteen seconds east from Harvard College, in the 
University of Cambridge, in the State of Massachusetts, and 
the course of the said river up from its said mouth, is northerly 
to a point of land called the Devil’s Head, then turning the 
said point, is westerly to where it divides into two streams, the 
one coming from the westward, and the other coming from 
the northward, having the Indian name of Chiputnaticook or 
Chibuitcook, as-tlie same may be variously spelt, then up the 
said stream, so coming from the northward to its source, which 
is at a stake near a Yellow Birch Tree, hooped with iron, and 
marked S. T. and J. H. 1797, by Samuel Tit-comb and John 
Harris, the Surveyors employed to survey the above-mentioned 
stream, coming from the northward. And the said River is 
designated on the Map hereunto annexed, and hereby referred 
to as farther descriptive of it, by the letters A B C D E F G 
H I K and L, the letter A being at its said mouth, and the 
letter L being at its said source; and the course and distance 
of the said source from the Island, at the confluence of the 
above-mentioned two streams, is, as laid down on the said 
map, north five degrees and about fifteen minutes west, by 
the magnet, about forty-eight miles and one quarter.

“In testimony whereof, we have hereunto set our hands and 
seals, at Providence, in the State of Rhode Island, the twenty - 1

1 This is “Ive’s Point” in some of the copies of the award, hut in the 
original it is properly given as Joe’s Point.
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fifth day of October, in the year one thousand seven hundred 
and ninety-eight.

u
u
u

L. S.'
L. S. 
L. S.

Thomas Barclay, 
David Howell, 
Egbert Benson.

“ Witness, Ed. Winslow,
u Secretary to the CommissionersP

Report of the Amer
ican Agent.

On the day on which the declaration was 
executed, Mr. Sullivan made the following 
report of his agency:1

“ Providence 25th Octr. 1798.
“ Sir : The decisive declaration of the Commissioners is now 

executed and delivered to me fixing the river Schoodiac as St. 
Croix and the most remote water of the Chaputnaticook or 
north branch for its source. I shall forward it with eight vol
umes containing the journals and arguments in the cause. I 
shall also forward at the same time the accounts vouchers and 
the books you procured for me. I should go on myself but my 
health is so much affected with toil and anxiety that I could 
not endure the journey. I hope my son will undertake it for 
me. The enclosed schedule will show you what the expenses 
have amounted to and to which there is yet some items to be 
added before the Commissioners separate. By this you will see
that I have paid and there has been allowed........  $15,559. 33
I am ordered to pay...................................................... 4, 244. 59

Making in whole............................................ 19,803. 92
u There is my private account yet to be added for advances 

in obtaining evidence assistance in copying maps, arguments &c.
shall therefore pursuant to your directions in your last 

letter draw on you for five or six thousand dollars and procure 
the money at the bank.2

1 MSS. Dept, of State. In a letter to Mr. Sullivan of June 22, 1796, Mr. 
Pickering said that Mr. Hazard, of Philadelphia, had mentioned some 
French hooks relating to the contestation of the St. Croix between the 
English and the French in. 1750-1753, when Governor Shirley, of Massa
chusetts, went to Paris as one of the commissioners. The books were en
titled “Memoires des Commissaires du Roi et de ceux de sa Majeste 
Britannique sur leu possessions et les droits respectifs des deux couronnes 
en Amerique, avec les actes publics et pieces justificatives.” (MS. Dorn. 
Let. IX. 174.) June 25, Mr. Pickering wrote again, saying that the books, 
on examination, appeared to relate chiefly to “Acadie, according to its 
ancient Limits.” (Id. 186.) July 23,1796, he sent the books to Mr. Sul
livan, together with “a memoir of Dr. William Smith concerning the 
River St. Croix.” (Id. 228.)

2 Congress by an act of March 19, 1798 (1 Stats, at L. 545), appropriated 
$12,000 to defray “the extraordinary expenses of ascertaining the River 
St. Croix.” By an act of March 2,1799, the sum of $25,000 was appropriated 
for “ further expenses’’ in carrying the treaty into effect. (1 Stats. atL. 723.)
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“I have much regretted that this was not settled by nego- 
ciation in order to save expense; but am now convinced that 
no negociation could have brought the English Government 
east of the west lake of the Scoodiac south branch. The ex
penses could not have been lessened otherwise than by omit
ting the survey of the Megaguadavit but that would have been 
the giving up a cause or rather a point in the cause in which 
the Government of Massachusetts has been perseveringly zeal
ous. The expense attending that survey is not an object, and 
indeed the whole expense is not more than has usually hap^ 
pened in the controversy of Provincial or State lines.

u I have the honor to be with all respect, your most humble 
serv*,

' u Jas. Sullivan.
“Honble. Mr. Pickering,

u Secretary of State”

(P. S.) “ There is yet perhaps a matter not compleatly settled. 
By the treaty the United States are bounded east on the river 
St. Croix. The commissioners have fixed the mouth of theriver 
at St. Andrews point. If the bay of Passamaquoddy is not con
sidered as sea a negociation may be yet necessary. You will 
see in the journal when it reaches you that I filed a memorial 
urging the Commissioners to fix the mouth between Deer & 
Moose Islands or between Deer Island and State point m the 
Bay of Fundy, but they declined it under an idea that unless 
Passamaquoddy was a section of the bay of Fundy the St. 
Croix had no mouth in that Bay.’7

Re ort of Mr ^r- ^ensou nia(ie an elaborate report to the 
^Benson President of the United States, a copy of which

is printed as Appendix XXXYI. to the defini
tive statement of Messrs. Gallatin and Preble, submitted to 
the King of the Netherlands as arbitrator under the convention 
between the United States and Great Britain of September 
29, 1827. Subsequently Mr. Benson presented a copy of his 
report, somewhat revised, to the Massachusetts Historical 
Society, in whose records (October, 1887) it is published, with 
comments by Mr. Justin Winsor, who brought it to the society’s 
attention. But while the report is in some respects improved 
by the revision, one interesting passage in the original, show
ing the principle on which Benson adopted the compromise as 
to the source of the St. Croix, is omitted. The present reprint 
is from a duplicate original among the papers presented by the 
editor of the correspondence of Thomas Barclay to the Maine 
Historical Society.
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“REPORT

Made to the President of the United States of America, by Egbert 
Benson, Esquire, one of the Commissioners appointed pursuant 
to the fifth Article of the treaty of Amity, Commerce and Nav
igation, between Bis Britannic Majesty and the said States, 
respecting the Proceedings of the said Coinmissioners.

“On the Question between his Britannic Majesty and the 
United States of America, ‘what Biver was truly intended 
under the name of the Biver Saint Croix/ mentioned in the 
Treaty of Peace of the 3d November, 1783, and forming a part 
of the boundary therein described, referred to the final deci
sion of Commissioners by the fifth Article of the Treaty of 
Amity, Commerce and Navigation, of the 19th November, 
1794, the Scudiac was claimed on the part of his Majesty, and 
the Magaguadavic on the part of the United States. Bounda
ries of the United States described in the treaty of peace, 
‘from the Northwest angle of Nova Scotia, viz* that angle 
which is formed by a line drawn due North from the source of 
Saint Croix Biver to the Highlands, along the said Highlands 
which divide those rivers that empty themselves into the Biver 
Saint Lawrence from those which fall into the Atlantic Ocean,7 
then follow the northern, western, and southern boundaries, 
and then ‘east by a line to be drawn along the middle of the 
Biver Saint Croix from its mouth in the Bay of Fundy to its 
source, and from its source, directly north to the aforesaid 
Highlands which divide the Bivers that fall into the Atlantic 
Ocean from those which fall into the Biver Saint Lawrence.7

“ Boundaries in the Grant for Nova Scotia, by King James 
to Sir William Alexander, of the 10th September, 1621, trans
lated from the Latin—‘All and singular, the lands, continents, 
and Islands, situate and lying in America, within the head 
land or promontory called Cape Sable, lying near the Latitude 
of forty three degrees, or thereabout, from the Equinoctial 
line towards the North, from which promontory stretching to
wards the shore of the sea by the west, to a bay commonly 
called St. Martfs Bay, and then towards the North by a direct 
line, passing the Entrance or mouth of that Great Bay, which 
runs into the Eastern Quarter between the Territories of the 
Souriquois and Etchemins, to a Biver commonly called by the 
Name of St. Croix, and to the most remote Springor Fountain 
thereof from the Western Quarter which first mingles itself 
with the aforesaid Biver, thence by an imaginary direct line, 
which may be conceived to go through the Land, or Bun to 
wards the North to the nearest Bay, Biver or spring, discharg
ing itself in the Great Biver of Canada, &c. &c. which certain 
lands shall in all future times enjoy the name of Nova Scotia 
in America.7

“It is here to be noted, that on the Conquest of Canada, 
5627------3
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and the final cession of that Country to the Crown of Great 
Britain in 1763, the Highlands abovementioned and referred to, 
were established as a Southern boundary of the Colony of 
Quebec; that Nova Scotia hath accordingly from that time 
hitherto been described in the Commissions to the Governors, 
c as bounded on the Westward by a line drawn from Cape 
Sable across the Entrance of the Bay of Fundy to the mouth 
of the Biver Saint Croix, by the said Biver to its source, and 
by a line drawn due North from thence to the Southern 
Boundary of the Colony of Quebec; to the Northward, by the 
said Boundary, &c. &c. &c.?—That from the description in the 
Commissions it appears a construction had been given to an 
evident ambiguity in the Grant for Nova Scotia, in respect to 
the source of the Biver Saint Croix, and the course of the line 
from it; and hence it is, that at the time of the Treaty of 
Peace, the Highlands, instead of the Biver Saint Lawrence, 
formed the north side, and a line directly to, or due North, the 
West side of the North-West angle of Nova Scotia, and that 
the Source of the Biver Saint Croix, from which the line was 
to run, or be drawn, was the Source generally, or that source 
which should be found to be eminently or emphatically so re
gardless of the position of it, or the place or quarter where it 
might be, or the distance, when compared with any other source 
before the waters from it mingled themselves with the Biver.

“A Biver being expressed in the Treaty, the Instrument, and 
it not being expressed as it is, either by mistake or fraud, the 
Biver so expressed must be adjudged to be the Biver intended. 
This is assumed as unquestionable; the Biver is expressed to 
be 4 That Biver, a line drawn due North from the Source of 
which forms the West side of the North-West angle of Nova 
Scotia.? The identity of the Biver Saint Croix expressed in 
the Treaty, and the Biver Saint Croix expressed in the Grant 
for Nova Scotia, is assumed as also unquestionable; so that 
the Biver to be sought for, is the Biver intended in the Grant. 
The two following propositions, are therefore stated, and the 
proofs subjoined—1st. That the Biver intended under the name 
of the Biver Saint Croix, in the Grant for Nova Scotia, is the 
Biver which was so named by the Sieur De Monts, 1604. And 
2ndly. That the Scudiac is the Biver which was then so 
named.1

1 In tlio revised version of Benson’s report in the records of the Massa
chusetts Historical Society this paragraph is as follows: “It is now to bo 
stated that the River is described or expressed in the Treaty or 1783, as 
‘that River a Line drawn due north from the Source of which forms the 
west side of the north west Angle of Nova Scotia;’ and that the following 
Points arc assumed as being unquestionable. 1st That the River was not 
expressed as it is. either by Mistake or Fraud—2^ That the River expressed 
must therefore be adjudged to be the River intended—3dh That the River 
expressed in the Treaty of 1783, and the River expressed in the Grant ot 
Nova Scotia, are the same River; and4thG That consequently, the River, 
to be sought for, must be the River intended in the Grant; the following 
Proposition of Fact is therefore advanced, and the Proofs subjoined, viz , 
That the French colonists, in 1604, named a certain Island, Jying in what
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“ Extracts from a publication by Sir William Alexander, in 

London, 1624, under the Title of encouragement to Colonies. 
1 Monsieur De Montes, procuring a Patent from King Henry 
the Fourth, of Canada from the 40th degree Eastward, com
prehending all the bounds that now is between New England, 
and New Scotland (after that Queen Elizabeth had formerly 
given one thereof, as belonging to this Crown by Chabot’s dis
covers,) did set forth with a hundred persons fitted for a plan
tation, carried in two Ships.’ After a brief relation of the 
voyage from France to Port Eoyal, he proceeds, ‘After this, 
having seen Port Eoyal, they went to the Eiver called by them 
Sante Croix, but more fit now to be called Tweede, because it 
divides New England from New Scotland, bounding the one of 
them upon the East and the other upon the West side thereof; 
here they made choice of an Isle that is within the middle of 
the same, where to Winter, building Houses sufficient to lodge 
their number.’ He concludes his relation by mentioning— 
‘ That in the end, finding that a little Isle was but a large 
prison, they resolved to return unto Port Eoyal.’ Speaking 
of the limits of his Patent, he says—‘leaving the limits to be 
appointed by his Majesty’s pleasure, which are expressed in 
the Patent granted unto me under his great Seale of his King
dom of Scotland, marching upon the West towards the Eiver 
of St. Croix, now Tweed, (where the Frenchmen did designe 
their first habitation) with New England, and on all other 
parts it is compassed by the Ocean and the great river of 
Canada.’ To this publication a Map is annexed, in which a 
Eiver is laid down under the name of Tweede, as a,boundary 
between New England and New Scotland, and doubtless in
tended to represent the Saint Croix. The Yoyage of De Monts 
above referred to by Sir William Alexander, was in the Spring 
of 1604, and has been written by two different cotemporary per
sons, Champlain, who was with him, and Lescarbot, who came 
out to IPAeadie in 1606, with Poutrineourt, the Successor of 
De Monts in the attempt to settle, and was himself the next 
year at tit Croix. The British Commissaries, in the Memorials 
between them and the French Commissaries, concerning the 
limits of Nova Scotia or Acadia, printed in London in 1755, 
say,—‘The most ancient Chart extant, of this Country, is that 
which Escarbot published with his History in 1609.’ And a 
book published in London that Year by P. Erondelle, under the 
title of Nova Franeia, &c. translated out of the French into Eng
lish, is evidently a translation of this first Edition of L> Escarbot. 
Champlain published in 1613. From these writers, therefore, 
undoubtedly Sir William Alexander obtained his information 
of the Voyage of De Monts, and of the country. They relate

is properly an Arm of the Bay of Passamaquoddy, but bv them considered 
and accordingly denominated Biver, the Island of St. Croix; that the Name 
was almost instantly applied indiscriminately as well to the River as to the 
Island; that the River is the same River intended, under that Name in the 
Grant for Nova Scotia; and when distinguished by it’s supposed Indian 
JName, and by which it is more generally known, is called the Scudiac.”



that De Monts, after visiting several places on the Eastern 
Shore of the Bay of Fundy, and among them the Bay of Saint 
Mary and Port Eoyal, came, on the ^4th June, to the Eiver 
Saint John; and the following Extracts from them, contain 
the voyage thence, and other subsequent Transactions mate
rial in the present enquiry.

“Champlain, Edit. 1613. ‘From the Eiver Saint John we 
were at four Islands, on one of which we were ashore, and there 
found a great abundance of Birds called Margos, of which we 
took a number of Young ones, as good as Young pigeons. The 
Sieur Poutrincourt was near losing himself there, but finally re
turned to our bark, as we were going to search for him round the 
Island, which is three leagues distant from the main land. 
Further to the west, there are other Islands, one containing six 
leagues, called bv the savages Mari thane, to the South of which 
there are, among the Islands, many good ports for Vessels. 
From the Isles of Margos we were at a Eiver in the main land, 
which is called the Eiver of the Etchemins, a Nation of Savages 
so named in their own Country; and we passed by a great num
ber of Islands, more than we could count, pleasant enough, 
containing some two Leagues, others three, others more or less. 
All these Islands are in a Bay which contains, in my judgment, 
more than 15 leagues in circumference, in which there are a 
number of convenient places to put as great a number of Ves
sels as one pleases, which in their Season abound in fish, such 
as Cod, Salmon, Bass, Herrings, Haitans, and other fish in 
great numbers. Making IVest North West through these 
Islands, we entered into a Large Eiver which is almost half 
a league broad at its entrance, where having made a league or 
two, we found two Islands, the one very small, near the shore 
on the West, the other in the Middle, which may have eight or 
nine hundred -paces in circumference: The banks of which are
Eocky, and three or four Toises high, except a small place, a 
point of Sand and Clay which may serve to make bricks and 
other Necessary things. There is another sheltered place to 
put Vessels, from eighty to one hundred tons, but it is dry at Low 
Water. The Island is filled with Firs, Birches, Maples and 
Oaks,—of itself, it is in a good situation, and there is only one 
side where it slopes about forty paces, which is easy to be 
fortified; the Shores of the Main land, being distant on each 
side about nine hundred or a thousand paces. Vessels cannot 
pass on the Eiver but at the mercy of the Cannon on the Island, 
which is the place we judged best, as well tor the situation, 
the goodness of the Country, as for the communication we pro
posed to have with the savages of the Coasts, and the interior 
Country, being in the midst of them. This place is named by 
the name of the Island Saint Croix. Passing higher up, one sees 
a great Bay, in which there are two Islands, one high, the other 
low; and three Eivers, two of a middling size, one going off 
towards the East, and the other to the North, and the third is 
large, which goes to the West. This is that of the Etchemins,
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of which we have spoken above; going into it two leagues 
there is a fall of water, where the Savages carry their Canoes 
by Land, about five hundred paces, afterwards re-entering it, 
from which afterwards, crossing over a small space of Land, 
one goes into the River Norembeque and of Saint John.

tuIn this place of the Fall, which the Vessels cannot pass, 
because there is nothing but Rocks, and that there is not more 
than four or five feet Water in May and June, they take as 
great abundance of Bass and herring, as they can lade in their 
Vessels. The Soil is very fine, and there are about fifteen or 
twenty acres of Land cleared, where the Sieur de Monts sowed 
some grain, which came up very well. The Savages stay here 
sometimes five or six weeks during the fishing Season. All 
the rest of the Country is a very thick forest. If the land was 
cleared, grain would grow there very well. This place is forty 
five degrees and one third of Latitude, and the Variation of the 
Magnetic needle is seventeen degrees and thirty two minutes. 
Not having found a place more fit than this Island, we began 
to make a barricade on a small Island, a little separated from 
the Island, which served as a platform for our cannon. Every 
one employed himself so faithfully, that in a little time it was 
rendered a defence; then the Sieur de Monts began to employ 
the workmen to build the houses for our abode. After the 
Sieur de Monts had taken the place for the Magazine, which 
was nine toises long and three broad, and twelve feet high, he 
fixed on the plan of his own lodging, which was immediately 
built by good workmen. He then assigned to each his place.’
4 We then made some gardens as well on the main land as on 
the Island.’

“‘The Sieur de Mons determined on a change of place, and 
to make another habitation to avoid the cold, and evils which 
we had in the Island St. Croix. Not having found any port 
which was proper for us then, and the little time we had to lodge 
ourselves, and to build houses for that purpose, we caused two 
Barks to be equipped, on which was laden the Carpenters’ 
Work of the Houses of Saint Croix, to be carried to Port Royal, 
twenty five leagues from thence, where we judged an abode 
would be more mild and temperate.’ In his Edition of 1632, 
after the above passage, where he mentions the Latitude and 
Variation of the needle, he adds, ‘In this place was the habi
tation made in 1604.’—And then immediately commences 
another chapter as follows—

“ ‘ From the said River St. Croix, continuing along the coast, 
making 25 Leagues,’ wepassed by a great number of Islands, &c.

“L’Escarbot Edition, 1618.—‘Leaving the River Saint John, 
they came following the Coast, at twenty leagues from thence, 
in a great River (which is properly sea) where they encamped 
in a small Island, in the middle of it, which being found strong 
by nature and of easy defence, besides that the season had 
begun to pass, and therefore it became them to think how they 
were to be Lodged without going further, they resolved to stay
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there.7—‘The Company staid there in the middle of a Large 
Biver, where the wind from the North and North-West blows 
at pleasure, and because at two leagues above there are some 
streams, which coming crosswise do discharge themselves into 
this large arm of the Sea. This Island, the Eetreat of these 
French, was called Sainte Croix, twenty-five leagues more dis
tant than port Eoyal.7 ‘Before we speak of the return of the 
ships to France, it becomes us to say that the Island of Saint 
Croix is very difficult to be found by one who has never been 
there: for there are so many Islands and great Bays to pass 
before one comes there, that I am astonished how any one had 
the patience to penetrate so far to go to find it. There are three 
or four mountains high above the others on the Coasts, but on 
the North part from where the Eiver comes down, there is a 
pointed one more than two leagues distant. The woods of the 
Main land are handsome and high to admiration and so is the 
herbage; there are streams of Fresh Water very agreeable, 
where many of the people of the Sieur de Monts did their 
work and hutted there. As to the nature of the Soil, it is very 
good, and happily fruitful!; for the Sieur de Monts, having 
caused a piece of land to be cultivated and sown with Eye, (I 
have not seen any wheat there) he had not the means to attend 
to its maturity to gather it, the grain which fell, had notwith
standing grown and shot up again wonderfully, so that two 
years after we gathered of it as fair, large and heavy as any in 
France, and which this soil has produced without culture, and 
at present it continues to increase every Year; the said Island 
is about half a french League in circuit, and at the end towards 
the sea there is a Hillock, and as it were a separate small 
island where the said Sieur de Monts placed his cannon; and 
there is also a small chapel built in the fashion of the savages, 
at the foot of which there are so many muscles as to be won
derfully which may be gathered at low water; but they are 
small. .

“‘During the said voyage, the Sieur de Monts worked at his 
fort, which he had seated at the End of the Island opposite 
the place where we have said he lodged his Cannon, which was 
prudently considered, to the end to command the Eiver up and 
down; but there was one inconvenience that the said Fort was 
on the side to the North without any shelter except the trees 
which were on the Bank of the island, all of which thereabout 
he had forbid to be cut down. Without the Fort the Swiss 
had their Barracks, which were large and ample, and some 
small ones making an appearance like a suburb; some had their 
huts on the main Land, near the Stream, but within the Fort 
were the Lodgings of the said Sieur de Monts, made of fair 
and Skilfull carpentry with the banner of France on the Top. 
In another Part was the Magazine, where was aeposited the 
the safety and life of all; also of good carpentry and covered 
with shingles, and opposite to the Magazine were the Lodgings, 
and Houses of the Sieur D7Orville Champlain, Champdore, and
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other persons of distinction; opposite to the Lodgings of the 
said Sieur de Monts was a covered gallery, to exercise for 
amusement, or for the Workmen when it rained; and between 
the said Fort and the Platform of the Cannon, all was tilled with 
Gardens. The Severe season being passed, the Sieur de 
Monts, tired of his sorrowful abode of Sainte Croix, deter
mined to search for another Port in a Country more warm and 
more to the south. Having seen the Coast of Malatarre, and 
with much labour, without finding what he desired, he deter
mined to go to Port Eoyal, to make his stay there, and wait 
untill he should have the means to make a more ample discov
ery: So everyone was employed to bind up his pack, and they 
demolished what they had built with infinity of labour, except 
the Magazine, which was too large to be transported.7 ~

“ Subsequent to the View of the mouths of the Eiyers in 
question, and the adjacent Objects, by the Commissioners, at 
the instance of the Agents, in the Fall of 1796, the Edition of 
Champlain, of 1613, was procured from Europe, containing a 
Map of the Isle Sainte Croix, a copy of which is hereunto an
nexed, and a Search having been then made by digging into the 
Soil on the Island called Bone, or Docias, Island, Bricks, char
coal, spikes, and other artificial articles have been found, and 
evident foundations of buildings have been traced. Whoever 
will compare these proofs with the Bay of Passainaquady, 
including the Islands and Eivers in it, will perceive that they 
result in demonstration that the Island St. Croix, and the Eiver 
Saint Croix, intended by them, are respectively Bone Island, 
and the Eiver Scudiac, comprehending in the latter the arm of 
the Bay, or as it is expressed by L’Escarbot, Sea, between where 
the mouth of the Eiver has been decided to be, at Joe7s Point, 
and where it turns to the westward at the Devils head, as being 
at the time when the name of Saint Croix was originally given 
to the Scudiac, then actually, however improperly, conceived to 
be a portion of it and accordingly denominated Eiver; and 
here it would seem that there would have been an end of the 
Question. But the Agent on the Part of the United States 
stated ‘that Mitchells Map published, in 1755, was before the 
Commissioners who negotiated and concluded the provisional 
Treaty of Peace at Paris in 1782; from that they took their 
Ideas of the country, upon that they marked the dividing line 
between the two nations, and by the line marked upon it their 
intention is well explained, that the Eiver intended by the 
Name of the Saint Croix, in the Treaty, was the Eastern Eiver 
which empties its waters into the Bay of Passainaquady.7

“And he thereupon offered in Evidence the Testimony of 
the Three American Commissioners, as contained in the follow
ing depositions of two of them, and letter from the other, to 
Mr. Secretary Jefferson, of the 8th of April, 1790, and also a 
Map of Mitchell, as the Identical Copy which the Commis
sioners had before them at Paris, having been found deposited 
in the Office of Secretary of State for the United States, and
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having the Eastern Boundary of the United States, traced on 
it with a pen or pencil, through the middle of the ltiver Saint 
Croix, as laid down on the Map, to its source, and continued 
thence North, as far as to where most probably it was sup
posed by whoever it was done. The highlands mentioned in 
the treaty are—1

u President Adams’ Deposition.

“ i Mitchells Map was the only map or plan which was used 
by the Commissioners at their public conferences, tho? other 
Maps were occasionally consulted by the American Commis
sioners, at their Lodgings; the British Commissioners at first 
claimed to Piscataqua River, then to Kennebeck, then to Penob
scot, and at length agreed to Saint Croix, as marked on Mitch
ells map, one of the American Ministers at first proposed the 
River Saint Johns, as marked on Mitchells map; but his col
leagues observing that as Saint Croix was the River mentioned 
in the Charter of Massachusetts Bay they could not justify 
insisting on Saint Johns, as an ultimatum, he agreed with them 
to adhere to the Charter of Massachusetts Bay; but whether 
it was understood, intended, or agreed between the British and 
American Commissioners, that the River Saint Croix, as marked 
on Mitchells map, should so be the boundary as to preclude all 
enquiry respecting any Error or mistake in the said Map, in 
designating the River Saint Croix, or whether there was any, 
and if so, what understanding, intent, or agreement between 
the Commissioners relative to the case of Error or mistake m 
this respect, in the said Map, that the case of such supposed 
error, or mistake, was not suggested, and consequently there 
was no understanding, intent or agreement expressed Respect
ing it.?

u Governor Jay’s Deposition.
“ ‘In the course of the negotiations, difficulties arose respect

ing the Eastern boundary of the United States. Mitchells 
map was before them, andfrequently consulted for Geographical 
information. In settling the boundary lines (described in the 
Treaty) and of which the River Saint Croix forms a part, it 
became a question, which of the Rivers in those parts was the 
true River Saint Croix, it being said that several of them had 
that name. They did finally agree that the River St. Croix 
laid down in Mitchells Map, was the River Saint Croix which 
ought to form a part of the said boundary line; but whether 
that River was so decidedly and permanently adopted and 
agreed upon by the parties as conclusively to bind the two

i This sentence is incomplete in the original, just as is here indicated, 
and it was so printed by Gallatin and Preble without comment. Obviously 
a blundering scrivener, in copying Benson’s draft, robbed the preceding 
sentence of a part of its final clause, which should read, “as far as to 
where most probably it was supposed by whoever it was done the high
lands mentioned in the treaty are.”
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nations to that limit, even in case it should afterwards appear 
that Mitchell had been mistaken, and that the true River Saint 
Croix was a different one from that which is delineated by that 
name in his Map, is a question or a case which he does not recol
lect, nor believe, was then put or talked of. For his own part, 
lie was of opinion that the Easterly boundaries of the United 
States, ought, on principles of Right and Justice, to be the 
same with the Easterly boundaries of the late Colony or Prov
ince of Massachusetts.7

u Dr. Franklin’s Letter.

I received your letter of the 31st past, relating to the en
croachments made on the Eastern Limits of the United States, 
by settlers under the British Government, pretending that it 
is the Western and not the Eastern river, of the Bay of Pas- 
samaquady, which was designated by the name of Saint 
Croix in the Treaty of Peace with that Nation, and requesting 
me to communicate any facts which my memory or Papers may 
enable me to. recollect, and which may indicate the true River 
the Commissioners had in view to establish as a boundary be
tween the two nations. I can assure you that I am perfectly 
clear in the remembrance that the Map we used in tracing the 
boundary between the two nations, was brought to the Treaty, 
by the Commissioners from England, and that it was the same 
that was published by Mitchell, above twenty Years before. 
That the Map we used was Mitchells Map, Congress was 
acquainted at the time by a letter to their Secretary for 
foreign affairs, which I suppose may be found upon their files.7

“The Agent on the part of his Majesty having excepted to 
these proofs, on the ground that the matter to be proved by 
them was not admissible in Evidence, they were received, sub
ject to the eventual opinion of the Board on the Question, 
whether they were to be retained or rejected? A Boundary 
line which Mitchell has on his Map, is the only indication of 
the River he intended by the Saint Croix; his intent or Mind 
in this respect cannot be discovered from the relative situation 
of the River, or of the Lake, laid down as its source, or from 
the course or length of the River, or the form or magnitude of 
the Lake, or indeed from the supposed representations of any 
natural or sensible objects; that part of the Map which con
tains the Bay of Passamaquady, and the Rivers issuing into it, 
being, as to such objects, erroneous or imperfect in the ex
treme The Boundary line alluded to, is drawn along the West
ern side of the River Saint Croix to the Lake as its source, and 
thence round along the Southerly and Westerly sides, and so 
far along the Northerly side of the Lake, untill it comes to the 
most Northern Part of it, and thence it is direct towards the 
North, ‘to the River St. Barnabas, being the nearest river dis
charging itself into the great River of Canada ’ This Line was 
certainly intended to represent, what was esteemed at the time
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to be the boundary of Nova Scotia, from the mouth of the St. 
Croix to the River Saint Lawrence.

“The Map and the other proofs connected with it, therefore,, 
instead of being of any avail to the party exhibiting them, 
they are in confirmation of the very principle of the claim of 
the opposite Party, that the River intended in the Treaty, is the 
River intended in the Grant for Nova Scotia; the reasoning 
from them being briefly that the immediate Agents who made 
the Treaty, intended the River which was intended by Mitchell 
and that he intended the River which was intended in the 
Grant for Nova Scotia; so that, as will doubtless be perceived, 
any further consideration of these proofs, or a decision of the 
question respecting them, reserved for the opinion of the Board, 
became unnecessary. .

“ With respect to the source of the River, the difficulties which 
occurred in determining it may easily be imagined.

“In all cases it would be difficult to determine the Source ot 
a River, when it is to be ascertained to a precise spot, to a point 
from which a line is to be drawn.

“If it is to be ascertained, or as it maybe phrased, found, as 
a previously assumed Station, in a boundary, Evidenceof where 
strangers reputed it to be, or where parties intended it should 
be deemed to be, might be proper, and under the circumstances 
of the case, to be adopted as that which ought to be preferred, 
and as competently decisive.

“No such Evidence, however, existed in the present Instance 
the several Branches and head waters of the River have 
remained unexplored, and the adjacent country unsettled, and 
almost unfrequented; so that the only knowledge of the River, 
from the Falls in it upwards was scarcely more than what was 
primitively communicated to the first voyagers there, by the 
aboriginal savages; namely, that from the Head Waters to the 
West, there was a portage to the Norembeque, now Penobscott, 
and from those to the North, there was one to the St. John; let 
it suffice therefore to intimate, that the reference, as it respected 
the Source of the River, being as it were an appeal to mere 
judgement or opinion, is in that view analogous to cases of 
assessment of damages not capable of being liquidated by 
calculation, or definite Rule, and therefore to be assessed accoi cl
ing to discernment, or discretion; a latitude of arbitrament is 
in such cases supposed to be permitted to the Jurors, but as 
they must at the same time agree in a precise sum, accommoda
tion of sentiment among them to a degree is necessary, and con
sequently‘justifiable. There is still a question concerning the 
boundary between the two nations, in that quarter, and origi
nating also in the Treaty of peace; but partaking of the nature 
of an omitted case can be settled only by negotiation, and
compact. . 7

“ The Treaty supposes the Saint Croix to issue immediately 
into the Bay of Fundy, and of course, that there would be an 
entire sea board Boundary, if it may be so expressed, between



THE SAINT CROIX COMMISSION. 43

the termination of the Southern, and the commencement of 
the Eastern boundary of the United States; and it also in
tended, that where the Eastern boundary passed through the 
waters which were navigable, that both nations should equally 
participate in the navigation. The Question then is, How is 
the boundary in the intermediate space between where the 
mouth of the St. Croix hath been decided to be, and the Bay 
ol Fundy, to be established, most consistent with the Treaty? 
In answer to which it may be suggested, that the boundary 
should be a line, passing through one of the passages between 
the Bay of Fundy and the Bay of Passamaquady; that the 
west passage being unfit for the purpose, having a Bar across 
it, which is dry at low water, the next to it must be taken, and 
the line may be described—Beginning in the middle of the 
Channel of the River St. Croix, at its mouth; thence direct to 
the middle of the Channel between Point Pleasant and Deer 
Island; thence through the middle of the Channel between 
Peer Island on the East and North, and Moose Island and 
Campo Bello Island, on the West and South, and round the 
Eastern Point of Campo Bello Island, to the Bay of Fundy.

“October 25th, 1799. The Commissioners decided the 
Scudiac, and the northern Branch of it, to be the River in
tended in the Treaty under the name of the St. Croix, and 
that its mouth was at Joes point.”



[



CHAPTER II.

ISLANDS IN THE BAY OF FUNDY: COMMISSION 
UNDER ARTICLE IV. OF THE TREATY OF GHENT.

Stipulation as to Is- the 8eCOnd article of the treaty ®f peace
lands in the Treaty of 1783 ‘ the eastern boundary of the United 
of Peace. States was declared to comprehend ‘ ‘ all islands

within twenty leagues of any part of the shores 
of the United States, and lying between lines to be drawn due 
east” from the middle of the mouth of the River St. Croix “in 
the Bay of Fundy,” and from the middle of the mouth of the 
River St. Mary’s in the Atlantic Ocean, “excepting such islands 
as now are, or heretofore have been, within the limits of the 
said province of Nova Scotia.” The negotiators of the treaty 
of peace seem to have considered Passamaquoddy Bay either 
merely as a part of the Bay of Fundy, or else as the mouth of 
the St. Croix River.2 But, however this may be, the decision 
of the commissioners under Article V. of the Jay Treaty, that 
the Schoodiac was the true St. Croix and that its mouth was 
at Joe’s Point, left most of the islands in Passamaquoddy Bay 
to the south of a line drawn east from the middle of the river’s 
mouth; and, as these islands were within twenty leagues of 
the shores of the United States, the only question that re
mained to be determined was whether they were within the 
limits of the province of Nova Scotia. The same question 
arose in regard to the island of Grand Menan, in the Bay of 
Fundy proper.
The King-Hawkes- ^ appears that soon after the conclusion of 

bury Convention. treaty of peace conflicting claims of sover
eignty and jurisdiction arose in regard to some 

of the islands in Passamaquoddy Bay. Moose, Dudley, and 1

1 Sy,pra, p, 2. 2 Am- State Papers, For. Eel. I. 93.
45
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Frederick islands were claimed by tbe British as well as by 
the American authorities.1 In 1801 Rufus King, then minister 
of the United States in London, was instructed to enter into 
negotiations for the settlement of the question of title to the 
islands and of the navigation of the channels between them. 
On the 12th of May 1803 he concluded with Lord Hawkes- 
bury a convention, by Article 1. of which it was provided that 
“tbe boundary between the mouth of the river St. Croix and 
the Bay of Fundy” should be “a line beginning in the middle 
of the channel of the river St. Croix, at its mouth, as the 
same has been ascertained by the commissioners appointed for 
that purpose;” that this line should run “thence through the 
middle of the channel between Deer island on the east and 
north, and Campo Bello island on the west and south, and 
round the eastern point of Campo Bello island, to the Bay of 
Fundy;” and that “the islands and waters northward and 
eastward of the said boundary, together with the island ot 
Campo Bello,” should belong to New Brunswick, and “the 
islands and waters southward and westward of the said 
boundary, except only the island of Campo Bello,” to Massa
chusetts.3 Though this division of the islands formed the 
basis of the settlement that was finally made, the treaty never 
was ratified. An amendment by the Senate in regard to an
other matter was not accepted by the British Government, 
and in consequence the convention failed. A similar arrange
ment attempted by Messrs. Monroe and Pinkney and Lords 
Holland and Auckland, in 1807, also came to naught through 
the failure of the negotiations of which it formed a part.

During the war of 1812 tbe British seized 
Provisions of the and ]iejq possession of Moose Island, on which 
Treaty Of Ghent Eastport stallds. and ilt the treaty of peace

concluded at Ghent on December 24,1814, though the negotia
tion was conducted on the basis of the status quo ante helium, 
they refused to restore it. While therefore it was generally 
stipulated that all territory, places, and possessions taken by 
either party from the other during the war should be restored, 
it was specially provided that such of the islands in Passama
quoddy Bay as were claimed by both parties should remain m

iAm. State Papers. For. Rel. I. 95, 96; II. 586.
sMr. Madison, Sec. of State, to Mr. King, July 28, 1801, Am. State

Papers, For. Rel. II. 585.
34m. St^»te Papers, For. Ref II. 584.
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ttie possession of the party in whose occupation they might be 
at the time of the exchange of the ratifications of the treaty 
without prejudice to the rights of either party, till the question 
of title should be settled.1 For such a settlement, however, 
Article IV. of the treaty provided in the following manner: ’

‘‘Whereas it was stipulated by the second article in the 
treaty ot peace of one thousand seven hundred and eiglitv- 
ofT.nprf'I6^!1 V1?. Bl;ltarnV0 Ma.l'esty and the United States
oormwebl d f- ,tlie1bou"f?ary of the United States should 
ompiehend all islands within twenty leagues of any part of

the shores ot the United States, and lying between lines to be 
diawn due east front the points where the aforesaid boundaries, 
between Nova Scotia on the one part, and East Florida on the
Ati’tifn1 resPectlveIy touch the Bay of Fundy and the 
Atlantic Ocean, excepting such islands as now are, or hereto-
thpec 'aVe V-e,n’ ^ltbil!1the limits Nova Scotia; and whereas 
nf ti.pVpra ls]ands in tbe Bay of Passamaquoddy, which is part 
ot the Bay of Lundy, anu the Island of Grand Menan, in the
i!l° rrd|'iare ,claime(l hy tbe United States as being 
comprehended within their aforesaid boundaries, which said

S f 6 clai“eb a* belonging to His Britannic Majesty, as 
trpnVvriJteeib at the time ot and previous to the aforesaid 
; ®a,tyof one thousand seven hundred and eighty-three, within 
finalvJtS,?f rrovi“ceof Nova Scotia: Tn order, therefore,
be rPtPrrP^Tp1^111^11 tLeSe Clalms’lfc is agreed that they shall 
be leterred to two Commissioners to be appointed in the fol-
BiI1ufiInaiiaeA/rV1Z\0lie Uommissioner shall be appointed by 
ills Britannic Majesty, and one by the President of the United
Hpw by Wltli, tIie adice and consent of the Senate 
w!™ L r 'ir Sa two 9omu,Isslo,iers so appointed shall be 
qppnra,^Pfltla f Ui examme and decide upon the said claims 
according to such evidence as shall be laid before them on the
resnPiUivS!f 1Ci Ma'esty and of the United States
respectively. The said Commissioners shall meet at St
nn^reTS’ \n the Broviuce of New Brunswick, and shall have
thinWG amnUra -a0 Aach ?thei' pIace or places as theY shall 

1Dk bt- Tbe said Commissioners shall, by a declaration or

- The exception of Moose Island from the general restoration of territory 
is the only point on which it is possible that we might have obtained an 
alteration it we had adhered to our opposition to it. The British govern
ment had long fluctuated on the question of peace; a favorable account 
rom \ lenna, the report of some success in the Gulf of Mexico, or any 

o er incident, might produce a change in their disposition; they had 
already, after the question had been referred to them, declared that they 
could not consent to a relinquishment of that point. We thought it too 
hazardous to risk the peace on the question of the temporary possession of 
tint small island, since the question of title was fully reserved, and it was 
therefore no cession of territory.” (Mr. Gallatin (o Mr. Monroe, Sec. of 
btete, Ghent, December 25, 1814, Adams’s Writings of Gallatin, I. 646.)
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report under their hands and seals, decide to which of the two 
contracting parties the several islands aforesaid do respectively 
belong, in conformity with the true intent of the said treaty 
of peace of one thousand seven hundred and eighty-three. 
And if the said Commissioners shall agree in their decision, 
both parties shall consider such decision as final and conclusive. 
It is further agreed that, in the event of the two Commissioners 
differing upon all or any of the matters so referred to them, or 
in the event of both or either of the said Commissioners refus
ing,or declining, or wilfully omitting to act as such, they shall 
make, jointly or separately, a report or reports, as well to the 
Government of His Britannic Majesty as to that of the 
United States, stating in detail the points on which they differ, 
and the grounds upon which their respective opinions have been 
formed, or the grounds upon which they, or either of them, 
have so refused, declined, or omitted to act. And His Britannic 
Majesty and the Government of the United States hereby 
agree to refer the report or reports of the said Commissioners 
to some friendly sovereign or State, to be then named for that 
purpose, and who shall be requested to decide on the differences 
which may be stated in the said report or reports, or upon the 
report of one Commissioner, together with the grounds upon 
which the other Commissioner shall have refused, declined or 
omitted to act, as the case may be. And if the Commissioner 
so refusing, declining or omitting to act, shall also wilfully 
omit to state the grounds upon which he has so done, in 
such manner that the said statement may be referred to such 
friendly sovereign or State, together with the report of 
such other Commissioner, then such sovereign or State shall 
decide ex parte upon the said report alone. And His Britannic 
Majesty and the Government of the United States engage to 
consider the decision of such friendly sovereign or State to be 
final and conclusive on all the matters so referred.”1

Appointment of a Under this article, the King of Great Britain 
Commissioner by on September 4, 1815, appointed as commis- 
Great Britain. sioner Thomas Barclay, who had served in a 

similar capacity under Article Y. of the Jay Treaty. It ap
pears, however, that the commission of Mr. Barclay did not 
reach New York, where he then held the post of British consul- 
general, till the 7th of August in the following year.2

As commissioner on the part of the United 
Appointment of a states, President Madison on January 16, 

Commissioner by lgl6 appointed John Holmes, a resident of 
Massachusetts, but of that part of the State 

which was soon afterwards to become the State of Maine.

Article VIII. of the treaty contains certain provisions as to procedure. 
2 Rives’s Correspondence of Thomas Barclay, 370..
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After having served for several terms in the legislature of 
Massachusetts, Mr. Holmes was in 1817 elected to Congress. 
On the admission of Maine as a State, in 1820, he was elected 
to tbe United States Senate, where he served till 1833.1

On the 4th of September 1815 Lord Castle-
instriactions of the reagh dispatched to Mr. Barclay, in relation to 

British Commis
sioner. the question under the fourth article, the fol

lowing instructions:

u With regard to the regulation of your conduct in bringing 
to a favorable issue the first question namely, whether the sev
eral Islands in the Bay of Passamaquoddy and in the Bay of 
Fundy belong of right to the United States or to Great Brit
ain ; it may be necessary that you keep in mind (altho’ in decid
ing upon it you are solely to be led by the Evidence that will 
be adduced in favour of the Claims of other countries [mc]) that 
His Majesty’s right to those Islands is supposed to be founded 
on the Second Article of the Treaty of Peace of 1783 which 
excepted from the line 20 leagues from the line of Coast, by 
which it was then agreed to fix that side of the Boundary of 
the United States, such Islands as now are or heretofore have 
been within the Limits of Nova Scotia.—And that the Islands 
in question did come within the Limits of that Province, will 
be proved not only from the Circumstance of the Jurisdiction 
which the Government of Nova Scotia always was in the habit 
of exercising over the Inhabitants up to the Peace of 1783, but 
more forcibly from the fact tha.t the original Patent or Grant 
(an extract of which I enclose)’ of the said Province made by 
King James the 5th to Sir William Alexander in 1621, after 
tracing the Boundaries of the United States (sic) in it’s cir
cumference yjroceeds to include in it all Islands &c., within Six 
Leagues of any part of the circumference.

“It cannot also have escaped your recollection that in the 
discussion in which you were engaged with the United States in 
1796 and which terminated in your fixing the mouth of the Biver 
St. Croix at Joes Point, the point now at issue was in some 
degree decided, a reference to the Proceedings of the Commis
sioners at that period will prove that the objection made to 
that decision on the part of the American Agent was that he 
(sic) conferred upon Great Britain the possession of the very 
Islands now under dispute, and he on that ground argued 
tho’ ineffectually the impropriety of the decision itself.”

In acknowledging the receipt of these in- 
British Commission- structions Mr. Barclay, while expressing the

®r8 ^°^btS aS t0 opinion that tin* principles on which they were
Grand Menan. * , , ^ . . , .

founded were, with respect to the islands in

hives’s Correspondence of Thomas Barclay, 357; Willis’s History of 
the Law, the Courts, and the Lawyers of Maine, 275.

5627------ 4
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Passamaquoddy Bay, perfectly correct and such as could not 
be controverted, yet disclosed an apprehension that it would 
be “difficult for His Majesty’s Agent to support with equal 
evidence His Majesty’s claim to the Island of Grand Man an in 
the Bay of Fundy, an island of far more national importance, 
than any of the others.”1

The grant of Nova Scotia to. Sir William 
Grant of Nova Scotia Alexander in 1621, to which Lord Castle-

Alexander reagh referred, is printed m the original Latin
in the evidence accompanying the statement 

submitted on the part of the United States to the King of the 
Netherlands under the convention of 1827, to which we shall 
refer hereafter.2 By this grant there were conveyed under the 
name of Nova Scotia to the grantee, his heirs or assigns in in
heritance, “all and singular the Innds, continents and islands 
situate and lying in America within the headland or promon
tory commonly called Cape Sable, lying near 43° north latitude, 
or thereabout; from which promontory stretching westwardly 
along the seashore to the roadstead of Saint Mary, commonly 
called St. Mary’s Bay, and thence toward the north by a straight 
line crossing the entrance or mouth of that great ship road 
which runs into the eastern tract of land between the countries 
of the Souriquois and the Etchemins to the river commonly 
called St. Croix, * * # . including and comprehending
within the aforesaid seashores and their circumferences from 
sea to sea, all lands and continents with the rivers, streams, 
bays, shores, islands or seas lying near or within six leagues 
of any part of the same on the western, northern or eastern 
parts of the said shores and precincts.” The “great ship 
road” referred to is the Bay of Fundy. A line drawn across 
its mouth from St. Mary’s Bay to the mouth of the river decided 
under Article Y. of the Jay Treaty to be the true St. Croix, 
just touches the island of Grand Menan.

At this point two questions arose: First, Did the words 
“within six leagues of any part of the same” only mean within 
six leagues of the “seashores,” or did they also mean within six 
leagues of the “circumferences” and “precincts,” so as to in
clude islands such as Grand Menan, lying less than six leagues 
to the west of the line drawn from St. Mary’s Bay to the Eiver

1 Rives’s Correspondence of Thomas Barclay, 371.
2 Chapter IV



St. Croix1? And second. Were the limits mentioned in the 
Alexander grant the true limits of the province1?

The language by which the boundary was 
Commissions of Gov- defilie(i \n this grant was not adhered to in the

gcotia commissions given to the British governors.
In the commission to Montague Wilmot of 

November 21,1763, it was declared that although the province 
“hath anciently extended and doth of right extend” to the 
westward “as far as the river Pentagonet or Penobscot, It 
shall be bounded by a Line drawn from Cape Sable across the 
entrance of the Bay of Fundy to the mouth of the River 
St. Croix,” etc. Nothing was said as to the islands westward 
of this line. In the commission to Lord William Campbell of 
August 11,1765, the province was “bounded on the Westward 
by a line drawn from Cape Sable across the entrance of the 
Bay of Fundy to the mouth of the River St. Croix * * *,
to the Eastward by the said Bay (of Chaleurs) and the Gulph 
of St. Lawrence to the cape or promontory called Cape Breton 
in the Island of that name including that Island the Island of 
St. John and ail other Islands within six Leagues of the coast 
and to the Southward by the Atlantick Ocean from the said cape 
to Cape Sable,” etc. This restriction to the eastern “coast” 
of the provision including all islands within six leagues 
may also be found in the commission to Wilmot, to which we 
have just referred. The same definitions of the boundary were 
preserved in the commission to Governor Francis Legge of 
July 22,1773.1 They do not comprehend the island of Grand 
Menan. It seems that the governor and council of Nova 
Scotia granted a reservation of the island to Sir William 
Campbell in 1773 till the King’s pleasure should be known.2

1 Appendix 15, Statement of the United States before the King of the 
Netherlands, 1829; printed, but not published.

2 Rives’s Correspondence of Thomas Barclay, 373. In a letter to Lord 
Castlereagh of August 12, 1816, Mr. Barclay, referring to the commissions 
of the provincial governors, said: “From these commissions it would 
appear that the Islands within six leagues of the coast are confined to the 
coast on the Eastern side of the Province of Nova Scotia. The Commis
sions refer to Islands on the East and South sides of the Province, but 
are silent with respect to those on the West Side. I attribute this to inat
tention in those who framed the commissions. At that period it was not 
perhaps considered necessary to be critically particular in such descrip
tions in commissions to Governors, the Limits and appendages of the 
respective provinces had been declared, but had never been surveyed and
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Owing to adverse winds and to calms, which 
Organization of the []ie commissioners at Portland, they

did not reach St. Andrews till the 22d of Sep
tember 1816, six days later than the day they had appointed 
for their first meeting. They held tlieir first session on the 
23d of September, when they exhibited their commissions and 
took an oath of office, which was administered to them by 
Hugh Mackay, esq., one of His Majesty’s justices of the peace 
and of the inferior court of common pleas for the county of 
Charlotte, in the province of New Brunswick.1

The commissioners appointed as their secre
tary Anthony Barclay, a son of the British 
commissioner, at a salary of five hundred 

pounds sterling a year.
As agents there appeared on the part of the 

United States James Trecothick Austin, of 
Massachusetts, and on the part of Great 

Britain Ward Chipman, who acted as agent for that govern
ment under Article V. of the Jay Treaty. Austin was a lead
ing member of the bar of Massachusetts, and from 1832 till 
1843 was attorney-general of the State. His commission as 
agent was given by the President of the United States, who 
appointed him by and with the advice and consent of the 
Senate on the 11th of April, 1816. When Mr. Chipman ap-

Secretary to the Com
mission.

American and British 
Agents.

defined by actual measurement. His Majesty's Ministers could not have 
intended to tal<e these Islands from the jurisdiction of Kova Scotia with
out either erecting them into a distinct colony, which would have been 
ridiculous, or annexing them to the, then, Province of Massachusetts. 
Neither of these was the case, it therefore follows that they remained part 
or parcel of Nova Scotia under the Grant to Sir William Alexander, lie- 
sides it required express words to take those Islands formerly declared to 
appertain to Nova Scotia, from it: and your Lordship will presently per
ceive that on a nearly similar occasion in contracting the Western Limits 
of Nova Scotia express words were used in the commission to Governor 
Wilmot.” (Id. 374.)

1 The oath was as follows: “You do solemnly swear, impartially to 
examine and decide the claims to be submitted to you, under the Fourth 
article of the Treaty of Peace and Amity concluded at Ghent, on the 24th 
day of December 1814, between His Britannic Majesty and the United 
States of America, according to such evidence as shall be laid before you 
on the part of his said Britannic Majesty, and of the said United States 
respectively, So help me God.” The certificate of the due administration 
of this oath, under the hand and seal of the justice, was filed with the 
proceedings of the commissioners.
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peared before the board his commission was contained in a 
letter from Lord Bathurst, His Majesty’s prin
cipal secretary of state for the war and colo-Question as to British 

Agent’s Commission.

Claims of the 
Agents.

nial department, dated at Downing street, 
July 12, 1815, and conveying “the commands of His Royal 
Highness” to proceed to St. Andrews as soon as he should 
hear of Mr. Barclay’s arrival there, “in order to act as agent 
to the Commission.”1 Mr. Holmes objected to this authority 
because it was not under any official seal, and because Lord 
Bathurst’s signature was not followed by his official title. 
It was finally agreed that Mr. Chipman should be recognized 
as British agent, but that he should subsequently produce a 
formal commission. Such a commission Avas issued by the 
King on January 24, 1817, empowering both Ward Chipman 
and his son, who bore the same name, to act, jointly or sever
ally, as agents or agent of Great Britain.3 Both the Ameri
can agent and the British agents, and the secretary to the 
commission, were sworn by Mr. Justice Mackay to the faith
ful performance of their duties.1

On the 24th of September the agents filed 
their respective claims. That of the agent of 
the United States embraced all the islands in 

Passamaquoddy Bay and the island of Grand Menan as being 
within twenty leagues of the United States and included within 
their boundaries, and as not being excepted from those terri
torial limits by any provision of the treaty of peace. The 
British claim embraced the same islands on the ground that 
they were within the limits of Kova Scotia and therefore ex
cepted by the treaty of peace from the territory of the United 
States.1

The agents agreed that, in case it should 
^E^denee*3 ^ become expedient for either of them to take 

the depositions of witnesses in the district 
of Passamaquoddy, reciprocal notices of the examination, 
together with copies of the interrogatories to be put, should 
be duly given. It was also agreed that the plan of the rivers 
Schoodiac and Magaguadavic, with their principal branches, 
including the Bay of Passamaquoddy and the adjacent coast 
and islands, compiled by order of the board under Article V. 
of the Jay Treaty by George Sproule, esq., surveyor-general of

MSS. Dept, of State.
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New Brunswick, and a survey of Passamaquoddy Bay amd its 
islands made in 1772, should be admitted as evidence before 
the commission.1

After the reception of the claims olf the
Arguments of the ,. , ,, . .. ^ respective governments the commissionersAgents. x &

adjourned till the 28th of May 1817, wlnen it 
was agreed that they should meet at Boston to receive the 
arguments of the agents. Mr. Chipman, however, owinig to 
an attack of gout and to adverse winds, did not appear tilll the 
3d of June, and no business was transacted till the 9th. On 
that day Mr. Austin filed his memorial or argument amd an 
appendix, all in manuscript, together with the depositioms of 
certain persons taken pursuant to previous agreement. He 
then proceeded to read his memorial, arguing as lie went allong, 
and concluded the presentation of his case on the 10th of June. 
On the 11th of June Mr. Chipman presented his inennorial, 
documents, and depositions, and proceeded witli his argunnent, 
which he completed on the same day.2

At their sixteenth meeting, which was held 
on the 13th of June, the commissioners, after 
making certain orders as to the paymeint of 

expenses, adjourned to meet again at Boston on the 25ith of 
September, in order to afford the agents time to reply to each 
other’s arguments. Owing to the fact that he had been elected 
to Congress, Mr. Holmes consented to this delay with reluc
tance. The board, however, reconvened at the appointed time 
and heard the agents’ replies. Mr. Chipman opened om the

Replies and Close of 
Argument.

1 MSS. Dept, of State.
2 Mr. Barclay, in a letter to Lord Castlereagh of June 5, 1817, says: 

“ The arguments on the part of both nations will I hope he read over by 
the 12th current, that on the part of the -United States is unnecessarily 
diffuse; after which the Agents will require some time to prepare replies 
each to the others arguments, so that a short adjournment will probably 
take place. Mr. Chipman has at my request introduced in his memorial 
the Arguments used by Comrs. Shirley and Milday in their negotiations 
at Paris in 1750 and the extract of the council minutes in 1768, although 
he is of opinion, in which I concur, that the claim on the part of His 
Majesty, must and will eventually rest on the Grant to Sir Wm. Alexander 
in 1621. I confess my principal inducement for incorporating in the pres
ent case, the Arguments used by the Commissioners at Paris in 1750, is 
founded more on the effect it may produce on the friendly Power to whom 
the case may be referred, in the event of the Commissioners not being able 
to agree in a decision, than on the Commissioners in the first Instamce.” 
(Rives’s Correspondence of Thomas Barclay, 379.)
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26th of September and closed on tlie 29th; Mr. Austin opened 
on the following day and concluded on the 1st of October. 
But, in spite of the fact that their arguments and documents 
filled more than 2,000 folio pages, both the agents requested a 
farther hearing and for that purpose asked for an adjournment 
till the following spring. It seems that neither the British 
commissioner nor the British agent thought a rejoinder neces
sary or desirable,1 though Mr. Holmes had a somewhat contrary 
impression as to their inclination. Mr. Holmes understood Mr. 
Barclay to say that he had heard enough, but was unwilling to 
refuse a further hearing; and he was disposed to consider Mr. 
Barclay as urefusing, declining or omitting to act,7’ if, after hav
ing declared that he had heard enough, he should still insist on 
affording an opportunity for further argument.2 It is probable 
that Mr. Barclay, perceiving Mr. Holmes’s great anxiety to com
plete the business before the assembling of Congress, in which 
he considered that he could not take his seat without vacat
ing his appointment as commissioner,3 4 was disposed to let this 
motive operate in favor of an agreement, and therefore did 
not himself betray any impatience, though, being doubtful 
“whether another commissioner would possess that candor and 
discrimination77 which he had always observed in Mr. Holmes, 
he was desirous of concluding the affair with him. On the 8th 
of October, however, the commissioners determined that in 
their memorials and replies the agents had “ done honor to 
themselves and justice to their respective Governments,77 and 
that it was “therefore inexpedient that they should be further 
heard.77 4

On the following day the commissioners
Agreement of the reac|ie(j an agreement. The steps by which 

Commissioners. 1 ^
it was brought about have been detailed

by Mr. Barclay.5 *
“In the discussion which took place between the Cominis-

1 Rives’s Correspondence of Thomas Barclay, 389.
2 Mr. Holmes to Mr. Adams, Sec. of State, October 2, 1817, S. Ex. Doc. 

97, 20 Cong. 2 sess. In this letter Mr. Holmes said there was no prospect 
that the commissioners would agree.

3 The Constitution of the United States, Article I. section 6, provides 
that “no Person holding any Office under the United States, shall he a 
Member of either House during his Continuance in Office.”

4 MSS. Dept, of State.
5 Mr. Barclay to Lord Castlereagh, October 25, 1817, Rives's Correspond

ence of Thomas Barclay, 389.
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sioner on the part of the United States and myself, in the 
interval from the 2nd to the 9tli of October,” says Mr. Barclay, 
“I endeavored to convince him, that by the express words 
used in the Grant of King James to Sir William Alexander in 
1621, to wit, ‘includens et comprehendens intra praedictas 
maris oras littorales ac earum circumferentias, a mari ad mare, 
omnes terras continentes cum fluminibus, torrentibus, sinibus, 
littoribus, insulis, aut maribus jacentibus prope aut infra sex 
leucas ad aliquam earundem partem ex occidentali, boreali, vel 
orientali partibus orarum littoralium et praecinetuum earun- 
dem,n all the Islands in the Bay of Passamaquoddy and the 
Island of Grand Mauan in the Bay of Fundy were included 
within the Limits of that Grant. For that although a line 
drawn from Cape St. Marys (one of the boundary lines described 
in the Grant to Sir William Alexander) to the Biver St. Croix 
would not include all the Islands within it,* still a parallel Line 
six leagues distant to the South West would embrace them— 
and that the Words ‘sex leucas7 referred to ‘earum circumfer
entias7 and ‘Praecinetuum earundem,7 and not to ‘oras littor
ales7 nor ‘orarum littoralium.7—That the Line from St. Marys 
Bay to the Biver St. Croix was the ‘circumferentias7 and the 
‘praecinetuum7 mentioned in the Grant, and that the ‘sex leu
cas7 was to be extended from that Line and not from the Coasts 
or Shores of Nova Scotia.—To this the American Commissioner 
replied, that it was unnecessary for him and me to enter upon 
the construction given by me on the Words of the Grant, as 
the Crown had decided it repeatedly in the Commissions to the 
Governors of Nova Scotia, wherein the Limits of Nova Scotia 
were defined; and he referred to the Commission to Montague 
Wilmot Esqr. in 1763, wherein all Islands on the North and 
East within six Leagues of the Coasts, are declared to be within 
the Limits of Nova Scotia, and to the Southward all Islands 
within forty leagues of the Coast, but that to the Westward no 
mention was made of Islands in the Commission to Mr. Wilmot,

the print of the grant laid Before the King of the Netherlands by 
the American agents under the convention of 1827 this passage is the same, 
except as to some unimportant abbreviations of words which are fully set 
out in Mr. Barclay’s quotation. The passage translated into English reads, 
u including and comprehending within the aforesaid seashores and their 
circumferences, from sea to sea, all lands and continents with the rivers, 
streams, bays, shores, islands or seas lying near or within six leagues of 
any part of the same on the western, northern, or eastern parts of the said 
shores and precincts.”
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nor in any other of the Commissions to the Governors of Nova 
Scotia; if, therefore, lie were to allow this as an accidental 
omission, I could not in justice require him to admit more than 
was given on the North and East, which would be all Islands 
within six leagues of the Western part of the Coast of Nova 
Scotia, and that this would comport with the Words of Sir Wil
liam Alexanders Grant ‘infra sex leucas ad aliquam earundem 
partem ex occidental,borealivel orientali partibus?&c&c &c,— 
but that the six Leagues must be measured from the Shores and 
Coasts, and not from the circumferences of the Boundaries.—I 
suggested that the Commissions were generally penned in haste? 
by Clerks in the public offices, and intended merely as instruc
tions to Governors, net as acts which were to bind his Majesty 
on other points and the foreign powers; because, if Declara
tions contained in such Commissions could not bind foreign 
Powers, it was unreasonable, that the Power making such Dec
larations and possibly with private views, confined to its own 
Subjects, should be bound thereby. In support of this Doc
trine, I stated several cases, and in some measure brought the 
American Commissioner to think there was not so much weight 
in his objection, as he originally imagined. I assured, and 
endeavored to convince him, that from the Evidence before the 
Board, it was manifest, that all Islands in question were included 
in the Grant to Sir William Alexander, and consequently ap
pertained to His Majesty; and called on him to unite with me 
in decision to that effect. This he of course declined; remark
ing that such a decision would deprive the United States of 
Moose Island and the two adjoining small Islands named Dud
ley and Frederick, which had been decided to them by the Con
vention or Treaty in 1803 and by the Supplemental Treaty in 
1807, neither of which it was true had been ratified on the part 
of the United States, but that they were evidence, that Great 
Britain either considered these Islands to belong to the United 
States, or was willing to acknowledge them as such, provided 
the United States would relinquish claim to all the other Is
lands in the Bay of Passamaquoddy. He added that although 
he was determined not to execute a decision whereby all the 
Islands in question were to be adjudged to belong to His 
Majesty, yet he was willing to come to a determination which 
should comport with the principles agreed upon by Earl Liver 
pool, then Lord Hawkesbury, and Mr. King in 1803, and by 
Lord Holland and Lord Auckland and Mr. Monroe and Mr.
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Pinkney in 1807. That if I would not consent to this, he wras 
ready to report, jointly or separately, stating the points om 
which we differed, and the grounds on which our respective 
opinions had been formed, and to leave it to the two Govern
ments to refer the report to some friendly Sovereign or Stake 
for decision,—which decision could not possibly be more ad
verse to the claims of the United States and might be moire 
favorable, than that I had proposed. That where nothing moire 
could be lost, and something might be gained, it wa&his dutty 
to refer the question to the Tribunal pointed out by the Treatty 
in the event of the Commissioners not coming to a decision). 
In adjourning for that day (the 5th of October) I communicated 
the substance of the conferences, which had taken place be
tween the Commissioner on the part of the United States amd 
myself, to His Majesty’s Agent. His opinion coincided with 
mine in the following particulars.—That in the event of the 
report being referred to a friendly Sovereign, it would natiu- 
rally be placed by him, in the hands of one of His Ministers, 
or Law officers, with directions to examine the reports, and tto 
recommend the decision which ought to be made.—That it was 
probable that either from want of time, or other cause, the 
attention necessary to form a correct opinion might not be 
given, or that the Arguments in the report might not be fully 
comprehended; and that such Sovereign being called upon by 
both nations, in the character of a Friend, would probably 
adopt the Terms agreed upon (though not ratified) by the twTo 
nations, in the Convention of IS03 and supplemental conven
tion in 1807. That if this should be the Line pursued by such 
friendly Power, still it would remain a matter of doubt to 
whom it would decide the Island of Grand Manan to belong.— 
That this Island was of more value to His Majesty, in point 
of Territory, than all the Islands in the Bay of Passama
quoddy; and in a military and naval Point of Yiew of much 
greater importance.—That it commands the North West Side 
[of] the Bay of Fundy, is immediately opposite that part of 
the American Coast, where the waters which pass into and out 
of the Bay of Passamaquoddy at a place called West-quoddy 
passage and—that His Majesty by being possessed of this 
Island, would have it in his power, in the event of a War, to 
prevent American Privateers from sheltering themselves in 
that Passage and to protect the Province of New Brunswick 
and that part of Nova Scotia which lies in the Bay of Fundy—
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That unless the six leagues should be measured from the line 
described in the Grant to Sir William Alexander, from St. 
Marys Bay to the River St. Croix, this Island would not be 
comprehended within the Limits of Nova Scotia, but only a 
small part of it,—and that the friendly power might possibly 
decide in favor of the United States, or that the small portion 
of it belonged to His Majesty, and the remainder to those 
States—that either event would be extremely prejudicial to His 
Majesty’s Interest—that in the number of unpleasant conse
quences which would attend a reference to a friendly Sovereign 
or State, independently of the uncertainty of the decision, are 
the time it would occupy, and the expense attending such an 
appeal.

“His Majesty’s Agent further agreed with me, that Moose 
Island is of no moment to His Majesty. It had never been 
granted by him to any of his Subjects: on the contrary the 
State of Massachusetts had granted it to citizens of the United 
States—admitting that the friendly Sovereign should decide, 
that this Island did belong to His Majesty, the present Pos
sessors would, on taking the Oaths of Allegiance, be confirmed 
in their titles to the Lands they held, while their sentiments 
would probably remain favorable to the Interests of the United 
States, and from their having access to His Majestys other 
Territories, would in time of War have it in their power to 
communicate information to His Majesty’s Enemies. That 
this Island lay within less than half a mile of the American 
Shores, and consequently was at any moment liable to be taken 
possession of, unless defended by strong works, and a compe
tent Garrison—That it was not worth this expense, nor, indeed 
either in an agricultural point of view, or for a fishery, of any 
value to the Grown.—That Frederick and Dudley Islands, 
adjacent thereto, were merely Rocks in the Bay of Passama
quoddy, extremely small and incapable of improvement, or 
indeed, of being made useful in any manner whatever. If an 
amicable decision could be effected by giving Moose Island 
with Dudley and Frederick Islands, its natural appendages to 
the United States, His Majesty’s Agent thought it would be 
an advantageous adjustment on the part of His Majesty, and 
infinitely iireferable to leaving the question to be decided by 
a friendly Sovereign. Accordingly when I met the American 
Commissioner on the G,b day of October, I stated to him, that 
I had reflected on what he had suggested, and notwithstand-
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ing my conviction that His Majesty’s claim to all the Islandls 
was supported by incontrovertible evidence, that I was willing?, 
in order that a decision might be made in preference to a repor it, 
to yield up a part of the Islands claimed by His Majesty, t o 
wit, Moose Island and Dudley and Frederick Islands, on con
dition that all the other Islands in the Bay of Passamaquoddy , 
and Grand Manan, should bedecidedto belong to His Majesty. 
He appeared astonished that either myself, or his Majesty”s 
Agent, had ever been serious in the claim for Grand Manani: 
represented its lying directly opposite the American Shores, 
and without the Limits of Sir William Alexanders Grant!:, 
except a fractional part of it; and that he never could consent 
to decide that this Island belonged to His Majesty. To thesie 
remarks I replied, by declaring, that unless he acceded to my 
last proposal, the appeal should be made to a friendly Sover
eign or State. Eventually he agreed to give up Grand Manani, 
provided I would add the Island of Oampo Bello to the three 
I had offered to give to the United States. I told him he had 
my ultimatum, an ultimatum I had brought myself with much 
difficulty to offer, while under a conviction that His Majesty’’s 
Title to Moose, Dudley and Frederick Islands was beyond dis
pute—It was not until the morning of the 9th, that I could 
induce the Commissioner on the part of the United States to 
agree to the Terras I had proposed, and then with great reluc
tance and apparent Hesitation, and only on condition that I 
would unite with him in a Letter to both Governments, ex
pressive of our opinion that the Eastern Passage from the Bay 
of Passamaquoddy was common to both nations. This letter 
he penned while I wrote the decision, but the Letter was so 
corrected by me, as to render it a mere matter of opinion, not 
official, on the part of the commissioners and consequently not 
binding on either of the nations. Still I beg leave to observe 
to your Lordship that I think the United States, in justice, 
and for preserving harmony between the two nations, should 
be permitted the use of this Eastern Passage, or outlet into 
the Bay of Fundy.” .

The commissioners held their last meeting
signature of the in Bostou ou October 11, 1817. They next 

Award.
met in the city of Hew York, pursuant to their 

adjournment, on the 24th of November, when their award, 
engrossed on parchment, was duly executed, and the secretary
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was directed to deliver it in duplicate to each of the two 
agents. On the 14th of October Mr. Holmes had written to 
Mr. Adams, who was then Secretary of State, that the com
missioners had proceeded amicably and had come to a decision, 
and that they would meet in New York on the 24th of Novem
ber for the purpose of concluding it. Though the decision 
was not, he said, so favorable to the United States as perhaps 
it should be, yet it was, he trusted, better than to disagree, 
and one that comported with the honor and interests of the 
United States. On the 24th of November Mr. Holmes resigned 
bis commissionership.1

By the accounts presented by the agents, it 
Expenses of the appeare(j that the total contingent expenses

of the commission, including the salary of the 
secretary, which were apportionable between the two govern
ments in equal moieties, amounted to only $5,997.28.2

The commissioners communicated their deci- 
Letter of the Commis- sj0I1 to the two governments with a joint letter,

Award C0PY addressed to the Secretary
of State of the United States is as follows:

“New York, November 24, 1817.
“ Sir: The undersigned Commissioners, appointed by virtue 

of the fourth article of the treaty of Ghent, have attended to 
the duties assigned them; and have decided that Moose Island, 
Dudley Island, and Frederick Island, in the Bay of Passama
quoddy, which is part of the Bay of Fundy, do each of them 
belong to the United States of America; and that all the other 
islands in the Bay of Passamaquoddy, and the Island of Grand 
Menan in the Bay of Fundy, do eacli of them belong to His 
Britannic Majesty, in conformity with the true intent of the 
second article of the treaty of peace of one thousand seven 
hundred and eighty-three. The Commissioners have the honor 
to enclose herewith their decision.

“In making this decision it became necessary that each of 
the Commissioners should yield a part of bis individual opin
ion. Several reasons induced them to adopt this measure; 
one of which was the impression and belief that the navigable 
waters of the Bay of Passamaquoddy, which, by the treaty of

JS. Ex. Doc. 97, 20 Cong. 2 sees.
2For appropriations, see 3 Stats, at L, 283, 358,422,
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Ghent, is said to be part of the Bay of Fundy, are common to 
both parties for the purpose of all lawful and direct communi
cation with their own territories and foreign ports.

“The undersigned have the honor to be, with perfect respect, 
sir, your obedient and humble servants,

“J. Holmes.
“Tho. Barclay.

“The Hon. John Quincy Adams,
Secretary of State”

“ Decision of the Commissioners under the fourth article of the 
Treaty of Ghent. Nov. 24, 1817.

“By Thomas Barclay and John Holmes, Esquires, Commis
sioners, appointed by virtue of the fourth article of the treaty 
of peace and amity between His Britannic Majesty and the 
United States of America, concluded at Ghent on the twenty- 
fourth day of December, one thousand eight hundred and four
teen to decide to which of the two contracting parties to the 
said treaty the several islands in the Bay of Passamaquoddy, 
which is part of the Bay of Fundy, and the Island of Grand 
Menan, in the said Bay of Fundy, do respectively belong, in 
conformity with the true intent of the second article of the 
treaty of peace of one thousand seven hundred and eighty- 
three, between his said Britannic Majesty and the aforesaid 
United States of America.

“ We, the said Thomas Barclay and John Holmes, Commis
sioners as aforesaid, having been duly sworn impartially to 
examine and decide upon the said claims according to such 
evidence as should be laid before us on the part of his Britan
nic Majesty and the United States, respectively, have decided, 
and do decide, that Moose Island, Dudley Island, and Fred
erick Island, in the Bay of Passamaquoddy, which is part of 
the Bay of Fundy, do, and each of them does, belong to the 
United States of America; and we have also decided, and 
do decide, that all the other islands, and each and every of 
them, in said Bay of Passamaquoddy, which is part of the Bay 
of Fundy, and the Island of Grand Menan, in the said Bay of 
Fundy, do belong to his said Britannic Majesty, in conformity 
with the true intent of the said second article of said treaty of 
one thousand seven hundred and eighty-three.

“ In faith and testimony whereof we have set our hands and 
affixed our seals, at the city of New York, in the State of New
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York, in the United States of America, this twenty-fourth day 
of November, in the year of our Lord one thousand eight hun 
dred and seventeen.

“[seal] John. Holmes
“[seal] Tho. Barclay.”
“ Witness:

“James T. Austin, Agt. U. 8. A. 
“Anth: Barclay, Sec’y ”l

Announcement of 
Award to Congress.

President Monroe, in his annual message of 
December 2, 1817, expressed “ satisfaction” 
that the commissioners “to whom it was

referred to decide to which party the several islands in the 
Bay ot Passamaquoddy belonged” had “ agreed on a report, 
by which all the islands in the possession of each party before the
late war have been decreed to it;” but he did not expressly refer 
to the Island of Grand Menan, a circumstance which led the 
British commissioner to surmise that the President “ felt sore on 
the point.”2 The British commissioner undoubtedly exhibited 
much ability and skill in his negotiations with Mr. Holmes. 
“You know,” said Mr. Webster, “we think that Grand Menan 
should have been assigned to us.”3
« ,. ™ * Though the ownership of the islands was

Boundary. ™ius determined, no step was taken to mark 
the water boundary till 1891. On the 22d of 

July 1892 a treaty was concluded between the United States 
and Great Britain, by Article II. of which the high contracting 
parties agreed to appoint two commissioners, one to be named

1 this decision is printed in the volume of Treaties and Conventions of 
the United States, and in the Am. State Papers, For. Rel. IV. 171. See, also, 
Hertslet's Br. & For. State Papers, IV. 805; V. 198. The. memorials, argu
ments, and exhibits are in the Department of State. Among the papers 
are eight manuscript volumes, as follows: (1) Memorial of American 
Claim, Part I., devoted to showing that the islands were part of Massa
chusetts; (2) Memorial of American Claim, Part II., devoted to an exam
ination of the extent and limits of Nova Scotia, for the purpose of showing 
that the islands were not within that province; (3) Appendix to American 
Memorial; (4) Map accompanying American Memorial; (5) Memorial of 
British Claim; (6) American Reply to British Memorial; (7) British Reply 
to American Memorial; (8) Appendix to British Reply. The memorials 
and replies are elaborate and exhaustive.

2 Rives's Correspondence of Thomas Barclay, 399.
JMr. Webster to Mr. Gray, May 11, 1841, Webster's Private Correspond

ence, II. 103.
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by each party, “to determine upon a method of more accu
rately marking the boundary line between the two countries in 
the waters of Passamaquoddy Bay in front of and adjacent to 
Eastport, in the State of Maine, and to place buoys or fix such 
other boundary marks as they may determine to be necessary.” 
“ Each government,” the article also provides, “shall pay the 
expenses of its own commissioner, and [the] cost of marking 
the boundary in such manner as shall be determined upon 
shall be defrayed by the High Contracting Parties in equal 
moieties.”



OHAPTEK III.

THE NORTHEASTERN BOUNDARY: COMMISSION 
UNDER ARTICLE Y. OF THE TREATY OF GHENT.

The decision of the commissioners under 
Line in Dispute. Article IY. of the Treaty of Ghent, the his

tory of which is narrated in the preceding 
chapter, marked little actual progress in the determination of 
the boundary line Avhicli the treaty of peace of 1783 had estab
lished. By that treaty the boundaries of the United States 
were, as we have seen,1 declared to run: “From the northwest 
angle of Nova Scotia, viz. that angle which is formed by a line 
drawn due north from the source of Saint Croix River to the 
Highlands; along the said Highlands which divide those rivers 
that empty themselves into the river St. Lawrence, from those 
which fall into the Atlantic Ocean, to the northwestern most 
head of Connecticut River; thence down along the middle of 
that river, to the forty-fifth degree of north latitude; from 
thence, by a line due west on said latitude, until it strikes the 
river Iroquois or Cataraquy; * * * East, by a line to be
drawn along the middle of the river St. Croix, from its mouth 
in the Bay of Fundy to its source, and from its source directly 
north to the aforesaid Highlands, which divide the rivers that 
fall into the Atlantic Ocean from those which fall into the 
river St. Lawrence.77 The line thus defined comprises that 
section of the boundary which was involved in what came to 
be known as the Northeastern Boundary Question—a dispute 
which, first arising as to what constituted the “northwest 
angle of Nova Scotia77 and the “ Highlands,77 spread from point 
to point till it embraced substantially the whole of the line 
from the source of the St. Croix River, as determined by the 
commissioners under Article Y. of the Jay Treaty, to the point

J Chapter I.

5627
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Views of Mr. Sulli-

where the forty-fifth parallel of north latitude strikes that part 
of the St. Lawrence which was called by the Indians the 
Iroquois or Gataraquy.

An attentive examination of the clauses 
The “Highlands.” above quoted will show that, in running the 

“ line in question, the basal fact to be deter
mined was the position of the highlands. The northwest angle 
of Nova Scotia is said to be formed by a line “ drawn due north 
from the source of the Saint Croix River to the Highlands,” 
and it is along these highlands that the line to the northwest- 
ernmost head of the Connecticut River is to run. On Mitch- 
elPs map no such range of highlands as the treaty contemplates 
appears, but the negotiators apparently assumed that a con
tinuous or practically continuous ridge of ground would be 
found to divide the rivers emptying themselves into the River 
St. Lawrence from those falling into the Atlantic Ocean.

On a map published in 1795 in a work by 
James Sullivan,1 who subsequently acted as 
agent for the United States under Article V. 

of the Jay Treaty, there is a continuous ridge of mountainous 
territory running almost in a straight line along the River St. 
Lawrence, and marked u High Lands being the boundary line 
between the United States and the British Province of Quebec.” 
But, in his argument before the commissioners under the Jay 
Treaty, Mr. Sullivan declared that the question of the high
lands was “ yet resting on the wing of imagination,” and that 
the “point of locality of the northwest angle” was “ to be the 
investigation of the next century”—a prophecy remarkably 
fulfilled.

In 1802 Mr. Sullivan returned to the subject in a letter to 
Mr. Madison,2 who, as Secretary of State, was then contem
plating a negotiation with Great Britain for the settlement of 
the boundaries. The line north from the source of the St. 
Croix crossed the St. John, said Mr. Sullivan, a great way 
south of any place which could be supposed to be the high
lands; but, where the line would come to the northwest angle 
of Nova Scotia and find its termination, it was not easy to dis
cover. The boundary between Nova Scotia and Canada was 
described in the King’s proclamation in the same manner as in

1 History of the District of Maine.
2 May 20, 1802, Am. State Papers, For. Eel. II. 587.
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the treaty of peace,1 but the commissioners who were appointed 
to settle that line had traversed the country in vain to find 
the highlands designated as a boundary. “ I have seen one 
of them,” continued Mr. Sullivan, “ who agrees with the 
account I have had from the natives and others, that there 
are no mountains or highlands on the southerly side of the 
St. Lawrence, and northeastward of the river Ghaudiere. 
That, from the mouth of the St. Lawrence to that river, there 
is a vast extent of high flat country, * * * being a morass
of millions of acres. * * * That the rivers originating in
this elevated swamp pass each other wide asunder, many miles 
in opposite courses, some to the St. Lawrence and some to the 
Atlantic Sea. Should this description be founded*in fact, noth
ing can be effectively done, as to a Canada line, without a com
mission to ascertain and settle the place of the northwest angle 
of Nova Scotia, wherever that may be agreed to be: if there 
is no mountain or natural monument, an artificial one may be 
raised. From thence, the line westward to Connecticut river 
may be established by artificial monuments erected at certain 
distances from each other; * * * Though there is no such
chain of mountains as the plans or maps of the country repre
sent under the appellation of the highlands, yet there are 
eminences from whence an horizon may be made to fix the 
latitude from common quadrant observations.”

. It was in the sense of this letter that Mr.
instructions of Mr. Tyja(|jsou on 0f june 1802 instructed

Madison.
Rufus King, then minister of the United 

States at London, to enter upon negotiations for the adjust
ment of the boundaries.2 In fixing the terminus of the line to 
be run due north it had been found, said Mr. Madison, that the 
“highlands” had no definite existence; and he therefore sug
gested the appointment of a commission similar to that under 
Article V. of the Jay Treaty, “to determine on a point most 
proper to be substituted for the description in the second

1 Mr. Sullivan refers to the royal proclamation of October 7, 1763, in 
relation to the countries ceded by France to Great Britain by the Treaty 
of Paris of that year. By that proclamation the province of Quebec was 
bounded on the south by a line which, “ crossing the River St. Lawrence, 
and the Lake Champlain in forty-five degrees of north latitude, passes 
along the highlands, which divide the rivers that empty themselves into 
the River St. Lawrence, from those which fall into the sea.”

2 Am. State Papers, For. Rel. II. 585.
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article of the treaty of 1783, having due regard to the general 
idea that the line ought to terminate on the elevated ground 
dividing the rivers falling into the Atlantic, from those empty
ing themselves into the St. Lawrence. The commissioners 
may,” the instructions continued, “be also authorized to sub
stitute for the description of the boundary between the point 
so fixed, and the northwesternmost head of Connecticut river, 
namely, a line drawn along the said highlands, such a reference 
to intermediate sources of rivers or other ascertained or ascer
tainable points, to be connected by straight lines, as will admit 
of easy and accurate execution hereafter, and as will best 
comport with the apparent intention of the treaty of 1783.”

This suggestion, which originated with Mr.
Mistake a8 to the guj]jvail aT1d accorded with his long-cherished 

“Highlands. .assumption that highlands meant a mountain
ous ridge of land, conveyed the first official intimation that 
tbe line of the treaty of 1783 was incapable of execution and 
that a new line might be substituted for it. Though the idea 
underlying the intimation obviously was, that the substituted 
line should be drawn as nearly as possible through the region 
where the “highlands” had been supposed to exist, yet the 
letter of Mr. Sullivan and the instructions of Mr. Madison, 
having been communicated to Congress and thus made a mat
ter of public record, conceded a point which it was never 
possible to regain.1

On the 12th of May 1803 Mr. King and Lord
^ComTenUo^1117 ^awkesbury concluded a convention by the 

second article of which provision was made for 
the appointment of a commission similar to that under Article 
Y. of the Jay Treaty “to ascertain and determine the said 
northwest angle of Nova Scotia pursuant to the provisions of 
the said treaty of peace: and likewise to cause the said bound
ary line between the source of the River St. Croix, as the

1Mr. Gallatin in a letter to Charles S. Davies of June 14, 1839, said: 
“Governor Sullivan’s blunder in that respect was the source whence arose 
our difficulties, and which led our Government to declare, in fact, that in 
its opinion there were, in the topography of the county, obstacles to the 
execution of the treaty.” (Adams’s Writings of Gallatin, II. 546.) By the 
act of April 3, 1802, the sum of $10,000 was appropriated to defray the 
expense which might be incurred “in negotiating with the government 
of Great Britain, for ascertaining and establishing the boundary line 
between the United States and the British Province of Upper Canada.” 
(2 Stats, at L. 148.)
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sarme has been determined by the commissioners appointed for 
thalt purpose, and the northwest angle of Nova Scotia, to be 
run and marked according to the provisions of the treaty afore
said.7’ 1 Provision was also made for the ascertainment of other 
parts of the line between the United States and the British 
possessions. But, in consequence of an amendment which the 
cession of Louisiana caused the Senate of the United States 
to adopt, the convention never was ratified. A similar attempt 
to effect a settlement by Messrs. Monroe and Pinkney aud Lords 
Holland and Auckland in 1807 also suffered defeat by reason of 
an extrinsic cause.2
_ . . Thus it happened that wfien the American

Proposed at Ghent. and Britlsl1 commissioners met at Ghent m 1814 
to conclude a second treaty of peace no prog

ress had been made toward the determination of the north
eastern boundary. At the first conference, which was held on 
the 8th of August 1814, the British commissioners proposed 
a 44 revision of the boundary line between the British and 
American territories, with a view to prevent future uncer
tainty and dispute;” a proposition which, in a note to the 
American commissioners, they explained as embracing “ such 
a variation of the line of frontier as may secure a direct com
munication between Quebec and Halifax.” To this proposi
tion the American commissioners replied that they had 44 no 
authority to cede any part of the territory of the United 
States; and to no stipulation to that effect will they sub
scribe.” The British commissioners explained that 44 the 
boundary of the District of Maine ” had 44 never been correctly 
ascertained; that the one asserted, at present, by the Amer
ican Government, by which the direct communication between 
Halifax and Quebec becomes interrupted, was not in contem
plation of the British Plenipotentiaries who concluded the 
treaty of 1783;” and that all they required to be 44 ceded ” to 
Great Britain was 44 that small portion of unsettled country 
which interrupts the communication between Quebec and 
Halifax, there being much doubt whether it does not already 
belong to Great Britain.”3 It must be admitted that the prop
ositions and the explanations of the British commissioners did

1 Am. State Papers, For. Rel. II. 584.
2 Am. State Papers, For. Rel. III. 102-165.
3The negotiations at Ghent are detailed in Am. State Papers, For. Rel. 

III. 695-748; IY. 808-811.
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not fit well together. It was they themselves who brought 
forward the subject of the boundaries; and they at the outset 
proposed a u variation ” of the line for a specific purpose. Nor 
had the American government “ asserted” any boundary line 
but in the language of the treaty of 1783.1

The American commissioners therefore ad- 
Agreeinent jo Arbi- £0 their determination to make no ces

sion of territory; and, the British proposition 
to vary the line having been abandoned, they presented on the 
10th of November a draft of “ five articles, drawn on the prin
ciples formerly adopted by the two powers for settling the 
question respecting the river St. Croix,” for the ascertainment 
and marking of the whole line from the source of the St. Croix 
to the most northwestern point of the Lake of the Woods, as 
well as for the determination of the ownership of the islands 
in Passamaquoddy Bay and of the island of Grand Menan. 
These articles the British commissioners, with unimportant 
modifications, accepted. In the treaty concluded at Ghent on 
the 24th of December 1814 they appear as Articles IV., V., VI., 
VII., and VIII. The proceedings under Article IV. in relation 
to the islands have been narrated in the preceding chapter.

. . Tr * m Article V. relates to the northeastern bound-Artide V. of Treaty . . . 1 J ,
of Ghent. ary question. Reciting that neither “that

point of the highlands lying due north from 
the source of the river St. Croix, and designated'in the former 
treaty of peace between the two powers as the northwest angle 
of Nova Scotia, nor the nortliwesternmost head of Connecticut 
liiver,” had yet been ascertained; and that that part of the

1 u I believe that Great Britain is very desirous of obtaining the northern 
part of Maine, say from about 47 north latitude to the northern extremity 
of that district as claimed by us. They hope that the river which empties 
into Bay des Chaleurs, in the Gulf of St. Lawrence, has its source so 
far west as to intervene between the head waters of the river St. John 
and those of the streams emptying into the river St. Lawrence: so that 
the line north from the source of the river St. Croix will first strike the 
heights of laud which divide the waters emptying into the Atlantic Ocean 
(river St. John’s) from those emptying into the Gulf of St. Lawrence 
(River des Chaleurs), and afterwards the heights of land which divide the 
waters emptying into the Gulf of St. Lawrence (River des Chaleurs) from 
those emptying into the river St. Lawrence; but that the said line never 
can, in the words of the treaty, strike any spot of land actually dividing 
the waters emptying into the Atlantic Ocean from those which fall into the 
river St. Lawrence.” (Mr. Gallatin to Mr. Monroe, Sec. of State, Ghent, 
Dec. 25, 1814, Adams’s Writings of Gallatin, I. 646.)
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boundary line “which extends from the source of the river 
St. Croix directly north to the abovementioned northwest 
angle of Nova Scotia, thence along the said highlands which 
divide those rivers that empty themselves into the river St. 
Lawrence from those which fall into the Atlantic Ocean, to the 
north westernmost head of Connecticut river, thence down 
along the middle of that river to the forty-fifth degree of north 
latitude; thence by a line due west on said latitude until it 
strikes the river Iroquois or Cataraquy,” had not yet been sur
veyed, it was provided that for these several purposes two com
missioners should be appointed, one by His Britannic Majesty 
and one by the President of the United States, by and with 
the advice and consent of the Senate thereof, who should be 
sworn impartially to examine and decide upon the matters sub
mitted to them according to such evidence as should be laid 
before them on the part of His Britannic Majesty and of the 
United States respectively. It was further provided that the 
commissioners should meet at St. Andrews, New Brunswick, 
and that they should have power to adjourn to such other 
place or places as they should think fit; that they should have 
“ power to ascertain and determine the points above mentioned, 
in conformity with the provisions of the said treaty of peace” 
of 1783, and should “ cause the boundary aforesaid, from the 
source of the river St. Croix to the river Iroquois or Cataraquy, 
to be surveyed and marked according to the said provisions;” 
and that they should “make a map of the said boundary, and 
annex to it a declaration under their hands and seals, certifying 
it to be the true map of the said boundary, and particularizing 
the latitude and longitude of the northwest angle of Nova 
Scotia, of the northwesternmost head of Connecticut River, 
and of such other points of the said boundary as they may 
deem proper.” This map and declaration the contracting 
parties agreed to consider “as finally and conclusively fixing 
the said boundary.” But, in the event of the commissioners 
differing, it was provided that they should make, jointly or 
separately, a report or reports to their governments, stating 
in detail the points of difference and the grounds on which 
their respective opinions had been formed; and the contracting 
parties agreed to refer the report or reports to some friendly 
sovereign or state for final decision. It should be observed 
that the “point of the highlands” designated as the “northwest 
angle of Nova Scotia,” and the point designated as the north-
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Appointment of 
Commissioners.

westernmost head of Connecticut Biver, were treated as matters 
to be “ ascertained and determined,” while the establishment of 
the rest of the line was treated as a mere matter of surveying.

As commissioner on the part of Great Brit
ain George III. on September 4, 1815, ap
pointed Thomas Barclay, who was by the same 

commission constituted the representative of Great Britain 
also under Article IV. relating to the islands.1 On the part 
of the United States President Madison appointed as com
missioner under Article V. Cornelius P. Van Bess. His 
commission, issued by and with the advice and consent of the 
Senate, bears date April 3, 1816. Mr. Van Ness, who was a 
native of BTew York, was at the time of his appointment a cit
izen of the State of Vermont, of which he subsequently became 
chief justice and governor. During the administrations of 
Jackson he was minister to Spain, where he concluded the 
convention of February 17, 1834, for the settlement of claims.

As the commissioners under Article V., like 
those under Article IV., were required to hold 
their first meeting at St. Andrews, Mr. Bar

clay, who was a commissioner under both articles, arranged 
for the assembling of both commissions at the same time. He 
met the United States commissioners, Messrs. Holmes and 
Van Bess, at Portland, in Maine, from whence they sailed 
September 17, 181G.2 Arriving at St. Andrews on the 22d, 
they held tlieir first meeting on the following day. The com
missioners under Article V. were sworn by Mr. Justice Mackay 
in the same form as the commissioners under Article IV.3

The commissioners under Article V. chose 
Henry FI. Orne, a citizen of the United States, 
as their secretary, at an annual salary of £500.4

As agent on the part of Great Britain Ward 
Chipman appeared, and exhibited as his author
ity a letter in the same form as that which he 

produced as agent under Article IV. The difficulty was set
tled in the same way, by the subsequent production of a com
mission issued by George III. on the 24th of January, 1817, 
appointing Ward Chipman and Ward Chipman, jr., to act,

Meeting of Commis
sioners.

Choice of a Secre
tary.

British Agents.

1 Supra, p. 48.
3S. Ex. Doc. 97, 20 Cong. 2 sess.
3 Supra, p. 52.
4 MSS. Dept, of State.
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jointly or separately, as British agents.1 At the first session of 
the commissioners no agent appeared on the part of the United 
States.

On the 24th of September 1816 the commis- 
Adjournment Of Corn- sionerg after a two (]ayS> session adjourned, 

missioners. . . , , ,Not only had the surveyors not arrived, but 
the season was too far advanced to begin surveying for the 
year; and as the first work required of the commission was 
to have explorations and surveys made of the practically 
unknown wilderness through which the line was to run, and 
as it was the opinion of the best-informed persons that, owing 
to the snows remaining in the woods and the streams being sur
charged with water, the field operations could not be begun 
till the following summer, the commissioners adjourned to 
meet in Boston on the 4th of June, when the surveyors were 
directed to attend and receive such instructions and orders as 
might be thought necessary.2

The British foreign office, taking an even 
Difficult Nature of more simple view of the matter than the 

Questions to be De- neg0yators at Ghent, pronounced the estab- 
01 e ‘ lishment of the whole of the northeastern

boundary “a mere operation of survey,” in regard to which it 
was not necessary to give the British commissioner any u specific 
instructions.”3 The British commissioner, however, was better 
informed. While the running of a line due north from the 
source of the Biver St. Croix was, he said, “ certainly a simple 
operation,” yet it was very doubtful whether highlands such as 
would satisfy the treaty of 1783 would be found on running 
that line; nor was he, he added, less apprehensive, admitting 
that such highlands were found, that a difficult question would 
arise with respect to what stream constituted the north west
ernmost head of Connecticut Biver. These difficulties re
moved, the execution of the remainder of the line would be 
plain and easy; but he feared that one or both of the points 
above mentioned would u prove insuperable to the Commis
sioners, and that recourse must be had to a reference, on the 
reports of the Commissioners, to some friendly sovereign or

JMSS. Dept, of State. Supra, p. 53. .
2MSS. Dept, of State.
3 Lord Castlereagli to Mr. Barclay, September 14, 1815, Rives’s Corre

spondence of Thomas Barclay, 368.
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State; or some amicable adjustment of the line take place 
between his Majesty and the United States.”1 The forebod
ings of the British commissioner proved to be more than well 
founded, for the difficulties that arose belore the boundary was 
adjusted comprehended even the forty-fifth parallel of north 
latitude.

On the 4tli of June 1817 the commissioners 
Reassembling of pursiiailt to their adjournment met in Bos-
IZZnZIT ton’ where William G- Bradley> of Vermont,

appeared before them as agent on the part of 
the United States, with a commission from President Madison 
dated Febuary 7, 1817.

After conferring for several days, the agents Commencement of ,, T „ . . ,,
Surveys on °* June jointly presented to the

board a draft of instructions for the sur
veyors of the respective governments. This draft was, after 
some amendment, approved; and on the 14th of June the 
commissioners adjourned to meet on the 5th of the following 
May in New York, unless they should in the mean time fix 
another day and place of meeting.2 The American commis
sioner desired that the ascertainment of the boundaries should
begin at the Biver Cataraquv on the forty-fifth parallel of 
north latitude. This proposition was, however, opposed by 
the British commissioner, who was instructed to delay the 
astronomical observations till a gentleman for that particular 
service arrived from England. It was therefore decided to 
begin operations at the source of the St. Croix, and for that 
purpose two parties of surveyors were sent out with chain 
bearers and axmen, one to press forward to endeavor to dis
cover the highlands and the other to proceed by actual 
admeasurement.3 The former party was under the charge of 
Colonel Bouchette, as chief surveyor on the part of Great 
Britain, and Mr. Johnson, as chief surveyor on the part of the 
United States.

Instead of meeting at New York, the coin- 
Meetingof the Com- missioners by agreement held their next ses-

lington. S10U at Burlington, Vt., on the loth day of
May 1818, it having become necessary that a 

meeting should be held at St. Regis on or about the 1st of 
June for the purpose of commencing the survey of the line

1 Mr. Barclay to Lord Castlereagh, August 12, 1816, Rives’s Corre
spondence of Thomas Barclay, 371, 375.

2MSS. Dept, of State.
3Rives’s Correspondence of Thomas Barclay, 379-381.
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between the rivers Iroquois and Connecticut.1 As the Messrs. 
Chipman, the British agents, had not yet arrived from New 
Brunswick, the board adjourned to the 18th of May, when 
they appeared. Several days were spent in the adjustment of 
accounts.

On the 23d day of May Mr. Orne resigned
MeelndgSt^gis™81 Post secretary arid Ward Chipman, jr., 

was made secretary pro tempore.
On the 29th of May the commissioners met at Montreal, and 

they subsequently held several meetings at St. Begis, but the 
work of the commission was somewhat delayed by the late 
arrival of Mr. Hassler2, the chief astronomer on the part of the 
United States, who had been ill.

On the 12th of June the commissioners ap- 
App°mtment0f New p0plte(i Robert Tillotson as secretary, in place 

of Mr. Orne, and adjourned to meet at New 
York on the 30th of November.

Before that day arrived it was ascertained 
Meetings at New that the astronomers and surveyors could not

Chin Th^SeTre1 ke rea(*y to rePort? and reassembling of 
tarie^ the board was postponed till May 3,1819. On

that day the board met in New York; but, as 
the surveys were not yet completed, the commissioners after 
holding several sessions and issuing fresh instructions to the 
surveyors adjourned to meet at Boston on the first Monday in 
May 1820.

By an agreement modifying the order of adjournment, the 
board next met at Boston on the 11th of May instead of on the 
first Monday in that month. Samuel Hale was appointed sec
retary in place of Mr. Tillotson, who had resigned to accept 
the district attorneyship of the United States for the southern 
district of New York, and on the 2d of June the board ad
journed to meet at New York on the 23d of the following 
October. This meeting was subsequently postponed till the 
23d of November.

On the 25th of that month the board decided 
Compietion of Sur- that no further surveys were necessary, and 

New York6^ in or(lered the agents to attend at the next ineet- 
ing prepared with their arguments; and on the 

27th of November the board adjourned to meet again in New

1 MSS. Dept, of State.
2 Ferdinand R. Hassler, the first Superintendent of the Coast Survey of

the United States.
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York on May 14, 1821, in order to afford the agents time for 
preparation. On that day the board convened in New York 
to hear argument.
„ . On the 24th of May the agents of His Bntan-

ments of Agents. mc MaJesty presented a memorial in which 
they stated that they were prepared to file a 

claim in respect of the northwest angle of NTova Scotia, but 
that the agent of the United States had declined to take corre
sponding' action on that subject. On the following day the 
American agent replied, objecting to the taking up of a single 
question as being contrary to a prior agreement between the 
agents not to discuss particular points but to argue the whole 
subject before the board in all its parts. On the 9th of June 
an adjournment was taken till the 1st of August. When the 
board reconvened the controversy as to procedure was renewed, 
witli many criminations and recriminations as to the responsi
bility for the delays that had supervened in the execution of 
the work of the commission. Arguments, however, were also 
made on the merits of the case, and the board, after adjourn
ing on the 14th of August, met again on the 20th of September 
and sat till the 4th of October, when the arguments, which had 
been characterized by not a little acrimony, were brought to 
a close, and the commissioners, who were unable to agree, 
adjourned till the following year in order to prepare their 
separate reports.1

„ The discussion by the agents of the respon-
Of the Commission. Slblhty for delays doubtless was prompted by 

the complaints made both in the United States 
and in England of the slowness and the expenses of the 
“mere operation of survey” which the commission was insti
tuted to perform. On December 14,1820, President Monroe 
sent to the House of Bepresentatives a detailed statement of 
the expenses under the Treaty of Ghent, by which it appeared 
that the amount expended under Article Y. for the years 1810 
to 1820, inclusive, was $99,099.10, for which the two govern
ments were jointly liable.2 A select committee of the House, to 
whom the message was referred, deemed this amount exorbi
tant and adverted to the failure of the two governments defi
nitely to regulate expenditures.3 Most of the expenditures

Ain. State Papers, For. Rel. VI. 138.
2 Am. State Papers, For. Rel. V. 50.
3 Feb. 3, 1821, Am. State Papers, For. Rel. IV. 647.
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were, however, quite necessary. The requisite surveys turned 
out to be much more elaborate and costly than was anticipated. 
“ The obstacles to be encountered/7 said Mr. Van Ness, “have 
been great and numerous. The whole extent of the country 
from the source of the river St. Croix, north, to the river St. 
Lawrence, and between that line and the head of Connecti
cut river, is one vast and entire wilderness, inhabited by no 
human being, except a few savages, and, in one spot, a few 
Frenchmen.771
Prospective Disa- As the surveys progressed the presumptive 

greement of Com- possibility of an agreement of the commis- 
missioners. sioners gradually disappeared. Colonel Bou 

chette, who is represented as having been “bullied77 by the 
American surveyor, and who was later discharged from the 
service, seems in an early stage of the surveys, when the ex
ploration from the source of the St. Croix had proceeded 
about one hundred miles to the north, to have recommended

1 Am. State Papers, For. Rel. IV. 649. By an act of March 3,1821, 3 Stats, 
at L. 640, it was provided that each commissioner and each agent under the 
Treaty of Ghent should he entitled to receive for his services performed 
before January 1, 1821, not more than $4,444 a year, in full compensation 
for all services and personal expenses, and after that date not more than 
$2,500 a year, and that for not more than two years. For appropriations, 
see 3 Stats, at L. 422, 561, 673, 762. The following are some of the surveys 
under Article V.: The first 99 miles north of the St. Croix, to the Resti- 
gouche, by Mr. Bouchette, British, and Mr. Johnson, American, surveyor, 
in 1817; the remainder to Beaver Stream, a tributary of the St. Lawrence, 
116 miles from the St. Croix, by Mr. Johnson and Mr. Odell (British) in 
1818. The northern extremity of the due-north line was examined again 
in 1820 by Dr. Tiarks, British astronomer, and Mr. Burnham, American 
surveyor. Mars Hill was visited in 1819 by Mr. Odell and Mr. Partridge, 
American surveyor. Mr. Johnson in 1818 visited Green Mountain and the 
Temiscouata Portage, which was again examined by Mr. Partridge in 1819. 
In 1819 Messrs. Partridge and Odell ascended the Aroostook; Mr. Hunter 
(American) ascended the river Aliguash to its source, crossed the British 
line at the Umbazucksus Portage, ascended the northwest branch of the 
Penobscot, from Cliesumcook Lake to its source, and descended the river 
to its confluence with the Matawamkeag; Mr. Campbell (British) proceeded 
from the Schoodiac to the Matawamkeag, thence up the Penobscot, and 
visited Mount Katahdiu. In 1820 Mr. Odell and Mr. Loring (American) 
visited this mountain and surveyed on the Penobscot and Aliguash; Mr. 
Hunter and Mr. Loss (British) surveyed on the west and south branches 
of the St. John; Mr. Burnham and Mr. Carlile (British) surveyed Metjar- 
mette Portage; Mr. Campbell and Mr. Odell explored different parts of 
the Penobscot; Messrs. Burnham and Tiarks examined Tuladi and Green 
River portages, and Messrs.'Burnham and Carlile the River Ouelle. In 
the different years there were surveys of various highlands.
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the fixing of the northwest angle of Nova Scotia at the point 
where the due-north line intersects the River Restigouche, 
which flows into the Bay of Chaleurs.1 * * This recommendation 
the British commissioner held in abeyance, and when the 
surveys were pushed larther he rejected it.

The treaty of 1783 places, as we have seen,
°rNovaSScotiale °f ^ie llor^bwest angle of Nova Scotia at the 

point where “a line drawn due north from the 
source of the St. Croix River” strikes the “highlands which 
divides those rivers that empty themselves into the river St. 
Lawrence, from those which fall into the Atlantic Ocean.” By 
the surveys it was found that the north line, passing along the 
eastern base of Mars Hill, forty miles north of the source of the 
St. Croix, reached at that point a high elevation, and descend
ing thence into the valley of the St. John, crossed that river 
nearly forty miles farther on; that it rose again, about ninety- 
seven miles north of the source of the St. Croix, to a ridge 
dividing tributary streams of the St. John from the waters of 
the River Restigouche; and that, proceeding thence across 
several upper branches of the Restigouche, it reached, at a 
distance of 143 miles from the source of the St. Croix, the 
head of the River Metis, which flows into the River St. Law
rence, and there struck for the first time a ridge that turns 
waters into the latter river.

The American agent claimed this point as the northwest 
angle of Nova Scotia. The British agent contested it on two 
grounds—first, that the ridge, being a mere watershed, did not 
possess either that elevation or that continuity which was 
essential to highlands; and second, that, as it divided the 
waters of the Metis from waters of the Restigouche, which 
falls through the Bay of Chaleurs into the Gulf of St. Law
rence, and not into the “Atlantic Ocean,” it could not be said 
to “divide those rivers that empty themselves into the river 
St. Lawrence, from those which fall into the Atlantic Ocean.”

The British agent claimed Mars Hill as the desired point; 
and while it must be admitted that he supported it by remark
able dexterity of reasoning, it must also be conceded that he 
did not exceed in that respect the requirements of his preten

1 Mr. Barclay to Mr. Chipman, November 8,1817, Rives’s Correspondence
of Thomas Barclay, 395; same to same, December 6,1817, p. 398; see, also,
pp. 378, 396,400, 402. .
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sion. Mars Hill is in every direction at least a hundred miles 
distant from the sources of any of the rivers that empty 
into the River St. Lawrence. The only streams it divides are 
two small tributaries of the River St. John, which flows into 
the Bay of Fundy. So that, according to the British agent’s 
contention in regard to the Restigouche, Mars Hill does not 
divide rivers falling either into the River St. Lawrence or into 
the Atlantic Ocean. It was preeminent for fulfilling none of 
the conditions of the treaty of 1783, except, perhaps, that it 
was a high elevation. But the British agent met this difficulty 
by interpreting the treaty according to its “spirit” and not its 
letter. The words “north to the Highlands” in the treaty of 
1783 were, he said, evidently intended to mean that the line 
should terminate whenever it reached highlands which “in 
any part of their extent” divided the waters therein mentioned. 
It was not necessary that they should possess this charac
teristic “in their whole extent.” The words “which divide 
those rivers” merely meant “where they divide those rivers.” 
“Where” the highlands divided rivers emptying themselves 
into the River St. Lawrence from those falling into the Atlantic 
Ocean properly so-called, the line was to follow such highlands; 
but where they did not so divide rivers the line was at any 
rate to follow “highlands.” To exemplify and strengthen his 
interpretation, the British agent proposed that the language 
of the treaty should be reversed, and that the line, instead of 
beginning at the northwest angle of Nova Scotia, should be 
traced “from the north westernmost head of Connecticut, along 
the highlands which divide those rivers, &c. to the northwest 
angle of Nova Scotia, viz. that angle which is formed by a line 
drawn due north from the source of the St. Croix River to the 
Highlands.” Tracing the line thus, it proceeded from the Con
necticut River coincidently with the line claimed by the United 
States for a distance of about eighty miles, if measured in a 
straight line from point to point, to a place called Metjarmette 
Portage, dividing the source of the north westernmost branch 
of the Penobscot River, which falls into the Atlantic Ocean, 
from the source of a tributary of the River Chaudiere, which 
falls into the River St. Lawrence. From this point the line 
proceeded to Mars Hill along highlands which divide either 
tributaries of the Penobscot from those of the St. John 
or tributaries of the St. John from each other. To these
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arguments of the British agent the British commissioner added 
the suggestion that the treaty, in directing that the due-north 
line should be run to the highlands, meant the first highlands 
or elevation to be met. The British as well as the American 
line may be seen on the map at the beginning of the next 
chapter.

As to the northwesternmost head of Con- 
Northwesternmost uecticut Eiver the American and British lines 

also differed, the American agent claiming the 
head of HalPs Stream and the British agent 

a different stream.

Head of Connecti
cut River.

But the most surprising difference was that
^North^Latitude1 arose in regard to the forty-fifth parallel

of north latitude. In 1817 Andrew Ellicott,1 
who was then acting as astronomer on the part of the United 
States, ascertained the point where that parallel of latitude 
strikes the. Cataraquy and marked it with a stone monument. 
He found the point to be within two or three feet of the place 
of its supposed true location. But in the autumn of 1818 Dr. 
Tiarks and Mr. Hassler, then the British and American astron
omers, discovered, apparently to the consternation of both of 
them, that just east of Lake Champlain the true parallel lay 
about three-fourtlis of a mile south of the “Old Line,” which 
was surveyed in the preceding century. Less than half a mile 
to the south of this line lay the fort at House’s Point, which 
had been constructed by the United States at a cost of a million 
dollars and which was believed to be of great strategic value; 
and near by was a new work in course of construction; so that 
it seemed that both forts were on British territory. The astron
omers at first kept their discovery a profound secret, except 
from the agents of their governments, fearing that its dis
closure might cause a local uprising.2 3 There was no doubt, 
however, as to the fact. The old line was in certain parts erro
neous. The American agent, Mr. Bradley, endeavored to meet 
the emergency by claiming that geocentric instead of observed

1 Mr. Ellicott was at this time professor of mathematics at West Point.
He was horn in Bucks Co., Pa., Jan. 24, 1754. His father was one of the 
founders of Ellicott City (then Ellicott’s Mills), near Baltimore, Md. His 
services to the United States were numerous. Pie died Aug. 29, 1820. See 
Coues’s Expeditions of Zebulon Montgomery Pike, II. 656.

3 Mr. Tiarks to Mr. Barclay, October 15, 1818, Rives’s Correspondence of 
Thomas Barclay, 402; Diary of John Quincy Adams, October 28, 1818.



latitude should be taken, with the result of throwing the par
allel about thirteen miles north of the true latitude.1
_. , On the 1st of April 1822 the commissionersFinal Disagreement , . . ^ , , ,

Of Commissioners met a£am m New York aud entered upon their
final session. On the 13th of the month, liav- 

ing deliberated on the questions at issue, they filed the follow
ing notes, which had been exchanged in the preceding year:

“ New York, 4th October 1821.
“The arguments of the Agents under the 5th article of the 

Treaty of Ghent on the points in controversy having closed, 
Mr. Barclay one of the Commissioners to whom the decision 
of said points is referred, hereby states to Mr. Yan Ness the 
other Commissioner that on the question as to the Northwest 
angle of Nova Scotia he is of opinion that that point ought to 
be established at or near a mountain or hill called Mars Hill 
distant about forty miles on a due north line from the source 
of the Biver St. Croix, and about thirty-seven miles south of 
the Biver St. John.

“2ndly. That on the question as to the northwesternmost 
head of Connecticut Biver, he is of opinion that it is situate 
at the northwesternmost stream which empties into the third 
lake of Connecticut Biver, north of the 45th degree of north 
latitude.

*‘3rdly. He is of opinion that the point established by Dr. 
J. C. Tiarks His Majesty’s Astronomer, on geographical prin
ciples to be the 45th degree of north latitude on Connecticut 
Biver, is the point which ought to be established by the Com
missioners, as the said 45th degree of North latitude on the 
said Biver.

“4thly. That the mode or principles on which the parallel of 
the said 45th degree of Latitude ought to be run, surveyed 
and marked, should be according to ordinary geographical 
principles. '

“Tho. Barclay.”

“New York, October 4th, 1821.
“The arguments of the Agents under the 5th article of the 

Treaty of Ghent on the points in controversy having closed, 
Mr. Yan Ness one of the Commissioners to whom the decision 
of the said points is referred, hereby states to Col. Barclay the

1 Geocentric latitude, which is based on the idea that the earth is a 
sphere, is “the angle that the line to the earth's center makes with the 
plane of the equator" (Standard Diet. “Latitude"). This argument was 
put forward by Mr. Bradley on the suggestion of Mr. Hassler. Mr. Van 
Ness did not sustain it, and the Government of the United States never 
adopted it. (Adams's Writings of Gallatin, II. 401-4, 406.)

5627------6
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other Commissioner, that on the question as to the northwest 
angle of Nova Scotia, he is of opinion that that point ought to 
be fixed at a place about one hundred and forty-four miles due 
north from the source of the River St. Croix, and about sixty- 
six miles north of the river St. John and that on the question 
as to the northwesternmost head of Connecticut River he is of 
opinion that that point ought to be established at the head 
of the west branch of Indian Stream; and that these opinions 
he will report to the two Governments agreeably to the pro
visions of the said treaty.1

“As to the questions which have been made by the Agents 
relative to the Boundary from Connecticut river, to the River 
St. Lawrence or Iroquois, Mr. Yan Ness will inform Col. Bar
clay by the first day of November next, whether he shall 
consider it necessary to report any opinion on that subject, and 
if so, he will state to the Col. that opinion.

■ “C. P. Yan Ness.”

“Burlington, November 10, 1821. 
“The Honble Thos. Barclay.

“Dear Sir: Yours of the 22nd of October has been duly 
received.

“I have concluded that it will not be necessary for me to 
report any opinion on the questions which have been made 
relative to the Boundary Line from Connecticut River to the 
River Iroquois.

“I intended to have made this communication sooner, hut 
have been unavoidably prevented from doing it before.

“I am, very respectfully, your obedient servant,
“C. P. Yan Ness.”

Commissioners’
Reports.

Besides filing these disagreeing opinions, 
the commissioners presented their respective 
reports, for the preparation of which they had 

adjourned in the preceding October. These reports were, in 
accordance with the provisions of the treaty, transmitted to 
the contracting governments. They exist in manuscript in the 
Department of State, that of the British commissioner, partly 
because it incorporates copious extracts from the arguments 
of the agents, being much the longer. The substance of both 
reports was printed as Appendix LIII. of Gallatin and Preble’s

lIt has been seen that the agent of the United States claimed the head 
of Halls Stream as the northwesternmost head of Connecticut River. Mr. 
Van Ness, however, decided in favor of Indian Stream, though it was less 
advantageous to the United States, because Halls Stream empties into the 
Connecticut just below the “old line” of forty-five degrees.
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Definitive Statement to the King of the Netherlands as arbi
trator under the convention of 1827.1

After exchanging their reports the commis
sioners certified to the correctness of the secre
tary’s journal, and adjourned “subject to the 

pleasure of the two governments, whether in any event to hold 
any further meetings or perform any further services.”2

Adjournment of 
Commission.

1 See Adams’s Writings of Gallatin, II. 406, 408. Mr. Gallatin, who was 
very firmly convinced of the justice of the claim of the United States as 
to the Maine boundary, pronounced Mr. Van Ness’s report “conclusive and 
remarkably well drawn.” On the other hand, he censures the argument 
of Mr. Chipman as “a tissue of unfounded assertions and glaring sophis
try,” and the report of the British commissioner as “scandalous.” (Id. 357.) 
Mr. Van Ness wholly rejected the notion of Mr. Sullivan that the term 
“highlands” meant, necessarily, a peculiarly elevated or a mountainous 
tract.

2 A list of the very voluminous documents in the Department of State 
belonging to this commission may be found in Am. State Papers, For. Rel. 
VI. 926-927. They comprise, among other things, the following volumes: 
(1) Journal of the Commission; (2) Claims of the Agents; (3) Answers of 
Agents; (4) Replies of Agents; (5) General Appendix; (6) Appendix to 
British Reply; (7) Report of Commissioner Van Ness; (8) Report of His 
Britannic Majesty’s Commissioner.
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CHAPTER IV.

THE NORTHEASTERN BOUNDARY: ARBITRATION 
UNDER THE CONVENTION OP SEPTEMBER 29, 
1827.

Admission of Maine 
as a State.

The failure of the commissioners under Arti
cle V. of the Treaty of Ghent to render a deci
sion on the northeastern bouudary question 

imposed upon the two governments the duty of referring the 
“reports of the said commissioners to some friendly sovereign 
or state to be then named for that purpose.”1 The indefinite
ness of this provision bred delay, which served only to compli
cate the difficulties of a settlement. By acts of June 19,1819, 
and February 25, 1820, the commonwealth of Massachusetts 
consented that the District of Maine should be erected into a 
State; and by an act of Congress of March 3,1820, Maine was 
admitted as a member of the Union from the 15th of the same 
month.

Soon afterwards disputes began to multiply 
Disputes between in regard to the contested territory, and the au- 

Maine aild New thorities of Maine and New Brunswick were
Brunswick. „ . , _ . , Toften involved m controversy. In January

1825 a committee of the senate of Maine made a report in
which it was alleged that persons from New Brunswick had
been guilty of encroaching and cutting timber on the territory
of that State.2 When the matter was brought to its attention
the British Government promised that encroachments on the
acknowledged territory of the United States should cease;

but it claimed that the Aroostook and Mada-
waska settlements, which were treated by theAroostook and Mad- 

awaska Settlements.
committee of the Maine senate as lying within 

that State, were within the British jurisdiction. It declared

1 Treaty of December 24, 1814, Article IV.
2Br. and For. State Papers, XV. 469.
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that the Madawaska settlement was established under a crown 
grant made thirty years before, and that as late as 1810, when 
the settlement had been established upwards of twenty years, 
no claim to it had been advanced by the United States. The 
Aroostook settlement was asserted to be Britisli on the ground 
that it lay north of the range of highlands which the line 
north from the source of the St. Croix reaches at Mars Hill.1 
Moreover, the British Government complained that two Amer
ican citizens, representing themselves as agents of Massachu
setts, which, in consenting to the separation of Maine, retained 
an interest in the wild and uncultivated lands of the district, 
had been circulating notices on the rivers St. John and Mad
awaska to the effect that they were authorized to make grants 
in those regions. The United States, after seeking information 
of the local authorities, answered that the acts complained of 
were purely precautionary, for the purpose of avoiding any 
impairment of the claims of Maine and Massachusetts; and it 
was suggested that till the question of title was settled both 
governments should pursue a system of forbearance and mod
eration.2 At length a common understanding was reached 
that, pending negotiations, no exercise of exclusive jurisdic
tion by either party should have the effect of changing the 
state of the question of right which was to be definitely settled. 
It was hoped that this agreement would prevent collisions, but 
in spite of it they continued to occur.3

The arrest of John Baker by the authorities 
of New Brunswick in 1827 in the Madawaska 
settlement gave rise to an animated corres

pondence. The United States contended that the settlement 
on the Madawaska was an unauthorized intrusion on the prop
erty of Massachusetts by individuals after 1783, and that it 
was not till 1790 that New Brunswick assumed to make grants 
to the intruders. A demand was made for Baker’s release, 
together with reparation for his arrest and imprisonment, 
and for the abstention by New Brunswick from acts of exclu
sive jurisdiction in the disputed territory till the question of 
title should be decided.4 The British Government answered 
that Baker had from 1816 to 1820 resided in Newr Brunswick

Arrest of John 
Baker.

1 Br. and For. State Papers, XV. 474.
2Br. and For. State Papers, XV. 476, 478, 487.
3 Am. State Papers, For. Rel. VI. 626.
4 Br. and For. State Papers, XV. 494, 507, 565.
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and Canada 5 that in 1820 he went to the Madawaska settle
ment and lived on land granted by New Brunswick, and that 
he had obtained the government bounty on the cultivation of 
grain; that as late as 1825 he had applied to the British 
authorities for the enforcement of British laws; that he was 
guilty of acts of outrage and sedition, and that the British 
authorities should be permitted, pending a settlement of the 
question of title, to continue the exercise of jurisdiction over 
territory held for a long time by them. New Brunswick had, 
it was said, discontinued the issuing of licenses for the cut
ting of timber in the district in question.1 Thus not only were 
the differences of the commissioners under Article Y. of the 
Treaty of Ghent transferred to the domain of diplomacy, 
but they were also exposed to the hazards of local rivalries, 
political and personal.

Meanwhile negotiations were undertaken for 
Negotiations of Mr. ^ settlement of the boundary. In 1826 Al

bert Gallatin, who was one of the commission
ers of the United States at Ghent in 1814, went to England 
as minister of the United States charged with the duty of 
arranging various questions of difference. In regard to the 
northeastern boundary, he was instructed to endeavor to have 
the subject referred for direct negotiation to Washington, but, 
in case the attempt should fail, to agree ad referendum on a 
statement of the controversy to be submitted to arbitration. 
It was found necessary to adopt the latter course. In the 
conferences on the various questions of difference, the British 
Government was represented by two plenipotentiaries, Messrs. 
Charles Grant, afterward succeeded by William Huskisson, 
and Henry Unwin Addington; and, although the formal nego
tiations on the northeastern boundary were brief, the informal 
discussions were tedious and protracted, Mr. Gallatin being 
much plagued not only by the letters of Mr. Sullivan and Mr. 
Madison,2 which had been published in the United States, 
but also by Mr. Addington, whom he pronounced u extremely 
unmanageable.” Several sovereigns were considered as arbi
trator, among them the King of Prussia and the Emperor 
of Kussia, but no agreement on this subject was reached.

1 Br. and For. State Papers, XV. 507, 565. See, also, Am. State Papers, 
For. Rel. VI. 838, 1015; S. Ex. Doc. 130, 20 Cong. 1 sess.; H. Ex. Doc. 278,
2 Cong. 1 sess.

2 Supra, pp. 66-68.
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Mr. Gallatin proposed that in order to avoid topographical 
disputes the two governments should agree on a general map 
of the country, and this proposal was accepted.1 On the 
18th of August 1827 he addressed a note to the British pleni
potentiaries, inclosing a project of a treaty of arbitration. 
At the seventeenth conference the British plenipotentiaries 
opened the subject, referring to Mr. Gallatin’s note, and at the 
nineteenth conference a convention was agreed on.2 It was 
signed September 29, 1827. Beceiving the approval of the 
President,3 it was transmitted to the Senate, whose advice and 
consent to the exchange of the ratifications was duly given.4

By this convention the contracting parties en-
Conventionof 1827. gaged, as soon as its ratifications should have 

been exchanged, to proceed in concert to choose 
some friendly sovereign or state as arbiter, and to use their 
best endeavors to obtain a decision within two years after the 
arbiter should have signified his consent to act. But, for that 
part of the Treaty of Ghent which stipulated that the reports 
of the commissioners, if they disagreed, should be presented to 
the arbitrator, the convention substituted a new mode of pro
cedure. The reports of the commissioners and the documents 
thereto annexed being, said the convention, “ so voluminous 
and complicated as to render it improbable that any sovereign 
or state would be willing or able to undertake the office of inves
tigating and arbitrating upon them,” it was agreed “ to sub
stitute for those reports new and separate statements of the 
respective cases, severally drawn up by each of the contracting- 
parties, in such forms and terms as each may think fit.” It 
was further agreed that these statements, when prepared, 
should be mutually communicated to each other by the con
tracting parties within fifteen months after the exchange of 
the ratifications of the convention, and that, after such com
munication had taken place, the parties should have the right 
to draw up definitive statements, which should be mutually 
communicated by each party to the other within twenty-one 
months after such exchange of ratifications.

In order that the statements of the contracting parties might 
be prepared with full knowledge, it was provided that each

‘Adams’s Writings of Gallatin, II. 308, 309, 331, 361, 363, 369, 388.
2 Am. State Papers, For. Rel. VI. 643, 700-705.
3Adams’s Writings of Gallatin, II. 398.
4 For later comments on the convention by Gallatin, see Adams’s Writ

ings of Gallatin, II. 544-545.
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party should, within nine months after the exchange of the 
ratifications of the convention, communicate to the other all 
evidence intended to be adduced in support of its claim beyond 
that which was contained in the papers of the commission 
under Article V. of the Treaty of Ghent, and that each of the 
parties should be bound, on the application of the other, made 
within six months after such exchange of ratifications, to give 
“authentick copies of such individually specified acts of a 
publick nature, relating to the territory in question, intended 
to be laid as evidence before the Arbiter, as have been issued 
under the authority, or are in the exclusive possession, of each 
party.” It was further provided that no maps, surveys, or 
topographical evidence should be adduced by either party be
yond what was stipulated in the convention itself, nor any 
fresh evidence other than that mutually communicated or 
applied for, and that each party should have full power to 
incorporate in or annex to either its first or second statement 
any portion of the reports and accompanying papers of the 
commissioners under Article V. of the Treaty of Ghent, or of 
the other evidence mutually communicated or applied for.

The commissioners under Article Y. of the 
Official Maps. Treaty of Ghent were unable to agree even on 

a general topographical map of the territory 
in dispute. The convention supplied this defect. It provided 
that Mitchell’s map, by which the framers of the treaty of 
1783 were u acknowledged to have regulated their joint and 
official proceedings,” and a map marked A, which had been 
agreed on as a delineation of the water courses and of the 
disputed boundary lines, should be annexed to the statements 
of the contracting parties, and should be the only maps to 
be considered as evidence, mutually acknowledged by the 
contracting parties, of the topography of the country.1 The 
contracting parties were, however, x>ermitted to annex to their 
statements other maps and transcripts of map A with lines 
representing the highlands or other features of the country 
as'claimed by them, it being agreed that such maps and tran
scripts should be mutually communicated by each party to the 
other within nine months after the exchange of the ratifica
tions of the convention, and be subject to such objections and 
observations as the other party might deem it expedient to 
make.

Map A appears at the beginning of this chapter.
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The period within which the completed Limitation of Time , , , ~ ,, , ,. ...for Arbitration statements of the contracting parties, with
the accompanying documents, should be pre

sented to the arbitrator was fixed at two years after the 
exchange of the ratifications of the convention, unless the 
arbitrator should not within that time have been selected and 
have consented to serve, in which case it was stipulated that 
the papers should be laid before him within six months after 
the time when he should have consented to act. It was also 
provided that the statements and accompanying documents 
should be laid by the contracting parties before the arbitrator 
jointly and simultaneously.

In order to facilitate the attainment of a 
Powers^of^tbe Arbi- sounc[ ail(j just decision the arbitrator was 

authorized, by a requisition simultaneously 
made to both parties, to call for further elucidation or evidence 
in regard to any specific point contained in any of the statements 
submitted to him; and in such case each party was permitted 
to bring further evidence, and to make a reply to the specific 
questions propounded by the arbitrator, such evidence and 
replies to be immediately communicated by each party to the 
other. To the same end it was stipulated that, in case the 
arbitrator should find the topographical evidence laid before 
him insufficient for the purposes of a sound and just decision, 
he should have the power to order additional surveys to be 
made of any portions of the disputed boundary line or terri
tory as he might think fit; and that such surveys should 
be made at the joint expense of the contracting parties, and 
should be considered as conclusive by them.

The ratifications of the convention were 
King of the Nether- exchanged at London on the 2d of April 1828.

Arbitrator ^ was care^u^y drawn, and its provisions were
ample for the purposes for which it was de

signed. No stipulation was wanting to enable the arbitrator 
to reach u a sound and just decision.” As arbitrator the con
tracting parties agreed on the King of the Netherlands,1 who 
duly consented to act.

The statements and definitive statements of 
the contracting parties were duly submitted 
to the arbitrator, those of the United States 

being prepared by Mr. Gallatin, with whom was associated

Statements of the 
Parties.

^m. State Papers, For. Rel. VI. 643.
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William Pitt Preble, a citizen of Maine. Seldom has a ques
tion been so thoroughly discussed as was this disputed bound
ary.1 On January 5, 1828, a joint select committee of the 
legislature of Maine made a report on it, which was very full 
and exhaustive.2 Within three years, the unpublished reports 
and documents under the Treaty of Ghent having been cast 
aside as “so voluminous and complicated” as to discourage 
investigation, new statements, composed with great ability 
and learning, were substituted for all that had gone before. 
These statements, which were printed but not published, were 
bound up in a volume of which there are only a few copies in 
existence. In order to understand the case in its various 
aspects as it came before the King of the Netherlands, it is 
necessary, in addition to the history of the commission under 
Article V. of the Treaty of Ghent, which is narrated in the 
preceding chapter, to present a brief account of the origin of 
the questions at issue, and a summary of the statements sub
mitted by the contracting governments to the arbitrator.

It was the design of the treaty of peace of 
Design Of the Treaty 1733 to ieave the United States in the posses- 

°f 1783. gion oj. boundaries which properly belonged
to them when they were colonies under the British Crown. 
This design was, as will hereafter be shown, the basis of the 
definition finally adopted; and it is therefore necessary, in 
order that the subject may be understood, to recur to the 
British acts in which the lines originated.

By the grant made by James I. to Sir Wil-
Ancient Grants, liam Alexander on September 10, 1621, Nova 

Scotia was bounded on the west by the river 
“commonly called St. Croix,” and from the most remote source 
or spring on its western side by an imaginary direct line toward 
the north to the nearest ship road, river, or spring emptying 
itself into the great river of Canada (the St. Lawrence), and 
“from thence proceeding eastwardly along the seashores of the 
said river of Canada,” along a course described. By a charter 
of April 3, 1639, Charles I. granted to Sir Ferdinando Gorges 
the province or county palatine of Maine, which, bounded 
on the west by the Biver Piscataqua, extended northeast 
along the seacoast to the Biver Sagadahock, the name of the

1 Gallatin says lie devoted nearly two years to the subject, bestowing on 
it more time than he ever did on any other question. (Adams's Writings of 
Gallatin, II. 549.)

2 Am. State Papers, For. Rel. Yl. 893-945.
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Kennebec below the confluence of the Androscoggin, and up 
the Sagadahock to the “Kynybecky” (Kennebec) River, and 
from thence along a described coarse. The territories included 
in this grant were conveyed by Gorges to John Usher on March 
13, 1677, and were by the latter conveyed on the 15th of the 
same month to the Massachusetts Bay Company.

It will be observed that between the terri- 
Sagadahock. tories thus granted there is a region, lying 

between the St. Croix and the Kennebec, of 
considerable dimensions. It is called on the old maps, includ
ing Mitchell’s, Sagadahock, the name by which the lower 
waters of the Kennebec were designated. This region, which 
the name of Maine afterward came to include, was granted on 
March 12, 1664, by Charles II. to his brother James, Duke of 
York, by the description—“all that part of the maine land of 
Kew England beginning at a certaine place called or knowne 
by the name of St. Croix next adjoyning to New Scotland in 
America and from thence extending along the sea coast into a 
certain place called Petuaquine or Pemaquid and so up the 
River thereof to the furthest head of ye same as it tendeth 
northwards and extending from thence to the River Kinebequi 
and so upwards by the shortest course to the River Canada 
northward.” On the 29th of June 1674 the Duke of York 
obtained a confirmation of this grant from Charles II., and on 
the accession of the Duke to the throne as James II. it was 
merged in the Crown. The reason for this confirmation was 
the fact that by the Peace of Breda of July 21,1667, the King 
of Great Britain agreed to restore to the King of Prance the 
territory of Acadia, or Nova Scotia, The confirmation affirmed 
the fact that, according to the British view, Nova Scotia did 
not extend to the westward of the St. Croix.

On the 7th of October 169L William and 
carter of Mas^a-eim- Mary, Great Britain and France being then at 

war, granted the charter of the province of 
Massachusetts Bay. By this charter they “ will and ordaine 
that the Territories and Colonyes commonly called or knowne 
by the names of The Colony of Massachusetts Bay and Colony 
of New Plymouth the Province of Main The Territory called 
Accadia or Nova Scotia and all that Tract of Land lying 
between the said territories of Nova Scotia and the said Prov- 
inceof Main be united erected and incorporated. And Wee Doe 
by these Presents unite erect and incorporate the same into
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one reall Province by the name of Our Province of Massachu
setts Bay in New England.” But by the Peace of Ryswick of 
September 10, 1697, Great Britain agreed to restore all places 
which France possessed before the declaration of war, France 
making a reciprocal promise. By these reciprocal engagements 
Nova Scotia remained with France, and was therefore excepted 
out of the u Province of Massachusetts Bay in New England,” 
which thus comprised u the Territories and Oolonyes commonly 
called or knowne by the names of The Colony of Massachusetts 
Bay and Colony of New Plymouth the Province of Main * * * 
and all that Tract of Land lying between the said territories 
of Nova Scotia and the said Province of Main.”

\ By the Treaty of Utrecht of March 31,17 L3,
Province of Nova ^oya gcotia or Acadia was retroceded by 

Scotia.
France to Great Britain, but it was not re

joined to the province of Massachusetts Bay, being erected 
into a separate province. The commission of its first governor, 
Richard Phillips, issued September 11, 1719, merely describes 
it as the u province of Nova Scotia or Accadie in America.” 
The same words are preserved in the commissions of the gov
ernors of the province down to 1761.

In 1763 a momentous change took place in 
Treatytf^Parisof territorial possessions of the European 

powers in America. By the Peace of Paris 
of the 10th of February between France, Great Britain, and 
Spain, not only did Nova Scotia or Acadia rest under Brit
ish sovereignty, but Canada, the island of Cape Breton, and 
all the islands and coasts in the gulf and river St. Lawrence 
passed under the same dominion and were lost to the French 
Crown, largely as the result of the exertions of the British 
colonists in America. It now became necessary to provide 
governments for the new possessions, and in so doing atten
tion was naturally paid to boundaries.

By a royal proclamation of October 7,1763,
Establishment of the establishing a government for the province 
Province of Quebec. ^ ® _ 1 , • •of Quebec, the boundary ot that province is

described as a line drawn from the south end of Lake Nipissin 
across the River St. Lawrence and Lake Champlain in forty- 
five degrees of north latitude, and u along the High Lands 
which divide the Rivers that empty themselves into the said 
River St. Lawrence from those which fall into the Sea and also 
along the North Coast of the Bay des Chaleurs and the coast
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of the Gulpli of St. Lawrence to Cape Rosieres.77 By the act 
of 14 Geo. III. cap. 83 (1774), “ for making- more effectual pro
vision for the Government of the Province of Quebec/7 the 
province is “ bounded on the South by a line from the bay of 
Chaleurs, along the highlands which divide the rivers that 
empty themselves into the river St. Lawrence from those which 
fall into the Sea, to a point in forty-five degrees of north lati
tude, on the eastern bank of the river Connecticut, keeping 
the same latitude directly west.77 The location and the reason 
of this boundary are quite clear. The object was to include in 
the province of Quebec, to which the French population was 
confined, the basin of the St. Lawrence, which was already 
partly inhabited by persons of that race. It included in the 
province of Quebec that basin and the country north of the 
Bay of Chaleurs.

. Having ascertained the boundary estab-
Boundanes of Nova py British Government for the prov

ince of Quebec, let us turn again to Nova 
Scotia, which originally extended, as we have seen, to the River 
St. Lawrence. On the 21st of November 1763, six weeks after 
the publication of the royal proclamation in regard to Quebec, 
a commission was issued to Montague Wilmot as governor of 
Nova Scotia. By this commission it is provided that the 
province of Nova Scotia “shall be bounded77 to the northward 
“by the Southern Boundary of our Province of Quebec as far 
as the western extremity of the Bay des Chaleurs,77 and to the 
eastward “ by the said Bay and the Gulf of St. Lawrence.77 
To the westward it is said that, “ although our said province 
hath anciently extended and doth of right extend as far as the 
river Pentagonet or Penobscot It shall he bounded by a line 
drawn from Cape Sable across the entrance of the Bay of 
Fundy to the mouth of the River St. Croix by the said river 
to its source and by a Line drawn due North from thence to the 
Southern Boundary of our colony of Quebec.77 The scheme of 
these boundaries is exceedingly simple and definite, and is set 
forth, as it was understood at the time, on a map in Dodsley7s 
Annual Register for 1763.

Such were the British definitions of the boundaries when in 
1782 the American and British plenipotentiaries entered at 
Paris on negotiations for a treaty of peace. Let us examine, 
now, the instructions of the American plenipotentiaries and 
trace the course of the negotiations.
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On tlie 14th of August 1779, six weeks be- 
instructions of Con- fore cR0ice 0f a minister, Congress adopted

gresB for Treaty }QStructions for a treaty of peace with Great 
with Great Britain. . -a j.- j.ix j •Britain. In these instructions the boundaries 

of the United States were defined as follows:1
“ The boundaries of these States are as follows, viz: These 

States are bounded north, by a line to be drawn from the 
northwest angle of Nova Scotia along the highlands which 
divide those rivers which empty themselves into the river St. 
Lawrence, from those which fall into the Atlantic ocean, to 
the northwesternmost head of Connecticut River; thence down 
along the middle of that river to the forty-fifth degree of north 
latitude; thence due west in the latitude forty-five degrees 
north from the equator to the northwesternmost side of the 
river St. Lawrence or Cadaraqui; thence straight to the south 
end of Nepissing; and thence straight to the source of the 
river Mississippi: west, by a line to be drawn along the mid
dle of the river Mississippi, from its source to where the said 
line shall intersect the thirty first degree of north latitude: 
south, by a line to be drawn due east from the termination of 
the line last mentioned in the latitude of thirty-one degrees 
north from the equator to the middle of the river Appalachi- 
cola, or Catahouchi; thence along the middle thereof to its 
junction with the Flint River; thence straight to the head of 
St. Mary’s River; and thence down along the middle of St. 
Mary’s River to the Atlantic ocean: and east, by a line to be 
drawn along the middle of St. John’s river from its source to 
its mouth in the bay of Fundy, comprehending all islands 
within twenty leagues of any part of the shores of the United 
States, and lying between lines to be drawn due east from the 
points where the aforesaid boundaries between Nova Scotia on 
the one part, and East Florida on the other part, shall respec
tively touch the bay of Fundy and Atlantic ocean.”

By these instructions it is to be observed 
Terms “Atlantic t^e pj-n^e(^ States are said to be bounded 
Ocean and Sea. ^ ^he north “by a line to be drawn from the 
northwest angle of Nova Scotia along the highlands which 
divide those rivers which empty themselves into the river St. 
Lawrence, from those which fall into the Atlantic ocean,” and 
on the east “ by a line to be drawn along the middle of St. 
John’s river from its source to its mouth in the bay of Fundy.” 
The description here given of the u highlands” which form 
the northern boundary of the United States, differs from the 
description given in the Quebec proclamation and the Quebec

Secret Journals of Congress, For. Aff. II. 225-226; Am. State Papers, 
For. Rel. VI. 866; Wharton's Dip. Cor. Am. Rev. III. 301.
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act of the “ highlands ” which form the southern boundary of 
that province, only in the use of the term “Atlantic Ocean” 
instead of the term “sea.” In the proclamation and act of 
Parliament the description is “the highlands which divide the 
rivers that empty themselves into the river St. Lawrence, from 
those which fall into the Sea.”
_ . . The point from which the boundary of the

Nova Scotia United States was to be drawn along the
“highlands” was designated in the instruc

tions as the “northwest angle of Nova Scotia;” and this 
angle obviously was formed by the contact of the eastern 
boundary of the United States, which was also the western 
boundary of Nova Scotia, with the “ highlands ” running west
ward from the Bay of Chaleurs and forming in part the 
northern boundary of the United States and of Nova Scotia 
alike. But how was it that the “source” of the St. John 
could form such an angle? This question maybe answered by 
looking at Mitchell’s map, on which the Biver St. John, where 
it strikes the due north line from the source of the St. Croix, 
branches to the north as well as to the west, the northern 
branch finding its origin in a body of water called Lake 
Medousa, which lies on the same due north line, close by the 
head waters of streams falling into the Biver St. Lawrence. 
Here evidently was the “northwest angle of Nova Scotia” 
mentioned in the instructions.

1T „ Por the boundaries above outlined, and all
Congress. tlie countries and islands lying within them, 

the representative of the United States was 
instructed strongly to contend; but he was authorized, if the 
line to be drawn from the mouth of Lake Nepissing to the 
head of the Mississippi could not be obtained without con
tinuing the war for that purpose, to agree to some other line 
between that point and the Mississippi, provided no part of it 
should be south of the forty-fifth parallel of north latitude. 
In like manner he was also empowered, if the eastern bound
ary as described could not be obtained, to agree that it should 
be adjusted by commissioners “ according to such line as shall 
be by them settled and agreed on as the boundary between 
that part of the State of Massachusetts Bay, formerly called 
the Province of Maine, and the colony of Nova Scotia, agree
ably to their respective rights.”
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On the 15th day of June 1780 Congress adopted final in
structions to Adams, Franklin, Jay, Laurens, and Jefferson, 
who had been chosen as peace commissioners, in which they 
were authorized u to secure the interest of the United States 
in such-a manner as circumstances may direct, and as the state 
of the belligerent and the disposition of the mediating powers 
may require,” u provided that Great Britain be not left in 
possession of any part of the Thirteen United States.” 1

On the 16th of August 1782 a special com- 
RePc°olmitteeClal mittee consisting of Messrs.Carroll,Randolph, 

and Montgomery made a report to Congress of 
certain facts and. observations, which they recommended should 
be referred to the secretary for foreign affairs, to be by him 
digested, completed, and transmitted to the plenipotentiaries 
for negotiating a peace, for their information and use. In this 
report the historical facts of the boundary arerreviewed, and it 
is said that the country called Sagadahock u cannot be proved 
to extend to the river St. John as clearly as that of St. Croix.” 
It is stated, however, that in the altercation between France 
and Great Britain in 1751 the southwest boundary of Nova 
Scotia was asserted by the latter to be the Pentagonet or Penob
scot River.2 Indeed, the chief if not the only uncertainty in 
regard to the confines of Nova Scotia, apart from that due to a 
lack of topographical knowledge, grew out of the rival claims 
put forward by France and Great Britain with a view to 
enlarge their respective boundaries and limit each other’s 
possessions.

' When negotiations for a treaty of peace be-
Negotiations at tween tpe pitted States and Great Britain

ariS’ were begun at Paris in the summer of 1782, 
Adams was detained in the Netherlands, Laurens had re
signed his commission, and Jefferson had declined to serve. 
The United States were therefore represented by Franklin 
and Jay; Great Britain by Richard Oswald. On the 8th of 
October 1782, the very day on which Adams triumphantly 
concluded a treaty of amity and commerce and a convention

1 Wharton’s Dip. Cor. Am. Rev. IV. 504-505.
2 Secret Journals of Congress, Foreign Affairs, III. 161-171. See a report 

of the legislature of Massachusetts of October 27, 1781, laid before Con
gress November 17, 1781, on boundaries. (Am. State Papers, For. Rel. VI. 
866.) See, also, Livingston to Franklin, January 7, 1782, Wharton’s Dip. 
Cor. Am. Rev. V. 87-97.

5627----- 7
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concerning recaptures with their High Mightinesses the States 
General of the United Netherlands, the peace commissioners 
at Paris agreed on certain articles in the first of which the 
boundaries of the United States were defined in accordance 
with the American commissioners’ claims—on the north by 
the highlands, from the northwest angle of Nova Scotia to the 
Connecticut River; from the Connecticut to the St. Lawrence, 
by the forty-fifth parallel of north latitude; from the St. Law
rence by a straight line to the south end of Lake Nepissing, 
and thence to the source of the Mississippi; and on the east 
by a line to be drawn along the middle of the St. John Liver 
from its source to its mouth in the Bay of Fundy. The fol
lowing note, however, was added to the articles: “Alteration 
to be made in the treaty respecting the boundaries of Nova 
Scotia, viz: East, the true line between which and the United 
States shall be settled by commissioners as soon as con
veniently may be after the war.”1 Oswald sent the articles 
thus amended to his Court for approval. “He thinks they 
will be approved there,” wrote Franklin, “but I have some 
doubts. In a few days, however, the answer expected will 
determine. By the first of these articles the King of Great 
Britain renounces for himself and successors all claim and 
pretension to dominion or territory within the thirteen United 
States; and the boundaries are described as in our instruc
tions, except that the line between Nova Scotia and New 
England is to be settled by commissioners after peace.”2

Franklin’s augury proved to be correct. After several weeks 
the articles were returned by Mr. Strachey, an under secre
tary, who was evidently charged to correct Oswald’s yielding 
disposition. By this time John Adams had arrived from the 
Netherlands and assumed the functions of a peace commis
sioner. On October 30 and the three following days the nego
tiators held formal conferences, at which Oswald was assisted 
by Strachey and also by a Mr. Roberts, a clerk from the office 
of trade and plantations, who endeavored to argue away the 
limits of Massachusetts.3 Adams was prepared to maintain 
the claim of Massachusetts to the St. Croix, but not beyond it,

1 Wharton’s Dip. Cor. Am. Rev. V. 806-808.
2 Franklin to Livingston, Sec. of For. Aff., Oct. 14,1782, Wharton’s Dip. 

Cor. Am. Rev. V. 811.
3 Adams to Livingston, Sec. of For. Aff., Oct. 31, 1782, Wharton’s Dip. 

Cor. Am. Rev. V. 839; Amory’s Life of Sullivan, I. 311.

9
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believing that to be the true eastern boundary. On the 5th of 
November Strachey returned to England with new articles 
that had been agreed on.1 In these articles the American com
missioners, accepting the line described in the commission of 
Montague Wilrnot, governor of Nova Scotia, in 1763, as the 
western limit of that province, agreed to take the St. Croix 
Eiver and a line due north from its source as the eastern 
boundary, up to the point where it intersected the highlands 
dividing rivers falling into the Atlantic Ocean from those 
emptying themselves into the Eiver St. Lawrence. From this 
point, which was designated as the northwest angle of Nova 
Scotia, the boundary followed the highlands down to the 
northwesternmost head of Connecticut Eiver, and, proceeding 
down the middle thereof to the forty-fifth parallel of north lati
tude, followed that parallel to the Mississippi.2 It was, how
ever, left optional with the British Government to substitute 
for the forty-fifth parallel in a part of its course a line through 
the middle of the Great Lakes.3 4 All the lines here referred to 
were marked on a map, and it was, says Fitzmaurice,4 u the 
loss of this map, with the line marked out as finally agreed 
upon, which led to the difficulties terminated in 1842 by the 
Ashburton Treatyv—the difficulties we are now discussing. 
To the u loss ” of this map we shall advert hereafter.

The British ministry, while not approving 
the lines proposed for the boundaries, decidedConclusion of the 

Treaty of Peace.
to close the negotiations rather than, by de

laying a settlement till after the assembling of Parliament, 
incur the risk of bringing before that body the various ques
tions at issue, and especially that of compensation for the 
loyalists.5 They therefore dispatched Strachey to Paris with 
a new set of articles, in which the alternative offer of a line 
through the middle of the Great Lakes was adopted, the rest

1 Wharton’s Dip. Cor. Am. Rev. Y. 845, 851-852; VI. 112.
2 Wharton’s Dip. Cor. Am. Rev. V. 851.
3Adams to Livingston, Sec. of For. Aff., November 6, 1782, Wharton’s 

Dip. Cor. Am. Rev. V. 856. See, also, Id. 872-873, 875-876, 878; VI. 47; 
Fitzmaurice’s Life of Shelburne, III. 294. “I despatch,” wrote Strachey 
to the British ministers, “the boundary line originally sent to you by Mr. 
Oswald and two other lines proposed by the American Commissioners 
after my arrival at Paris. Either of these you are to choose. They are 
both better than the original line, as well in respect to Canada, as to 
Nova Scotia.” (Fitzmaurice’s Life of Shelburne, III. 294-295.)

4 Life of Shelburne, III. 295.
5 Wharton’s Dip. Cor. Am. Rev. YI. 72.
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of the boundaries remaining as previously settled at Paris. 
The new articles, which were communicated by Oswald to the 
American commissioners at a conference on the 25th of Novem
ber, ended the discussion as to boundaries.1 The article on 
that subject was embodied as Article II. in the provisional 
articles of peace which were signed November 30, 1782, and 
which were made definitive September 3, 1783.2

In 1784 the British Crown took from Nova
Erection of Province
of New Brunswick. Scotia that part of its territory which has since 

formed the province of New Brunswick. In 
the commission of Thomas Oarleton as captain-general and 
governor-in-chief of New Brunswick of August 16, 1784, the 
new province is “ bounded on the westward by the mouth of 
the River Saint Croix by the said River to its source and by a 
line drawn due north from thence to the southern boundary of 
our province of Quebec to the northward by the said boundary 
as far as the western extremity of the Bay des Chaleurs.’7 The 
same language is employed in commissions to Carleton’s suc
cessors in 1807, 1811, 181G, 1818, and 1819.

By the act of 31 Geo. III. cap. 31 (1791), and 
the order in council of August 24, 1791, the 
province of Quebec was divided into Upper 

and Lower Canada, the latter retaining so far as it extended 
the southern limits of the province out of which it was formed.

Such is an outline of the history of the boundaries in regard 
to which the King of the Netherlands was called upon to render 
a decision.

In the American statement laid before the

Division of Province 
of Quebec.

American Statement 
before the Arbitrator. arbitrator the case was treated under three 

heads:
1. The northwest angle of Nova Scotia and the highlands.
2. The northwesternmost head of Connecticut River.
3. The boundary line from the Connecticut River, along the 

forty-fifth parallel of north latitude, to the River St. Lawrence, 
called in the treaties Iroquois or Cataraquy.

As to the first question, it was declared that 
the fundamental point was the highlands. It 
was there that the northwest angle of Nova 

Scotia must be found. It must be formed by the intersection

Question of tbe 
Highlands.

'Wharton's Dip. Cor. Am. Rev. VI. 72, 74.
Adams, Franklin, and Jay to Livingston, Sec. of For. Aff., Dec. 14,1782, 

Wharton’s Dip. Cor. Am. Rev. VI. 131-133.
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of the lines constituting the northern and western boundaries 
of Nova Scotia. The highlands contemplated by the treaty 
were highlands which, at a point due north from the source of 
the River St. Croix, divided rivers falling into the Atlantic 
Ocean from those emptying into the River St. Lawrence; high
lands extending eastwardly from that point (the northwest 
angle of Nova Scotia), and continuing for some distance in 
that direction to divide waters in the same manner, so as to 
form there the northern boundary of Nova Scotia; highlands 
extending, also, southwestwardly from the same point, and 
dividing rivers in the same manners all the way to the north- 
westernmost head of Connecticut River. In the treaty the 
term “highlands” and the words “highlands which divide 
the rivers” were inseparable. Avoiding the words mountains, 
hills, or other terms which might have referred to the peculiar 
nature of the ground, the treaty used the general expression 
highlands as applicable to any ground along which the line 
dividing the rivers should be found to pass. The mere fact 
that such ground was necessarily more elevated than the riv
ers and the country adjacent to their banks entitled it to the 
designation of highlands.

There were only two places, said the Ameri-
Northwest Angle of can statement, on the line due north from the 

Nova Scotia. '
source of the St. Croix which divided rivers

thus falling in different directions, and in which those rivers 
had their respective sources. About 07 miles from the source 
of the St. Croix the due-north line reached a ridge or high
land which divided the tributary streams of the River St. John, 
which falls into the Bay of Fundy, from the waters of the 
River Restigouche, which falls through the Bay of Clialeurs 
into the Gulf of St. Lawrence. In its farther north course the 
same line, after crossing several upper branches of the Res
tigouche, reached, at a distance of about 144 miles from the 
source of the St. Croix, the highlands which divide the waters 
of the Restigouche from the tributary streams of the River 
Metis, which falls into the River St. Lawrence. There was, 
declared the American statement, no possible choice but be
tween these two places. The northwest angle of Nova Scotia 
must of necessity be found at one or the other.

The selection between these two places evi- 
Terni0cea^”antlC c^en^y depended, said the American statemen t, 

upon what the treaty meant by rivers that 
empty themselves into the River St. Lawrence and by rivers
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that fall into the Atlantic Ocean. The first class embraced 
only the rivers flowing into a specially designated river, and 
obviously could not be so construed as to include any rivers 
that did not empty themselves into the river thus designated. 
It must be inferred that all the rivers met by the due north 
line which did not actually empty themselves into the River 
St. Lawrence were by the treaty considered as falling into 
the Atlantic Ocean.

This conclusion, said the American statement, perfectly 
accorded with what was generally understood by the term 
“Atlantic Ocean.” The term “ sea” in its general sense em
braced the whole body of salt waters. Its great subdivisions 
were designated by the names Atlantic Ocean, Pacific Ocean, 
etc. Each of them generically embraced all the bays, gulfs, 
and inlets formed by the indentures of its shores or by adja
cent islands. In the case under consideration not only was 
the generic appellation “Atlantic Ocean” contrasted with the 
River St. Lawrence alone, but every river which could have 
been contemplated by the framers of the treaty as falling into 
the Atlantic Ocean fell into it through some intermediate 
gulf or bay known—and in Mitchell’s map specifically desig
nated—by a distinct name; as, for example, the River Resti
gouche, through the Bay of Ohaleurs and the Gulf of St. 
Lawrence; the River St. John, through the Bay of Fundy; 
the rivers Magaguadavic and Schoodiac, through the Bay of 
Passamaquoddy and the Bay of Fundy; the Penobscot, through 
the bay of the same name; the Kennebec, through the Saga- 
dahock Bay; and the Connecticut River, through Long Island 
Sound. So that if the rivers which fell into the Atlantic 
Ocean through a gulf, bay, or inlet known by a distinct name 
were not under the treaty of 1783 rivers falling into the Atlan
tic Ocean, there was not a single one that could have been 
contemplated by the treaty to which the description applied. 
The mention of the Gulf of St. Lawrence once by its special 
name in another portion of the treaty relating to the fisheries 
could not narrow the meaning of the words “rivers falling 
into the Atlantic Ocean.” The northwest angle of Nova Sco
tia was therefore formed by and determined to be at the inter
section of the line drawn due north from the source of the 
River St. Croix with the highlands dividing the tributary 
streams of the Restigouche, which falls into the Atlantic 
Ocean, from the tributary streams of a river emptying itself



THE NORTHEASTERN BOUNDARY. 103

into the River St. Lawrence, and presumed, according to the 
map A, to be the River Metis.

The American statement next discussed the 
Ancient Provincial questjon 0f the ancient provincial boundaries, 

oun anes. an(^ maintaining that the ancient boundaries 
were preserved by the treaty of peace, endeavored to prove that 
the line of the treaty was the same as that which had for twenty 
preceding years been assigned by the British Government to 
Nova Scotia. The only object in mentioning the northwest 
angle of Nova Scotia was, said the American statement, to 
identify the highlands described in the proclamation of 1763 
and the act of 1774 as the southern boundary of the province 
of Quebec with the highlands contemplated by the treaty of 
1783 as forming on the north the northwest angle of Nova 
Scotia. The only difference was that the rivers intended to be 
distinguished from those emptying into the River St. Law
rence were described in the proclamation and the act as falling 
into the “Sea,” while in the treaty they were described as 
falling into the “Atlantic Ocean.”

In order to show that the line claimed by the 
Ma,ps from^i763 to United States coincided with the ancient pro

vincial boundaries, there was exhibited with 
the American statement a large number of maps published 
between 1763 and 1783, in which the highlands forming the 
southern boundary of the province of Quebec appeared to be 
identical with those claimed by the United States as their 
northern boundary. In these maps the course of the line from 
the source of the St. Croix is in every instance northward, 
crosses the River St. John, and terminates at the highlands in 
which the rivers that empty into the River St. Lawrence 
have their sources; and in every instance the northwest angle 
of Nova Scotia is laid down on those highlands, where the 
northern line terminates. Four maps published in London 
between the signing of the preliminary and the definitive 
treaty of peace between Great Britain and the United States 
showed the same lines.

As to Mars Hill, the American statement said 
Mars Hin. that it neither divided nor was near any waters 

but some small tributary streams of the River 
St. John; that it was at least a hundred miles distant from the 
source ot any of the rivers emptying themselves into the River 
St. Lawrence; that no highlands extended or could extend east
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wardly from it so as to form the northern boundary of Nova 
Scotia; that to contend for it was to claim that Nova Scotia 
had no northwest angle, and that toward the west the British 
line could fulfill the conditions of the treaty only from the point 
where, 115 miles in a straight line from Mars Hill, it divided 
the northwestern source of the Penobscot from the source of 
the Chaudiere.

As to the northwesternmost head of Con-
Northwesternmost necticut River, the American statement said 

Head of Connecti- „
cut River. the head branches of that river, which

were imperfectly known in 1783, had been sur
veyed by order of the commissioners under Article V. of the 
Treaty of Ghent. Four of them were found to have their sources 
in the highlands, namely, Halls Stream, Indian Stream, Perrys 
Stream, and Main Connecticut, or main stream of Connecticut 
River. From its peculiar characteristic the last branch might 
be called the Lake Branch or Stream. Indian Stream, Perrys 
Stream, and the Lake Stream all united about two miles north of 
the forty-fifth parallel of north latitude, and thus united they 
were known at the date of the treaty of 1783 by the name of 
Connecticut River at the place where the river was then sup
posed to cross that parallel. The mouth of Halls Stream, 
already known by that name in 1783, was about a quarter 
of a mile south of that place, but half a mile north of 
the point which, from later and more correct observations, 
appeared to be in latitude 45°. The source of the middle 
branch of Halls Stream was the northwesternmost head of all 
the branches above mentioned, and it had accordingly been 
claimed by the United States as the true northwestern head 
contemplated by the treaty; but the commissioner of the 
United States under the fifth article of the Treaty of Ghent 
held that the head of the west branch of Indian Stream was the 
true northwesternmost head of Connecticut River intended by 
the treaty. The British commissioner claimed that the source 
of the northwesternmost brook which emptied itself into the 
upper lake of the most eastern branch, being that designated 
as the Main Stream or Lake Stream of Connecticut River, was 
the northwesternmost head contemplated by the treaty. He 
based this claim principally on the ground that this branch 
was in fact the main branch of Connecticut River, and had for 
an indefinite length of time been exclusively distinguished by 
that name. This allegation was denied by the United States.



THE NORTHEASTERN BOUNDARY. 105

But, assuming it to be true, the American statement contended 
that the use of the term “northwesternmost,” which necessarily 
implied that more than one head was contemplated, and that 
the selection was to depend neither on the size nor the name 
of the branch but on its relative situation, proved that no 
branch, even though emphatically called the main branch, was 
entitled to exclude any other as the “head of the river.” The 
upper branches of Connecticut River north of the forty-fifth 
parallel were not laid down correctly on Mitchell’s map, nor 
were any of the branches distinguished on it by a special name. 
The fair inference was that the most westerly branch north of 
the forty-fifth parallel was the source intended.

The reason why the commissioner on the part of the United 
States under Article Y. of the Treaty of Ghent decided in 
favor of Indian Stream to the exclusion of Halls Stream was, 
said the American statement, that the boundary line between 
the provinces of New York and Quebec had been surveyed in 
1772 from Lake Champlain to Connecticut River, along the forty- 
fifth parallel of north latitude, and that according to that sur
vey Halls Stream, which then received its distinctive name, was 
understood to unite itself with the main river just south of the 
forty-fifth parallel. The commissioner on the part of the United 
States conceded that the boundary line where it met the forty- 
fifth parallel must be in the middle of the stream which at that 
point was, prior to the treaty of 1783, recognized as the main 
Connecticut River. It had been shown that this argument was 
not conclusive, but, should it prevail, Indian Stream, which was 
free from all objections, and the whole course of which was 
north of the forty-fifth parallel, must be considered as the north
westernmost head of Connecticut River contemplated by the 
treaty.1 It must also be observed, said the American state
ment, that the expression “northwesternmost” was restrained 
by the provisions of the treaty to a head which had its source in 
the “highlands.” The northwesternmost brook which emptied 
itself into the upper lake of the lake branch, and which was 
claimed by Great Britain as the northwesternmost head of the 
river, had its source, not in the highlands which divided rivers 
emptying themselves into the River St. Lawrence from rivers 
falling into the Atlantic Ocean, but in a highland which divided

' Mr. Gallatin thought it safer to insist on Indian Stream, though on map 
A he had laid down Halls Stream as the boundary claimed by the United 
States. (Adams’s Writings of Gallatin, II. 406.)
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two rivers falling into the Atlantic Ocean. With respect to 
the highlands specified in the treaty, the source claimed by 
Great Britain was, said the American statement, the north- 
easternmost head of the river.

11 , As ^be boundary westward from the 
of North Latitude. Comiecticut River to the St. Lawrence, the 

American statement said that by an order in 
council of July 20, 1704, the Connecticut River was declared 
to be the boundary between the provinces of New York and 
New Hampshire from the northern boundary of the province of 
Massachusetts Bay to the forty-fifth degree of north latitude. 
On August 12,1768, this parallel was confirmed as the boundary 
between the provinces of New York and Quebec. Between 
the years 1771 and 1774 the line was surveyed and marked 5 it 
was completed in October 1774. It had ever since been the 
basis of jurisdiction and of grants of land, and at the time of 
the treaty of peace it was established and in full force. Never
theless, the Treaty of Ghent declared that the boundary from 
the source of the St. Croix River to the River St. Lawrence 
had not been surveyed, and, according to the observations of 
the astronomers under that treaty, the forty-fifth parallel 
appeared to be about three fourths of a mile south of the old 
line both on Connecticut River and Lake Champlain, though 
it coincided with that line on the River St. Lawrence. It was 
submitted whether it was not the true intention of the Treaty 
of Ghent that the boundary should be surveyed only where it 
had not already been run and marked, and whether the line 
formerly surveyed and established between the provinces of 
Quebec and New l"ork was not, within the true intent and 
spirit of the same treaty, excepted from the provision which 
directed the boundary to be surveyed.
^ . . The British statement, like that of the
British Statement be- -tt i 01 i. i* i ,. ..
fore the Arbitrator United States, discussed the case under its

three general heads:
1. The northwest angle of Nova Scotia.
2. The northwesternmost head of Connecticut River.
3. The line to be drawn from the Connecticut River along 

the forty-fifth parallel of north latitude to the River St. Law
rence, called in the treaties Iroquois or Cataraquy.

Great Britain, it was said, ucontends that 
OINovaSSwdale0f ^ point thus described (as the northwest 

angle of Nova Scotia) is found at or near an 
elevation called Mars Hill, which is situated in a due-north line
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Term ‘‘Atlantic 
Ocean.”

drawn from the source of the St. Groix River and south of the 
River St. John; that the highlands intended by the treaty are 
those extending from that point to the Connecticut River; and 
that the rivers Penobscot, Kennebec, and Androscoggin are 
the rivers falling into the Atlantic Ocean which are intended 
by the treaty to be divided from the rivers which empty them
selves into the river St. Lawrence.”

The highlands claimed by the United States, 
said the British statement, at the point where 
they were intersected by a line due north from 

the source of the St. Croix, and for some distance westward, 
divided waters emptying into the River St. Lawrence from 
waters flowing into the Bay of Chaleurs and the Gulf of St. 
Lawrence, or else through the River St. John into the Bay of 
Fundy, while the highlands referred to in the treaty were said 
to divide waters flowing into the River St. Lawrence from those 
flowing into the “Atlantic Ocean.” This was, said the British 
statement, “the cardinal point of the whole of this branch of 
difference.” 1 The highlands must divide waters flowing into 1

1 The origin of this point, which indeed was sure to he raised in any 
close and minute controversy on the subject, may bo definitely traced. It 
was first raised under Article Y. of the treaty ol 1794. In a letter to Mr. 
Chipman, the British agent under that article, of November 9, 1796, Mr. 
Barclay, the British commissioner, said: ‘‘There is another point which I 
am endeavoring to ascertain, which if it turns out as I have reason to believe 
it will, must be decisive in our favor.—The lino from the Source of the St. 
Croix you will recollect, is by the Treaty of Peace to run ‘due North to the 
Highlands which divide those Rivers which fall into the Atlantic Ocean 
from those which fall into the IUrer St. Lawrence.’ Now by an inspection 
of Capt. Sproules Map it appears to me, that a line drawn due North from 
the source even of the Clieputnaticook will strike the River Restigouche 
which runs into the Bay of Chaleurs, and of course falls into the Gulph of 
Saint Lawrence; such a line therefore will not answer the description of 
the Treaty, much less will a line drawn from the Source of the Magagua- 
davic or any other source eastward of the Source of the Cheputnaticook,— 
but a line drawn due north from the Source of the Scoodiac will run to the 
westward of the sources of all the Rivers that fall into the Gulph of St. Laiv
rence, and will of course extend to the Highlands mentioned.—The idea 
was first hinted to me by Mr. Owen. I have communicated it to Governor 
Carleton, and requested that he will have the line run this winter due 
North from the source of the Cheputnaticook to see where it will strike 
and that we may have evidence of the fact if it proves to be in our favor:— 
and if it should not, I think such a line must be run hereafter from the 
Source of the Magaguadavic, as I am satisfied that it will upon this prin
ciple, clearly show that this cannot be the river. Let me know your opin
ion of this hint. I think we should at present keep it secret, I have 
intimated as much to the governor.” Mr. Barclay recurs to the point in a
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the River St. Lawrence from waters falling not into the Gulf of 
St. Lawrence or the Bay of Fundy, but into the Atlantic Ocean. 
That the Bay of Fundy was not intended to be comprehended 
in the Atlantic Ocean was, the British statement maintained, 
shown by the treaty itself, which in the article in question spe 
cifically distinguished them by describing the mouth of the St. 
Croix River as being in the Bay of Fundy. It was also the con
stant usage of geographers to apply specific names to branches 
or inlets of the sea for the purpose of presenting them as objects 
of distinct and separate consideration. In Mitchell’s map and 
in many public documents the Bay of Fundy and the Gulf of 
St. Lawrence were distinguished from the sea or ocean.' 
n • . . The original intent of the treaty, said the

of 1783. -Bntish statement, was not to include the St.
John in the class of rivers falling into the 

Atlantic Ocean. The River St. Croix, which was described 
as having its mouth in the Bay of Fundy, was assigned as the 
extreme eastern limit of the United States. From the north
west angle of Nova Scotia the whole line was to be traced 
westward. It was intended at this initial point of the bound
ary to divide from each other at their sources the several great 
rivers assigned to each power. The only rivers that could 
have been intended to be divided by the highlands were those 
which emptied themselves between the meridian of the St. Croix 
eastward and of the head of the Connecticut River westward 
thus securing' to each power the whole of each river emptying 
within its territory. The line contended for by the United 
States would divide the St. John in the middle of its course.

Moreover, there was, the British statement maintained, irre- 
fragible proof that the negotiators of 1782, and especially the 
American, had no thought of including the St. John among * 1

letter to Mr. Hammond of November 20, 1796. (Rives\s Correspondence of 
lliomas Barclay, 68, 70.) Mr. Chipman, as we have seen, argued the ques
tion before the commissioners, Mr. Sullivan, the American agent, replying. 
(Supra, Chapter I.)

1 This same argument was used by Mr. Blaine, though with greater 
difficulty, in the Bering Sea correspondence. In the treaty between the 
United States and Russia of April 17, 1824, the language of which wms 
then in question, it was provided that the citizens or subjects of the con
tracting parties should be neither disturbed nor restrained, either in navi
gating or in fishing, or in the power of resorting to the coasts, “in any 
part of the Great Ocean, commonly called the Pacific Ocean or South 
Sea.” The British statement under the convention of 1827 did not, how
ever, deny that the Bay of Fundy was a “part” of the Atlantic Ocean.
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the rivers which were designated as falling into the Atlantic 
Ocean. Eeferring to the instructions of Congress of August 
14, 1779, the rejection by the British Government of the line 
of the St. John, and the subsequent reduction of tbe boundary, 
the British statement, tacitly assuming that the westerly 
branch of the St. John on Mitchell’s map was the St. John 
intended in the instructions, declared that no claim was ever 
made by the United States from first to last to any territory 
north of it, and that, when the original plan was abandoned 
and a new and more contracted line adopted, the boundaries 
adopted must have lain within the line of that river.
Limits of Massachu- The British statement also endeavored to 

setts Bay: Fief of show that the limits of the province of Mas- 
Madawaska. sachusetts Bay never extended to the line 

claimed by the United States. The fief of Madawaska, which 
was within that line, was, said the statement, originally 
granted in 1683, eight years prior to the charter of Massachu
setts Bay, to a British subject by the governor of Canada, 
which was then a French province. The province remained 
subject to France till 1763. During that entire period the fief 
of Madawaska had preserved its individuality under the orig
inal grant, and had always been within the jurisdiction of 

Canada. Moreover, the Madawaska settle- 
Madawaska Settle- men^ though it was a totally different thing

' from the fief of Madawaska, being a modern 
colony planted subsequently to 1783, was also within the line, 
and was in the de facto possession of Great Britain. In the 
official census of the United States of 1810 no mention was 
made of it. In 1820 it was included, but it was stated in the 
census that the inhabitants “supposed they were in Canada.”

Eeferring to the term u highlands,” fhe Brit- 
Term “Highlands.” isli statement contended that it signified not 

lands which merely divided rivers flowing in 
opposite directions, but high and elevated lands which, though 
they need not constitutes absolutely unbroken and continuous 
ridge, must display a generally mountainous character. Under 
this view Great Britain maintained that the point called Mars 
Hill was the point of departure of the highlands, both beca use 
of its elevated character and because it was the first real eleva
tion met by the due-north line from the source of the St. Croix 
Eiver. The surveys under Article V. of the Treaty of Ghent 
had, said the British statement, established the fact that a 
generally hilly country extended from that point toward the
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eastern branch of the Penobscot, connecting itself with a 
mountainous tract of country which was well known in 1782 
and long before by the distinctive appellation of u The Height 
of Land,” and which had been described in many public docu
ments as dividing the waters that fell into the Atlantic Ocean 
from those that fell into the River St. Lawrence to the west 
of the sources of the River St. John and the western head of 
the Penobscot. Not one-third, it was declared, of the line 
claimed by the United States could be shown to run along 
lands which could properly be called “ highlands.”

In fine, the British statement maintained:
Summary of British 1- That ttie Bay of Fundy, as mentioned in

Arguments as to the treaty of 1783, was intended to be separate
the Maine Bound- and distinct from the Atlantic Ocean; and that
ary> that the River St. John, which falls into the

Bay of Fundy, was intended, on that as well as on other 
grounds, to be excepted from the class of rivers described in 
the treaty as falling into the Atlantic Ocean; and consequently 
that the highlands described in the treaty must lie to the 
southward of that river.

2. That in 1782 the only ground on which the United States 
claimed the territory in question was that it formed a part of tbe 
province of Massachusetts Bay; that the utmost claim then 
made extended only to the line of the River St. John; and 
that in the course of the negotiations this line was materially 
contracted.

3. That, far within the line claimed by the United States as 
the boundary of the province of Massachusetts Bay, Great 
Britain held an extensive hereditary seigniory, the fief of 
Madawaska, indisputably Canadian in origin and always since 
1683 under the jurisdiction of Canada.

4. That Great Britain had constantly exercised an actual 
and unquestioned jurisdiction in the disputed territory from 
the peace of 1783 to that of 1814, having held during that 
period uncontested de facto possession of other parts of the 
country than the hereditary seigniory above mentioned.

5. That the highlands claimed by Great Britain as those 
designated in the treaty of 1783 conformed in every x)articular 
to the conditions therein imposed, while those claimed by the 
United States conformed neither in position nor in character 
to those conditions.

On all these grounds Great Britain claimed that the point
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designated in the treaty of 1783 as the northwest angle of 
Nova Scotia should be at or near Mars Hill; and that from 
this point the line should be traced south of the St. John to 
the northwesternmost head of the Connecticut Biver, along the 
heads of the rivers Penobscot, Kennebec, and Androscoggin, 
which fall into the Atlantic Ocean, substantially as the line 
was described on the official map, denominated A, which was

Head of Connecti
cut River.

annexed to the convention.
As to the northwesternmost head of Con- 

Northwest ernmost necticut Biver, Great Britain maintained that 
the treaty meant that head which, of all the 
heads above the highest point where the river 

assumes the distinguishing title of the Connecticut, should be 
found to lie in the most northwesterly direction relative to the 
main stream. Toward the upper part of the river several 
streams fall into it from various quarters. Of these streams, 
two—Halls Stream and Indian Stream, both coming from the 
northwest—join the main river a little above the true forty- 
fifth parallel of north latitude, which is the extreme southern 
point of the boundary of the British possessions assigned 
by the treaty on that river. The main Biver Connecticut, how
ever, retains its name and comparative volume far above the 
junction of these two streams with it, up to a lake called Con
necticut Lake, above which there are smaller lakes. The river 
which issues from Connecticut Lake had, said the British state
ment, always been known by the sole name of Connecticut 
Biver. Great Britain therefore claimed the spring-head of the 
most northwestern water which found its way into Connecticut 
Lake qs the northwesternmost head of Connecticut Biver, from 
whence the line was to be traced down along the middle of that 
river to the forty-fifth degree of north latitude. Great Britain 
maintained that no stream which joined the Connecticut Biver 
below the point where it was known by that distinctive appel
lation could be assumed to be the Connecticut Biver, nor could 
the head of such a stream be taken as the head of the river 
itself. If such were the case, the heads of the Bhine would 
have to be searched for in different parts of Europe instead of 
in the range of the St. Gothard Mountains, where they had 
hitherto been taken to be situated. The American commis
sioner and the American agent under the fifth article of the 
Treaty of Ghent were, said the British statement, actually at 
variance as to the northwesternmost head of the Connecticut
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Biver, the latter having declared for Halls Stream, the former 
for Indian Stream. The Government of the United States had 
adopted the views of the agent by adhering to Halls Stream 
as the boundary now claimed. In this relation the British 
statement observed that the old forty-fifth parallel, which was 
erroneously laid down half a mile north of the true latitude oti 
the Connecticut Biver, crossed Halls Stream above its junction 
with the Connecticut Biver. The United States had objected 
to the general rectification of the boundary along the forty- 
fifth parallel, but, though they adhered to that objection, they 
still maintained their claim to Halls Stream. This boundary 
could never strike the real Connecticut at all. The British 
claim was that the northwesternmost head of Connecticut 
Biver meant the northwesternmost head of waters tributary 
to Connecticut Lake.

As to the boundary westward from Connect-
of North Latitude lcut ^lver? treaty required that the line 

should be drawn due west on the forty-fifth 
parallel of north latitude till it struck the St. Lawrence. Of
these plain and explicit stipulations, said the British statement, 
Great Britain desired the strict and faithful execution. In 
the year 1818, it being discovered that the old line was in many 
places more or less defective, and that at Bouses Point, near 
the outlet of Lake Champlain, it was so unusually inaccurate 
that its rectification would leave the American forts erected 
there on British territory, the effectual prosecution of the sur
veys wns discontinued, and the American agent in his argu
ment before the commissioners in 1821 maintained that no 
fresh survey was intended by the treaty of such parts of the 
boundary as were laid down between the provinces of Quebec 
and New York while yet both were British, but only of those 
parts where the line had not already been marked. The 
American agent at the same time declared that if this fact were 
not accepted by the commissioners he should be compelled to 
require the parallel to be laid down according to what he 
termed the principles of “ geocentric latitude” as distinguished 
from “ observed latitude,” the practical effect of which would 
be to throw the forty-fifth parallel thirteen miles farther to the 
north than the true latitude. The treaty, said the British 
statement, required a single line, that of the true forty-fifth 
parallel of north latitude.
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American Definitive 
Statement.

Both governments presented second or de
finitive statements to the arbitrator.

The first question at issue between the two 
governments was, said the American definitive statement, 
whether the highlands described in the treaty as dividing rivers 
emptying themselves into the Biver St. Lawrence from those 
falling into the Atlantic Ocean actually need not, as the Brit
ish contention implied, for three-fifths of their extent divide the 
rivers that were specified. In order to support this extraor
dinary pretension it was incumbent on Great Britain, before 
she assumed to search for the intentions of the negotiators, to 
show that the terms of the treaty were susceptible of the 
meaning which she ascribed to them. This she had not at

tempted, but she had appealed from the letter
^BrRisii^iaim^ ^ie ^reat,y to was improperly called

its spirit. Even admitting that there was 
some foundation for her position in regard to the terms uAtlan
tic Ocean 77 and “highlands,77 the line claimed by her would 
still fail to answer the requirements expressly prescribed by 
the treaty. .

The British statement had declared that,
Design of the Treaty ^ere |)eiMg ju 1782-83 no certain and acknowl- 

of 1783. &
edged boundary between Canada and Quebec,

no man knew where the northwest angle of-Nova Scotia really 
was, and that the negotiators therefore proceeded by other 
modes to express their governments7 intention, which was to 
give to each power entire possession of the rivers having then- 
mouths within its territory. There were, however, said the 
American definitive statement, at the time of the treaty cer
tain and acknowledged boundaries between Canada and Nova 
Scotia, and, though the precise spot where the northwest angle 
of Nova Scotia would be found was not known, it was sup
posed that all that would be necessary to ascertain it was 
the mere operation of surveying. The alleged intention of 
the negotiators was disproved not ouly by the fact that they 
established the boundary on specific points, but also by the 
circumstance that various parts of the boundary, such as the 
forty-fifth parallel, intersected streams and lakes, thus dividing 
them between the two countries. All the inconveniences 
ascribed to such a division of the St. John applied with 
increased force to the Biver St. Lawrence and the extensive 

5627------8
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countries situated on its waters. In fact, the due north line 
from the source of the St. Croix crossed no less than three trib
utary streams of the St. John before it reached Mars Hill.

As to the term “Atlantic Ocean/7 the Amer-
Term “Atlantic 

Ocean.” ican definitive statement argued at length
that the words “rivers which fall into the 

Atlantic Ocean77 embraced rivers falling into that ocean 
through either of ifs two inlets, the Bay of Fundy and the 
Gulf of St. Lawrence, both according to the usual sense of geog
raphy, according to common language, and according to official 
documents. As to the description of the St. Croix in the 
treaty as having its mouth in the Bay of Fundy, to which the 
British statement adverted, the American definitive statement 
maintained, on the strength of various British documents, that 
the argument was groundless, the terms “Atlantic Ocean,77 
“Atlantic Sea,77 “Western Ocean,77 or “Western Sea77 having 
been used in such documents so as to embrace bodies of water 
in America bearing distinct names, such as Massachusetts Bay, 
the Bay of Fundy, and the Gulf of St. Lawrence. In describ
ing the St. Croix tbe treaty of 1783 had simply adhered to 
the description found in the grant to Sir William Alexander 
and in the commissions of the governors of the province, from 
the language of which it was not advisable to depart.

As to the intentions of the negotiators of 1782-83, the Amer
ican definitive statement found in the original proposition of 
the American commissioners conclusive proof that the St. John, 
though it was therein mentioned as having its mouth in the 
Bay of Fundy, was classed with the rivers falling into the At
lantic Ocean. In that proposition the boundary was formed 
on the north “by a line to be drawn from the northwest angle 
of Nova Scotia along the highlands which divide those rivers 
which empty themselves into the Biver St. Lawrence, from 
those which fall into the Atlantic Ocean,77 and on the east “ by 
a line to be drawn along the middle of the St. John Biver from 
its source to its mouth in the Bay of Fundy.77 Obviously the 
only Atlantic river turned by the highlands at the source of 
the St. John was the St. John itself.

As to the highlands, the American defini- 
Term “Highlands.” tive statement maintained that the supposi

tion in the British statement that the name 
“height of land77 given to a portion of the highlands dividing 
the waters of the Connecticut and Kennebec from those of
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the St. Lawrence was an appellation peculiarly applicable to 
that portion was altogether erroneous. The only colorable 
authority for the supposition was that of Governor Pownall, 
who used the terms “height of land” and “highland” synony
mously, as generic expressions, descriptive of ground separat
ing the sources of rivers.1 In every British act designating 
the southern boundary of the province of Quebec, or of Lower 
Canada, it was described as being along “the highlands which 
divide,” etc.; yet the committee of the executive council of 
Quebec, in a report of 1787, spoke of it as “the height of 
land.” ■

As to the fief of Madawaska, the Arneri- 
Fief of Madawaska. can definitive statement denied that a grant 

to a French subject by a French governor of 
Canada could affect the limits of the United States founded 
on the charter of Massachusetts Bay. It was notorious that 
France, at the time of the British conquest of Canada, claimed 
the whole of the country watered by the Biver St. John and 
its tributary streams as a part of Hew France, and doubtless 
many French grants were made below the southern boundary 
of the British province of Canada. How far these grants 
were respected was best known to Great Britain. The fact 
that the last French possessor of the fief of Madawaska had 
the sagacity to dispose of his claim, just after the conquest, to 
the first British governor of Quebec probably was the reason 
why this solitary grant had escaped the general wreck of 
French concessions in that quarter. But, though the grant 
was held by a feudal tenure, it did not appear that the British 
purchasers had ever performed any of the conditions pertain
ing to such tenure in relation to the government of Quebec 
or of Lower Canada. Ho acts of jurisdiction appeared to 
have been exercised over the fief by either of those govern
ments. In reality, the only basis of the claim of acts of juris
diction was the fact that certain transfers or leases relating 
to the fief between British subjects were recorded in an office 
in Quebec, in which it was shown that French concessions 
known to be without the boundaries of the province had also 
been admitted to record.

1 Examples were quoted from Pownall’s Middle British American Colo
nies, published in 1776, pp. 10, 13, 17, etc. Extracts are also made from 
McKenzie’s History of the Fur Trade, published in 1802, pp. 28, 32, 35, 
40, etc.
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Madawaska Settle
ment.

The Madawaska settlement, which was 
claimed in the British statement as being 
actually under British jurisdiction, afforded, 

said the American definitive statement, no evidence of an inten
tion on the part of the government of New Brunswick prior 
to the Treaty of Ghent to extend its jurisdiction over the con
tested territory. The French settlers who made it at first 
established themselves farther down the St. John. When the 
British, after the Treaty of 1783, extended their settlements 
up that river the French settlers removed upward to the mouth 
of the Madawaska. At that time the true St. Croix was unde 
termined and the situation of the due-north line was unknown. 
It was only since the survey of the line in 1817-18 that the 
exercise of jurisdiction by New Brunswick had been complained 
of. From 1794 to 1814 that government had granted no land 
in the contested territory to any one. The British agent under 
Article V. of the Jay Treaty, who was a distinguished inhab
itant and public officer of New Brunswick, admitted in his 
argument that the due-north line must cross the St. John, an 
admission which, as agent under Article V. of the Treaty ol 
Ghent, he sought to explain away. The pretension of Great 
Britain to the contested territory was first made known to the 
United States at Ghent, when the British plenipotentiaries 
proposed to vary the boundary so as to secure to Great Britain 
a direct communication between Quebec and Halifax.

The American definitive statement closed with brief discus
sions of the questions as to the northwesternmost head of 
Connecticut River and the forty-fifth parallel of north latitude.

The second or definitive British statement 
Second British state- I10t follow the controversial form, but in

the main presented a supplementary view of
ment.

the British case.
Taking up, as first in order, the question of 

1Treatyof m!?16 tlie northwest angle of Nova Scotia, the second 
British statement observed that the claims of 

the two governments involved a difference of 105 miles on a 
due-north line and a tract of territory 10,705 square miles in 
extent. Both parties agreed that, in order to determine the 
true situation of the point of departure, the highlands intended 
by the treaty must first be determined. When the peace was 
concluded a considerable part of the frontier territory was 
altogether unknown, or at best imperfectly explored. It was
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impossible for the negotiators of 1783 to describe the boundary 
throughout its whole extent in such terms as to leave no room 
for hesitation or dispute, but it was not impossible to show 
what was the intention of the treaty. The intention of the 
treaty was: (1) To define exclusively the limits of the United 
States; (2) to define them peremptorily; (3) to define them in 
such manner as to promote the “ reciprocal advantage and 
mutual convenience77 of both countries. Such being ‘the 
motives of the contracting parties, it was inconceivable that 
the British Government could have intended to carry the 
boundary line to the north of the Iiiver St. John, thus incur
ring not merely the loss of a certain number of square miles, 
but the surrender of direct communication between Nova Scotia 
and Canada to the United States. The American statement 
seemed to recognize the justice of leaving to each party its 
rivers. This was a principle of the utmost importance, and it 
could be preserved only by establishing the highlands south of 
the River St. John. With respect to the question of high
lands, it sufficed to quote, as to Mars Hill, the statement of the 
American surveyor that the south peak was “175 feet higher 
than the north peak, and about 1,000 feet above the general 
level of the adjacent country.77 This description was decisive 
of the superior height of Mars Hill. The question of the 
northwest angle of Nova Scotia was subordinate to that of 
the highlands. The place of that angle was unknown in 1783. 
The charter of Massachusetts, as the United States interpreted 
it, would fix it on the right bank of the St. Lawrence. The 
proclamation of 1703, and the Quebec Act, as interpreted by 
the United States, would place it on certain highlands south 
of the rivers that fall into the St. Lawrence. The first pro
posal of the American negotiators at Paris would place it at 
the source of the River St. John. The fact was that the north
west angle of Nova Scotia was yet to be formed, and this had 
been admitted by high American authority.

According to the American statement, said 
Ancient Boundaries, the second British statement, the line due 

north from the source of the River St. Croix 
extended 144 miles north of that point. It intersected the main 
channel of the St. John and several other streams, and termi
nated at a place destitute of any marked elevation between 
one of the branches of the Restigouche and the source of a 
stream falling into the St. Lawrence, and presumed to be the
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Biver Metis. The United States had labored to show that 
this line and the line mentioned in the treaty were identical 
with the boundaries that subsisted between the British prov
inces of Nova Scotia, Quebec, and Massachusetts Bay. But 
this supposed identity was a mere matter of conjecture. The 
object of the treaty of peace was to settle the boundaries of 
the United States without regard to British boundaries. If 
the negotiators of the treaty had intended to adopt a line sup
posed to have previously existed, they might have satisfied 
themselves with running the line due north from the St. Croix 
Biver to the southern boundary of the province of Quebec; 
but they resolved not to trust to any such vague and arbitrary 
line, but to establish peremptorily a new line based on real 
interests. Had they adhered to the basis of the ancient bound
aries, in regard to which there had been many disputes, the 
negotiations might have been protracted to an indefinite length.

To the allegation in the American statement 
Maps from^i763 to ^at mapS comprehending the disputed

territory which were known to have been pub
lished between 1763 and 1783 carried the boundary line, as 
described in the royal proclamation of the former year, along 
the highlands to which the claim of the United States particu
larly applied, the second British statement replied: (1) That in 
these maps the highlands were represented by a line of visible 
elevation contrary to the true character of the country, as 
since ascertained; (2) that in some of them the line of visible 
elevation was made to intersect waters of the St. John, or of the 
St. Lawrence, or of both, thus disproving any intention of its 
having been traced upon the principle of dividing those waters; 
(3) that no maps were to be received as authority but Mitchell’s 
map and the map A; (4) that the old maps were copied from 
one another, so that no additional evidence could be drawn 
from their coincidence; and (5) that the selection by the nego
tiators of Mitchell’s map, which was published before the proc
lamation of 1763, materially contributed to show that the line 
found on the later maps was not that on which the boundary, 
as defined in the treaty, was meant to be established.

The second British statement laid great stress on the preju
dice which would be occasioned to the British provinces by 
allowing the American claim.

In respect of the question of the northwesternmost head of 
Connecticut Biver, the second British statement added noth
ing material to what was set forth in the first.



As to the forty-fifth parallel of north latitude. 
Forty-fifth Parallel the sec01ld British statement said that Great 
Of North Latitude. Britain did not deny that the old line between

New York and Quebec was considered accurate in the year 
1774, when it was finished. But it was capable of proof that, 
long before the conclusion of the Treaty of Ghent, both gov
ernments had received information which must have altered 
their opinions respecting the correct execution of the line. 
The State of Vermont seemed to have been the first to suspect 
the accuracy of the line. In 1806 the government of that State 
engaged Dr. Williams, the historian and philosopher of Ver
mont, to ascertain the correctness of its northern boundary. 
He reported that the line as drawn deviated to the southward 
of the true parallel, and that it cut off in its eastern prolonga
tion more than 600 square miles of Vermont’s territory. iNo 
reluctance was shown on the part of the United States to the 
establishment of the true line till some time after it was known 
that the changes produced by the operation would be mainly 
against their interests, principally by the loss of the fortifica
tions at Bouses Point.1

On the 10th of January 1831 the arbitrator rendered the 
following award:

“ Nous, GUILLAUME, par la grace de Dieu, 
Award of the Arbi-Boi des Pays-Bas, Prince d’Orange-Nassau, 

trator. Grand Due de Luxembourg, &c. &c. &c.
“Ayant accept6 les fonctions d’arbitrateur, qui Nous ont ete 

conferees x>ar la note du Charge <P Affaires des Etats Unis 
d’Ainerique, et par celle de l’Ambassadeur extraordinaire et 
plenipotentiaire de la Grand Bretagne, a Notre Ministre des 
Affaires Etrangeres, en date du 12 Janvier 1829, d’apres l’art: 
V. du traite de Gand, du 24 Decembre 1814, et l’art: I. de 
la convention conclue entre ces Puissances a Londres le 29
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1 “When at Ghent it was not known to me, and I believe my colleagues 
to have been also unacquainted with the fact, that the boundary-lino 
between the then provinces of New York and Quebec had been officially 
surveyed, with the sanction of the Crown and by the competent provincial 
authorities. The treaty accordingly assumes and declares as a fact what 
was not really true, that no part of the line from the source of the river 
St. Croix to the river St. Lawrence had been surveyed. I perceive no 
other circumstance on which to ground our claim to the old line; and the 
argument, founded rather on equitable considerations, is far from being 
conclusive. I need hardly add that the pretension drawn from the geo
centric latitude is altogether untenable, and that it is a matter of regret 
that it ever was advanced.” (Mr. Gallatin to Mr. \an Ness, March 22, 
1829, Adams’s Writings of Gallatin, II. 406.)



120 INTERNATIONAL ARBITRATIONS.

Septembre 1827, dans le differend, qui s’est eleve entre Elies 
au sujet des limites de leur possessions respectives.

“Animesdudesir sincere derepondre par une decision scrupu- 
leuse, et impartiale a la confiance,qu’Elles Nous out temoignee, 
et de leur donner ainsi un nouveau gage du haut prix que Nous 
y attachons. "

uAyant a cet effet duinent examine, et inurement peso le con- 
tentu du premier expose, ainsi que de Pexpose delinitif du dit 
differend, que Nous out respectivement reniis le premier Avril 
de Pannee 1830 PEnvoye extraordinaire et Ministre plenipo- 
tentiaire des Etats Unis d’Amerique, etPAmbassadeur extraor
dinaire et plenipotentiaire de sa Majeste Britannique, avec 
toutes les pieces, qui y out etejointes a Pappui:

“ Voulant accomplir aujourd’hui les obligations, que nous ve- 
nons de contracter par Pacceptation des fonctions d’arbitrateur 
dans le susdit differend, en portant a la connaissance des deux 
hautes parties interessees le resultat de Notre examen, et Notre 
opinion sur les troi points, dans lesquels se divise de leur com- 
mun accord la contestation.

‘CONSIDERANT,
U que les trois points precites doivent etre piges d?apres les 

traites, actes et conventions conclus entre les deux Puissances, 
savoir le traite de paix de 1783, le traite d’amitie, de commerce 
et de navigation del794, la declaration relative a la riviere St. 
Croix de 1708, le traite de paix signe a Gand cn 1814, la con
vention du 29 Septembre 1827, et la carte de MitclielJ, et la 
carte A citees dans cette convention :

uDeclarons, que ^
u Quant au premier point, savoir la question, quel est l’endroit 

design^ dans les traites, coinme PAngleNord-Ouest de la Nou- 
velle Ecosse, et quels sont les highlands separant les rivieres, 
qui se decliargent dans le fleuve St. Laurent, de celles toinbant 
dans POccan Atlantique, le long desquels doit etre tirce la 
ligne de limites depuis cet Angle jusqu’a la source Nord-Ouest 
de la riviere Connecticut.

“Considerant:
aque les hautes parties interessees reclamant respectivement 

cette lig;ne de limites au midi et au nord de la riviere St. John, 
et ont indique chacune sur la carte A la ligne, qffelles de
mand ent.

uCONSIDERANT:
“ seJou les exempies allegues, le terme highlands s’applique 

non seulement a un pays montueux, ou eleve, mais encore a un 
terrain, qui, sans etre montueux, separe des eaux coulant dans 
une direction differente, et qu’ainsi le caractere plus ou moins 
montueux, et eleve du pays, a travers lequel sont tirees les



deux lignes respectivement reclamees au Nord et au Midi de 
la riviere St. John, ne saurait faire la base d’une option entre 
elles.

“Que le texte du second article du traite de paix de 1783 
reproduit en partie les expressions, dont on s’est anterieure- 
ment/ servi dans la proclamation de 1763, et dans l’acte de 
Quebec de 1774, pour indiquer les limites meridionalcs du 
Gouvernement de Quebec, depuis le lac Champlain, ‘in forty- 
live degrees of North latitude along the highlands, which 
divide the rivers, that empty themselves into the river St. 
Lawrence, from those, which fall into the sea, and also along 
the North coast of the Bay des Chaleurs.’

“ Qu’en 1763,1765,1773 et 1782 il a ete etabli, que la nouvelle 
Ecosse serait bornee au Nord, jusqu’a l’extremite Occidental 
de la baie des Chaleurs par la limite meridionale dela province 
de Quebec, que cette delimitation se retrouve pour la province 
de Quebec dans la commission du Gouverneur General de 
Quebec de 1786, oil l’on a fait usage des termes de la proclama 
tion de 1763, et de l’acte de Quebec de 1774, et dans les Com
missions de 1786 et posterieures des Gouverneurs du nouveau 
Brunswick pour cette deruiere province, ainsi que dans un 
grand nombre de Cartes anterieures, et posterieures au traite 
de 1783, et que Particle premier du dit traite cite nomina- 
tivement les Etats, dont l’independance est reconnue:

“Mais que cette mention lPimplique point Pentiere coined 
deuce des limites entre les deux Puissances, reglees par Particle 
suivant, avec l’ancienne delimitation des provinces Anglaises, 
dont le maintien n’est pas mentionne dans le traite de 1783, et 
qui par ses variations continuelles, et par Fincertitude, qui 
continua d’exister a son egard, provoqua de temps a autre des 
differends entre les autorites provinciales.

“ Qu7il resulte de la ligne tiree par le traite de 1783 a travers 
les grands lacs a POuest du fleuve St. Laurent, une deviation 
des anciennes chartes provinciates, en ce qui concerne les 
limites.

“Qu’on cherclierait en vain a s’expliquer, pourquoi, si Foil 
entendait maintenir Pancienne delimitation provinciate, Pon a 
preciseinent fait usage dans la negociation de 1783 de la carte 
de Mitchell, publiee en 1755, et par consequent anterieure a la 
proclamation de 1763, et a l’Acte de Quebec de 1774.

“Que la Grande Bretagne proposa d’abord la riviere Piscata- 
qua pour limite a Pest des Etats Unis, et ensuite n’accepta 
pas la proposition de faire fixer plus tard la limite du Maine, 
ou de Massachusetts bay.

“Que le traite de Gaud stipula un nouvel examen sur les 
lieux, lequel ne pouvait s’appliquer a une limite historique, ou 
administrative,

“et que des lors Pancienne delimitation des provinces Ang- 
laisrs n’offre pas non plus une base de decision.

“ Quelalongitude de Pan gle Nord -Quest de la nouvelle Ecosse,
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laquelle doit coincider avec celle de la source de la riviere 
St. Croix, fut seulement fixee par la declaration de 1798, qui 
indiqua cette riviere.

“Que le traite d’amiti^, de commerce et de navigation de 1794 
mentionne le doute, qui s’etait elev6 a regard de la riviere St. 
Croix, et que les premieres instructions du Congres lors des 
negotiations,dont resulta le traite de 1783,placent le dit angle 
a la source de la riviere St. John.

“Que la latitude de cet angle se trouve sur les bords du St. 
Laurent selon la carte de Mitchell, reconnue pour avoir regie 
de travail combine, et officiel des negociateurs du traite de 
1783, au lieu qu’en vertu de la delimitation du Gouvernement 
de Quebec, l’on devrait la chercher aux highlands separant les 
rivieres, qui se dechargent dans la riviere St. Laurent, de celles 
tombant dans la mer.

“Que la nature de terrain a l’est de l’angle precite n’ayant 
pas 4te indiquee dans le traite de 1783, il ne s’en laisse pas 
tirer d’argument pour le fixer de preference dans tel en droit 
plutot que dans un autre.

“ Qu’au surplus si l’on croy ait devoir le rapprocher de la source 
de la riviere St. Croix, et le chercher par exemple a Mars hill, 
il serai t d’autant plus possible, que la limite du nouveau 
Brunswick tiree de la au Nord-Est donnat a cette province 
plusieurs Angles Nord-Ouest, situes da vantage au Nord, et a 
l’Est selon leur plus grand eloignement de Mars hill, que le 
nombre de degres de l’angle mentionne dans le traite a ete 
passe sous silence.

“ Que par consequent l’an gle Nord-Ouest de la nouvelle Ecosse, 
dont il est ici question, ay ant etc inconnu en 1783, et le traite 
deGand l’ayant encore declare non constate, la mention decet 
angle historique dans le traite de 1783 doit etre consideree 
coniine une petition de principe, que ne presente aucune base 
de decision, tandis que si on l’envisage comme un point topo 
graphique, eft egard a la definition, 4 viz, that angle, which is 
formed by a line drawn due north from the source of the St. 
Croix river to the highlands,’ il forme simplement l’extremite 
de la ligne ‘along the said highlands, which divide those 
rivers, that empty themselves into the river St. Lawrence, from 
those which fall into the Atlantic Ocean,’—extremite que la 
mention de l’angle Nord-Ouest de la nouvelle Ecosse ne con 
tribue pas a constater, et qui, etant a trouver elle meme ne 
saurait mener a la decouverte de la ligne, qu’elle termine.

“Enfin que les argumens tires des droits de souverainete 
exerces sur le fief de Madawaska, et sur le Madawaska Settle
ment, ad mis meme que cet exercice fut suffisamment prouve, 
ne peuvent point decider la question, par la raison que ces 
deux etablissemens n’embarassentqu’un terrain partiel de celui 
en litige, que les hautes parties interessees ont reconnu lepays 
situeentreles lignes respectivement reclamees par elles, comme 
fesant un objet de contestation, et qu’ainsi la possession ne 
saurait etre censee deroger au droit, et que si l’on ecarte
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l’ancienne clelimitation des provinces alleguee en faveur de la 
ligne reclamee au Nord de la riviere St. John, et sp6cialement 
celle mentionu£e daus la proclamation de 1763, et dans l’acte 
de Quebec de 1774, l’on ne saurait admettre a l’appui de la ligne 
demandee au midi de la riviere St. John, des argumens tendant 
a prouver, que telle partie du terrain litigieux appartient au 
Canada, ou au nouveau Brunswick.

“ConsidErant: . . . ,
“que la question, depouillee des argumens non decisifstires 

du caractere plus ou moins montueux de terrain, de l’ancienne 
delimitation des provinces, de l’angle Nord-Ouest de la nouvelle 
Ecosse, et de l’etat de possession, se rMuit en derniere analyse 
a celles-si, quelle est la ligne tiree droit au Nord depuis la 
source de la riviere St. Croix, et quel est le terrain, n’importe 
qu’il soit montueux et elev6, ou non, qui depuis cette ligne 
.jusqu’a la source Nord-Ouest de la riviere Connecticut, separe 
les rivieres se decbargeant dans le fleuve St. Laurent, de celles, 
qui tombent dans l’Ocean Atlantique; que les hautes parties 
interessees ne sont d’accordj que sur la circonstance, quo la 
limite a trouver doit etre determine par une telle ligne, et par 
un tel terrain, qu’elles le sont encore depuis la declaration do 
1798 sur la reponse a faire a la premiere question, a l’excep- 
tion de la latitude, a laquelle la ligne tiree droit au Nord de la 
source de la riviere St. Croix doit se terminer, que cette lati
tude coincide avec l’extremite du terrain, qui depuis cette ligne 
jusqu’a la source Nord-Ouest de la riviere Connecticut separe 
les rivieres, se decbargeant daus le fleuve St. Laurent, de celles 
qui tombent dans l’Ocean Atlantique, et que des lors il ne 
reste, qu’fl determiner ce terrain.

“ Qu’en se li vrant at cette operation, on trouve d’un cote d’abord, 
que si par l’adoptiou de la ligne reclamee au Nord de la riviere 
St. John, la Grande Bretagne ne pourrait pas etre estimee ob- 
tenir un terrain de moiudre valeur, que si elle eut accepte en 
1783 la riviere St. John pour frontiere, efi 6gard ii la situation 
du pays entre les rivieres St. John et St. Croix dans le voisi- 
nage de la mer, et a la possession des deux rives do la riviere 
St. John dans la derniere partie de son cours, cette compen
sation serait cepen dan t detruite par l’iuterruption de la com
munication entre le Bas Canada, et le nouveau Brunswick, 
specialement entre Quebec et Fredericton, et qu’on cherche- 
rait vainement, quels motifs auraient determine la Cour de 
Londres & consentir a une semblable interruption.

“ Que si, en second lieu, en opposition mix rivieres se decharge 
ant dans le fleuve St. Laurent, on aurait convenablement d’a- 
pres le langage usite en geographie, pu compreudre les rivieres 
tombant dans les baies de Fundy et des Chaleurs, avec celles sc 
jettant directeinent dans l’Ocean Atlantique, dans la denomina
tion generique de rivieres tombant daus l’Ocean Atlantique, il 
serait hasardeux de ranger dans l’espece parmi cette categorie
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atS r1lvleres et Restigouche, que la ligne reclamee au
JNord de la riviere fet. John separe immediatement des rivieres 
se dechargeant dans le lieuve St. Laurent, non pas avec d’autres 
rivieres coulaut dans FOcean Atlantique, mais seules, et d7ap- 
phquer ainsi, en interpretant la delimitation fixee par un traite, 
ou chaqne expression doit compter, a deux cas exclusivement 
speciaux, et oil il ne s’agit pas du genre, une expression gene- 
rique, qui leur assignerait un sens plus large, ou qui, etendue 
aux Scoudiac Lakes, Penobscot et Kennebec, qui se jettent 
directeinent dans l’Ocean Atlantique, etablirait le principe, que 
le traite de 1783 a entendu des highlands separant aussi bien 
mediatement, qu’immediatement, les rivieres se decbargeant 
dans le fleuve St. Laurent, de celles, qui tombent dans FOcean 
Atlantique, principe egalement realise par les deux lignes.

Troisiemement, que la ligne reclamee au Nord de la riviere 
St. John ne separe pas meme immediatement les rivieres se 
dechargeant dans le fleuve St. Laurent, des rivieres St. John 
et Ristigou die, mais seulement des rivieres, qui se jettent dans 
le St. John et Ristigouche, a l’exception de la derniere partie de 
cette ligne pres des sources de la riviere St. John, et qu’ainsi 
pour arriver a FOcean Atlantique les rivieres separees par cette 
ligne de celle se dechargeant dans le fleuve St. Laurent, out 
chacune besoin de deux intermediaires, savoir les unes de la 
riviere St. John, et de baie Fundy, et les autres de la riviere 
Ristigouche, et de baie des Chaleurs;

“ Et de l1 autre,
“ qdon ne peut expliquer suffisamment, comment si les hautes 

parties contractantes out entendu etablir en 1783 la limite au 
midi de la riviere St, John, cette riviere, a laquelle le terrain 
litigieux do.t en grande partie son caractere distinctif, a ete 
neutralist'e, et mise hors de cause,

“Que le verbe 4divide7 parait exiger la contiguite des obiets, 
qui doivent etre ‘ divided.?

“Que la dite limite tonne seulement a son extrthnite occiden- 
tale la separation immediate entre la riviere Mettjarmette, et 
la source Nord Ouest du Penobscot, et ne separe que mediate- 
men t les rivieres so dechargeant dans le fleuve St. Laurent, 
des eaux du Kennebec, du Penobscot, et des Scoudiac Lakes, 
tandis que la limite reclamee au Nord de la riviere St.John 
separe immediatement les eaux des rivieres Ristigouche et 
St. John, et mediatement les Scoudiac Lakes et les eaux des 
i ivieres Penobscot et Kennebec, des rivieres se dechargeant 
dans le fleuve St. Laurent, savoir les rivieres Beaver, Metis, 
Rimousky, Trois pistoles, Green, du Loup, Kamouraska, Ouelle, 
Bras St, Nicholas, du Sud, La Famine et Chaudiere.

“Que meme en mettant hors de cause les rivieres Ristigouche 
et St. John, par le motif, qu’elles ne pourraient etre cens^es 
tomber dans FOcean Atlantique, la ligne septentrionale se 
trouverait encore aussi pres des Scoudiac Lakes, et des eaux 
du Penobscot, et du Kennebec, que la ligne meridionale des 
rivieres Beaver, Metis, Rimousky. et autres, se dechargeant
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dans le fleuve St. Laurent, et formerait aussi bien que Pautre 
une separation mediate entre celles-ci, et les rivieres tombant 
dans l’Gcean Atlantique.

Que la rencontre anterieurede la limite meridionale, lorsque 
de la source de la riviere St. Croix, oil tire une ligne au Nord, 
pourrait seulement lui assurer un avantage accessoire sur 
Pautre, dans le cas, oil l’une et Pautre limite reunissent au 
meme degr6 les qualities exigees par les traites.

Et que le sort assigne par celui de 1783 au Connecticut, et 
au St. Laurent meme, 6carte la supposition que les deux 
Puissances auraient voulu faire tomber la totalitc de ohaque 
riviere, depuis son origine jusqu’a son embouchure, en partage 
a l’une, ou a Pautre.

CONSIDERANT: , ,
Que d’apres ce qui precede, les argumens allegues de part 

et d’autre, et les pieces exhibees a l’appui, ne peuvent etre 
estimes assez preponderans pour determiner la preference en 
faveur d’uue des deux lignes, respectivement reclamees par 
les hautes parties interessees, comme limites de leur posses
sions depuis la source de la riviere St. Croix jusqu’a la source 
Nord Guest, de la riviere Connecticut; et que la nature du 
differend, et les stipulations vagues, et non suffisamment deter- 
miuees du traite de i 783 n’admettent pas d’adjuger Pune ou 
Pautre de ces lignes a Pune des dites parties, sans blesser les 
principes du droit, et de Pequite envers Pautre.

CONSIDERANT: . , N
Que la question se reduit, comme il a ete exprime ci-dessus a 

un choix a faire du terrain separant les rivieres, se dechargeant 
dans le fleuve St. Laurent de celles, qui tombent dans POcean 
Atlantique, que les hautes parties interessees se sont entendnes 
a Pegard du corns des eaux, indiqu6 de commun accord sur la 
Carte A, et presen taut le seul element de decision.

Et que des lors les circonstances, dont depend cette decision, 
ne sauraient etre eclaircies davantage, au moyen de nouvelles 
recherches topograpliiques, ni par la i>roduction de x>i^ces 
nouvelles.

NOUS SOMMES D’AVIS:
Qu’il conviendra d’adopter pour limite des deux Etats une 

ligne tiree droit au Nord depuis la source de la riviere St. 
Croix jusqu’au point, oh. elle coupe le milieu du thahveg de la 
riviere St. John, de la, le milieu du thalweg de cette riviere en 
la remontant jusqu’au point, oh la riviere St. Francis se 
decharge dans la riviere St. John, de la, le milieu du thahveg 
de la riviere St. Francis en la remontant jusqu’a la source de 
sa branche la plus Sud Guest, laquelle source Nous indiquons 
sur la Carte A par la lettre X, authentiquee par la signature 
de Notre ministre des affaires etrangeres, de la une ligne tiree 
droit a l’Guest jusqu’au point, oh elle se reunit a la ligne
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reclamee par les Etats Unis d’Amerique, et tracee sur la Carte 
A, de la cette ligne.jusqu’au point, oil d’apres cette carte, elle 
coincide avec celle demandee par la Grande Bretagne, et de la la 
ligne indiquee sur la dite Carte par les deux Puissances jusqu'a 
la source la plus Nord Ouest de la riviere Connecticut.

Quant an second point, savoir la question, quelle est la 
source la plus Nord Ouest (Northivesternmost head) de la riviere 
Connecticut.

CONSIDERANT:
Que pour resoudre cette question, il s'agit d’opter entre la 

riviere de Connecticut Lake, Perry's stream, Indian Stream, 
et Hall's Stream.

CONSIDERANT :
Que d'apres l’usage adopte en geographic, la source et 3e lit 

d une riviere sont indiques par le noin de la riviere attache a 
cette source, et a ce lit, et par leur plus grande importance 
relative comparee a celle d'autres eaux, cominuniquant avec 
cette riviere.

CONSIDERANT:
Qu’une lettre officielle de 1772 mentionne deja le nom de 

Hall s brook, et que dans une lettre officielle posterieure de la 
meme annee du merne inspecteur, on trouve Hall's brook repre
sente comme une petite riviere tombant dans le Connecticut.

Que la riviere, dans laquelle se trouve Connecticut Lake, 
parait plus considerable, que Hall's, Indian on Perry's stream 
que le Connecticut Lake, et les deux lacs situes au Nord de 
celui-ci, semblent lui assigner un plus grand volume d'eau 
qu’aux trois autres rivieres, et qu'en l’admettant comme le lit 
du Connecticut, on prolorige davantage ce fleuve, que si l'on 
donnait la preference & une de ces trois autres rivieres.

Unfin que la carte A ayant et6 reconnue dans la convention 
de 1827 comme indiquant le cours des eaux, 1’autorite de cette 
carte semble s’etendre egalement a leur denomination, vu 
qu’en cas de^ contestation tel nom de riviere, ou de lac sur 
lequel on n’eut pas ete d'accord, eut pu avoir ete omis, que la 
dite Carte mentionne Connecticut Lake, et que le nom de Con
necticut Lake implique l'application du nom Connecticut a la 
riviere, qui traverse le dit lac.

Nous SOMMES D'AVIS:
que le ruisseau situe le plus au Nord Ouest de ceux, qui 

con lent dans le plus septentrional des trois lacs, dont le dernier 
porte le nom de Connecticut Lake, doit etre considere comme la 
source la plus Nord Ouest {Northwesternmost head) du Con
necticut.

Et quant an troisieme point, savoir la question, quelle est la 
limite a tracer depuis la riviere Connecticut le long du paral- 
lele du 45e degre de latitude septentrionale, jusqu'au fleuve St. 
Laurent, nomme dans les traites Iroquois, ou Cataraquy.
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CONSIDERANT:
que les liautes parties interessees different d’opinion, sur la 

questiou de savoir, si les traites exigent un nouveau leve de 
toute la ligne de liinite depuis la riviere Connecticut, jusqu’au 
fleuve St. Laurent, nomine dans les traites Iroquois ou Cata- 
raquy, ou bien seulement le complement des anciens leves 
provinciaux.

CONSIDERANT: <
que le cinquieme article du traite de Gand de 1814, ne stipule 

point, qu’on levera telle partie des limites, qui n’aurait pas ete 
levee jusqu’ici, mais declare que les limites n’ont pas ete levees, 
et etablit, qu’elles le seront.

Qu’en effet ce leve dans les rapports entre les deux Puissances 
doit etre cense n’avoir pas eu lieu depuis le Connecticut 
jusqu’a la riviere St. Laurent, nominee dans les traites Iroquois 
ou Cataraquy, vu que l’ancien leve s’est trouve inexact, et avait 
ete ordonne non par les deux Puissances d’un commun accord 
mais par les anciennes autorites provinciales.

Qu’il est d’usage de suivre en ffxant la latitude, le principe 
de latitude observde,

et que le Gouvernement des Etats Unis d’Amerique a etabli 
certaines fortifications l’endroit dit House’s point, dans la 
persuasion, que le terrain fesait partie de leur territoire,—per
suasion suffisammeut legitimee par la ligne reputee jusqu’alors 
correspondre avec le 45e degre de latitude septentrionale.

Nous Sommes d’Avis:
Qu’il conviendra de proceder a de nouvelles operations pour 

mesurer la latitude observee, afin de tracer la limite depuis la 
riviere Connecticut, le long du parallele de 45e degre de lati
tude septentrionale jusqu’au fleuve St. Laurent nomme dans 
les traites Iroquois ou Cataraquy, de maniere cependant, qu’en 
tout cas a l’endroit dit Rouse’s point, le territoire des Etats Unis 
d’Amerique s’etendra jusqu’au fort qui s’y trouve etabli, et 
comprendra ce fort, et son rayon kilometrique.

Ainsi fait et donne sous Notre Sceau Royal a La Haye, ce dix 
Janvier de l’an de grace Mil Huit Cent Trente U11, et de Notre 
regne le dix liuitieme.

(Signe) . Guillaume

(Signe) Verstolk de Soelen
Le Ministre des Affaires Etrangeres.

Translation of 
Award.

u William, by the Grace of God, King of the 
Netherlands, Prince of Orange-Nassau,
Grand Duke of Luxembourg, &c. &e 

“ Having accepted the functions of Arbitrator conferred upon 
us by the note of the Charge d’Affaires of the United States 
of America, and by that of the Ambassador Extraordinary and 
Plenipotentiary of Great Britain, to our Minister of Foreign
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Affairs, under date of the 12th January, 1829, agreeably to the 
5th Article of the Treaty of Ghent, of the 24th December, 1814, 
and to the 1st Article of the Convention concluded between 
those Powers, at London, on the 29th of September, 1827, in 
the difference which has arisen between them on the subject of 
the boundaries of their respective possessions:

“Animated by a sincere desire to respond, by a scrupulous 
and impartial decision, to the confidence they have exhibited 
in us, and thus to give them a new proof of the high value we 
attach to it:

“Having, to that end, duly examined and maturely weighed 
the contents of the First Statement, as well as those of the 
Definitive Statement of the said difference, which the Envoy 
Extraordinary and Minister Plenipotentiary of the United 
States of America, and the Ambassador Extraordinary and 
Plenipotentiary of His Britannic Majesty, respectively deliv
ered to us on the 1st of April of the year 1830, with all the 
documents thereto annexed in support of them:

“Desirous of fulfilling, at this time, the obligations we 
contracted in accepting the functions of Arbitrator in tin- 
aforesaid difference, by laying before the two High Interested 
Parties the result of our examination, and our opinion on the 
three points into which, by common accord, the contestation is 
divided:

“Considering that the three points above mentioned ought 
to be decided according to the Treaties, Acts and Conventions 
concluded between the two Powers; that is to say, the Treaty 
of Peace of 1/83, the Treaty of Friendship, Commerce and 
Navigation of 1794, the Declaration relative to the river St. 
Croix of 1798, the Treaty of Peace signed at Ghent in 1814, 
the Convention of the 29th September, 1827; and Mitchell’s 
Map and the Map A referred to in that Convention:

“We declare, that,
“As to the first point, to wit, the question, what is the place 

designated in the Treaties as the Northwest Angle of Nova 
Scotia, and what are the Highlands dividing the Rivers that 
empty themselves into the River St. Lawrence from those which 
fall into the Atlantic Ocean, along which is to be drawn the 
line of boundary from that angle to the North westernmost head 
of Connecticut River:

“Considering:
“That the High Interested Parties respectively claim that 

line of boundary at the south and at the north of the river St. 
John; and have each indicated upon the Map A the line 
which they claim:

“Considering:
“That, according to the examples given, the term Highlands 

applies not only to a hilly or elevated country, but also to land
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which, without being hilly, divides waters flowing in different 
directions; and therefore that the more or less hilly and elevated 
character of the country through which are drawn the two lines 
respectively claimed, at the north and at the south of the 
river St. John, cannot form the basis of a choice between them;

“ That the text of the 2nd Article of the Treaty of 1783 recites, 
in part, the words previously used in the Proclamation of 
1763 and in the Quebec Act of 1774 to indicate the southern 
boundaries of the Government of Qubec, from Lake Cham
plain, Mn forty-five degrees of North latitude, along the high
lands which divide the rivers that empty themselves into the 
river St. Lawrence, from those which fall into the Sea, and also 
along the North Coast of the Bay des Ohaleurs;’

“That in 1763, 1765, 1773, and 1782, it was established that 
Nova Scotia should be bounded at the north, as far as the west
ern extremity of the Bay des Chaleurs, by the southern bound
ary of the Province of Quebec; that this delimitation is again 
found, with respect to the Province of Quebec, in the Commis
sion of the Governor General of Quebec of 1786, wherein the 
language of the proclamation of 1763, and of the Quebec Act 
of 1774, has been used, as also in the Commissions of 1786 and 
others of subsequent dates of the Governors of New Bruns
wick, with respect to the last mentioned Province, as well as 
in a great number of maps anterior and posterior to the Treaty 
of 1783; and that the 1st Article of the said Treaty specifies, 
by name, the States whose independence is acknowledged;

“But that this specification does not imply the entire 
coincidence of the boundaries between the two Powers, as set
tled by the succeeding Article, with the ancient delimitation of 
the British Provinces, whose preservation is not mentioned in 
the Treaty of 1783, and which, owing to its continual changes, 
and the uncertainty which continued to exist respecting it, 
created from time to time differences between the Provincial 
authorities;

“That there results from the line draiwn under the Treaty of 
1783, through the great Lakes, west of the river St. Lawrence, 
a departure from the ancient Provincial charters, with regard 
to those boundaries;

“That one would vainly attempt to explain why, if the inten
tion was to retain the ancient Provincial boundary, Mitchell’s 
Map, published in 1755, and consequently anterior to the 
Proclamation of 1763, and to the Quebec Act of 1774, was pre
cisely the one used in the negotiation of 1783;

“That Great Britain proposed, at first, the river Piscataqua 
as the eastern boundary of the United States; and did not sub
sequently agree to the proposition to cause the boundary of 
Maine, or Massachusetts Bay, to be ascertained at a later 
period;

“That the Treaty of Ghent stipulated for a new examination 
on the spot, which could not be applicable to an historical 
or administrative boundary;

5627----- 9
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“ And that, therefore, the ancient delimitation of the British 
Provinces, does not, either, afford the basis of a decision;

“That the longitude of the northwest angle of Nova Scotia, 
which ought to coincide with that of the source of the St. 
Croix river, was determined only by the Declaration of 1798, 
which indicated that river;

“That the Treaty of Friendship, Commerce, and Navigation 
of 1794, alludes to the doubt which had arisen with respect to 
the river St. Croix; and that the first instructions of the Con
gress, at the time of the negotiations, which resulted in the 
Treaty of 1783, locate the said angle at the source of the river 
St. John.

“That the latitude of that angle is upon the banks of the 
St. Lawrence, according to Mitchell’s Map, which is acknowl
edged to have regulated the joint and official labors of the 
negotiators of the Treaty of 1783; whereas, agreeably to the 
delimitation of the Government of Quebec, it is to be looked 
for in the highlands which divide the rivers that empty them
selves into the river St. Lawrence, from those which fall into 
the sea;

“That the nature of the ground east of the before mentioned 
angle not having been indicated by the Treaty of 1783, no 
argument can be drawn from it to locate that angle at one 
place in preference to another; '

“That, moreover, if it were deemed proper to place it nearer 
the source of the River St. Croix, and look for it, for instance, at 
Mars Hill, it would be so much the more possible that the 
boundary of New Brunswick, drawn thence northeastwardly, 
would give to that province several Northwest angles, situated 
farther north and east, according to their greater remoteness 
from Mars Hill since the number of degrees of the angle 
referred to in the Treaty is not mentioned;

“That, consequently, the Northwest angle of Nova Scotia, 
here alluded to, having been unknown in 1783, and the Treaty 
of Ghent having again declared it to be unascertained, the 
mention of that historical angle in the Treaty of 1783 is to be 
considered as an evasion of the question {petition deprincipe), 
affording no basis for a decision; whereas, if considered as a 
topographical point, having reference to the definition, viz: 
‘that angle which is formed by a line drawn due north from 
the source of the St. Croix River to the Highlands,’ it forms 
simply the extremity of the line ‘along the said Highlands, 
which divide those rivers that empty themselves into the river 
St. Lawrence, from those which fall into the Atlantic Ocean,7 
an extremity which a reference to the Northwest angle of Nova 
Scotia does not contribute to ascertain, and which still remain
ing itself to be found, cannot lead to the discovery of the line 
which it is to terminate;

“Lastly, that the arguments deduced from the rights of sov
ereignty exercised over the Fief of Madawaska, and over the 
Madawaska Settlement—even admitting that such exercise
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were sufficiently proved—cannot decided the question, for the 
reason that those two settlements embrace only a portion of 
the territory in dispute, and that the High Interested Parties 
have acknowledged the country lying between the lines re
spectively claimed by them, as constituting a subject of contes
tation, and that therefore possession cannot be considered as 
derogating from the right; and that if the ancient delimitation 
of the Provinces adduced in support of the line claimed at the 
north of the river St. John, and especially that which is men
tioned in the Proclamation of 1763, and in the Quebec Act of 
1774, be set aside, there would be no ground for admitting, 
in support of the line claimed at the south of the river St. 
John, the arguments tending to prove that that part of the 
territory in dispute belongs to Canada or to New Brunswick:

44 Considering- :
44That the question, divested of the inconclusive arguments 

drawn from the nature, more or less hilly, of the ground,—from 
the ancient delimitation of the Provinces,—from the Northwest 
angle of Nova Scotia, and from the actual possession, resolves 
itself, in the end, into these questions: What is the line drawn 
due north from the source of the river St. Croix, and what is the 
ground, no matter whether hilly and elevated or not, which, from 
that line to the Northwesternmost head of Connecticut river, 
divides the rivers that empty themselves into the river St. 
Lawrence from those which fall into the Atlantic Ocean; That 
the High Interested Parties only agree upon the fact that the 
boundary sought for must be determined by such a line, and by 
such ground ; that they further agree, in view of the Declaration 
of 1798, as to the answer to be given to the first question, with 
the exception of the latitude at which the line drawn due north 
from the source of the St. Croix river is to terminate; that said 
latitude coincides with the extremity of the ground which, from 
that line to the North westernmost source of Connecticut river, 
divides the rivers which empty themselves into the river St. 
Lawrence from those wTiich fall into the Atlantic Ocean; and 
that, therefore, it only remains to ascertain that ground;

44 That on entering upon this operation, it is discovered, on 
the one hand:

44First, that if, by adopting the line claimed to the north of 
the river St. John, Great Britain cannot be considered as 
obtaining a territory of less value than if she had accepted in 
1783 the river St. John as her frontier, yet, that, taking into 
view the situation of the country lying between the rivers St. 
John and St. Croix in the vicinity of the sea, and the possession 
of both banks of the river St. John in the lower part of its 
course, this compensation would nevertheless be destroyed by 
the interruption of the communication between Lower Canada 
and New Brunswick, especially between Quebec and Fred
ericton ; and that one would vainly seek to discover what motive



could have determined the Court of London to consent to such 
an interruption:

“That if, in the second place, in contradistinction to the rivers 
that empty themselves into the river St. Lawrence, it had been 
possible, agreeably to thelanguageordinarily used in geography, 
to comprehend the rivers falling into the Bays of Fundy and 
des Chaleurs with those emptying themselves directly into the 
Atlantic Ocean, in the generic denomination of rivers falling 
into the Atlantic Ocean, yet it would be hazardous to include 
in that category the rivers St. John and Bestigouche, wThich 
the line claimed at the north of the river St. John divides 
immediately from rivers emptying themselves into the river St. 
Lawrence, not with other rivers falling into the Atlantic Ocean, 
but alone; and thus to apply, in interpreting the delimitation 
established by aTreaty, where each word must have a meaning, 
to two strictly special cases, and where no mention is made of 
the genus, a generic expression which would ascribe to them 
a broader meaning, or which, if extended to the Schoodiac 
Lakes, the Penobscot and the Kennebec, which empty them
selves directly into the Atlantic Ocean, would establish the 
principle that the Treaty of 1783 rneaut highlands which divide, 
as well mediately as immediately, the rivers that empty them
selves into the river St. Lawrence from those which fall into the 
Atlantic Ocean—a principle equally realized by both lines:

“ Thirdly: That the line claimed at the north of the river St. 
John does not divide, immediately, the livers that empty them
selves into the river St. Lawrence from the rivers St. John and 
Bestigouche, but only Bivers that empty themselves into the 
St. John and Bestigouche, with the exception of the last part 
of said line, near the sources of the river St. John; and that 
hence in order to reach the Atlantic Ocean, the rivers divided 
by that line from those that empty themselves into the river 
St. Lawrence, each need two intermediate channels, to wit: 
some,the river St. John and the Bay of Fundy; and the others, 
the river Bestigouche and the Bay des Chaleurs:

“And on the other hand,
“ That it cannot be sufficiently explained how, if the high 

Contracting Parties intended in 1783 to establish the bound
ary at the south of the river St. John, that river, to which the 
territory in dispute is in a great measure indebted for its dis
tinctive character, has been neutralized and set aside:

“ That the verb ‘divide7 appears to require the contiguity of 
the objects to be ‘ divided:7 "

“ That the said boundary forms at its western extremity, only, 
the immediate separation between the river Mettjarmette, and 
the Northwestern most head of the Penobscot, and divides, 
mediately, only the rivers that empty themselves into the river 
St. Lawrence from the waters of the Kennebec, Penobscot, 
and Schoodiac Lakes; while the boundary claimed at the north 
of the river St. John divides, immediately, the waters of the.
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rivers Bestigouche and St. John, and mediately the Schoodiac 
Lakes and the waters of the rivers Penobscot and Kennebec, 
from the rivers that empty themselves into the river St. Law
rence, to wit: the rivers Beaver, Metis, Riraousky, Trois Pis
toles, Green, Du Loup, Kamouraska, Ouelle, Bras St. Nicholas, 
Du Sud, La Famine and Chaudiere:

“ That even setting aside the rivers Bestigouche and St. John, 
for the reason that they could not be considered as falling into 
the Atlantic Ocean, the northern line would still be as near 
to the Schoodiac Lakes, and to the waters of the Penobscot 
and of the Kennebec, as the southern line would be to the 
rivers Beaver, Metis, Rimousky, and others that empty them
selves into the river St. Lawrence; and would, as well as the 
other, form a mediate separation between these and the rivers 
falling into the Atlantic Ocean:

“ That the prior intersection of the southern boundary by a 
line drawn due north from the source of the St. Oroix river, 
could only secure to it an accessory advantage over the other, 
in case both the one and the other boundary should combine, 
in the same degree, the qualities required by the Treaties:

“And that the fate assigned by that of 1783 to the Connecti
cut, and even to the St. Lawrence, precludes the supposition 
that the two Powers could have intended to surrender the 
whole course of each river from its source to its mouth to the 
share of either the one or the other:

“Considering:
“That, in view of what precedes, the arguments adduced on 

either side, and the documents exhibited in support of them, can
not be considered as sufficiently preponderating to determine a 
preference in favor of either one of the two lines respectively 
claimed by the High Interested Parties, as the boundaries of 
their possessions, from the source of the river St. Croix to the 
North westernmost head of the Connecticut river; and that the 
nature of the difference and the vague and not sufficiently 
determinate stipulations of the Treaty of 1783, do not permit us 
to award either of those lines to one of the said Parties, with
out violating the principles of law and equity with regard to 
the other:

“Considering:
“That, as has already been said, the question resolves itself 

into the selection of ground dividing the rivers that empty 
Ihemselves into the river St. Lawrence from those that fail 
into the Atlantic Ocean; that the High Interested Parties are 
agreed with regard to the course of the streams delineated by 
common accord on the Map A and affording the only basis 
of a decision;

“And that, therefore, the circumstances upon which such
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decision depends could not be further elucidated by means 
of fresh topographical investigation, nor by the production of 
additional documents:

“We are of opinion:
“ That it will be suitable (il conviendra) to adopt, as the bound

ary of the two States, a liue drawn due north from the source 
of the river St. Groix to the point where it intersects the mid
dle of the thalweg1 of the river St. John; thence, the middle 
of the thalweg of that river, ascending it, to the point where 

„tlie> river St. Francis empties itself into the river St. John; 
thence, the middle of the thalweg of the river St. Francis, 
ascending it, to the source of its southwesternmost branch, 
which source we indicate on the Map A by the letter X, 
authenticated by the signature of our Minister of Foreign 
Affairs; thence, a line drawn due west, to the point where it 
unites with the line claimed by the United States of America, 
and delineated on the Map A; thence, by said line to the point 
at which, according to said map, it coincides with that claimed 
by Great Britain; and thence, the line traced on the map by 
the two Powers, to the northwesternmost source of Connecti
cut Biver.

“As regards the second point, to wit: the question, which is 
the Northwesternmost head of Connecticut river:

“ Considering:
“ That, in order to solve this question, it is necessary to choose 

between Connecticut-lake Biver, Perry’s Stream, Indian Stream 
and Hall’s Stream:

“Considering:
“That, according to the usage adopted in geography, the 

source and the bed of a river are denoted by the name of the 
river which is attached to such source and to such bed, and by 
their greater relative importance, as compared to that of other 
waters communicating with said river:

“Considering:
“ That an official letter of 1772 already mentions the name of 

Hall’s Brook, and that, in an official letter of subsequent date, 
in the same year, Hall’s Brook is represented as a small river 
falling into the Connecticut;

“That the river in which Connecticut Lake is situated ap
pears more considerable than either Hall’s, Indian or Perry’s 
Stream; that Connecticut Lake and the two Lakes situated 
northward of it, seem to assign to it a greater volume of water 
than to the other three rivers; and that by admitting it to be 
the bed of the Connecticut, the course of that river is extended

1 The deepest chanuel of a river.
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farther than it would be if a preference were given to either 
of the other three rivers;

“Lastly, that the Map A having been recognized by the 
Convention of 1827 as indicating the courses of streams, the 
authority of that map would likewise seem to extend to their 
appellation, since in case of dispute such name of riveror lake, 
respecting which the parties were not agreed, might have 
been omitted; that said map mentions Connecticut Lake, and 
that the name of Connecticut Lake implies the applicability of 
the name of Connecticut to the river which Hows through the 
said lake:

“We are of opinion:
“ That the stream situated farthest to the northwest among 

those which fall into the northernmost of the three Lakes, the 
last of which bears the name of Connecticut Lake, must be 
considered as the north westernmost head of Connecticut river.

“And as to the third point, to wit: the question, What is the 
boundary to be traced from the river Connecticut, along the 
parallel of the 45th degree of north latitude, to the river St. 
Lawrence, named in the Treaties Iroquois or Cataraguy:

“Considering:
“ That the High Interested Parties differ in opinion as to the 

question—Whether the Treaties require a fresh survey of the 
whole line of boundary from the river Connecticut to the river 
St. Lawrence, named in the Treaties Iroquois or Cataraquy, or 
simply the completion of the ancient provincial surveys:

“ Considering:
“ That the fifth article of the Treaty of Ghent of 1814 does 

not stipulate that such portion of the boundaries as may not 
have hitherto been surveyed, shall be surveyed; but declares 
that the boundaries have not been, and establishes that they 
shall be, surveyed:

“ That, in effect, such survey ought, in the relations between 
the two Powers, to be considered as not having been made from 
the Connecticut to the river St. Lawrence, named in the Treaties 
Iroquois or Cataraquy, since the ancient survey was found to 
be incorrect, and had been ordered, not by a common accord 
of the two Powers, but by the ancient provincial authorities:

“That in determining the latitude of places it is customary 
to follow the principle of the observed latitude;

“And that the Government of the United States of America 
has erected certain fortifications at the place called House’s 
Point, under the impression that the ground formed part of 
their territory—an imi^ression sufficiently authorized by the 
circumstance that the line had, until then, been reputed to 

* correspond with the 45th degree of north latitude:



136 INTERNATIONAL ARBITRATIONS.

“We ARE OP OPINION:
“That it will be suitable to proceed to fresh operations to 

measure the observed latitude in order to mark out the bound
ary from the river Connecticut along the parallel of the 45th 
degree of north latitude to the river St. Lawrence, named in 
the Treaties Iroquois or Cataraquy, in such manner however 
that, in all cases, at the place called Rouse’s Point, the terri
tory ol the United States of America shall extend to the fort 
erected at that place, and shall include said fort and its Rilo- 
metncal radius (rayon Kilometrique.)

“ Thus done and given under our Royal Seal, at the Hague, 
this tenth day of January, in the year ot our Lord one thousand 
eight hundred and thirty-one, and of our Reign the eighteenth.

„„ „ “William.
“Verstolk van Soelen,

“The Minister of Foreign Affairs.'1'1 '

Analyzing this award, we find that as to the 
Analysis of Award, line from the northwest angle of Nova Scotia 

to the northwesternmost head of Connecticut 
River, the arbitrator held (1) that the term “highlands” was 
applicable to ground which, without being mountainous or 
hilly, divided rivers flowing in opposite directions; but (2) that 
it was not shown that, the boundaries described in the treaty 
of 1783 coincided with the ancient limits of the British prov
inces; and (3) that neither the line of highlands claimed by 
the United States nor that claimed by Great Britain so nearly 
answered the requirements of the treaty of 1783 in respect to 
the division of rivers as to give a preference to the one over 
the other. Abandoning therefore the attempt to determine 
this part of the boundary according to the treaty of 1783, he 
recommended a line of convenience.

As to the northwesternmost head of Connecticut River, he 
held that it was the stream farthest to the northwest among 
those that fall into the northwesternmost of the three lakes, 
the last of which bears the name of Connecticut Lake. ’ 

As to the forty-fifth parallel of north latitude, the arbitrator 
held that it should be determined by the customary principle 
of observed latitude, without regard to prior surveys, but 
expressed the opinion that the United States should be left in 
the possession of the fort at Rouses Point.

Estimating the disputed territory to contain an area of 
12,027 square miles, or 7,697,280 acres, the award of the arbi
trator gave to the United States 7,908 square miles, or 5,061,120
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acres, and to Great Britain 4,119 square miles, or 2,63G,160
acres. ,, ^ ,

On the 12th of January 1831 Mr. Preble,
Recommendatory who was then envoy extraordinary and min- 

Character of j ^ p]enjp0tentiary of the United States at 
Mr. Preble. The Hague, addressed to the minister for

foreign affairs a note respectfully protesting 
against the award, and reserving the rights and interests of 
the United States, on the ground that the proceedings of the 
arbitrator constituted a departure from his powers. The ques
tion where the boundary should run, said Mr. Preble, if the 
treaty of 1783 could not be executed, was one which, he 
believed, the United States would submit to no sovereign. 
As to the opinion of the arbitrator that the ranges of high
lands respectively claimed by the United States and Great 
Britain comported equally well in all respects with the lan
guage of the treaty, Mr. Preble said he did not intend to 
question its correctness. But when the arbitrator proceeded 
to say that it would be suitable to run tlieline due north from 
the source of the River St. Croix, not “ to the highlands which 
divide the rivers that fall into Atlantic Ocean from those 
which fall into the river St. Lawrence,” but to the center of 
the River St. John, thence to pass up that river to the mouth 
of the River St. Francis, thence up the River St. Francis to 
the source of its southwestern most branch, and from thence 
by a line due west to the highlands claimed by the United 
States, and only from that point along the highlands de
scribed in the treaty, thus abandoning the boundaries of the 
treaty and substituting for them a different line, Mr. Preble 
said it became his duty, “with the most perfect respect for 
the friendly views of the Arbiter, to enter a Protest against 
the proceeding, as constituting a departure from the powers 
delegated by the High Interested Parties, in order that the 
rights and interests of the United States may not be supposed 
to be committed by any presumed acquiescence on the part of 
their Representative near His Majesty, the King of the 
Netherlands.”1

The British Government, while perceiving 
Mutual Waiver of tpe awar(i was recommendatory rather

Aw&rd. • • •than decisive, expressed its acquiescence m 
it, but authorized its minister at Washington privately to

1 s. Ex. Doc. 3, 22 Cong. 1 sess.
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intimate to the United. States that it would not consider the 
formal acceptance ot the award by the two governments as 
precluding modifications of the line by mutual exchange and 
concession.1 The Government of the United States for a time
hesitated. Mr. Preble’s protest was m-ade without instruc
tions,2 and President Jackson was inclined to accept the award 
He afterward regretted that he had not done so.3 The award 
was, however, unsatisfactory both to Maine and to Massachu
setts, and on December 7, 1831, the President submitted the 
question of its acceptance or rejection to the United States 
Senate. The Senate in June 1832, by a vote of 35 to 8, 
resolved that the award was not obligatory, and advised the 
President to open a new negotiation with Great Britain for 
the ascertainment of the line.4 The British Government, 
though it declined to consider the question of the navigation 
of the St. John in connection with the boundary question, 
promised to enter upon the negotiations in a friendly spirit; 
and it was agreed that both sides should in the mean time re
frain from exercising any jurisdiction beyond the boundaries 
which they actually possessed.5

Meanwhile the Government of the United
Negotiations of grates entered into an unsuccessful negotia 

Maine turn with the State of Maine, with a view to
obtain a free hand for effecting a settlement. 

It was proposed that the legislature of Maine should provision
ally surrender to the United States all territory claimed by the 
State north of the St. John and east of the Liver St. Francis, 
Maine to be indemnified by adjoining territory for the ultimate 
loss of any part of the territory thus surrendered, and, so far 
as the adjoining territory should prove inadequate, by Michigan 
lands, at the rate of a million acres of such lauds for the whole 
of the territory surrendered, the lands thus appropriated to be 
sold by the United States and the proceeds paid into the 
treasury of Maine. An agreement or “ treaty” to this effect was 
actually signed in 1832 by Edward Livingston, Secretary of 
State, Louis McLane, and Levi Woodbury, on the part of the 
United States, and by William Pitt Preble, Euel Williams, 
and Nicholas Emery, on the part of Maine. It never was rat-

1 Br. and For. State Papers, XXII. 772, 776, 783.
2 S. Ex. Doc. 3, 22 Cong. 1 sess.
3 Curtis’s Life of Webster, II. 139.
4 Br. and For. State Papers, XXII. 788, 850, 871.
5 Br. and For. State Papers, XXII. 788, 795.
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ified. Nor did tlie fact that it was concluded become public 
till long after the transaction had failed.1

In April 1833 Mr. Livingston made to the 
Proposal of Messrs. British minister at Washington a proposal 

Livingston and Me- jy[r Gallatin once declared to be “in-
an * comprehensible.”2 3 4 5 He proposed that, in con

nection with the appointment of a commission of European 
experts, fresh surveys should be made, and that if it should be 
found that the line due north from the source of the St. Croix 
would not reach the highlands described in the treaty ot 1783, 
a line should be drawn from the source of the St. Croix directly 
to such highlands, whatever its direction might be." This propo
sition was further explained by Mr. McLane, Mr. Livingston’s 
successor. The first duty of the commissioners, said Mr. Mc
Lane, would be to find the highlands, whether north or south 
of* the St. John; and it would then be their duty to draw a line
from the monument at the head of the St. Croix to that point 
in the highlands which should be nearest to a due-north line, 
but not in any case to deviate to the eastward.4

The British Government, thinking that 
British Proposal for nothing could be accomplished by a new com- 

Division of Tern- nijssj01l aU(| farther surveys, unless the parties 
tory’ could previously agree as to what were “ riv

ers falling into the Atlantic Ocean,”5 now formally withdrew 
its offer to accept the compromise recommended by the King of 
the Netherlands, and proposed to divide the territory by tak
ing the River St. John, from its intersection by the due-north 
line to its southernmost source, as the boundary

The President declined this proposal, but 
United states’ Pro- 0ffere(i to solicit the consent of Maine to make 

Of the st. tlie gfc> John from its source to its mouth the 
boundary.7 To this offer the British repre-John.

1 S. Ex. Doc. 431, 25 Cong. 2 sess.
2 Mr. Gallatin to Mr. Davies, June 14, 1839, Adams’s Writings of Gallatin, 

II. 546.
3Br. and For. State Papers, XXII. 804, 812.
4 Br. and For. State Papers, XXII. 818-820. Mr. Gallatin said that Mr. 

Livingston and Mr. McLane “sadly departed” from the true ground, 
“simply because they did not take the trouble to examine the question.” 
(Letter to Mr. Howard, Nov. 5, 1840, Adams’s Writings of Gallatin, II. 549.)

5Br. and For. State Papers, XXII. 826, 857.
f-Mr. Bankhead, British charge, to Mr. Forsyth, Sec. of State, Dec. 28, 

1835. (Br. and For. State Papers, XXIV. 1179.)
■ Br. and For. State Papers, XXII. 1184; XXV. 903; S. Ex. Doc. 319, 25 

Cong. 2 sess.
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sentative at once replied that he was convinced his govern
ment would never agree to it.1 Ou the 15th of June 1836 the 
correspondence was communicated to the Senate.2

Thus the negotiations stood at the close of 
state ofCase during President Jackson’s administration, when the

ministration. thread was taken np by President Van Buren.
In his first annual message of December 5, 

1837, President Van Buren adverted to the subject and ex
pressed the hope that “an early and satisfactory adjustment’7 
of it would be effected.3 On the 20tli of March 1838 he 
sent a message to the Senate, with recent correspondence 
between the Secretary of State, Mr. Forsyth, and the British 
minister, Mr. Fox.4 By this correspondence it appeared that 
the question of a new commission was still pending, though 
neither party seemed to entertain strong hopes that such a 
mode would, if tried again, be successful. It also appeared 
that Mr. Forsyth had sought the opinion of the government 
of Maine as to the adoption of a new conventional line as the 
only amicable way of settling the dispute except by an arbi
tration. Governor Kent submitted the question to the legis
lature, which on the 23d of March 1838 resolved (1) that it 
was not expedient to assent to the Federal Government’s treat
ing for a conventional line, but that the State would insist 
on the line established by the treaty of 1783; (2) that the State 
had not assented to the appointment of an arbitrator under 
the Treaty of Ghent, and was not prepared to consent to the 
appointment of a new one; (3) that the Senators and Repre
sentatives of Maine in Congress be requested to urge the pas
sage of a bill then pending for the survey of the boundary; 
and that, if the bill should not during the current session of 
Congress become a law, and the Government of the United 
States should not before the 1st of September, either alone or 
in conjunction with Great Britain, appoint a commission to 
make a survey, it should be the imperative duty of the gover
nor to appoint commissioners for ascertaining, running, and 
locating the line, and to cause it to be carried into operation.5 *

1 Br. and For. State Papers, XXII. 1187.
2The message and correspondence were published, much, it seems, to 

the annoyance of the President and the Secretary of State. (Br. and For. 
State Papers, XXV. 907-908.)

5 Br. and For. State Papers, XXV. 916-917.
4S. Ex. Doc. 319, 25 Cong. 2 sess.
*On July 4,1838, the Committee on Foreign Relations of the United

States Senate reported adversely the hill directing the President to cause 
the boundary to he "surveyed and marked.” (S. Rep. 502, 25 Cong.
2 sess.)
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Negotiations for another arbitration lan- 
RePtoIha°f h^a^nd guished along for three more years, with 

Mudge^ an many projects and counterprojects,1 and in the 
mean time new but independent surveys were 

made by both governments. In 1839 Messrs. Featherston- 
haugli and Mudge surveyed a part of the territory in dispute 
for the British Government and subsequently presented their 
well-known report, in which they took the ground that all 
prior lines were erroneous, and proposed a new one.2 By the 
grant of James I. to Sir William Alexander, Nova Scotia was, 
as we have seen, bounded on the west by a line drawn from 
St. Marys Bay “ versus septentrionem” (toward the north) 
directly across the mouth of the Bay of Fundy to the St. 
Croix Kiver, and thence up that river to the remotest source 
or spring on its western side; and from that point by an imagi
nary direct line ‘‘versus septentrionem” to the nearest ship 
road, river, or spring emptying itself into the Fiver St. Law
rence. Messrs. Featherstonhaugh and Mudge discovered that 
the words “ versus septentrionem,” which had always been 
translated “toward the north,” really meant “northwest.” 
Such was, in fact, the direction of the line from St. Marys Bay 
to the St. Croix Liver; and such also, they argued, was the 
direction of the line from the mouth of that river to the true 
source or spring mentioned in the grant, which, though either 
misunderstood or disregarded by the commissioners under 
Article V. of the Jay Treaty, evidently intended the western
most waters of the Scoodeag (Schoodiac) lakes. “Having- 
reached the most remote spring where the land portage be
gins, we find,” they said, “the old course versus septentrionem, 
or north-west, again enjoined, and directed to be followed by a 
straight line drawn in that direction to the nearest naval sta
tion, river, or spring, discharging itself into the great river of 
Canada. Such a course leads directly to the east branches 
of the Chaiuliere, which are in the 46th parallel of north lati
tude, and on the ancient confines of Acadia.” Here they 
found a starting point from which to follow the highlands.

1 Webster’s Works, VI. 89-98.
2 George William Featherstonhaugh, who is referred to in the text, in his 

early life spent many years in North America. In 1834-35 he made for the 
War Department of the United States a geological inspection of parts of 
the West; and in his reports, which were printed by order of Congress, he is 
described as “United States Geologist.” He projected a geological map 
of the United States. After he completed his labors as a commissioner for 
the British Government in relation to the northeastern boundary, he was 
appointed a British consul in France, wherain 1866 he died.
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As to the highlands, Messrs. Featherstonhaugh and Mudge 
said that the Green Mountains, which ran from south to north 
between the rivers Hudson and Connecticut, divided at the 
forty-fourth degree of north latitude into two branches, of 
which the southern, proceeding northeasterly, separated the 
head waters of the Chaudiere from those of the Connecticut, 
the Kennebec, and the western branches of the Penobscot. 
This was, they maintained, the ridge designated in the procla
mation of 1763; and, though toward the east its height was 
diminished, it continued to form the “axis of maximum eleva
tion,” and farther on its course toward the Bay of Chaleurs 
attained an altitude of 2,000 feet. This axis of maximum ele
vation they presented “as the true Highlands intended by the 
2nd article of the treaty of 1783, uniting to the character of 
4 Highlands,’ as contradistinguished from lowlands, the condi
tion required by the treaty, of dividing the 4rivers that empty 
themselves into the river St. Lawrence from those which flow 
into the Atlantic Ocean, to the northwesternmost head of 
Connecticut Biver.7”

As appears by the map at the beginning of this chapter, the 
line of Messrs. Featherstonhaugh and Mudge intersects the 
highlands claimed by Great Britain before the King of the 
Netherlands. Nor does it in the whole of its northeasterly 
course from the source of the Chaudiere touch any stream 
flowing into the Biver St. Lawrence, or, for a large part of the 
way, run within a hundred miles of them, or in fact “ divide, 
intersect, or touch any other rivers than the St. John, and the 
tributary streams of that river, or those which fall into the Bay 
des Chaleurs.”1

In the Westminster Review for June 1840 Mr. Charles 
Buller, it is said with the approval of Lord Palmerston,2 pro
posed yet another line. Admitting that the lines of the treaty 
of 1783 were not new lines, but were those iutended by the 
proclamation of 1763, the act of 1774, and the commissions of 
the governors of Quebec and Nova Scotia, he argued that the 
principal object of the boundary was to connect the head of 
the Connecticut Biver with the head of the Bay of Chaleurs. 
This connection he proposed to make by drawing a straight 
line from the source of the Bestigouche to the head of the 
Connecticut.

1 Gallatin’s The Right of the United States of America to the Northeast
ern Boundary Claimed by Them, 151.

2 North American Review (1843), LVI. 457.
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Suggestion Of Mr. In the American Almanac for 1840 there is 
Hale. a temperate and intelligent article by Mr.

Nathan Hale, who was then the editor of the 
Boston Daily Advertiser. Admitting, said Mr. Hale, that 
the St. John was a river falling into the Atlantic Ocean in the 
sense of the treaty, yet the place claimed by the United States 
as the terminus of the due-north line divided waters flowing 
into the River St. Lawrence from waters flowing into the Bay 
of Chaleurs. There was no reason to presume that the 
framers of the treaty supposed that the waters of the Resti- 
gouche would be intercepted by the due-north line, nor was 
there satisfactory ground for regarding that river, whose gen
eral course was toward the River St. Lawrence rather than 
toward the Atlantic Ocean, and which actually fell into the 
Gulf of St. Lawrence near the river of that name, as belong
ing to the class of rivers that fall into the Atlantic Ocean as 
distinguished from those that empty themselves into the River 
St. Lawrence. There appeared therefore, said Mr. Hale, to 
be no good reason why the range of highlands which ran 
between the sources of the Restigouche and the River St. 
Lawrence should be assumed to be the highlands intended by 
the treaty5 and the fact that the United States claimed them 
might have given rise to the impression of the King of the 
Netherlands that the line was not susceptible of a literal and 
exact interpretation and execution. The true mode of inter
preting the treaty was to ascertain the southern boundary of 
Quebec. This boundary ran along the highlands from the 
Bay of Chaleurs to the source of the Connecticut River. In 
the commission to Sir Guy Carleton, governor of Quebec, 
of April 22, 1786, it was defined as “ a line from the Bay of 
Chaleurs along the highlands which divide the rivers that 
empty themselves into the river St. Lawrence from those which 
fall into the Atlantic Ocean, to the northwesternmost head of 
Connecticut river.” These highlands, said Mr. Hale, were 
easily traced in a single but irregular range from the most 
northwestern source of the Connecticut to the sources of the 
Restigouche, and formed the boundary delineated in Hale’s 
Map of New England, first published in 1826. It was the only 
delineation that could be made according to the literal and 
exact interpretation of the treaty. The due-north line should 
therefore terminate at these highlands, and not, as claimed by 
the United States, after crossing them.
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New Surveys by the °U th° ^ °f Jllly’ 1840’ CoU£reSS aPPr° 

United states. Plated $25,000 for an u exploration and sur
vey77 of the boundary line between the States 

of Maine and New Hampshire and the British provinces, and 
of the adjacent country.1 Under this act James lienwick, 
James D. Graham, and A. Talcott were appointed as commis
sioners. They were instructed (1) to explore and survey the 
lines respectively claimed by the United States and Great 
Britain, and (2) to examine and report upon the arguments con
tained in the report of Messrs. Featherstonhaugh and Mudge. 
Their first report bears date January G, 1841.2 3 It was neces
sarily imperfect. They found and identified the point deter
mined upon under Article V. of the treaty of 1704 as the source 
of the St. Croix, and prosecuted their surveys as far as the 
season would permit. An additional appropriation of $75,000 
was made in February, 1841,:5 in order that the work might be 
completed. On January 4, 1S42, the commissioners presented 
a statement of what they had done, showing that their task 
was not yet finished. Only 81. miles of the meridian north 
from the monument at the source of the St. Croix had been 
surveyed, leavingG4 miles yet to be explored; the line claimed 
by Great Britain, and the line of Messrs. Featherstonhaugh and 
Mudge, had for the most part been surveyed, but had not yet 
been united; and a part of the highlands claimed by the United 
States near the source of the liimouski had not been reached. 
Various other points remained to be determined; and they 
submitted estimates for another appropriation to enable them 
to complete their surveys and office work.4 On March 31,1842, 
however, they presented what proved to be their last report. 
It covered all their operations up to that time, and contained 
an able refutation of some of the positions of Messrs. Feather- 
stonhangh and Mudge, and particularly of their “ axis of maxi 
mum elevation,’7 which was found to represent eminences 
separated one from another by spaces of comparatively low 
and often swampy country so extended as to preclude the idea 
of ^ continuous range of highlands in the direction represented 
upon the map of those commissioners.5 *

1 5 Stats, at L. 402.
2 H. Ex. Doc. 102, 26 Cong. 2 sess.
3 5 Stats, at L. 413.
4S. Ex. Doc. 97, 27 Cong. 2 sess. The amount asked for was $55,801.75.
5 N. Ex. Doc. 31, 27 Cong. 3 sess. This report does not contain Graham’s

map of the disputed boundary, printed by order of the Senate in 1843.
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While the negotiations and surveys were
Border strifes, dragging along affairs on the border often 

gave rise to anxiety. In 1831 the attempt of 
certain persons to hold ail election at the settlement of Mada
waska under the laws of Maine led to their arrest and trial by 
the authorities of New Brunswick. They were convicted and 
sentenced to fine and imprisonment, but were afterward re
leased on the request of the United States, their action having 
been disavowed by the authorities of Maine.1 Disputes as to 
jurisdiction continued to occur.2 In 1836 one Alexander Rea, 
a Canadian justice of the peace, and one or more associates 
were arrested by a party under the command of an officer of 
the New Hampshire militia for attempting to execute process 
in the Indian Stream territory, which, on the supposition that 
the head of Halls Stream was the boundary of the United 
States, was within the American jurisdiction.3 In 1837 one 
Eberiezer Greely, who was engaged in taking a census for the 
State of Maine in the Madawaska settlement, was arrested by 
the authorities of New Brunswick on the ground that he was 
conducting his operation on British territory.4 In the same 
year a report that a railway was projected from Quebec to St. 
Andrews, through the disputed territory, under the patronage 
of the authorities of Canada, New Brunswick, and Nova Scotia, 
gave rise to a protest on the part of the United States. The 
British Government directed the colonial authorities to cause 
alloperations within the disputed territory to be discontinued.5

In 1838-39 what was known as the u Restook 
The “Restook War.” war” broke out in the district bordering on the 

River Aroostook. A land agent sent by the 
State of Maine with a posse to arrest British subjects who 
were cutting the fine timber in that district was seized and 
imprisoned by the authorities of New Brunswick. Other 
arrests followed, and something like a border war began.

1 S. Ex. Doc. 3, 22 Cong. 1 sess.
2 Br. and For. State Papers, XXII. 1030; XXIII. 404, 426.
3 Br. and For, State Papers, XXVII. 829.
4H. Ex. Doc. 126, 25 Cong. 2 sess.; Br. and For. State Papers, XXVII. 

821, 935. Congress on July 7, 1838, appropriated $1,175 to reimburse the 
State of Maine for allowances to Greely for liis sufferings and losses in 
consequence of his imprisonment, and to John Baker and others for a sim
ilar cause.

6Br. and For. State Papers, XXV. 938, 943,
5627------10
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Maine raised an armed civil posse, and erected fortifications 
in the territory. “There was Fort Fairfield, Fort Kent, and I 
do not know what other fortresses,” said Mr. Webster, “all 
memorable in history.”1 The legislature of the State placed 
$800,000 at the disposition of the governor, to be used for mil
itary defense. Bills were passed by Congress authorizing the 
President to call out the militia for six months and to accept
50,000 volunteers, and placing at his order an extra credit of
$10,000,000.2

General Scott was dispatched to the scene 
MediationofGeneral ^ riifflcixlty, but as a minister of peace rather

than of war. Before the end of March 1839 
lie brought about an arrangement between the authorities of 
Maine and New Brunswick for the preservation of peace till the 
question of jurisdiction might be settled. He invited from 
the lieutenant-governor of New Brunswick a declaration to the 
effect that it was not the intention of his government, without 
renewed instructions from the home government, to seek to 
take military possession of the disputed territory, or to endeavor 
by military force to expel therefrom the armed civil posse 
or the troops of Maine. If such a declaration should be re
ceived, he intimated that the governor of Maine would declare 
(1) that it was not liis intention, without renewed instructions 
from the legislature, to attempt by arms to disturb New Bruns
wick m the possession of the Madawaska settlements, or to 
attempt to interrupt the usual communications between that 
province and Her Britannic Majesty’s upper provinces; (2) that 
he was willing, pending negotiations between the United States 
and Great Britain, to let the question of possession and juris
diction remain as it stood—Great Britain in fact holding pos
session of one part of the territory, and Maine in fact hold
ing possession of another part, while each denied the other’s 
right of possession—and (3) that, with this understanding, he 
would withdraw the military forces of the State from the dis
puted territory, leaving, under a land agent, only a small civil 
posse, armed or unarmed, to protect the timber recently cut 
and to prevent future depredations. These declarations were 
mutually and promptly made.3

1 Webster’s Works, V. 93.
2 5 Stats, at L. 355.
3 Scott’s Autobiography, II. 331-351.
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Mr. Webster’s Mode 
of Procedure.

Such was the situation when Mr. Webster 
in March 1841 assumed charge of the Depart
ment of State. To him the disputed boundary 

was not a new question;1 and, though the two governments 
seemed to be committed to the plan of new surveys and new 
attempts to arbitrate, he desired to try a ushorter way.”2 He 
intimated to the British minister at Washington that he was 
willing to attempt a settlement by direct negotiation;3 and 
early in the following year he learned, with surprise as well as 

with satisfaction, that the British Government 
Appointment °f Lord determined to send out Lord Ashburton

Ashburton, . .
as a special minister, with full powers to set

tle the boundary and all other questions in controversy between 
the two governments.4 Lord Ashburton arrived in Washing
ton on the 4th of April 1842, and was presented to the Pres
ident on the Gtli.5

Mr. Webster now set about obtaining the
Commissioners Ap- appointment of commissioners on the part of

pointed by Maine assaolivisetts and Maine with full authority 
and Massachusetts.

to represent those States at Washington.6 In 
the case of Massachusetts this was easily accomplished. The 
governor, who had already been invested by the legislature 
with powers sufficient for the purpose, appointed as commis
sioners Abbott Lawrence, John Mills, and Charles Allen.7 In 
Maine it was necessary to convene the legislature; and, in 
order that the matter might be properly conducted, Mr. Web
ster in May paid a visit to Boston, and through Jared Sparks, 
who went as his representative to Augusta, took counsel with 
the governor and leading members of the legislative assembly. 
The governor was invested with the necessary power, but in 
the resolution by which it was conferred the claim of the State 
to the disputed territory was reasserted; and it was declared 
that no concession made by Great Britain within that terri
tory could be regarded as an equivalent for anything yielded

^Curtis’s Life of Webster, II. 2-3.
2 Webster’s Private Correspondence, II. 102.
3 Webster’s Works, VI. 270.
4 Webster’s Private Correspondence, II. 113, 111, 120.
5Curtis’s Life of Webster, II. 98.
6 Webster’s Works, VI. 272.
7 Webster’s Private Correspondence, II. 119; II. Ex. Doc. 2, 27 Cong. 3 

sess. 61.
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within it by Maine. These instructions, by excluding any 
compromise of the territorial claims of Maine, rendered it 
necessary to seek extrinsic compensation for anything that 
might be conceded within her asserted limits. The commis
sioners appointed on the part of Maine were William Pitt 
Preble, Edward Kavanagh, Edward Kent, and John Otis.1

The Maine commissioners arrived in Wash- 
Mr* ^e^.ters ^lan ington on the 12th of June, and those of 

Massachusetts on the 13th; and on the latter 
day Lord Ashburton addressed to Mr. Webster his first 
official note on the boundary. The negotiations and corre
spondence continued for some time without result. Lord 
Ashburton proposed that the St. John should, from its inter
section by the line due north from the source of the St. Croix, 
form the boundary, except that the portion of the Madawaska 
settlement south of the river should remain with Great Britain. 
If this was conceded he was willing to yield the strip between 
the old line and the true line of the forty-fifth parallel, and to* 
grant the privilege of floating timber down the St. John to its 
mouth free of duty. The Maine commissioners declined this 
offer, and proposed to follow the St. John to a point three 
miles above the mouth of the Madawaska, thence to draw a 
direct line along the latter river to Long Lake, and from the 
latter point to the entrance of the Biver St. Francis into 
Lake Pohenagamook, and then on to the highlands separat
ing the waters of the Biver Du Loup from those of the St. 
Francis. On the 3d of July Mr. Webster thought that lie was 
“not out of the woods on the boundary business.”2 Indeed, 
the triangular discussion seemed to be in danger of drifting 
back into the old slough of geographical and historical con
troversy. To avert this calamity Mr. Webster abandoned 
written communications, and held with Lord Ashburton “full 
and frequent conferences.” In a few days the question was 
practically settled; and on the 15th of July Mr. Webster com
municated to the Maine commissioners the terms which he 
and Lord Ashburton thought eligible. Before the negotiations * II.

1 Curtis’s Life of Webster, II. 98-102; Webster’s Private Correspondence,
II. 128,131. The legislature of New Hampshire passed a resolution re
questing the Senators and Representatives of the State in Congress to 
take such measures as might be necessary to sustain its interests in the 
dispute. They submitted a statement to Mr. Webster. (H. Ex. Doc. 2, 27 
Cong. 3 sess. 97.)

"Webster’s Private Correspondence, II. 135.
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began Mr. Webster was prepared to recommend that Great 
Britain should be allowed to retain “her old and convenient 
communication between the provinces,” and even to hold all 
the Madawaska settlements on the United States side of the 
Netherlands line if the United States could obtain as equiva
lents the'right to convey lumber and produce from all the 
tributaries of the St. John to its mouth with no other tax 
or toll than was levied on similar British articles, and a 
cession of territory on the west side of the St. John and east 
of the line running north from the source of the St. Croix.1 
In the negotiations however the idea of territorial exchanges 
was abandoned, and a different mode of compensating Maine 
and Massachusetts was adopted. It was. agreed to take as the 
boundary north from the source of the St. Croix the line run 
and marked by the surveyors of the two governments in 1817 
and 1818, to the middle of the channel of the St. John. 
While this line was not entirely accurate, the errors in it 
were so inconsiderable that Mr. Webster did not deem their 
correction a sufficient object to justify the disturbance of 
the grants and settlements that had been made in reliance 
upon it.2 From the point where this north line strikes the 
middle of the channel of the St. John, it was agreed that the 
boundary should follow the middle of the main channel of 
that river to the mouth of the River St. Francis; thence 
up the middle of the channel of the St. Francis, and of the 
lakes through which it flows, to the outlet of Lake Pohenaga- 
mook; thence southwesterly, in a straight line, to a point on 
the northwest branch of the River St. John, which point should 
be ten miles distant from the main branch of the St. John, in 
a straight line, and in the nearest direction, provided that if 
such point should be found to be less than seven miles from the 
nearest summit or crest of the highlands dividing the rivers 
emptying themselves into the River St. Lawrence from those

•Mr. Webster to Mr. Everett, April 25, 1842, Webster’s Private Corre
spondence, II. 120,122.

2 The deflection in the “due-north” line as previously surveyed, though 
slight, had the effect of making the elevation of the line at the latitude 
of Mars Hill much greater than that of the true line. Major Graham 
found in 1841 that the true line passed that latitude at an elevation of only 
10 feet above the level of the monument at the source of the St. Croix; 
that its greatest elevation in passing over any spur connected with Mars 
Hill was only 63 feet above that level; and that., beyond that spur, the line 
fell below the level of the monument at several points before reaching the 
Aroostook.
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falling into the St. John it should be made to recede down the 
northwest branch of the St. John to a point seven miles in a 
straight line from such summit or crest; thence in a straight 
line, in a course about south 8° west, to the point where the 
parallel of latitude of 46° 25' north intersects the southwest 
branch of the St. John; thence southerly, by that branch, to 
its source in the highlands at the Metjarmette Portage; thence 
down along the highlands that divide tlie waters emptying 
themselves into the River St. Lawrence from those falling into 
the Atlantic Ocean, to the head of Hall’s Stream; thence down 
the middle of that stream to the intersection of the old line 
surveyed and marked by Valentine and Collins, previously to 
1774, as the forty-fifth parallel of north latitude, and which 
had been known as the line of actual division between the 
States of New York and Vermont on one side and the province 
of Canada on the other; and from such point of intersection 
west, along that dividing line, as previously known and under
stood, to the Iroquois or St. Lawrence River.

In communicating this line to the Maine 
Territorial Results commissioners for tlieir consideration as the 

to Maine. , , . .. . , . . ,most advantageous that could be obtained, 
Mr. Webster observed that the territory in dispute contained 
12,027 square lpiles, or 7,017,280 acres; that by the line pro
posed there would be assigned to the United States 7,015 
square miles, or 4,489,000 acres, and to England 5,012 square 
miles, or 3,207,080 acres; that by the award of the King of 
the Netherlands there were assigned to the United States 
7,908 square miles, or 5,001,120 acres, and to England 4,119 
square miles, or 2,030,100 acres; that the territory proposed 
to be relinquished south of tiie line of the King of the Nether
lands was the mountain range from the upper part of the St. 
Francis River to the meeting of the two contested lines of 
boundary at the Metjarmette Portage, in the highlands, near 
the source of the St. John; that this mountain tract contained 
893 square miles, or 571,520 acres; and that of the general 
division of the territory it might be said that, while the por
tion remaining to the United States was in quantity seven- 
twelfths, in value it was at least four-fifths of the whole.

On the other hand, said Mr. Webster, if this 
Navigation of the j|ne sj10ll]q be agreed to on the part of the

United States, the British minister would, as 
an equivalent, stipulate, first, for the use of the St. John for 
the conveyance of the timber growing on any of its branches
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to tide water on the same terms as British timber, and for the 
surrender to the United States of Bouses Point and the lands 
formerly supposed to be within the limits of New Hampshire, 
Vermont, and New York, but really lying to the north of the 
true forty-fifth parallel. Perhaps, also, the disputed boundary 
in Lake Superior might be so adjusted as to leave a contested 
island in the possession of the United States. These territo
rial cessions would inure partly to the benefit of the States 
of New Hampshire, Vermont, and New York, but principally of 
the United States. The consideration however on the part of 
England for making them would be the manner agreed on for 
adjusting the eastern boundary. The price of them would 
therefore in fairness belong to the two States interested in 
that boundary. Under the influence of these considerations, 
Mr. Webster said he was authorized to* say that, if the com

missioners of Maine and Massachusetts would 
Compensation of assent to the line proposed, the United States 

chnsettsnd MaSSa" would undertake to pay to those States the 
sum of $250,000, to be divided between them 

in equal moieties, and also to undertake the settlement and 
payment of the expenses incurred by them in maintaining 
the civil posse and in prosecuting a survey which they had 
found it necessary to make.1

On these terms, wuth the addition of $50,000 
Signature of Treaty, to the compensation offered to Maine and Mas

sachusetts, a settlement was finally effected 
with the assent of the commissioners of those States.2 The 
treaty Avas signed on the 9th of August.

By its first article, the northeastern boundary is defined in 
the manner which has been described.

By the third article it is provided that the 
navigation of the St. John, where that river 
is declared to be the boundary, shall be free 

and open to both parties; that “all the produce of the forest, 
in logs, lumber, timber, boards, staves, or shingles, or of agri
culture, not being manufactured, grown on any of those parts 
of the State of Maine watered by the river St. John, or by its 
tributaries, of which fact reasonable evidence shall, if required, 
be produced, shall have free access into and through the said 
river and its tributaries, having their source within the State

Provisions of the 
Treaty.

1 Mr. Webster to the Maine commissioners, July 15, 1842. (Webster’s 
Works, YI. 276.)

2 H. Ex. Doc. 2, 27 Cong. 3 sess. 31.
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of Maine, to and from the seaport at the month of the said 
river St. John’s and to and around the falls of the said river, 
either by boats, rafts, or other conveyance; that when within 
tlie province of New Brunswick, the said produce shall be 
dealt with as if it were the produce of the said province; that, 
in like manner, the inhabitants of the territory of the upper 
St. John, determined by this treaty to belong to Her Britannic 
Majesty, shall have free access to and through the river, for 
their produce, in those parts where the said river runs wholly 
through the State of Maine; Provided, always, that this agree
ment shall give no right to either party to interfere with any 
regulations not inconsistent with the terms of this treaty which 
the governments, respectively, of Maine or of New Brunswick 
may make respecting the navigation of the said river, where 
both banks thereof shall belong to the same party.”1

By the fourth article provision was made for the confirmation 
of grants of land previously made by either party in territory 
which by the treaty falls within the dominion of the other, as 
well as for the confirmation of all equitable possessory claims, 
arising from the possession and improvement of any lot or 
parcel of land by the person actually in possession, or by those 
under whom he claimed, for more than six years before the 
date of the treaty.

1 On May 16, 1844, Mr. Calhoun, who was then Secretary of State, 
instructed Mr. Everett to bring to the attention of Her Majesty’s gov
ernment the fact that the legislature of New Brunswick had imposed an 
export duty of a shilling a ton on all timber shipped from any port in the 
province, the authorities of Maine contending that the duty contravened 
the provision of Article III. of the treaty of 1842 as to ''free access” 
to the port at the mouth of the St. John for Maine lumber and prod
uce. Lord Aberdeen on the 9th of December replied that it was no viola
tion of the treaty, as American and Canadian articles were treated alike, 
the treaty providing that Maine lumber and produce should, " when 
within the province of New Brunswick, be dealt with as if it were the prod
uce of the said province.” Great Britain had, said Lord Aberdeen, given 
a liberal construction to this article by allowing the produce of Maine, 
when once brought within the province of New Brunswick, to be exported 
thence, and imported into England and the British Possessions, on pay
ment of the same duties as the produce of the province itself. (Br. and 
For. State Papers, LI. 934.) By article XXXI. of the treaty of May 8, 1871, 
Great Britain engaged "to urge upon the Parliament of the Dominion of 
Canada and the Legislature of New Brunswick, that no export duty, or 
other duty, shall be levied on lumber or timber of any kind cut on that 
portion of American territory in the State of Maine watered by the river 
St. John and its tributaries, and floated down that river to the sea, when 
the same is shipped to the United States from the province of New Bruns
wick.”
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By the fifth article provision was made for the distribution of 
the “disputed territory fund,” which consisted of moneys 
received by the authorities of New Brunswick from charges for 
the cutting of timber in the disputed territory, with a view to 
prevent depredations on the forests, and the proceeds of which 
it was agreed should subsequently be paid over to the parties 
interested, in the proportions to be determined by the final set
tlement of the boundary. It was stipulated that a correct 
account of all receipts and payments of this fund should be 
delivered to the United States, and that the proportion of the 
amount due thereon to Maine and Massachusetts should be 
paid to the United States. Of this fund the United States 
agreed to pay over to those States their respective portions, and 
further to satisfy their claims for expenses incurred by them in 
protecting the disputed territory and making a survey thereof 
in 1838. Beyond this the United States agreed “ with tlie States 
of Maine and Massachusetts to pay them the further sum of 
three hundred thousand dollars, in equal moieties, on account of 
their assent to the line of boundary described in this treaty, and 
in consideration of the conditions and equivalents received 
therefor from the Government of Her Britannic Majesty.” This 
last stii>ulation Lord Ashburton was at first disinclined to 
admit into the treaty, since it was in fact an agreement between 
the United States and the States of Maine and Massachusetts. 
Mr. Webster however convinced him of the propriety of retain
ing it, at the same time expressly declaring that no responsibility 
on account of it could be incurred by the British Government.1

By the sixth article of the treaty provision was made for the 
joint establishment by two commissioners, one to be appointed 
by each government, of the boundary described in the first 
article.2

On the 11th of August the treaty was com- 
Criticism of Treaty in municated by President Tyler to the Senate,3

United States and wjiere provisions, not only in respect of 
Great Britain. 1 ’ J 1

the boundary but of the slave trade and the

1 Webster’s Works, VI. 289.
2 The correspondence between Mr. Webster and Lord Ashburton leading 

up to the conclusion of the treaty may be found in Webster’s Works, VI. 
270; Br. and For. State Papers, XXX. 136; H. Ex. Doc. 2, 27 Cong. 3 sess. 31.

3 Webster’s Works, VI. 347. As to President Tyler’s helpful attitude 
and influence in the negotiation, see Curtis’s Life of Webster, II. 105; Mr. 
Webster to President Tyler, August 24, 1842, Webster’s Private Corre
spondence, II. 146.
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extradition of criminals, were severely criticised. But, in 
spite of this opposition, the Senate on the 20th of August gave 
its advice and consent to the exchange of the ratifications by a 
vote of 39 to 9.1 In England the treaty was assailed as the 
“Ashburton capitulation.”2 * Lord Palmerston even went so 
far as to make the fact that Ashburton had an American 
wifea ground of attack on the negotiations.4

Nevertheless, the treaty was duly carried 
Execution of the into effect. On the 28th of June 1847 Ool. J.

Provisions of the jjucknaji Estcourt and Mr. Albert Smith, re
Treaty .' spectively tlie British and American commis

sioners to run the line described in the first article of the 
treaty, signed at Washington their final report, at the conclu
sion of which they say u that the most perfect harmony has 
subsisted between the two commissioners from first to last, and 
that no differences have arisen between the undersigned in the 
execution of the duties entrusted to them.”5

Any history of the settlement of the north
eastern boundary dispute would be incom
plete which omitted to mention the question 

that arose as to maps. As has been seen, the map used by the 
negotiators of 1782-83 was Mitchell’s,6 but no copy with the 
lines marked on it was annexed to the treaty. Wlien the con
clusion of the provisional articles of peace became known, 
Count Vergennes, the French minister for foreign affairs, sent 
to Franklin a copy of a map, with the request that he would 
mark tlie boundaries of the United States upon it. By whom 
the map was made does not appear, nor whether the maker

The “Red Line” 
Map.

1 Webster’s Private Correspondence, II. 146. After his return to the 
Senate, Mr. Webster, on April 6 and 7, 1846, made an elaborate defense of 
the treaty. (Webster’s Works, V. 78.)

2 Lord Ashburton to Mr. Webster, January 2,1843, Webster’s Private Cor
respondence, II. 162.

J Lord Ashburton married a Miss Bingham, of Philadelphia.
4 Sanders’s Life of Lord Palmerston, 91; Francis’s Opinions and Policy 

of Lord Palmerston, 443; Lord Palmerston on the Treaty of Washington 
(a collection of articles published in the London Morning Chronicle from 
Sept. 19, to Oct. 3, 1842, the authorship of which was popularly ascribed 
to Lord Palmerston). See Bulwer’s Life of Lord Palmerston, III. 61, 113, 
118. See, also, as to the reception of the treaty in England, Curtis’s Life 
of Webster, II. 147,150-152,155-162.

5 Br. and For. State Papers, LVII. 823,832; XXXIII. 763-806; Curtis’s Lite 
of Webster, 11.204-205.

6 Wharton’s Dip. Cor. Am. Rev. VI. 131,133.
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was of English, French, or other nationality. On the 6th of 
December 1782 Franklin returned the map after having, as 
he said, marked the limits of the United States u with a strong 
red line.” 1 Early in 1842 Jared Sparks, while pursuing his 
researches among the papers relating to the American Devo
lution m the archives of the French department of foreign 
affairs, discovered Franklin’s letter to Vergennes. Imme
diately instituting a search, he found among the 60,000 maps 
in the archives a small map of North America by D’Anville 
dated 1746, with a red line upon it apparently drawn with a 
hair pencil or a pen with a blunt point, and apparently intended 
to indicate the boundaries of the United States.2 Besides 
this line there was nothing whatever to identify the map with 
the map marked by Franklin. In reality, it made the north
eastern boundary run even below the line claimed by Great 
Britain westward from Mars Hill.3 Sparks however at once 
sent a copy of the map to Mr. Webster, who, after inspecting 
it, instructed Mr. Everett to u forbear to press the search after 
maps in England or elsewhere.”4 Mr. Webster retained the 
copy in his possession, but exhibited it only to the Maine 
commissioners and later to the Senate. That it bore any rela
tion to the negotiations of 1782 and 1783 is more than doubt
ful.5 * This was strongly intimated by Benton in the debates on 
the treaty.5 But when, through the publication of the debates 
in the Senate, the use made by Mr. Webster of the map became 
known he was vigorously assailed for not having exhibited it 
to Lord Ashburton, whom he was charged with having over
reached.7 Mr. Webster very appropriately replied that he did 
not think it a very urgent duty on his part to go to Lord Ash
burton and say that a doubtful bit of evidence had been found 
in Paris, out of which he might perhaps make something to 
the prejudice of the United States, or from which he might set 
up higher claims for himself, or obscure the whole matter still 
further.8 But it must have been known, at least to some of

1 Wharton’s Dip. Cor. Am. Rev. VI. 120.
2 Sparks, North. American Review (1843), LVI. 470-471.
3 North American Review (1843), LVI. 468.
“ Curtis’s Life of Webster, II. 103.
5 Winsor’s Narrative and Critical History of America, VII. 180, et seq.

Benton’s Thirty Years’ View, II. 422.
7 Curtis’s Life of Webster, II. 132, 134,149, 154, 155, 159-162, 167.
8 Proceedings of the New York Historical Society, April 15, 1843, p. 67; 

Webster’s Works, II. 145.
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Mr. Webster’s and Lord Ashburton’s detractors in England, 
that there then existed in the foreign office, to which it had 
been removed from the British Museum,1 the veritable copy of 
Mitchell’s map used in the negotiations of 1782 with Oswald's 
line, and also the line finally agreed on marked upon it. This 
map was exhibited by Lord Aberdeen to Mr. Everett at the 
foreign office in March 1843.2 It was subsequently restored to 
the British Mu eum, where it is now preserved.3 A copy of 
Mitchell’s map, with Oswald’s first line marked upon it, was found 
in 1813 among the papers of Mr. Jay.4 This line runs along the 
St. John from its mouth and follows the north branch to the 
head of Lake Medousa, where it turns westward, and, on its 
course to the head of Connecticut River, skirts the sources of 
the streams that empty themselves into the River St. Lawrence.

It has been seen that Egbert Benson, in his 
Map used by Amer- report under Article Y. of the treaty of 1794, 
rhn?881011" said that the commissioners under that article 
rs had before them the copy of Mitchell’s map

used by the negotiators of the treaty of peace, with the lines 
of the boundary marked upon it.5 This map, he said, was 
obtained from the Department of State. It probably was the 
one referred to by a writer in 182G, who said : “We have our
selves seen the very copy of the map wffiich was used at the 
conference at Paris, with the lines in pencil yet hardly obliter-

1 Ben Ion’s Thirty Years’ View, 11.422.
2 Mr. Everett, in a dispatch of March 31, 1843, describes the map thus: 

“It is a copy of Mitchell in fine preservation. The boundaries between 
the British and French Possessions, ‘ as fixed by the treaty of IJtretch,’ 
are marked upon it in a very full distinct line, at least a tenth of an inch 
broad, and those words written in several places. In like manner the line 
giving our boundary as we have always claimed it, that is, carrying the 
northwestern angle of Nova Scotia far to the north of the St. Johns, is 
drawn very carefully in a bold red line, full a tenth of an inch broad; and 
in four different places along the line distinctly written 1 the boundary 
described by Mr Oswald.’ What is very noticeable is, that a line narrower, 
but drawn with care with an instrument, from the lower end of Lake 
Nipissing to the source of the Mississippi, as far as the map permits such 
a line to run, had on ’e been drawn on the map, and has since been par
tially erased, though still distinctly visible.” (Benton’s Thirty Years’ 
View, 11.671.)

3 Fitzmaurice’s Life of Shelburne, III. 205, 324, note.
''Proceedings of the New York Historical Society, April 18, 1843, with a 

“Memoir on the Northeastern Boundary,” by Mr. Gallatin, and a speech by 
Mr. Webster.

5 Supra, pp. 39-40.
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ated.” 1 The responses elicited by inquiries addressed to the 
Department of State some years ago by Mr. Justin Winsor,2 
and lately repeated by myself, tend to show that the map has 
been lost. It seems to have disappeared at some time after 
1828. Early in November in that year Mr. Gallatin, who was 
then engaged in preparing the American statement for sub
mission to the King of the Netherlands, visited the Depart
ment of State, and one of his first acts on his arrival was to 
make inquiry for the map said to have been offered in evidence 
in 1798. The chief clerk, Mr. Brent, immediately produced a 
copy of MitchelPs map as the identical map in question. 
“ There had been traced on it,” says Mr. Gallatin, “ originally 
with a pencil and over it with a pen, the boundary of the 
United States in conformity with their claim.” It was, how
ever, decided not to produce it before the arbitrator. Though 
Mr. Brent was convinced from tradition, and though there 
could under all the circumstances be little doubt that it was 
the map laid before the commissioners in 1798, there was no 
indorsement or certificate on it to show by whom it was depos
ited in the Department of State, nor could any letter announ
cing its transmission be found; and it was thought to be 
improper as well as impolitic to attempt to support the claim 
ef the United States by equivocal or disputable evidence. 
There was no knowledge or recollection in the Department of 
the map sent by Franklin to Jefferson in April 1790.:}

After the settlement of the northeastern 
Boundary between boundary question, steps were taken by the 

Canada and New Government to bring to a close the
‘ long-pending dispute as to boundaries between

the provinces of Canada and New Brunswick, the political 
successors in that quarter of the ancient provinces of Quebec 
and Nova Scotia. In this dispute the two British provinces 
respectively took the positions of Great Britain and the United 
States on the northeastern boundary question, Canada claim 
ing a line drawn northeastwardly from Mars Hill, while JSTew 
Brunswick claimed substantially the same line as that which 
had been contended for by the United States; and they main
tained their respective pretensions with as much pertinacity as 
the two national governments had done. So “opposite” were

1 Samuel L. Knapp, Boston Monthly Magazine (1826), 573.
2 Narrative and Critical History of America, VII. 181.
a Proceedings of the New York Historical Society April 15,1843, pp. 48-49.
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their “ views both of principles and of fact,” that the home 
government, deeming the prospect of an adjustment in any 
other manner “entirely hopeless,” determined effectually to 
intervene; and for that purpose appointed in 1840 a commis
sion composed of Captains Pipon and Henderson, of the royal 
engineers, and Mr. Johnstone, attorney-general of Nova Scotia, 
to report on the question whether there was any line that 
could be drawn which would satisfy “the strict legal claims” 
of both provinces, and, if no such line could be discovered, to 
report “how a line could be drawn which would combine the 
greatest amount of practical convenience to both provinces 
with the least amount of practical inconvenience to either; 
adverting at the same time to such interests (if there be any 
such) as the Empire at large may have in the adjustment of 
this question.”1 In 1847 Captain Pipon, who died in the pre
ceding year, was succeeded by Major Robinson, also of the 
royal engineers. During the summers of 1840 and 1847 topo
graphical surveys were made by the engineer officers of the 
territory in dispute. On July 20, 1848, the three commission
ers, Messrs. Robinson, Henderson, and Johnstone, made their 
report, which is a clear, concise, able statement of the ques
tion to which it relates.2 Referring to the Quebec proclamation 
of October 7, 1763, the Quebec act of 1774, and the commis
sions of the governors of Nova Scotia and New Brunswick, as 
establishing and defining the boundary in dispute, they found 
(1) that Canada should be bounded on the south “by the north 
coast of the Bay of Chaleurs as far as its western extremity,” 
and from such western extremity by a line “along certain high
lands to the forty-fifth degree of north latitude;” (2) that the 
“highlands” in question should be those that were described 
in the proclamation of 1763 as “the highlands which divide 
the rivers that empty themselves into the River St. Lawrence 
from those which fall into the sea;”3 and (3) that such liigh-

1 Mr. Gladstone, colonial secretary, to Earl Catlicart. governor-general 
of Canada, Jnly 2, 1846, Blue Book, “ Canada and New Brunswick Bound
ary,” July 11, 1851, p. 81.

2 Blue Book, “Canada and New Brunswick Boundary,” 86.
3In reply to an intimation on tlie part of Canada that the word “sea” 

in the proclamation of 1763 might he read “ Atlantic Ocean,” the com
missioners observed that the word “sea” was “alike appropriate through
out the whole course of the boundary,” since it comprehended the 
Atlantic Ocean, the Bay of Fundy, the Gulf of St. Lawrence, and the Bay 
of Chaleurs, while the term “Atlantic Ocean” would apply only to “a 
part of the boundary.”
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lands existed and were those claimed by New Brunswick. The 
commissioners therefore reported that a line could be drawn 
which would satisfy the strict legal claims of each province. 
But they further reported (1) that, westward of the due-north 
line from the source of the St. Croix, there lay a tract of coun
try, between the highlands and the boundary of the United 
States under the treaty of 1842, “which in 1763 formed part 
of the ancient territory of Sagadahock,77 and “which, accord
ing to the strict legal rights of the provinces, belongs to 
neither;77 (2) that the line of boundary demanded by the strict 
legal rights of the provinces was at variance with the actual 
possession of both, and with their mutual advantage and con
venience; (3) that each province had exercised jurisdiction 
and extended its settlements for a considerable distance along 
the River Restigouche, which had thus practically become to 
that extent their boundary; (4) that, as an attempt to alter 
this practical and subsisting division could not fail to be inju
rious, it would be proper that a large part of the territory 
north of the Restigouche, though strictly belonging to New 
Brunswick, should be confirmed to Canada; (5) that a consid
erable portion of the territory west of the due-north line, and 
belonging to neither province, might be beneficially assigned 
to New Brunswick, since it was chiefly settled under the 
authority of that province, was connected with it by natural 
communications, and had actually been in its possession and un
der its jurisdiction. Under their instructions to consider ques
tions of convenience, the commissioners therefore recommended 
“That New Brunswick should be bounded on the west by the 
boundary of the United States, as traced by the Commissioners 
of Boundary under the Treaty of Washington, dated August 
1842, from the source of the St. Croix to the outlet of the Po- 
henagamook, thence north-easterly, by prolonging the straight 
line which has been laid down on the ground as the boundary 
of the United States, between the Iron Monument at the north
west branch of the River St. John, and the Iron Monument at 
the said outlet of Lake Pohenagamook, until the line so pro
longed shall reach the parallel of 47° 50' of north latitude, 
thence by a line due east to that branch of the Restigouche 
River called the Kedgewick or Grande Fourche, then along 
the centre of its stream to the Restigouche River, then down 
the centre of the stream of the Restigouche River to its mouth 
in the Bay of Chaleurs, and then through the middle of that 
bay to the Gulf of St. Lawrence, giving to New Brunswick
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the islands in the said Bivers Kedgewick and Bestigouche to 
its mouth at Dalkousie.77 In explanation of this recommenda
tion the commissioners stated that the territory west of the 
due-north line, and belonging strictly to neither province, 
comprised 4,400 square miles, of which the proposed boundary 
gave 2,300 to New Brunswick and 2,100 to Canada, while of 
the territory north of the Bestigouche strictly belonging to 
New Brunswick 2,660 square miles were assigned to Canada. 
The fiefs of Temiscouata and Madawaska, though strenuously 
contended for by Canada, fell principally to New Brunswick. 
The commissioners stated that the inhabitants of these seign
iories were “few, not exceeding twenty families of poor, humble 
settlers.77

The executive council of New Brunswick 
Arbitration^ a(^vised that the recommendation of the com

missioners should be “ received as an equitable 
settlement of the question so long pending;77 but, as the execu
tive council of Canada found themselves “unable to recognize77 
its ‘‘justice or equity,77 the British Government suggested that 
the matter be referred to arbitration. This suggestion was 
accepted, and it was agreed that the arbitration should be held 
in London. As arbitrators New Brunswick and Canada respec
tively selected Dr. Travers Twiss and Thomas Falconer, esq., 
and these two chose as third arbitrator Judge Stephen Lush- 
ington, of the admiralty court. On the 17th of April 1851 
Messrs. Lushington and Twiss, Mr. Falconer dissenting, ren
dered an award, which was duly carried into effect.1 By this 
award New Brunswick is bounded on the west by the bound
ary of the United States as traced under the treaty of 1842, 
“from the source of the St. Croix to a point near the outlet of 
Lake Peck-la-wee-kaa-co-nies, or Lake Beau.77 From this point 
the province is bounded by a straight line to a point a mile 
south of the southernmost point of Long Lake; thence by a 
straight line to the southernmost point of the fiefs Madawaska 
and Temiscouata, and along the southeastern boundary of 
these fiefs to their southeast angle; thence by a meridional 
line northward till it meets a line running east and west, and 
tangent to the height of land dividing the waters flowing into 
the Biver Bimouski from those tributary to the St, John; 
thence along this tangent line eastward till it meets another

1 Br. and For. State Papers, XL. 850; XLIV. 685.
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meridional line tangent to the height of land dividing waters 
flowing into the River Rimouski from those flowing into the 
Restigouche River, thence along this meridional line to the 
forty eighth parallel of latitude, along that parallel of latitude 
to the Mistouche River, and down the center of the stream of 
that river to the Restigouche; thence down the center of the 
stream of the Restigouche to its mouth in the Bay of Chaleurs, 
and thence along the middle of that bay to the Gulf of St. 
Lawrence. By an act of Parliament of August 10, 1857, it is 
explained that the uRiver Mistouche77 in the award shall be 
taken to be the stream which crosses the forty-eighth parallel 
of latitude and from thence flows into the Restigouche, and 
which is otherwise called the “Patapedia.771

The line thus established is substantially the same as that 
which was recommended by the royal commissioners in 1848, 
except that it gives the fiefs of Temiscouata and Madawaska 
to Canada. It was “founded,77 said Judge Lushington, in a 
statement of the grounds of the award, “as far as possible 
upon the principle of possession, a principle laid down by Lord 
Hardwicke in the Baltimore case as the true principle to govern 
all questions of disputed boundary.77

LBr. and For. State Papers, XLVII. 523. See, for the joint report of 
Commissioners Smith and Estcourt on the Northeastern Boundary, Rich
ardson's Messages and Papers of the Presidents, IV. 170.

5627----- 11



CHAPTER V.

BOUNDARY THROUGH THE RIVER ST. LAWRENCE 
AND LAKES ONTARIO, ERIE, AND HURON: COM
MISSION UNDER ARTICLE VI. OF THE TREATY 
OF GHENT. •

Having traced the settlement of the eastern 
Course of the Bound- an(^ northern boundary of the United States 

ary* from the Bay of Fundy to “the point where 
the forty-fifth degree of north latitude strikes the river 
Iroquois or Cataraquy,77 we now proceed to extend the line 
from that point westward. By the treaty of 1783 the bound
ary from the point in question to Lake Superior is declared to 
be “along the middle of said river (Iroquois or Cataraquy) 
into Lake Ontario, through the middle of said lake until it 
strikes the communication by water between that lake and 
Lake Erie, thence along the middle of said communication 
into Lake Erie, through the middle of said lake until it arrives 
at the water communication into Lake Huron, thence through 
tlie middle of said Lake to the water communication between
that lake and Lake Superior.77

By the sixth article of the Treaty of Ghent 
Provision for Arbi- ^ was recited that “doubts have arisen what 

tration. was the middle of the said river, lakes and 
water communications, and whether certain islands lying in 
the same were within the dominions of His Britannic Majesty 
or of the United States;77 and in order that these doubts might 
be finally decided, it was provided that they should be referred 
to two commissioners, to be appointed, sworn, and authorized to 
act, except as otherwise specified, in the same manner as the 
commissioners under Article V.1 It was further provided that 
the commissioners should meet in the first instance at Albany, 
in the State of New York, and should have power to adjourn

162
1 Supra, p. 70.
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to such other place or places as they should think fit; that 
they should, “by a report or declaration, under their hands 
and seals, designate the boundary through the said river, 
lakes arid water communications, and decide to which of the 
two contracting parties the several islands lying within the 
said rivers, lakes and water communications, do respectively 
belong, in conformity with the true intent of the said treaty 
of one thousand seven hundred and eighty-three,” which des
ignation and decision the parties agreed to consider as final 
and conclusive; and that, in the event of the two commis
sioners differing, or both or either of them refusing, declining, 
or willfully omitting to act, such reports, declarations, or state
ments should be made by them, or either of them, and such 
reference to a friendly sovereign or state should take place, as 
were prescribed in the fourth article of the treaty. Various 
matters of procedure were regulated by the eighth article.

Under the sixth article President Madison
. appointed as commissioner on the part of thesioner. r L x

United States Peter B. Porter, of Niagara
County, New York.1 His commission, issued by and with the
advice and consent of the Senate, bore date January 16,1816.
His oath of office was taken before Smith Thompson, chief
justice of New York, whose official character was certified by
tlie governor of the State.

. . . On the part of Great Britain George III.
Blltl signermmiS aPP°inted as commissioner John Ogilvy, of 

Montreal. His commission bore date June 30, 
1816. His oath of office was taken at Quebec, before Jonathan 
Sewell, chief justice of the province of Lower Canada.

The commissioners held their first meeting 
First Meeting of ^ ^p3any on of November 1816, and

Commissioners. , . 1
as the board had not been organized they

confined themselves to the arrangement of preliminary mat
ters.2 Besides presenting their credentials and oaths of office, 
they adopted resolutions as to the employment of surveyors, 
boatmen, and other persons necessary to be employed in the

1 “Peter Buel Porter was the founder of the well-known family who 
owned so much of the land about Niagara Falls. He was a native of Con
necticut, was lor two terms a member of Congress, and served with some 
credit in the war of 1812. He was active in promoting the Erie Canal, 
and died in 1844. ' Rives’s Correspondence of Thomas Barclay, 357.)

2 Except where otherwise indicated, this narrative is based on the MS. 
journal of the commission in the Department of State.
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determination of tlie boundary. It was also resolved that 
each commissioner should name, with the approbation of the 
other, a person to serve either as secretary or as assistant sec
retary, and that it should be determined by lot in which 
capacity the two persons so named should respectively serve. 
In this arrangement the commissioners were influenced by the 
belief that it would greatly conduce to the expedition as well 
as the accuracy of their operations, and they agreed to recom
mend to their respective governments that both persons should 
receive the same pay and emoluments. In order to prevent 
unnecessary delay it was resolved that the next meeting should 
be on the spot where active duty was to commence, and the 
commissioners accordingly adjourned to meet at St. Regis on 
the 10th of the following May.

The commissioners met at St. Regis on the 
Seiection^of^Secre^a- 23^ 0f May 1817. Mr. Oglivy proposed Ste-

plien Sewell, of Montreal, for secretary or as
sistant secretary, as should be determined by lot, and Mr. 
Porter in like manner proposed Maj. Donald Fraser. The lot 
resulted in the appointment of Mr. Sewell as secretary and of 
Mr. Fraser as assistant secretary. Each was allowed an annual 
salary of $2,200. On the 26th of May they presented their 
oaths of office, taken before a Canadian justice of the peace. 
Oaths in a form prescribed by the commissioners were in like 
manner taken by the surveyors and assistant surveyors.

At the meeting on the 26th of May Samuel 
American Agent. Hawkins appeared and presented a commis

sion issued by the President of the United 
States, by and with the advice and consent of the Senate, 
appointing him as agent on the part of the United States.

At a meeting held at Point Amity on the
Beginning of the 29th of May it was resolved that the board 
Line determined.

would proceed to ascertain the point at which 
the forty-fifth parallel of north latitude, continued westward 
from the Connecticut River, strikes the River Iroquois or Cata- 
raquy. As this was a point in common under Articles V. and
VI., it being the place where the lines to be run under the two 
articles connected, the commissioners under Article VI., at 
a meeting at Point Peace, June 3, 1817, directed their secre
tary to address a letter to the commissioners under Article V., 
proposing a meeting of the two boards at St. Regis for the 
purpose of determining the point in question by joint action. 
On the 8th of August the commissioners under Article YI.
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received a letter, dated the 14th of July, from Colonel Barclay, 
one of the commissioners under Article V., indicating accept
ance of tlie proposal.1 Owing to the delay in the arrival of 
the British astronomers, the joint meeting of the boards did 
not take place till June 1818. The determination of the point 
made by Andrew Ellicott, the American astonomer, in the pre
ceding year was found to be correct.

. . At a meeting of the commissioners under
British Agent Article YI at Hamilton, Ontario, on June 1,

1818, John Hale appeared and presented a commission as 
British agent.

Changes in the 
Board.

From 1819 to 1821 various changes occurred 
in the constitution of the board. In June 
1819 Stephen Sewell resigned the position of 

secretary and was succeeded in it by Donald Fraser, whose 
place as assistant secretary was filled in the following June 
by the appointment of Dr. John Biggsby.

On the 28th of September 1819 Mr. Oglivy, the British 
commissioner, died at Amherstburgh, near Detroit, of a fever 
contracted among the St. Clair flats. He was succeeded by 
Anthony Barclay, of Annapolis, Nova Scotia, a son of Thomas 
Barclay, British commissioner under Article V. Anthony 
Barclay appeared and presented his credentials and oath of 
office at a meeting of the board on June 3,1820, at Grosse Isle.

At a meeting at Black Bock on May 7, 1821, Joseph Dela- 
field appeared and presented a commission as agent of the 
United States, in place of Samuel Hawkins.

On the 12tli of November 1821, at a meet
ing of the board in the city of New York, the 
surveyors stated that the maps of the survey 

along the whole line were ready for inspection. The agents 
respectively presented claims to the islands lying in the mouth 
of the Detroit Biver, the American agent to Bois Blanc, 
Sugar, and Story islands, and the British agent to the two 
latter. After holding several meetings in New York, the com
missioners adjourned to Philadelphia, where they met on the 
29th of January 1822. On the 5th of February Mr. Porter 
presented a statement of his views, and Mr. Barclay a reply; 
and they also prepared a joint statement, setting forth the 
differences between them. They then adjourned to meet on the

Agreement of Com
missioners.

hives’s Correspondence of Thomas Barclay, 385.
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Principles of Deci
sion.

3d of June at Utica, N. Y. On June 18,1822, they reached an 
agreement. They held their last meeting under Article YI. on 
the 22d of June.

In reaching their decision, the commission
ers proceeded without any fixed rule, except 
that the line should invariably be a water line, 

and therefore should not divide any island. But difficulties 
naturally arose not only out of questions touching the assign
ments of islands, but also out of questions touching the water 
communications and their navigation. At the sessions of the 
commissioners in the city of New York in the autumn of 1821 
it was proposed to them that they should make with their 
final award a joint declaration to the effect that they had 
acted on the principle that the navigation of all the lakes, 
rivers, and water communications through which, by the treaty 
of 1783, the boundary was to pass should continue open and 
free to the citizens and subjects of the two powers, unaffected 
by the course of the line established by the award, it being 
understood that the proposition should receive the assent of 
the two governments before the declaration was made. It 
was believed that such a declaration would not only facilitate 
the conclusion of an award, but would also tend to prevent 
future difficulties as to the right of navigation. It seems, 
however, that while the proposition was acceded to by the 
President of the United States, the British minister at Wash
ington, to whom it was presented, declined to sanction it on 
the part of his government, on the ground that such a declara
tion by the commissioners might serve to cast doubt on what 
was a matter of right; and the commissioners were left to 
trace the line in accordance with their views of the require
ments of their commissions.

During their deliberations on the award, Mr. Porter pro
posed that the commissioners should be governed by certain 
rules, but Mr. Barclay declined to give them a “ distinct and 
positive recognition,” on the ground that cases might occur in 
the course of the proceedings in which the restrictions imposed 
by fixed rules might prove to be inconvenient.1

The award of the commissioners was as fol
lows:

“The undersigned Commissioners, appointed, sworn and au
thorized, in virtue of the sixth article of the treaty of peace and

Award.

1 H. Ex. Doc. 451, 25 Cong. 2 sess. 6-10. Infra, p. 174.
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amity between His Britannic Majesty and the United States 
of America, concluded at Ghent, on the twenty-fourth day of 
December, in the year of our Lord one thousand eight hundred 
and fourteen, impartially to examine, and, by a report or dec
laration, under their hands and seals, to designate 4 that por
tion of the boundary of the United States from the point where 
the 45th degree of north latitude strikes the river Iroquois or 
Cataraqua, along the middle of said river into Lake Ontario, 
through the middle of said lake until it strikes the communica
tion, by water, between that lake and Lake Erie; thence, along 
the middle of said communication, into Lake Erie, through the 
middle of said lake, until it arrives at the water communication 
into Lake Huron; thence, through the middle of said water 
communication, into Lake Huron; thence, through the middle 
of said lake, to the water communication between that lake 
and Lake Superior;7 and to ‘decide to which of the two con
tracting parties the several islands, lying within the said rivers, 
lakes and water communications, do respectively belong, in con
formity with the true intent of the treaty of 1783:7 Do decide 
and declare, that the following described line, (which is more 
clearly indicated on a series of maps accompanying this report, 
exhibiting correct surveys and delineations of all the rivers, 
lakes, water communications and islands, embraced by the 
sixth article of the treaty of Ghent, by a black line shaded on 
the British side with red, and on the American side with blue; 
and each sheet of which series of maps is identified by a certifi
cate, subscribed by the Commissioners, and by the two princi
pal surveyors employed by them,) is the true boundary intended 
by the two before mentioned treaties, that is to say:

. . “Beginning at a stone monument, erected
Definition of Bound- ^ Andrew Ellicott, Esquire, in the year of our 

ary‘ Lord one thousand eight hundred and seven
teen, on the south bank, or shore, of the said river Iroquois or 
Cataraqua, (now called the St. Lawrence,) which monument 
bears south seventy-four degrees and forty-five minutes west, 
and is eighteen hundred and forty yards distant from the stone 
church in the Indian village of St. Begis, and indicates the 
point at which the forty-fifth parallel of north latitude strikes 
the said river; thence, running north thirty-five degrees and 
fortv five minutes west, into the river,on aline at right angles 
with the southern shore, to a point one hundred yards south of 
the opposite island, called Cornwall Island; thence, turning 
westerly, and passing around the southern and western sides 
of said island, keeping one hundred yards distant therefrom, 
and following the curvatures of its shores to a point opposite 
to the northwest corner, or angle, of said island; thence to and 
along the middle of the main river, until it approaches the 
eastern extremity of Barnhart’s Island; thence northerly, 
along the channel which divides the last-mentioned island from 
the Canada shore, keeping one hundred yards distant from the 
island, until it approaches Sheik’s Island; thence along the mid
dle of the strait which divides Barnhart’s and Sheik's island, to
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the channel called the Long Sault, which separates the two last 
mentioned islands from the Lower Long Sault Island; thence 
westerly (crossing the centre of the last mentioned channel) 
until it approaches within one hundred yards of the north shore 
of the Lower Sault Island; thence up the north branch of the 
river, keeping to the north of, and near, the Lower Sault Island, 
and also north of, and near, the Upper Sault (sometimes called 
Baxter’s) Island, and south of the two small islands, marked 
on the map A and B, to the western extremity of the Upper 
Sault, or Baxter’s Island; thence passing between the two 
islands called the Cats, to the middle of the river above; thence 
along the middle of the river, keeping to the north of the small 
islands marked C and D; and north also of Clirystler’s Island 
and of the small island next above it, marked E, until it ap
proaches the northeast angle of Goose Neck Island; thence 
along the passage which divides the last-mentioned island from 
the Canada shore, keeping one hundred yards from the island, 
to the upper end of the same; thence south of, and near, the 
two small islands called the Nut Islands; thence north of, and 
near, the island marked E, and also of the island called Dry or 
Smuggler’s Island; thence passing between the islands marked 
G and II, to the north of the island called Isle au Rapid Plat; 
thence along the north side of the last-mentioned island, keep
ing one hundred yards from the shore to the upper end thereof; 
thence along the middle of the river, keeping to the south of, 
and near, the islands called Cousson (or Tussin) and Presque 
Isle; thence up the river, keeping north of, and near, the sev
eral Gallop Isles, numbered on the map 1,2,3, 4, 5, 6, 7, 8, 9, and 
10, and also of Tick, Tibbet’s, and Chimney Islands; and south 
of, and near, the Gallop Isles, numbered 11, 12, and 13, and 
also of Duck, Drummond, and Sheep Islands; thence along the 
middle of the river, passing north of island No. 14, south of 15, 
and 16, north of 17, south of 18,19, 20, 21,22, 23, 24, 25, and 28j 
and north of 2G, and 27; thence along the middle of the river, 
north of Gull Island, and of the islands No. 29, 32, 33, 34, 35, 
Bluff Island, and No.39,44, and 45, and to the south of No. 30,31, 
36, Grenadier Island, and No. 37, 38, 40,41,42,43,46,47, and 48, 
until it approaches the east end of Well’s Island; thence to the 
north of Well’s Island, and along the strait which divides it 
from Rowe’s Island, keeping to the north of the small islands 
No. 51, 52, 54, 58, 59, and 61, and to the south of the small 
islands numbered and marked 49, 50, 53,55,57, 60, and X, until 
it approaches the northeast point of Grindstone Island; thence 
to the north of Grindstone Island, and keeping to the north 
also of the small islands, No. 63, 65, 67, 68, 70, 72, 73, 74, 75, 76, 
77, and 78, and to the south of No. 62, 64,66, 69, and 71, until it 
approaches the southern point of Hickory Island; thence pass
ing to the south of Hickory Island, and of the tw o small islands 
lying near its southern extremity, numbered 79 and 80; thence 
to the south of Grand or Long Island, keeping near its south
ern shore, and passing to the north of Carlton Island, until it
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arrives opposite to the south western point of said Grand Island 
in Lake Ontario; tlience passing to the north of Grenadier, Fox, 
Stony, and the Gallop Islands in Lake Ontario, and to the south 
of, and near, the islands called the Ducks, to the middle of the 
said lake; thence westerly, along the middle of said lake, to a 
point opposite the mouth of the Niagara River; thence to and 
up the middle of the said river to the Great Falls; thence up 
the Falls, through the point of the Horse Shoe, keeping to the 
west of Iris or Goat Island, and of the group of small islands 
at its head, and following the bends of the river so as to enter 
the strait between Navy and Grand Islands; thence along the 
middle of said strait to the head of Navy Island; thence to the 
west and south of, and near to, Grand and Beaver Islands, and 
to the west of Strawberry, Squaw, and Bird Islands, to Lake 
Erie; thence southerly and westerly, along the middle of Lake 
Erie, in a direction to enter the passage immediately south of 
Middle Island, being one of the easternmost of the group of 
islands lying in the western part of said lake; thence along the 
said passage, proceeding to the north of Cunningham’s Island, 
of the three Bass Islands, and of the Western Sister, and to 
the south of the islands called the Hen and Chickens, and of 
the Eastern and Middle Sisters; thence to the middle of the 
mouth of the Detroit River, in a direction to enter the channel 
which divides Bois Blanc and Sugar Islands; thence up the 
said channel to the west of Bois-Blanc Island, and to the east 
of Sugar, Fox, and Stony Islands, until it approaches Fighting 
or Great Turkey Island; thence along the western side, and 
near the shore of said last-mentioned island, to the middle of 
the river above the same; thence along the middle of said river, 
keeping to the southeast of, and near, Hog Island, and to the 
northwest of, and near, the island called Isle a la Paclie, to 
Lake St. Clair; thence through the middle of said lake, in a 
direction to enter that mouth or channel of the river St. Clair, 
which is usually denominated the Old Ship Channel; thence 
along the middle of said channel, between Squirrel Island on 
the southeast, and Herson’s Island on the northwest, to the 
upper end of the last-mentioned island, which is nearly oppo
site to point Aux Chenes, on the American shore; thence along 
the middle of the river St. Clair, keeping to the west of, and 
near, the islands called Belle Riviere Isle, and Isle aux Cerfs, 
to Lake Huron; thence through the middle of Lake Huron, in 
a direction to enter the strait or passage between Drummond’s 
Island on the west, and the Little Manitou Island on the east; 
thence through the middle of the passage which divides the 
two last-mentioned islands; thence turning northerly and west
erly, around the eastern and northern shores of Drummond’s 
Island, and proceeding in a direction to enter the passage be
tween the Island of St. Joseph’s and the American shore, passing 
to the north of the intermediate islands No. 61,11,10,12, 9, 6, 4, 
and 2, and to the south of those numbered 15,13,5, and 1; thence 
up the said last-mentioned passage, keeping near to the island
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of St. Joseph’s, and passing to the north and east of Isle a la 
Crosse, and of the small islands numbered 16, 17, 18, 19, and 
20, and to the south and west of those numbered 21, 22, and 
23, until it strikes a line (drawn on the map with black ink 
and shaded on one side of the point of intersection with blue, 
and on the other with red,) passing across the river at the head 
of St. Joseph’s Island, and at the foot of the Neebish Eapids, 
which line denotes the termination of the boundary directed to 
be run by the sixth article of the treaty of Ghent.

. “And the said Commissioners do further
Disposition o (iecjde and declare, that all the islands lying 

Islands. jn rivers, lakes and water communications, 
between the before-described boundary-line and the adjacent 
shores of Upper Canada, do, and each of them does, belong 
to His Britannic Majesty, and that all the islands lying in the 
rivers, lakes and water communications, between the said 
boundary-line and the adjacent shores of the United States, or 
their territories, do, and each of them does, belong to the 
United States of America, in conformity with tlie true intent 
of the second article of the said treaty of 1783, and of the sixth 
article of the treaty of Ghent.

“ In faith whereof we, the Commissioners aforesaid, have 
signed this declaration, and thereunto affixed our seals.

“Done in quadruplicate at Utica, in the State of JSdw York, 
in the United States of America, this eighteenth day of June, 
in the year of our Lord one thousand eight hundred and twen
ty-two.

SEAL.
SEAL.

“Peter 
“ Anth:

B. Porter. 
Barclay.”

In connection with this award it is to be 
Free Navigation of 0]3Serye(| tjiat by Article VII. of the Webster- 

Channeis. Ashburton treaty of August 9, 1842, it is 
“agreed that the channels in the river St. Lawrence on both 
sides of the Long Sault Islands and of Bernliart Island, the 
channels in the river Detroit on both sides of the island Bois- 
Blanc, and between that island and both the American and 
Canadian shores, and all the several channels and passages 
between the various islands lying near the junction of the 
river St. Clair with the lake of that name, shall be equally free 
and open to the ships, vessels, and boats of both parties.”



CHAPTER YI.

BOUNDARY FROM LAKE HURON TO THE MOST 
NORTHWESTERN POINT OF THE LAKE OF THE 
WOODS: COMMISSION UNDER ARTICLE VII. OF 
THE TREATY OF GHENT.

By Article VII. of the Treaty of Ghent it 
Agreement of Arbi- w;is agree(j t!iat when the commissioners un- 

tration. (]er Article VI., whose proceedings have just 
been narrated, should have executed the duties assigned to 
them under that article, they should be “authorized upon 
their oaths impartially to fix and determine, according to the 
true intent of the said treaty of peace of one thousand seven 
hundred and eighty-three, that part of the boundary between 
the dominions of the two Powers which extends from the water 
communication between Lake Huron and Lake Superior, to 
the most northwestern point of the Lake of the Woods, to de
cide to which of the two parties the several islands lying in 
the lakes, water communications and rivers, forming the said 
boundary, do respectively belong, in conformity with the true 
intent of the said treaty of peace of one thousand seven hun
dred and eighty-three; and to cause such parts of the said 
boundary as require it to be surveyed and marked.” It was 
further agreed that the commissioners should, “by a report 
or declaration under their hands and seals, designate the 
boundary aforesaid, state their decision on the points thus 
referred to them, and particularize the latitude and longitude 
of the most northwestern point of the Lake of the Woods, and 
of such other parts of the said boundary as they may deem 
proper.” Such designation and decision the parties agreed to 
consider as final and conclusive. In the event of the commis
sioners differing, provision was made for the reference of the 
subject to a friendly sovereign or state.

By the treaty, by the commissions and ap- 
Commencement of p0jntments under it, and by the legislation 

Proceedings. a(j0pted to carry it into effect, the proceedings
under Articles VI. and VIL were treated as one connected

171



172 INTERNATIONAL ARBITRATIONS.

transaction. As soon therefore as Messrs. Porter and Bar
clay had concluded their proceedings under Article YI., by 
their award at Utica on the 18th of June 1822, they issued 
instructions to the surveyors as to the work under Article
VII.; and when they adjourned on the 22d of June it was to 
meet again whenever they should be required to do so by either 
commissioner, on information received from the surveyors or 
the agents. No change was made in the personnel of the com
mission, except that Richard Williams succeeded John Biggsby 
as assistant secretary.

By the instructions given to the surveyors 
they were required, after passing Lake Supe
rior, to ascertain the position of Long Lake,, 

or if no lake of that name was to be found, the chain of waters 
supposed to be referred to in the treaty by that designation; 
and if they should discover, as it was said they probably 
would, that those waters did not communicate with Lake 
Superior, to ascertain what rivers or bodies of water, divided 
by a height of land, and emptying, one into Lake Superior 
and the other into the Lake of the Woods, approximated most 
nearly to the line intended by the treaty.

Instructions to 
Surveyors.

Prosecution of 
Surveys.

During the summers of 1822 and 1823 the
surveyors went over the route from the start
ing point to the Lake of the Woods. Report

ing the results of their operations at a meeting of the board at 
Albany, in February 1824, they were instructed as early as 
practicable in the spring to complete the surveys yet required 
along the water communication from the mouth of Pigeon 
River to the most northwestern point of the Lake of tlie Woods. 
The survey of this part of the line was reported to the board 
at a meeting at Montreal in October 1824, and there seemed to 
be a probability that the estuary at the mouth of Pigeon River 
would be agreed on as the Long Lake, and the route known 
as the Grand Portage as the line intended by the treaty. But 
here the commissioners divided andissued separate instructions 
for further surveys, the British commissioner directing the sur
vey of the Fond du Lac or St. Louis River route to the south 
of the Grand Portage and the American commissioner taking 
a route to the north of it, based on the assumption that Dog 
Lake, on the River Kamanistiquia, was the Long Lake of the 
treaty.
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The surveys having been completed and the 

Eiver arguments of the agents concluded, the com
missioners endeavored to reach an agreement, 

but oil two points they were unable to do so. The first differ
ence arose at the beginning of the line in St. Mary’s River, the 
water communication between Lake Huron and Lake Superior. 
In this river there are numerous small islands, but also three 
large ones, namely, St. Joseph’s, containing 141.9 square miles, 
or 90,81G acres; St. George’s or Sugar Island, containing 40.5 
square miles, or 25,920 acres; and St. Tammany’s Island (so 
named by the commissioners out of compliment to the United 
States, St. Tammany being the Indian saint of New England, 
but now commonly called Encampment Island), containing 
15.5 square miles, or 10,164 acres. In drawing the line under 
Article VI., which terminates at a point in the Neebish Chan
nel, near Muddy Lake, at the head of St. Joseph’s Island, 
the commissioners assigned this island to Great Britain. In 
commencing the line under Article VII. they assigned the 
Island of St. Tammany without controversy to the United 
States; but as to St. George’s, or Sugar Island, they were 
unable to agree.

The Neebish Chan
nels.

By the islands of St. Tammany and St. 
George (the latter of which lies north of the 
former) and the adjacent main shores, the 

water communication at the Neebish Rapids is formed into 
three channels, respectively designated as Eastern Neebish, 
Middle Neebish, and Western Neebish. Of these the Eastern 
Neebish, which passes into Lake George on the eastern or 
Canadian side of St. George’s Island, is the only one navigable 
for ships. The Middle Neebish, while navigable for boats, 
is obstructed by shoals and rocks, and the Western Neebish 
is navigable only for canoes. Moreover, above the point where 
the islands of St. Tammany and St. George form the three 
channels in question, the water communication between Lake 
Huron and Lake Superior is divided by St. George’s Island 
into two parts or channels only, one of which, called Lake 
George, lies on the eastern or Canadian side and is entered 
by the Eastern Neebish, and the other of which lies on the 
western or American side and is entered either by the Middle 
or the Western Neebish. The former is not only by far the 
larger both in superficial extent and in depth, but is the only 
one navigable for ships of the larger class, the American being 
known as the canoe channel.
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Views of American 
Commissioner.

Mr. Porter, the American commissioner, 
Rides of Decision: claimed the Eastern Neebish and Lake George 

as the boundary, on grounds which may be 
briefly explained. In the proceedings under 

Article VI. he drew up and informally proposed to his col
league the following rules:

1. That the boundary from St. Kegis to Lake Superior should 
invariably be a water line.

2. That where there was but one navigable channel it should 
be pursued without reference to its size or its contiguity to one 
or the other shore.

3. That where there were two navigable channels the line 
should be carried through the one having the greater quantity 
of water.

4. That where there were three or more channels the line 
should pass along the one nearest to the center, provided a 
good navigation should thereby be left to each party.

5. That where there was no navigation the line should be 
run only with reference to a fair division and proper location 
of the territory.

Mr. Porter admitted that Mr. Barclay, the British commis
sioner, declined to yield a distinct and positive recognition of 
any of these rules, except the first, on the ground that casies 
might occur in which, from peculiar interests and localities,, a 
departure from abstract principles might be desirable, and in 
which the restrictions imposed by them might prove to be 
inconvenient; yet he claimed that the proceedings under Arti
cle VI. were in fact governed by the rules proposed by him, 
with the exception of some trifling deviations intended to 
accomplish the design of the fifth.rule—a satisfactory division 
of territory.

Applying these rules to the case in question, the first occa
sioned no disagreement, since it was mutually conceded that 
the line was not to cross St. George’s Island, but was to pass 
through either the eastern or the western channel. But by the 
second rule, said Mr. Porter, the case was precisely decided, 
and in accordance with it the eastern or navigable channel must 
be taken as the boundary. The third and fourth rules, though 
not precisely applicable, yet in principle supported the claim 
to that channel. The fifth also would be better fulfilled by Its 
adoption; for, as St. Joseph’s Island had been given to Great 
Britain and St. Tammany’s to the United States, the only ap
proach that could be made to an equal division of the island



territory in St. Mary’s Eiver would be by giving St. George’s 
also to the latter country.

Mr. Barclay, admitting that the Eastern 
Rules of Decision: ^eelnsh was alone navigable for the larger

Views of British cjass trading vessels employed in those re- 
gious, but observing that just above was the 

Sault Ste. Marie, by which navigation was interrupted, main
tained that St. George’s Island should be allotted to Great 
Britain. The commissioners, in determining the boundary 
under Article VI., practically adopted, said Mr. Barclay, two 
rules:

1. That islands intersected by a middle line, measured equi
distant between the main shores, were to be apportioned in 
quantity (of extent) as equally as possible between the two 
nations, according to the proportions falling on the respective 
sides of such equidistant line.

2. That wherever an island was intersected by such a middle 
line into two unequal parts (which was generally the case when 
an island was intersected), the nation on whose side the larger 
portion lay was entitled to elect to retain the whole, the nation 
on whose side lay the smaller portion being entitled, in the 
future appropriation of islands, to credit for the portion so 
surrendered; or, if the latter nation so desired, the nation 
having the larger portion was permitted to surrender it and 
receive an equivalent elsewhere; and the line was to be settled 
accordingly.

Mr. Barclay admitted that Mr. Porter in terms declined to 
establish these rules, but claimed that “he afterwards fully 
adopted them in practice.” There was, said Mr. Barclay, only 
one case under Article VI. in which the American commissioner 
refused to abide by them, and that related to three very small 
islands, called Sugar, Eox, and Strong islands, in front of 
Amherstburg, in the Detroit Eiver. These islands the British 
Government, rather than interrupt the amicable negotiations 
for an award, directed its .commissioner to surrender, which he 
did with a formal written declaration that he u did not thereby 
depart from any of the principles which, as His Majesty’s com
missioner, he had asserted and which formed the general prac
tical basis of the arrangement, so far as the said boundary had 
been agreed upon.” Besides this case, however, Mr. Barclay 
observed thatthere might havebeen “ oneor two other instances 
under the sixth article wherein islands which would have been 
intersected by an equidistant middle line, so as to throw a
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large portion on one side, were yet allotted to the other side, 
and where the boundary line was conducted accordingly. This 
was done where a party required territory to make up its 
amount of intersected islands in which there may previously 
have been produced a deficiency, in consequence of the other 
party having received a whole island or whole islands by 
reason of the greater part thereof happening to be on its side 
of the equidistant line.”

Thus both the commissioners stood in respect
Commissioners. °f ruleS 111 the Same P0Sltl0n- Ea('h had pro

posed rules which the other refused formally
to adopt; each claimed that the rules which he proposed were 
afterward in fact observed by the other; and both were to a 
great extent right. The rules proposed by them were not 
wholly irreconcilable. While Mr. Porter seemed to assign a 
greater importance to the question of navigation than Mr. 
Barclay did, yet he admitted that deviations were made from 
his own rules for the purpose of securing an equal division of 
territory; and in reaching an agreement under ArticleVI. each 
commissioner doubtless secured enough concessions to lead 
him to think that his own rules were practically admitted by 
the other. What one regarded as an abatement from his own 
rules the other regarded as an acknowledgment of his.

Applying his own rules to St. George’s 
st George's Island: js]anq Mr. Barclay maintained that by both

sioner’s Claim. °* them Great Britain’s title was clear. The 
greater part of St. Tammany’s Island lay on 

the American side of the equidistant line, and it was at once 
allotted to the United States. The greater part of St. George’s 
fell on the British side, and should be allotted to Great Britain, 
both for that reason and as compensation for the surrendered 
portion of St. Tammany’s. The award under Article VI. itself 
showed, said Mr. Barclay, that the commissioners had carried 
the line “through the middle” of the chain of water commu
nication, altogether disregarding the principle of a channel 
forming a boundary. Thus in the Eiver Iroquois the upper 
Long Sault Island, the lower Long Sault Island, and Barn
hart’s Island were allotted to the United States because they 
lay mostly on the American side of an equidistant line, though 
the only navigable channel in descending the river lay between 
them and the American main shore. So, in the case of the 
islands at the head of Lake St. Clair, the line was conducted
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through the channel which passed as nearly as possible equi
distant from the respective main shores, though the channel 
used by large vessels was contiguous to the American main 
shore. In order however to avoid the objection that the ces
sion of St. George’s Island would leave the ship channel 
entirely within British territory, Mr. Barclay proposed that if 
the American commissioner would consent to establish the 
line through the Middle Neebish channel and the Sugar Bapids 
and give St. George’s Island to Great Britain, he would stip
ulate that the Eastern Keebish should remain free for the com
merce of both nations, provided the American commissioner 
would make a similar stipulation as to the channel south of 
Barnhart’s Island and the two Long Sault islands and the 
channel contiguous to the American main shore connecting 
the Eiver St. Clair with Lake St. Clair. The fact that the 
American commissioner had declined this proposition was, 
said Mr. Barclay, an additional reason for giving Great Brit
ain the power to control the navigation at the St. Mary’s 
Eiver. In this relation Mr. Barclay observed that Mr. Porter, 
in their conferences under Article VI., offered to declare in 
writing that the appropriation of the islands in the Long Sault 
was made with the understanding that the several channels 
were common to the use of both nations. This suggestion Mr. 
Barclay said he declined at the time, on the ground that, as 
the channels were free to both governments by the law of 
nations, it was superfluous for the commissioners to declare 
them to be so. Mr. Barclay also contended, on the strength 
of Vattel, De Martens, and Grotius, and of the language used 
by Mr. King and Lord Hawkesbury in their unratified con
vention of 1803, that a line equidistant from the main shores 
was the true middle intended by the treaties describing the 
boundary; and it was, he said, the line which had been 
adopted not only under Article VI., but also under Article 
VII., so far as the commissioners had been able to agree.1

In response to these arguments Mr. Porter, 
st.^George’s ^island: referring first to the islands at the head of 

Lake St. Clair, observed that the Eiver St. 
Glair discharged itself into the lake of that 

name by eight or ten different channels; that the boundary 
was there drawn through the navigable channel nearest to the 
center of the group of islands, though in such a manner as to

American Commis
si oner’s Claims.

5627- -12
1H. Ex. Doc. 451, 25 Cong. 2 sess.
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give Great. Britain probably two-thirds of the insular territory, 
and that the line there drawn involved no principle that would 
require the cession of St. George’s Island to Great Britain.

As to Barnhart’s Island and St. George’s Island, there was, 
said Mr. Porter, but one point of resemblance—that they were 
both considerably removed from the center of the rivers in 
which they respectively lay, Barnhart’s Island lying near the 
British shore, and having much the larger quantity and extent 
of water on the American side, while in the case of St. 
George’s Island the situation was reversed. But it would be 
found, on an examination of the whole range of the boundary, 
that the decision made in respect of Barnhart’s Island was an 
exception to the rule, which had been followed in nearly all 
other cases, to take the larger channel where there were two. 
The reason for this exception Mr. Porter explained by saying 
that at the head, of the River St. Lawrence there was a large 
and valuable island called Grand Isle, or Long Island, con
taining upward of 30,000 acres and nearly in the center of the 
river, with equally good navigation on either side; that it lay 
abreast of the British town, fortress, and shipyard of Kingston, 
and that the British commissioner was desirous of possessing 
it both on account of its situation and its valuable timber. 
There was, however, great difficulty in finding an equivalent 
for it without infringing the rights of navigation in parts of 
the river which are entitled to be called navigable waters. 
But there was a large island, containing about 18,000 acres, in 
the Niagara River, and there were the Sault Islands and Barn
hart’s Island, lying in that part of the St. Lawrence called the 
Long Sault, where the current was so rapid and precipitous 
that no ship could enter it, though boats and rafts of timber- 
might with some hazard descend it on the American side. 
Absolved thus from the question of navigation, the two Sault 
islands, Barnhart’s Island, and the island in Niagara River were 
given to the United States as compensation for Grand Isle.

As to the two rules put forward by the British commis
sioner, Mr. Porter observed that there was nothing in their 
spirit or in their practical results that was essentially incon
sistent with those acted on by himself, and he contended that 
if they were applied St. George’s Island would be appropriated 
.to the United States. Owing to the irregular and awkward 
shape of the river where it embraced that island, it was impos
sible to trace an equidistant line. But there was another
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middle line ascertainable on strictly scientific principles, which 
would effect a more sensible and practicable division of the 
area than a zigzag equidistant line. This was a line from a 
point in the center of the river, immediately above where it 
branches in order to pass the island, to another point in its 
center immediately below where the two branches again unite, 
drawn in such a manner as to divide the whole space, by the 
shortest and most direct route compatible with the object, into 
two equal quantities. Such a line would throw nearly three- 
fourths of the island into the United States.

In this relation Mr. Porter observed that there was an evi
dent omission in the treaty of 1783 and in the Treaty of Ghent 
in regard to the boundary through the water communication 
between Lake Huron and Lake Superior. They described the 
boundary as “passing through Lake Huron to the water com
munication between that lake and Lake Superior; thence”— 
leaping over the water communication, as if it were a mathe
matical point—“ through Lake Superior.” The commissioners, 
treating this omission as a mere inadvertence, had interpreted 
the treaty as if the line had been continued on “through” this 
water communication, in the same phraseology as was uni 
formly applied to every other water communication—that is to 
say, “through the middle.” In the exercise of the same lati
tude of interpretation, they had the right to select the place, 
within the omitted space or interval, where the lines of the two 
articles of the treaty should be divided; and they might with 
as much propriety have fixed it at either end, as at any inter
mediate point. Indeed, the most obvious place for the division 
was at the Sault Ste. Marie, where the river is single and nar
row, and the bisecting line would be short and determinate; 
and that point would probably have been selected if the season 
had not closed upon the surveyors when they were about 20 
miles short of it. Had this or the opposite end of the strait 
been taken, all the three large islands would have fallen under 
one article; and then, if St. Joseph’s Island had first been 
appropriated to Great Britain, the argument now used in claim
ing St. George’s for that government would, said Mr. Porter, 
have applied with augmented force in demanding it for the 
United States. Though the surveys of St. Tammany’s and St. 
George’s islands were not completed at the time of the closing 
of the proceedings under the sixth article and the allotting of 
St. Joseph’s Island to Great Britain, he possessed very correct
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information as to their extent and situation, and could not 
doubt that at the proper time they would both be assigned to 
the United States.

The second point of difference between the 
Line from Isle Boyaie c0mmissi0Iiers related to tlie boundary from a 

to Lac la Pluie. ^)()jft^ near Isle Royale in Lake Superior to the 
Cbaudiere Falls in Lac la Pluie, which is situated between 
Lake Superior and the Lake of the Woods. Mr. Porter claimed 
that the line should be drawn from the point named, north
ward of Isle Pate, to and through the Kamanistiquia River, 
Dog Lake, and Dog River, keeping the most continuous chain 
of water communication to the Chaudiere Falls; wjiile Mr. 
Barclay claimed that the line should run north and west of 
Isle Royale, thence southwestwardly to and through Fond 
du Lac to the St. Louis River, and thence up that river and 
over its grand portage by the most continuous water commu
nication to the falls in question.

By the treaty of 1783 the boundary is de- 
isiesPhilipeaux andgcrj|je(j as passing ‘‘through Lake Superior 

the Long Lake. northward of the Igles [>oyaie and Phelipeaux,
to the Long Lake; tbence through the middle of said Long 
Lake, and the water communication between it and the Lake 
of the Woods, to the said Lake of the Woods.’7 The commis
sioners agreed as to Isle Royale, which they located near the 
northwestern coast of Lake Superior, but they were unable to 
find any places known as the Isles Philipeaux and the Long 
Lake. Mr. Porter however was of opinion that the Isles 
Philipeaux were a cluster or rather a succession of small 
islands, of which the Isle Pate was the most considerable, 
extending along the lake coast from northeast to southwest, 
and situated between Isle Royale and the main shore, and by 
consequence that the boundary must pass to the ‘ northward77 
of them also. And he was further of opinion that the Long 
Lake of the treaty was a sheet of water called by the inhab
itants and traders of the country Dog Lake, lying in the inte
rior and forming part of the River Kamanistiquia, through 
which it discharges into Lake Superior a little to the north
ward of Isles Royale and Pat A

The first objection to the boundary claimed 
Kamanistiquia py the British commissioner was, said Mr. 

River: Claim of porter? that, after passing to the northward 
missionedn C°m" of Isle Royale, it returned southwardly and 

westwardly through Lake Superior, in order 
to reach the River St. Louis, and thus made it appear that the
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framers of the treaty of 1783 twice traversed the whole breadth 
of the lake for no other conceivable purpose than to place the 
inconsiderable territory of the Isle Royale within the limits of 
the United States. If, on the other hand, the Kamanistiquia 
route were adopted, the description of the treaty would be 
consistent and harmonious. A straight line through Lake 
Superior, from St. Mary’s Ri^er to the mouth of the Kamanis
tiquia, would intersect the Isle Royale, while the most direct 
water route between the two points would be to the north 
rather than to the south of Isle Royale and of Isle Pate and 
and its consorts. This argument would also apply with nearly 
equal force in favor of the Kamanistiquia route as contrasted 
with the mouth of Pigeon River and the beginning of the 
Grand Portage, the most direct water route from which to 
the St. Mary’s River would pass to the south rather than 
to the north of Isle Royale. Moreover, the route from the 
mouth of the Kamanistiquia to the Lake of the Woods by 
Dog Lake or Long Lake and Lac la Pluie was probably the 
best, and afforded a more continuous water communication 
than any other in the country. It was probably the route of 
the French traders, and was still used by the English.

The only evidence, said Mr. Porter, adduced 
StTCL-!_U1A^!Ze_rJ in suPP°rt of the St. Louis River route was 

comprised in ancient maps and in two letters 
addressed to Mr. Hale, the British agent, in 

1824, by Mr. McGillivray, a very respectable and intelligent 
British subject. The maps however seemed to militate against 
the claim. They all represented the St. Louis as emptying 
itself into the extreme southwestern bay or projection of the 
lake called Fond du Lac, and as much the longest stream dis
charging itself into Lake Superior; and they all concurred in 
giving it the name St. Louis. If the framers of the treaty had 
intended this river, would they not have so expressed them
selves'? On the other hand, the Kamanistiquia was a small 
stream in reference to the quantity of water it discharged, and 
in shape partook as much of the character of a lake as of a 
river, sometimes spreading into a broad, still sheet of water 
and at others contracting into a narrow river or rapid, and 
rendering appropriate the name of lake or river.

The letters of Mr. McGillivray, who was long at the head of 
the British Northwest Company, trading with the Indians, Mr. 
Porter considered decisive against the St. Louis River, since 
they indicated that the writer believed the boundary intended

Views of American 
Commissioner.
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by tlie treaty to be identified with the “ Grand Portage route,” 
a route well-known to northwestern traders as commencing at 
a point on Lake Superior near the mouth of Pigeon Eiver, 
called by Mr. McGillivray Eiviere aux Tourtres, which empties 
into Lake Superior abreast of the Isle Eoyale, and about 
eighty leagues northeast of the St. Louis or Pond du Lac.

On Mitchell’s map, which was used by the 
Pigeon River. negotiators of the treaty of 1783, Long Lake 

is located at the mouth of Pigeon Eiver, and 
partly for this reason Mr. Porter proposed to abandon his claim 
to the mouth of the Kamanistiquia, where most of the early 
geographers placed the Long Lake, and where a lake actually 
exists, provided the British commissioner would consent to 
run the line from the mouth of the Pigeon Eiver or Eeviere 
aux Tourtres up the middle of that river, and thence through 
the most continuous water communication to Lac la Pluie. 
The British commissioner, on the other hand, offered to aban
don the St. Louis Eiver if Mr. Porter would accept the Grand 
Portage route, commencing on Lake Superior about six miles 
southwest of the mouth of Pigeon Eiver, and thence up that 
river by the Portage route, alternately by land and water to 
Lac la Pluie. This was the route assumed by Mr. McGillivray. 
But though the difference between the commissioners was thus 
greatly narrowed, and rendered of small consequence territori
ally, Mr. Porter declined the offer on the ground that the treaty 
required a water communication wherever one could be found. 
He also declined a subsequent proposition of his British col
league to take a water line commencing in the mouth of Pigeon 
Eiver, and thence proceeding to Eainy Lake, with a stipulation 
that the Grand Portage route should be made free and com
mon for the use of both parties, on the ground that such a 
stipulation wrould involve the exercise of powers not confided 
to him by his commission.

As to the St. Louis Eiver route, Mr. Barclay 
st. Louis River: saj^ that as the Isles Philipeaux laid down 

Claim of British on ^tchelTs map and mentioned in the treaty 
Commissioner. ^ ^ exist, the next point to search for

after leaving Isle Eoyale was the Long Lake. At the meeting 
of the commissioners at Montreal on October 25, 1824, the 
agent of the United States presented a memorial praying 
the board to proceed at once to determine what was meant by 
the Long Lake, and submitted an argument and documents to
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show that it was at the mouth of Pigeon River. At this time 
the American commissioner, said Mr. Barclay, seemed to be in 
accord with the agent, but the British commissioner declined 
to settle the point till the whole boundary was surveyed and 
ready for adjudication; and subsequently it suited the Amer
ican agent to abandon the Pigeon River, and urge a route by 
the Kamanistiquia forty miles farther north, in which he was 
supported by the American commissioner.

Mr. Barclay supported the St. Louis River route on five 
separate grounds, which were:

1. That it afforded the most ostensible Long Lake. The 
words of the treaty describing this section of the boundary 
were, “ through Lake Superior, northward of the Isles Royale 
and Phelipeaux, to the Long Lake.” In all other parts of the 
treaty, descriptive of the line between the lakes, the terms 
employed were, “ through said lake to and through the water 
communication into the lake,” etc. The omission of the words 
u water communication ” indicated that the lake intended by 
the treaty immediately united with Lake Superior, without 
any contracted separation. The St. Louis River answered the 
description, since, after expanding into a lake, it discharged 
itself into Lake Superior, not by a bay, as did Pigeon River, 
or by a continuous stream, but by a narrow mouth formed by 
two mere points of land.

2. That it was an ancient commercial route. This qualifica
tion, it was admitted, was also possessed by the Pigeon River 
route; but Pigeon River exhibited no such Long Lake as the 
treaty described, the only body of water in the whole course 
of its communication between Lake Superior and Lac la Pluie 
that could pretend to such a description being Crooked Lake, 
and the waters connected with it, west of the Height of Land. 
The Kamanistiquia River was not an ancient route, nor had it 
any Long Lake, connected with Lake Superior, without con
tracted water communication; Hog Lake, which was claimed 
by the American commissioner, being nearly eighty miles up 
the river, along which the traveler was required to traverse 
numerous portages. It had been known as “ Lac des Chiens,” 
or Dog Lake, from the time of the earliest settlements, and its 
form did not entitle it to be called the Long Lake.

3. That it was the most navigable, and interrupted by few 
portages. It was also more direct, if considered with reference 
to the voyage from the Sault Ste. Marie, than either of the
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other routes described. In these respects the route by the 
Grand Portage and Pigeon River was next to be preferred, 
even according to the principle which the American com
missioner pretended to conteud for, of “the most direct and 
continuous water communication.”

4. That it was anciently called “The Lake, or St. Louis 
River.” It was so denominated on many ancient maps.

5. That the language of the treaties implied that the bound
ary west of the Isle Royale should run to the south thereof. 
The language of the treaty, after mentioning the water com
munication between lakes Huron and Superior, was “ thence 
through Lake Superior northward of the Isles Royal and 
Phelipeaux.” If the Long Lake, to which the line was next 
directed, was supposed to lie north of Isle Royale, it was dif
ficult to understand why the course of the boundary was 
specifically described as “northward” of that island, since 
that would be its natural direction.

On the 23d of October 1826, at a meeting 
Disagreement as to held jn tbe city of New York, the commis- 
St. George’s Island. . .. J , . ,sioners, with a view to prevent any misunder

standing as to the opinions which they respectively maintained, 
and to form a basis for the separate reports which, in case of 
disagreement, they were required to make, caused to be entered 
in their journal the result of their deliberations by describing 
the course so far as they had agreed, and specifying the points 
on which they could not agree.1 Following the line, from the 
termination of their labors under Article VI., they described 
their disagreement at the beginning of the line under Article 
VII. thus:

“ That the commissioners disagree as to the course which 
the boundary line should pursue from the termination thereof, 
under the 6th article of the Treaty of Ghent, at a point in the 
JSeebish channel, near Muddy Lake, to another point in the mid
dle of ftt. Mary’s river, about one mile above St. George’s or 
Sugar island; the British commissioner being of opinion that 
the lineshouldbe conducted from thebeforementionedternfnat- 
ing point of the boundary line under the 6th article, being at the 
entrance from Muddy Lake into the ship channel, between St. 
Joseph’s island and St. Tammany’s island, to the division of 
the channel at or near the head of St. Joseph’s island; thence, 
between St. George’s island and St. Tammany’s island, turning 
westwardly through the middle of the Middle Neebish, pro
ceeding up to and through the Sugar rapids, between the

Br. and For. State Papers, LVII. 803; H. Ex. Doc. 451, 25 Cong. 2 sees.
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American main shore and the said St. George’s island, so as 
to appropriate the said island to his Britannic Majesty: and 
the American commissioner being of opinion that the line 
should be conducted from the beforementioned terminating 
point of the boundary under the 6th article* into and along the 
ship channel between St. Joseph’s and St. Tammany’s islands, 
to the division of the channel at or near the head of St. Joseph’s 
island; (concurring thus far with the British commissioner;) 
thence, turning eastwardly and northwardly around the lower 
end of St. George’s or Sugar island, and following the middle 
of the channel which divides St. George’s island, hrst from St. 
Joseph’s island, and afterwards from the main British shore, to 
the before mentioned point in the middle of St. Mary’s river, 
about one mile above St. George’s or Sugar island, so as to 
appropriate the said island to the United States.”

From the point last named to a point near 
Agreement on Line jsle Eoyale, in Lake Superior, the comrnis-

from St. George’s sioners agreed. They expressed their agree- 
Island to Isle Roy- J .menttlius:

u That, in the opinion of the commissioners, 
the following described line, which is more clearly indicated by 
a series of maps prepared by the surveyors, and now on the 
files of this board, by a line of black ink, shaded on the British 
side with red, and on the American side with blue, is, so far 
as the same extends, the true boundary intended by the trea
ties of 1783 and 1814; that is to say, beginning at a point in 
the middle of St. Mary’s river, about one mile above the head 
of St. George’s or Sugar island, and running thence, westerly, 
through the middle of said river, passing between the groups 
of islands and rocks which lie on the north side, and those which 
lie on the south side of the Sault de Ste. Marie, as exhibited on 
the maps; thence, through the middle of said river, between 
points Iroquois and GrosCap, which are situated on the oppo
site main shores, at the head of the river St. Mary’s, and at 
the entrance into Lake Superior; thence, in a straight line, 
through Lake Superior, passing a little to the south of isle 
Caribceuf, to a point in said lake, one hundred yards to the 
north and east of a small island named on the map Chapeau, 
and lying opposite and near to the northeastern point of isle 
Eoyale.”

From the point last mentioned to another 
Disagreement as to p0ixit designated on the maps at the foot of

Line from Isle Eoy- Chaadifere Fans jn Lac la Pluie, situated be
ale to Lac la Pluie _ , 7 . _ _ T _ _ . 1

tween Lake Superior and the Lake oi the
Woods, the commissioners again disagreed. The American
commissioner declared that in his opinion the line between
these two points ought—
“toproceed from the said point in Lake Superior, and, passing
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to the north of the island named on the map ‘Pate,’ and the 
small group of surrounding islands which he supposes to be 
the islands called Philipeaux in the treaty of 1783, in a direc
tion to enter the mouth of the river Kamanistiquia, to the 
mouth of said river; thence, up the middle of the river, to 
the lake called Dog Lake, but which the American commis
sioner supposes to be the same water which is called in the 
treaty of 1783 Long Lake; thence, through the middle of Dog 
or Long Lake; and through the middle of the river marked on 
the maps Dog Eiver, until it arrives at a tributary water which 
leads to Lac del’Eau Froide; thence, through the middle of 
said tributary water, to its source in the highlands which 
divide the waters of lake Superior from those of Hudson’s 
bay, near Lac de l’Eau Froide; thence across the height of 
land, and through the middle of the lakes and rivers known 
and described as the ‘old road’ of the French, to the river 
Savannah; and thence, through Die middle of the Savannah, to 
MilleLac; through the middle of Mille Lac, and its water com
munication with LacDarade; through the raiddleof LacDarade, 
and its water communication with Lac Winnebago; through 
the middle of Lac Winnebago, and its water communication 
with Sturgeon lake; through the middle of Sturgeon lake, and 
the Eiviere Maligne, to Lac a la Croix; through the middle of 
Lac a la Croix, and its water communication with Lake Name- 
can, to Lake Namecan; thence, through the middle of Lake 
Namecan, and its water communication with Lac la Pluie, to 
the point in Lac la Pluie where the two routes assumed by the 
commissioners again unite, as represented on the maps.”

The British commissioner expressed the opinion that the line 
ought, from the point of its commencement, to pass north of 
Chapeau Island and Isle Eoyale; thence west of Isle Eoyale 
through the middle of Lake Superior, and north of the islands 
called the Apostles, through the middle of the Fond du Lac, to 
the middle of the sortie or mouth of the estuary or lake of tbe 
St. Louis Eiver; thence up the middle thereof and through 
various channels to the Grand Portage of about 11,915 
yards on the north side of the river and its falls; thence by 
this portage, the middle of the river, the Portage des Cou- 
teaux, and the middle of the river again, to its junction with the 
Eiviere des Embarras; thence by the middle of the latter river 
and various lakes and portages to the Portage of the Height of 
Land; thence by this portage, tbe Vermilion Eiver, and cer
tain portages, to the Great Vermilion Lake; thence by this 
lake, the Vermilion Eiver again, and certain portages to Crane 
Lake; thence through the middle of that lake and of Sand 
Point Lake and its strait or river, into Lake Namecan; thence
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by the middle of this lake and the river to the nearest channel 
to Lac la Pluie.

Agreement on Line 
from Lac la Pluie.

On the rest of the boundary under Article 
VII. from Lac la Pluie to the northwestern-
most head of the Lake of the NVoods, the com

missioners agreed. They described the line thus:
“Beginning at a point in Lac la Pluie, close north of island 

marked No. 1, lying below the Chaudiere falls of lake Nam
ecan; thence, down this channel, between the islets marked 
No. 2 and No. 3; thence, down the middle of said channel, into 
Lac La Pluie, westward of island No. 4; thence, through the 
said lake, close to the south point of island No. 5; thence, 
through the middle of said lake, north of island No. 6, and 
south of island No. 7; thence through the middle of said lake, 
to the north of islet No. 8, and south of islands No. 9, No. 10, 
No. 11, and between islands No. 12 and No. 13; thence, south 
of islands No. 14 and No. 15; thence, through the middle of 
said lake, north of a group of islands, No. 16; thence, south of 
a group of rocks, No. 17; thence, south of a group of islets, No. 
18; thence, north of an islet, No. 19; thence, through the mid
dle of said lake, to the south of island No. 20, and all its con
tiguous, islets; thence, south of island No. 21, and midway 
between islands No. 22 and No. 23; thence, southwest of island 
No. 24; thence, north of island No. 25; thence, through the 
middle of said lake, to its sortie, which is the head of the Eiv
iere La Pluie; thence, down the middle of said river, to the 
Chaudiere falls, and having a portage on each side; thence, 
down the middle of said falls and river, passing close south of 
islet No. 26; thence, down the middle of said Eiviere la Pluie, 
and passing north of islands No. 27, No. 28, No. 29, and No. 30; 
thence, down the middle of said river, passing west of island 
No. 31; thence, east of island No. 32; thence, down the middle 
of said river, and of the Manitou rapid, and passing south of 
No. 33; thence, down the middle of said river, and the Long 
Sault rapid, north of island No. 34, and south of islets No. 35, 
No. 36, and No. 37; thence, down the middle of said river, pass
ing south of island No. 38; thence, down the middle of said 
river, to its entrance between the main land and Great Sand 
Island, into the Lajte of the Woods; thence, by a direct line to 
a point in said lake, one hundred yards east of the most eastern 
point of island No. 1; thence, north westward, passing south of 
islands No. 2 and No. 3; thence, northwestward of island No. 
4, and southwestward of islands No. 5 and No. 6; thence, north
ward of island No. 7, and southward of islands No. 8, No. 9, No. 
10, and No. 11; thence, through the middle of the waters of this 
bay, to the northwest extremity of the same, being the most 
northwestern point of the Lake of the Woods. And from a 
monument erected in this bay, on the nearest firm ground to 
the above northwest extremity of said bay, the courses and
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distances are as follows, viz: 1st. N., 56° W., 156.5£ feet; 2d. 
N., 6° W., 861J- feet; 3d. N., 28° W., 615.4 feet; 4th. N., 27° 10' 
W., 495.4 feet; 5th. N., 5° 10' E., 1,322£ feet; 6th. N., 7° 45' W., 
493 feet; the variation being 12° east. The termination of this 
6th or last course and distance, being the above said most 
northwestern point of the Lake of the Woods, as designated by 
the 7th article of the treaty of Ghent; and being in the latitude 
forty-nine degrees twenty-three minutes and fifty-five seconds 
north of the equator; and in longitude, ninety-five degrees 
fourteen minutes and thirty-eight seconds west from the observ
atory at Greenwich.”

Having thus entered their points of agree- 
Propositions^of Com- inen^ anc[ disagreement, the commissioners 

promise. cause(i to be entered in the journal certain
propositions, made by each of them during their oral discus
sions, of lines different from those assumed in their preceding 
joint declaration. These propositions, which were declared to 
have been submitted by way of compromise, in the desire to 
avoid the delay and expense of a reference to a third party, 
were expressed in the journal thus:

“Mr. Porter (adhering inflexibly to his opinion that the 
boundary ought to be run through the channel which divides 
St. George’s Island, in the River St. Mary’s, from the British 
shore, so as to appropriate that island to The United States, 
inasmuch as the establishment of the line through the Ameri
can channel, which is much the smallest branch of the river, 
would have the effect to throw the only navigable communica
tion for lake vessels, exclusively within the territories of one 
of the parties, and thereby violate a principle, the strict 
observance of which is in his view more important to the 
interests of both Governments, than any other consideration 
connected with the fair adjustment of the boundary and from 
which he has never departed) proposed to his colleague that, 
in regard to their differences respecting the Boundary between 
Lake Superior and the Chaudiere Falls in Lac la Pluie (St. 
George’s Island being first appropriated to The United States), 
they should both relinquish the lines which they had respec
tively assumed, and adopt in lieu thereof tjie following route, 
namely:

“Beginning at the point in Lake Superior described as 100 
yards distant from the island named Chapeau, near the north 
east end of lie Royale, and proceeding thence to the mouth of 
the Pigeon River, on the northwestern shore of the lake, enter 
and ascend the middle of that river, and leaving it at its junc
tion with Arrow River, proceed to Lake Namecan and Lac la 
Pluie, by the most direct and most continuous water commu
nication, as delineated on the reduced map on the files of this 
board to which reference was already made.
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u The British Commissioner, on the other hand, still main
taining the claim of Great Britain to St. George’s Island, and 
to the establishment of the line through the middle Neebish, 
and the Sugar Rapids, as before set forth, stated to his col
league the necessity of his adherence to the same, as he con
sidered that the application of the same principles which under 
Article VI. of the Treaty of Ghent, appropriated Barnhart’s 
Island in the St. Lawrence, and the Islands at the head of 
Lake St. Clair, lying between the boundary line as there set
tled, and the American main shore to The United States, 
would in this instance require St. George’s Island to be allotted 
to great Britain.

u Mr. Barclay, however, impressed with the propriety not 
only of dividing the doubtful territory between the two Gov
ernments, but also of preserving the navigation free to both 
nations, proposed to stipulate with the American Commis
sioner, upon condition of his agreeing to fix the boundary in 
the Middle Neebish and Sugar Rapids, and to allot St. George’s 
Island to Great Britain, that the Channel through the East 
Neebish and Lake George should remain free for the fair and 
lawful commerce of both nations, provided the Commissioner 
of The United States would guarantee the like with respect 
to the channel running on the south-east side of Barnhart’s 
Island, and to that channel, through the islands of Lake St. 
Clair, which is contiguous to the American mainland, and 
which is commonly used because it is the easiest and safest. 
And as to the proposition of Mr. Porter to conduct the line 
‘from Lake Superior to the mouth of Pigeon River; thence 
through the middle of said river, proceeding to Lac la Pluie 
by the most direct and continuous water communication,’ Mr. 
Barclay consented to adopt a route from Lake Superior, by 
the Grand Portage, to Pigeon River, and thence by the most 
easy and direct route to Lac la Pluie, provided the American 
Commissioner would consent that the boundary should be 
conducted from water to water, overlaud, through the middle 
of the old and accustomed portages, in those places vdiere 
from falls, rapids, shallows, or any other obstruction, the 
navigation and access into the interior by water, are rendered 
impracticable.”1

The matter just detailed, which the com- 
ciosmg Sessions of mjssjoners causec[ on the 23d of October 1826 

Commissioners. ,
to be entered in their journal, they transmitted 

to their governments, and on the 10th of November they ad
journed till the 1st of March in the following year, in order 
that they might have an opportunity to receive instructions. 
Their meeting was postponed till October 22, 1827, when the

1 Br. and For, State Papers, LVII. 810-811.
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board assembled again in New York, on the request of Mr. 
Barclay. The two commissioners, the agent of the United 
States, and the principal surveyor on the part of Great Britain 
attended. The services of Mr. Hale, the British agent, were 
terminated on the 5th of April 1827. Many maps were sub
mitted in quadruplicate as of October 23,182G. Since the last 
meeting each commissioner had proposed a compromise which 
the other had not accepted, and the British Government had 
directed Mr. Barclay to close the commission in the manner 
indicated by the treaty. Mr. Barclay signified his willingness 
to do this so soon as the final accounts could be audited. 
Mr. Porter, believing an amicable adjustment of the whole 
line at that time to be desirable, said he felt a strong disposi
tion to attain that object by mutual and liberal concessions 
of opinion in regard to differences which did not materially 
affect any great and leading interest of the other party; but 
that, as his colleague persisted in his claim to run the line 
through the west channel of the St. Mary’s Iiiver, opposite to 
St. George’s Island, he perceived no hope of an agreement, 
and would prepare to submit his separate report.

Meetings of the commissioners were held on 
Expenses of Commis- tlie 23d, 24th, and 25th of October, and on 

S10n‘ the last-mentioned day they presented their
accounts. The whole expense under Articles VI. and VII. 
amounted, on the part of the United States, to $84,78G.19£, 
and on the part of Great Britain to $93,31G.31. The excess 
of the British expenditure being $8,530;12, it was ordered 
that the American commissioner draw on his government for 
$4,2G5.0G, in order to balance the accounts.1

On the 27th of October 1827 the cornmis- 
Finai Reports and sioners agreed that their respective reports, 

Adjournment, witnessed by one or both of the secretaries, 
should be exchanged in New York. On the 24th of December 
they met in New York for that purpose, and after exchanging 
their reports adjourned sine die.2 The report of Mr. Porter 
is dated at Black Bock, N. Y., December 12, 1827, and is wit
nessed by Donald Fraser, secretary to the commission; Mr. 
Barclay’s report is dated at New York, October 25, 1827, and

] Br. and For. State Papers, LVII. 822, 823. See, also, as to expenditures, 
Am. State Papers, For. Rel. V.50; 3 Stats, at L. 286, 358, 422, 561, 673, 762; 
4 Id. 16, 91, 148, 214.

3 Br. and For. State Papers, LVII. 823.
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is witnessed by Richard Williams, the assistant secretary.1 
The substance of them is given above, in the summary of the 
commissioners’ arguments for the routes for which they respec
tively contended.

After the exchange of the reports of the 
Negotiations of Mr. commissioners in New York, no discussion as

ZhbSurtonnd to boundary nnder Article VII. seems to 
have taken place between the two govern

ments for a period of ten years.2 * * The dispute as to the north
eastern boundary question overshadowed the differences as to 
the line under Article VII. In 1839 and 1840 those differences 
formed the subject of a correspondence, but it was not till 1842 
that they were settled. In a note to Lord Ashburton of the 
15th of July in that year Mr. Webster, after describing a line 
for the northeastern boundary, observed: “ It is probable, also, 
that the disputed line of boundary in Lake Superior might be 
so adjusted as to leave a disputed island within the United 
States.” In his reply of the next day Lord Ashburton said he 
was prepared to give up the “ first point,” as to the Island of 
St. George, which was “ the only object of real value in this 
controversy.” As to the second difference, he proposed a line 
“from a point about six miles south of Pigeon River, where 
the Grand Portage commences on the lake, and continued 
along the line of said portage, alternately by land and water, 
to Lac la Pluie, the existing route by land and by water remain
ing common to both parties.” Lord Ashburton added, how
ever, that in making the important concession of the island of 
St. George he must attach to it a condition of accommodation 
in two points. He said:

“The first of these two cases is, at the head of Lake St. 
Clair, where the river of that name empties into it from Lake 
Huron. It is represented that the channel bordering the 
United States coast in this part is not only the best for navi
gation, but, with some winds, is the only serviceable passage. 
I do not know that, under such circumstances, the passage of

1 H. Ex. Doc. 451, 25 Cong. 2 sess.
2 In response to a resolution of the House of Representatives of May 28,

1838, calling for any information and correspondence relating to Article
VII., President Van Buren on the 2ud of the following July transmitted to
the House a report of the Secretary of State, accompanied with the sepa
rate reports of the commissioners, and stating that they contained “ all 
the information on the subject on the files of the Department.(H. Ex. Doc. 
451, 25 Cong. 2 sess.)
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a British vessel would be refused; but, on a final settlement 
of the boundaries, it is desirable to stipulate for what the 
commissioners would probably have settled, had the facts 
been known to them. .

“The other case, of nearly the same description, occurs on 
the St. Lawrence, some miles above the boundary at St. Regis, 
in distributing the islands of the river, by the commission
ers, Barnhart’s Island and the Long Sault Islands were assigned 
to America. This part of the river has very formidable rapids, 
and the only safe passage is on the southern or American side, 
between those islands and the mainland. We want a clause 
in our present treaty to say that, for a short distance, namely, 
from the upper end of Upper Long Sault Island to the lower 
end of Barnhart’s Island, the several channels of the river 
shall be used in common by the boatmen of the two countries.”1

Mr. Webster readily conceded that the channels on either 
side of the Long Sault Islands in the St. Lawrence, and the 
passages between the islands lying at or near the junction of 
the River St. Clair with tha lake of that name, should each 
be free and open to the vessels of both countries, and asked 
that, reciprocally, American vessels should, in proceeding from 
Lake Erie into the Detroit River, have the privilege of 
passing between the Bois Blanc, an island belonging to Great 
Britain, and the Canadian shore, the deeper and better chan
nel being on that side.2 In respect of the line northward of 
the Isle Royale, he proposed that it should run to the mouth 
of Pigeon River. There was, he said, reason to think that 
“ Long Lake,” in the treaty of 1783, meant merely the estuary 
of the Pigeon River; and this opinion was strengthened by 
the fact that the words of the treaty seemed to imply that the 
water intended as “Long Lake” was immediately joining 
Lake Superior. But he thought it right that the water com
munications and portages between this point and the Lake of 
the Woods should make a common highway, where necessary, 
for the use of the subjects and citizens of both governments.

These terms Lord Ashburton accepted, at the same time 
observing that provision for the greater facility of the navi
gation of the St. Lawrence, of the two passages between the 
upper lakes, and of the passage from Lake Erie into the 
Detroit River, must be secured by declaring the several pas
sages in those parts free to both parties, and that the free use of

1 Webster’s Works, VI. 281.
2 Webster’s Private Correspondence, II. 140; Webster’s Works, VI. 284.
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W ebster-Ashburton 
Treaty.

the navigation of the Loug Sault passage in the St. Lawrence 
must be extended to below Barnhart’s Island for the purpose 
of clearing the rapids.

These suggestions were incorporated in the 
treaty which was signed on the 9th of August 
1842. The provisions relating to the bound

ary in question are comprised in the second and seventh 
articles, the former of which adopts the line of the commis
sioners under Article VII. of the Treaty of Ghent, so far as 
they agreed upon it,1 and for the rest fixes the boundary as it 
has just been described. The text of the articles is as follows:

“Article II.
“It is moreover agreed, that from the place where the joint 

commissioners terminated their labors under the sixth article 
of the treaty of Ghent, to wit, at a point in theNeebish Channel, 
near Muddy Lake, the line shall run into and along the ship- 
channel between St. Joseph and St. Tammany Islands, to the 
division of the channel at or near the head of St. Joseph’s 
Island; thence, turning eastwardly and northwardly around 
the lower end of St. George’s or Sugar Island, and following 
the middle of the channel which divides St. George’s from St. 
Joseph’s Island; thence up the east Neebish Channel, nearest 
to St. George’s Island, through the middle of Lake George; 
thence, west of Jonas’ Island, into St. Mary’s Eiver, to a point 
in the middle of that river, about one mile above St. George’s 
or Sugar Island, so as to appropriate and assign the said island 
to the United States; thence, adopting the line traced on the 
maps by the commissioners, thro’ the river St. Mary and Lake 
Superior, to a point north of lie Eoyale, in said lake, one hun
dred yards to the north and east of He Chapeau, which last- 
mentioned island lies near the northeastern point of He Eoyale, 
where the line marked by the commissioners terminates; and 
from the last mentioned point, southwesterly, through the mid
dle of the sound between He Eoyale and the northwestern 
main land, to the mouth of Pigeon Eiver, and up the said 
river, to and through the north and south Fowl Lakes, to the

1 Mr. Fish, in an instruction to Mr. Moran, at London, of May 21, 1869, 
acknowledges the receipt of a dispatch from Mr. Reverdy Johnson of 
April 23, with copies of five maps, the originals and duplicates of which, 
were prepared by the commission under Articles VI. and VII. of the Treaty 
of Ghent, and says: “That commission having failed to come to an agree
ment as to a part of the line intended by the 7th article of the Treaty of 
Ghent, these maps of survey which they prepared were referred to by the 
negotiators of the Treaty of Washington, as the means of indicating the 
boundary agreed upon in the 2nd article of that Treaty.” (MSS. Dept, 
of State.)

5627----- 13
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lakes of the height of land between Lake Superior and the 
Lake of the Woods; thence, along the water communication 
to Lake Saisaginaga, and through that lake; thence, to and 
through Cypress Lake, Lac du Bois Blanc, Lac la Croix, Little 
Vermillion Lake, and Lake Namecan and through the several 
smaller lakes, straits, or streams, connecting the lakes here 
mentioned, to that point in Lac la Pluie, or Rainy Lake, at the 
Chaudiere Palls, from which the commissioners traced the line 
to the most northwestern point of the Lake of the Woods; 
thence, along the said line, to the said most northwestern point, 
being in latitude 49° 23' 55" north, and in longitude 95° IP 38" 
west from the observatory at Greenwich; thence, according to 
existing treaties, due south to its intersection with the 49th 
parallel of north latitude, and along that parallel to the Rocky 
Mountains. It being understood that all the water communi
cations and all the usual portages along the line from Lake 
Superior to the Lake of the Woods, and also Grand Portage, 
from the shore of Lake Superior to the Pigeon River, as now 
actually used, shall be free and open to the use of the citizens 
and subjects of both countries.

“Article VII.

“It is further agreed that the channels in the river St. Law
rence on both sides of the Long Sault Islands and of Barnhart 
Island, the channels in the River Detroit on both sides of 
the island Bois Blanc, and between that island and both the 
American and Canadian shores, and all the several channels 
and passages between the various islands lying near the junc
tion of the river St. Clair with the lake of that name, shall be 
equally free and open to the ships, vessels, and boats of both 
parties.”

In the message with which the treaty was 
submitted to the Senate it was observed that 
the region of country on and near the shore 

of Lake Superior, between Pigeon River on the north and

Comments on the 
Settlement.

Fond du Lac and the River St. Louis on the south and west, 
embraced, northward of the claim set up by the British com
missioner under the Treaty of Ghent, a territory of 4,000,000 
acres, considered valuable as a mineral region, while from the 
height of land at the head of Pigeon River westerly to the 
Rainy Lake the country was understood to be of little value, 
being described as a region of rock and water. The message 
also explained the provisions of the treaty relating to the com
mon navigation of certain channels—a measure rendered neces
sary in order to secure the use of the water communication 
through the Great Lakes to both parties,
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Treaties of 1854 
and 1871.

By Article IY. of the reciprocity treaty of 
1854 the right to navigate both the River St. 
Lawrence above the point where it ceases to 

be the boundary and the canals in Canada used as part of the 
water communication between the Great Lakes and the At
lantic Ocean was temporarily secured to the citizens and in
habitants of the United States. By Article XXVI. of the 
Treaty of Washington of May 8,1871, the same right as to the 
St. Lawrence is secured in perpetuity. By Article XXVII. 
the British Government engaged to urge upon the government
of the Dominion of Canada to secure to the citizens of the 
United States the use of the St. Lawrence, Welland, and 
other canals in the Dominion on terms of equality with its 
inhabitants; and the United States engaged to permit British 
subjects to use the St. Clair Flats Canal on terms of equality 
with the inhabitants of the United States, and also to urge 
upon the State governments to secuie to British subjects in 
the same manner the use of the several State canals connected 
with the navigation of the lakes or rivers traversed by or con
tiguous to the boundary. By Article XXVIII. the right to 
navigate Lake Michigan for commercial purposes was secured 
to British subjects for a limited term.1

iSee, in relation to the subject of this chapter, the International Boun
dary of Michigan, by Anuali May Soule. (Reprinted from Michigan 
Pioneer and Historical Collections, XXVI.)



CHAPTER VII.

THE SAN JUAN WATER BOUNDARY: ARBITRA
TION UNDER ARTICLES XXXIV.-XLII. OF THE 
TREATY OF MAY 8, 1871.

By the convention signed at London Octo- 
Boundary from Lake ber 2o, 1818, by Albert Gallatin and Richard 

of the Woods to j^usb ou j]ie part 0f the United States and by 
Frederick John RobiDSOD and Henry Goul- 

burn on the part of Great Britain, the boundary between the 
territories of the United States and those of His Britannic 
Majesty, from the most northwestern point of the Lake of the 
Woods to the Stony or Rocky Mountains, was fixed at the 
forty-ninth parallel of north latitude. And in case it should 
be found that the most northwestern point of the Lake of the 
Woods was not on that parallel, it was provided that a line 
should be drawn from that point due north or south, as the 
case might be, till it should intersect the parallel, and that 
from such point of intersection the boundary should be con
tinued due west along the forty-ninth parallel to the Stony 
[Mountains.1

On the 15th of June 1846 James Buchanan, 
Boundary Westward gecretary 0f state of the United States, and

tains Richard Pakenham, British minister at W ash
ington, concluded a treaty for the adjustment 

of differences between the two countries u respecting the sover
eignty and government of the territory on the northwest coast 
of America, lying westward of the Rocky or Stony Mountains.” 
The territory thus referred to is that which was known at the

Article II. In connection with this chapter, see Bancroft’s History of 
Oregon, and his History of the Northwest Coast; Benton’s Thirty Years’ 
View; Greenhow’s History of Oregon nnd California; Twiss’s Oregon Ter
ritory; Gallatin’s Oregon Question; Curtis’s Life of James Buchanan; 
Coues’s History of the Expedition under the Command of Lewis and Clark; 
Maine’s International Law; Br. and For. State Papers, L. 796; LY. 743, 
1211,1284; LIX. 21; LXII. 188.
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time as the Oregon territory, embracing what is now comprised 
in British Columbia and the States of Washington, Oregon, and 
Idaho. It was bounded, according to the claim of the United 
States, by the forty-second parallel of north latitude on the 
south, by the line of 51° 40' on the north, and by the Rocky 
or *Stony Mountains on the east. It embraced, roughly speak
ing, an area of 600,000 square miles. Over all this territory 
the United States claimed to be the rightful sovereign. This 
claim was disjmted by Great Britain. The treaty of June 15, 
1846, was intended to terminate the dispute by a nearly equal 
division of the territory. The first article, by which the 
dividing line was defined, reads as follows:

“ From the point on the forty-ninth parallel of north latitude, 
where the boundary laid down in existing treaties and conven
tions between the United States and Great Britain terminates, 
the line of boundary between the territories of the United 
States and those of Her Britannic Majesty shall be continued 
westward along the said forty-ninth parallel of north latitude 
to the middle of the channel which separates the continent 
from Vancouver’s Island; and thence southerly through the 
middle of the said channel, and of Fuca’s Straits, to the Pacific 
Ocean : Provided, however, that the navigation of the whole of 
the said channel and straits, south of the forty-ninth parallel 
of north latitude, remain free and open to both parties.”

This article, so far as it described the bound- 
indefmRenessofWa- a 011 land along the forty-ninth parallel of

north latitude, was definite, and the line only 
required to be surveyed; but an examination of the text in con
nection with a map of the coast will disclose the fact that the 
language relating to the water boundary was not definite. Just 
below the forty-ninth parallel of north latitude, where it strikes 
the Gulf of Georgia, there is an archipelago, commonly called 
the Haro Archipelago, consisting of a large number of small 
islands, between which there are several channels that connect 
the waters of the Gulf of Georgia with the waters of the Straits 
of Fuca. At the time when the treaty was made only two of 
these channels had been surveyed and marked. These were the 
Canal de Haro, named after its Spanish explorer, and a chan
nel to the east, which was variously known as Rosario Strait, as 
Ringgold’s Channel, sometimes as Vancouver’s Straits or Chan
nel, and by Spanish navigators as the Canal de Fidalgo. But, 
in spite of its wealth of names, this eastern channel, though 
designated as the Canal de Fidalgo on the Spanish admiralty 
charts, was not designated by name on auy of the general maps
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of the northwest coast likely to have been used by the negotia
tors of the treaty of 1846. On the chart of Vancouver, which 
doubtless was used by the British Government, the Oanal de 
Haro is marked as the Canal de Arro, the phonetic reproduc
tion in English of its Spanish name. The Rosario Strait is not 
denoted on Vancouver’s chart by any name, but is marked by a 
line as the channel through which Vancouver sailed from the 
Straits of Fuca to the Gulf of Georgia. When we consider these 
facts, it is obvious that the language of the treaty left room for a 
dispute as to what channel was intended by “the channel which 
separates the continent from Vancouver’s Island.” An exam
ination of the history of the negotiations will also show that 
there was no express understanding between the two govern
ments at the time the treaty was concluded as to the channel 
that was intended. Although the language employed was not 
free from doubt, that which has so often happened in the nego
tiation of treaties happened again. The negotiations had, after 
many years of controversy, reached a critical stage, when both 
parties were desirous of securing an amicable result, but appre
hensive lest any delay might jeopardize and prevent it. At 
such a conjuncture it has not infrequently happened that a 
treaty has been signed without any disclosure of the uncer
tainty as to its meaning which either or both of the parties may 
have felt.

The boundary question submitted under the 
Grounds of American rprea^.y.0f Washington of 1871 to the arbitration

of the Emperor of Germany was the last point 
of difference in a territorial contest the origin of which must be 
sought in the struggles of England, France, and Spain for em
pire in America. By the second article of the treaty of peace be
tween the United States and Great Britain concluded November 
30,1782, and made definitive September 3,1783, it was provided 
that the northern boundary of the United States should pass 
through the Great Lakes to the Lake of the Woods, and thence 
through the latter “to the most northwestern point thereof, 
and from thence on a due west course to the river Mississippi.” 
By the fourth article of the treaty of 1794, commonly called the 
Jay Treaty, it was declared to be uncertain whether the Mis
sissippi extended so far north as to be intersected by a line 
drawn due west from the Lake of the Woods in the manner 
prescribed, and a joint survey of the line was provided for. 
This survey never was made; and by the fifth article of a
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convention concluded by Lord Hawkesbury and Rufus King on 
the 12th of May 1803 it was provided that, in view of the un
certainty as to the extent of the Mississippi northward, the 
boundary should be “the shortest line” that could be drawn 
“between the northwest point of the Lake of the Woods and 
the nearest source of the Mississippi.”

Before this convention could be acted upon by the Senate the 
treaty with France of April 30, 1803, for the cession of Loui
siana was confirmed. By this transaction the United States 
acquired a vast region west of the Mississippi. Whether it ex
tended beyond the Rocky Mountains is a question as to which 
the authorities are not in accord; but there were other grounds 
on which the United States claimed territory on the Pacific. 
In 1792 Capt. Bobert G-ray, of the American ship Columbia, 
entered and explored the Kiver of the West, which he named 
from his ship, the Columbia River.1 On the 18th of January 
1803 President Jefferson sent a confidential message to Con
gress recommending that an appropriation be made for western 
exploration, and in the following summer Lewis and Clark set 
out on their memorable expedition, in which, after having trav
ersed the country west of the Mississippi, they entered the 
main branch of the Columbia and descended the river to its 
mouth. In 1811 John Jacob Astor, an American merchant, 
formed at Astoria a fur-trading settlement. This settlement 
was occupied by the British during the Avar of 1812, but at the 
conclusion of peace was restored to the United States, in 
accordance with the requirements of the treaty.2 But in ad
dition to these acts of discovery and occupation, the United 
States, by a treaty concluded February 22, 1819, acquired all 
the rights of Spain to territory on the Pacific north of the 
forty-second parallel of north latitude.

On tlie part of Great Britain, the first sub
Grounds of British gtan^a] ciajin 0f title was based on the explo:
Territorial Claim. ra^0l]S Qaptai11 Cook in his third voyage to

the Pacific. The Spanish explorations of the coast preceded 
this voyage by many years, but the Spaniards formed no settle
ments north of California. In 1786 an association of British 
merchants resident in the East Indies conceived the project of

1 After Captain Gray’s death the log of the ship Columbia was used by 
his family as waste paper. An extract from it made in 1816 is all that 
remains of its contents. (S. Rep. 470, 25 Cong. 2 sess.)

2 Am. State Papers, For. Rel. 852-856.
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opening a trade to the northwest coast of America for the pur
pose of supplying the Chinese market with furs. To this end 
they established in 1788 a settlement at Hootka Sound. In 
the following year a Spanish officer, in command of a frigate of 
twenty-six guns, took possession of the buildings and lands and 
seized two British vessels. The British Government demanded 
reparation, which Spain, by a treaty concluded October 28, 
1790, commonly called the Nootka Sound convention, granted. 
By this treaty it was agreed that the buildings, lands, and 
vessels taken from the British should be restored, and that the 
respective subjects of the contracting parties should not be 
disturbed or molested in navigating or fishing in the sea, or in 
landing on the coasts in places not already occupied for the 
purpose of carrying on commerce with the natives or of making 
settlements.1 In 1793 explorations of parts of the coast were 
made by Vancouver, and in the same year Alexander Mackenzie 
traversed the continent from the east, exploring the territory 
north of the valley of the Columbia. About the same time 
settlements were made in that territory by the Hudson's Bay 
Company.

From this brief summary of the grounds on which the United 
States and Great Britain based their pretensions to the Oregon 
territory, the case appears to have been eminently one for dip
lomatic compromise. The original claim of Spain, by virtue of 
the discovery of America and the hull of Pope Alexander VI. 
of 1493, to all of the western hemisphere that was not allotted 
by the Pope to Portugal, was disregarded by other European 
powers. Colonies were planted both by England and by 
France all the way from the Floridas to Hudson’s Bay,2 and 
the early charters granted by the British Crown purported 
to operate from the Atlantic to the Pacific. A stronger Spanish

1 Annual Register, 1790, p. 91.
2 By the treaty between Great Britain and Spain of July 18, 1670, Article 

VII., it was “agreed, that the Most Serene King of Great Britain, his 
Heirs and Successors, shall have, hold, keep, and enjoy forever, with ple
nary right of Sovereignty, Dominion, Possession, and Propriety, all those 
Lands, Regions, Islands, Colonies, and places whatsoever, being or situ
ated in the West Indies, or in any part of America, which the said King 
of Great Britain and his Subjects do at present hold and possess, so as that 
in regard thereof, or upon any colour or pretence whatsoever, nothing 
more may or ought to be urged, nor any question or controversy be ever 
moved concerning the same hereafter.” (Br. and For. State Papers, I., 
Part 1, p. 609.)
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claim than that above mentioned was that based on the explo
rations and assertions of sovereignty by the early Spanish nav
igators on the northwest coast; but, though the United States 
placed great stress on this source of title after its acquisition 
of the Spanish rights in 1819, it is clear that both the United 
States and Great Britain had made claims of discovery and 
occupation which impugned the Spanish title.

In resuming the thread of the diplomatic 
Early Negotiations, negotiations, which was dropped at the con

clusion of the Hawkesbury-King convention m 
1803, it is important to bear in mind the dates of the principal 
acts by which the United States acquired its claims totheOregon 
territory, viz, the exploration of the Columbia River by Cap
tain Gray in 1792, the conclusion of the Louisiana Treaty in 
1803, the expedition of Lewis and Clark of the same year, the 
settlement at Astoria in 1811, and the treaty with Spain in
1819. In consequence of the conclusion of the Louisiana Treaty, 
the Senate advised that the Hawkesbury-King convention 
should be ratified without the fifth article, relating to bound
aries. Great Britain declined to accept this amendment,1 * and 
the subject remained in suspense till 1807, when Messrs. Mon
roe and Pinkney endeavored to adjust it. On the 31st of 
December 1806, the commercial articles of the Jay Treaty 
being about to expire, they signed, as commissioners of the 
United States, with Lords Holland and Auckland as British 
commissioners, a treaty of amity and commerce. After this 
treaty was concluded the British commissioners proposed cer
tain additional and explanatory articles, by the fifth of which 
it was provided that the forty-ninth parallel of north latitude 
should form the boundary westward from the Lake of the 
Woods “as far as the territories of the United States extend 
in that quarter,’7 provided that nothing in the article should 
be construed “to extend to the northwest coast of America, 
or to the territories belonging to or claimed by either party, on 
the continent of America, to the westward of the Stony 
Mountains.” The American commissioners objected to the 
words “as far as the territories of the United States extend 
in that quarter,” and proposed to omit them. The British 
commissioners in turn proposed to substitute the words,

i Treaties and Conventions of the United States, 1776-1887, p. 1324; Am.
State Papers, For. Rel. II. 584; III. 90-97.
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“as far as their said respective territories extend in that 
quarter,” and to this proposal the American commissioners 
assented. The proviso in regard to territories westward of the 
Stony Mountains they accepted in the form in which it was 
proposed.' The Government of the United States accepted 
the article as thus agreed upon, though it expressed a desire 
for the omission of the proviso on the ground that it was 
unnecessary and could have “ little other effect than as an 
offensive intimation to Spain” that the claims of the United 
States extended “to the Pacific Ocean.” However “reason
able” such claims might be “compared with those of others,” 
it was, said Mr. Madison, impolitic, especially at that time, to 
strengthen Spanish jealousies of the United States.1 2 The 
additional and explanatory articles, however, were not con
cluded. President Jefferson refused to submit the treaty itself 
to the Senate, on the ground that it contained no renunciation 
by the British Government of the claim of impressment, and 
the negotiations at London came to an end.

„ .. .. „ !«' the negotiations at Ghent the Ameri-
Ghent. can plenipotentiaries proposed, in respect of 

boundaries, the article agreed on by the com
missioners of the United States and Great Britain in 1807. The 
British plenipotentiaries offered in turn the article first pro
posed by the British commissioners, Lords Holland and Auck
land, with an additional paragraph stipulating for free access 
by British subjects through the territories of the United States 
to the Mississippi, and for the free navigation of that river. 
In the conferences that ensued the substance of an article, so 
far as it related to the boundary line, was agreed upon; but as 
the American plenipotenMaries would not accede to the addi
tional paragraph, the article was finally omitted altogether.3

The next attempt to settle this boundary 
Convention of 1818. question was made during the negotiations 

that resulted in the conclusion of the treaty 
between the United States and Great Britain of October 20, 
1818. John Quincy Adams, in his instructions to Messrs. Gal
latin and Bush of July 28,1818, observed that by correspond
ence with the Spanish minister at Washington it appeared

1 Am. State Papers, For. Rel. III. 165.
2 Papers relating to the Treaty of Washington, V. 23-24; Am. State Papers

For. Rel. III. 185. ’
3Am. State Papers, For. Rel. IV. 377.



that the claims of Spain to territory on the Pacific extended 
to the fifty-sixth degree of north latitude, but he also observed 
that there was a Russian settlement in latitude fifty-five and a 
temporary lodgment connected with it as far south as the forty- 
second degree. It was not known, said Mr. Adams, on what 
grounds the British contested the settlement at Astoria, which 
was formed before the war, and broken up by the British 
sloop of war Raccoon in the course of it, but which was restored 
in consequence of the treaty of peace. Mr. Adams authorized 
Messrs. Gallatin and Rush to accept the line agreed on in 1807.

When on the 20th of October 1818 a convention was con
cluded, the forty-ninth parallel of north latitude was adopted 
as the line from the Lake of the Woods to the Rocky Moun
tains, but no agreement could be reached as to the boundary 
westward. The American plenipotentiaries proposed to ex
tend the line along the forty-ninth parallel due west to the 
Pacific Ocean. That line, they said, had, in pursuance of 
the Treaty of Utrecht, been fixed indefinitely as the bound
ary between the northern British possessions and those of 
France, including Louisiana, now a part of the United States; 
and so far as discovery gave a claim, the title of the United 
States to the whole country on the waters of the Columbia 
was, they argued, indisputable, since the river was discovered 
by Captain Gray, an American, and was first fully explored 
by Lewis and Clark. Moreover, the settlement at Astoria was, 
they maintained, the first permanent establishment made in 
that quarter. The British plenipotentiaries, on the other hand, 
asserted that former voyages, and principally that of Captain 
Cook, gave to Great Britain the rights derived from discovery, 
and they also alluded to purchases from natives south of the 
Columbia, which they alleged had been made before the Amer
ican Revolution. They did not make any formal proposal for 
a boundary, but intimated that the Columbia was the most 
convenient that could be adopted, and that they would not 
agree to any arrangement that would not give them a harbor 
at the mouth of that river in common with the United States.1 
At the fifth conference the British plenipotentiaries proposed 
an article to the effect that the country lying between the 
forty-fifth and forty-ninth parallels of latitude should be open 
to the trade and commerce of both parties, without prejudice

1 Am, State Papers, For. Rel. IV. 381.
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to the claims of either of them to its possession.1 The Amer
ican commissioners declined to accept any arrangement which, 
without settling the question of title, might seem to imply a 
renunciation by the United States of any of its claims to ter
ritorial sovereignty • and in the end it was agreed that any 
territory claimed by either party should for a period of ten 
years be free aud open to both parties, without prejudice to 
cither’s claim of sovereignty. This agreement was embodied 
in Article III. of the convention, which reads as follows:

uIt is agreed, that any country that may be claimed by either 
party on the nothwest coast of America, westward of the Stony 
Mountains, shall, together with its harbors, bays, and creeks, 
and the navigation of all rivers within the same, be free and 
open, for the term of ten years from the date of the signature 
of the present convention, to the vessels, citizens, and subjects 
of the two Powers: it being well understood, that this agree
ment is not to be construed to the prejudice of any claim, which 
either of the two high contracting parties may have to any part 
of the said country, nor shall it be taken to affect the claims of 
any other Power or State to any part of the said country; the 
only object of the high contracting parties, in that respect, 
being to prevent disputes and differences amongst themselves.”

Before the term for which this article was to
Ukase of 1821. remain in force had half expired, the question 

of territorial rights on the northwest coast of 
America was suddenly revived by the famous ukase of 1821, 
by which the Emperor of Russia assumed to exclude foreigners 
from carrying on commerce and from navigating and fishing 
within a hundred Italian miles of the coast from Bering Straits 
down to the fifty-first parallel of north latitude. As the ukase 
was founded upon and necessarily carried with it an assertion 
of title to all the territory north of that parallel, both the United 
States and Great Britain protested against it. Their protests 
were received by Russia in a friendly spirit, and it was agreed 
that an effort should be made to settle the territorial claims of 
the parties by negotiation. By this time the United States 
had, as we have seen, by the treaty of February 22, 1819, 
acquired all the territorial rights of Spain on the Pacific north 
of the forty-second parallel of north latitude. On the 22d of 
July 1823 Mr. Adams, in an instruction to Mr. Rush, then 
minister of the United States at London, authorized him “to 
stipulate that no settlement shall hereafter be made on the

Am. State Papers, For. Rel. IV. 391.
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northwest coast or on any of the islands thereto adjoining by 
Russian subjects south of latitude of 55°, by citizens of the 
United States north of latitude 51°, or by British subjects 
either south of 51° or north of 55°. I mention the latitude of 
51°,” said Mr. Adams, “as the bound within which we are 
willing to limit the future settlement of the United States, be
cause it is not to be doubted that the Columbia River branches 
as far north as 51°, although it is most probably not the Taco- 
nesche Tesse of Mackenzie. As, however, the line already runs 
in latitude 49° to the Stony Mountains, should it be earnestly 
insisted upon by Great Britain, we will consent to carry it in 
continuance on the same parallel to the sea.” 1 “The right of 
the United States,” said Mr. Adams in another place, “from 
the forty-second to the forty-ninth parallel of latitude on the 
Pacific Ocean we consider as unquestionable, being founded, 
first, on the acquisition by the Treaty of February 22, 1819, of 
all the rights of Spain ; second, by the discovery of the Colum
bia River, first from sea, at its mouth, and then by land by Lewis 
and Clark; and, third, by the settlement at its mouth in 1S11.”2

On December 17, 1823, Mr. Rush had an 
Rush’s Negotiations p^erview with Mr. Canning, who was then 

at London. indisposed, at Gloucester Lodge, the latter’s 
residence. This interview was solicited by Mr. Canning in 
order that he might learn the views of the United States in re
gard to the northwest coast before preparing his instructions 
on the subject to the British ambassador at St. Petersburg. A 
map of the coast was produced, and Mr. Rush pointed out the 
lines by which the claims of the United States were bounded. 
“Mr. Canning,” says Mr. Rush, “went into no remarks, beyond 
simply intimating that our claim seemed much beyond any
thing England had anticipated. I said that I had the hope 
of being able to show its good foundation when the negotia
tion came on. Further conversation of a general nature passed 
on the subject, and on coming away I left with him, at his 
request, a brief, informal statement of our claim in writing.”3 
In this memorandum Mr. Rush said that the United States 
would agree to make no settlement north of 51° on Great 
Britain’s agreeing to make none south of that line or north of

1 Am. State Papers, For. Rel. A'. 440, 448.
2 Am. State Papers, For. Pel. V. 43G-437.
3 Residence at the Court of London, II. 83.
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55°. “What can this intend?” asked Mr. Canning, in a per
sonal note to Mr. Rush. “Our northern question is with 
Russia, as our southern with the United States. But do the 
United States mean to travel north to get between us and 
Russia? and do they mean to stipulate against Great Britain 
in favor of Russia; or to reserve to themselves whatever Rus
sia may not want?” Mr. Rush answered that it was even so; 
that the line of 55° was supposed to be the southern limit of 
Russia, it being the boundary within which the Emperor Paul 
granted certain commercial privileges to his Russian-American 
Company in 1799; that 51° was taken as the northern limit of 
the United States in order to include all the waters of the 
Columbia River, and that the United States did not intend to 
concede to Russia any system of colonial exclusion above 55° 
or to deprive themselves of the right of traffic with the natives 
above that parallel. Mr. Canning acknowledged the receipt 
of this explanation by saying that he would take it, “like the 
wise and wary Dutchman of old times, ad referendum and ad 
considerandum.”1 Subsequently to this informal discussion, 
President Monroe’s message of December 2, 1823, was pub
lished, in which it was announced that the American conti
nents would not be considered as subjects for future coloniza
tion by European powers. Mr. Canning inquired of Mr. Rush 
as to the precise nature and extent of this principle, of which 
he said he had not previously been aware. Mr. Rush replied 
that he had had no instructions on the principle since it was 
proclaimed in the message, but that he would be prepared to 
support it when the negotiations came on. Mr. Canning then 
said he would be under the necessity of addressing to Mr. 
Rush an official note on the subject, prior to writing to the 
British ambassador at St. Petersburg, or else of declining to 
join the United States in the negotiation with Russia, as the 
United States had proposed; and that he would prefer the 
latter course, since he did not desire to bring that part of 
the message into discussion for the present, as England mus: 
necessarily object to it. Mr. Rush replied that he was entirely 
willing that the negotiation should take that course, so far 
as he had any claim to speak. To this position Mr. Rush was 
impelled, as he explained to his own government, chiefly by 
the consideration that, if a negotiation between the three 
nations as to the northwest coast should take place at

1 Residence at tlie Court of London, II. 84, 86,



(St. Petersburg, the non-colonization principle, from which he 
tuuderstood Russia also to dissent, might cause that power to 
ttake the side of England against the United States.1 In con
sequence, Mr. Rush entered upon a separate discussion with 
♦Great Britain. The British plenipotentiaries, Messrs. Huskis- 
son and Stratford Canning, denied the validity of the claims 
of Spain, as well as that of the claim of the United States 
based on the alleged discovery of the Columbia River by Cap
tain Gray, and declared that Great Britain considered the 
whole of the unoccupied parts of America as being open to 
her future settlement, including that portion of the north
west coast lying between the forty-second and the fifty-first 
degree of north latitude.2 The discussions proceeded to a 
great length, and they were ended on the part of Great Britain 
by her plenipotentiaries offering as the boundary the forty- 
uinth parallel of north latitude to the point where it strikes the 
northeastern most branch of the Columbia, and thence along 
the middle of the Columbia to the Pacific Ocean, the naviga
tion of that river to be free to the subjects and citizens of 
both nations.3 Mr. Rush, while rejecting this offer, consented 
to alter his proposal so as to shift its southern line to the par
allel of 49° in place of 51°. The British plenipotentiaries, 
after considering this modification for a fortnight, rejected it, 
and made no new proposal in return. This rejection was not, 
however, in terms entered on the protocol.4

By the treaty between the United States 
Line of 54° 40'. and Russia concluded April 17, 1824, the 

northern limit of the claims of the United 
States was fixed at 54° 40' north latitude, it being agreed that 
the citizens of the United States should not thereafter form, 
under the authority of their government, any establishment 
on the coast or the adjacent islands north of that line, and 
that in the same manner Russian subjects should form no 
establishment south of it. Thus Russia left it to the United 
States and Great Britain to contest the territory south of 
54° 40', and the United States left it to Russia and Great 
Britain to divide the territory to the north. This Great Brit
ain and Russia did by the convention of February 28 (March 
16), 1825.

1 Residence at the Court of London, II. 86, 88.
2 Id. II. 257.
3 Id. II. 270-271.
4 Id. II. 272-273.
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Ill 182G Mr. Canning suggested to Bufus 
Gallatin’s Negotia- King, who was then minister of the United

turns. Jomt Occu- g|-a^-es London, that the negotiations be-
pation.

tween Great Britain and the United States 
should be resumed.1 2 3 Mr. King, who was on the point of leav
ing England, transmitted Mr. Canning’s note to Washington." 
Mr. Clay was then Secretary of State. He substantially re
affirmed, for the guidance of Mr. Gallatin, who had succeeded 
Mr. King in the mission to England, the instructions of Mr. 
Adams to Mr. Bush; but, while authorizing Mr. Gallatin to an
nounce the line of 49° as an ultimatum, said he might agree that 
British subjects should have the right to navigate the Columbia 
if that line should cross any of the branches of the river which 
were navigable from the point of intersection to the ocean.15 
The British plenipotentiaries, Messrs. Huskisson and Adding
ton, rejected this proposal on the ground, among others, that 
the straight line had no regard to convenience, and mentioned 
particularly that its cutting off the southern portion of Quadra 
and Vancouver’s Island was quite inadmissible.4 Mr. Gallatin, 
while not announcing 49° as an “ultimatum,” said that the 
United States would adhere to that line as a basis. In em
ploying this form of expression he had in view the possible 
“exchange of the southern extremity of Kootka’s Island 
(Quadra and Vancouver’s), * * * for the whole or part of
the upper branches of the Columbia Biver north of that par
allel.” The British plenipotentiaries adhered substantially to 
the line of the Columbia Biver, offering the United States 
above that line merely a detached portion of territory bounded 
on the west by the ocean, on the north by Euca’s Straits, on 
the east by the entrance of Admiralty Inlet and the peninsula 
between that and Hoods Inlet, and on the south by a line 
drawn thence to Gray’s Harbor on the ocean. The British 
plenipotentiaries dwelt on the excellence of the harbor of Port 
Discovery, defended by Protection Island, which would thus be 
secured to the United States. Mr. Gallatin rejected this pro 
posal at once, saying that it did not admit even of discussion as 
to its details, as its principle was inadmissible. As the nego-

1 Am. State Papers, For. Rel. VI. 645-646.
2 Treaties and Conventions of the United States, 1776-1887, p. 1331, notes.
3 Am. State Papers, For. Rel. VI. 644-645.
4 Am. State Papers, For. Rel. VI. 654.



tiators were unable to reach a settlement, they concluded on 
August 6, 1827, a convention indefinitely extending the joint 
occupation, subject to its termination by either party on twelve 
months7 notice. The conclusion of tliis convention u was rather 
hastened than retarded by the death of Mr. Canning in August, 
and the elevation of Lord Goderich to the post of Prime 
Minister.771

Calhonn-Pakenham COntfuanCe °f joint occupation
Negotiations. Proved to be inconvenient and dangerous.

Settlers were beginning to occupy the territory 
in large numbers, and they naturally looked to their respect
ive governments for protection.2 The Webster-Ashburton 
Treaty, which was concluded on the 9th of August 1842, did 
not provide for the adjustment of the dispute, and a proposal 
made by the British minister at Washington later in the year 
for the renewal of negotiations remained without result, though 
President Tyler at one time contemplated sending a special 
mission to England for the purpose of effecting a settlement.3 
In 1844 Mr. Bichard Pakenham arrived in the United States 
as minister of Great Britain, and renewed in behalf of his 
government the proposition to resume negotiations. Action 
on this proposal was delayed by the killing of Mr. Upshur, 
who was then Secretary of State, by the explosion of a gun on 
board the United States man-of-war Princeton.4 After the 
lapse of several months the negotiations were resumed by Mr. 
Calhoun, who had succeeded Mr. Upshur as Secretary of State. 
The propositions respectively advanced by the negotiators 
were substantially the same as those discussed in London in 
1827, Mr. Calhoun offering the line of 49°, however, as an ulti
matum. In January 1845, no agreement seeming to be 
possible, Mr. Pakenham proposed to submit the dispute to 
arbitration. This proposition Mr. Calhoun declined, saying 
that it was the opinion of the President that it would be inad
visable to consider any other mode than negotiation, so long

1 Adams’s Life of Albert Gallatin, 626.
2 A select committee of the United States Senate on June 6,1838, reported 

a bill to authorize the President to employ such parts of the Army and 
Navy as he might deem necessary for the protection of the persons and 
property of those who might reside in the territory. (S. Rep. 470, 25 
Cong. 2 sess.)

3 Curtis’s Life of Daniel Webster, II. 172.
4 Benton’s Thirty Years’ View, II. 567,
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as there was a hope of arriving at a satisfactory settlement in 
that way.1

Meanwhile the controversy was daily grow- 
“Fifty-four Forty or more acute. A movement was made in 

Ylght' Congress to erect a Territorial government 
without defining the domain over which its jurisdiction should 
be exercised. The Democratic convention that assembled at 
Baltimore in May 1844 adopted a declaration popularly inter
preted as meaning “fifty-four forty or fight,77 3 to the efiect that 
the title of the United States “to the whole of the territory of 
Oregon77 was “clear and unquestionable,77 and that “no part 
of the same ought to be ceded to England, or any other power.77 
President Polk in his inaugural address made “the same decla
ration in the very same words, with marks of quotation.77 2 The 
declaration was answered in England in indignant tones. The 
cry became general that war was “inevitable.77 3

Under the circumstances President Polk,
Mr. Buchanan’s ajn deference to what had been done by his 

Proposals. predecessors, and especially in consideration 
that propositions of compromise had thrice been made, by two 
preceding administrations, to adjust the question on the par
allel of forty-nine degrees,77 deemed it to be his duty to make 
another effort to settle.4 5 6 Accordingly Mr. Buchanan on the 
12th of July 1845 proposed to divide the territory “ by the 
forty-ninth parallel of north latitude, * * * offering at
the same time to make free to Great Britain any port or ports 
on Vancouver7s island, south of this parallel, which the British 
Government may desire.77 5 This proposition, which did not 
include the free navigation of the Columbia, Mr. Pakenham, 
without referring the matter to his government, on the 29th of 
July rejected, saying that he hoped the American plenipoten
tiary would “be prepared to offer some further proposals 
* * * more consistent with fairness and equity, and with
the reasonable expectations of the British Government.77 u On

1 S. Ex. Doc. 1, 29 Cong. 1 sess. 161, 162.
"Webster’s Works, II. 321. See Blaine, Twenty Years of Congress, I. 

51-56.
3 Will there be War ? Analysis of the Elements which constitute, respec

tively, the Power of England and the United States. By an Adopted 
Citizen (L. Bonnefonx), Now York, February, 1846,

4S. Ex. Doc. 1, 29 Cong. 1 sess. 10,
5 Id. 169.
6 Id. 176. ^ •
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the 30th of August Mr. Buchanan, after reviewing the contro
versy at length and citing the language just quoted from Mr. 
Pakenham’s note, withdrew the proposition which the latter
had repulsed. Mr. Polk in his annual message to Congress on 
the 2d of the folio wing December recommended that the notice 
required by the treaty of 1827 for the termination of the joint 
occupation be given, after which it would be necessary to de
termine whether “the national rights in Oregon must either

Attitude of Great 
Britain.

be abandoned or firmly maintained. That they cannot be 
abandoned,” he said, “without a sacrifice of both national 
honor and interest, is too clear to admit of doubt.”1

The course of Mr. Pakenham in rejecting, 
without reference, the proposal of Mr. Buch
anan was not approved by the British Gov

ernment. Mr. Pakenham endeavored to have the proposal 
restored, but without success. The President refused to renew 
the offer, determining after two Cabinet councils that it was for 
the British Government to decide what further steps, if any, 
they would take in the negotiation.2 In an interview on the 
27th ot December 1845 Mr. Pakenham, after urging again a 
renewal of the offer of the forty-ninth parallel, handed Mr. 
Buchanan a note in which it was stated that his government 
had instructed him “again to represent in pressing terms, to the 
Government of the United States, the expediency of referring 
the whole question of an equitable division of the territory to 
the arbitration of some friendly sovereign or state.” In con
versation Mr. Pakenham suggested as arbitrator the Bepublic 
of Switzerland or the Government of Hamburg or Bremen. “I 
told him,” said Mr. Buchanan, “that whilst my own inclina
tions were strongly against arbitration, if I were compelled to 
select an arbitrator it would be the Pope. That both nations 
were heretics, and the Pope would be impartial. He (Mr. 
Pakenham) perceived, however, that I was not in earnest, and 
suggested that the reference might be made to commissioners 
from both countries. I told him I thought it was vain to think 
of arbitration; because, even if the President were agreed to it, 
which I felt pretty certain he was not, no such treaty could 
pass the Senate.”3 On the 3d of January 1846 Mr. Buchanan 
formally declined the British proposal on the ground that it

XS. Ex. Doc. 1, 29 Cong. 1 sess. 13.
2 Curtis’s Life of Buchanan, I. 554.
3 Curtis’s Life of Buchanan, I. 556,
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assumed that the title of Great Britain to a portion of the 
territory was valid, and thus took for granted “the very ques
tion in dispute.” Mr. Pakenham then proposed to refer the 
question of title in either of the two powers to the whole of the 
territory; but this proposition also Mr. Buchanan declined.1

^ On the 26th of February 1846 Mr. Bucli-
Mr. McLanesNego- auan wr0^e Mr. McLane, who was specially 

nations. ' 7
charged with the discussion of the question in

London, that the fact was not “ to be disguised that, from the 
speeches and proceedings in the Senate, it is jirobable that a 
proposition to adjust the Oregon question on the parallel of 
49° would receive their favorable consideration.”2 On the 
18th, of May Mr. McLane reported that he had had with the 
Earl of Aberdeen “a full and free conversation,” and that in
structions would be sent out to Mr. Pakenham by the steamer 
of the following day to submit “a new and further proposi
tion * * # for a partition of the territory in dispute.”
“The proposition,” said Mr. McLane, “most probably will 
offer substantially—First. To divide the territory by the exten
sion of the line on the parallel of forty-nine to the sea—that 
is to say, to the arm of the sea called Birch’s Bay; thence 
by the Canal de Haro and Straits of Fuca to the ocean, and 
confirming to the United States—what indeed they would pos
sess without any special confirmation—the right freely to use 
and navigate the strait throughout its extent. Second. To 
secure to the British subjects * * # in the region north
of the Columbia and south of the forty-ninth parallel, a per
petual title to all their lands and stations of which they may 
be in actual occupation; * * * Lastly. The proposition
will demand for the Hudson’s Bay Company the right of freely 
navigating the Columbia Biver.”3

On the 27th of April the President approved
Termination of Joint a resolution by which he was authorized

Occupation. .
“at his discretion” to give the requisite notice 

of an intentionto terminate the joint occupation under the treaty 
of 1827. The resolution was first adopted in the House by a 
vote of 154 to 54. In the Senate it was amended, on motion of 
Mr. Beverdy Johnson, by the insertion of a preamble, in which 
it was recited that the authority to give notice was conferred

1 Webster’s Works, II. 324.
2 Papers relating to the. Treaty of Washington, V. 47.
3 Papers relating to the Treaty of Washington, V. 50,
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on the President with a view that the attention of the govern
ments of the two countries might be “the more earnestly di
rected to the adoption of all proper measures for a speedy and 
amicable adjustment’” of their “differences and disputes.”1 
Notice of abrogration of the treaty of 1827 was communicated 
by Mr. McLane to Lord Aberdeen on May 22, 184G.2

On the 6th of June 1846 Mr. Pakenham pre- 
The Oregon Treaty, sented to Mr. Buchanan a draft of a treaty.

This draft the President, before authorizing the 
Secretary of State to sign it, took the unusual course of sub
mitting to the Senate. The Senate, after three days’ delibera
tion, by a vote of 37 to 12 advised that the proposal of the 
British Government be accepted, and on the 15th of June the 
treaty was signed without the addition or alteration of a word.3 
After its signature it was again submitted to the Senate, which 
gave its advice and consent to the exchange of the ratifications 
by a vote of 41 to 14.4

In a private and confidential letter to Mr. 
McLane on the 6th of June 1846, the day the 
draft of the treaty was presented by Mr. Pak

enham, Mr. Buchanan said: “The proviso of the first article 
would seem to render it questionable whether both parties 
would have the right to navigate the Strait of Fuca, as an arm

Views as to Water 
Boundary.

of the sea, north of the parallel of 49° j neither does it provide 
that the line shall pass through the Canal de Arro, as stated 
in your despatch. This would probably be the fair construc
tion.”5 In a letter to Mr. John Randolph Clay on Saturday,

1 9 Stats, at L. 109.
2 Br. and For. State Papers, LVI. 1406-1410.
3 For. Rel. 1873, Part 3, p. 310.
4 Curtis’s Life of Buchanan, 1.560 ; Benton’s Thirty Years* View, II. Chap. 

CLIX. 673. Mr. Webster, in a speech at a public dinner in Philadelphia, 
December 2, 1846, said: “Now, gentlemen, the remarkable characteristic 
of the settlement of this Oregon question by treaty is this. In the general 
operation of government, treaties are negotiated by the President and rat
ified by the Senate; but here is the reverse,—here is a treaty negotiated by 
the Senate, and only agreed to by the President.” (Webster’s Works, II. 
322.) The debates in Congress on the questions connected with the treaty 
may be found in the Congressional Globe and Appendix for the first ses
sion of the Twenty-ninth Congress. On the 11th of May 1846 President 
Polk sent his special message to Congress, asking for the recognition of a 
state of war with Mexico, and on the following day an act was passed declar
ing that war existed.

5Curtis’s Life of Buchanan, I. 559-560.
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the 13th of June, Mr. Buchanan, referring to the fact that the 
treaty would be signed on the following Monday, said: “The 
terms are, an extension of the 49th parallel of latitude to the 
middle of the channel which separates the continent from Van
couver’s Island, thence along the middle of this channel and 
the Strait of Fuca, so as to surrender the whole of that Island 
to Great Britain.”1 Mr. Benton, in a speech in the Senate in 
advocacy of the ratification of the treaty, said: “The line 
* * * follows the parallel of forty-nine degrees to the sea,
with a slight deflection through the Straits of Fuca to avoid 
cutting the south end of Vancouver’s Island. * * * When
the line reaches the channel which separates Vancouver’s Island 
from the continent * * * it proceeds to the middle of the
channel, and thence turning south through the channel de 
Haro (wrongfully written Arro on the maps) to the Straits of 
Fuca; andthenwest through the middle of that strait to the sea. 
This is a fair partition of these waters, and gives us everything 
that we want, namely, all the waters of Puget Sound, Hood’s 
Canal, Admiralty Inlet, Bellingham Bay, Birch Bay, and with 
them the cluster of islands, probably of no value, between De 
Haro's Channel and the continent.”2 We have already quoted 
the language used by Mr. McLane in describing, in his dis
patch of the 18th of May, the proposition Lord Aberdeen 
“most probably” would make. In his instructions of the same 
day to Mr. Pakenham with which the draft of the treaty was 
sent out, Lord Aberdeen described the line as running from 
the seacoast “in a southerly direction through the centre of 
King George’s Sound and the Straits of Fuca to the Ocean— 
thus giving to Great Britain the whole of Vancouver’s Island 
and its harbors.”3 On June 29, 1846, in the House of Com
mons, Sir Bobert Peel, in tendering the resignation of his min
istry, described the British offer as follows: “That which we 
proposed is the continuation of the forty-ninth parallel of lati
tude till it strikes the Straits of Fuca; that that parallel should 
not be continued as a boundary across Vancouver’s Island, 
thus depriving us of a part of Vancouver’s Island; but that 
the middle of the channel shall be the future boundary, thus 
leaving us in possession of the whole of Vancouver’s Island,

Curtis’s Life of Buchanan, I. 561.
2S. Ex. Doc. 29, 40 Cong. 2 sess. 68.
3S. Ex. Doc. 29, 40 Cong. 2 sess. 81



with equal right to navigation of the Straits.”' It thus ap
pears that while the language of the treaty was, as Mr. Buch 
anan admitted, capable of more than one construction, the 
object of the contracting parties in deflecting the boundary 
southward from its course along the forty-ninth parallel was 
to give the whole of Vancouver’s Island to Great Britain.

On October 19, 1846, Mr. Boyd, charge 
Doubt^Baised as to d’affaires ad interim of the United States at 

oun ary. London, informed Mr. Buchanan that it had 
recently come to bis knowledge, through channels not directly 
official, yet entitled to implicit reliance, that certain British 
subjects were contemplating the founding of a settlement on 
Whidby’s Island, one of the archipelago south of the forty- 
ninth parallel, and that the government, which had been led 
to expect a formal application for its sanction of such settle
ment, had been thrown into doubt whether, according to the 
boundary described in the recent treaty, that island would 
fall within British or American jurisdiction. He thought the 
British Government would deeply regret the occurrence of any 
difficulty in tracing the channel.

On the 3d of November George Bancroft,
Bancroft-Paimerston who bad become minister of the United States 

Correspondence. , T , , ,at .London, addressed to his government a
request for a traced copy, which he had caused to be made 
while in the Navy Department, of Wilkes’s chart of the Straits 
of Haro. It had, he said, been intimated to him that ques
tions might arise with regard to the islands east of that strait; 
and he asked authority to meet any such claim at the threshold 
by the assertion of the central channel of the Straits of Haro 
as the main channel intended by the treaty. He said he was 
well informed that some of the islands were of value. On the 
28th of December Mr. Buchanan sent him the chart in ques
tion, aud, calling attention to Mr. McLane’s conversation with 
Lord Aberdeen, said it was not probable that a claim “ to any 
island lying to the eastward of the Canal de Arro” would be 
seriously preferred by the British Government. On the 29th 
of March 1847 Mr. Bancroft reported that his attention had 
again been called to the probable washes of the Hudson’s Bay 
Company to get some of the islands properly belonging to the 
United States. The ministry, he believed, had no such design,
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but he was not so well assured that the Hudson’s Bay Com
pany was equally reasonable. On August 4, 1848, Mr. Ban
croft wrote that the Hitdson’s Bay Company had been trying 
to get a grant of Vancouver's Island. When he inquired from 
curiosity about it, Lord Palmerston replied that it was an 
affair that belonged exclusively to the colonial office; and he 
then told Mr. Bancroft what the latter had not previously 
learned, that a proposition had been made at Washington for 
marking the place where the forty-ninth parallel touched the 
sea, and for ascertaining the divisional line in the channel by 
noting the bearings of certain objects. Mr. Bancroft observed 
that on the mainland a few simple astronomical observations 
were all that were requisite; that the waters of the Canal de 
Haro did not require to be divided, since the navigation was 
free to both parties, though of course the islands east of the 
center of the channel belonged to the United States. Lord 
Palmerston said he had no good chart of the Oregon waters, 
and asked Mr. Bancroft to let him see the traced copy of 
Wilkes’s chart. Mr. Bancroft sent it to him; and on the 3d ot 
November 1848, having obtained copies of further surveys from 
the Navy Department of the United States, he communicated 
them also to Lord Palmerston, with a note in which there is 
the following sentence: “The surveys extend to the line of 49°, 
and by combining two of the charts your Lordship will readily 
trace the whole course of the channel of Haro, through the 
middle of which our boundary line passes.” Lord Palmerston 
acknowledged the receipt of the charts on the 7th of Novem
ber, and observed that the information contained in them 
would no doubt be of great service to the commissioners who 
were to be appointed under the treaty, “by assisting them m 
determining where the line of boundary described in the first
article of that treaty ought to run.”1

The proposal to mark the boundary to which 
British Proposal for Lor{1 paimerst0n referred was submitted by 
Marking Boundary. ^ Orampton, British minister at Washing
ton, to Mr. Buchanan on the 13th of January 1848. In the 
letter in which the proposal was made, Mr. Orampton said 
that, in regard to the water boundary, “a preliminary ques
tion arises which turns upon the interpretation of the treaty 
rather than upon the result of local observation and survey.” 
The treaty referred to the channel which separated the

1 S. Ex. Doc. 29, 40 Cong. 2 sess. 84-85.
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continent from Vancouver’s Island. Generally speaking, the 
word channel, when employed in treaties, meant a deep and 
navigable channel. In the present case it was, said Mr. Cramp- 
ton, believed that only one channel, namely, that which was 
laid down by Vancouver in his chart, had in that part of the 
gulf been surveyed and used, and it seemed natural to sup
pose that the negotiators'of the Oregon convention, in employ
ing the word “channel,” had that particular channel in view. 
If this construction should be mutually adopted, no prelimi
nary difficulty would exist, and it was to be wished that such 
an arrangement might be agreed upon, since otherwise much 
time might be wasted in surveying the various intricate 
channels between Vancouver’s Island and the mainland, and 
some difficulty might arise in deciding which of them ought to 
be adopted for the boundary. The main channel marked in 
Vancouver’s chart was, indeed, said Mr. Orampton, somewhat 
nearer to the continent than to Vancouver’s Island, and its 
adoption would leave on the British side of the line rather 
more of the small islets with which that part of the gulf was 
studded thau would remain on the American side. But these 
islands, he said, were of little or no value, and the only large 
and valuable island belonging to the group, namely, Whidby’s, 
would of course belong to the United States. Accompanying 
this letter of Mr. Orampton was a draft of instructions. In
this draft it was proposed that, as that part of the channel of 
the Gulf of Georgia which lies nearly midway between the 
forty-eighth and forty-ninth parallels of north latitude appeared 
by Vancouver’s chart to be obstructed by numerous islands, 
which seemed to be separated from each other by small and 
intricate channels as yet unexplored, it should mutually be 
agreed that the line of boundary should be drawn along the 
middle of the wide channel to the east of those islands, which 
was laid down by Vancouver and marked as the channel which 
was explored and used by the officers under his command.1
Disputes as to Juris- ?he neSotiatio,,s were productive of no re

diction. sult’ and tor a Period of almost ten years after 
the conclusion of the treaty no effective steps 

were taken by the contracting parties toward ascer taining the 
boundary. Meanwhile, settlers were entering and occupying 
the territory, and, besides the danger of collisions, the need

XS. Ex. Doc. 29, 40 Cong. 2 sess. 40-43.



218 INTERNATIONAL ARBITRATIONS.

Commissioners for 
Running the Line.

daily increased for the establishment of some recognized au
thority. At its first session, in 1854, the legislative assembly 
of Washington Territory assumed to incorporate San Juan 
Island in one of the counties of the Territory.1 In a letter of 
July 4, 1855, Mr. Marcy, who had become Secretary of State, 
instructed Governor Stevens that the officers of the Territory 
should abstain from all acts on the disputed grounds which 
were calculated to provoke conflicts, so far as it could be done 
without implying the concession of an exclusive right in Great 
Britain, and on the 17th of July Mr. Marcy sent a copy of this 
letter to Mr. Orampton.

On the 11th of August 1850 the President 
approved an act by which prov ision was made 
for the appointment of a commissioner and a 

chief astronomer and surveyor to cooperate with similar officers 
to be appointed by the British Government in running a line.2 
Under this act Archibald Campbell was appointed commis
sioner and Lieut. John G. Parke chief astronomer and surveyor. 
On the part of Great Britain, Capt. James C. Prevost, E. N., 
was appointed commissioner and Capt. Henry Bichards, E. N.^ 
second commissioner, whose duties, however, were those of 
chief astronomer and surveyor. Mr. Campbell and Lieutenant 
Parke were appointed to their respective positions on February 
14,1857. They left New York with their party on April 20, 
and, proceeding by way of the Isthmus of Panama, reached 
Victoria on the 22d of June. Captain Prevost had arrived at 
Esquimault on the 12th of the same month. Captain Eicbards 
did not arrive till the following autumn. The commissioners 
each had a secretary, who, on the part of the United States, 
was William J. Warren, and, on the part of Great Britain, 
William A. Gr. Young.

The commissioners held their first meeting:
tion^of1 Cammis-" ?n llie 27th of June 1857 and exhibited their 
sioners. instructions and powers. Mr. Campbell’s in

structions empowered him to determine and 
mark the entire boundary line under the treaty of 1846. The 
British commissioner’s instructions were limited to the deter
mination of the water boundary. It subsequently transpired 
that the British commissioner had other instructions besides 
those which he exhibited to Mr. Campbell on the 27th of June, 
but he did not think that they enlarged his powers. *

1S. Ex. Doc. 29, 40 Cong. 2 sess. 207.
211 Stats, at L. 42.
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The commissioners held six formal meetings,
wvatter Boundary. the last of wluch was 011 December 3, 1857,

when tliey finally disagreed. The British com- 
rmisssuoner proposed to refer their differences to the two govern- 
nmeentts for adjustment. Mr. Campbell declined to join in such 
ai rreference, saying that each commissioner would of course 
rmaak(e a report to his own government.
■n, ,, While their conferences were in progress theBJntatisHi Commission- . . b .

ear’s Views commissioners discussed their differences m a
formal correspondence, which disclosed the 

p>oiinlts at issue and the various arguments by which each side 
siuppp>orted its claim—the United States to the Canal de Haro 
aindd Great Britain to Rosario Strait. The argument of the 
BIriitiish commissioner was that there was but one navigable 
clhaamnel between the continent and Vancouver’s Island at the 
l(ortty7-ninth parallel of north latitude, namely, the Gulf of 
GJecor'gia, and that in its waters would be found the initial point 
oit 1 boundary. Carrying this line to the south to about 48° 45', 
tlhea waters were studded with islands, through which it was 
gfemeirally admitted that two navigable passages were to be 
houiiKd. One, designated the Rosario Strait, was situated near 
tlhe3 continent. The other, called Canal de Arro, was found 
‘“meairer to Vancouver’s Island.” The warding of the treaty 
p>ro)viided that the channel forming the boundary line should 
piossscss three characteristics: (1) It should separate the conti- 
niemt from Vancouver’s Island; (2) it should admit of the 
b»ouimdary line being carried through it in a southerly direction; 
(3) it should be a navigable channel. The British commis- 
siiome}r admitted that the Canal de Haro answered to the third 
requirement, though, from the rapidity and variableness of its 
ciunrent and its lack of anchorages, it would, he maintained, 
gfemerally be avoided by sailing vessels, which would prefer 
tlhe*. Rosario Strait, which had, Ihe said, been used by the ves
sels o f the Hudson’s Bay Compatny since 1825. But the Canal 
de Haro did not, he argued, meet the other two requirements 
oif ttlie treaty. It did not separate the continent’from Van
couver’s Island, the continent having already been separated 
fFoun that island by another navigable channel, the Rosario 
S tnait. Further, he argued, a line drawn through the Canal 
de Haro must proceed for some distance in a westerly direc
tion], while the treaty required Ithat the line should run in a 
southerly direction. He also maintained that, although there 
were islands east of the Rosario* Strait, yet between them and 
tHe continent there was no navigable channel.
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The argument of the American commissioner 
loner’s views*18" was *^at, although there were several naviga

ble channels connecting the Gulf of Georgia 
with the Straits of Fuca, the Canal de Haro was preeminent in 
width, depth, and volume of water, and was the one usually 
designated on the maps in use at the time the treaty was under 
consideration. Other navigable channels merely separated 
groups of islands from each other; the Canal de Haro, since it 
washed the shores of Vancouver’s Island, was the only one 
that separated the continent from that island. The objec
tion that the Canal de Haro would not at some places carry 
the boundary line southerly was declared to be groundless. It 
was maintained that the word u southerly” was not used in a 
strict nautical sense, but as opposed to northerly, and it was . 
pointed out that the word u southerly ” was applied in the treaty 
to the Straits of Fuca as well as to the unnamed channel.

Passing from the geographical question to the intention of 
the treaty, Mr. Campbell argued that it was conclusively shown 
by contemporary evidence that the Canal de Haro was the 
channel proposed by Great Britain and accepted by the United 
States; and in this relation he referred to the report of Mr. 
McLane to Mr. Buchanan, of May 18, 1846, to the submission 
of this report by President Polk with the treaty to the Senate, 
and to Mr. Benton’s speech. The only claim, said Mr. Camp
bell, that he had been able to find on the part of the British 
Government that Eosario Strait was the channel was in the 
note of Mr. Crampton to Mr. Buchanan, of January 13,1848, in 
which it was suggested that the channel intended by the treaty 
was the nameless channel marked on the chart of Vancouver. 
In making this suggestion, Mr. Crampton bad observed that, as 
it was believed that this channel was the only one in that part 
of the gulf that had been surveyed and used, it “ seemed 
natural to suppose” that the negotiators of the Oregon con
vention, in employing the word “ chan nel,” had that particular 
channel in view. Mr. Crampton did not attempt to assert that 
the Eosario Strait was the channel intended in the treaty, or 
that the upeculiar wording” of the treaty required, as the 
British commissioner had contended, the adoption of that chan
nel. Moreover, the claim that it was the only channel that had 
been surveyed and used was obviously erroneous, since the 
Canal de Haro had been surveyed and used by the Spanish 
Government as well as by the Government of the United States.
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British Commission
er's Reply.

As to the intention of the treaty, the British 
commissioner replied that Mr. McLaneand Mr. 
Benton were not the actual negotiators of the 

treaty; that Mr. McLane merely said that the proposition 
which he described would “most probably” be made; that, in 
reality, it was not made, and that the fact that no channel was 
named in the treaty was evidence that the Canal de Haro was 
not intended. To show that the Canal de Haro could not have 
been the only channel considered in the United States as the 
true channel at and after the making of the treaty, the British 
commissioner cited a map of Oregon and Upper California 
(published in the city of Washington in 1848) “drawn by 
Charles Preuss, under the order of the Senate of the United 
States,” in which the boundary line ran through the Eosario 
Strait; also “a diagram of a portion of Oregon Territory,” by 
the surveyor general of Oregon, dated October 21, 1852, in 
which the same line was laid down. The British commissioner 
further said that his own opinion as to the true line had been 
confirmed by his having been officially informed “by high and 
competent authority” that Eosario Strait was the channel con
templated by the British Government in the treaty. The 
“authority” referred to, as was finally disclosed, was the Earl 
of Clarendon, the British foreign secretary.

The American commissioner answered that 
American Commis- prenss?s lliap was inaccurate, and was not 

sioner’s Answer. , „ , ,, ,made with reference to the boundary ques
tion, and that while it did not draw the line through the Canal 
de Haro, neither did it draw it through the Eosario Strait. As 
to the map of the surveyor-general of Oregon, it bore no official 
relation to the boundary question. The American commis
sioner referred to a map published by Arrowsmith in London 
in 1849, in which the Canal de Haro was given as the bound
ary. The American commissioner also adverted to the fact 
that the statement of the Earl of Clarendon, adduced by the 
British commissioner, did not disclose the authority on which 
it was based.

The British commissioner finally offered to
Rejection of Compro- trea£ Quif 0f Georgia as one channel, and 

mise. all the channels between the islands lying be
tween that gulf and the Straits of Fuca as one channel, and to 
make the boundary run through the middle of it, so far as 
the islands would permit, so as to give the island of Sail Juaq
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to Great Britain and the rest of the islands to the United 
States. This offer was made by the British commissioner with
out- prejudic e to the right of his government to reject it. The 
American commissioner refused to entertain it, being, as he 
declared, unalterably convinced that the claim of the United 
States to the Canal de Haro was perfect.

It has been stilted that it was ascertained 
British Commission- jn ^he course of the discussions between Mr.

ei^s Special In
structions. Campbell and Captain Prevost that the latter 

had instructions- besides those which were ex
hibited in the first instance to Mr. Campbell. An extract from 
his additional instructions was communicated by Lord Malmes
bury to Mr. Dallas on February 22, 1859. In this extract it 
was not asserted that the Eosario Strait was intended as the 
actual line of the treaty; but it was stated that a line drawn 
down the middle of the Gulf of Georgia would pass just to the 
eastward of the Matia group, at the head of the Eosario Strait, 
and being prolonged from thence nearly due south would pass 
through Eosario Strait into the Strait of Juan de Fuca. It 
appeared, it was said, to Her Majesty’s Government that this 
line was so clearly and exactly in accordance with the terms of 
the treaty that it might be hoped that the British commissioner 
would have no difficulty in inducing the American commis
sioner to acquiesce in it. If however, the instructions contin
ued, the American commissioner would not adopt this line, the 
British commissioner would be at liberty, if he should be of 
opinion that the claims of Her Majesty’s Government to Eo
sario Strait could not be substantiated, to adopt any other 
intermediate channel on which he and the United States com
missioner might agree as substantially in accordance with the 
description of the treaty.

After the close of their discussions the Amer-
MUita-ry Oeeupanon jcan an(| British commissioners continued their 

of San Juan Island. .
explorations and surveys of the waters and 

islands involved in the dispute. In 1859 an incident occurred 
of an exciting nature. The Hudson’s Bay Company had an 
establishment on San Juan Island lor the purpose of raising 
sheep, and on another part of the island there were twenty- 
five American citizens, with their families. A pig belonging 
to the company having been killed, one of the American citi
zens was charged with having shot it; and a threat was made 
by an officer of the company to arrest him pnd take him to
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Victoria for trial under British law. Chiefly oil the strength 
of this incident General Harney, who commanded the military 
forces of the United States in that quarter, on the 27th of July 
assumed military occupation of the island with the declared 
object of protecting the inhabitants against the incursions of 
Indians and against the interference of the British authorities 
in Vancouver in controversies between citizens of the United 
and the Hudson’s Bay Company. In the critical situation cre
ated by this act, General Scott was, on the 16th of September 
1859, instructed to proceed to Washington Territory to assume 
immediate command of the United States forces on the Pacific, 
and if possible to arrange for a joint occupation in the spirit 
of Mr. Marcy’s letter to Governor Stevens. General Scott 
arrived on the scene in the latter part of October, and an 
arrangement for the joint military occupation of the islands 
was promptly concluded.1

During the years 1859 and 1860 the discus- 
DClayS tion1^0^" s*on as t() boundary was continued by Mr.

’ Cass and Lord Lyons, and on the 10th of De
cember 1860 the latter, no approach to a direct agreement 
having been made, proposed arbitration by the King of the 
Netherlands, the King of Sweden and Norway, or the Presi
dent of Switzerland. To this proposition no reply appears to 
have been made, and for several years the discussion was dis
continued.2 In 1866 the attention of the Government of the 
United States was recalled to the unsettled state of the ques
tion by conflicts between its own civil and military authorities, 
the latter being required to prevent the exercise of civil juris
diction on the disputed islands, while the former insisted upon 
exercising it and proceeded to punish those who prevented 
them from doing so.

On the 14th of January 1869 Mr. Reverdy 
Johnson and Lord Clarendon concluded a con
vention for the submission of the boundary 

question to the arbitration of the President of the Swiss Con
federation. It authorized the arbitrator to determine the line 
intended by the treaty of 1846, and, if he should be unable to 
do so, to determine upon some line which, in his opiuion, would

J ohnson-Clarendon 
Convention.

1A characteristic and amusing account of this incident may he found in 
the Memoirs of Lieutenant-General Scott, LL.D., Written by Himself, II, 
604-606.

2 S. Ex. Doc. 29, 40 Cong. 2 sess. 5, 265.
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furnish an equitable solution of the difficulty and be the near
est approximation that could be made to an accurate construc
tion of the words by which the line was described.1 This 
convention was submitted to the Senate, but no vote on it was 
taken. It was understood that it was not favorably regarded 
by the Senate; and the period prescribed for its ratification 
was permitted to expire.2

When the Joint High Commission between
Jomt High Commis- ^ United states and Great Britain met in 

sion, 1871.
Washington in 1871, the subject of the north

western boundary came before it as one of the unsettled ques
tions which affected u the relations of the United States towards 
Her Majesty’s possessions, in Xortli America.”3

On the 15th of March the British commis- 
Preliminary Discus- sjoners jn pursuance of their instructions,

proposed that an arbitration of the question 
should be effected on the basis of the Johnson-Clarendon con
vention. This proposal the American commissioners declined, 
at the same time expressing a wish that an effort should be 
made to settle the question in the Joint High Commission. 
The British commissioners assented to this, and set forth the 
reasons which induced them to regard Itosario Strait as the 
channel described in the treaty of 184C. The American com
missioners replied, presenting the reasons which induced them 
to regard the Canal de Haro as the true channel; and they 
also produced in support of their views some original corre
spondence of Mr. Edward Everett, to which no allusion had 
been made in previous discussions of the question.

By this correspondence it appeared that Mr.
New Evidence. Everett, during his mission to England, from

1842 to 1845, frequently discussed the north
western boundary with Lord Aberdeen on the basis of the 
forty-ninth parallel, with such a deflection as to give all of Van
couver’s Island to Great Britain. It also appeared that during 
the controversy preceding the conclusion of the treaty of 1846, 
Mr. William Sturgis, of Boston, was in confidential correspond
ence with Mr. Bancroft, his relative, then of President Polk’s 
Cabinet, and also with Mr. Joshua Bates, of London, a mem
ber of the house of the Barings. In January 1845 Mr. Stur
gis delivered a lecture on the Oregon question, the substance

1 Dip. Cor. 1868, part 1, pp.400, 401.
2 For. Del. 1873, part 3, pp. 376, 405.
s For. Rel. 1873, part 3, pp. 383-386,



of which was published in a pamphlet.1 This pamphlet and 
Mr. Sturgis’s letters were communicated by Mr. Bates to Lord 
Aberdeen, and Mr. Bates stated in one of his letters to Mr. 
Sturgis that Lord Aberdeen had informed him that he con
sidered the pamphlet a fair, practicable, and sensible view 
of the subject, and that it had been read by all the ministers. 
Mr. Everett, in a confidential dispatch to Mr. Calhoun of April 
2, 1845, stated that “ a person very high in the confidence of 
the government, but not belonging to it,” had informed him 
that he considered Mr. Sturgis’s view of the Oregon question 
as fair and candid. In his pamphlet Mr. Sturgis took the 
ground that both parties would attain their object in securing 
a just result “by adopting as the boundary a continuation of 
the parallel of 49° across the Rocky Mountains to tide-water, 
say to the middle of the 4Gulf of Georgia’; thence by the 
northernmost navigable passage (not north of 49°) to the 
Straits of Juan de Fuca, and down the middle of these Straits 
to the Pacific Ocean; the navigation of the Gulf of Georgia, 
and the Straits of Juan de Fuca to be forever free to both par
ties, all the islands and other territory lying south and east of 
this line to belong to the United States, and all north and west 
to Great Britain. By this arrangement,” continued Mr. Stur
gis, “ we should'yield to Great Britain the portion of Quadra 
and Vancouver’s Island that lies south of latitude of 49°, 
which, in a territorial point of view, is of too little importance 
to deserve a moment’s consideration; and both parties would 
secure for a considerable extent a well defined natural bound
ary, about which there could hereafter be no doubt or dis
pute. Will Great Britain accede to this1? I think she will.” 
In a letter to Mr. Archibald Campbell of May 29, 1858, Mr. 
Everett, referring to the pamphlet and correspondence of 
Mr. Sturgis, observed that as the “ radical principle” of the 
boundary was the forty-ninth degree of latitude, and the only 
reason for departing from it was to give the whole of Van
couver’s Island to the party acquiring the largest part of it, 
“the deflection from the 49th degree southward should be 
limited to that object, and the nearest channel adopted which 
fulfills the above conditions.”2 *

1 The Oregon Question: Substance of a Lecture before the Mercantile 
Library Association, Delivered January 22, 1845, by William Sturgis. Bos
ton : Jordan, Swift & Wiley, 1845.

2S. Ex. Doc. 29, 40 Cong. 2 sess. 50-51; Papers relating to the Treaty of
Washington, V. 27-38.
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The British commissioners found in thecorre- 
Proposais and Coun- Sp0n(jence 0f Mr. Everett nothing to induce

them to change the opinion which they had 
previously expressed, and they asked whether the American 
commissioners had any further proposal to make. The Amer
ican commissioners proposed to abrogate that part of the treaty 
of 1846 which was in dispute and rearrange the boundary line. 
This proposal the British commissioners at a subsequent con
ference declined, and on the 19th of April they offered to adopt 
the middle channel—generally known as the Douglas Channel— 
as that through which the boundary line should run, with the 
understanding that all the channels through the archipelago 
should be free and common to both parties. The American 
commissioners declined this offer and proposed the Haro Chan
nel, with a mutual agreement that no fortifications should be 
erected by either party to obstruct or command it, and with 
proper provisions as to any existing proprietary rights of Brit
ish subjects in the island of San Juan. The British commis
sioners replied that, convinced of the justice of their view of the 
treaty, they could not abandon it except after a fair decision by 
an impartial arbitrator. They therefore renewed their proposal 
of arbitration. The American commissioners replied that as 
their last proposition, which they had hoped would be accepted, 
had been declined, they would, should the other questions be
tween the two governments be satisfactorily adjusted, agree to 
a reference to arbitration to determine whether the line should 
run through the Haro Channel or through the Eosario Strait, 
upon condition that either government should have the right 
to include in the evidence to be considered by the arbitrator 
such documents, official correspondence, and other official or 
public statements bearing on the subject of reference as it might 
consider necessary to the support of its case. To this condition 
the British commissioners agreed; but they proposed that the 
arbitrator should have the right to draw the boundary through 
an intermediate channel. The American commissioners decli ned 
this proposal, stating that they desired a decision, not a com
promise. They also declined a proposal of the British commis
sioners to declare the proper construction of the treaty of 1846 
to be that all the channels were to be open to navigation by both 
parties. They said that they did not so construe the treaty, 
and therefore could not assent to such a declaration. This dis
cussion continued till the 22d of April, when Articles XXXIV. 
to XLII. of the treaty, for the arbitration of the controversy, 
were agreed to.
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By these articles it was provided that the 
Emperor of Germany regpective claimg of the United States and 

as Arbitrator. Qrea^ Britain to the Canal de Haro and the 
Bosario Straits should be submitted to the u arbitration and 
award of His Majesty the Emperor of Germany,” who should 
decide, u finally and without appeal, which of those claims is 
most in accordance with the true interpretation of the Treaty 
of June 15,1846.” It was also provided that each party should 
submit to the arbitrator a written or printed statement, and 
that each should have the right to reply to the statement of 
the other. The arbitrator was authorized to proceed in the 
arbitration either in person or by a person or persons named 
by him for that purpose.

The negotiations which resulted in the conclusion of this 
agreement of arbitration justified, as may be surmised by the 
foregoing summary of them, the contentious and almost tur
bulent history of the subject. The difficulty in effecting a 
settlement was enhanced by reports as to the strategic impor
tance, from a military point of view, of the possession of San 
Juan Island. In reality, this question of the water boundary 
constituted one of the most troublesome of all the subjects 
with which the Joint High Commission was required to deal, 
and perhaps came nearer than any other to precipitating an 
unsuccessful termination of its labors.1

For the conduct of its case before the arbi- 
American Agent, trator the Government of the United States 

chose as its representative George Bancroft, 
who, by his historical studies, as well as by his practical famil
iarity with the subject, which he gained as a member of the 
cabinet of Polk and as minister of the United States in Lon
don, was preeminently fitted for the task. When the case ol 
the United States was committed to his charge he was minister 
at Berlin, a post in which he had already rendered illustrious

1 Earl de Grey in the House of Lords, June 12, 1872, in defending the 
Treaty of Washington, said that Earl Derby adopted an easy mode of 
criticising the treaty in respect of questions which he did not desire to 
discuss by merely declaring that they were of no importance and that they 
could be settled with the utmost facility. “My noble friend,” said Earl 
de Grey, “took as an instance the case of the island of San Juan; but so 
far from that question being settled with the utmost facility, it was one 
of those which caused us the greatest trouble. The United States com
missioners raised great difficulties on the subject, and we were obliged to 
insist strongly upon the views of Her Majesty's Government with respect 
to it.” (Hansard, CCVI, 1865.)
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services and which he con tinned to hold till his resignation of 
it in 1874. “The treaty of which the interpretation is referred 
to Your Majesty’s arbitrament,” said Mr. Bancroft in his memo
rial to the arbitrator, ‘ was ratified more than a quarter of a 
century ago. Of the sixteen members of the British cabinet 
which framed and presented it for the acceptance of the United 
States, Sir Bobert Peel, Lord Aberdeen, and all the rest but 
one, are no more. The British minister at Washington who 
signed it, is dead. Of American statesmen concerned in it, the 
minister at London, the President and Vice-President, the Secre
tary of State, and every one of the President’s constitutional 
advisers, except one, have passed away. I alone remain, and 
after finishing the three score years and ten that are the days 
of our years, am selected by my country to uphold its rights. 
Six times the United States had received the offer of arbitra
tion on their northwestern boundary, and six times had refused 
to refer a point where the importance was so great and the 
right so clear. But, when consent was obtained to bring the 
question before Your Majesty, my country resolved to change 
its policy, and in the heart of Europe, before a tribunal from 
which no judgment but a just one can emanate, to explain the 
solid foundation of our demand, and the principles of modera
tion and justice by which we have been governed. The case 
involves question of geography, of history, and of international 
law; and we are glad that the discussion should be held in the 
midst of a nation whose sons have bren trained in those sci
ences by a Carl Bitter, a Banke, and a Heffter.”

The representative of Great Britain before 
British Agent, the arbitrator was Admiral James C. Prevost.

His connection with the subject related back 
to the year 1856, when, a captain in the royal navy, he went 
to the northwest coast as British commissioner to cooperate 
with the commissioner of the United States in the demarca
tion of the boundary. His knowledge of the controversy was 
comprehensive and thorough, and, like that of Mr. Bancroft, 
was enlivened by participation in the making of its history.

On the 29th of July 1871 Mr. Bancroft and 
Presentation of British charge d’affaires at Berlin delivered 

' at the foreign office formal notes, identical in 
terms, addressed to Prince Bismarck, chancellor of the Empire, 
requesting the Emperor to accept the office of arbitrator. On 
the 1st of the following September Mr. Von Thile, the German
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secretary of state, formally replied, conveying the Emperor’s 
acceptance. The American case, or memorial, was delivered 
at the foreign office on the 12th of December, and the British 
case on the 15th. The second and definitive statement of Great 
Britain was presented in the same manner on the 10th of the 
following June, and that of the United States on the 11th.1 

. In such hands as those of Mr. Bancroft and
The^^rdr°r S A(*miral Prevost? ^ is needless to say that 

nothing was lacking in the presentation of the 
claims of either government. The first and final statements of 
both governments, in which the arguments advanced in the 
prior discussions were elaborated and supported with great 
ability, were, together with the accompanying evidence, refer
red by the Emperor to three experts, Dr. Grimm, vice-president 
of the supreme court at Berlin; Dr. Kiepert, the eminent pupil 
of Carl Bitter; and Dr. Goldschmidt, a member of the supreme 
commercial court at Leipsic, each of whom made a report. 
On the 21st of October 1872 the Emperor rendered an award, 
holding that the claim of the United States that the boundary 
should be drawn through the Haro Channel was “most in ac
cordance with the true interpretations ” of the treaty of 1846. 
The text of the award, in German and in English, is as follows:

Wir Wilhelm von Gottes Gnaden, Deutscher Kaiser, Konig 
von Preussen, &c., &c., &c.

Kach Einsiclit des zwischen den Begierungen Hirer Briti- 
schen Majestiit und der Yereinigten Staaten von Amerika 
gescldossenen Vertrages de dato Washington den Gten Mai,2 
1871, Inhalts dessen die gedachten Begierungen die unter 
ihnen streitige Frage: ob die Grenzlinie, welche nach dem 
Yertrage de dato Washington den 15ten Juni, 1846, nachdem 
sie gegen Westen langs des 49ten Grades Nordlicher Breite 
bis zur Mitte des Kanals, welcher das Eestland von der Yan- 
couver Insel trennt, gezogen worden, siidlich durch die Mitte 
des gedachten Kanals und der Fuca Meereuge bis zum Stillen 
Ocean gezogen werden soil, duxch den Bosario-Kanal, wie 
die Begierung Ihrer Britischen Majestat beansprucht, oder 
durch den Haro-Kanal, wie die Begierung der Yereinigten 
Staaten beansprucht, zu ziehen sei, Unserem Schiedsspruche 
unterbreitet haben, darait Wir endgiiltig und ohne Berufung 
entscheiden, welcher dieser Anspriichemit derrichtigen Ausle- 
gung des Yertrages vom 15ten Juni, 1846, am meisten im 
Einklange stehe;
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Each Anhorung des Tins von den durch Uns berufenen Sach- 
nnd Rechtskundigen liber den Inhalt der gewecliselten Denk- 
schriften und deren Anlagen erstatteten Yortrages,

Haben den nachstehenden Sckiedsspruch gefallt—
Mit der richtigen Auslegung des zwischen den Begierungen 

Ihrer Britischen Majestat und der Yereinigten Staaten von 
Amerika geschlossenen Yertrages de dato Washing!on den 
15ten Juni, 1846, steht der Ansprucli der Begierung der Yerei
nigten Staaten am meisten im Einklange, dass die Grenzlinie 
zwischen den Gebieten Ihrer Britischen Majestat und den 
Yereinigten Staaten durch den Haro Kanal gezogen: werde.

Urkundlicli unter Unserer Hochsteigenhandigen Unter- 
schrift und beigedrucktem Kaiserlichen Insiegel.

Gegeben Berlin den 21 ten October, 1872.
[L- s.] Wilhelm.

[Translation.]

We, William, by the grace of God, German Emperor, King of 
Prussia, &c., Ac., Ac.

After examination of the treaty concluded at Washington 
on the 6th of May, 1871, between the Governments of Her 
Britannic Majesty and of the United States of America, ac
cording to which the said Governments have submitted to our 
arbitrament the question at issue between them, whether the 
boundarydine which, according to the Treaty of Washington 
of June 15,1846, after being carried westward along the forty- 
ninth parallel of northern latitude to the middle of the chan
nel which separates the continent from YancouvePs Island, is 
thence to be drawn southerly through the middle of the said 
channel and of the Fuca Straits to the Pacific Ocean, should 
be drawn through the Rosario Channel as the Government of 
Her Britannic Majesty claims, or through the Haro Channel 
as the Government of the United States claims; to the end 
that we may finally and without appeal decide which of these 
claims is most in accordance with the true interpretation of 
the treaty of June 14, 1846.

After hearing the report made to us by the experts and jurists 
summoned by us upon the contents of the interchanged memo
rials and their appendices—

Have decreed the following award:
Most in accordance with the true interpretations of the treaty 

concluded on the 15th of June, 1846, between the Governments 
of Her Britannic Majesty and of the United States of America, 
is the claim of the Government of the United States that the 
boundary-line between the territories of Her Britannic Maj
esty and the United States should be drawn through the Haro 
Channel.
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Authenticated by our autographic signature and the impres
sion of the imperial great seal.

Given at Berlin, October the 21st, 1872.
[l. s.J William.

“The award,” said Mr. Bancroft, “was a 
Acceptance of grievous disappointment to Admiral Prevost.

Award. # * * Up to the last moment he confidently
expected a decision in his favor.”1 The British Government 
was subsequently criticised in the House of Commons for hav
ing agreed to limit the arbitration to the Rosario and Haro 
channels, instead of leaving it open to the arbitrator to take an 
intermediate channel.2 But the award was promptly and fully 
accepted, and both parties in the usual manner expressed their 
thanks to the imperial arbitrator. The British Government, 
on receiving a copy of the award, spontaneously directed the 
withdrawal of the detachment of royal marines from San Juan 
Island, and brought the joint occupation to an end.3

On the 10th of March 1873 a protocol was 
Definition of Water signed at Washington by Hamilton Fish, Sec

Boundary. retary of State, on the part of the United 
States, and by Sir Edw ard Thornton, British minister to the 
United States, and Admiral Prevost, boundary commissioner, 
on the part of Great Britain, by which the San Juan water 
boundary was ultimately fixed and determined. By this pro
tocol the line was fully defined; and it was also traced out and 
marked on four identical charts, which were duly signed, and 
of which two were retained by each government. A reproduc
tion of this chart was printed, together with the protocol, in 
the first volume of the Foreign Relations of the United States 
for 1873. The protocol is as follows:

uProtocol of a conference at Washington, March 10,1873, respect
ing the northwest water-boundary.

“ Whereas it was provided by the first article of the treaty 
between the United States ol America and Great Britain, 
signed at Washington on the 15th day of June, 1846, as follows:

Article I.
“‘From the point on the forty-ninth parallel of north lati

tude, where the boundary laid down in existing treaties and 
conventions between the United States and Great Britain
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1 Papers relating to the Treaty of Washington, V. 268.
2 For. Rel. 1873, I. 357 et seq.
s Papers relating to the Treaty of Washington, Y. 270-271.
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terminates, the line of boundary between the territories of the 
United States and those of Her Britannic Majesty.shall be 
continued westward along the said forty-ninth parallel of north 
latitude, to the middle ot the channel which separates the con- 
tment from Vancouver’s Island; and thence southerly, through 
the middle ot the said channel, and of Fuca Straits, to the 
Facihc Ocean: Provided, however, That the navigation of the 
whole of the said channel, and straits south of the forty-ninth 
parallel of north latitude remain free and open to both parties ?

“And whereas it was provided by the XXXIVth Article of 
the treaty between the United States of America and Great 
Britain, signed at Washington on the 8th of May, 1871, as 
follows: 7 7

“‘Article XXXIV.

“‘Whereas it was stipulated by Article I of the treaty con
cluded at Washington on the 15tlt of June, 1846, between the 
United States and Her Britannic Majesty, that the line of 
boundary between the territories of the United States and 
those of Her Britannic Majesty, from the i>oint on the 49th 
parallel of north latitude up to which it had already been 
ascertained, should be continued westward along the said 
parallel of north latitude to the middle of the channel which 
separates the continent from Vancouver’s Island, and thence 
southerly, through the middle of the said channel and of Fuca 
Straits, to the Pacific Ocean; and whereas the commissioners 
appointed by the two high contracting parties to determine 
that Portion of the boundary which runs southerly through 
the middle of the channel aforesaid were unable to agree upon 
the same; and whereas the Government of Her Britannic 
Majesty claims that such boundary-line should, under the 
terms of the treaty above recited, be run through the Eosario 
Straits, and the Government of the United States claims that 
it should be run through the Canal de Haro, it is agreed that 
the respective claims of the Government of the United States 
and oi the Government of Her Britannic Majesty shall be 
submitted to the arbitration and award of His Majesty the 
Emperor of Germany, who, having regard to the above-men
tioned article of the said treaty, shall decide thereupon, finally 
and without appeal, which of those claims is most in accord 
1846’Wlth the tme i,lterI)retation of the treaty of June 15,

“And whereas, His Majesty the Emperor of Germany, has, by 
his award.dated the 21st of October, 1872, decided that ‘ Mit 
der richtigen Auslegung des zwischen den Begierungen Ihrer 
Britischen Majestatunu der Vereinigten Staaten von Amerika 
gescMossenen Vertrages de dato Washington den 15 Juni, 
184b, steht der Auspruch der Regierung der Vereinigten 
Staaten am meisteu ini Eiuklauge, dass die Grenzlinie zwischen



den Gebieten Ihrer Britischen Majestat und den Yereinigten 
Staaten durch den Haro-Kanal gezogen werde.’

“The undersigned, Hamilton Fish, Secretary of State of the 
United States, and the Eight Honorable Sir Edward Thornton, 
one of Her Majesty’s Most Honorable Privy Council, Knight 
Commander of the Most Honorable Order of the Bath, Her 
Britannic Majesty’s Envoy Extraordinary and Minister Pleni
potentiary to the United States of America, and. Bear-Admiral 
James Charles Prevost, Commissioner of Her Britannic Majesty 
in respect of the boundary aforesaid, duly authorized by their 
respective Governments to trace out and mark on charts pre
pared for that purpose, the line of boundary in conformity with 
the award of His Majesty, the Emperor of Germany, and to com
plete the determination of so much of the boundary-line between 
the territory of the United States and the possessions of Great 
Britain as was left uncompleted by the commissioners hereto
fore appointed to carry into effect the first article of the treaty 
of 15th June, 1846, have met together at Washington, and have 
traced out and marked the said boundary-line on four charts, 
severally entitled, ‘Kortli America, West Coast, Strait of Juan 
de Fucajand the channels between thecontinent and Vancouver 
Id, showing the boundary line between British and American 
possessions, from the admiralty surveys by Captains H. Kel- 
lett, E. FT., 1847, and G. II. Eichards, E. K., 1858-1862;’ and 
and having on examination agreed that the lines so traced out 
and marked on the respective charts are identical, they have 
severally signed the said charts on behalf of their respective 
Governments, two copies thereof to be retained by the Govern
ment of the United States, and two copies thereof to be 
retained by the Government of Her Britannic Majesty, to serve, 
with the ‘definition of the boundary-line,’ attached hereto, 
showing the general bearings ot the line of boundary as laid 
down on the charts, as a perpetual record of agreement between 
the two Governments in the matter of the line of boundary be
tween their respective dominions under the first article of the 
treaty concluded at Washington on the 15th of June, 1846.

“ In witness whereof, the undersigned have signed this proto
col, and have hereunto affixed their seals.

“Done in duplicate at Washington, this tenth day of March, 
in the year 1873.

“Hamilton Fish.
“Edwd. Thornton.
“James C. Prevost.”

“Definition of the boundary-line.

“The chart upon which the boundary-line between the British 
and the United States possessions is laid down is entitled 
‘Korth America, West Coast, Strait of Juan de Fuca, and the 
channels between the continent and Vancouver Id, showing the

THE SAN JUAN WATER BOUNDARY. 233

SEAL.
SEAL.
SEAL.



boundary-line between British and American possessions, from 
the admiralty surveys by Captains H. Kellett, E. K., 1847, and
G. H. Richards, R. 1ST., 1858-1862.’

“The.boundary line thus laid down on the chart is a black 
line shaded red on the side of the British possessions, and blue 
on the side of the possessions of the United States.

“ The boundary-line thus defined commences at the point on 
the 49th paralled of north latitude on the west side of Point 
Roberts, which is marked by a stone monument, and the line 
is continued along the said parallel to the middle of the chan
nel which separates the continent from Vancouver Island, that 
is to say, to a point in longitude 123° 19' 15“ IV., as shown in 
the said chart. It then proceeds in a direction about S. 50° E. 
(true) for about fifteen geographical miles, Avhen it curves to 
the southward, passing equidistant between the west point of 
Patos Island and the east point of Saturna Island, until the 
point midway on a line drawn between Turnpoint, on Stewart 
Island, and Fairfax Point, on Moresby Island, bears S. 68° W., 
(true) distant ten miles; then on a course S. 78° W., (true) ten 
miles to the said point midway between Turnpoint, on Stewart 
Island, and Fairfax Point, on Moresby Island, thence on a 
course about S. 12° 30' E. (true) for about eight and three-quar
ter miles to a point due east, one mile from the northernmost 
Kelp Reef, which reef on the said chart is laid down as in lati
tude 48° 33' north, and in longitude 123° 15' west; then its 
direction continues about S. 20° 15' E., (true,) six and one- 
eighth miles to a point midway between Sea Bird Point, on 
Discovery Island, and Pile Point, on San Juan Island; thence 
in a straight line S. 45° E., (true,) until it touches the north 
end of the middle bank in between 13 and 18th fathoms of 
water; from this point the line takes a general S. 28° 30' W. 
direction (true) for about ten miles, when it reaches the centre 
of the fairway of the Strait of Juan de Fuca, which, by the 
chart, is in the latitude of 48° 17' north and longitude 123° 
14' 40“ W.

“ Thence the line runs in a direction S. 73° W. (true) for twelve 
miles, to a point on a straight line drawn from the light house 
on Race Island to Angelos Point, midway between the same.

“ Thence the line runs through the centre of the Strait of Juan 
de Fuca, first, in a direction E. 80° 30' W., about 5£ miles to 
a point equidistant on a straight line betweeu Beeehey Head, 
on Vaucxraver Island, and Tongue Point, on the shore of Wash
ington Territory; second, in a direction E. 76° W., about 131 
miles to a point equidistant in a straight line between Sher- 
ringham Point, on Vancouver Island, and Pillar Point on the 
shore of Washington Territory; third, in a direction X. 68° W., 
about 30f miles to the Pacific Ocean, at a point equidistant 
between Bonilla Point, on Vancouver Island, and Tatooch Is
land light house on the American shore, the line between the 
points being nearly due north and south, (true.)
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“The courses and distances as given in the foregoing descrip
tion are not assumed to be perfectly accurate, but are as nearly 
so as is supposed to be necessary to a practical definition of 
the line laid down on the chart and intended to be the bound
ary-line.

“Hamilton Fish.
“ Edwd. Thornton.
“James 0. Prevost.7’

In his annual message of December 2,1872, 
other Boundaries. President Grant, referring to the award of the 

Emperor of Germany, said: “ This award con- 
iirms the United States in their claim to the important 
archipelago of islands lying between the continent and Van
couver’s Island, * * * and leaves us, for the first time
in the history of the United States as a nation, without a 
question of disputed boundary between our territory and 
the possessions of Great Britain on this continent.”1 When 
this statement was made, the question which has since arisen 
as to the boundary between Alaska and the British posses
sions, from the southernmost point of the Prince of Wales 
Island, in north latitude 54° 40', to the fifty-sixth degree of 
north latitude, under the treaty between Great Britain and 
Russia of 1825, had not been raised. Moreover, the boundary 
between the United States and the British possessions from 
the northwest angle of the Lake of the Woods to the summit 
of the Rocky Mountains, though it was clearly defined in the 
second article of the treaty of October 20,1818, had not been 
surveyed and adjusted. By an act of Congress of March 19, 
1872, entitled “An act authorizing the survey and marking 
of the boundary between the territory of the United States 
and the possessions of Great Britain from the Lake of the 
Woods to the summit of the Rocky Mountains,” the President

1 Annual Message, December 2,1872. The disagreement of the commis
sioners in 1857 as to the San Juan water boundary did not prevent the 
running of the line under the treaty of 1846 from the Rocky Mountains to 
the Gulf of Georgia. This line was surveyed and marked by commission
ers prior to 1870. On February 24 in that year Mr. Fish, Secretary of 
State, and Mr. Thornton, British minister, signed a protocol declaring 
that seven maps, certified and authenticated under the signatures of 
Archibald Campbell, Esquire, the commissioner of the United States, and 
Col. John Summer field Hawkins, Her Britannic Majesty’s commissioner, 
and on which the boundary in question was traced, were approved, agreed 
to, and adopted by both governments. (Treaties and conventions of the 
United States, 1776-1887, p. 440.)
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was authorized to cooperate with the Government of Great 
Britain in the appointment of a joint commission to determine 
the boundary between these points. On the part of the United 
States, Archibald Campbell was appointed commissioner; on 
the part of Great Britain, Maj. D. R. Cameron; and engineeer 
officers were detailed for the performance of the work. The 
labors of the commission were concluded in 1876. The final 
records and maps were signed in London on the 29th of May 
in that year, and a protocol was drawn up and signed setting 
forth the commission’s final proceedings. “At the time of the 
passage of the act of 1872 the boundary * * * from the
Atlantic to the northwest angle of the Lake of the Woods, 
and the land line * * * from the summit of the Rocky
Mountains to the Georgian Bay” had “been surveyed and 
adjusted.”1 2

1 Report of Mr. Fish, Sec. of State, Feb. 23, 1877, S. Ex. Doc. 41,44 Cong.
2 sess. The statement that the line from the Atlantic to the northwest 
angle of the Lake of the Woods had beeii “surveyed and adjusted” was 
not entirely accurate. Of the line from the Pigeon River to the Lake of 
the Woods there has been no joint survey. (H. Report 1310, 54 Cong. 
1 sess.) “The Canadian government has not waited for a joint survey to 
inform itself concerning the actual condition of the boundary, but it has 
quietly sent out a party of surveyors at its own expense to trace the line 
from Pigeon Point to the Lake of the Woods. The work was ordered by 
the commissioner on international boundaries, and is in charge of A. J. 
Brabazon, for the past three years engaged on the Alaskan boundary sur
vey, who is now on the way to Ottawa to report. He is satisfied that the 
Treaty of Washington is in agreement with the physical features.” (State
ment of July 27, 1896. See Minnesota’s Northern Boundary, by Alexander 
N. Winchell, Minnesota Historical Society Collections, Vol. VIII. part 2
p. 212.)



CHAPTER VIII.

CLAIMS OF THE HUDSON’S BAY AND PUGET’S 
SOUND AGRICULTURAL COMPANIES: COMMIS
SION UNDER THE TREATY OF JULY 1, 1863.

In the treaty of June 15, 1846, the history
^^ciaimantf ^ ^as Just ^een narTated, certain stipu-

’ lations were inserted for the protection of the 
Hudson’s Bay Company and the Puget’s Sound Agricultural 
Company, two British organizations, whose interests the divi
sion of the Oregon territory between two independent powers 
necessarily affected. The Hudson’s Bay Company had large 
possessions in the territory, and exercised important powers of 
government. It possessed, under its charter, the power to 
make ordinances for the government of the persons employed 
by it, and also power to exercise jurisdiction in all matters, 
civil and criminal. It obtained a grant in 1838, for a period of 
twenty-one years, of an exclusive license to trade with the In
dians in all such parts of North America north and west of the 
territories of the United States as should not belong to the 
British provinces in North America or to a foreign power, sub
ject to the proviso that nothing in the grant should be con
strued to authorize the company “to claim or exercise any 
trade with the Indians on the northwest coast of America to the 
westward of the Stony Mountains, to the prejudice or exclusion 
of any of the subjects of any foreign States who, under or by 
force of any convention for the time being between us and such 
foreign States respectively, may be entitled to and shall be 
engaged in the said trade.” The Puget’s Sound Agricultural 
Company, which was an accessory organization formed for the 
purpose of conducting agricultural operations, was organized 
in December 1840 under the protection and auspices of the 
Hudson’s Bay Company.

Within that part of the Oregon territory 
The Companies’ w]1jc]1 fej| to the United States by the treaty

P0SS6SS1011.fi v v
* of 1846, the Hudson’s Bay Company then 

had thirteen establishments, the chief of which was Fort
237
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Vancouver, a fortified settlement, with the governor’s house 
and various other buildings. Besides this there were, in what 
became the Territory of Washington, establishments at Cape 
Disappointment, Chinook Point, Caweeman, Fort Colville, Flat 
Heads, Kootenais, and Okanagan; and, in what became the 
Territory of Oregon, at Fort Umpqua, Champooeg, Walla 
Walla, Fort Hall, and Fort Boisee. The Puget’s Sound Agri
cultural Company had two establishments in Washington 
Territory, Nisqually and the Cowlitz farms.

For the protection of the interests of these
Treaty of 1846. companies three articles—those numbered II.,

III., and IV.—were inserted in the treaty of 
1846. By Article II. it was provided that the navigation of 
the great northern branch of the Columbia Itiver, where it lies 
within the United States, down to its entrance into the main 
stream of the Columbia, and of the latter to the ocean, should 
be free and open to the Hudson’s Bay Company and to all 
British subjects trading with it, and that such subjects should, 
with their goods and produce, be treated on the same footing 
as citizens of the United States.

By Article III. it was provided that “in the future appropri
ation of the territory south of the forty-ninth parallel of north 
latitude, as provided in the first article of this treaty, the pos
sessory rights of the Hudson’s Bay Company, and of all British 
subjects who may be already in the occupation of land or other 
property lawfully acquired within the said territory, shall be 
respected.” With respect to the words “future appropriation 
of the territory, * * * as provided in the first article of the 
treaty,” it should be observed that the first article merely pro
vided for the drawing of the boundary line along the forty- 
ninth parallel to the sea.

By Article IV. it was provided that the “farms, lands, and 
other property of every description belonging to the Puget’s 
Sound Agricultural Company, on the north side of the Colum
bia Biver, shall be confirmed to the said company,” but that 
in case “ the situation of those farms and lands should be con
sidered by the United States to be of public and political im
portance, and the United States Government should signify a 
desire to obtain possession of the whole, or of any part there
of, the property so required shall be transferred to the said 
Government at a proper valuation, to be agreed upon between 
the parties,”
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Soon after the conclusion of the treaty both 
Companies’Com- companies t>egall to complain of the invasion 

plaints. t]aeir rights and the destruction of their
property by settlers, and of the failure of the United States 
to protect them in the rights and privileges which had been 
guaranteed to them. They maintained that the ordinary resort 
to the courts, to which they were recommended, was insuffi
cient, and that special measures should be adopted for their 
protection.

Meanwhile, they offered to dispose of their 
Offer of Sale to interests to the United States. They offered 

United states. ^ “ dispose of all their lands, buildings, live 
stock, and other property of every description, together with 
any rights or privileges attached thereto.” In the estimate of 
its “possessory rights” the Hudson’s Bay Company included 
“ the right to cultivate the soil, to cut down and export timber, 
to carry on the fisheries, to trade for furs with the natives,” and 
generally all other rights enjoyed at the time of the conclusion 
of the treaty. Negotiations were begun with Mr. Buchanan, 
as Secretary of State, in 1848, and were continued with his 
successor, Mr. Clayton, in 1849, and with Mr. Webster in 
1850,1 but without definite result. But as time wore on and 
the country became more populous the difficulties of the com
panies increased,2 and at length provision was made for the ad
justment of the whole subject.

A treaty “for the final settlement of the 
Treaty of Arbitra- c]apns 0f the Hudson’s Bay and Puget’s Sound

' Agricultural Companies” was concluded by
Mr. Seward and Lord Lyons at Washington on the 1st of 
July 1863. By this treaty it was recited that “ by the 3d and 
4th articles” of the treaty of 1846 certain rights (which were 
described in the language of those articles) were guaranteed to 
the companies, and that it was desirable that all questions be
tween the United States and the companies with respect to the 
“possessory rights and claims ” of the latter should “ be settled 
by the transfer of those rights and claims to the Government of 
the United States for an adequate money consideration.” And 
to this end it was agreed that the two governments should, 
within twelve months after the ratification of the treaty, each 
appoint a commissioner “for the purpose of examining and

1 S. Ex. Doc. 20, 31 Cong. 2 sess.
2S. Ex. Doc. 37, 33 Cong. 2 sess.
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deciding upon all claims arising out of tlie provisions of the 
above-quoted articles of the treaty of June 15, 1846.” The 
commissioners were, at the earliest convenient period after 
they were named, to meet in Washington and make and sub
scribe a solemn declaration, and then to proceed to the selec
tion of an umpire. If the commissioners could not agree in this 
matter, the two governments were to invite the King of Italy 
to make the selection, and the person so chosen was to make 
and subscribe a solemn declaration in the same form as that 
prescribed for the commissioners. Provisions were also made 
in regard to procedure, the appointment of clerks, aud the 
payment of all sums of money which might be awarded.

On the part of the United States the post
American Commis- 0f commissioner was offered to Daniel S. Dick- 

sionor
■ inson, of New York, but he declined it.1 The 

appointment was then conferred on Alexander S. Johnson, of 
New York. His commission, which was dated July 6, 1864, 
was issued during the recess of the Senate. A new commis
sion was issued to him, with the advice and consent of the
Senate, on the 9th of January 1865, after which he again made 
and subscribed the solemn declaration prescribed by the treaty.2

On the part of Great Britain the commis 
sioner was Sir John Rose, the eminent Cana
dian statesman who afterwards rendered im

portant diplomatic services as a confidential agent of the

British Commis
sioner.

British foreign office in the informal negotiations leading up
to the establishment of the Joint High Commission by which
the Treaty of Washington of May 8,1871, was concluded.

The commissioners held their first meeting
Organization Of the in the ejfcy 0f Washington on the 7th of Jan- 

Commission. ,nary 1865, and after making and subscribing 
the declaration required by the treaty chose as clerks George 
Gibbs on the part of the United States and William Finlay
Gairdner on the part of Her Britannic Majesty.

Mr. Charles Dewey Day appeared as counsel 
Counsel. for the, Hudson’s Bay and Puget’s Sound Ag

ricultural Companies, Mr. Caleb Cushing as 
counsel for the United States. They each filed with the com
mission a written authority, Mr. Cushing’s being in the form of 
an official letter from Mr. Seward of January 9, 1865, saying:

1 Life, Letters, and Speeches of Daniel S. Dickinson, 1.16.
2 MS. Journal of the Commission, January 10, 1865.
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u By direction of the President, you are appointed the counsellor 
on behalf of this Government to represent it before the Joint 
Commission under the convention between the United States 
and Great Britain for the adjustment of the claims of the 
Hudson’s Bay and Puget’s Sound Agricultural Companies.” 
Mr. Day’s authority was in the form of an official letter from 
Mr. J. Hume Burnley, British charge d’affaires, of January 7, 
1865, authorizing him to appear at the desire of the companies.

The commissioners adopted rules to regulate 
Rules. the transaction of business. These rules were 

subsequently amended, chiefly by the addition 
of certain regulations. They required one of the clerks to be 
in daily attendance at the office of the commission, which, 
until further orders, was established at No. 355 H street north
west, in order to receive and tile documents addressed to the 
commissioners.

On January 9, 1865, the commissioners, on 
Memorials of Claim- application of Mr. Day, granted till the 

22d of the following March for the filing of 
memorials. On the 16th of March they extended the time, 
with the consent of counsel, to the 15th of the next month. 
On that day the memorials were presented and ordered to be 
filed.

At their first meeting the commissioners 
Selection of Umpire, discussed the selection of an umpire without 

reaching a conclusion. On the 21st of April 
they jointly issued a commission to Benjamin R. Curtis, the 
distinguished jurist, whom they had selected as umpire and 
who had accepted the trust. On the 24tli of April Mr. Curtis 
subscribed the requisite declaration, which was filed with the 
commission on the 27th of the same month.

Between May 30, 1865, and May 10, 1867, 
TakingofTestimony.no meeting of the commissioners is recorded.

The interval was employed by counsel in the 
taking of testimony. By the rules of the commission all tes
timony, unless otherwise specially ordered, was required to 
be in writing, and on oath or affirmation administered accord
ing to the laws of the place where the testimony was taken 
by a person competent by such laws to take depositions. All 
depositions were required to be filed with the clerks from time 
to time as they were taken, and, in view of the large number 
expected to be taken, specific directions were prescribed as 

5627------16
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to the manner in which they should be printed. It was also 
ordered, on motion of counsel, that an order or commission 
be issued for taking evidence on the part of both companies, 
as well as of the United States, in the States of California 
and Oregon, the Territory of Washington, and Vancouver 
Island; that such order or commission be addressed to any 
judge or clerk of a court of record, United States court com
missioner, justice of the peace, or notary public; that the 
witnesses produced by either party be examined and cross- 
examined viva voce after reasonable notice to either party; 
that all objections to evidence and all other questions of law 
or practice be reserved, and that the evidence, with all the 
documents and papers and a report of all such objections, be 
returned to the commissioners with all convenient diligence.

On May 11, 1867, the commissioners, who 
Arguments. had assembled on the previous day, received 

from counsel a report as to their respective 
proceedings and a motion for the regulation of the arguments 
to be submitted on each side. The report and motion were as 
follows:

“To the Honorable the Commissioners.
“The undersigned, counsel for the United States and the 

claimants, respectfully represent:
“Provision was made at as early a day as possible after the 

filing of the memorials of the claimants to take testimony on 
both sides. #

“In behalf of the claimants this was commenced at Victoria, 
in British Columbia, August 5,1865, and concluded at the city 
of Washington, April 20, 1866.

“Testimony for the United States was commenced at the city 
of Washington, May 7, 1866, and in the expectation of the 
arrival of certain evidence from Oregon on or before June 30, 
1867, may probably be closed at that time. If, however, the 
counsel for the United States should find that further time is 
necessary, he will make special application therefor to the 
commissioners. t

“At the same time, or as soon as may be convenient after 
the close of the evidence on the part of the United States, the 
counsel for the two companies will determine whether or not 
to put in rebutting evidence and the time requisite for that 
purpose. t

“In anticipation of the conclusion of the testimony on both 
sides, the undersigned now move the Honorable Commissioners 
for permission to argue the two causes in print as follows:

“Mr. Day to file opening arguments for the Hudson’s Bay 
and Puget’s Sound Agricultural Companies, severally, in a 
period not exceeding two months after the day when the
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testimony on both sides shall have been completed, printed and 
filed with the clerks of the commissioners.

“Responsive arguments in both causes by Mr. Cushing for 
the United States shall be filed by him in like manner within 
two months after the day when Mr. Day’s opening arguments 
shall have been filed.

“Closing arguments by Mr. Day for the Companies shall be 
filed within two months after the filing of the arguments of 
the United States.

“Oral arguments shall not be submitted unless the same 
may be hereafter required by the commissioners.

“The respective counsel beg leave to state that the prepara
tion of the two causes for hearing has been prosecuted with all 
due diligence and wit h as much expedition as the numerous par
ticular subjects of inquiry, the remoteness from one another of 
the places at which evidence was to be taken, and the interests 
of the parties would permit; all ot which has been facilitated 
by the disposition of counsel on both sides to arrange by con
sent as to the times, places and manner of taking depositions.

“Evidence of the estimated amount of about 2,500 printed 
pages, of which 1,400 are already in print, has been taken in 
England, in British Columbia, in Canada, in the Territory of 
Washington, in the State of Oregon, New York, Pennsylvania, 
Ohio, Michigan, Tennessee, North Carolina, Louisiana and 
Florida, and at the city of Washington.

“C. Cushing, for the United States.
“Chs. D. Day, for the H. B. Co. & the P. S. A. Co.”

And the commissioners ordered accordingly.
On June 10,1868, Mr. Day gave notice of an

Amendment of Me- jnteiltj011 £0 ask leave to amend the memorial 
morial.

in the case of the Hudson’s Bay Company. 
The motion was granted on February 23, 1869.

On January 26, 1869, Mr. Day addressed a 
Close of Cases, letter to the commissioners, stating that the 

closing argument of the claimants, in reply to 
the responsive argument of the United States, had been trans
mitted to Washington to be filed of record, and that three 
copies were also sent to the address of each commissioner. 
“The case,” he added, “is thereby completed on both sides 
according to the terms of the order made by the commissioners 
on the 11th of May, 1867, and I have the honor respectfully to 
request that it may be taken into consideration, with a view 
to final adjudication upon it.”

On February 24, 1869, the commissioners
Oral Arguments, granted a motion, which Mr. Cushing made on 

the 10th of the preceding December, that he 
be permitted to address them orally on the questions pending 
in both cases. They appointed Friday, April 12, and the city
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of New York as the time aud place for the hearing of such oral 
arguments as the respective counsel might desire to address 
to them.

Admission of New 
Evidence.

On the same day (February 24, 1869) the 
commissioners granted a motion, which Mr. 
Cushing made on the preceding day, for per

mission to put in evidence certain papers communicated by the 
minister ot the United States in London showing the progress 
and results ot negotiations then pending between the Hudson’s 
Bay Company and the governments of Great Britain and Can
ada for the cession of the rights of the company to Canada. 
They granted this motion, Avith the proviso that any such evi
dence should be communicated by Mr. Cushing to Mr. Day 
on or before the 1st of the ensuing April, and that it should, 
together with such written comments as counsel on either side 
might see fit to append, be laid before the commissioners on or 
before the 15th of the same month.
n . , On September 10, 1869, the commissioners

Of Commissioners. hled their °Pmi<>ns and rendered an award.
They decided that, uas the adequate money 

consideration for the transfer to the United States of America 
of all the possessory rights and claims of the Hudson’s Bay Com
pany, and of the Puget’s Sound Agricultural Company, under 
the first article of the treaty of June 1st, 1863, and the third 
and fourth articles of the treaty of June 15th, 1846, commonly 
called the Oregon Treaty, and in full satisfaction of all such 
rights and claims, there ought to be paid in gold coin of the
United States of America, at the times, and in the manner pro
vided by the fourth article of the treaty of June 1st, 1863, on 
account of the possessory rights and claims of the Hudson’s 
Bay Company Four Hundred and Fifty-Thousand Dollars; and 
on account of the possessory rights and claims of the Puget’s 
Sound Agricultural Company the sum of Two Hundred Thou
sand Dollars; and that, at or before the time fixed for the first 
payment to be made in pursuance of the Treaty, and of this 
award, eacli of the said Companies do execute and deliver to 
the United States of America, a sufficient deed of transfer and 
release,” in a form which was annexed to the award.

The grounds on which this award was based 
Grounds of Award, may be collected from the memorials of the

claimants, the arguments of counsel, and the 
opinions of the commissioners.
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The memorial on the part of the Hudson’s
Claims of Hudson a ^ Company1 set forth that the governor

Bay Company. „ ,
and company of adventurers of England trad

ing to Hudson’s Bay, commonly called the Hudson’s Bay 
Company, in the year 1840, and for a great number of years 
previously, were in the full and free enjoyment, for their exclu
sive use and benefit, of rights, possessions, and property of 
great value in the territory on the northwest coast of Amer
ica lying westward of the Bocky Mountains and south of the 
forty-ninth parallel of north latitude. Such rights consisted 
“as well in extensive and valuable tracts of land, whereupon 
numerous costly buildings and enclosures had been erected and 
other improvements had been made, and then subsisted, as of 
a right of trade which was virtually exclusive, and the right of 
the free and open navigation of the Biver Columbia within the 
said Territory.” These rights, possessions, and property, as 
the memorial declared, “had been acquired while the said 
Territory was in the ostensible possession, and under the Sov
ereignty and Government of the Crown of Great Britain, and 
the company held and enjoyed the same, with the knowledge 
and consent, and under recognitions, both express and implied, 
of the Crown of Great Britain, and by persons acting under 
its authority.” Beferring, then, to the first four articles of the 
treaty of 1846, which are quoted above, the memorial declared 
that—

“The rights which the United States were so held to respect, 
and in the enjoyment of which they were bound to uphold and 
maintain the Company, consisted of:—

“First.—The free and undisturbed possession, use and enjoy
ment in perpetuity, as owners thereof, of all the posts, estab
lishments, farms and lands held and occupied by them, for 
purposes of culture or pasturage, or for the convenience of 
trade, with all the buildings and other improvements thereupon.

“Secondly.—The right of trade in furs, jieltries and other 
articles, within and upon the whole of the said Territory, and 
the right of cutting timber thereupon, for sale and exportation.

“Thirdly.—The right to the free and open navigation ot the 
Columbia Biver, from the point at which the 40th parallel of 
North latitude intersects the Great Northern branch of the 
said river, down to the ocean, with a like free and ox>en use of 
the portages along the said line.”

After averring that these rights had not been either protected

1 Memorial and Argument on the part of tlie Hudson’s Bay Company, Mon
treal: John Lovell, 1868.

Hudson’s bay company claims.
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or respected by the United States, the memorial presented a 
detailed account and valuation, under distinct heads, of the 
compensation claimed for injuries and for the transfer of all 
rights and claims to the United States:

1. The first item was for the deprivation of certain lands 
and trading stations, which were enumerated and valued. Of 
these it was alleged that the company was deprived by set
tlers claiming under the land laws of the United States, by the 
action of the officers of the United States, and by the hostil
ities between the United States and certain Indian tribes 
which had, until the treaty of June 15, 1846, been under the 
control of and at peace with the company. On this score the 
company claimed the sum of £285,350, or $1,388,703.33.

2. The next item of damage was the loss of the right to 
trade. This, it was alleged, had been virtually exclusive, and 
had been destroyed by the deprivation of the lands and trad
ing stations. For this the company claimed £200,000, or 
$973,333.33.

3. The company also claimed damages for the relinquish
ment and transfer to the United States of its right to the 
free and open navigation of the Columbia Eiver. On this 
score it claimed £300,000, or $1,460,000.

In all therefore the company claimed £785,350, or $3,822,
036.67. But in the amended memorial this amount was in
creased by the sum of £94,500, or $499,900, for the value of 
certain lands alleged to have been undervalued in the memorial.

The memorial was signed by Mr. Day, as counsel for the 
Hudson’s Bay Company.

The argument of Mr. Day in support of the 
^an^Tcoimsel11" memorial was full aild exhaustive. Tracing 

the history of the Hudson’s Bay Company 
from the grant of its charter by Charles II. in 1670, he described 
its rights of trade and proprietorship, as well as its rights of 
political and civil administration. It was quasi-sovereign over 
the territory it occupied, and it exercised its functions over 
a very large portion of the territory that passed under the 
exclusive sovereignty of the United States by the treaty of 
1846. Immediately afterward the company began to feel the 
effect of the change in its position on its business. It became 
aware that “it was regarded by the American settlers and by 
the public authorities with no favorable eye. Urgent repre
sentations were made to the British Government, and from
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time to time by that Government to the United States, tor 
protection and redress, but with no satisfactory result; and 
meanwhile the possessions guaranteed to the company were 
becoming constantly less secure and deteriorated in value, by 
the hostile and aggressive action to which they were exposed.”

Passing to the question of the extent of the guaranty as
sumed by the United States under the treaty of 1846 of the 
“possessory rights” of the company, Mr. Day submitted five 
propositions: -

“ That under the obligations assumed by the 3rd article of 
the treaty of 1846, that ‘ the possessory rights of the Hudson’s 
Bay Company should be respected,’ the United States were 
bound to protect and maintain the claimants free from all 
disturbance or aggression arising from the change of sover
eignty, in the full and perpetual use and enjoyment of all the 
possessory rights then held by them; with the exception of 
such powers and privileges as made part of the essential pre
rogatives of the new sovereignty.

“II.
“That under the expression ‘possessory rights’ was com

prehended everything of appreciable value, whether corporeal 
or incorporeal, of which the Hudson’s Bay Company was m 
the possession and enjoyment in the ceded territory at the date
of the treaty consisting:— . .... „

U1 Of all their posts and establishments, with the buildings 
and all the land attached to or used in connection with them, 
and all the personal property.

“2. Of the right of trade. .
“3. Of the right of navigation of the Columbia Biver and

its tributaries. w

“ That the possessions, property and rights specified in the 
foregoing proposition, were of the respective values stated m 
the memorial, and in the motion in amendment thereof.

“IV.
“That the United States have not only failed to protect and 

maintain the Hudson’s Bay Company in its rights, but by their 
officers and citizens acting under the authority of their Gov
ernment or laws, have violated and usurped them.

“V.
“That the United States are now liable to the Hudson’s Bay 

Company for the highest value of these rights, at any time 
‘ between the date of the treaty and the production of the

HUDSON*S BAY COMPANY CLAIMS.
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Reply of United , Mr' Cusbin£>> replying to the argument on 
States Counsel. tbe Part of tlie company, contended that, in 

tbe flrst P]ace, the obligation of the United 
States was only to respect the company’s possessory rights 
upon their “future appropriation” of the territory, as provided 
m the treaty, and that such appropriation would consist in the 
United States doing one of two things: (1) Taking for its own 
use such portions of the land as it would need for public pur 
poses, as military reservations, light-houses, etc.: (2) estab
lishing its land system over the territory.

What, in the second place, was the meaning of the term 
“possessory rights”? It meant, he contended, such-rights as 
grew out of the possession of property, real or personal. But 
the company did not allege that its possessory rights in per
sonal property had been violated by the United States, and 
the discussion was therefore confined to the possessory rights 
oi tlie company in land.

In respect to “ possessory rights ” in land, it was observed that 
the company had no fee-simple title to it, because such title 
could be acquired, under the laws of England and of the 
United States, only by grant from the sovereign authority, and 
this the company did not pretend to have had. The company 
said Mr. Cushing, was in the territory only by virtue of the 
•cense to trade. This created a mere tenancy at will, and the 

license might expire either by the cessation of the interest 
of the licensee, by revocation, or by expiration of the title of
“the ,wi°r'f ItHWaS la,d d°Wn as a familiar Principle that 

the death of either party will of itself revoke it” (a license).
By parity of reasoning the license of the company ended when 
the sovereignty of Great Britain over the territory ceased.

Pushed to their utmost limit, the “possessory rights” of the 
company, Mr. Cushing contended, were only as follows-

a. Eight to the possession of the land occupied by it at
time of the treaty. J

b. Eight to the use and fruit of the land occupied by it at 
ime of the treaty, in the same manner as it was used before.

c. lo maintain possessory action against trespassers
d. The duration of these rights to be commensurate with
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the license to trade under which the company discharged its 
functions in the territory.

And even assuming that the license was not extinguishe 
by the acknowledgment of the sovereignty of the United 
States over the territory, it ceased in 1859, the Crown having 
rescinded it in 1858 in British Columbia.

The possessory rights of the company having been thus de
fined, Mr. Cushing maintained that the obligation on the part 
of the United States to respect them simply required that they 
“ should not, by any act of their own or their officers, invade 
those rights; and that they should extend proper judicial rem
edy for their protection.” So far as the company complained 
of unauthorized trespassers upon its possessions, the United 
States was, said Mr. Cushing, in no sense responsible. '

Mr. Cushing declared that $250,000 would be a large allow
ance for the transfer of all the claims and rights of the Hud
son’s Bay Company to the United States.

The memorial in the case of the Puget s 
claim of Pugot’s gourid Agricultural Company, after reciting 

Sound Agricultural tbe fourtb article of the treaty of 1846, set 
Company. forth that tlie United States had neither con

firmed the company in the possession of its lands nor signified 
any desire for a transfer of them, as provided in the treaty, at 
a valuation, “ and that by reason thereof, and of the acts and 
proceedings of officers of the United States, and of American 
citizens, and of others assuming to act under the authority of 
the laws, or of the Government of the United States, the 
company were deprived of the use and enjoyment of a large 
portion of their lands, farms, and other property, and of the 
rents, fruits, and profits thereof; their pasturage was destroyed 
or taken from them; their live stock killed or driven off, and 
wholly lost to them; and their entire business broken up or 
rendered unprofitable.” Por these various losses the company 
claimed £240,000, or $1,168,000. Many of the arguments used 
in support of the claim of the Hudson’s Bay Company were em
ployed in the case of the Puget’s Sound Agricultural Company.

Mr. Cushing opposed the claim on the 
Opposition of united grounfl that the company, having been 

States Counsel. formed by tl,e Hudson’s Bay Company for
purposes which the latter could not rightfully pursue, and 
having no charter from the Crown, was fraudulent m its origin 
and had no legal existence; (2) that the obligation of the
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United States under the treaty of 1846, to “confirm - it in

S'ZwS r, °aT ptrrty ief*»»“ "
tJe, (6) that it had no legal title to the lands which it nm, 

pied, either by original grant from a sovereign authority or 
by occupancy, the country being wild and under nn o' •r a 
government and the Indian tiOe not extin^uited “ X

tzey 'ir «* ^ ** *» «. i~d.Ze
essory right of mere occupancy, which could apply only to
Zm s r j’ u,iKler fe,,ce’ “d &r «>• [hit
could be claimed was payment for improvements; (5) that it 
had no claim against the United States for alleged injuries to

and in so doing benefited the comnanv (7\ fi + i P^ company shonid „„ the^Z^aS £

xaggeration by false testimony, be reprobated and rejected.
British Commission- rQv p*S °P*n*ori 011 claim of the Hudson’s 

er’s Opinion on , \ ompany, the British commissioner said 
Hudson’s Bay Com- tLat he proposed to confine himself to the con- 
pany’s claims. sideration of two points viz:

And ^
And what obligations did the I eat£ °* 164:6 *thereby assume in respect of them? *^ Stlates of America
thes?lights'an d claims f’ ade(luate money consideration for

Rights of tho com- n.my‘~Tlie P°wers °f the Hudson’s Bay Com-
.pauy' ParliLment^Gre^t Britain to?™ ^ the 

previous to the Treaty of isan PCat Britain, for many yearstrading company fivL of\ZhZ Tv™™1* tho8« of a 
Great Britain had promoted ! PoIlc^ on the part of
Company, in tbemSKSGl,v""?1» confer on the
their opera,ions,Zthority1 o^aZudicialT Zhthmley 
sovereign character SofLf™, n • la1, p. ,cal anfl quasi-

pany an an indncenmnt to carry tB“enterpli*g r^BoTo

a'''"'
V. Mayor, 5 Miller (La.), 132. P CatS* at L* 730’ De Armas



HUDSON’S BAY COMPANY CLAIMS. 251

yrhick they might extend, end be the representatives ot British 

iuterests. therefore pledged towards the Com-

tvtteTSm it WhtprjP-'f SpS coirld hardly be

morecomprehemdvelydefined ^3“ ‘Snot
ory rights’ /bey exemsed ^ ^ th
acquired, and vhich they did ,8ftnd by the sanction,ot
Treaty, possess, with thek * with the argument of the
the Crown. I am u.uab^^ecs01“bat the expression ‘ possessory 
Counsel of the United States, tna * v’ on land as a
rights’ imported only such faxed imp ^ ^ contrary? im

c“of

which the Company had * 6 ®^ing the joint occupation pre- 
“It is urged, however, ™at“nite|sta^B were sovereign,de 

ceding the treaty of 1,™® the Hudson’s Bay Company s
jure, of the country °/,™ convention of 1818 merely Bus- 
operations extended; Jia^r® vereigI1ty; that Great Britain 
pended the e^ercise the Hudson’s Bay Company acquirecould not confer, nor could t 0f ordinary occupants;
any rights in the mw obliition on the
and that the Treaty ot 184b imp *extended to other persons 
United States, beyoud whaUts lj»»exte ^ ^ 
in the unauthorized po v - , jn my opinion, be con-

“ The convention ot 1818 ^ exclusive right to the
strued to recognize, meitherp ty, ^ dfldare what the pre
territory, but, on the eonti a 7,^ couutryi and the con-
vious circumstances ® governments imported: that the
current statement ot tlie 8 . bowever consider
title of neither nation was clear-^1 do be(.ause the lan.
it necessary to found fa^6bseems to me clearly to imply on 
guage of the Treaty o acknowledgment of, and to
the part of the United Statesman acKuo > 0 Hudaon,s
concede a rightful )/S®b/acter 1 have defined, which the 
KS tL United States assumed the important and 
substantial obligation^Counsel contends was 

Obligation of the ^filled if the United States ovmd™/ vio- 
TJnited states, jt lf or its officers, and permitted

the°Ooinpany to^erdse the judfcial remedies customary to

Tlie1 Claimants contend Entry'S

the positionin' wkicbAfae Hudson’s Bay Company was placed,
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sonable measure of protection t(.'S f| Ct’ and accord that rea
lty stipulation ofP h s^ charaSe, T/'^’ which’ “• a 
rights of so peculiar a nature w,th reference to
for at the hands of another. ’ e uatlon bas the right to look
by general ru^esftodefinltk^eTaSea^1 be?®fit to attempt
on the United States in elch part., n?n 6 °{duty devolving 
the Treaty stipulation is cwiJLnSrt ““ ere ” ’>reaoh <*

***»

any nations, and even in a maturer sf-jT*11^ Wou d’as between 
rise to innumerable difficulties th“t^Sd°f S^ety’,have g^en 
nor guarded against. couId neither be foreseen

the two-foMmcercise Sthodtybyth^St11? pre*ent case by 
Governments: by tbe rud<a ami f by ^ ^tate an(1 the Federala,;dbytl,espiktS,frtlu“Hb‘X yr0-'ldltio" »<'“»ciety'
which exists in a new country ItYs f’rd®nngon lawlessness, 
pret the precise obligation whidi the Y 7 j>0SS!b,e to inter
import, without reference t« Vi. tbe word‘s °t the Treaty 
subsequently arose, and which could'I'68 wllicb 
anticipated, and must be presumed1, thfn but have been 
of the high contracting parties KeeninYtibmi m tIje minds 
m view, I regard the obligations o?SerS^CS?8ideration8 
the Treaty, to mean, that, cognizant of th.Y^ ^tat®s under 
they undertook the corresnonrih,Zn, / th- state of things, 
that the Hudson’s Bay Company slmieiYen+1Ve du^ °f seeing 
but that the Conipari/^vouId bYiYinin! “a •8u^er from tllem
their rights and property as fully amlY C<? 1,1 tbe exercise of 
previous to the Treaty. y* * * 1 amP]y as they had been

Duration of Com- geclYf hrYfwY? 00 a COnfdderation of the
rany-s Rights. tbe obj^ctionYakeYas^to tf ^ ?r0pe-r to notice 

Company’s rights. It is pm,tonj e,n as t° the duration of the 
States that any rights which the (lorn™ t lG ?a,rt ot tbe United 
limited as to time, by the licenses of p "^1111^1* have had wereby Great Britain,'wWcifinnflv fv * fC USIVe trade granted
that after that day the Compauv’sYnts m-the year 1859’ and 
color of right whatever. 7 Possession was without any
opinhnih'ad fiheffiobfeY‘to ST’??,”- ,The licenses in 

territory. The rights «
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as national pioneers, were both antecedent to, and independent 
of, these licenses.

“Their occupation of the lands, their trading, their posts and 
other possessions, were not dependent on the license which only 
superadded the privilege of exclusiveness in favor of the Com
pany, against all but the citizens of the United States. If, at 
tlie expiration of the licenses, the British Government had not 
seen fit to renew them, the rights, property, and interests of 
the Compauy would not have been impaired, but must have 
continued to be respected by the Grown on the grounds of 
natural justice and equity, although the Company would have 
been deprived of the power of excluding other British subjects 
from trading in the country.

“ Such is the aspect in which, according to my judgment, the 
license of trade ought properly to be regarded.*
Amount of Compen- “ Ib-Tbe duty of ascertaining tbe adequate

sation money consideration to be paid to the Hud-
sa 0 * son’s Bay Company by the United States is

one of extreme difficulty,—especially if the determination of the 
sum is to depend on the legal appreciation of the evidence which 
has been submitted to the Commissioners.

“The claim is presented to the Commissioners under certain 
specified heads of demand, viz:—

“1st. The value of the various posts of the Company.
“2nd. The value of its trade.
“3rd. The value of the right of navigating the Columbia 

River.
“4th. The loss and damage occasioned by the acts of the 

United States.
“The means which have been afforded the Commissioners of 

arriving at a conclusion on these points are:—
“1st. The opinions of numerous witnesses who have been 

examined on both sides.
“2nd. The offers that have been made, as well on the part 

of the United States as on the part of the Hudson’s Bay Com
pany, at various times since the date of the treaty.

“3rd. Other documentary evidence, and a variety of circum
stances connected with the claim, bearing on the question of 
value, which have taken place since 1846.
_ . . “ With reference to the item of claim founded

aT ^ 0 0 um~ on the right of navigating the Columbia River 
ia iver. 3) the Treaty under which* the Commis

sioners exercise jurisdiction empowers them to examine and 
decide on all claims arising out of the 3rd and 4th Articles of 
the Treaty of June, 1846.

“These articles relate to the possessory rights of the Hud
son’s Bay Company, and to the lands of the Puget’s Sound Agri
cultural Comfjany only—and the stipulations relating to the 
navigation of the Columbia River are to be found in another, 
the 2nd Article of the Treaty of 1846.
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“No reference is made to the 2nd Article of the Oregon 
Treaty in that under which the Commissioners hold jurisdic
tion. It would, therefore, appear that their functions are lim
ited to a consideration of those claims only which arise out of 
the provisions of the 3rd and 4th Articles.

“The Counsel for the Claimants, however, contends, that 
even assuming the alternative that the right cannot now he 
dealt with ‘ as a distinct and independent ground of claim under 
the 2nd Article of the Treaty, it is nevertheless a possessory 
right, giving an enhanced value to all the other possessions of 
the Company.7

“I have given my anxious consideration to the aspect of the 
case with reference to the Columbia River, which is thus pre
sented, and am compelled to adopt the conclusion that dealing 
with any right of navigation secured by the 2nd article of the 
Oregon Treaty must be considered as ultra vires of the Com
missioners.

u I therefore proceed to discuss the remain- 
os s, an s, ra e, • three items of claim presented to the Com- 
and Loss and Dam- imssionerS) viz: the vaiue of the Company’s
age' posts and lands, the value of the trade, and tbe

loss and damage resulting from the acts which have been com
mitted. * * *

“The evidence of the Claimants, if it stood alone, might be 
appealed to, to sustain an award of more than a million of dol
lars; while the weight of the evidence adduced by the United 
States would reduce the claim to a very insignificant sum.

_ _ . “Offers on the part of certain functionaries 
1B™g&T 0 nor of the United States were made at one time 

ers o omPr°-to pay $1,000,000 for the rights of the two Com- 
nuse* panies, including the navigation of the Colum-'

bia River, as expressed in the draft of a convention prepared 
by Mr. Webster in 1852; while at another time, in 1800, the 
company, through Lord Lyons, agreed to accept $500,000 as 
in full for their demands.

“ During the negotiations, various intermediate sums were 
named as a proper indemnity which it would be just to pay. 
I cannot regard these negotiations as any evidence of the 
appreciation by the Company of the true value of their rights. 
The Company then had well grounded apprehension that they 
might receive nothing. Congress had declined to vote any 
sum whatever. The Company no doubt feared that the Treaty 
stipulation could only be enforced at the risk of involving 
national strife. They knew that private interests must suc
cumb in the presence of, and to avert so vast a danger, and 
were ready to accept anything which the British Government 
might indicate its readiness to stand on. I am disposed, 
therefore, to regard the wide range of these negotiations, and 
the diversity in the sums offered and agreed to be accepted, 
chiefly as indicative of the desire of the executive Governments 
of both countries to arrive at some adjustment of a national
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controversy; and as evidence of the extreme difficulty of form
ing an accurate estimate of the real value of the rights which, 
were in dispute.

. u If we recur to the opinion of the witnesses
Evidence as to Dam- as ^ value of the posts and land, and of

ageSl the trade, those of the Claimants would fairly,
and after making very ample allowance for over estimate, 
justify an award considerably in excess of the lowest sum 
Vhicli the Company was at one time prepared to accept; 
while in the opinion of the witnesses for the United States, 
those items of claim are hardly of any appreciable value. It 
caunot be denied but that during the interval which elapsed 
between the date of the Oregon Treaty, and their final aban
donment of the country, the Company suffered a series of 
wrongs in disregard of the Treaty stipulations, for which indem
nity is properly due to them; but it would serve no good pur
pose to refer in detail to these acts of aggression, or to the 
obstacles which from the first had been interposed in the
Company’s way. .

“While I hold these general views with 
Reasons for Agreeing regpect to the rights of the Claimants, and to 

on Award. the measure of indemnity they ought to receive,
I am not indifferent to the great importance of arriving at a 
'conclusion in reference to the amount to be awarded, in which 
both Commissioners may concur.

a It is obvious that in a case of this nature, where there is 
ground for much honest difference of opinion, both as to the 
law and facts of the controversy, each Commissioner must be 
prepared to make some concession in the views he holds, if a 
common judgment is to be reached. There is no rule by which 
the testimony can be appreciated, to warrant the conclusion 
that a positive sum—no more and no less—is made out in proof. 
Upwards of 170 witnesses from every part of the continent, and 
in every possible sphere of life, have been examined in the two 
claims before us; while the evidence both documentary and 
other, with the arguments upon it, cover more than 3,500 pages 
of printed matter. The number and character of these wit
nesses; their means of information; their disposition to view 
the claims favorably or the reverse; the grounds they assign 
iu support of their opinions; the elements of value on which 
each relies in support of his opinion, have all to be weighed and 
often with reference to facts themselves controverted. By no 
process of reasoning can I satisfy my mind that I ought to fix 
on a particular sum, above or below which, within a reason
able range, there would be error in going. * * *

u My individual opinion would have been in favor of award
ing a considerably larger sum to the Claimants, than that in 
which my colleague is willing to concur. Yet the inherent 
difficulties of the case, to some of which I have adverted, would 
seem to impose on one seeking to perform his judicial func
tions with impartiality, and to accomplish effectual results, the
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duty of not pushing to the limit of irreconcilable difference, 
the opinion he holds; but on the contrary of modifying his 
views to some extent within the range to which the testimony 
may reasonably be held to apply, where he finds an honest 
opinion, equally strong, adverse to his.

“Alter much anxious and lengthy comparison of opinions 
with my colleague, and on the fullest and most careful consid
eration I have been able to give, I believe it to be my duty to 
acquiesce in the sum of Tour Hundred and Fifty Thousand 
Dollars in gold, as an adequate money consideration to be paid 
to the Hudson’s Bay Company for the transfer of the rights 
and claims to the Government of the United States, specified 
in the Treaty of the 1st July 1863 and do award that sum to 
be paid accordingly in terms of the said Treaty.”
TT . n The commissioner on the part of the United
missioner’s Opinion. btates> after reciting the provisions of the 

treaty of arbitration and the treaty of 1846, in 
relation to the Hudson’s Bay Company, said:

“These are the Treaty provisions which mainly control the 
rights and claims upon which we are to pronounce. There are, 
however, earlier arrangements between the two Governments 
respecting the Northwest Territory which ought to be kept in 
view.

“By the Convention of October 20, 1818, article 3, it was 
agreed that any country that may be claimed by either party 
on the northwest coast of America, westward of the Stony Moun
tains, shall, together with its harbours, bays and creeks and 
the navigation of all rivers 'within the same, be free and open 
for the term of ten years, from the date of the signature of the 
present convention, to the vessels, citizens and subjects of the 
two powers; it being well understood that this agreement is 
not to be construed to the prejudice of any claim which either 
of the two high contracting parties may have to any part of the 
said country, nor shall it be taken to affect the claims of any 
other power or state to any part of the said country; the only 
object of the high contracting parties, in that respect, being 
to prevent disputes and differences amongst themselves.

“ Subsequently on the Otli of August, 1827, 
Convention of 1827. by another convention, the third article of that 

of 1818 was indefinitely extended and contin
ued in force, subject, however, to be abrogated on twelve 
months’ notice by either party to the other. And it was fur
ther declared that neither convention should be construed to 
impair, or in any manner affect the claims which either of the 
contracting parties may have to any part of the country west
ward of the Stony or Bocky Mountains.

“In connection with the negotiation of the convention just 
mentioned, it is proper to notice the British statement annexed 
to the protocol of the sixth conference, held at London Decem
ber 16, 1826, between Messrs. Huskisson and Addington, the
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British Commissioners, and Mr. Gallatin, the minister plenipo
tentiary of the United States. It is mainly a discussion of the 
grounds of claim urged by the United States to the exclusive 
sovereignty of the territory, and so far is not material to be con
sidered. It contains also a statement of the views maintained 
by the British Government in respect to the joint occupation 
of the territory, which, in my judgment, have a bearing on the 
questions before us.

“It commences.by stating that, in proposing to renew the 
arrangement for joint occupation for a further term of years, 
the British Government regrets it has been found impossible 
in the present negotiation, to agree upon a line of boundary 
which should separate those parts of the ter ritory, which might 
thenceforward be occupied or settled by the subjects of Great 
Britain, from the parts which would remain open to occupancy 
and settlement by the United States.

“After a discussion of the claims of the two countries, this 
statement is made: ‘ In the interior of the territory in question, 
the subjects of Great Britain have had for many years numerous 
settlements and trading posts: several of these posts on the 
tributary streams of the Columbia, several on the Columbia 
itself, some to the northward, and others to the southward of 
that river.7 6 It only remains for Great Britain to maintain and 
uphold the qualified rights which she now possesses over the 
whole territory in question. These rights are recorded and 
defined in the convention of Nootka. They embrace the right 
to navigate the waters of those countries, the right to settle in 
and over part of them, and the right freely to trade with the 
inhabitants and occupiers of the same. These rights have been 
peaceably exercised ever since the date of that convention; that 
is for a period of nearly forty years. Under that convention 
valuable British interests have grown up in those countries.7 
‘To the interests and establishments which British industry 
and enterprise have created, Great Britain owes protection. 
That protection will be given as regards settlement and freedom 
of trade and navigation, with every attention not to infringe 
the coordinate rights of the United States.7

“ Even prior to the making of the first con
vention of joint occupation, posts were held in 
the country in question, both by the JSorthwest 

Company and the Hudson’s Bay Company. These posts came 
subsequently by agreement between the two Companies, into 
the sole possession of the Hudson’s Bay Company. These 
establishments had been greatly increased in number and 
value, before the period of the renewal of the convention for 
joint occupation. At the time of the making of the Oregon 
Treaty, they had been still further extended and improved, so 
that the actual possessions of the Company and of the Puget’s 
Sound Agricultural Company embraced a very large and val
uable property interest—in fact the most important and valu
able of the civilized establishments within that territory. This 

5627----- 17

Position of the Com
pany in Oregon.
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result Lad been facilitated by the Act of Parliament of 1821, 
which authorized the Crown to grant for a period uot exceed
ing 21 years the exclusive privilege of trading with the Indians: 
exclusive as against nil British subjects, hut not attempting 
any interference with the rights of American citizens. In 
pursuance of this Act, a grant was made of the exclusive trade 
with the Indians, which became finally vested in the Hudson’s 
Bay Company, and which by renewal was in force in 1840, 
when the Oregon Treaty was made, and by its terms was to 
expire in 1859.

“ In addition to this right of exclusive trade with the Indians, 
various powers and duties were, in pursuance of the Act of 
Parliament referred to, conferred upon the Hudson’s Bay 
Company, having reference to an administration of justice and 
government.

uIt thereby became a quasi-govemmental agency of the 
British Government over its subjects within that territory. 
Under these favoring circumstances, the Company increased 
largely in wealth and possessions, and was in great prosperity 
at the conclusion of the Treaty of 1846.

“ It will be observed that not only Avere the rights of Amer
ican citizens not interfered with by the Act of Parliament but 
no right Avas denied Avithin the territory to any British sub
ject, save that of trading Avitli the Indians. The whole effect 
in this regard, therefore, of the Act of Parliament and the 
grants made in pursuance of it, was to close the trade Avitli 
the Indians against all British subjects in favor of the Hud
son’s Bay Company. So far as we have been made aware, 
there was no other legislation by either Government restrict
ing its citizens or subjects from the full and free enjoyment of 
al the rights embraced in the mutual declaration of the two 
Governments, that the territory should be free and open to the 
subjects and citizens of each. The declaration contains no 
limit, upon the nature of the use to be made of the territory 
by those who should resort to it, and in the absence of any 
such expressed limit, the terms employed should receive a 
large and beneficial construction. They who went into the 
territory Avere, I think, at liberty to make such use of it, as.it 
Avas found to be capable of, for trade and hunting it it Avere fit 
for nothing better; for civilization and settlement if that Avere 
found to be possible.

“The main purpose and object of the reservation which ac
companied the conA^ention of joint occupation and its renewal, 
was to save the question of ultimate sovereignty from prejudice. 
And although the legal title to the land may be necessarily 
included in the idea of sovereignty, so that, notwithstanding 
settlement and improvement, the settler must be deemed to 
hold subject to the final adjustment of the question of sovereign 
dominion, it is not too much to say, that those Avho first appro
priated the lands to the purposes and uses of civilized life, 
would have acquired an equitable claim to consideration, from
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whichever party should in the end be found to be legally the 
sovereign. Certainly, each Government hoped by emigration 
and settlement to strengthen itself in the territory, with a view 
to the final adjustment of the question which was open between 
them. And 1 think it can scarcely be supposed, that either 
Government ever expected, that in a settlement of the disputed 
sovereignty by negotiation, the other would be willing to aban
don its citizens or subjects, as the case may be, wdthout stipu
lating for appropriate protection.

“The Hudson’s Bay Company had, in addition, peculiar 
claims upon the protection of the British government under 
whose sanction its establishments were formed. For while it 
was carrying on trade, doubtless for its own benefit, it was also 
the sole governmental agency of Great Britain in the vast region 
in question. Its position of actual possession in the territory, 
afforded the strongest ground for the expectation on the part 
of that Government of maintaining its hold upon the territory, 
at least to the Columbia Biver.

“ Under these circumstances, I think the British Government 
was bound to afford it protection, and that the statement of the 
British negotiators in 1827, as to the purpose of their Govern
ment in that regard, does not go beyond the measure of obli
gation due from it to the Company.

u Nor would the measure of that obligation have been less, if . 
the territory had in the end fallen to Great Britain. The pos
sessions of the Company in the territory, acquired with the 
assent and sanction of the Government, and over which they 
had first begun to extend the influences of civilization, could 
not have been taken from them, without a violation of natural 
justice. It is true that for the purposes of civil government, 
and the convenient devolution of property, the title to land is 
deemed to be derived from the sov ereign, but its more natural 
foundation is upon the enterprise and labor of those who first 
subject it to cultivation and civilized use. So strong is the con
viction of the justice of this view, in this country at least, that 
the rights of original settlers have, I think, never been disre
garded, and the laws have, from time to time, been modified 
and moulded so as to protect this equitable right, even where 
it had its inception without the sanction of law. The same view 
is, in my judgment, to be applied to the possessions of the Hud
son’s Bay Company in this territory, with respect to the British 
Government.

u They were not held by grant from the Crown, but they 
were held under circumstances which bound that Government 
to maintain the Company in those possessions.

“ Having thus stated as briefly as I am able, the condition of 
the Hudson’s Bay Company at the time of the Oregon Treaty, 
and its relations with tlie Government of Great Britain and 
the rights and duties growing out of those relations, I proceed 
to consider the language of the Treaty, in its application to 
these subjects.
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“ The preamble, in substance, declares that 
Possessory Bights, the Treaty is an amicable compromise of the 

rights mutually asserted over the territory, 
and made to put an end to a state ot doubt and uncertainty, 
respecting the sovereignty and government over it. This being 
the decoration of both Governments neither is at liberty m 
my judgment to go behind it, or to take ground in the con
struction of the provisions ot the Treaty, founded on theasser- 
tion of a clear previous right. * * * Upon such amicable
compromise, it stood upon natural justice, that protection 
should be extended to the subjects or citizens of either Gov
ernment, found to be established within the line appropriated 
to the other, and that the measure of that protection should 
be equal to the rights of every sort, which existed under the 
original government.

“ We are not, however, left to determine what would be the 
rights and duties of the parties, were the treaty silent upon 
tlie subject. They have seen fit to declare, by the third article 
of the Treaty, that the possessory rights of the Hudson’s Bay 
Company by name, as well as those of all British subjects, 
having certain qualifications, should be respected.

“ The plain object of this provision is to secure protection 
for the parties, under the newly acknowledged sovereignty of 
the United States. It should be construed with a view to the 
futherance of that end, and so as to secure ample and complete 
protection to the rights which were its object. '

“The stipulation for protection is tlie language of both Gov
ernments, and therefore whatever possessory rights the Hud
son’s Bay Company had against either of them, whatever their 
nature or completeness, whether they were of perfect or only 
of imperfect obligation, capable of assertion through the judi
cial power, or requiring legislative action to perfect them, they 
are secured and established in right. And the Commissioners 
being empowered to deal with these questions according to 
justice and equity, can dispose of them, unembarrassed by con
siderations which might arrest the action of the ordinary judi
cial tribunals, and require a resort to the power of legislation. 
In my judgment then, as well for the reasons I have stated, as 
for others ably set forth in the argument of the Claimants, the 
possessory rights of the Hudson’s Bay Company included all 
their rights, save those which related solely to government 
and administration.

uUpon the duration of their enjoyment of 
Duration of Rights, those rights, the language of the treaty im

poses no limit. They did not derive them from 
the exclusive license to trade with the Indians. The force ot 
that license was the exclusion of others. Had it failed of re
newal before the treaty, none of their rights would have fallen 
with it, save those of government and administration. They 
would have remained in possession of the lands they occupied, 
of tbe right of trade in general, and of the right to trade with
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the Indians, in common with all other British subjects and 
American citizens. And if the Government of Great Britain 
had seen fit to assert its legal ownership of the land possessed 
by the Company, it could not have done so consistently with 
equity and justice, without providing compensation.

. . UA11 these rights were preserved to the Coin-
ObBgauons °f the paTiy? ju my judgment, by the Treaty; and the 

u. lted States. correSp0nding obligations were assumed by the 
United States.

u Upon the question whether these rights have been re
spected, as the Treaty required, I do not propose to go into 
detail. Uo one who reads the history of the affairs of the 
Company, as related in the evidence, from the time of the 
Treaty to the time when they by virtual compulsion abandoned 
their establishments south of the American line, can fail to 
feel that such respect, as was in fact received, was scarcely 
commensurate with the extent of the obligations of the Gov
ernment of the United States. This result was due, in my 
judgment, in great part to an erroneous view by the Govern
ment of the United States, of the extent of its obligations. 
It seems to have assumed, that it had no duty in the premises, 
but to leave the Company to the assertion of its rights, in the 
ordinary tribunals of the country; and that it was at liberty 
to confine them to such rights as were thus capable of asser 
tion; and it finally arrived at the conclusion, that all the rights 
of the Company terminated with the expiration of the period 
named in its exclusive license to trade. I do not find that 
from the time of the Treaty to the present, the Company has 
voluntarily abandoned any part of its possessions or rights, 
and I cannot, therefore, on any such ground, diminish at all 
the measure of redress, to which I conceive the Company to 
be entitled.

“Coming then, in the last place, to the ques 
Amount of Compen- ^.Qli ()t- t|ie adequate money consideration 

sation* spoken of in the Tr eaty, for the transfer to the 
United States, of all the rights and claims of the Hudson’s Bay 
Company, under the third article, I encounter serious embar
rassments. * * * From a mere trifle on the one side, all
the way to the enormous sum demanded in the Claimants’ 
memorial, on the other, almost any sum could be supported by 
testimony, free from criticism, affecting either the fidelity or 
intelligence of the witnesses. * * * Upon comparing my
views with those of my colleague, after we had each separately 
deliberated upon the evidence, I found that we differed in 
amounts, and in the directions in which our views might natu
rally be expected to incline. In every inquiry in respect to such 
a subject as value, an uncertainty necessarily exists as to the 
correctness of any particular determination. When upon ex
amination, however careful, a value is set, it is not certain that 
the decision is free from error, to a greater or less extent, and 
the limit of this possible or probable error will be greater or
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less, according to the number and relative certainty of tlie 
several elements, which enter into the calculation. Taking this 
view of the difference between my colleague and myself, I could 
not feel so sure of the absolute correctness of my own valua 
tion, as to warrant me in refusing to yield in the direction of 
his strong convictions, within what I conceived to be the limits 
of my possible error, especially as I found him not unwilling, 
on his part, to give due weight to the like considerations.

“I considered, moreover, tbe period which has elapsed even 
since tbe Treaty of July 1, 18(>3, during which tbe Claimants 
have been unavoidably delayed in the receipt of their compen
sation, as properly bearing upon the amount now to be allowed. 
Upon these grounds I have concluded to unite in an award of 
Four Hundred and Fifty Thousand Dollars in gold coin ot the 
United States, to be paid according to the terms of the Treaty, 
as being the adequate money consideration mentioned in the 
Treaty for tbe transfer to the "United States, of all tbe possess
ory rights and claims of the Hudson’s Bay Company, under 
tbe third article.
Navigation of Co

lumbia River.

“It should be added, that our jurisdiction 
relating only to the third and fourth articles 
of the treaty of Oregon, we have not consid

ered in any aspect the navigation claims of the Hudson’s Bay 
Company, which are provided for in the second article.”
British Commmis- cousidering ^ie claims of the Puget’s

sioner’s Opinion on Sound Agricultural Company, the British corn- 
claim of Puget’s missioner said that the same observations of a 
Sound Agricul- preliminary nature which were made in the 
turai Company. opinion expressed in the case of the Hudson’s 

Bay Company would equally apply, and that the arguments on 
both sides in that case might be read in connection with those 
offered in the present.

Continuing, then, he said:
“The 4th article of tbe Oregon Treaty provides, that the 

farms, lands, and other property of every description belong
ing to tbe Company, on the north side of the Columbia ltiver, 
should be confirmed to them; but that‘in case tbe situation
of those farms and lands should be considered by the United 
States to be of public and political importance, and the United 
States Government should signify a desire to obtain possession 
of the whole or any part thereof, the property so required sir all 
be transferred to the said Government at a proper valuation 
to be agreed upon between the parties.’

“The two points which now present themselves for adjudica
tion seem to me to be:

“ I.—Of what do the farms, lands, and other property consist ?
“II.—What is an adequate money consideration for their 

transfer ?
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“Tlie Claimants aver tlie property to consist of:
“1st. A tract at Nisqually containing aboutProperty and 

Damage. 167,040 acres with buildings and improvements; 
“2nd. The lands at the Cowlitz River con

taining about 3,572 acres with buildings and improvements;
“3rd. Live stock driven away or destroyed, and other per

sonal property for the loss of which they claim compensation.
“The Counsel for the United States, however, 

Company’s Legal ^a^es issne 011 the existence of the legal status 
status. 0f* the Company, averring it to be a fraudulent 

andillegal offshoot of theHudson’sBay Company; denies thatthe 
Treaty acknowledges any property whatever in the Company, 
confirming only to it such property as it may prove lawfully 
belonged^to it; insists that the proof of lawful ownership is in no 
way dispensed with; contends that if any compensation at all is 
due it must be confined to improvements only, and to those on 
lands actually enclosed; that no claim can be preferred under 
the Treaty for loss of live stock or other personal property; but 
that if any loss in respect of these had been sustained, the Com
pany could only have recourse to the courts of law, like other 
inhabitants of the Territory of Washington.

“ I have read and considered with much care the ingenious 
arguments and the numerous authorities offered to sustain 
these several propositions. I fail to be convinced of the legal 
incapacity of the Company to acquire property. I can see no 
ground whatever for attributing to it any fraudulent or even 
questionable character. I consider that the treaty of 1846, as 
well as that of 1863, conceded beyond all doubt, both in spirit 
and in explicit terms, tbe right of the Company to possess its 
lands and property north of the Columbia River.

“The only questions involving serious diffi- 
Measure and Amount cn]^y or embarrassment in my mind are to 

of Compensation. ascer£ajn the extent and boundaries of the 
farms, lands, and other property of the Company, and to de
cide as to what is tbe proper valuation, or adequate money con
sideration, to be paid on their transfer to the United States.

“ The sources to which the Commissioners have to look for 
guidance, in endeavoring to arrive at a just conclusion on 
these points, are substantially the same as those to which ref
erence has been made in the case of the Hudson’s Bay Com
pany. The same difficulties attach to an intelligent apprecia
tion of the evidence offered in this case as in that, whether we 
refer to the opinions and assertions of witnesses; to the weight 
to be attached to the offers of conqjromise; or to the several 
tacts (such as the assessed value for taxation by the local au
thorities, of the property) enumerated in the evidence, as bear
ing both on the question of extent and value.

“The position of the Puget’s Sound Company under the 
Treaty of 1846 was equally anomalous and unsatisfactory with 
that of the Hudson’s Bay Company. It had in addition to 
wait for the signification of a desire on the part of the United
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States to acquire its lands and property; and it was, in tlie 
mean time, subject to tlie inroads of settlers claiming* under 
tbe local law.

uIt was exposed to tbe same recurring acts of aggression 
against wbicb it was difficult to obtain protection from tlie 
local tribunals; and tlie testimony produced from the local tri
bunals, and tbe testimony produced by tbe claimants, evinces 
a state of popular feeling witbin tbe Territory, against wbicb 
it seemed, from tbe outset, hopeless for tbe Company to con
tend. There is much force in tbe argument that the United 
States, standing in tbe double relation of sovereign of the 
newly acquired Territory, and purchaser, at option, of the 
land, ought not to have tbe advantage of any depreciation 
consequent on its own acts. While giving due weight to 
this aspect of the case, it would perhaps be of little avail, 
practically, to refer in detail to the difficulties wbicb beset the 
Company from tbe year 184G downwards, and wbicb are so 
pointedly enumerated in tbe evidence before tbe Commission
ers. I propose to content myself with stating, in general 
terms, tbe views I have formed touching the character and 
extent of the property for wbicb indemnity ought to be given, 
and wliat I think has been shown to be tbe proper valuation 
and measure of indemnity in respect of it.

“I have already stated it to be my opinion that tbe title was 
recognized by tbe high contracting parties to be a right of own
ership in tbe Company, and that the use of tbe word ‘belong
ing7 did not, as contended for by tbe United States, imply a 
restriction to such property as tbe Company could prove a 
legal title to, or ownership in. Tbe extent of its possessions, 
however, was left undecided, and that question now presents 
considerable difficulty in forming a correct judgment with ref
erence to it.

u The Company carried on tbe work, not only of farming, but 
of raising sheep and cattle. That business required tbe occu
pation and use of large tracts for pasturage; and this state of 
things was known at tbe time of tbe Treaty of 184G. That 
Treaty makes use of language which is manifestly intended to 
include tbe lands, and all tbe property of every description 
which the company used or possessed; and I cannot accept 
tbe modified interpretation contended for by tbe United States, 
that it meant to confirm only what tbe Company could prove 
a legal ownership in ; or that in any case its claim must be con
fined to such land as was actually closed. Tbe Company bad no 
different title to tbe lands within enclosures, from what they 
bad to those over wbicb their pastoral occupations extended. 
Both rested on thefact of possession and use. Enclosures were 
unnecessary either for the convenience of the company’s busi
ness, or as evidence of possession in them, for there were no 
other occupants in tbe country. They alone possessed, and 
tbe segregation of wliat they possessed by defined boundaries, 
from other tracts, was a form wholly unsuited to the primitive
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condition of the territory. It is evident that in the contempla
tion of both parties, this property was understood to be exten
sive, for it is anticipated in the language ot the Treaty that they 
might be ot public and political importance. I am, therefore, 
of opinion that the estimate of value should extend to, and be 
held to include, all the lands in the geographical tract at Nis- 
qually, which the Company used for its agricultural and pas
toral purposes. ,

a The farm and establishment at Cowlitz offer less difficulty 
as to the question of boundary and extent; and I think the 
Claimants have made out a satisfactory case to the possession 
of about 8,000 acres there.

<< It will be seen from the construction which, in my judgment 
should be given to the Treaty, with reference to the extent of 
the Company’s property for which indemnity is rightly due, 
viz: that it comprehends all that the Company possessed for 
agricultural, as well as for pasturage purposes; that applying 
the evidence of record to those principles of construction, the 
measure of indemnity should be a large one.

u I make due allowance for exaggeration of opinion on the 
one side, and undue disparagement on the other; and I appre
ciate the objections which attach to adopting, as an absolute 
criterion of value, the assessment by the local authorities, of 
the Company’s property at Nisqually.

“ The intrinsic difficulties in the way of a just estimation, 
after a close and rigid scrutiny of tlie evidence, are very great, 
even if there Avere no controversy on the construction of the 
Treaty, as to the items to Avhich the evidence should apply.

“A comparison of views by the Commissioners has served 
but to show how great the difference of judgment may be, 011 
the conflicting and varied state of facts presented, even when no 
other influence than that of a single- minded desire to appreciate 
it intelligently and impartially inspires them.

“The rule which they have thought it their duty to be 
guided by, has been to form what the separate judgment of 
each pointed at, as a fair estimate of value; and then, after 
discussion, that each should acquiesce in such a reasonable 
modification of opinion, within a certain range of value,^ as 
might be necessary to arrive at a common conclusion. This 
would seem to be the only alternative open, but that of remit
ting the case to the single judgment of the umpire.

u While, therefore, according to my individual judgment, 
the measure of compensation ought to be sensibly larger than 
that which is arrived at, I have, on the whole, though with 
some misgivings, felt it the part of duty, to acquiesce in a 
modified amount in order that the united award of the two 
Commissioners might set at rest a controversy, which has been 
already prolonged to an extent seriously injurious to the inter
ests affected by it. I, therefore, decide, that the adequate 
money consideration to be paid by the United States ot Amer
ica to the Puget’s Sound Agricultural Company for the transfer
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ri£hts and claims to the United States, is Two Hun- 
ui ecl Thousand Dollarsiu gold, and do accordingly award, that 
that sum shall be paid, according to the terms of the Treaty.”
r -t a + r ^1<3 CaS° ^ie -^L1S‘et,« Sound Agricul-

^issioner’s3 Opin' tural ComV^Jrtliecommissioner on the part of 
ion. fhe Ullite(1 States, observing, as did the Brit

ish commissioner, that much that had been said 
in the discussion of the claims of the Hudsons Bay Company 
was also applicable to the claims of the former company, said:
Article iv., Treaty of r “ Ync*er the language of the fourth article 

1846. I0* the treaty of 1846], a question is raised,
whether that [the Puget’s Sound] Company is 

not bound to show a title anterior to the Treaty, valid in law 
against the Government of Great Britain. It is based upon 
the fact that the Treaty speaks of farms, lands, and other 
property ‘belonging’ to the Company, and which it declares 
shall be confirmed to them.

“The argument in favor of the construction of the Treaty 
which I have adopted in the Hudson’s Bay Company’s case is 
broad enough to include this also, and to impose upon us, as a 
duty, the application of these terms of the treaty to the farms, 
lands, and other property at the time in the apparent owner
ship of the Puget’s Sound Agricultural Company. There was 
never any gi ant of lands by the British Government to this 
Company, a fact in the knowledge of both Governments, and 
the construction contended for would render the provision of 
the Treaty illusory.
/T“If quote authority upon such a point, Yattel says:
(Law of Nations, Book 2, ch. 17, Par. 283.) ‘We do not presume 
that sensible persons had nothing in view in treating together 
or in forming any other serious agreement. The interpretation 
which renders a treaty null and without effect, cannot then be 
admitted. It ought to be interpreted in such a manner, as that 
it may have its effect, and not to be found vain and illusive. 
It is necessary to give the words that sense, which ought to be 
presumed most conformable to the intention of those who speak.’ 
In illustration of these principles lie instances the case of the 
Athenians, vho alter having promised to retire from the terri
tories of their enemy, remained in the country under the pre
tense that the lands actually occupied by their army did not 
belong to the enemy. He rejects this interpretation in lan
guage more energetic than I wish to cite, and declares that 
by the territory of the enemy ought manifestly to have been 
understood everything comprehended in their ancient limits 
without excepting what had been seized during the war. ?

“Upon these principles of interpretation, I have no hesita
tion m saying that the intent of the parties, as manifested by 
the terms employed, included all the lands, which apparently 
belonged to the Company. The term ‘belonging’ is not a condi
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tion, and imports none into the provisions. It is used merely as 
a part of the descriptive designation of the property intended.

. “A question is also presented, as to the ex
Extent of Company s ^ei)j. ^[l0 possessions of the Company, and 

Possessions. {.fie ontwarq lt,<litiia of property necessary to 
bring any particular lands within the terms of the Treaty.

“ It should not be forgotton that at the period when the Treaty 
was made, the possession's of the United States on the Pacific 
coast were comparatively of trifling importance. California 
had not been acquired, gold had not been discovered, and the 
actual population of American citizens was very small. Apart 
from the occupation by the two Companies, whose claims are 
before us, most of the country was vacant. To require, under 
these circumstances, such evidence of appropriation and pos
session as are usual in settled countries, would be very unrea
sonable. In settled countries, such evidence is required, be
cause enclosures and other like marks of ownership are the 
usual attendants upon proprietorship, and serve as notice to 
others who may have or claim conflicting rights. In this wil
derness they would have been mainly useless for any purpose 
of enjoyment by the Company of their lands, and idle for any 
other purpose. It is enough if their lands were possessed in 
any sense, by such appropriation to the uses of the Company, 
as their circumstances called for. They had farms within en
closures, and they grazed their extensive herds of cattle over 
certain portions of the territory, near their main establishments, 
and included all these lands within what they regarded and used 
as their possessions before the Treaty.

“I am satisfied from the evidence, that their claims to lands 
both at Cowlitz and at Ni.squally are not afterthoughts as to 
their extent, but are substantially in accordance with the fact 
as it existed at the time of the Treaty. Two considerations 
strengthen me in this conclusion. The first is, that were their 
possessions so limited in extent, as is claimed on behalf of the 
United States, they could not have been deemed, in the then 
condition of the country, of enough consequence to require a 
provision, looking to their becoming of public and political im
portance, and providing in that event for their acquisition and 
purchase by the United States. It is only to a tract of country 
of considerable extent that such terms can have been thought 
applicable. This is not a mere power of eminent domain by 
wli ich public necessity is provided for upon compensation made. 
It is political importance which was in view.

“The next is, that the United States has never proceeded to 
confirm to this company any lands whatever, as they stipulated 
that they would. In the absence of such action on their part, 
I think it my duty to extend to the Company the benefit of any 
doubts which may possibly exist, as to the precise extent of 
their possessions at the time of the Treaty.

“I find no evidence that this Company has ever voluntarily 
submitted to any dismemberment of its possessions; and
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though it has, iu fact, been deprived of much the greater part 
of all its lands, I must consider its rights as standing unaf
fected by everything which has taken place since the date of 
the Treaty.
Amount of Compen- , “ In considering the amount which ought to 

sation be Pai(* ky tlie United States, for the extin
* guisliment of its claims, and the acquirement 

of its rights, 1 feel myself pressed upon by considerations of a 
like nature to those which I have mentioned in discussing the 
claims of the Hudson’s Bay Company. The same diversity of 
testimony, and the same difference ot* views between myself 
and my colleague, as to questions of value, have existed in this 
case as in that, and the same process of reasoning and reflec
tion have lea me to unite with him in awarding to the Puget’s 
Sound Agricultural Company the sum of Two Hundred Thou
sand Dollars in gold, to be paid according to the terms of the 
Treaty, as the adequate money consideration for the transfer 
to the United States of all the possessory rights and claims of 
the Puget’s Sound Agricultural Company, under the fourth 
article of the Treaty of Oregon.”

Text of Award.
The text of the award of the commissioners 

is as follows:
“ AWARD.

“At a Meeting of the Commissioners under the Treaty of July 
1st, 1803, between Her Britannic Majesty and the United States 
of America for the Anal settlement of the Claims of the Hud
son’s Bay Company and Puget’s Sound Agricultural Company 
held at the City of Washington, on the tenth day of Septem
ber 1809,

“ Present:
“John Eose, Commissioner on the part of Her Britannic 

Majesty,
“Alexander S. Johnson, Commissioner on the part of the 

United States of America.
“The Commissioners having heard the allegations and proofs 

of the respective parties, and the arguments of their respective 
Counsel, and duly considered the same, do determine and award 
that, as the adequate money consideration for the transfer to 
the United States of America of all the possessory rights and 
claims of the Hudson’s Bay Company, and of the Puget’s Sound 
Agricultural Company, under the first article of the Treaty of 
June 1st, 1863, and the third and fourth articles of the Treaty 
of June loth, 1846, commonly called tlie Oregon Treaty, and in 
full satisfaction of all such rights and claims, there ought to be 
paid in gold coin of the United States of America, at the times, 
and in the manner provided by the fourth article of the Treaty 
of June 1st, 1863, on account of the possessory rights and claims 
of the Hudson’s Bay Company Pour Hundred and Fifty Thou
sand Dollars; and on account of the possessory rights and
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claims of the Puget’s Sound Agricultural Company the sum of 
Two Hundred Thousand Dollars; and that, at or before the 
time fixed for the first payment to be made in pursuance of the 
Treaty, and of this award, each of the said Companies do exe^ 
cute and deliver to the United States of America, a sufficient 
deed of transfer and release to the United States of America, 
substantially in the form hereunto annexed.

«Iu Testimony Whereof, We, the said Commissioners, have 
set our hands to this award in duplicate, on the day aud year, 
and at the place aforesaid.

“John Rose,
“Alexander S. Johnson.”

“FORM OF DEED.

“Know All Men by these Presents; That the Puget’s Sound 
Agricultural Company, in pursuance of the Award ot the Com
missioners, under the Treaty between Her Britannic Majesty 
and the United States of America, ot tlie first day ot July, 
1803 which award bears date, September 10th, 1809, doth, by 
these presents, transfer to the United States of America, all 
the possessory rights and claims of the said Company men
tioned and specified in the first article of the said Treaty, and 
iu the third and fourth articles of the Oregon Treaty therein 
referred to; and also doth, by these presents, release unto and 
infavor of the United Statesof America, all claims and demands 
founded upon, or growing out of the aforesaid provisions ot 
the said Treaties, or the possessory rights and claims ot the 
said Company hereinbefore referred to.

“ In Testimony whereof, the Puget’s Sound Agricultural Com
pany have, in due form of law, executed this deed, at London, 
this------day of ■--------- , eighteen hundred and

.* The same form of deed, mutatis mutandis, is to be executed 
by the Hudson’s Bay Company.”

In accordance with the award transfers were 
Performance of executed to the United States by the two com 

Award' • panies, and the money was duly paid by the 
United States in two installments of $325,000 each.1 In the 
payment of the second installment a complication arose in 
consequence of a claim by Pierce County, Washington Ter
ritory, against the Paget’s Sound Agricultural Company, 
amounting to $61,305.22, for taxes. In appropriating the 
money for the payment of the second installment under the 
award, Congress provided that, before payment should be made 
of the portion awarded to the Puget’s Sound Agricultural

' 16 Stats, at L. 386, 419. The receipts in the Treasury are respectively 
dated September 26, 1870, and September 15,1871,



Compauy, “all taxes legally assessed upon any of the property 
of said company covered by said award, before the same was 
made, and still unpaid, shall be extinguished by said Puget 
Souud Agricultural Compauy; or the amount of such taxes 
shall be withheld by the Government of the United States 
f i om the sum hereby appropriated.”1 2 The question thus raised 
was submitted to the Attorney-General of the United States. 
On the 7th of August 1871 he reudered an opinion to the effect 
that the award should be paid. The treaty of 1863 stipulated, 
he said, that the sums awarded under it should be paid in two 
fixed installments “without any deduction whatever” (Article
IV.). If the proviso inserted by Congress in the appropriation 
should cause the payment of a less sum than the amount 
awarded, it would produce a breach of the treaty. The statute 
should therefore be construed strictly, and be held to mean no 
more than Its language necessarily imported. Under this rule 
the term “taxes,” standing in an act of Congress, with nothing 
in the context to enlarge its signification, was construed to 
mean United States as distinguished from State or Territorial 
taxes. On the strength of this opinion, as the United States 
had no claim against the company for taxes, the money was 
paid over “ without any deduction whatever.”3

z ‘u international arbitrations.

116 Stats, at L. 119; H. Misc. Doc. 222, 42 Cong. 2 sess.
2 For. Rel. 1871, pp. 522-540.



CHAPTER IX.

IMPEDIMENTS TO THE RECOVERY OF DEBTS: 
COMMISSION UNDER ARTICLE YI. OF THE JAY 
TREATY. ^

In the negotiation of the provisional articles 
Dcbte Due to Bnt- peace between Great Britian and theish Subjects. A . .

United States m 1782 it was found necessary 
to adjust two questions which involved to a large extent the 
pecuniary interests of British subjects. These were the ques
tion of either restoring the estates of the loyalists or affording 
indemnity for their confiscation and the question of securing 
the payment of debts due to British subjects before the war. 
While the conclusion of peace would once more open the courts 
of the country to British subjects, there existed on the statute 
books of various States acts which were passed daring the 
war, and which, remaining in force after its termination, would 
continue to bar the recovery of debts. Chief among these 
were the confiscation and sequestration acts, which authorized 
the payment of debts due to British subjects into the State 
treasuries and made such payment a full discharge of the 
obligation of the debtor.1

When in the earlier stages of the negotia-
John AdamssOpm- ^ons parjs the British commissioners de

ion.
manded some provision to secure the payment 

of debts as well as compensation for the loyalists, Franklin 
and Jay answered that the matter was one that belonged 
exclusively to the several States. When John Adams arrived 
in Paris he announced a different opinion. “ In my first con
versation with Mr. Franklin on Tuesday last,” says Adams, 
in his Journal of the Peace Negotiations, under date of Sun
day, November 3, 1782,2 “he told me of Oswald’s demand of 
the payment of debts and compensation to the Tories. He 
said their answer had been that we had not power nor had

1 Ara. State Papers, For. Pel. I. 193-200.
2 J. Adams’s Works, III. 300-301.
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Congress. I told him I had no notion of cheatiug anybody. 
The questions of paying debts and compensating Tories were 
two. I had made the same observation that forenoon to Mr. 
Oswald and Mr. Strachey, in company with Mr. Jay, at his 
house. I saw it struck Mr. Strachey with peculiar pleasure; I 
saw it instantly smiling in every line of his face. Mr. Oswald 
was apparently pleased with it, too. In a subsequent conver
sation with my colleagues, I proposed to them that we should 
agree that Congress should recommend it to the States to open 
their courts of justice for the recovery of all just debts. They 
gradually fell into this opinion, and we all expressed these sen
timents to the English gentlemen, who were much pleased with 
it, aud with reason, because it silences the clamors of all the 
British creditors against the peace, and prevents them from 
making common cause with the refugees.77 
„ . . „ When the treaty was concluded it went still

of Peace, further. It did more than recommend; it took 
bold national ground. By its fourth article it 

positively stipulated “that creditors on either side shall meet 
with no lawful impediment to the recovery of the full value in 
sterling money of all bona fide debts heretofore contracted.77 
“We have been informed,77 said the American commissioners 
in communicating the treaty to their government, “that some 
of the States had confiscated British debts; but, although each 
State has a right to bind its own citizens, yet in our opinion it 
appertains solely to Congress, in whom exclusively are vested 
the rights of making war and peace, to pass acts against the 
subjects of a power with which the confederacy may be at war. 
It therefore only remained for us to consider whether this article 
is founded in justice and good policy. In our opinion no acts 
of government could dissolve the obligations of good faith 
resulting from lawful contracts between individuals of the two 
countries prior to the war. We knew that some of the British 
creditors were making common cause with the refugees and 
other adversaries of our independence; besides, sacrificing pri
vate justice to reasons of state and political convenience is 
always an odious measure; and the purity of our reputation in 
this respect in all foreign commercial countries is of infinitely 
more importance to us than all the sums in question. It may 
also be remarked that American and British creditors are 
placed on an equal footing.771 1

1 Wharton’s Dip. Cor. Am. Rev. VI. 132. '
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Inexecution of the 
Treaty.

But, though the treaty thus provided for 
the recovery of debts, the Government of the 
United States was unable to execute it. The

States refused to repeal their impeditive enactments, and 
the State courts continued to enforce them. The government 
ot the confederation was practically powerless, and unable to 
afford a remedy.

On the other hand, there were certain provisions of the 
t eaty which the British Government refused to execute. By 
t he seventh article it was provided that His Britannic Majesty 
should, “ with all convenient speed, and without causing any 
destruction, or carrying away any negroes or other property 
of the American inhabitants, withdraw all his armies, gani- 
sons and fleets from the said United States, and from every 
post, place and harbour within the same.” The British forces, 
before and at the time of their withdrawal from certain places, 
sent or carried away a large number of negroes, in violation, as 
the United States maintained, of the treaty of peace.1 But 
from certain other places they refused to withdraw. The posts 
at Detroit, Mackinaw, Fort Erie (Buffalo), Niagara, Oswego, 
Oswegatchie, Point au Per, and Dutchmans Point were 
retained by them.2

Adoption of the 
Constitution.

When the Constitution of the United States 
was ratified and the government under it
established, Washington took measures to se

cure the execution of the treaty by Great Britain. Since the 
conclusion of the peace the relations between the two coun
tries had been in a most unsatisfactory condition, which the 
outbreak of the revolution in France had lately contributed 
to aggravate. The British Government, alleging the failure 
of the United States to fulfill its obligations, had declined 
to reciprocate the act of the latter government when it sent 
John Adams as minister to London ; and diplomatic intercourse 
between the two countries had long since ceased. It was 
hoped, however, in the United States, that the adoption of the 
Constitution would remove all obstacles that existed in Amer
ica to the restoration of good relations. By Article VI., clause 
2, of that instrument, it was provided that “all Treaties made, 
or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land, and the Judges in

1 Am. State Papers, For. Eel. I. 206.
2 Am. State Papers, For. Rel. I, 190,

§62?------78
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Gouvemeur Morris’s 
Negotiations.

every State shall be bound thereby, any Thing in the Consti
tution or Laws of any State to the Contrary notwithstanding.” 
The first object of this clause was to secure the execution of the 
obligation imposed by the fourth article of the treaty of peace; 
indeed, it was the refusal of the State courts to execute this 
article that led the convention to insert the specific provision 
that all treaties “made,” or thereafter to be made, should be 
binding on “the Judges in every State,” in spite of anything 
in its constitution or laws to the contrary.1

Conceiving it to be desirable, however, to 
attempt the restoration of good relations with
out incurring the risk of a rebuff, Washington 

instructed Gouverneur Morris, who was expected soon to be 
in London, to make inquiries as to the sentiments and inten
tions of the British Court as to the performance of the obliga- 
Lons of the treaty of peace, touching the surrender of the fron
tier posts and compensation for negroes.2 Morris arrived in 
Loudon on the 28th of March 1790 and lost no time in calling 
upon the Duke of Leeds, who was then minister for foreign 
affairs. Being cordially received, he assured the duke that 
all obstacles to the recovery of British debts had been removed 
by the Constitution and the organization of Federal courts, 
and sought to learn the intentions of the British Government 
as to the performance of its obligations under the treaty. The 
duke took the ground that the stipulations of the treaty should 
be performed in the order in which they were therein set forth, 
and finally declared that it was the purpose of Great Britain 
to retard the surrender of the posts till redress was granted 
to British subjects. In this declaration Pitt concurred. Mor
ris’s negotiations continued through the summer of 1790 with
out other result than the promise of the British Government 
to send a minister to the United States.3 This promise was 
fulfilled; but the negotiations which took place from Novem
ber 1791 to May 1792 between Mr. Jefferson, who was then 
Secretary of State, and Mr. Hammond, the British minister, 
on the subject of the execution of the treaty of peace produced 
nothing more substantial than some voluminous diplomatic 
notes.4

•Coxe’s Judicial Power and Unconstitutional Legislation, 272-291.
-Washington to Morris, October 13,1789, Am. State Papers, For. Rel. 1.122.
3 Am. Stale Papers, For. Rel. I. 122 et seq.
-•Am. State Papers, For. Rel. I. 188, 189, 190-193, 193-200, 201-237, 238.
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Jay Treaty.
The instructions given to Mr. Jay on the 

subject of his mission to England in 1794
expressed the wish that the recovery of debts 

due to British creditors might be treated as a judicial ques
tion, and as such remitted to the courts.1 The British Gov
ernment declined so to treat it, and the discussion was renewed 
on the lines on which it had previously been conducted. In 
regard to negroes. Lord Grenville took the ground that Ilis 
Majesty’s government had incurred no liability.2 On the Gth 
of August 1794 Mr. Jay presented a series of articles which 
included, among other things, the surrender of the posts and 
compensation for debts.3 After the exchange of various proj
ects, a treaty was concluded on the 19th of November. Its 
second article provided for the evacuation of the posts on or 
before June 1, 1790. Its sixth article related to the question 
of debts. In an explanatory letter to his government Mr. Jay 
stated that this article was a sine qua non, and was intended 
to promote that justice and equity which judicial proceedings 
might be incapable of affording. The commissioners might, 
lie said, do exactly what was right, according to the merits ot 
the several cases, paying due regard to all the circumstances.4

Reciting that “ it is alleged by divers Brit
ish merchants and others, His Majesty’s sub
jects, that debts, to a considerable amount, 

which were bona fide contracted before the peace, still remain 
owing to them by citizens or inhabitants of the United States, 
and that by the operation of various lawful impediments since 
the peace not only the full recovery of the said debts has been 
delayed, but also the value and security thereof have been, in 
several instances, impaired and lessened, so that, by the ordi 
nary course of judicial proceedings, the British creditors can 
not now obtain, and actually have and receive full and ade
quate compensation for the losses and damages which they 
have thereby sustained,” the sixth article stipulated “ that in 
all such cases, where full compensation for such losses and 
damages can not, for whatever reason, be actually obtained, 
had and received by the said creditors in the ordinary course 
of justice, the United States will make full and complete

Com ensation of 
Creditors.

1 Am. State Papers, For. Rel. I. 472.
a Id. 485.

Id. 486
-1 Id. 503.
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compensation to the said creditors;’7 but it also distinctly 
declared that this stipulation “is to extend to such losses only 
as have been occasioned by the lawful impediments aforesaid, 
and it is not to extend to losses occasioned by such insolvency 
of the debtors or other causes as would equally have operated 
to produce such loss, if the said impediments had not existed; 
nor to such losses or damages as have been occasioned by 
the manifest delay or negligence or wilful omission of the 
claimant.”

Powers of Commis-

“ For the purpose of ascertaining the amount 
Provision for Mixed ^a such losses and damages,” the article fur- 

Commission. .. titther provided that five commissioners should 
be appointed, two by His Majesty, two by the President of the 
United States, by and with the advice and consent of the Sen
ate thereof, and the fifth “by the unanimous voice of the other 
four77; but in case they should not agree, the commissioners 
on each side were to propose one person, and, of the two so 
proposed, one was to be drawn by lot in the presence of the 
four original commissioners; and each of the five was required 
to take an oath or affirmation in a prescribed form.

It was further provided that the commis
sioners should first meet in Philadelphia, but 

° should have power to adjourn from place to
place as they should see cause; that three of them should con
stitute a board and “have power to do any act pertaining to 
the said commission, provided that one of the commisioners 
named on each side, and the fifth commissioner shall be pres
ent;” and it was stipulated that all decisions should be made 
“by the majority of the voices of the Commissioners then 
present.” Eighteen months from the day on which the com
missioners should form a board and be ready to proceed to 
business were assigned for receiving complaints and applica
tions; but the commissioners were authorized in any particu
lar case in which it should appear to be reasonable and just to 
extend the term for not more than six months. In “examin
ing the complaints and applications so preferred to them,” the 
commissioners were “empowered and required # * * to
take into their consideration all claims, whether of principal 
or interest, or balances of principal and interest, and to deter 
mine the same respectively, according to the merits of the 
(several cases, due regard being had to all the circumstances
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thereof, and as justice and equity shall appear to them to 
require.” They were also empowered to examine such persons 
as should come before them, on oath or affirmation, and to 
receive in evidence, when duly authenticated, “all written 
depositions, or books, or papers, or copies, or extracts thereof.”1

It was further provided that “the award of
' . , the said commissioners, or of any three ot themment of Awards. 7

as aforesaid,” should “in all cases be final and
conclusive, both as to the justice of the claim, and to the amount 
of the sum to be paid to the creditor or claimant;” and that 
the United States should cause the sum so awarded to be paid 
in specie to the claimant without deduction, at such time or 
place as the commissioners should award, and on condition of 
such releases or assignments by the claimant as the commis
sioners should direct, provided that no such payment should 
be fixed by the commmissioners to take place before twelve 
months from the day of the exchange of the ratifications of the 
treaty.

By the eighth article of the treaty it was 
Expenses and Vacan- provjje(j that the commissioners should be re-

C-6S.
spectively paid in such manner as the high 

contracting parties should, before the exchange of the ratifi
cations of the treaty, agree on; that all other expenses should 
be jointly defrayed, and that in case of the death, sickness, 
or necessary absence of any commissioner his place should be 
filled in the same luanner as that in which he was appointed.

. . The ratifications of the treaty were exchanged
Legislation of Con- ^ jj0U(j011 on ^]ie 28th of October 1795,, and it 

gress. 7
was proclaimed on the 29th of the ensuing 

February. By an act of May C, 1796, Congress made an ap
propriation toward defraying the expenses of carrying the 
treaty into effect, and fixed the salary of the American com
missioners under Article VI. at $4,445.2 By another act, of 
June 30, 1797,3 the President was authorized, by and with the

1 The Attorney-General of the United States advised that this stipula
tion touching the examination of witnesses and the admission of evidence 
implied “that public officers should furnish copies of papers when de
manded, and should assist in bringing forward testimony according to the 
duties of their several stations; and, also, that individuals should not 
refuse to give testimouv77 to facilitate the execution of the article. 
(Charles Lee, Attorney-General, to the President, January 3,1798, 1 Op.82. )

2 1 Stats, at L. 460.
31 Stats, at L. 523.



278 INTERNATIONAL ARBITRATIONS.

advice and consent of the Senate, to appoint an agent, who was 
to be entitled “to a compensation at the rate of two thousand 
dollars per annum,” “to act in behalf of the United States, 
under the direction of the Attorney-General,77 and it was made 
“the duty of the Attorney-General to counsel such agent, and 
to attend before said commissioners [under Article VI.], when
ever any questions of law, or fact, to be determined by them, 
shall render his assistance necessary.77 Moreover, the Attor
ney-General was “authorized to employ such agents, in differ
ent parts of the United States, as the business before the said 
commissioners, in his opinion, shall make necessary, to be paid 
according to their services, at such rate as the President of the 
United States shall direct.77 For his own services under the 
act the Attorney-General was allowed “an additional compen
sation of six hundred dollars per annum.77

The commissioners appointed on the part of 
American Commis- the United States were Thomas Fitzsimons,

’ of Pennsylvania, and James Innes, of Virginia. 
Their joint commission, issued by and with the advice and 
consent of the Senate, bears date April 1, 1796. Mr. Innes 
died on the 2d of August 1798 and was succeeded by Samuel 
Sitgreaves, of Pennsylvania, who was appointed on the 11th 
of that month and took his seat at the board on the 28th.1

The British commissioners, whose joint ap
pointment bore date September 7, 1795, were 
Thomas Macdonald and Henry Pye Rich.

British Commis-

1 Mr. Macdonald, one of the British commissioners, referring to Mr. 
Innes, after the latter’s death, said: “Colonel Innes, * * * than
whom a man more truly honorable never existed; who enjoyed the cor
dial friendship of General Washington; had resigned the situation of 
attorney-general of the State to which he belonged to hold a place in 
the commission; and was distinguished as much for that frankuess of 
mind which disdained all finesse, as for a manly eloquence and correct 
judgment.” (A Brief Statement of Opinions Given in the Board of Com
missioners, under the Sixth Article of the Treaty of Amity, Commerce, 
and Navigation, with Great Britain, by One of the Commissioners. Phila
delphia, 1800, p. 10.) Mr. Sitgreaves was born in Philadelphia in 1764; 
settled in Easton, Pa., in 1786, and died there in 1824. A lawyer by pro
fession, he was a member of the constitutional convention of Pennsyl
vania in 1789-90; served in Congress from 1794 to 1796; in 1797 conducted 
the impeachment of William Blount; in 1799 assisted in the prosecution 
of John Fries for treason. (Wharton’s State Trials, 206, 484, 491, 557, 
577.) At the close of John Adams’s administration he retired from public 
life.
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Though complaints were afterward made of Mr. Macdonald’s 
domineering temper, he came well recommended for amiability.1

The four original commissioners first met at 
choiceof^Fift^c°m- ^ house of Mr. Fitzsimons, in Philadelphia, 

on the 18th of May 1797, and after communi
cating to each other their commissions, which were found to be 
iu due form, adjourned to meet on the 25tli of May for the pur
pose of selecting a fifth commissioner. Findingon that day that 
they could not agree in the choice of a person to fill the posi
tion, “the said commissioners appointed by His Britannic 
Majesty,” so reads the record, “did propose, John Guillemard, 
esquire, of London, at present in Philadelphia, and the said 
commissioners appointed by the President of the United States, 
as aforesaid, did propose Fisher Ames, esquire, of Massachu
setts, and the said Henry Pye Rich, and James Innes, having 
retired into another room, the said Thomas Macdonald, and 
Thomas Fitzsimons, wrote down the names of the said two per
sons so proposed, on separate slips of paper, which being rolled 
up, and placed in an urn, were carried in the same, by the said 
Thomas Macdonald, and Thomas Fitzsimons, into the presence 
of the said other two commissioners; and the urn being there 
delivered to the said James Innes, was by him presented to the 
said Henry Pye Rich, who, in the presence of the said other 
commissioners, drew from the same, the name of the said John 
Guillemard, who was declared the fifth commissioner, under 
the said article of the said Treaty.—These things were so done 
at Philadelphia, and in the house of the said Thomas Fitz
simons, this twenty-fifth day of May, One thousand seven 
hundred and ninety-seven.”2

Each party was represented by an agent, 
Agents and Secre- American agent being John Read, jr.; the

tary' British agent, William Moore Smith. The 
secretary of the commission was G. Evans.

1 “Mr. Macdonald, who is just on the point of sailing for America, I am 
acquainted with. If you should meet him, I need not ask you to attend 
to him when I inform you that he is an amiable, well-informed gontle- 
inan, and carries with him the best disposition towards our country.” 
(William Pinkney to W. Vans Murray, London, February 9,1797, Pinkney's 
Life of Pinkney, 29.)

2 The four original commissioners, in thus determining who should he the 
fifth commissioner, followed the plan which had, as we shall see, been 
adopted by the commissioners under the seventh article at London, each 
side presenting a list of names, and then proposing the name which the 
other side selected from it.
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, „ . The first meeting of all the commissioners
miggir.Ti was on May 29,1/97, ana oil that day the 

board was duly constituted by the administra
tion of the requisite oath to all the commissioners, in the pres
ence of each other, by the president of the court of common 
pleas for the first district of Pennsylvania, who met the com
missioners at their office for that purpose.1

The commissioners adopted rules to regulate 
Submission and Ex- transaction of business, and before the 

Claims lapse of the eighteen months prescribed by the
treaty for the reception of complaints and appln 

cations, which expired at the end of November 1798, claims to 
the amount of $19,000,000 had been filed. The total was ulti
mately swollen to about $25,000,000. The examination of the 
claims began in January 1798, and was proceeded with for 
eighteen months as rapidly as matters of routine, the disturb
ance caused by the prevalence of yellow fever in Philadelphia, 
and other interruptions would permit. On March 19,1798,2 
Congress created a fund for the payment of awards by appro
priating $300,000 for that purpose, and until the illness of Mr. 
Innes the proceedings of the board do not appear to have been 
attended with any personal friction between its members, 
though, as was to be expected, their decisions had not all been 
unanimous. Indeed, with perhaps two or three exceptions of 
slight importance, the decisions had related to matters of prac
tice. Comparatively a small part of the mass of the business 
which at length came before the board appeared till toward 
the close of the term of eighteen months prescribed by the 
treaty for the reception of complaints and applications.
„ x _. , la one case, however, the agent of the United

ity of Awards. States excited some feeling by suggesting a 
doubt as to the binding character of an award 

in contingeucies which he strongly suggested as possible, if

1 Hi© oath prescribed by the treaty and taken by the commissioners was 
in the following form: “I, A. B., one of the Commissioners appointed in 
pursuance of the sixth article of the Treaty of Amity, Commerce and Navi
gation, between His Britannic Majesty and the United States of America 
do solemnly swear (or affirm) that I will honestly, diligently, impartially 
and carefully examine and to the best of myj udgment, according to justice 
and equity, decide all such complaints, as under the said article shall be 
preferred to the said Commissioners; and that I will forbear to act as a 
Commissioner in any casein which I may be personally interested.”

21 Stats, at L. 545.
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not imminent. On this suggestion the board made the follow
ing order:

“Commissioners’ Office, 
Philadelphia, April 18, 1798.

“In the Case of William Cunningham, and others.
“ The Answer of the United States, signed by their Agent, 

having in this case been printed and laid before the board,— 
Ordered, that the General Agent for the Claimants, or Attor
ney for these claimants, have leave to see and reply to the 
same within three weeks; but with the exception of the intro
ductory argument Go impress on the commissioners (as it is 
there said) the primary importance of understanding the limits’ 
of their duty, and instructing them, on the authority of Vat tel, 
and with reference to a supposed case of manifest and inten
tional wrong, in the expediency of taking care that they do 
not ‘renew the dissensions between the two nations,’ by decid
ing in a manner so palpably ‘absurd,’ or so.clearly proceeding 
from ‘ corruption, or flagrant partiality,’ as to entitle 4either 
nation to disregard the award! The Board make no further 
animadversion on the above argument than thus to state its 
import, and prohibit all allusion to such topics in future. They 
know no policy but that of justice, and look forward to no 
consequence but the consciousness of having done their duty.

“ Ordered, that the lieply in this Case be printed; that this 
Order be therein fully recited, and copies hereof served upon 
the Agents for both parties.”

This order was drawn by Mr. Macdonald. The Attorney- 
General inquired whether it meant “that it belonged not to 
the Board to consider what the United States might think of 
their awards V7 In answer to this inquiry Mr. Macdonald, “for 
the purpose of preventing, if possible, every cause of irritation 
or offence, and because the question had been put to the board, 
in writing, by the Attorney General,” wrote a private note to 
the agent of the United States, saying that, while he officially 
had no concern with the question suggested in the answer in 
Cunningham’s case how far the two nations would be bound 
by the awards of the board, privately he thought fit to declare 
that, in his opinion, in which he had reason to believe every 
member of the board agreed with him, “nothing could be more 
completely erroneous than the argument there maintained, and 
unfortunately exposed to the world in print; ” that men of honor 
could not for one instant consider the question of consequences; 
that, “if he had ever imagined there was room for such a ques
tion, he certainly would not have consented to accept the situ
ation of a Commissioner, to be employed in the frivolous occu
pation of giving judgments, which were to have effect, or not,
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according to the pleasure of either of the parties;” that, unless 
the deviation from the cases submitted was manifest, such as, 
in the language of Vattel, could not be 44 rendered doubtful by 
the dissension of the parties,” the award was 44 binding on both 
nations, without the smallest regard to what either of them 
singly may think of it;” that, while 44 a void award might by 
possibility be made by the board, such for instance as an award 
for confiscated land, or on debts contracted after the peace, 
and the like; which would be so manifestly out of the treaty 
that there could be no 4 dissension’ upon the subject,” yet 44 men 
of common understanding” could not give 44 a void award un
der this treaty, without corrupt motives, because the deviation 
must be palpable, and of course intentional.”

On the 13th of July 1798 che board took
South Carolina in- tpe ease 0f strachan and Mackenzie, which

stallment Laws. 1 7
was based on the operation of certain statutes

of the State of South Carolina, commonly called the 44 In stall
men t Laws.” With the exception of the claim of Bishop Inglis, 
which will be considered hereafter, it was the first case that 
came before the board requiring the decision of an important 
question.

By an ordinance of the legislature of South Carolina of 
March 26, 1784, it was provided that no suit on a debt con
tracted by a citizen of any of the United States prior to 
February 26, 1782, should be commenced till January 1, 1785, 
and that then only the interest which had accrued since 
January 1, 1780, should be recovered. After January 1,1786, 
the rest of the interest became recoverable, and also the 
principal; but the latter only in annual installments of one- 
fourth.1 This act was altered as to the amounts and periods 
of collectable installments by an act of March 28, 1787.2 By 
an act of November 4, 1788, all prior installment laws were 
repealed, and an annual installment of a fifth was adopted as 
the limit of recovery.3 Strachan and Mackenzie’s claim con
sisted of a series of accounts, extracted from their partnership 
books in London, and ending in 1774, and of certain bonds, 
which were produced before the board. It was substantially 
admitted by the agent of the United States that a sum of

Acts, Ordinances, and Resolves of tlie General Assembly of the State of 
South Carolina, Passed in the Year 1784, p. 81.

2 Cooper’s Statutes of South Carolina, v. 36.
3Id. 88.
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nearly £17,000 was due on December 31, 1774, but lie con
tended that the loss charged did not arise from the operation 
of the installment laws, but from other causes which would 
equally have operated to produce it. The board received writ
ten evidence and examined witnesses, and, without dissent,

“ Resolved, that the laws of South Carolina, passed subse
quent to the peace, and known under the denomination of the 
Installment Laws, were lawful impediments to the recovery of 
debts secured by the treaty of peace; and in this case operated 
as such within the meaning of the sixth article of the treaty 
of amity.”

Discussion of General 
Principles.

Thus far the commissioners had proceeded 
fairly harmoniously, but at this point Mr. 
Macdonald took a step which, however well 

intended, opened the way to and indeed necessitated the 
exchange of written arguments on general principles. He had 
made it “a practice,” as he himself says, “to throw out for 
consideration such observations as occurred to him, at the 
moment, on the reading of every paper or argument before the 
Board.” “The same principle,” he further observes, “which 
forbade all official concern, respecting the reception or opera
tion of an opinion, once maturely formed and conclusively 
declared, suggested the wish, that all possible aid and informa
tion should be previously obtained, and every opportunity of 
fair and friendly discussion employed;” and to this end he 
“ thought of collecting and exposing his observations more 
distinctly to the view of all the members, as well as of himself, 
by putting them in writing, and entering them on the minutes, 
as matter for conference, when no other business (which was 
frequently the case) happened to be ready at the sittings of 
the Board.” This idea was confirmed by the continued illness 
of Mr. Innes, since “the disclosure might be convenient for 
Mr. Fitzsimons, who had on many points expressed very differ
ent sentiments from the other members of the Board.”

On July 25, 1798, Mr. Macdonald took the 
contemplated step by laying before the com
missioners certain “notes,” as “the substance 

of what he had occasionally, with great deference, submitted 
to their consideration; and which he wished to have entered 
in the minute book, as such; in order to subject them to that 
close examination” which the “importance of the matter” 
demanded, and his “desire to be explicit and correct” had

Mr. Macdonald’s 
“Notes.”
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“prompted him to invite.” In these “notes” there are the 
following passages :

“ Under the fourth article of the treaty of peace, the points 
of enquiry are these: .

“ First. Was the debt fairly contracted before the peace f
“ Secondly. Did the whole, or any part of the full value of it, 

in sterling money, remain unpaid to the creditor at the peace? .
“If these points are answered in the affirmative, nothing 

can take the case out of the treaty of peace, but the free, volun
tary, and uncontrolled discharge of the creditor. A discharge 
by act or operation of law, unsupported by such free and 
voluntary act of the creditor, still leaves the debt within the 
description of fairly contracted, and not fairly paid: and though 
such discharge by mere operation of law, would be good 
against an American creditor, it is of no avail against a 
British creditor; for this plain reason, that the light of the 
former is governed by the general law of the land, but that of 
the latter by the special law of national compact or treaty.

“The article contains no exception either as to the nature, 
or to the amount of the debts thereby secured. The words are 
incapable of any limited interpretation—‘all debts7 of what
ever nature—‘ all debts7 to their full amount, principal and 
interest, according to the original contract, or the law and 
usage which then prerailed. This seems to be the necessary 
exposition.

“To the recovery of the full value, in sterling money, of all 
such debts, fairly contracted and not fairly paid At was agreed, 
and solemnly promised by the two nations, respectively, that 
the British creditors should ‘ meet with no lawful impediment7 
in America, and American creditors should meet with no law
ful impediment, in Great Britain.

“The expression ‘lawful impediment,1 is as comprehensive, 
as it is applicable to the subject.

“ Every cause of delay is an impediment.
“ Every cause of delay arising positively, out of the operation 

and effect of law; or negatively, from the defect of law, is a 
lawful impediment.

“ The scope of the article obviously was, that the law, or the 
defect of law, should not, on either side, stand between the fair 
creditor, and his unwilling debtor: that all laws which had 
been passed against such recovery, should be repealed; all 
necessary means in law restored; all bars, by past operations 
of law, having a present effect, removed: that the administra
tion of law in the courts of justice, should afford a remedy for 
the right, according to the original contract; which nothing, as 
already stated, but the free, voluntary, and uncontrouled act 
of the party himself should be held to discharge—In short, 
that creditors who had already borne their share of suffering, 
under the common calamity of war, with all its train of inci
dental evils, including the loss of trade and business, as well
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as the want of their money, should on the return of peace, find 
their just rights, at least, entire; in the state in Hiich they 
left tiiem; with the same means of making them effectual; 
and without any obstruction, or cause of delay, so far as 
depended on the law”

On the other hand, Mr. Macdonald said that the United 
States might set up that the debt was not bona fide contracted; 
that the debtor was insolvent, or that for other cause the debt 
could not be paid; or that the loss had been occasioned by 
manifest delay or negligence or willful omission of the claim
ant. But, while these things might be alleged in opposition 
to liability under the treaty, the presumption was in favor of 
the good faith of the transaction and the solvency of the 
debtor, which would be assumed until disproved. “The case,” 
he said, “must be a very strong one and clearly made out to 
give power to the presumption that if the law had been free, 
coercion would not have been effectual.” He also rejected any 
general requirement of an application to the courts, in order 
to test the possibility of recovery in the ordinary course of 
judicial proceedings, saying that that was a question to be 
determined by the commissioners as they might deem most 
conducive to justice, and that the claimant was not bound to 
attempt a partial recovery if there seemed to be impediments 
to his obtaining full compensation in the ordinary course.

The “notes” of Mr. Macdonald were communicated by the 
American commissioners to Charles Lee, Attorney-General of 
the United States, who on the 1st of the following October 
replied in some “remarks.”

Whatever color or support the terms of the
Opposition to the treaty raay jiave lent to the general rules laid

^ S down in the “notes” of Mr. Macdonald, they 
excited a very strong antagonism on the part ot the American 
commissioners. So far as the question of applying to the 
courts was concerned, the American commissioners had before 
them the example of the commission then .sitting in London 
under the seventh article of the treaty. Claimants against the 
British Government before that commission had been required 
to pursue their remedies iu the courts by prosecuting their 
causes to a final conclusion, whether lor complete or partial re
covery, before the lords commissioners of appeal, notwithstand
ing that many of the doctrines enforced by the lords commis
sioners were not in harmony with the principles enforced by the
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board. Moreover, by a decision delivered at the February 
term, 1796, in tbe case of Ware v. Hylton,1 the Supreme Court 
of the United States had decided (though the decision was 
not known to Mr. Macdonald when he prepared his “notes”) that 
the fourth article of the treaty of peace enabled British cred
itors to recover debts previously contracted to them by citizens 
of the United States, notwithstanding the fact that the debt 
had been paid into the State treasury during the war under 
the authority of a State law of sequestration. This case 
arose upon the sequestration act of Virginia passed October 
20, 1777, which, as was shown by cases before the commission
ers in Philadelphia, had been one of the most mischievous in 
obstructing the execution of the fourth article of the treaty 
of peace. The circuit court of the United States for the 
district of Virginia, holding the act to be valid, had decided 
that a debt which had been paid under it into the treasury of 
Virginia could not be enforced by the creditor. The Supreme 
Court on writ of error reversed the judgment of the circuit 
court, on the ground that the act was in conflict with the 
treaty, which was, under the Constitution of the United States, 
the supreme law of the land.

The practical difficulty of executing the sixth 
Practical Difficulties, article, unless good faith in the original trans

action and continued solvency of the debtor 
were presumed, became more apparent as the business of the 
board progressed. The claims presented consisted largely of 
merchants7 accounts, and one case was cited as an example in 
which the claim was founded on retail debts alleged to be due 
from several thousand persons. It became obvious that if 
each case were examined on its merits—the course which the 
rules proposed in the “notes77 of Mr. Macdonald were designed 
to avoid—the existence of the board must be indefinitely pro
longed and its labors very great.

On the other hand, the amount of the claims submitted to 
the board was very large and daily increasing, doubtless far 
exceeding the total anticipated by either party to the treaty; 
and the war that had intervened since the debts were contracted 
had been attended in America with great injury to private for
tunes. Unless the merits of each case were thoroughly ex
amined, it was clear that the Government of the United States

3 Dallas, 199.



OBSTRUCTION OF JUDICIAL REMEDIES. 287

would be visited, practically, with the penalty of paying all 
private debts whose loss had been occasioned by the war, in 
addition to those whose recovery had been defeated by legal 
impediments.

On the 6th of August 1798 the board took 
Cunningham’s Case, up the case of William Cunningham & Co., to

which reference has heretofore been made. 
The claim was based on various lawful impediments existing 
in Virginia. The agent of the United States maintained (1) 
that there were then no legal impediments in Virginia to the 
recovery of the debts; (2) that if such impediments had for
merly existed the claimants were bound to show, by evidence 
of the solvency of the debtors at the time when such impedi
ments were in operation, that they could have recovered pay
ment if the legal impediments had not prevented; (3) that 
debts described as doubtful in lists made up in 1775, and not 
alleged to have since become good, ought not to be admitted 
by the board. The last point the board unanimously sustained. 
The first and second points were decided in favor of the claim
ants; the commissioners, Mr. Fitzsimons dissenting, resolving 
that there were lawful impediments in the case, and that to 
such impediments all losses incurred through the lapse of time, 
the loss of legal evidence, insolvency of debtors, or other cause 
which occurred during the operation of the impediments, were 
prima facie to be ascribed; and that it was for the United 
States to show that the losses occurred from other causes. At 
this time Mr. Fitzsimons was the only American commissioner, 
Mr. Innes having died four days previously, and his suc
cessor, Mr. Sitgreaves, who did not appear at the board till 
the 28th of August, not having as yet been appointed.

On the 18th of December 1798 the case of 
Allowance of inter- Cunningham & Co. came up in

est. another aspect, on a claim for interest on the 
debts during the war. This claim was opposed both by the At
torney-General and the agent of the United States on the gen
eral ground that interest should not be allowed during the war. 
The board however resolved, Mr. Fitzsimons and Mr. Sit
greaves dissenting, that interest ought to be awarded uaccord
ing to the nature and import, express or implied, of the several 
contracts;” but that in so deciding against a general objection 
to the payment of interest the board udid not preclude, but 
necessarily saved all objections to the payment of interest
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which may arise out of the contract, or other special circum
stances of the case.”

Meanwhile, the affairs of the commission 
impending Crisis, seem to have been approaching a crisis. Much 

of the time of the board was consumed in the 
discussion of general principles apart from individual cases, 
and early in 1799 an impression began to prevail that there 
would soon be a rupture. On the 5th of February Mr. Picker
ing, who was then Secretary of State, informed Mr. King, 
minister of the United States in London, that differences 
among the commissioners doubtless would cause a suspension 
of their proceedings. The claims, he said, not only immensely 
surpassed any amount that was contemplated by the United 
States, but were advocated on principles which where quite 
inadmissible, since they in effect made the United States the 
debtor for all the outstanding debts due to British subjects 
and contracted before the treaty of peace.

On the 19tli of February 1799, just two 
Case of Bishop ingiis. weeks after Mr. Pickering wrote to Mr. King, 

the first open breach in the board occurred. 
It took place over the claim of the Bight Bev. Charles Ingiis, 
Bishop of Nova Scotia, for debts due on bonds. The claimant, 
who was born in Ireland in 1734, came to America about 1759, 
and in 1765 became assistant rector of Trinity Church, in the 
city of New York. In 1775 he wrote, in reply to Paine’s Com
mon Sense, a pamphlet1 2 which was burned by the Sons of Lib
erty. After the Declaration of Independence he refused to 
accede to Washington’s request to omit the prayer for the King 
and Queen from the service, and in August 1776 closed his 
church and retired to Flushing, which was then in the posses
sion of the British. After Washington’s defeat on Long Island 
he followed the royal army into New York, and in the follow
ing year was chosen as rector of Trinity. Subsequently he 
served as chaplain of a battalion of New Jersey volunteers, 
and on the evacuation of New York in 1783 went to Halifax. 
On the 22d of October 1779 the legislature of New York 
passed an act of attainder and confiscation by which the 
claimant and many other British subjects, including the Earl

1 Am. State Papers, For. Rel. II. 383.
2 Plain Truth Addressed to the Inhabitants of America; Containing

Remarks on a Late Pamphlet, intitled Common Sense; * * * By Can
didas. Philadelphia, 1775. See New York Times, May 2, 1897,



of Dunmore, Governor Try on, and Sir Henry Clinton, who 
were described as “persons holding or claiming property 
within this State,” were attainted of high treason for adhering 
to His Britannic Majesty, and their estates, real and personal, 
declared to be forfeited and confiscated.1

The case of Bishop Ingiis first came before the board for de
cisive action on three objections made by the agent of the 
United States:

1. That the claimant, having been attainted by an act of the 
legislature passed before the peace on account of his adherence 
to the King and being of that description of persons known as 
loyalists or refugees, did not possess a character entitling him 
to appear before the board.

2. That the debts due to him having been confiscated, he 
was not a creditor within the meaning of the fourth article 
of the treaty of peace, but came only within the recommenda
tory provisions of the fifth article, of which the board had no 
cognizance.

3. That he was guilty of manifest negligence in not having 
proceeded for the recovery of his debts and was bound still to 
proceed at law for that purpose, having a remedy before the 
board only for what he should be unable to recover by ordi
nary legal process.

On the 21st of May 1798 the commissioners unanimously 
decided the first and second points in favor of the claimant. 
The third point they reserved for further consideration. After 
several special arguments and much discussion it came up 
again on the 19th of February 1799, when the majority of 
the commissioners declared it to be clearly their opinion, 
from the evidence before the board, “that at, and before the 
date of the treaty of amity, the claimant could not have recov
ered in the ordinary course of justice, and had not therefore 
been guilty of negligence in not proceeding for that purpose;” 
that “from the terms of the sixth article, and the inconsistency 
of the contrary position (as it appeared to them) with the whole 
meaning and object of that article, the claimant was not now 
obliged to go through a course of judicial proceedings, for the 
purpose of trying the experiment, whether the courts would

1 Laws of the State of New York (ed. 1886), I. 173. The act specifies 
among those attainted “Charles Ingiis, of the said city [of New York], 
clerk, and Margaret his wife.” ’

5627------19
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decide differently from the decisions which had been given pre
ceding the treaty of amity;” and that, by the provisions of that 
treaty, “a right to ‘full and adequate’ compensation from the 
United States vested in those individuals, whose cases were 
then within the description it contained; a right not contingent, 
or fluctuating on future circumstances, but perfect and entire; 
to be carried into effect, not according to the precarious result 
of different experimental proceedings, in their nature dilatory, 
and tending from the costs of litigation, and the protraction of 
dispute, to an increase of the evil; but, by one simple and 
definitive course of remedy, prescribed jointly by the two na
tions, in the spirit of friendship and peace, for the purpose of 
speedily putting an end to the only remaining cause of irrita
tion and discontent; and to be exclusively administered by 
arbitrators, whom they have mutually chosen, and invested 
with ample powers, for that wise and amicable purpose.”

In order to prevent a vote on this resolution 
Withdrawal of Messrs. Fitzsimons and Sitgreaves withdrew, 

American Com- that they were entitled to do so
missioners. un(ier the provision of the treaty which re

quired the presence of “ one of the commissioners on each 
side, and the fifth commissioner,” to authorize the transaction 
of business. When the majority offered an explanatory reso
lution to the effect that the resolution which they had just 
offered “ did not affect the case, where there was no satisfac
tory evidence, that the claimant could not at the date of the 
treaty of amity, recover a full and adequate compensation, in 
the ordinary course of judicial proceedings,” Messrs. Fitz
simons and Sitgreaves again withdrew. They seceded again 
on the 20th of February, when the majority, with reference to 
the case of Bishop Ingiis, offered a resolution that each of the 
five members of the board was “ an arbitrator upon oath, to pro
ceed diligently, and decide all questions, whether of interpre
tation or of fact, with perfect impartiality, and without any 
regard to his original appointment, or the manner in which the 
opinion he is bound in conscience to give, may affect the interest 
of the parties concerned.” Thus, on the question of the duty 
of the claimant to pursue judicial remedies, there came about 
a complete deadlock.

Nevertheless, the board, in spite of several 
Case of Andrew farjqier interruptions, continued in session for 

AUen two months longer, a few claims being allowed 
and some dismissed. But in July 1799 its meetings were finally
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suspended. On the 9th of that month the commissioners took 
up the claim of Andrew Allen, based on the operation of an 
act of the legislature of Pennsylvania of March 6,1778, attaint
ing him and certain other persons, as “subjects and inhabi
tants1 of the State of Pennsylvania,” for the crime of high 
treason, in having, “contrary to the allegiance they owe to the 
said state, joined and adhered to # * * the army of the King 
of Great Britain.”2 The agent of the United States objected 
to the claim, on the ground that, as the claimant was an inhab
itant of the State of Pennsylvania at the date of the Declara
tion of Independence, he was a subject of that State; that “in 
fact, the United States were independent so early as 1775, and, 
on the ever glorious and memorable 4th of July 1776 they 
solemnly and formally declared to the world that they were 
independent;” that “the formal acknowledgment of his Bri
tannic Majesty added nothing to their real Independence, and 
if the treaty of peace had never been made, the United States 
would have actually continued an independent nation, though 
at war with Great Britain at this moment;” and that, “though 
Andrew Allen, after being a subject of Pennsylvania, joined 
the British forces in December 1776 and returned to his nat
ural allegiance, this did not dissolve the right of Pennsylvania 
to hold him as a subject, and as its subject to punish him.” 
The British commissioners maintained that Allen, being a nat
ural-born British subject, and being found on the side of his 
native allegiance at the peace, had not been deprived of that 
character, and was entitled to appear before the board as a 
claimant; and they offered a resolution, drawn by Mr. Mac
donald, to that effect. To prevent a vote on this resolution 
the American commissioners withdrew. On the 16th of July, 
the resolution being again under discussion, Mr. Macdonald 
expressed the opinion, in which Messrs. Rich and Guillemard 
are said to have concurred, that the United States stood, from 
the beginning of the Revolution down to the treaty of peace, 
in a state of rebellion toward Great Britain, whatever may have

1 As stated in the act, Allen had been a “Member of the Congress of the 
thirteen United Colonies, now States, of America, for Pennsylvania/' 
When the act was passed the British forces held Philadelphia, and it was 
recited that the persons attainted “yet remain with the said enemies in 
the city and county of Philadelphia, where they daily commit divers trea
sonable acts, without any sense of honour, virtue, liberty, or fidelity to 
this State."

2 Laws of the Commonwealth of Pennsylvania, Dallas' ed., 1.751,
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been their relation toward other powers.3 On the announce
ment of this declaration Mr. Sitgreaves withdrew from the 
board. Mr. Fitzsimons continued his attendance during the 
day, but on the following day did not return. On the 19th of 
July the two American commissioners addressed to Messrs. 
Macdonald, Rich, and Guillemard a brief communication, stat
ing that on a review of what had occurred at the meetings and 
in the proceedings of the board, partly on a recent occasion, 
it was improper for them, under the existing circumstances, to 
giv& their further attendance. They promised in a future com
munication more fully to explain the motives upon which this 
determination had been taken.

On the 20th of J uly the three commissioners
Final Meeting and ^ whom the above communication was ad- 

Rupture. _ _ _ . .
dressed made a reply, deprecating the with

drawal of the American commissioners, and adverting to the 
fact that Mr. Macdonald had lately given notice in the board 
of an intended motion in relation to an alleged improper pub
lication of certain papers touching the case of Bishop Ingiis. 
The American commissioners answered on the 22d of July, 
saying that the publication referred to was made in the first 
instance by the general agent for the claimant, and stated that 
they were willing to meet the board for the discussion of that 
subject, as well as for the additional purpose of concluding an 
award in another case, that of Hanbury. On the 23d of July 
Messrs. Macdonald, Rich, and Guillemard answered the Amer
ican commissioners, charging the American agent with the 
publication in the Ingiis case, and concluding as follows: 
“And now, gentlemen, we have only to say that, after what 
has passed on this and other occasions, you can not but per
ceive from the amicable tone and object of our correspondence 
and the suggestion which we have now in particular submitted 
to you, how little we suffer ourselves to be actuated by per
sonal or national feelings against the straightforward course 
of our duty. We have but one object, and with that object 
we suffer no inferior considerations to interfere.77 An arrange
ment was made for the meeting of the commissioners on the 
31st of July to consider the controversy respecting the pub
lication in the case of Bishop Ingiis, but, as might have been 1

1 Messrs. Fitzsimons and Sitgreaves to Messrs. Macdonald, Rich, and 
Guillemard, September 2, 1799. (MSS. Dept, of State.)
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anticipated from the character of the subject which they met 
to discuss, the bitterness of feeling* was only intensified, and 
the sessions of the board were not resumed. On the 2d of 
September 1799 the American commissioners transmitted to 
Messrs. Macdonald, Rich, and Guillemard the promised expla
nation of the causes of their abstaining from attendance. This 
explanation was acknowledged by the three commissioners 
to whom it was addressed in a letter bearing date the 4th of 
September 1799, beginning as follows: “We had yesterday 
the honor of receiving your letter of 55 pages, dated the 2d 
instant,” etc. On the 30th of the same month they addressed 
to the American commissioners a still further reply, beginning 
as follows: uGentlemen, your suspension of our official busi
ness, having left us at leisure for inferior occupations, we have 
again perused your long letter of the 2d instant.” These let
ters were both undoubtedly drawn by Mr. Macdonald, and 
were largely devoted to the vindication of his personal conduct 
at the board. In a similar vein Mr. Rich, in announcing his 
intention to return to England, in consequence of the conduct 
of the American commissioners, in a letter to his colleagues, 
said: “From the unceasing labor of Mr. Macdonald and the 
energetic exercise of his superior talents, the steady and warm 
support of the fifth commissioner, and the aid which my feeble 
talents allowed me to give, from the perfect harmony that sub
sisted between us resulting from habits of daily communication 
and mutual confidence, the great business we were charged 
with might have advanced near to its conclusion had the other 
gentlemen been actuated to an equal degree by motives of 
honour, candour, and impartiality.”

. . On the 4th of September 1799 Mr. Picker-
PlCken^tionfXPla" iug aGnounced to Mr- King the dissolution of 

the board, and, observing that there was no 
probability that the business could ever be accomplished by 
the present members, said: uIndependently of the opinions 
strongly expressed, which it would not be easy to retract, 
there appears to be an incompatibility of temper; if I am 
rightly informed, it would be difficult for any set of American 
commissioners to act harmoniously with Mr. Macdonald unless 
they possessed such meek and yielding dispositions as to sub
mit implicity to his dogmas. Such meekness is in his col
leagues, Mr. Rich and Mr. Guillemard 5 who though they
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appear, and I verily believe them to be, worthy men, have not 
in a single instance dissented from Mr. Macdonald or started 
an objection to anything he has advanced; so that it would be 
perfectly equal, as to the final issue of their proceedings, 
whether they continued members of the board, or that Mr. 
Macdonald were authorized on every question to give three 
votes. It has even appeared,* as I have been informed, that 
Mr. Guillemard, who, as an umpire should have kept himself 
aloof, and formed his opinions upon discussions before the 
board, has been so little aware of what propriety and dignity 
imposed on him as a duty, that he has entered into the pri
vate deliberations of the two British commissioners, and come 
to the board with all the decisive prepossessions which such 
private, partial consultations were calculated to produce. If 
I am rightly informed, Mr. Macdonald is not only thus pre
dominant, but that, towards the American commissioners he 
has been in the highest degree overbearing and arrogant, and 
not very delicate towards our country.771

Lord Grenville readily admitted that in his 
opinion the British commissioners had pushed 
their construction of the treaty too far in the 

case of Bishop Inglis. There was not, he thought, sufficient 
evidence that the claimant could not have recovered his debts 
in the ordinary course of judicial proceedings. On the other 
hand, he declared that the action of the American commis
sioners would in great measure, if not wholly, defeat the ends 
of the treaty. Early in the proceedings of the commission at 
London, under Article VII. of the treaty, the British commis
sioners had asserted the right to withdraw to prevent the 
decision of cases which they did not consider to be within 
the jurisdiction of the board; but Lord Chancellor Lough
borough, to whom the question was referred, overruled them, 
and they continued to give their attendance. Lord Grenville 
therefore protested against the course of the American com
missioners at Philadelphia, and directed the British commis
sioners in London to suspend proceedings under Article VII. 
until the difficulty under Article VI. should be settled; and 
he directed the British minister at Philadelphia to endeavor 
to conclude an agreement on the subject.* 2

Action of Lord 
GrenviUe.

^m. State Papers, For. Eel. II. 383. See, also, Mr. Pickering to Mr, 
King, October 4, 1799, Id. 384.

2 Am. State Papers, For. Rel. I. 51; II. 390, 391.
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On the 31st of December 1799 Mr. Picker- 
New Convention ing gent full instructions to Mr. King for the 

Proposed. purpose of proposing a new convention in 
explanation and execution of Article VI.; and, among the 
principles on which such a convention should be framed, he 
specified the rule that it must appear that by the operation 
of lawful impediments the claimant had sustained a loss which 
he could not “at the time of the exhibition of his claim” re
cover in the ordinary course of judicial proceedings. He also 
informed Mr. King that it had been deemed expedient to send 
Mr. Sitgreaves to London to facilitate the conclusion of the 
negotiations.1

Early in April 1800 Mr. King presented to Lord Grenville 
a draft of a convention drawn in conformity with his instruc
tions.2

Lord Grenville had little hope of the two 
Protest of Lord g0verninents ever agreeing on a construction 

Grenville. the article, and continued to protest against
the secession of the American commissioners. Referring to 
the suspension of the board at Philadelphia, he said it hap
pened that, in choosing a commissioner by lot, the lot under 
Article VI. fell on a British subject, while that under Article 
VII. fell on a citizen of the United States. In the course of 
their proceedings the majorities of both commissions formed 
their decisions on principles adverse to the opinions of the 
government against which the claims were preferred. “The 
awards of the commission under the seventh article have,

"T^Tst^t^Papers, For. Eel. II. 384-485. Mr. Sitgreaves was promised, 
when he went to London, the continuance of his salary as a commissioner 
at the rate of £1,000 a year and the expenses of his residence m 
Europe and his journey to and fro. He returned to the United States on 
June 10,1801, and his agent drew for his quarter's salary to June 30. Mr. 
Madison, who was then Secretary of State, conceiving that, as the com
mission under Article YI. had been suspended, Mr. Sitgreaves had no claim 
for salary after his return, declined to allow anything thereafter, but told 
Mr. Sitgreaves that, if he would state his account, deducting salary from 
June 10 to June 30, and including his expenses, it should be paid. Mr. 
Sitgreaves refused to do so, considering that he was entitled to the con
tinuance of his salary under Article YI. till that article was finally super
seded by the convention of January 8,1802. In 1830 Mr. Sitgreaves’s heirs, 
who had put in a claim, were allowed his salary from April 1 to June 1 , 
1801, aud bis expenses, Congress appropriating tberefor $10,445.56. (House 
Eeport 54, 20 Cong. 2 sess.; 6 Stats, at L. 446.)

2 Am. State Papers, For. Eel. II. 394-398.
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nevertheless,” said Lord Grenville, “been faithfully executed 
by the British Government. The temporary difficulties which 
arose m the execution of that commission led immediately to 
amicable explanation between His Majesty’s Government and 
the minister of the United States * * • • and considera
ble sums have actually been paid to American claimants in cases 
where the award of the commissioners has rested on doctrines 
which are decidedly held to be erroneous, and which would not, 
therefore, have been recognized in any transaction with a foreign 
state, in America, a contrary course has been pursued. The 
two commissioners nominated on the part of the United States 
to the commission under the sixth article have finally claimed 
the right to invalidate, by their dissent, both the principles and 
the effect of the decisions of the majority, and have at length 
by completely withdrawing from the board, endeavored as far 
as in them lay, to arrest all its proceedings. * * * It was 
neither required nor even imagined that the opinions of either 
commission could be unanimous on points on which the two 
Governments had found it impossible to agree. In both of 
them possible differences of opinion were foreseen, and they 
were provided for in both by the stipulation which gave full 
force and validity to the acts of the majority.” The secession 
of the American commissioners made it the duty, he said, of 
the Government of the United States to appoint new ones.1

To the note of Lord Grenville, John Mar- 
Marshaii s Reply, shall, who had succeeded Mr. Pinkering as Sec

retary of State, replied that the Government 
of the United States understood the treaty differently. The 
provision declaring the decision of the board to be in all cases 
final and conclusive was not understood to authorize “the arbi
ters to go out of the special cases described in the instrument 
creating and limiting their powers. The words ‘ all cases ’ only 
mean those cases which the two nations have submitted to 
reference. These are described in the preceding part of the 
article, and this description is relied on, by the United States, 
as constituting a boundary, within which alone the powers of 
the commissioners can be exercised. This boundary has, in 
our judgment, been so totally prostrated, that scarcely a trace 
of it remains.” While admitting that the decision of a major
ity was binding by the very terms of the treaty, Marshall
RelLIId3?8renVille ^ Mr‘ Ki“g’ ApriI^9' 1800> Papers, Far]
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declared that “it was not until a majority of the Board had 
proceeded to establish a system of rules for the government of 
their future decisions, which, in the opinion of this Government, 
clearly comprehended a vast mass of cases never submitted to 
their consideration, that it was deemed necessary to terminate 
proceedings believed to be totally unauthorized, and which 
were conducted in terms and in a spirit only calculated to 
destroy all harmony between the two nations.” He therefore 
instructed Mr. King, if it should be found impossible to negoti
ate a reasonable explanatory article, to endeavor to agree on a 
gross sum to be received as full compensation for all the claims 
of the creditors.1

At one time Lord Grenville thought of send-
Negotiations for Set- . «conMential characters” to America

tlement. 0
* for the purpose of facilitating the execution of 

the treaty, with an eventual appointment as commissioners. 
He was not inclined either to negotiate a new convention or to 
discuss the question of a lamp sum. He at length decided, 
however, very wisely, to try the latter alternative. In Decem
ber 1800 Mr. King presented to him a paper in which it was 
estimated that the claims against the United States w^ould not 
properly exceed £400,000.2 This result was arrived at by assum
ing that the amount of the debts due at the outbreak of the 
war was equal to the average amount of British exports to the 
colonies in one year prior to that event, which was estimated 
at £2,311,498. From this amount Mr. King deducted one-half 
on the score of what British creditors lost in consequence of 
the insolvency of debtors, caused by the war and especially by 
the operation of paper money, from the beginning to the end 
of the conflict. This left £1,155,749. As in the majority of 
States, including the large commercial towns, creditors had 
experienced no material difficulty in recovering their debts, it 
was reasonable, said Mr. King, to deduct half of that sum as 
recovered since the war, leaving £577,874 unrecovered. To 
this sum, however, he added interest, thus doubling it and re
storing the amount due to £1,155,749. Of this he estimated 
that creditors could, in the existing unobstructed course of jus
tice, recover two-thirds, leaving not more than £400,000 due 
from the United States.

1 Mr. Marshall to Mr. King, August 23,1800, Am. State Papers, For. Eel. 
II. 383, 386, 387.

2 Am. State Papers, For. Eel. II. 390-400.
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By an analytical statement of the claims submitted to the 
board in Philadelphia, it appears that their gross amount was 
£5,638,692 8s. Id., which was calculated to be equivalent to 
$24,809,969.37. It was admitted, however, that, as always 
happens in such circumstances, the amounts of the several 
claims were in many instances enormously exaggerated, and 
the British Government offered to accept between a million 
and two million pounds. On the 15th of June 1800 Mr. 
Madison, who had become Secretary of State, instructed Mr. 
King that not more than £600,000 would be paid,1 and, after 
long and complicated negotiations in which John Anstey 
assisted on the part of Great Britain,2 the British Government 
consented to accept that sum, if satisfactory terms could be 
arranged for its payment, and recourse to the courts be secured 
to creditors for the future.

Various projects of a convention on these 
ary 8 1802 lmes were exchanged, but it was not until 

’ January 8,1802, that one was concluded. On
that day Lord Hawkesbury and Mr. King signed a convention 
by which Article VI. of the treaty of 1794 was annulled, and the 
sum of £600,000, payable at Washington in three equal annual 
installments, and in money of the United States reckoned at 
$4.44 to the pound sterling, was accepted in satisfaction of 
what the United States might have been liable to pay under 
that article.3 This sum, amounting to $2,664,000 was duly 
appropriated and paid.4 The Secretary of the Treasury was 
authorized to cause the last installment to be paid in London.5 
By Article II. of the convention, Article IV. of the treaty of 
peace, so far as respected its future operation, was confirmed, 
so that creditors on either side should in the future u meet with 
no lawful impediments to the recovery of the full value in 
sterling money of their bona fide debts.”6

iAm. State Papers, For. Rel. II. 389.
2 Am. State Papers, For. Rel. II. 401-418. '
3Am. State Papers, For. Rel. II. 421-427.
42 Stats, at L. 192; Am. State Papers, For. Rel. II. 62, 67.
6Act of March 3, 1805, 2 Stats, at L. 336.
6 For appropriations to carry Article VI. of the treaty of 1794 into effect, 

see the following acts: May 6, 1796, $80,808 (for Articles VI. and VII.), 1 
Stats, at L. 460: March 2, 1799, $26,000, Id. 723; May 7, 1800, $52,556, 2 Id. 
66; April 18,1806, $7,750, Id. 389.



CHAPTEB X.

THE EIGHTS AND DUTIES OF NEUTRALS: COM
MISSION UNDER ARTICLE YI1. OF THE JAY 
TREATY.

The first war between Great Britain and 
Belligerent Pre- France growillg out of the French Revolu-

DeCTeeffl' ^ren°k tion was characterized, as were other great 
European struggles of the last and the begin

ning of the present century, by exorbitant pretensions on the 
part of the belligerent powers to regulate and control the trade 
of neutrals. By a decree of the National Convention of May 
9,1793, the commanders of French ships of war and privateers 
were “ authorized to seize and carry into the ports of the repub
lic, merchant vessels which are wholly or in part laden with 
provisions, being neutral property, bound to an enemy s port, 
or having on board merchandise belonging to an enemy.” Mer
chandise belonging to the enemy was declared to be “lawful 
prize, seizable for the profit of the captor.” Provisions, if 
belonging to a neutral, were to be “paid for at the price they 
would have sold for at the port whither they were bound;” the 
vessels, if neutral, were to be released as soon as the provisions 
found on board should have been landed, or the seizure of the 
merchandise effected; freight was in such case to be settled 
at the rate paid by the charterer, and proper compensation to 
be granted by the tribunals for the detention of the vessels. 
From this decree, however, the National Convention, hopefully 
looking to the United States as an “ ally ” in the war, by another 
decree of the 23d of May declared American vessels to be 
exempt. In communicating these decrees to the Government 
of the United States in September 1793 M. Genet, the French 
minister, declared that the considerations which prompted the 
second decree were, on the one hand, a disposition on the part 
of France scrupulously to observe the treaties with the United 
States, and on the other “ the thorough confidence she has that

7 OQQ
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the Americans will not abuse this privilege by carrying to her 
enemies those productions by which they ought to assist in the 
defense of a cause as much their own as hers.” At the same 
time he said he was “informed that the English Government 
have declared their determination to carry into the English 
ports all the American vessels laden with provisions for the 
ports of France.” The French republic expected that the 
United States would “ hasten to take the most energetic meas
ures to procure a recall of this decision;” and if the measures 
taken to that end should prove to be “insufficient or fruitless,” 
and the neutrality of the United States, as had previously 
been the case, “serviceable” only to “the enemies of France,” 
France would “exercise a very natural right in taking meas
ures to prevent a consequence so injurious to her.”1
Order in Council The determil>atiou of the British Govern- 

June 8,1793. ’ “ent to which M. Genet referred was embodied 
’ an or(ler in council issued on the 8th of June 

1793. By this order the commanders of His Majesty’s ships of 
war and privateers were authorized “to stop and detain all ves
sels loaded wholly or in part with corn, flour, or meal, bound to 
any port in France, or any port occupied by the armies of France, 
in order that such corn, meal, or flour may be purchased on 
behalf of His Majesty’s government, and the ships be released 
after such purchase and after a due allowance for freight,” or 
in order that the masters of such ships might, on giving due 
security, “be permitted to dispose of their cargoes of corn, 
meal, or flour, in* the ports of any country in amity with His 
Majesty.”2

1M. Genet to Mr. Jefferson, Sec. of State, September 27,1793. (Am. State 
Papers, For. Rel. I. 243-244.)

2 The text of the order is as follows:
“George R. (l. s.)
“Additional instructions to the Commanders of His Majesty’s Ships of War 

and Privateers that have or may have Letters of Marque against France. 
Given at our Court at St. James’s, the Eighth Day of June, 179S, in the 
Thirty-third Year of our Peign.
“I. That it shall be lawful to stop and detain all Ships loaden wholly or 

in part with Corn, Flour, or Meal, bound to any Port in France, or any Port 
occupied by the Armies of France, and to send them to such Ports as shall 
be most convenient, in order that such Corn, Meal, or Flour may be pur
chased on behalf of His Majesty's Government, and the Ships be released 
after such Purchase and after a due Allowance for Freight; or that the 
Masters of such Ships on giving due Security, to be approved of by the 
Court of Admiralty, be permitted to proceed to dispose of their Cargoes
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These instructions, though dated the 8th of June, were not 
issued to the admiralty till the 28th of the month.1 The 
British Government assumed to justify them on the ground 
that “ by the law of nations, as laid down by the most modern 
writers/7 and particularly by Yattel, all provisions were to be 
considered as contraband, and as such liable to confiscation, in 
the case where “the depriving an enemy of these supplies is 
one of the means intended to be employed for reducing him 
to reasonable terms of peace.77 “The actual situation of 
France/7 said Great Britain, “ is notoriously such as to lead 
to the employing this mode of distressing her by the joint 
operations of the different powers engaged in the war; and the

of Corn, Meal, or Flour, in the Ports of any Country in Amity with His 
Majesty.

“II. That it shall be lawful for the Commanders of His Majesty’s Ships 
of War and Privateers that have, or may have Letters of Marque against 
France to seize all Ships, whatever he their Cargoes, that shall he found 
attempting to enter any Blockaded Port, and to send the same for Con
demnation, together with their Cargoes, except the Ships of Denmark and 
Sweden, which shall only he prevented from entering on the first attempt, 
but on the second shall he sent in for Condemnation likewise.

“III. That in case His Majesty shall declare any Port to he Blockaded, 
the Commanders of His Majesty’s Ships of War and Privateers that have, 
or may .have Letters of Marque against France, are hereby enjoined if 
they meet with Ships at Sea, which appear from their Papers to he destined 
to such Blockaded Port, hut to have sailed from the Ports of their 
respective Countries before the Declaration of the Blockade shall have 
arrived there to Advertise them thereof, and to Admonish them to go to 
other Ports, hut they are not to molest them afterwards, unless it shall 
appear that they have continued their Course with intent to enter the 
Blockaded Port, in which Case they shall he subject to Capture and Con
demnation; as shall likewise all Ships, wheresoever found, that shall 
appear to have sailed from their Ports, bound to any Port which His 
Majesty shall have declared to he Blockaded, after such Declaration shall 
have been known in the Country from which they sailed; and all Ships, 
which in the course of the Voyage shall have received Notice of the 
Blockade, in any manner, and yet shall have pursued their Course with 
intent to enter the same.

“G. R.”
The exception in the second paragraph of this order in favor of ships of 

Denmark and Sweden was based on special treaty stipulations with those 
powers. (Am. State Papers, For. Rel. I. 240.)

The text above given is taken from an apparently authentic copy of the 
order in the records of the commission under Article VII. It substantially 
accords with the text printed in Am. State Papers, For. Rel. I. 240.

1Mt. Pinckney to the Sec. of State, July 5, 1793. (Am. State Papers, 
For. Rel. I. 241.)
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reasoning which in these authors applies to all cases of this 
sort, is certainly much more applicable to the present case, in 
which the distress results from the unusual mode of war 
employed by the enemy himself, in having armed almost the 
whole laboring class of the French nation, for the purpose of 
commencing and supporting hostilities against all the govern 
ments of Europe; but this reasoning is most of all applicable 
to the circumstances of a trade, which is now in a great meas
ure entirely carried on by the actually ruling party of France 
itself, and which is therefore no longer to be regarded as a 
mercantile speculation of individuals, but as an immediate 
operation of the very persons who have declared war, and are 
now carrying it on against Great Britain. On these considera
tions, therefore, the powers at war would have been perfectly 
justifiable if they had considered all provisions as contraband, 
and had directed them, as such, to be brought in for confisca
tion. But the present measure pursued by His Majesty’s 
Government, so far from going to the extent which the law of 
nations and the circumstances of the case would have war
ranted, only has prevented the French from being supplied 
with corn, omitting all mention of other provisions; and even 
in respect to corn, the regulation adopted is one which, instead 
of confiscating the cargoes, secures to the proprietors, suppos
ing them neutral, a full indemnity for any loss they may 
possibly sustain.”1

Protest of United 
States.

On the other hand the United States declared 
that the position that provisions were contra
band 44 in the case where the depriving an 

enemy of these supplies is one of the means intended to he em
ployed for reducing him to reasonable terms of peace,” or in any 
case but that of a place actually blockaded, was uentirely new;” 
that reason and usage had established u that, when two nations 
go to war, those who choose to live in peace retain their natural 
right to pursue their agriculture, manufactures, and other ordi
nary vocations; to carry the produce of their industry, for 
exchange, to all nations, belligerent or neutral, as usual; to go 
and come freely, without injury or molestation; and, in short, 
that the war among others shall be, for them, as if it did 
not exist.” To these mutual rights nations had allowed one

xMr. Hammond, British minister, to Mr. Jefferson, Sec. of State, Sep
tember 12, 1793. (Am. State Papers, For. Rel. I. 240.) The word “corn” 
comprehended the seeds of cereals generally, as wheat, barley, rye, and 
pats, and more especially wheat, (Fiske, Discovery of America, 1.182.)
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exception—that of furnishing implements of war to the bellig
erents, or anything whatever to a blockaded place. Imple
ments of war destined to a belligerent were treated as contra
band, and were subject to seizure and confiscation. Corn, 
flour, and meal were not of the class of contraband, and con
sequently remained articles of free commerce. The state of 
war between Great Britain and France furnished neither bel
ligerent with the right to interrupt the agriculture of the 
United States, or the peaceable exchange of its produce with all 
nations. Such an act of interference tended directly to draw 
the United States from the state of peace in which they wished 
to remain. If the United States permitted corn to be sent to 
Great Britain and her friends, and refused it to France, such an 
act of partiality might lead to war with the latter power. If 
they withheld supplies of provisions from France, they should 
in like manner be bound to withhold them from her enemies 
also, and thus to close to themselves all the ports of Europe 
where corn was in demand, or else make themselves a party to 
the war. This was a dilemma into which no pretext for forcing 
the United States could be found. Great Britain might, 
indeed, “feel the desire of starving an enemy nation; but she 
can have no right of doing it at our loss, nor of making us the 
instrument of it.”1

For the purpose of regulating the execution
0r'andaEx°ensesght orc*er C0UT1C^ the 8 th Julie 1793,

and Expenses. admiralty adopted an order to the effect
that freight and reasonable expenses should be allowed to all 
masters of neutral ships, if no mala Jides or prevarication should 
appear or be justly presumed or suspected. Demurrage how
ever was allowed as a reasonable expense only where the pro
ceedings of the captor were unjust, irregular, or injurious, or 
where the ship was unduly detained.2

1 Mr. Jefferson, Sec. of State, to Mr. Pinckney, minister to England, 
September 7, 1793, (Am. State Papers, For. Rel. 1.239); same to Mr. Ham
mond, British minister, September 22, 1793 (Id. 240). See also Mr. Pinck
ney to Lord Grenville, undated (Id. 449); Mr. Hammond to Mr. Randolph, 
Sec. of State, April 11,1794 (Ibid.); Mr. Randolph to Mr. Hammond, May 1, 
1794 (Id. 450).

2The text of the order of the admiralty is as follows:
“Ordered, That freight and reasonable expenses shall be allowed to all 

masters of neutral carrier ships, and be a charge upon the cargoes, whether 
condemned or restored, or ordered for further proof of neutral property: 
provided always, That no mala jides, or prevarication, shall appear, or be
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Order in Council, No
vember 6, 1793.

On the 6th of November 1793 a new order 
in council was issued by which British ships 
of war and privateers were directed to “stop 

and detain all ships laden with goods the produce of any col
ony belonging to France, or carrying provisions or other sup
plies for the use of any such colony,?? and to “bring the same, 
with their cargoes, to legal adjudication in our courts of 
admiralty.

By the doctrine of the British prize courts known as the 
Rule of the War of 1756, because it was first applied in that 
war, all trade was forbidden to neutrals in time of war that 
was not open to them in time of peace.2

justly presumed, or suspected, on the part of any neutral master, and that 
such neutral master shall make oath that such freights are not already 
paid for, or engaged to be paid for by the owners of the said cargoes, in 
view of every event of capture, or otherwise. Demurrage shall be allowed, 
and considered as a reasonable expense, only in cases where the ship shall 
be pronounced to have been unjustly seized and brought in for adjudica
tion, or bulk broken, and his Majesty’s instructions disobeyed, or where 
there has been actual and wilful damage done, and misusage of persons or 
property by the captor, or when the time of detention for the purpose of 
unlivery of the cargo, or repairing such damage, shall exceed the time 
specified in the charter party, or when the neutral master shall not refuse 
or neglect to take away his ship upon bail offered to be given by the cap
tors for freight, and reasonable expenses. That, where the value of corn, 
and naval stores, sold to his Majesty, shall be decreed to be paid to any 
neutral claimant, the owner, in cases where such corn, provisions, and 
other naval stores, by any treaty or particular stipulation, shall be held 
to be not cootraband, and so not confiscable, the captor who shall have 
brought in such privileged ships and cargoes, in consequence of his 
Majesty’s orders and instructions, and who shall have given bail to be 
answerable, upon delivery of the same, for freight and reasonable expenses, 
in case that any shall be allowed, shall be discharged from his bail; but 
that the freight, and such reasonable expenses, shall be decreed to be added 
to the price of the cargo, and to be paid for by his Majesty to the neutral 
owner, in cases of restitution, and in cases of condemnation shall be added, 
in like manner, to the price of the cargo, and paid to the captor by his 
Majesty.

“Freights and reasonable expenses, where captors and claimants can 
not agree, shall be referred to be settled by the deputy registrar, and 
merchants appointed by the court; the report, nevertheless, shall be sub
ject to revisal by order of the court, upon objections made by either party.” 
(Am. State Papers, For. Eel. I. 315.)

!Am. State Papers, For. Eel. I. 430; Mr. Eandolph, Sec. of State, to Mr. 
Hammond, British minister, May 1, 1794 (Id. 450):

2See Madison’s “Examination of the British doctrine which subjects to 
capture a neutral trade not open in time of peace.” (Madison’s Works
II. 229.) '
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The “literal purport77 of the order of November 6, 1793, 
“ went to destroy all neutral trade with the French colonies, 
even that which had been allowed in time of peace.771

Under it and the order of the 8th of June many American 
vessels were captured and, with their cargoes, taken before 
the admiralty courts for condemnation or such other sentence 
as the nature of the case and the terms of the orders might 
seem to justify.

The order issued on the 6th of November 
Order in Col^1 2» 1793 was not published till the 23d of the fol

lowing month. On the 8th of January 1794 it 
was superseded by a new order in council, by which the direc
tion to seize and bring in for legal adjudication “all ships 
laden with goods the produce of any colony belonging to 
France, or carrying provisions or other supplies for the use of 
any such colony,77 was modified so as to include (1) ships 
“laden with goods the produce of the French West India 
Islands, and coming directly from any port of the said Islands 
to any port in Europe;77 (2) ships “laden with goods the 
produce of the said islands, the property of which goods shall 
belong to subjects of France;77 (3) ships “found attempting to 
enter any port of the said islands, that is or shall be blockaded 
by the arms of His Majesty or his allies;77 (4) and “all vessels 
laden wholly or in part with naval or military stores, bound to 
any port of the said islands.772

1 Hildreth, History of the United States, IV. 481.
2The text of the order is as follows:

“George, R.
“Instructions to the commanders of our ships of war and privateers that have 

or may have letters of marque against France. Given at our Court at St. 
James’s, the 8th day of January, 1794.

“Whereas by our former instruction to the commanders of our ships of 
war and of privateers, dated the 6th day of November, 1793, we signified 
that they should stop and detain all ships laden with goods and produce 
■of any colony belonging to France, or carrying provisions or other sup
plies for the use of any such colony, and should bring the same with their 
cargoes to legal adjudication: We are pleased to revoke the said instruc
tion, and in lieu thereof, we have thought fit to issue these our instructions, 
to be duly observed by the commanders of all our ships of war and priva
teers that have or may have letters of marque against France.

“1. That they shall bring in for lawful adjudication all vessels, with 
their cargoes, that are laden with goods the produce of the French West 
India Islands, and coming directly from any port of the said islands to any 
port in Europe.

“2. That they shall bring in for lawful adjudication all ships with their
5627-----20
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While the order of January 8, 1794? was far from conceding 
all that the United States claimed to he due under the law of 
nations, yet it served to allay the excitement which the orders 
of 1793 had produced, and to cause the abandonment of various 
retaliatory measures which had been undertaken.* 1 It varied 
the instructions of the 6th of November (1) in substituting 
“the French West India Islands” for “any Colony of France,” 
of which there were some not islands and others not West 
India Islands; (2) in limiting the seizure to produce “coming 
directly” from any port of those islands; (3) in limiting seizures 
to vessels bound from those islands to any port “in Europe.”2 
Of all the limitations the last was the most important, since it 
permitted the importation of the produce of the French West 
Indies into the United States, and its exportation from thence 
to European ports. This indirect trade, though it involved 
the payment of duties in the United States as the price of its 
existence, soon assumed large proportions.3

In the instructions given by Edmund Ran-
jay’s instructions, dolph, as Secretary of State, to Mr. Jay, on 

the 6th of May 1794, with reference to the 
latter’s special mission to England, the first topic discussed

cargoes, that are laden with goods the produce of the said islands, tbe 
property of which goods shall belong to subjects of France, to whatsoever 
ports the same may he hound.

“3. That they shall seize all ships that shall he found attempting to 
enter any port of the said islands, that is or shall he blockaded by the 
arms of His Majesty or his allies, and shall send them in with their car
goes for adjudication, according to the terms of the second article of the 
former instructions, bearing date the 8th day of June, 1793.

“4. That they shall seize all vessels laden wholly or in part with naval 
or military stores, bound to any port of the said islands, and shall send 
them into some convenient port, belonging to his Majesty, in order that 
they, together with their cargoes, may be proceeded against according to 
the rules of nations.” (Am. State Papers, For. Rel. I. 431.)

1 By a joint resolution of March 26,1794 (1 Stats, at L. 400), Congress laid 
an embargo for thirty days on all ships and vessels in ports of the United 
States bound for any foreign port or place. By a resolution of April 18 
(Id. 401) this embargo was continued until May 25. (See Am. State Papers, 
For. Rel. I. 474.) By an act of June 4,1794 (1 Stats, at L. 372), to continue 
in force till fifteen days after the commencement of the next session of 
Congress, the President was authorized to lay a similar embargo whenever 
in his opinion the public safety should require it. By an act of May 22, 
1794 (Id. 369), the exportation of munitions of war was prohibited for a 
year, and their importation free of duty was authorized for two years.

2 Madison’s Works, II. 313.
3 It was put an end to in 1806 by the decision of Sir William Scott in the 

case of the Essex. (Adams’s History of the United States, III. 44, 63, 416.)



NEUTRAL RIGHTS AND DUTIES. 307

was that of “the vexations and spoliations committed on our 
commerce by the authority of instructions from the British 
Government.” For injuries committed under the order in 
council of the 8th of June 1793, Mr. Jay was instructed that 
one of the principles on which he was to demand compensation 
was “that provisions, except in the instance of a siege, 
blockade, or investment, are not to be ranked among contra
band.” The order of November 6 “filled up the measure of 
depredation.” “Compensation for all the injuries sustained, 
and captures, will,” said Mr. Bandolpli. “be strenuously pressed 
by you.”1

. Mr. Jay made his first formal representation
Jay-Grenville Nego- QrenviUe on the 30th of July 1794. In

this representation he abstained from particu
larizing or entering into the merits of cases, but proceeded on 
the general ground that “ under color of His Majesty’s author
ity and commissions,” “ great and extensive injuries” had been 
done to American merchants, for which reparation could be

1 “Compensation for all the injuries sustained, and captures, will be 
strenuously pressed by you. The documents which the agent in the West 
Indies is directed to transmit to London will place these matters in the 
proper legal train, to be heard on appeal. It can not be doubted that the 
British ministry will insist that, before we complain to them, their tribu
nals, in the last resort, must have refused justice. This is true in general; 
but peculiarities distinguish the present from past cases. Where the error 
complained of consists solely in the misapplication of the law, it may be 
corrected by a superior court; but where the error consists in the law 
itself, it can be corrected only by the lawmaker, who, in this instance, 
was the King, or it must be compensated by the Government. The 
principle, therefore, may be discussed and settled without delay; and, 
even if you should be told to wait uutil the result of the appeals shall ap
pear, it may be safely said to bo almost certain that some one judgment in 
the West Indies will be confirmed ; and this will be sufficient to bring the 
principle in question with the British ministry.

“Should the principle be adjusted, as we wish and have a right to ex
pect, it may be advisable to employ some person to examine the proper 
offices in London, for such vessels as may have been originally tried or ap
pealed upon, and finally condemned. You will also reserve an opportunity 
for new claims, of which we may all be ignorant for some time to come; 
and if you should be compelled to leave the business in its legal course, 
you are at liberty to procure professional aid at the expense of the United 
States.

“ Whenever matters shall be brought to such a point as that nothing 
remains for settlement but the items of compensation, this may be en
trusted to any skillful and confidential person whom you may appoint.

“You will mention, with due stress, the general irritation of the United 
States at the vexations, spoliations, captures, &e. And being on the field
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obtained only through “ the justice, authority, and interposition 
of His Majesty.” In some cases, as where property had been 
condemned and sold and the proceeds scattered, it was imprac
ticable to obtain a remedy by civil process; and it was neces
sary to u confide in His Majesty’s justice and magnanimity to 
cause such compensation to be made to the innocent sufferers 
as maybe consistent with equity.” In other cases it might be 
a expedient and necessary, as well as just, that the sentences 
of the courts of vice-admiralty should be revised and corrected 
by the court of appeals” in London. In such cases it was 
hoped that it would appear reasonable to His Majesty to order 
that the claimants, who had not already done so, should be 
admitted to enter there both their appeals and their claims; 
and, as the expenses and delays attending litigated suits were 
grievous, it was desirable that a mode of proceeding as sum
mary and inexpensive as possible might be devised.1

Lord Grenville answered that it was “ His Majesty’s wish 
that the most complete and impartial justice should be done to 
all the citizens of America, who may, in fact, have been injured 
by any of the proceedings above mentioned.” As to cases 
where the parties had omitted to prefer claims, it was appre
hended that the regular course of law was still open to them, 
and that by preferring appeals to the commissioners of prize in 
London against the sentences of the courts below, u the whole 
merits of those cases may be brought forward, and the most 
complete justice obtained.” In cases where no appeal had been 
taken from the sentence of condemnation in the first instance, 
His Majesty had referred it to the proper officers to consider a 
mode of enlarging the time for receiving the appeals. In this 
manner Lord Grenville said he had no doubt “ a very consider
able part of the injuries alleged to have been suffered by the 
Americans may, if the complaints are well founded, be re
dressed in the usual course of judicial proceedings, at a very

of negotiation you will be more able to judge, than can be prescribed now, 
how far you may state the difficulty which may occur in restraining the 
violence of some of our exasperated citizens.” (Mr. Randolph to Mr. Jay, 
May 6, 1794, Am. State Papers, For. Kel. I. 472.)

The “agent in the West Indies,” referred to in the foregoing extract was 
Mr. N. C. Higginson, who was sent by the Government of the United States 
to the British West India Islands to attend to the cases of American 
vessels brought in under the orders in council.

1 Mr. Jay ro Lord Grenville, July 30,1794. (Am. State Papers, For. Rel. 
1.481.)
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small expense to the parties, and without any other interposi
tion of His Majesty’s Government than is above stated. Until 
the result and effect of these proceedings shall be known, no 
definitive judgment can,” continued Lord Grenville, “ be formed 
respecting the nature and extent of those cases (if any such 
shall ultimately be found to exist), where it shall not have 
been practicable to obtain substantial redress in this mode. 
But he does not hesitate to say, beforehand, that, if cases shall 
then be found to exist to such an extent as properly to call for 
the interposition of Government, where, without the fault of 
the parties complaining,- they shall be unable, from tchatever 
circumstances, to procure such redress, in the ordinary course 
of law, as the justice of their cases may entitle them to ex
pect, His Majesty will be anxious that justice should, at all 
events, be done, and will readily enter into the discussion of the 
measures to be adopted, and the principles to be established for 
that purpose.”1

On the basis of this declaration the plenipotentiaries suc
ceeded in agreeing on a measure of redress without entering 
into a discussion of the particular principles on which relief 
should be granted. On the 6th of August Mr. Jay proposed 
that commissioners should be appointed for the purpose of 
affording satisfaction for vessels and property illegally cap
tured and condemned.2 On the 30th Lord Grenville responded, 
accepting the proposal to appoint commissioners, and offering, 
for the definition of their functions and jurisdiction, an article 
based on his previous note and couched in substantially the 
same language as the article finally adopted.

This article forms the seventh of the treaty 
Article vii. concluded by Mr. Jay and Lord Grenville on 

the 19th of November 1794. Beciting that 
ucomplaints have been made by divers merchants and others, 
citizens of the United States, that during the course of the war 
in which His Majesty is now engaged, they have sustained 
considerable losses and damage, by reason of irregular or 
illegal captures or condemnations of their vessels and other 
property, under color of authority or commissions from His 
Majesty, and that from various circumstances belonging to 
the said cases, adequate compensation for the losses and

1 Lord Grenville to Mr. Jay, August 1, 1794. (Am. State Papers, For. 
Rel. I. 481.)

2 Am. State Papers, For. Rel. I. 481.
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damages so sustained cannot now be actually obtained, had, 
and received by the ordinary course of judicial proceedings; 
it is agreed, that in all such cases, where adequate compensa
tion cannot, for whatever reason, be now actually obtained, 
had, and received by the said merchants and others, in the 
ordinary course of justice, full and complete compensation for 
the same will be made by the British Government to the said 
complainants. But it is distinctly understood that this pro
vision is not to extend to such losses or damages as have been 
occasioned by the manifest delay or negligence, or wilful omis
sion of the claimant.77

It was also agreed that not only all existing 
Prospective Opera- cageg^ a]so ap such as should exist at the

time of the exchange of the ratifications of 
the treaty should be considered as being within the provisions, 
intent, and meaning of the article.

This stipulation enabled the commission
Order m Council, un(jer Article VII. to take cognizance of cases 

April 1795. , n . j .that arose under an order m council, issued in
April 1795, about five months after the treaty was signed and
six months before the exchange of ratifications, which was
effected in London on October 28,1795. The text of this order
was not published, but it was gathered from the cases that
arose under it that it directed His Majesty’s ships of war and
privateers to stop and detain all vessels laden wholly or in part
with corn, flour, meal, or other articles of provisions and bound
to any port in France and to send them to such ports as might
be most convenient, in order that such corn or other articles
might be purchased in behalf of the government. Not long
afterward the order was revoked, and compensation for the
seizures which it occasioned was obtained under Article VII.

When Lord Grenville on the 30th of August
Neutrality of United submitted to Mr. Jay a draft of an article 

States. jto provide for compensation for captures under
the orders in council, he included in it a stipulation to this 
effect: “And it is further agreed that, if it shall appear that, in 
the course of the war, loss and damage has been sustained by 
His Majesty’s subjects, by reason of the capture of their vessels 
and merchandise, such capture having been made, either with
in the limits of the jurisdiction of the said States, or by vessels 
armed in the ports of the said States, or by vessels commanded 
or owned by the citizens of the said States, the United States
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will make fall satisfaction for such loss or damage, the same 
to be ascertained by commissioners, in the manner already 
mentioned in this article.771

This proposal involved the interesting ques-
Course of Genet, tion of the enforcement by the United States 

of its neutral policy in the pending war, as an
nounced in President Washington7s proclamation of April 22, 
1793.2 By this proclamation it was declared that in the “ state 
of war77 that existed “between Austria,Prussia, Sardinia, Great 
Britain, and the United Netherlands, of the one part, and France 
on the other,77“the duty and interest of the United States 
require, that they should, with sincerity and good faith, adopt 
and pursue a conduct friendly and impartial toward the bellig
erent powers.77 On the other hand, the Government of France 
expected from the United States friendly aid, if not an open 
alliance. This expectation filled the thoughts and governed 
the course of the Citizen Genet, who was sent out in 1793 to 
succeed M. Ternant as French minister to the United States. 
Genet, having arrived in Charleston, South Carolina, in April, 
the Government of the United States soon learned “that he 
was undertaking to authorize the fitting and arming of vessels 
in that port, enlisting men, foreigners and citizens, and giving 
them commissions to cruise and commit hostilities on nations 
at peace with us; that these vessels were taking and bringing 
prizes into our ports; that the consuls of France were assum
ing to hold courts of admiralty on them; to try, condemn, 
and authorize their sale as legal prize; and all this before Mr. 
Genet had presented himself or his credentials to the Presi
dent, before he was received by him, without his consent or 
consultation, and directly in contravention of the state of peace 
existing, and declared to exist in the Presidents proclama
tion, and incumbent on him to preserve, till the constitutional 
authority should otherwise declare.773

The British minister, Mr. Hammond, complained of these 
proceedings, and on the 15th of May Mr. Jefferson addressed 
a remonstrance on the subject to the French minister. On * 2 3

^m. State Papers, For. Rel. I. 488.
2 Am. State Papers, For. Rel. I. 140. At this place will also be found 

Hamilton’s instructions to collectors of customs of August 4, 1793, in which 
the acts understood to be forbidden by a state of neutrality were defined.

3 Mr. Jefferson, Sec. of State, to Mr. Morris, minister to France, August 
16, 1793. (Am. State Papers, For. Rel. I. 167.)
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the next day the Citizen Genet arrived in Philadelphia, and 
on the 27th of May, after he had been received by the Presi
dent, he presented an answer in which he defended his pro
ceedings and expressed the hope that, on reading it, the 
government would u return from the first impressions which 
the reports of the minister of England appear to have made 
on it.”1

. . On the 5th of June Mr. Jefferson commu-
Decision^! June 5, njcate(j the Citizen Genet the President’s

formal opinion. Referring to the fact that the 
Citoyen Genet, one of the cruisers fitted out at Charleston, had 
brought a prize into the port of Philadelphia, Mr. Jefferson 
said that the President had carefully reexamined the subject, 
and the result appeared to be that it was “the right of every 
nation to prohibit acts of sovereignty from being exercised by 
any other within its limits, and the duty of a neutral nation to 
prohibit such as would injure one of the warring Powers;” 
that “the granting military commissions, within the United 
States, by any other authority than their own,” was “an in
fringement on their sovereignty, and particularly so when 
granted to their own citizens, to lead them to commit acts 
contrary to the duties they owe their own country;” that 
“the departure of vessels, thus illegally equipped, from the 
ports of the United States,” would be but an act of respect, 
and was required as an evidence of neutrality; and that it 
was not doubted that they would be “ permitted to give no 
further umbrage by their presence in the ports of the United 
States.”1 2

Far from acquiescing in these conclusions,
Genet S Disregard ^ Qenet complained that the au-

of Decision.
thorities at Philadelphia had stopped the sale 

of the ship William, an English vessel which was captured by 
the Citoyen Genet near Cape Henry on the 3d of May and 
brought into Philadelphia on the 14th of the same month, 
and that the authorities at Few York had prevented the sail
ing of an armed French vessel, fitted out in that port.3 He 
also declined to restore the brigantine Fanny, of London, 
which was captured by the Sans Culottes, one of the Charles

1 Am. State Papers, For. Rel. 1.149,150.
2 Am. State Papers, For. Rel. 1.150.
3Citizen Genet to Mr. JeffersoD, June 14,1793, (Am. State Papers, For. 

Rel. 1.152.)
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ton cruisers, near Gape Henry on the 8th of May and brought 
to Philadelphia. Moreover, the arming of vessels went on, 
and captures continued to be made even after the 5th of June. 
The Citoyen Genet seized on the 28th of June the brig Prince 
William Henry; on the 4th of July the Lovely Lass, and on 
the 24th of July the Jane, of Dublin, all of which were brought 
into port for condemnation and sale by the French consuls.1 
Mr. Jefferson asked that they be not permitted to depart till 
the President’s ultimate determination in regard to them 
should be made known.2

At* f tt •+ a 0n Au£ust Mr. Jefferson informed
states. the Citizen Genet that the President consid

ered the United States uas bound, pursuant 
to positive assurances, given in conformity to the laws of 
neutrality, to effectuate the restoration of, or to make compen
sation for, prizes which shall have been made of any of the 
parties at war with France subsequent to the 5th day of June 
last by privateers fitted out of our ports;” that it was conse
quently expected that he would u cause restitution to be made” 
of all prizes so taken and brought in subsequent to that day, 
in defect of which the President would consider it incumbent 
upon the United States uto indemnify the owners of those 
prizes, the indemnification to be reimbursed by the French 
nation;” and that, ubesides taking efficacious measures to pre
vent the future fitting out privateers in the ports of the United 
States, they will not give asylum therein to any which shall 
have been at any time so fitted out, and will cause restitution 
of all such prizes as shall be hereafter brought within their 
ports by any of the said privateers.”3

Briefly to sum up what has been stated, it appears that 
Washington on the 22d of April 1798 issued his proclamation 
of neutrality; that on the 5th of June he formally made 
known to the Citizen Genet his opinion concerning the neu
trality of the United States and the latter’s infractions of it; 
that, in spite of this communication, further offenses were com
mitted by the capture and bringing in of the Prince William 
Henry, the Lovely Lass, and the Jane; that on the 7th of Au
gust the government, while forbearing, from motives of policy,

1 Am. State Papers, For. Rel. 1.185.
2Note to the Citizen Genet, July 12, 1793. (Am. State Papers, For. Rel. 

1.163.)
3 Am. State Papers, For. Rel. I. 167.
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to take effectual measures to restore these vessels, asked the 
French minister to restore them, but announced that it would 
itself cause restitution to be made of all such prizes as should 
thereafter be brought within the ports of the United States 
by any of the privateers in question.

On the 7th of August Jefferson also ad- 
NotesofAugust 7anddresse(i a nofce t0 the British minister, Ham- 

September , l . mon(^ which he stated that measures were 
being taken for excluding from all further asylum in the 
ports of the United States vessels armed in them to cruise 
against friendly nations, and for the restoration of the prizes 
Lovely Lass, Prince William Henry, and the Jane, of Dublin, 
and that if the measures taken for their restitution should 
fail the President considered it incumbent on the United 
States to make compensation for them. This note he followed 
up on the 5tli of September 1793 with another, in which he 
comprehensively defined the position of the United States. 
Referring to the treaties of the United States with three of 
the belligerent nations,1 by which the contracting parties were 
bound to endeavor, “by all the means in their power,” each to 
protect and defend in its ports or waters, or the seas near its 
coasts, vessels and effects belonging to citizens of the other, 
and to recover and cause to be restored to the right owners 
any such vessels or effects as should there be taken from them. 
Jefferson said:

“ Though we have no similar treaty with Great Britain, it 
was the opinion of the President that we should use towards 
that nation the same rule, which, under this article, was to 
govern us with the other nations, and even to extend it to 
the captures made on the high seas and brought into our 
ports, if done by vessels which had been armed within them. 
Having, for particular reasons, forborne to use all the means 
in our power for the restitution of the three vessels mentioned 
in my letter of August 7th, the President thought it incum
bent on the United States to make compensation for them; 
and though nothing was said in that letter of other vessels 
taken under like circumstances, and brought in alter the 5tli 
June, and before the date of that letter, yet where the same 
forbearance had taken place it was, and is his opinion, that 
compensation would be equally due. As to prizes made under 
the same circumstances, and brought in after the date of that 
letter, the President determined that all the means in our

1 France, February 6, 1778, Art. VI; Netherlands, October 8,1782, Art. V; 
Prussia, September 10,1785, Art. VII.
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power should be used for their restitution. If these fail, as 
we should not be bound by our treaties to make compensation 
to the other Powers, in the analogous case, he did not mean to 
give an opinion that it ought to be done to Great Britain. But 
still, if any cases shall arise subsequent to that date, the cir
cumstances of which shall place them on similar ground with 
those before it, the President would think compensation 
equally incumbent on the United States. * * * Hence 
you will perceive, sir, that the President contemplates restitu
tion or compensation, in the cases before the 7th of August, 
and after that date, restitution, if it can be effected by any 
means in our power; and that it will be important that you 
should substantiate the fact, that such prizes are in our ports 
or waters. * * * With respect to losses by detention,
waste, spoliation, sustained by vessels taken as before men
tioned, between the dates of June 5th and August 7th, it is 
proposed, as a provisional measure, that the collector of the 
customs of the district, and the British consul, or any other 
person you please, shall appoint persons to establish the value 
of the vessel and cargo, at the times of her capture, and 
of her arrival in the port into which she is brought, according 
to their value in that port.”1

n« Such was the origin and situation of the 
tide VII. claims o1 British subjects to which Lord Gren

ville's proposal referred. It was decided to 
include them in the treaty, and to adopt the letter of Mr. Jef
ferson of the 5th of September as the rule by which they should 
be determined. A stipulation was accordingly inserted in Ar
ticle YII. to this effect:

“And whereas certain merchants and others, His Majesty’s 
subjects, complain that, in the course of the war, they have 
sustained loss and damage by reason of the capture of their 
vessels and merchandise, taken within the limits and jurisdic
tion of the States and brought into the ports of the same, or 
taken by vessels originally armed in ports of the said States:

It is agreed that in all such cases where restitution shall not 
have been made agreeably to the tenor of the letter from Mr. 
Jefferson to Mr. Hammond, dated at Philadelphia, September

1 Am. State Papers, For. Rel. I. 174. Hall, International Law, 550, 2d 
edition, referring to this letter, says: “The policy of the United States 
in 1793 constitutes an epoch in the development of the usages of neutrality. 
There can be no doubt that it was intended and believed to give effect to 
the obligations then incumbent upon neutrals. But it represented by far 
the most advanced existing opinion as to what those obligations were; 
.and in some points it eveil went further than authoritative international 
custom has up to the present time advanced. In the main, however, it is 
identical with the standard which is now adopted by the community of 
nations.”
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5,1793, a copy of which is annexed to this treaty; the com
plaints of the parties shall be and hereby are referred to the 
Commissioners to be appointed by virtue of this article, who 
are hereby authorized and required to proceed in the like man
ner relative to these as to the other cases committed to them.”

In respect of these claims, as of those arising 
Cases included, under the orders in council, it was agreed that 

not only existing cases, but also all such as 
should exist at the time of the exchange of the ratifications 
of the treaty should be considered uas being within the provi
sions, intent and meaning of this article.” The ratifications 
were exchanged October 28, 1795.1

For the purpose of ascertaining the amount 
Constitution Of Com- of lossea an(i damages to be estimated under 

mission. f-jjQ various engagements of Article VII., it was 
provided that five commissioners should ube appointed and 
authorized to act in London, exactly in the manner directed 
with respect to those mentioned in the preceding article;” that 
is to say, that two commissioners should be appointed by His 
Britannic Majesty, two by the President of the United States, 
by and with the advice and consent of the Senate, and the fifth 
by the unanimous voice of the other four; and in case they 
should be unable to agree, that the commissioners named by 
the two parties should respectively propose one person, and of 
the two proposed one should be drawn by lot in the presence 
of the four original commissioners.

It was further provided that after the com- 
Powers of Commis- mjssjoners Rad taken the requisite oath or

S1011, affirmation and were ready to proceed to busi
ness, a period of eighteen months, which might in particular 
cases be extended not more than six months, should be allowed 
for receiving complaints and applications; that the commis
sioners should u receive testimony, books, papers and evidence 
in the same latitude, and exercise the like discretion and pow
ers respecting that subject” as the commissioners under Article

1 Genet, in a letter to Jefferson of September 14,1793, said that the priva
teers fitted out in the United States had “taken possession of” 50 vessels. 
(Am. State Papers, For. Rel. I. 184.) Hammond to Lord Grenville, Novem
ber 5, 1794, said that, between the outbreak of hostilities and August 1, 
1794, there were “brought into the ports of the United States” 76 “ British 
prizes,” valued at £196,548, of which 46 were made by privateers fitted out 
in the United States. (British Counter Case and Papers, Geneva Arbitra
tion, Am. reprint, 608. Tables of captures down to October 1796 are 
printed in this same volume, 609-621.)



NEUTRAL RIGHTS AND DUTIES. 317

British Commission
ers.

VI.51 that they should “ decide the claims in question accord
ing to the merits of the several cases, and to justice, equity 
and the law of nations;75 that the “award of the said Commis
sioners, or any such three of them as aforesaid, shall in all 
cases be final and conclusive, both as to the justice of the 
claim, and the amount of the sum to be paid to the claimant;77 
and that the government against which the award should be 

rendered should cause it to be paid to the 
Payment of Awards, claimant in specie, without any deduction, at 

such place or places and at such time or times 
as should be awarded by the commissioners, and on condition 
of such releases or assignments to be given by the claimant as 
the commissioners might direct.

On the part of Great Britain the original 
commissioners were John Nicholl, LL.D., an 
eminent civilian, who then shared with Sir 

William Scott the honors and practice of the admiralty courts, 
and John Anstey. In November 1798 Dr. Mcholl resigned to 
accept the post of King’s Advocate before the High Court of 
Admiralty, and was succeeded by Maurice Swabey, LL.D., 
who took his seat at the board on the 5th of the same month.2

On the part of the United States the com
missioners were Christopher Gore and William 
Pinkney. The former, who is popularly known 
as the legal preceptor of Daniel Webster, had 

already attained a foremost place at the Massachusetts bar. 
Born at Boston on the 21st of September 1758, lie graduated 
at Harvard College in 1776, and subsequently entering upon 
the practice of the law in his native city soon acquired a lucra. 
tive practice. In 1789 he was appointed by Washington as the 
first district attorney of the United States for Massachusetts, 
and held that office until he was appointed in 1796 a commis
sioner under Article VII. He remained in London until 1804, 
when, having fulfilled his duties as commissioner and acted 
during the last year of his residence in London as charge 
d’affaires of the United States, he returned to Boston. In 
1809 he became governor of Massachusetts, and held the office 1

American Commis
sioners. Christo
pher Gore.

1 Article VI., to which reference is here made, stipulated that three com
missioners should constitute a board, aud have power to do any act pertain
ing to the commission, provided that one of the commissioners named on 
each side and the fifth commissioner should be present.

-Messrs. Gore and Pinkney to Mr. Pickering. Sec. of State, November 
5, 1798. (MSS. Dept, of State.) See Southern Law Rev., O. S., III. 3.
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for a year. Subsequently he served in both branches of the 
State legislature, and in 1813 was elected in place of James 
Lloyd to the Senate of the United States, where he remained 
until 1816.1

‘ But of all the members of the board Mr.
William Pinkney. Pinkney was in many respects the most inter

esting. Never a seeker after preferment, he 
was continually chosen, either by the suffrages of his fellow- 
citizens or by executive favor, to positions of public trust and 
responsibility, which he filled with distinction to himself and 
advantage to his country. Born at Annapolis, Maryland, on 
the 17th of March 1764, and educated at King William School 
in that city, he entered upon the study of medicine, but finding 
it uncongenial soon abandoned it for that of the law. In 1788, 
two years aYter his admission to the bar, he was elected a dele
gate to the convention of Maryland which ratified the Constitu
tion of the United States. In October of the same year he was 
elected to the Maryland house of delegates, and in 1790 to the 
House of Representatives of the United States, a position 
which he subsequently declined for private reasons. In 1792 
he was chosen a member of the executive council of Mary
land, and for a time was president of that body. In 1805, the 
year after his return as commissioner from London, he was 
appointed attorney general of Maryland. In the following 
year he was selected.by President Jefferson to assist Mr. Mon
roe in his negotiations at London, and after the termination of 
their joint mission remained as the minister of the United 
States until 181L. Returning to the United States in June of 
that year, in the ensuing September he was elected to the sen
ate of Maryland and retained that post until the following 
December, when he was appointed by President Madison 
Attorney-General of the United States; but the passage of a 
law requiring the Attorney-General to reside at the seat of 
government soon compelled him to relinquish the office. In 
the war of 1812 he raised a company at Baltimore for local 
defense, and was severely wounded at the battle of Bladens- 
burg. In 1815 he was elected a Representative in Congress 
from the city of Baltimore, but in the following year was ap
pointed by President Monroe as minister plenipotentiary to 
Russia, and as special minister to the Court of Naples to obtain

1 Cyclopaedia of American Biography.
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indemnity for the illegal seizure and confiscation of property 
of American citizens by the government of Murat. In 1818 
he voluntarily returned to the United States, and in the fol
lowing year he was elected from Maryland to the Senate of 
the United States, in which he took his seat January 4,
1820. He died at Washington February 25, 1822, the fatal 
attack being induced by overexertion in the argument of a 
cause before the Supreme Court of the United States.

From this brief outline of Mr. Pinkney’s public services it 
is evident that his preeminent success at the bar can be 
accounted for only by the fact that to natural abilities of a 
high order he united an ardent and unremitting diligence in 
the study of his profession. His early education being defi
cient as compared with that of some of the public characters 
with whom he was thrown in contact on his arrival in London, 
he employed an instructor and applied himself with assiduity 
to scholastic studies, especially Latin, English literature, and 
rhetoric. At the same time he steadily pursued the study of 
the law, being constant in his attendance upon the courts, and 
took lessons in oratory at the sessions of the House of Com
mons. Perhaps no stronger tribute ever was paid to his elo
quence and skill as an advocate than that which was uttered 
by Chief Justice Marshall in a formal opinion of the Supreme 
Court: “With a pencil dipped in the most vivid colors,” said 
that great judge, referring to an argument of Mr. Pinkney’s, 
“and guided by the hand of a master, a splendid portrait has 
been drawn, exhibiting this vessel and her freighter as form
ing a single figure, composed of the most discordant materials, 
of peace and war. So exquisite was the skill of the artist, so 
dazzling the garb in which the figure was presented, that it 
required the exercise of that cold investigating faculty which 
ought always to belong to those who sit on this bench, to dis
cover its only imperfection5 its want of resemblance.”1

The opinions delivered by Mr. Pinkney as a member of the 
board of commissioners under Article VII. of the treaty of 1794 
are worthy of his reputation. They are, as Mr. Wheaton said, 
“finished models of judicial eloquence, uniting powerful and 
comprehensive argument with a copious, pure, and energetic 
diction.”2 Especial mention may be made of his opinion in the 
case of the Betsey, Furlong, master, on the question of the

1 The Nereicle, 9 Cranch, 388? 430,
2 Life of Pinkney, 26.
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Choice of Fifth Com
missioner.

finality of the judgments of prize courts, and of that in the 
case of the Neptune, Jeffries, master, a provision case involving 
the question of contraband.

Mr. Gore landed at Dover June 21,1796, and 
First Meeting of Com- arrjve(^ jn p(0nc|0n on the following day. On 

missioners. ° v
the 23d he called on Mr. Pinkney, who had pre

ceded him, and on the 30th of June was presented by the latter 
to Lord Grenville, with whom he left a copy of his commission. 
The first meeting of the American and British commissioners, 
for the purpose of adjusting the preliminaries of their task, was 
held on the 16th of August 1796 at the house of Dr. Mcholl, in 
Lincoln’s Inn Fields, London.

On the 18th of August the commissioners met 
at the same place for the purpose of choosing 
a fifth commissioner. For this office the com

missioners on each side desired the selection of one of their own 
countrymen, and to this end the American commissioners men
tioned Mr. Starke, ua gentleman of the law from Virginia;” 
Mr. I. 0. Fisher, a merchant of Philadelphia; Mr. Tudor, of 
Boston, and Col. John Trumbull, of Connecticut. The British 
commissioners also presented a list of four names, among which 
were those of Drs. Swabey, Arnold, and Lawrence, all eminent 
civilians. But, as neither side would yield to the other, it was 
found necessary to resort to the alternative mode of choosing 
by lot. The disadvantage which usually attends this method 
is that each side names one of its partisans, so that the com
missioner chosen by lot for the purpose of casting the decisive 
vote is likely to be less fair and judicial than any of his asso
ciates. The commissioners under Article VII. sought to avoid 
this difficulty by arranging that, for the purposes of the lottery, 
each side should propose a name from the list which the other 
had prepared with a view to a common agreement. In execu
tion of this plan the American commissioners chose from the 
British list the name of Dr. Swabey, while the British commis
sioners selected from the American list the name of Colonel 
Trumbull. These names, having been written on ballots by 
Mr. Gore and Dr. Mcholl, were deposited in an urn, which was 
taken into another room to Dr. Anstey and Mr. Pinkney, and 
the urn being presented by Dr. Mcholl to Mr. Pinkney, the 
latter drew out the name of Colonel Trumbull.1

1 Messrs. Gore and Pinkney to Mr. Pickering, Sec. of State, August 27, 
1796. (MSS. Dept, of State.)
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Apart from the fact of his being then in London, Colonel 
Trumbull doubtless owed his selection in a measure to the cir
cumstance of his having accompanied Mr. Jay as secretary in 
the negotiation of the treaty. His duties as commissioner were 
performed with conscientiousness and not without credit, but his 
tastes were for art rather than for law and diplomacy, and it is 
as a painter of historical pictures that he is still remembered.1

Colonel Trumbull was duly notified of his 
Qualification of Com- app0intment, and having accepted it met the

other commissioners on the 25th of August, 
when they were all qualified by taking an oath before the Lord 
Mayor of London.2

The commissioners after qualifying took an 
Notice of Orgamza- Q^ce jn Qray?s inn, and on the 7th of Septem-

‘ ber published the following notice:
“The commissioners appointed to carry into execution the 

seventh article of the Treaty of Amity, Commerce and Naviga
tion, between his Britannic Majesty and the United States of 
America, hereby give notice that they have formed a board, 
and will be ready to proceed to the business of their commis
sion, on Monday, the tenth day of October next, at their office, 
No. 5, Gray’s Inn Square, Gray’s Inn, London.

“All persons having claims under said article will take notice 
that by the provisions thereof, eighteen months from the day 
on which the commissioners shall form a board and be ready to 
proceed to business, are assigned for receiving complaints and 
applications, and that the commissioners are authorized only 
in particular cases, in which it shall appear to be reasonable 
and just, to extend the said term of eighteen months, for any 
term not exceeding six months, after the expiration thereof.

“London, Sept. 7th, 1796.”
1 See his Autobiography, 190, 191. When this work was written ho was 

under the impression that the records of the commission, having been 
deposited in one of the public offices at Washington, were destroyed by 
fire. The records, however, probably so far as they ever were in the pos
session of the United States, are now in the Department of State, though 
unarranged and not even segregated.

2 Mr. Gore to Mr. Pickering, Sec. of State, August 26, 1796. The oath 
taken by the commissioners was as follows:

“I,-------- , one of the Commissioners appointed in pursuance of the 7th
article of the treaty of Amity, Commerce and Navigation between his Brit- 
tanick Majesty and the United States of America, do solemnly swear that 
I will honestly, diligently, impartially and carefully examine and to the 
best of my judgment, according to the merits of the several cases and to 
justice, Equity and the Law of Nations, decide all such claims as under 
the said article shall be preferred to the said commissioners, and that I 
will forbear to act as a commissioner in any case in which I may be per
sonally interested.” (MSS. Dept, of State.)

5627----- 21
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When the commissioners, pursuant to this 
Secretary and other notice assemit,led on the 10th of October, they

OmCBTS '
' proceeded to appoint a secretary and other 

necessary officers and establish rules, and to transact such 
other business as came before them.1

They chose as secretary Francis Moore, and appointed James 
Western and Thomas Bobert Harris as clerks. On the 19th of 
October these persons each took an oath of office and entered 
on the discharge of their respective duties.2

Each government appointed an agent, whose 
Agents. function it was to represent before the commis

sion the interests of his government and the 
claims of its citizens. In this capacity Nathaniel Gostling, a 
proctor of the court of admiralty, appeared on the part of 
Great Britain. In a similar capacity Samuel Bayard, of Phila
delphia, appeared on the part of the United States.3 After 
retaining the place for about two years, he resigned it and was 
succeeded by Samuel Williams, who was in turn succeeded by 
G. W. Erving.4

In order to ascertain the amount of com- 
Assessors. pensation that should be awarded in cases in 

which any should be found to be due, the com
missioners decided to adopt the procedure of the court of admi
ralty and name two merchants, one from each nation, to act as 
assessors, whose duties, as defined in the records of the com
mission, were “to ascertain the value at the time of capture,

1 Trumbull’s Autobiography, 192, 193; Pinkney’s Life of Pinkney, 25.
2 MSS. Dept, of State.
3 Mr. Jay having suggested in the summer of 1794 that a person should 

be sent to England to represent the claims of American citizens before the 
prize courts in that country, Mr. Bayard was selected for the purpose with 
the approbation of the merchants of Philadelphia interested in British 
captures. He appears to have sailed in the ship Adriana on November 9, 
1794; he landed at Falmouth and arrived in London in December. Mr. 
Bayard was born in Philadelphia January 11,1767; graduated at Prince
ton College in 1784, and read and practiced law in his native city. After 
his return to the United States he became a judge of the court of common 
pleas of Westchester County, New York. (Am. State Papers, For. Eel. I. 
484,499,501; The Bayard Family of America and Judge Bayard’s London 
Diary of 1795-96, by Gen. Janies Grant Wilson, Huguenot Society, April 17, 
1890; Dod’s Journal of Martha Pintard Bayard.) There is a manuscript 
volume of Mr. Bayard’s reports as agent for prizes in London in the 
Department of State.

4 Mr. Erving was afterward minister of the United States at Copenhagen 
and Madrid. There are commendatory references to him in Wharton’s 
International Law Digest, III. App, 867, 881.
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and of the goods and merchandise at the port of destination, 
at the probable time of arrival; the compensation to be paid 
as demurrage to the claimant for detention, and what compen
sation ought to be paid on account of damages alleged to have 
been sustained by the vessel, and expenses necessarily incurred 
by the owners by reason of the detention thereof, and of the 
cargo; compensation for any loss or damage arising from the 
necessary hypothecation of a vessel and cargo for the purpose 
of enabling the charterer to obtain the security prescribed by 
the sentence of a court, as a condition of the restitution; the 
difference between the sum paid by the British Government, 
and the valae of the cargo at the place of destination.”

Samuel Cabot, an American merchant, was appointed to act 
in this capacity on the part of the United States, and Alexan
der Glennie, a British merchant, on the part of Great Britain. 
On February 5, 1797, the day of tlieir appointment, they 
attended and “took an oath carefully to examine all mat
ters referred to them by the Board, and faithfully and impar
tially to report upon the same according to their instructions 
and the best of their skill and judgment.” At the same time 
the board ordered that a copy of every order of reference to 
the merchants should be transmitted as soon as possible 
to the agent for the claimants and the agent for the Crown, 
and that as soon as the merchants should have made their 
report a copy of it and of the account or schedule therein 
referred to should also be transmitted to the agents, who 
should respectively be at liberty to file their objections to such 
report within one week after it should have been made. It 
was also ordered that the assessors should receive, according 
to the usage of the court of admiralty of Great Britain, the sum 
of five guineas for every case reported upon by them. Before 
the conclusion of the labors of the commission Mr. Cabot 
resigned his post, and Mr. Erving, who had been appointed 
as agent was also designated by the Government of the 
United States to act as assessor; but the commission declined 
to receive him in that capacity, deeming it incompatible with 
his functions as agent, and Mr. Erving on being informed of 
their objection resigned his appointment as assessor. Mr. 
Cabot was then induced to return to the post on the payment 
of an annual salary of $1,500 in addition to the irregularly 
recurrent fee of five guineas. The services which he rendered 
in his capacity of assessor were not only laborious, but by
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reason of his experience and knowledge were also of great 
value.1

The commissioners had not proceeded far 
Difference as to Com- ^Reir deliberations when, in the case of the

missions Junsdic- j^efSey^u.Tloiig, master, a violent dissension 
arose as to the extent of their jurisdiction, 

and their power to determine to what cases it extended. The 
question on which this disagreement occurred was that of 
the finality of the decrees of the English High Court of Appeals 
in prize causes—the Lords Commissioners of Appeal—in af
firming the condemnatory sentences of the prize courts. The 
American commissioners maintained that such decrees could 
not be regarded as final, since, if based on rules or on orders 
in council that were violative of the law of nations, they merely 
consummated the wrong of which the United States com
plained and for which it had been promised compensation. 
While the fifth commissioner coincided in this view, he was 
deprived of the power to render a decision by the assertion by 
the British commissioners of a right to withdraw from the 
board, the treaty requiring at least one of the commissioners 
on each side and the fifth commissioner to be present at the 
performance of any act appertaining to the commission. In 
this way the progress of the board was brought to a halt.2

In this dilemma Rufus King, who then represented the 
United States at the Court of St. James, held on the 16th of 
December 1796 a conference with Lord Grenville, in order to 
ascertain how far the action of the British commissioners met 
the approbation of His Majesty’s government. Mr. King told

1 Trumbull’s Autobiography, 352-355.
2 On December 16, 1796, Messrs. Gore and’Pinkney wrote to the Secretary 

of State of the United States that their opinions on the power of the board 
to determine its own jurisdiction had been written, and would be pre
sented to the British commissioners for their perusal. Subsequently they 
reported that, when the opinions were«otfered, Mr. Anstey declined to read 
them on the ground that Lord Grenville desired that there might bo no 
interchange of written opinions. Mr. Nicholl, however, not deeming him
self precluded from perusing them, Mr. Gore’s was delivered to him. In 
returning it, some time after the objection to the board’s proceeding had 
been removed, Mr. Nicholl made a memorandum in which he said that 
“the objection was not stated correctly in its full extent, at least so tar 
as regarded Dr. Nicholl, and that from many parts of the remarks he con
ceived that he must in various instances have been misapprehended by 
Mr. Gore.” (Messrs. Gore and Pinkney to the Sec. of State, July 29,1797, 
MSS. Dept, of State.)
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Lord Grenville that in tlie class of actions which had been 
decided in the high court of appeals the British agent replied 
that the commissioners had no jurisdiction, because the sen 
tences of that court were definitive; in the cases still pending 
before the high court of admiralty and the high court of 
appeals the agent took the ground that the commissioners 
had no jurisdiction, because the claimants, if entitled to com
pensation, might obtain it in the ordinary course of justice; 
in the cases in which unsatisfactory decrees had been rendered 
in the lower courts, but in which for various reasons appeals 
had not been claimed or prosecuted, he contended that the 
commissioners had no jurisdiction, because it was in conse
quence of the neglect of the claimants if at length they were 
unable to obtain compensation in the ordinary course of justice. 
This, said Mr. King, practically excluded all the claims.

Lord Grenville, while professing a great desire that the treaty 
should be executed, -was unable to state what the final position 
of the British Government would be. He thought there would 
be great opposition to disturbing the sentences of the high 
court of appeals, and suggested that cases might be admitted 
in which evidence could be produced, or where the general 
opinion prevailed, that it would be of no advantage to appeal, 
and that possibly there might be other cases in which the com
missioners could afford relief. Lord Grenville also suggested 
that the right to withdraw, which had been exercised by the 
British commissioners, was perhaps countenanced by the stipu
lation which required the presence of one commissioner at least 
on each side, thus leaving with the respective governments the 
power, by instructing their commissioners to withdraw, to 
prevent the decision of questions not intended to be submitted 
to them.

To this Mr. King replied that the commissioners were not to 
be considered precisely as an appellate court, having authority 
to reverse decrees rendered in His Majesty’s courts of admiralty, 
or to order the restoration of the thing which had been con
demned by them. The remedy of the treaty was not resto
ration, but compensation in the place of it—a remedy that 
presupposed the sentence of condemnation to stand unreversed 
as between the original parties, and the property to be vested 
accordingly. But he did not think there was any doubt as 
to the right to demand compensation for losses and damages 
sustained by reason of the condemnation as well as of the irreg
ular capture of the ships and cargoes.



326 INTERNATIONAL ARBITRATIONS.

Lord Grenville closed the conference by expressing a wish 
that Mr. King would hold a conference on the subject with 
the Lord Chancellor, Loughborough, who had been consulted 
in the negotiation of the treaty and had taken a deep interest 
in its operation.

On the following day Mr. King met the Lord
Loughborough’s Chancellor at the Duke of Portland’s, whenOpinion.

his lordship, referring to the pending contro
versy, expressed a desire for a conference and appointed a 
meeting for the next morning. Mr. King waited'on him accord
ingly. The Lord Chancellor referred, as Lord Grenville had 
done, to an allegation in Mr. Bayard’s memorials that certain 
of the decrees of the high court of appeals were “ illegal and 
unjust.” He said that he did not think an allegation in that 
precise form was necessary in order to make out a case, and 
that Mr. Bayard should take back or amend, and prefer in a 
different form, his claim, so that it should adopt and follow the 
terms of the treaty. On the other hand, he said: u These gen
eral demurrers of Mr. Gostling are absurd, and he must take 
them back. The reasons assigned by him against the jurisdic 
tion of the commissioners, or in bar of the claim, are the very 
cases which it was intended should be examined and decided 
by the commissioners.”

On the 26th of December, on the invitation of the Lord 
Chancellor, Messrs. Trumbull, Gore, and Pinkney accompanied 
Mr. King to his lordship’s house. His lordship, after the cus
tomary salutations, observed that he had gone over all the 
cases but one which had been presented to the commission
ers, and that he thought they would fall into three classes: 
(1) Cases of condemnation in the high court of appeals; (2) 
cases in which there had been decrees of restitution, but with
out costs or damages, or of condemnation without freight or 
costs; and (3) cases in which the right of appeal had been lost. 
In respect to the first class the Lord Chancellor said that the 
decrees must stand; that they settled the property and would 
not be affected by any act of the commissioners. Neverthe
less, there might exist a fair and equitable claim upon the 
King’s treasury, under the provisions of the treaty, for com
plete compensation for the losses sustained by such condemna
tion. In respect to the second class, while the property was 
restored, the claimant might not think this sufficient, and 
might claim costs and damages; so the decree of condemnation
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might have been legal, but the claimant expected freight. The 
captures under the order of the 6th of November fell within 
this class. Again, the captor had color of authority to seize 
and to send in for adjudication. The court would restore the 
property, but would not condemn the captors in costs; and yet 
it would be just that the claimants should receive costs and 
damages. In respect to the third class, the court of appeals, 
said the Lord Chancellor, were obliged in some instances to 
refuse the appeal because, a limited time having been allowed 
in which to prefer it and that time having expired, the captor 
thereby acquired rights not within the discretion of the high 
court of appeals to impair. Still the claimant might be able 
in a satisfactory manner to account for his not having come 
personally forward with the appeal. This was undoubtedly a 
case within the provisions of the treaty. The property could 
not be restored, but the full value might be awarded, and in 
such cases it must be paid out of His Majesty’s treasury. The 
commissioners were not a court of appeals above the high 
court of appeals. They were, however, competent to examine 
questions decided by the high court of appeals, as well as all 
other cases described in the treaty, and they could give 
redress, not by reversing the decrees already passed and 
restoring the identical property, but by awarding compen
sation.

On its being suggested that the same embarrassments as 
had already occurred might arise in the future, if upon every 
objection to the competency of the commissioners a reference 
must be made to the respective governments for .their instruc
tions instead of such questions being decided by the commis
sioners themselves, the Lord Chancellor said “that the doubt 
respecting the authority of the commissioners to settle their 
own jurisdiction, was absurd; and that they must necessarily 
decide upon cases being within, or without, their competency.”

Soon after the conference with the Lord 
Resumption of Pro- qjtalu.ei]or Parliament adjourned for the 

ceedings. Christmas holidays, and the business of the 
commissioners remained suspended until the 24th of January, 
when.by appointment Mr. King met Lord Grenville at his 
office, and the latter, expressing regret at the delays that 
had taken place, said he hoped that the commissioners would 
go on without further interruption; that he had sent for the 
British commissioners and had told them “that it was the
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opinion of the King’s government, that they should proceed in 
examining and deciding every question that should be brought 
before them, according to the conviction of their consciences; 
in doing which they would examine cases already decided, and 
award on them and on all others, according to the provisions 
of the treaty, which it would likewise be their duty to consider 
and interpret.” Lord Grenville added that it had not been 
deemed advisable to put anything in writing, as that would 
have the appearance of a new and explanatory article. After 
further conversation in relation to the dispatch of business by 
the high court of appeals the conference was brought to a 
close. The board reassembled. The memorials of Mr. Bayard 
and the demurrers of Mr. Gostling were withdrawn and new 
papers filed, and the commissioners proceeded to make awards.1

After the reassembling of the board several 
Awards and Delays, cases were disposed of by Sir William Scott 

and Dr. Nicholl, with the approval of the 
board. The first formal awards were made on the 13th- of 
April 1797 by the concurrence of the two American commis
sioners and the fifth commissioner. These awards were in the 
case of the Betsey, Furlong, master, and of the Sally, Choate, 
master, in the former of which sentence had been rendered by 
the high court of appeals. The progress of the board was, 
however, greatly retarded in other cases by the absence of

1 This account of the controversy touching the finality of the decrees of 
the high couit of appeals is taken from a manuscript report of Mr Kino- to 
the Secretary of State of February 20,1797. This being a contemporaneous 
and official document, we have preferred it to the account given by Mr. 
Trumbull from recollection, which runs as follows: ’

“My opinion was decidedly with the American members. But I saw 
distinctly, that in the eyes of the British gentlemen, the question was of 
the deepest importance, and that a decision contradictory to their reveren
tial estimate of the sanctity of the high court of appeal, would be submitted 
to by them with extreme reluctance, if it did not produce a remonstrance 
against our abuse of authority-a refusal to proceed in the business-ulti- 
mately a dissolution of the commissionand thus, a renewal of angry dis
cussion between the two nations. I therefore took time to consider, anil 
finally suggested, that the question should be submitted to the lord chan
cellor (Loughborough) for his decision. He had taken a deep interest in 
the negotiation of the treaty, and undoubtedly must know the intentions 
of the parties. The British members of the commission readily acceded to 
this proposal. An audience was asked of the lord chancellor, and obtained, 
at which all the members of the board were present. The question was 
stated by the senior British commissioner, on which the board requested 
his lordship’s opinion, and the answer was immediate and frank. ‘The
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necessary proofs.1 This is an experience common to all claims 
commissions, and is due in part to the negligence or ignorance 
of claimants, and often in no small degree to the careless pre
sentation of claims by one government to the other. The 
American commissioners strongly complained of the inartifi
cial and fragmentary form in which claims were brought before 
the board, and advised that something be done in the United 
States to inform parties of the requisite proofs and to impress 
upon tbem the necessity of immediate and punctual attention 
to the subject.2

In accordance with this advice, the Depart- 
Notice as to Proofs, ment of State issued on the 7th of September 

1797 the following notice:
“A Detail of the Proofs necessary to be exhibited before the 

Board of Commissioners appointed, under the 7th article of 
the Treaty of Amity, Commerce and Navigation, between the 
United States and Great Britain, to adjust the Claims of the 
Citizens of the United States on Account of illegal Captures 
and Condemnations of their vessels, or other. Property.

“In all cases the process, that is, copies of the proceedings 
in the vice-admiralty courts, or at least so much as is consid
ered necessary before the Lords Commissioners, should be 
brought forward to accompany the claim preferred to the 
Board. * 11

construction of the American gentlemen is correct. It was the intention 
of the high contracting parties to the treaty, to clothe this commission with 
power paramount to all the maritime courts of both nations—a power to 
review, and (if in their opinion it should appear just) to reverse the deci
sions of any or of all the maritime courts of both. Gentlemen, you are 
invested with solemn and august authority; I trust that you will use it 
wisely/ This decision of the chancellor terminated the difficulty, relieved 
me from a situation of extreme delicacy, and the board immediately pro
ceeded in its duties.” (Trumbuirs Autobiography, 194-195.)

11 Our commission has experienced some unexpected embarrassments, but 
the government has removed them in a way highly honorable and satisfac
tory. The King’s agent objected to our jurisdiction in a case—a leading 
feature of which was that the Lords Commissioners of Appeal had affirmed the 
original condemnation. When the fifth commissioner, Gore, and myself were 
ready to overrule this objection, our right to decide upon our own jurisdiction 
was brought into question! The government has said that both points 
were against those who started them, and we are now- prosperously under 
way again. I have no fears of a fair execution of the seventh article by 
this country.” (Mr. Pinkney to Mr. Vans Murray, February 7, 1797, Pink
ney’s Life of Pinkney, 29.)

1 The board took a recess from July 1797 to November 1,1797.
2 Messrs. Gore and Pinkney to the Sec. of State April 13, 1797. (MSS. 

Dept, of State.)
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uIt is advisable, that in all cases the affidavit of the party, 
his clerks and others knowing the transaction, also copies and 
extracts of entries in the books of the party, made at the time 
of and relating to the transaction, the truth of which should 
be sworn to by his clerks, should be furnished to show that the 
voyage and property were as the ship’s papers declare them 
to be. .

uIn many cases the party may hold letters and documents 
from the shippers and others, written at the time of and con
cerning the voyage, vessel and cargo, or either, which may be 
in question, and which letters may serve to confirm or elucidate 
other evidence. Should such be sent, accompanied by the 
testimony of the party and his clerks, that they are true, or if 
from any cause it may be inexpedient to send the originals, let 
the attestation be to the truth of the copy, and that the original 
contains nothing more as to that particular voyage or property. 
It will also be well to state the reason why the original is not 
sent.

tk The foregoing will be highly useful in all cases, even in those 
cases where there was no act done by the master or by others 
to impair or lessen the force and weight of papers found on 
board at the time of capture, and where the papers were com
plete and genuine and the transaction on the face of it perfectly 
fair.

uIn all cases where the ship’s papers were incomplete, where 
the transaction was in any degree suspicious from the want of 
papers ordinarily used and found on board vessels, or from any 
act of the master or others in destroying or concealing papers, 
or attempting to secrete property of the enemy, such extracts, 
correspondence and affidavits, as aforementioned, will be indis
pensable to show fully and clearly to whom the property 
belonged and to remove all suspicions and doubts as to the 
truth and fairness of the transaction.

u There are several classes of cases in which a charge may be 
brought forward of wilful omission and neglect, and which 
charge it will be necessary to remove.

<4It should be understood in the United States, that in some 
cases the party captured neglected to make a claim for his 
property in the vice-admiralty courts; that in some, after hav
ing made such claim there, he abandoned it; that in some after 
having prosecuted in the vice-admiralty, he failed to claim an 
appeal there, or give security for prosecuting his appeal; in 
some, the party neglected to claim or enter his appeal in the 
courts ot appeal within the time limited by law, which time, in 
cases where there was a claim filed in the vice-admiralty court, 
is limited to nine months from the date of the sentence of the 
vice-admiralty, and in cases where there was no claim in the 
vice-admiralty, the time is limited to one year from the date of 
the sentence. There was at the request of Mr. Jay, a prolon
gation of the ordinary time for claiming appeals by special 
order of his Britannic Majesty. There are others where the 
party after having made his appeal neglected to take out the
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usual process or to serve the same on the captors; and others 
where the party did not bring forward copies of the proceedings 
in the court of vice admiralty.

“Testimony should be furnished satisfactorily accounting 
for the neglect or abandonment in the particular case, where 
it happened, and such as will remove the presumption of ‘wil
ful omission and neglectwhere there has been an omission to 
claim in the vice-admiralty, or an abandonment of the claim 
after being duly preferred, or a neglect to claim an appeal in 
due season of law, or within the time allowed under the par
ticular order of his Britannic Majesty, or to prosecute such an 
appeal by not taking out and serving the usual process on the 
captors, or by not bringing forward copies of the proceedings 
in the court of vice-admiralty.

u In cases where money has been expended in prosecuting for 
the property in the vice-admiralty courts in the West Indies or 
elsewhere, it is necessary that evidence should be furnished, 
showing the amount expended and that it was of necessity. 
The affidavit of the person paying or receiving the money, or 
of those who were present at the payment, or knew of its 
being paid, would be satisfactory. In cases where the vessel 
has been hypothecated or property sold to provide the security 
demanded for prosecuting appeals from the vice-admiralty 
courts, evidence should be furnished that such hypothecation 
or sale was necessary, the amount sold, the loss and damage 
which accrued to the party from such sale or hypothecation. 
Evidence of the price at which the property was sold, and that 
at which it would have sold at the place of destination, when 
the vessel would have probably arrived, had she not been 
stopped, will show the loss sustained by the sale. .

u In cases of demurrage, the loss may be proved by showing 
what that vessel, or such a vessel, could have earned during 
the detention. This may be by the testimony of those who 
hired or let vessels at the time, by the expenses incurred in 
victualling the crew, by the hazard to the vessel from the 
nature and waters of the harbor or ports where slid was detained.

“ In cases Avhere a claim is preferred to the Board for compen
sation, for a loss sustained by capture and condemnation, the 
value of the property at the place of destination at the prob
able time of its arrival, had it not been prevented by capture, 
may be proved by the affidavits of auctioneers, brokers and 
others disinterested in the particular case, or in any cases 
under the commission: prices current published at such times 
and places, will afford very satisfactory evidence as to value. 
Evidence should be obtained from all the considerable sea
ports in the United States of the premium paid for insurance 
from the various foreign ports, especially in the West Indies 
or other foreign ports; and where the party has insured his 
property, he should prove the rate of premium at which he 
insured it.

“ Department of State, 7th September, 1797.??



The board proceeded without any notable
Question as to Ex- inciden^ until April 1798, when a new and

haustmg Judicial . ,. „ *
Remedies. serious question of difference arose. On the

10th of that month the period of eighteen 
months expired within which, by the terms of the treaty, claim
ants were required to present their petitions. When the day 
arrived numerous cases still remained unacted upon by the 
high court of appeals, and the competency of the board to pass 
upon such cases, as well as upon cases in which, a decree of 
restitution having been made, the claimant had not pursued 
his remedies against the captors, was immediately brought 
into question.

The American commissioners, anticipating such a contin
gency, had pressed the subject on the British commissioners 
during the preceding winter, and had suggested the expediency 
of reaching a decision before the term for the filing of claims 
had expired. As this was not done the American agent, on 
the 10th of April 1798, preferred to the board memorials in 
behalf of all American claimants whose cases were qualified, 
by the date of the capture, to admit of a complaint under 
Article VII.; and, as many of these cases were still untermi
nated in the courts, the issue was at once sharply defined. 
When the American commissioners announced their purpose 
to press for the disposition by the board of claims preferred 
in cases in which judicial processes had not been exhausted, 
the British commissioners stated that if their colleagues per
sisted in the attempt to decide such claims they would be com
pelled to secede, since they believed that the commission had 
no authority to render judgment on cases so circumstanced. 
The formal consideration of the question was then adjourned, 
and after several conferences it was agreed that the British 
commissioners should make a statement of the facts to their 
government, and at the same time say that the board would be 
disposed to delay decision on all cases then pending before the 
Lords Commissioners of Appeal until after their adjournment, 
which usually took place in August, and on all other cases 
until after the 1st of February 1799, unless sooner determined 
by the courts, provided that the British commissioners would 
concur in such decisions as the board should make.1
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1 Messrs. Gore and Pinkney to the Sec. of State, June 8,1798. (MSS. Dept, 
of State.)
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Article VII. of the treaty, like Article VI., provided that 
the governments against which the claims were respectively 
preferred should afford redress where full compensation could 
not, “for whatever reason, be actually obtained, had and re
ceived ” by the claimants “in the ordinary course of judicial 
proceedings.” On this question the positions of the commis
sioners at Philadelphia and at London were precisely reversed. 
At Philadelphia it was the British commissioners who con
tended for immediate awards without requiring the claimants 
to exhaust their judicial remedies. At London it was the 
American commissioners who assumed this position. Both 
were partly in the right and partly in the wrong. To render 
awards where the claimants had a substantial judicial remedy 
was to obliterate the resort to judicial channels. On the other 
hand, to require the claimants to exhaust every possible judi
cial recourse, whether it promised substantial redress or no, 
would in many cases have had the effect of relieving the two 
governments of responsibility for their wrongdoing at the 
expense of the claimant and of working a denial of justice by 
the delay of reparation.

The British commissioners duly reported the 
Case of the “SaHy.” matter to their government, but a definite re

sponse not having been made, Mr. Pinkney, at 
a meeting of the board on June 11,1798, submitted in the case 
of the Sally, Hayes, master, in which the Lords Commissioners 
of Appeal had entered a decree of restitution, but in which the 
ordinary remedies against the captors, subsequent to such a 
decree, had not been tried, the following motion:

“That it sufficiently appears in this Case that the claimant 
could not at the time of concluding the Treaty actually obtain, 
have & receive in the ordinary course of judicial Proceedings 
adequate compensation for the loss & damage alleged to have 
been sustained by the capture and condemnation complained 
of according to the true intent and meaning of the 7th article 
of the said Treaty, and that the Board do now proceed to 
examine the Merits of this claim and determine whether the 
claimant is entitled to compensation for said loss and damage.”

At a meeting of the board on the 20th of June the British 
commissioners moved that in lieu of the above resolution the 
following should be adopted:

“That as prceedings are still depending before the Lords 
Commissioners of Appeal, where the claimant may in the ordi
nary course compel the sureties who have given bail to answer
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the appeal, or the owners of the capturing Vessel, or the sure
ties on granting letters of marque, to carry into effect the 
sentence of restitution pronounced in this case, it does not 
sufficiently appear that compensation might not at the time of 
concluding the Treaty and cannot now be had and obtained in 
the ordinary course of judicial proceedings.

“That it is, in this case, the more incumbent on the claimant 
to pursue his remedy against the private parties who are 
answerable to him, as it does not sufficiently appear that he 
has hitherto used due diligence in endeavoring to carry into 
effect the sentence of restitution pronounced in his favour, lie 
not having exhibited before the court any account of the value 
of the property decreed to be restored in order that such account 
duly authenticated might be referred to the Registrar in the 
usual way to ascertain such value, but has elected to await 
the production in the first instance of the account of sales by 
the captors and even for that purpose has suffered a greater 
length ot time to elapse than is satisfactorily shown to have 
been necessarily consumed.

“That the consideration of the Merits of the Claim be post
poned for the present and until it shall farther appear that com 
pensation cannot be obtained in the ordinary course of justice.”

The question being put on the latter motion, it was deter
mined in the negative. The question was then put on the prin
cipal motion and carried in the affirmative.

Thereupon the British commissioners directed the following 
declaration to be entered on the journals:

“The British Commrs. declare that they do not think them
selves competent under the words of the treaty or the commis
sion by which they act to take any share without the special 
instruction of the King’s Ministers.in the decision of any cases, 
in which the judicial proceedings are still pending in the ordi
nary course of justice. But in order to obviate all difficulties 
on this subject, they propose that a statement shall be made 
by this Board and transmitted to His Majesty’s Ministers, and 
to the Minister Plenipotentiary of the United States of America, 
in order that such arrangements may by mutual consent be 
made on this head as may best promote the object of speedy 
& impartial justice & good understanding. And in the mean 
time they think it right to declare their readiness to proceed in 
the cases now before the Board, not subject to this question.”

The British commissioners accordingly moved—
“That a statement shall be made by this Board & transmitted 

to his Majesty’s Ministers, and to the Minister Plenipotentiary 
ot theUuited States, in order that such arrangements may by 
mutual consent be made on this head as may best promote the 
object of speedy & impartial justice and conduce to mutual 
satisfaction & good understanding.”
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The question being put on this motion, it was decided in the 
negative.

The British commissioners then moved—
“That copies of this days proceedings be made & transmitted 

to His Majesty’s principal Secretary of State for Foreign Affairs 
and to the Minister Plenipotentiary of the United States of 
America.”

This motion was agreed to, and the board adjourned to 
Friday, the 22d of June.

At a meeting of the board on June 28 the 
Opinion of Mr. British commissioners, at the opening of the 

°re' proceedings, declared, in respect to the case 
of the Sally, Hayes, master, that the minutes of the session of 
June 20 having been transmitted to His Majesty’s secretary of 
state for foreign affairs, and their judgment remaining unal
tered, their assisting provisionally, and until they should have 
received further instructions, at the proceedings of the com
mission, in any case still pending in the ordinary course of 
justice, was not to be understood as in any manner concluding 
their own opinions as to the powers of the board, or the deter
mination which might be taken on the subject by the two gov
ernments. Mr. Gore then read an opinion on the declaration 
of the British commissioners of June 20, and it was entered 
on the record. It is printed in the digest.

At a meeting of the board on August 3,1798, 
Arrangement as to British commissioners announced that 
Judicial Remedies. ^ey had heen authorized to proceed to the

examination and decision of all claims preferred to the com
mission, where it should appear that the report of the regis
trar and merchants, after a decree of restitution by the lords, 
had been confirmed by that tribunal, although no further 
judicial proceedings had taken place in consequence of the 
confirmation. Dr. Nicholl also stated that the Lords Com
missioners of Appeal had passed an order that in all cases 
decided before the 1st day of August, the captors should per
emptorily produce the account of sales on or before the first day 
of the next Michaelmas term; that in all cases to be heard 
before the 1st of September the account of sales should be 
produced before the 1st of the following January; and that in 
all other cases the account of sales should be produced within 
one month after the sentence of restitution, in default of which 
the registrar, at the request of the claimant, was forthwith to
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proceed to ascertain the value by the account produced by the 
claimant, liable to the usual objection by the captors.1 After 
these announcements, the board was adjourned to the 1st of 
October, in order to afford time for the disposition of cases 
before the Lords.

Effe t f A . The decision the British Government was 
60 mentrrange" receiye(l with great satisfaction both by Mr.

King and by the American commissioners. 
Taking the order of the Lords as part of it, it dispensed with all 
proceedings in the ordinary course after a confirmation of the 
report of value, and facilitated the procuring of that report by 
removing the difficulty and delay which had been experienced 
in obtaining the production of the account of the sales by the 
captors. It enabled the board to make awards without await
ing the interminable process to compel the captors to comply 
with the decrees of restitution, the British Government, in vir
tue of assignments, which were provided for in a clause in the 
seventh article, taking upon itself to recover the property from 
the captors.2

_ . . ^ This arrangement having been effected, the
Courts. high court of appeals was almost exclusively 

occupied in disposing of the cases that fell 
within the provisions of the treaty. For some time it had

1 Messrs. Gore and Pinkney to the Sec. of State, August 4, 1798. (MSS. 
Dept, of State.)

2Mr. King to the Sec. of State, August 3, 1798. (MSS.) The ordinary 
course of proceedings in the prize courts is set forth in a communication 
made by Sir William Scott and Dr. Nicholl to Mr. Jay, September 10,1794. 
(Am. State Papers, For. Eel. I. 494-496; 1 C. Rob. 389-394.) While the 
controversy was pending in the summer of 1798 as to the powers of 
the board in respect to cases still pending in the high court of appeal, 
the same eminent practitioners in the courts of admiralty presented the 
following account of the ordinary proceedings following a decree of 
restitution:

“ When a sentence of restitution has been obtained upon an appeal, the 
first object is to ascertain the value of the property decreed to be restored, 
for which purpose we understand that in the usual course of proceed
ings the claimant is entitled to an account of sales from the captor to be 
within a short time exhibited on oath; which account of sales is open 
to all objections that may be taken by the claimant: and the claimant is 
likewise entitled to exhibit his account of what he deems to be the true 
value ot the property restored, which is open in like manner to the objec
tions of the captor. It is to be observed that the claimant is not bound 
to call for the captor’s account of sales, nor to wait until it is volun
tarily produced, but may bring forward his own estimate of the value,



NEUTRAL RIGHTS AND DUTIES. 337

given special attention to such cases, and since the beginning of 
the year had decided 103 of them, in 61 of which there were 
decrees of restitution, in 21 orders for further proof, and in 
4 condemnation as to part and orders for further proof as to 
the residue of the cargo. In an appeal for freight the appeal 
was rejected, and there were 16 decrees of condemnation. Hot 
a little delay however was encountered in the high court of 
admiralty, owing to the increasing age and infirmities of the 
judge, Sir James Marriot. On the 16th of October 1798 he 
resigned, and was succeeded by Sir William Scott, by whom 
the business was promptly dispatched.
Suspension of Board’s f ^ reassembHng of the board in 

Proceedings. October 1798 its proceedings were continued 
till July 20, 1799, when the British commis

sioners presented the following paper:
“20 July, 1799.

. “Dr. Swabey and Dr. Anstey stated to the Board that they 
had received his Majesty’s commands intimating to them that 
in consequence of information received from his His Majesty’s 
minister to the United States, that the proceedings of the 
Board of commissioners appointed under the sixth article of 
the treaty of Amity, Commerce and navigation between His 
Majesty and the United States are suspended by the refusal

and may claim to have that considered as the measure of the restitution, 
subject to the objections of the captor. J

“ The registrar, upon a view of the accounts, supported by such docu
ments as the parties choose to bring in, determine in the first instance the 
value; this report being liable to the revision of the court, on the objec
tion of either party. If there is no exception taken to the report, or if 
the exceptions are overruled, the report is then coniirmed. The value 
being thus ascertained, a motion issues against the captor and against the 
sureties who had given bail to answer the appeal to the extent of their 
bond to bring in or pay over the value, within a time fixed within the dis
cretion of the court. If any order made by the court upon the captors 
either with respect to bringing in the account of sales, if the claimant 
requires it, or with respect to bringing in the value however fixed, is not 
complied with, and no satisfactory reason for non-compliance is given, the 
court at the prayer of the claimant, issues an attachment against the other 
parties, which is executed by the claimant with such diligence as he can 
use, wherever the parties can be found, and by any person the claimant 
may entrust for that purpose, the usual and most advisable practice being 
to employ the officer of the admiralty within that jurisdiction, where the 
parties to be attached reside.

“In the case of King’s ships, the remedy goes no further than by attach
ing the commander and his sureties for answering the appeal. In the case 
of privateers it extends to the several owners, who are each bound to the

5627------22
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of the American commissioners to accede to the determination 
of the majority of the members of the Board, and that no 
award has hitherto been made to any of His Majesty’s sub
jects soliciting redress, under the said sixth article; it is His 
Majesty’s pleasure that they decline attending the meetings of 
this Board, until they shall receive farther instructions upon 
the subject; at the same time they are especially instructed to 
accompany the communication ot this intention on their part 
with an express declaration that the King is determined to 
fulfill with punctuality and good faith, the engagements which 
His Majesty has contracted by his treaty with the United 
States, and that whenever the obstacles which appear at pres
ent to impede the progress of the Commission at Philadel
phia shall be removed, they will be instructed to resume their 
functions.”

full extent of the value decreed to be restored, and to the general securi
ties given at the time of obtaining letters of marque to the extent of their 
bond; against whom a monition may be obtained as soon as an attachment 
is issued against the captor and his sureties on the appeal, without the 
necessity of proceeding to serve that attachment on either ot them. If 
this latter monition is not obeyed, an attachment may issue in like manner 
against them. These attachments being in force, the course of legal 
remedy is terminated.

“An exception to this mode of proceeding takes place where the prop
erty has been sold, upon each party refusing to take it upon bail pursuant 
to the provisions of the prize act, in which case the moneys arising from 
the sale are ordered to be brought into court, and deposited by the regis
trar in the Bank of England, or in some public securities at interest, and 
the net proceeds of such sale are to be taken as the full value. A moni
tion would issue against the persons in whose names the moneys were 
deposited to bring them into court, or to pay them over to the claimant.

“If the claimant has suffered the regular time of distribution to pass 
without proceeding in his appeal, and distribution has actually taken 
place, the claimant is barred his regal remedy, otherwise a premature dis
tribution will not protect the captor against the demand of the claimant.

“In case an inhibition be returned unserved, the captor being dead, a 
new inhibition must be taken out against his representatives to the effect 
of the former. If that inhibition be returned with a certificate that no 
representatives are to be found, proceedings may then be had against the 
owners of the privateer and the sureties to answer the appeal, but in the 
case of King’s ships against the sureties only.

“We have omitted to mention that if the proceeds can be shown to be 
in the possession of any agent or other person whatever, a monition may 
be obtained against such person to bring the proceeds into court.

“W. Scott.
“J. Nicholl.

1 ‘ Commons, June 28th, 1798.”
A consideration of this paper, in connection with the instructions given 

to the British commissioners for the government of their conduct at the 
board, will disclose the substantial character of the relief afforded by the 
action of tfie British Government,
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. . Though the statement in the foregoing paper
Resumption in no award had been made to any claim

’ ant under Article VI. of the treaty was not 
entirely accurate, it is true that the board had been broken up 
in the manner described, and that the result of the interrup
tion was substantially such as was declared. The retaliatory 
suspension of proceedings under Article YII. continued for 
more than two years and a half.1

On the 8th of January 1802 however Lord Hawkesbury and 
Mr. King concluded a convention by which the claims under 
Article VI. were settled for the sum of £600,000, and the arti
cle itself, except so far as it defined the course of procedure 
under Article VII., annulled. It was also provided that the 
commissioners under the latter article should, immediately 
after the signature of the convention, u reassemble and proceed 
in the execution of their duties according to the provisions of 
the said seventh article, except only that, instead of the sums 
awarded by the said Commissioners being made payable at the 
time or times by them appointed, all sums of money by them 
awarded to be paid to American or British claimants, accord
ing to the provisions of the said seventh article, shall be made 
payable in three equal instalments, the first whereof to be paid 
at the expiration of one year, the second at the expiration of 
two years, and the third and last at the expiration of three 
years next after the exchange of the ratifications of this con
vention.77 These terms of payment were the same as those 
prescribed in respect of the indemnity of £600,000 for the 
claims under Article VI.

The ratifications of the convention were exchanged at Lon
don on July 15, 1802, but in accordance with its requirements 
the commissioners under Article VII. reassembled on Monday, 
the 15th of the preceding February, and proceeded in the 
execution of their duties.2

Soon after the commissioners reassembled a 
Allowance of question arose as to the allowance of interest

Interest A
on claims during the period of the suspension. 

It was finally resolved on the 30th of April, by the concurring

ia We have been stopped by the difficulties that have occurred under 
the 6th article of the treaty, and not by anything depending on ourselves, 
or connected with our own duties. * * * The commission in America
has been wretchedly bungled. I am entirely convinced that with dis
cretion and moderation a better result might have been obtained.” (Wm. 
Pinkney to J. Pinkney, August 27, 1800, Pinkney’s Life of Pinkney, 37.)

2Messrs. Gore and Pinkney to the Sec. of State, February 17, 1802, 
(MSS. Dept, of State.) *
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votes of the two American commissioners and the fifth com
missioner, that interest should be allowed for the whole period 
from the time the claim arose to the date of the award. A 
motion to this effect was made by Mr. Gore on the 16th of 
April, and was supported by Mr. Pinkney in a forcible opinion 
which is printed in the digest. The view stated by the British 
commissioners was that, as the treaty of 1794 did not contem
plate the interruption of the proceedings, it did not intend 
to authorize the allowance of interest during such interrup
tion; and, moreover, that such an allowance of interest was 
not provided for in the convention under which the board 
reassembled.

Among the questions determined by the 
^vision^Ortol10" ^oar^’ 110116 was more elaborately argued than 

that of the legality of the orders in council 
which directed the stopping and detention of all vessels laden 
wholly or in part with previsions and bound to any port in 
France, and the sending of them to such ports as might be 
most convenient, in order that such articles might be pur
chased in behalf of the British Government. An excellent 
summary of the contentions on this subject, of the grounds on 
which the legality of the order was maintained on the one 
hand, and its illegality pronounced by the board on the other, 
is given by Wheaton in his Elements of International Law.1

The first ground on which the orders were justified was that 
at the time of their issuance and enforcement there was such 
a prospect of reducing the enemy by famine as made provisions 
bound to his ports so far contraband as to justify their seizure 
and appropriation by Great Britain, that government paying 
the invoice price, a reasonable mercantile profit thereon, and 
freight and demurrage. There was, so it was argued, support 
for this view not only in the works of publicists, but also in 
that stipulation of Article XVIII. of the treaty of 1794, which, 
after reciting that there was “difficulty” in uagreeing on the 
precise cases, in which alone provisions and other articles, not 
generally contraband, may be regarded as such/7 required that 
u whenever any such articles, so becoming contraband accord
ing to the existing law of nations,77 should for that reason be 
seized, they should not be confiscated, but should be paid for, 
and that the captors, or, in their default, the government

1 Lawrence’s edition, 1855, pp. 555-561.
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under whose authority they acted, should pay the masters 
or owners of the vessels “the full value of all such articles, 
with a reasonable mercantile profit thereon, together with the 
freight, and also the demurrage77 incident to the detention. 
To this argument reply was made that the stipulation of Arti
cle XVIII., since it referred to “the existing law of nations77 
as the criterion, did not effect any alteration in the rules which 
previously governed the subject; and that, according to those 
rules, the prospect of reducing the enemy by famine must be 
actual and immediate, as in the siege, blockade, or investment 
of particular places, and not vague and impalpable. In the 
case before the board there was no such prospect. While the 
enforcement of the order was productive of inconvenience to 
the enemy, there was no possibility of producing an actual 
famine by it.

The second ground assumed in support of the orders was that 
they were necessary to Great Britain, which was at the time 
threatened with a scarcity of provisions. To this assumption 
answer was made that the necessity which would warrant such 
a method of supplying a nation’s wants must be real and immi
nent, and without other means of relief; that theoffer of better 
prices in English than in French ports would have attracted 
importations; and that in reality after the orders were carried 
into effect an offer by the British Government of a bounty on 
imported articles soon caused the market to be overstocked. 
With such arguments the contention that provisions had prop
erly been treated as contraband was met and overcome. The 
opinions of Messrs. Gore, Pinkney, and Trumbull in the case 
of the Neptune, printed in the digest, will more fully disclose 
the various grounds on which the orders were determined to 
be illegal.

The proceedings of the board were brought
Close of Proceedings, to a close on the 24th of February 1804, all 

the business before it having been completed.1 
The amount and progress of the business before it at various 
stages of its existence are disclosed by reports made at the 
periods of its suspension and conclusion.

Wrhen its proceedings were interrupted in 
June 1798 by the controversy touching the 
disposition to be made of cases still pending 

in the courts, the awards against Great Britain made and

Amount of Business 
Transacted. * 1804

1 Messrs. Gore and Pinkney to Mr. Madison, Sec. of State, February 24,
1804. (MSS. Dept, of State.)
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completed by the board, and payable on tbe 5th of that month, 
amounted to £34,516 16s. 2£d., while the claims disposed of 
outside by Sir William Scott and Dr. Nicholl, in 39 cases for 
costs and damages, amounted, with interest to the 5th of June, 
to £24,659 7s. Id.1 During the same period the records disclose 
awards on British claims against the United States to the 
amount of $33,590.60. Congress on January 15, 1798, appro
priated $52,000 to pay awards of the commission.

When the proceedings of the board were suspended in July 
1799 in consequence of the disruption of the commission at 
Philadelphia, the whole amount of the business then trans
acted, as shown by a statement made November 16, 1799, by 
Mr. Trumbull to Mr. King, was as follows:2

American claims.

Cases. Amount claimed. Amount
awarded.

Dismissed........................................................... 37
£ 5. d.

72, 864 12 0
£ s. d.

W ithdrawn......................................................... 7
Pending.............................................................. 393 1, 307, 497 12 3 

129, 968 16 2Awarded............................................................. 41 91,358 17 U|
Total......................................................... | 478 1,510,331 0 5 91, 358 17 U|

British claims.

Dismissed........................................................... 10
43

5

£ s. d.
107,993 14 2| 
256, 531 0 0 

6,733 9 2

£ s. d.

Pending..............................................................
Awarded............................................................ 7, 558 15 9

Total......................................................... 58 371,258 3 4|j 7,558 15 9

The amount of the awards against the United States was 
given by the American commissioners as $33,594.64.

The awards against Great Britain after the reassembling of 
the board in February 1802 amounted to £1,225,901 14s. 10d.3 
By the manuscript reports of Messrs. Gore and Pinkney it ap
pears that from the time of reassembling to July 15,1803, 467 
such awards were made in 300 cases, the awards amounting to 
£1,083,990 3s. 8d. Between July 15 and August 19, 1803, 23

] Mr. Cabot to Mr. Pickering, Sec. of State, July 28, 1798. (MSS. Dept, 
of State.)

2 Trumbull's Autobiography, 263.
3By an act of February 10, 1811 (2 Stats, at L. 647), Congress appro

priated $22,392.67 to compensate Mr. Erving for the receipt and payment of 
awards made in favor of American citizens while he was agent, at the 
rate of 2£ per cent on the amount of the awards actually received by him.
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awards were made, amounting to £89,3414s. 3d. Subsequently 
22 awards were made (in 22 cases), amounting to £51,669 16s. 
lid. In all, between February 1802 and tbe final adjournment, 
512 awards were made in favor of American claimants.

It bas been seen that tbe awards in favor of British claimants 
prior to tbe suspension of tbe board in 1799 amounted to 
$33,594.64.1 After tbe reassembling of tbe board iu 1802 seven 
awards were made against tbe United States, amounting to 
$109,833.50. Of these awards, 1 was made prior to July 15, 
1803 ; 2 between that date and August 22, and 4 subsequently. 
Thus tbe total amount of tbe awards against tbe United States, 
before and after tbe suspension of the proceedings of tbe 
board, appears to have been $143,428.14.

By an act of November 16, 1803,2 a sum not to exceed 
$50,000 was appropriated to carry into effect Article VII., and 
the accounting officers of tbe Treasury were authorized to 
allow interest, not exceeding 6 per cent, on one-third part of 
tbe amount of any award made in pursuance of tbe article 
and presented to tbe Treasury prior to the passage of the act, 
to be calculated from tbe time when tbe award should have 
been presented. By an act of November 24,1804, a sum not to 
exceed $70,000 was appropriated, generally, to carry the 
article into effect.3

Mr. Trumbull states that in a copy of tbe 
second volume of tbe Opinions of tbe Commis
sioners, which was iu bis possession, there was 

the following entry:4

Statement of Mr. 
Cabot.

“Mr. Samuel Cabot, who was one of tbe assess
ors of tbe board, and who, from bis other relations 
to the claims of American citizens for compensa
tion, on account of captures by British cruisers, 
previous to the treaty of 1794, had an intimate 
knowledge of all that was claimed and paid, states 
that the amount awarded by the board, and paid 
bvthe British government to have been in pounds 
sterling.......... ............................................................... 350, 000

1 By an act of March 3, 1801 (2 Stats, at L. 202), Congress appropriated 
$58,864, in general terms, to carry the treaty into effect.

2 2 Stats, at L. 248.
32 Stats, at L. 307. In an opinion of December 24, 1804, the Attorney- 

General of the United States advised, in the case of an award against the 
United States, that the government had only to see that the money was paid 
to the persons in whose favor it was awarded, and that for the adjustment 
of contested interests the parties must resort to the courts. (1 Op. 153.)

4 Autobiography, 237,
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“Amounts recovered from the captors, on what 
were called Martinique cases, meaning captures 
in the West Indies...................................

“Amounts produced to claimants from other 
cases of restitution.......... ..............................

|That the vessels captured, under what were 
called ‘Provision Orders,’viz—orders to capture 
vessels bound to France, and laden with provi
sions, were in number one hundred and twenty, 
and that there must have been received from the 
British government, at least £6,000 each............

£100,000 

160,000

720,000

<wu, uuu“Amount in dollars, allowing five dollars to the 
pound sterling.............................................................  $11,650,000

Results Of Comtnis- “™s was’” says Mr- Trumbull, “the state-
Sion. ment of Mr- Uabot, whose accuracy and knowl-

# * * W edge of the subJect were beyond all doubt.
From the foregoing statement it appears, that the 

large sum of eleven million six hundred and fifty thousand 
dollars was recovered by American citizens from the hands of 

captors, by, or in consequence of, the abused treaty 
of 1794 negotiated by Mr. Jay. The whole of this sum was 
promptly and punctually paid to each complainant, or his 
assignee; for, after a careful and accurate examination of the 
merits of every case of complaint, the awards of the board 
were made in favor of each individual, in the form of an order 
to pay, and payable at the treasury of Great Britain; nor do I 
recollect even to have heard a single complaint, of the delay
ment ”i°Ur’m ^ iustance of an award presented for pay-

The compensation allowed to the American 
Expenses. commissioners in London was $6,667.50 a year.2

Appropriations were duly made for the com
pensation of the American commissioners and half the compen
sation of the fifth commissioner, for the salaries of the assessor 
and agents on the part of the United States, and for clerk hire 
and contingent expenses. Large sums were expended in ob
taining evidence in the West Indies. It was estimated that the 
expenses of the United States under and in connection with

Autobiography, 239.
2 Act of May 6, 1796. (1 Stats, at L. 460.)



Article VII. up to July 1,1800, amounted to $231,351.28. This 
estimate was constituted as follows:
Obtaining papers from the West Indies.................$24,392. 98
Paid to Samuel Bayard................................................. 14? 551.09

proctorsin London prior to August 19,1797. 32,185. 40
Mr. Gore........................................................... 28,333. 32
Mr. Pinkney..................................................... 29,090. 85
Mr. Trumbull................................................... 23,943. 97
Mr. Cabot......................................................... 9,883. 72
Samuel Williams............................................. 88, 727. 00
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251,108.33
Costs recovered in two suits, deducted..................... 19,757. 05

Total...................................................................... 231,351.28

The amount subsequently expended does not appear.1
Soon after the arrival of Messrs. Gore and 

immunities of Com-pinkn -n Lmnhm in 1796 a question was
mission era. v . .. . . -,--.,1raised as to the immunities to which they were 

entitled under the law of nations in their character of commis
sioners. The consideration of this question was occasioned by 
the fact that, on their arrival, one of them was required to pay 
on articles brought with him duties which were not, under 
similar circumstances, required of public ministers; and in 
November of the same year officers of the government called 
at their houses and took down their names and those of their 
servants for enrollment in the militia. In consequence of these 
incidents Messrs. Gore and Pinkney addressed to Mr. King a 
letter, in which, without specifying the particular grounds of * 1803

1 See acts of May 6, 1796 (1 Stats, at L. 460), appropriating $80,808 to 
defray the expense of executing the treaty; March 3,1797 (Id. 516), appro
priating $50,000 for defraying expenses in connection with prize causes 
pending in English and other admiralty courts; March 2, 1799 (Id. 723), 
appropriating $16,666.67 for salaries of the commissioners under Article 
VII., and $9,833.33 for salaries, clerk hire, and contingent expenses of “the 
two agents residing in England/’ in connection with the prize causes; May 
7,1800 (2 Id. 66), appropriating $16,444 for the commissioners and $9,000 for 
the agents and their expenses ; May 1,1802 (Id. 188), appropriating for sal
aries of the commissioners $24,066.67, and for the salaries and expenses of 
“the agents of the United States in London and Paris,” $29,000; March 2,
1803 (Id. 215), appropriating for the salaries of the commissioners and 
assessor, and for contingent expenses, $22,566.67, and for the salaries and 
expenses of the agents in London and Paris, $29,000. At one time there were 
agents for claims on account of spoliations at London, Paris, Copenhagen, 
and The Hague. See acts of April 16, 1816 (3 Stats, at L. 283); March 3, 
1817 (Id. 358); April 9,1818 (Id. 423); April 11,1820 (Id. 561).
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their inquiry, they claimed “the essential immunities attached 
to public ministers/7 and requested him to ascertain the opinion 
of the government on the subject.1 Mr. King inclosed a copy 
of the letter to Lord Grenville, saying that, though nothing ex
plicit in relation to the privileges and exemptions of the com
missioners had been settled between the two countries, he had 
reason to believe that it would “correspond with the opinion 
and practice of the Government of the United States, that the 
persons acting as commissioners under the late treaty should 
be exempt from those taxes and personal services of various 
kinds to which the citizen subjects of the respective coun
tries are liable.77 He requested Lord Grenville’s opinion on 
the subject.2

Some time after this note was addressed to his lordship 
Mr. Hammond, then under secretary, showed Mr. King an opin
ion of the law officers of the Grown, to whom his note and the 
letter of Messrs. Gore and Pinkney were referred, adverse to 
the commissioners7 claim of privilege; and on the envelope 
inclosing the opinion there was an indorsement by Lord Gren
ville intimating that it might be advisable not to pursue the 
question further. Mr. King however asked for an answer to 
his note, and on January 20,1797, received in reply the opinion 
of the law officers, who at this time were Sir William Scott, 
afterward Lord Stowell, John Scott, afterward Lord Eldon, and 
John Mitford, afterward Lord Kedesdale. Their opinion bore 
date December 22, 1796. Adverting to the fact that in the

1 The letter was as follows:
“Sir: Since our arrival in this country, applications have been made to 

us, for imposts and duties incompatible with the exemptions, to which we 
consider ourselves entitled by our official character.

“Without any particular observations, your own mind will be apprized 
of the reasons, which led us to expect the essential immunities attached to 
public Ministers; and which, we can not but believe, will be satisfactory 
to the British Ministry, if any doubt is entertained by them. .

“A circumstance has recently occurred that renders it necessary as well 
as prudent, that we should know the immunities & exemptions which we 
may justly claim. We shall therefore, Sir, be much obliged, if you will 
take an early opportunity of ascertaining the opinion of this Government 
on the subject.

“We are, Sir, “C. Gore,
Tr ^ “Wm. Pinkney.

The lion. Rufus king, &c., &c., &c.;;
2 Mr. King to Lord Grenville, November 29, 1796, MSS. Dept, of State.
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letter of Messrs. Gore and Pinkney the character of the appli
cations to them for imposts and duties was not specified, but 
were merely represented as incompatible with the exemptions 
to which they considered themselves entitled by their official
character, they said:

uWe apprehend Messrs. Gore and Pinkney have no letters 
of credence to his Majesty, and have not been received by his 
Maiesty with the formalities usually practiced in the reception 
of foreign public ministers, but are in the character of Amer
ican citizens, resident in this country, under the protection ot 
the American Minister, tho’ invested by the United States 
with the character of Commissioners for a special purpose, 
under the stipulations of the late treaty between the two coun
tries, authorizing a Commission ot five persons of whom Mr.
Gore & Mr. Pinkney are two. . ^ ...

“ The act of the 7 Anne 12 4 for preserving the privileges 
of ambassadors & other public ministers of foreign princes and 
states,’ applies only to ambassadors or other public ministers 
of any foreign prince or state authorized, & received as such by 
his Maiesty, and we apprehend that as Mr. Gore A Mr. Pink
ney have no letter of credence to his Majesty, and have not 
been received with the formalities usually practiced in the 
reception of foreign ministers, they cannot be deemed wntlnn 
the protection of that act, so that any privileges and exemp
tions which they can claim must we apprehend be founded 
either on the general law of nations, as recognized by the laws 
of this country, or by special provisions between the two coun
tries, & due authority acting thereon.

“ It seems therefore under all the circumstances highly expe
dient that the nature & extent of the privileges & exemptions 
claim’d by Mr. King on behalf of Messrs. Gore & Pinkney, 
and the grounds on which he claims such privileges & exemp
tions on their behalf should be clearly and explicitly stated to 
enable us to form a proper judgment thereon, A under this 
impression we take the liberty of suggesting to your Lordship 
the propriety of requesting to have such statement before we 
venture to give any opinion on a claim which appears to us 
new in its circumstances and important in its consequence.

There does not appear to have been any further discussion 
of the subject with the British Government, but in order that 
they might not seem to have made 44 a claim entirely unfounded 
in the law or practice of nations,” Messrs. Gore and Pinkney 
on the 7th of February 1797 addressed to Mr. King an elab
orate exposition of their views on the subject. The privileges 
and immunities to which they thought themselves entitled by 
their office were, they said, 44 an exemption from the jurisdic
tion of the country, and from the payment of those taxes, to
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which public ministers are not liable.” The reasons on which 
these exemptions were accorded to public ministers applied 
equally to those who under the stipulations of a treaty were 
to hear and decide upon claims against the government within 
whose territory they resided. Nor could they hold them
selves to be under the protection of the American minister. 
It was the law that gave protection. They bore no relation 
to the American minister that could insure it. They should 
be independent of either government. As to what consti
tuted a public minister, it was their opinion that if a person 
had a letter of credence, a power, or some commission from the 
sovereign of a country, if he was acknowledged and allowed 
by the sovereign of the country to which he was sent in the 
character communicated by his commission, and if his trust 
was to transact public affairs or business between nation and 
nation, such person was “ a public minister, under whatever 
name, title, or style he may be authorized and commissioned, 
altlio’ he have no letters of credence to the sovereign, or be 
not received by him, with any particular formalities.”1

In a letter to Mr. Pickering of July 29, 1797, Messrs. Gore 
and Pinkney inclosed copies of the correspondence and of the 
opinion of the law officers on their claim of privilege, and said: 
fc‘The opinion of His Majesty’s law officers rendered it proper 
that the grounds on which we found our opinion should appear.
* * * And thus it remains. We are liable to pay all the
taxes that are assessed on British subjects ; and we do pay 
them of course. Whatever opinion we entertain of this pro
cedure, we have not the smallest desire of ever again raising 
the question. 'There is a personal delicacy A\diich in our rela
tion to the British Government absolutely forbids any further 
discussion of it, either by ourselves or others.” In conclusion 
they suggest that in any future arrangements of a similar char
acter it may be advisable to insert a clause expressly commu
nicating the character and privileges of a public minister to the 
commissioners.

In the United States it has been the practice to extend to 
persons acting in such a capacity as Messrs. Gore and Pinkney 
the free entry of articles belonging to them, but this has been * 30

1 In the course of their exposition Messrs. Gore and Pinkney cited Vat- 
tel, Book IV. secs. 25, 122; Wiquefort, Book I. chap. 1, p.2; chap. 5, pp.
30, 40, 41; Martens, 206, 207, 221; 3 Burrows, 1481, 1676; 4 Blackstone's 
Comm. 70.
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done as a matter of courtesy and not as a matter of right. 
Whether such persons would be accorded all the privileges 
and immunities of diplomatic agents has never, I believe, been 
determined, and may be doubted. In many cases the foreign 
members of claims commissions in the United States have 
been diplomatic officers; and in at least one case, that of the 
commission under the treaty with Mexico of 1839, the foreign 
government has specially invested its commissioners with a 
diplomatic character in order that they might possess the im
munities of public ministers.



CHAPTER XI.

DIFFERENCE AS TO THE TREATY OF GHENT:
AWARD OF THE EMPEROR OF RUSSIA; MIXED 
COMMISSIONS; DOMESTIC COMMISSIONS.

1. AWARD OF THE EMPEROR OF RUSSIA.

„ . „ During the war between the United States
by British Forces. and Great Britain of 1812 the Bntisli naval 

forces occupied numerous bays and rivers in 
the United States, and debarked troops who established posts 
at various places on the coast, near some of which there was 
a large slave population.1 In time these naval and land forces 
came into possession of a considerable number of slaves, some 
of whom they received as voluntary fugitives, and others of 
whom they took in predatory excursions. Others yet were 
seduced to run away from their masters. On the 2d of April 
1814 Admiral Cochrane, commanding Ilis Majesty’s forces on 
the North American station, issued the following proclamation :2

Whereas it has been represented to me that many persons 
now resident in the United States have expressed a desire to 
withdraw therefrom, with a view of entering into his Majesty’s 
service, or of being received as Free Settlers in some of his 
Majesty’s Colonies

“ This is therefore to give notice
“That all those who may be disposed to emigrate from the 

United States will, with their families, be received on board 
his Majesty’s ships or vessels of war, or at the military posts 
that may be established upon or near the coast of the United 
States, where they will have their choice of either entering into 
his majesty’s sea or land forces, or of being sent as Free settlers

1 Prdcis de la question, ou expose abrdgd du differend qui est survenu 
par rapport au premier article du traitd de Gand, entre les £tats-Unis 
d’Amdrique et PAngleterre, avec des pieces justificatives, a §t.-Pdters- 
bourg, 1821.

2 Niles'* Register, VI. 242.
350
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to the British possessions in North America or the West Indies, 
where they will meet with all due encouragement.

u Given under my hand at Bermuda this 2nd day of April,

* “Alexander Cochrane.
“By command of the Vice Admiral

“William Balhetchet

Though this proclamation was not addressed eo nomine to 
slaves, yet its meaning and object were manifest. Being widely 
distributed by the British commanders, it had the effect of 
attracting a considerable number of slaves, some of whom were 
transported to the Bahamas or other British possessions, while 
many remained with His Majesty’s sea and land forces at their 
stations and posts in the United States. This was especially 
the case in the Chesapeake Bay and at Cumberland Island in 
Georgia.

By Article I. of the treaty of peace concluded 
Restoration of Prop- at Q.hent on the 24th of December 1814 it was

erty' provided that “All territory, places and pos
sessions whatsoever, taken by either party from the other dur
ing the war, or which may be taken after the signing of this 
treaty * * * shall be restored without delay, and without
causing any destruction or carrying away any of the artillery 
or other public property originally captured m the said forts or 
places, and which shall remain therein upon the exchange of 
the ratifications of this treaty, or any slaves or other private 
property.” It is to be observed that this provision limits the 
obligation as to the artillery or other public property to such 
as was originally captured in the fort or place to be restored
and still remained therein.

After the exchange of the ratifications of 
Question as to Pri- the treaty 0n February 17,1815, commission- 

vate Property. ^ were appointed on the part of the United 
States to receive and make the necessary arrangements re
specting the public and private property in the possession 
of the British forces. When they came to execute this com
mission they encountered on the part of the British command
ers an opinion contrary to their own as to the construction of 
the treaty. When applied to by the American commissioners 
for the restoration of “all slaves, and other private property, 
which may now be in possession of the forces of His Britannic 
Majesty,”'Captain John Clavelle, who commanded in the Ches
apeake, replied: “I understand the first article of the treaty
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relative to private and public property thus, viz,—‘All territory, 
places and possessions whatsoever taken from either party by 
the other during the war, or which may have been taken after 
the signing this treaty, * * * shall be restored without 
delay and without causing any destruction or carrying away 
any of the artillery or other public stores, or any slaves or other 
private property originally captured in the said forts or places 
and which shall remain therein upon the exchange of the 
ratification of this Treaty.’ ”

Obligation as to .Iu other words’ applying to private property 
Slaves. * l(-; same limitation as was imposed on the 

obligation to restore public property, Captain 
Clavelle took the ground that the treaty meant that only such 
slaves or other private property should be delivered up as were 
“ originally captured” in the forts or places to be restored, and 
as should still “remain therein upon the exchange of the rati
fication of the treaty.” At Tangier Island, for example, which 
had been taken by the British during the war, the British 
forces refused to restore the slaves then in their possession 
because they were not originally captured there. Still less, 
they said, could they give up negroes on board of British men 
of war. Such negroes not only could not be said to remain in 
the forts or places where they were originally captured, but by 
entering into the British service they had made themselves 
free. The same rule was applied as to slaves in Georgia, 
Louisiana, and elsewhere. Slaves originally taken and still 
remaining at the place where they were found at the exchange 
of the ratifications of the treaty were delivered up; but those 
that were taken or received from other places, or carried or 
received on board of men of war, before the exchange of the 
ratifications, were not delivered up.1

lj^m* State Papers, For. Rel. IV. 106. ‘A similar question arose under 
the treaty of peace of 1783. {Supra, p. 273, Am. State Papers, For. Rel. 1. 
122, 123, 485.) It was merged in the Jay Treaty of 1794. (S. Ex. Doc. 46, 31 
Cong. 1 sess.; Am. State Papers, For. Rel. I. 518.) In Georgia many negroes 
came into the possession of the British at Cumberland Island, which was 
fortified by Admiral Cockhurn after the battle of New Orleans. (Brenton’s 
Naval History, V. 203.) A British periodical in 1815 published the report 
that “an officer of rank” had restored 150 negroes in Georgia “contrary 
to the faith” of Admiral Cochrane’s proclamation. It commented upon 
the alleged restoration as “an extraordinary transaction.” (The Naval 
Chronicle, XXIV, 213.)
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Position of United 
States.

The Government of the United States main
tained that there was in the treaty a clear 
distinction between the obligation as to public 

and that as to private property, and that the stipulations 
applied to the one could not be wholly applicable to the other. 
The treaty provided that there should be no “destruction or 
carrying away any of the artillery or other public property 
* * * or any slaves or other private property.” The stipu
lation as to the destruction of public property was, said the 
United States, wholly inapplicable to slaves. It not infre
quently happened that, in surrendering territory by a treaty of 
peace, the party withdrawing stipulated a right to destroy the 
fortifications in its possession and to carry away or destroy the 
artillery and munitions of war in them; but it was believed that 
no example could be found of a stipulation to authorize the 
destruction of private property of any kind, especially slaves. 
Equally strange would be a stipulation not to destroy them. 
Moreover, if slaves and other private property were placed on 
the same footing as artillery and other public property, the con
sequence would be that all would be carried away. Few, if any, 
of the slaves were taken in forts or other places where the 
British troops happened to be at the exchange of the ratifica
tions. The fact was well known to the negotiators of the treaty 
that the greater number if not all the slaves referred to were 
taken from proprietors inhabiting the country bordering on 
the bays and rivers emptying into the Atlantic Ocean. The 
United States, it was insisted, were “entitled to all the slaves 
and other private property which were in the possession of the 
British forces, within the limits of the United States, on the 
exchange of the ratifications of the treaty, whether they were 
in forts or British ships of war.”1

The United States also maintained that it 
Protocols at Ghent, was shown by the protocols of the conferences 

at Ghent that it was not the intention of the 
treaty to apply to private property the limitations affixed to 
the duty to restore public property. In the first project of the 
treaty, which was presented by the American plenipotentiaries, 
there was the following passage: “All territory, places, and 
possessions, without exception, taken by either party from the 
other during the war, or which may be taken after the signing

'Am, State Papers, For. Rel. IV. 106.
5627----- 23
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of tliis treaty, shall be restored without delay, and without 
causing any destruction or carrying away any artillery or other 
public property, or any slaves or other private property.” 
The British plenipotentiaries returned this project with the 
following alteration or counter proposition: “All territory, 
places and possessions, without exception, belonging to either 
party, and taken by the other during the war or which may 
be taken after the signature of this treaty, shall be restored 
without delay and without causing any destruction, or carry
ing away any artillery or other public property, or any slaves 
or other private property, originally captured in the said forts 
or places, and which shall remain therein upon the exchange of 
the ratifications of this treaty.”1 The American plenipoten
tiaries, on examining this clause, proposed to transpose the 
words “originally captured in tbe said forts or places, and 
which shall remain therein upon the exchange of the ratifica
tions of this treaty,” so as to place them after the words “public 
property.” This proposal the British plenipotentiaries agreed 
to,2 and the treaty was so drawn. The United States claimed 
that the history of the stipulation, as thus disclosed, rendered 
it clear that the limitation, originally proposed by the British 
plenipotentiaries, upon the restoration of private as well as of 
public property was by the treaty confined to public property, 
and that the obligation to restore slaves and other private 
property was unaffected by it.

On the other hand, the British Government 
maintained that the construction contended 
for by the United States would release the 

stipulation respecting private property from all the conditions 
under which public property was to be restored; that if the 
words “carrying away” applied to private as well as to public 
property, it was entirely arbitrary to say that the intervening 
words did apply to the one but did not apply to the other, 
though the words “carrying away” grammatically governed 
both; that while the stipulation against the destruction of 
property certainly applied to private property other than 
slaves, the question whether it applied to slaves was immate
rial, since the point in dispute related solely to slaves carried 
away; that if the arbitrary construction contended for by the 
United States were admitted, there would be no limitation as

] Am. State Papers, For. Rel. III. 735.
2 Am. State Papers, For. Rel. III. 742.

Position of Great 
Britain.
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to the place where private property was originally captured, 
nor as to the place from whence it was not to be carried away, 
and that all merchant vessels captured on the high seas, and 
their effects, must be restored, even if they were not within 
the limits of the United States at the time of the exchange 
of the ratifications of the treaty, and that all carrying away of 
private property, even from the commencement of the war, 
would be rendered unlawful. It was indeed true, said the 
British Government, that, according to the American con
struction, the private property in contemplation was limited to 
such as had been originally captured within the territories of 
the United States, and to such as remained there, whether on 
land, or in British ships of war, or in British vessels. But if 
the treaty were examined it would be found to be impossible, 
without such omissions and interpolations as could never have 
been intended, to extract from it these limitations without 
ascribing to the same stipulation the effect of placing private 
and public property at once under the same and dissimilar 
conditions. As to private property on shipboard, neither the 
first article itself, nor any discussions concerning it, referred to 
the restitution of such property; and the United States could 
have no claim to property which had, previously to the 
exchange of ratifications, been removed on shipboard, or which 
could not be proved to have been at that time in places directed 
to be restored.

As to the negotiations at Ghent, the British Government 
contended that the transposition of the words “ originally cap
tured in the said forts or places, which shall remain therein, 
upon the exchange of the ratifications of this treaty,77 so as to 
make them follow immediately after the words “public prop
erty,77 was a mere verbal alteration not at all affecting the 
sense of the article; and that if the American plenipotentia
ries entertained a different intention they did not disclose it. 
Indeed, the British chargd at Washington declared that he 
had no hesitation in stating his “belief founded on the best 
means of information, that at the time the article was framed, 
it was meant that the prohibition against carrying away slaves 
and private property should be taken in connection with the 
restoration of territory, places, and possessions; and that had 
it been supposed by his Majesty7s plenipotentiaries, at Ghent, 
that the words were susceptible of the construction now given 
to them, and that a claim would be founded upon them for the
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delivering up of persons who had sought refuge during the 
war on board of British ships, their insertion would have been 
decidedly objected to, and others proposed.”1

. To the argument that as the words “ carry-
Eeplstate^nited ilJg away” applied to both members of the 

sentence and both descriptions of property, 
public and private, it was therefore arbitrary to say that the 
intervening words applied to one but not to the other, the United 
States replied that the fallacy of the argument consisted in the 
inference that, because the verb was common to both descrip
tions of property, the incidents exclusively applicable to one 
species must also be made common to the other. Reduced to 
a rule of grammar, this rule meant that whenever one verb 
governed two substantives in the same sentence every epithet 
applied to either must be understood as also applying to the 
other.

To the argument that unless the limitations as to time and 
place applicable to public property were also applied to pri
vate property, merchant vessels captured on the high seas and 
their effects must be restored even if they were not within the 
limits of the United States at the exchange of ratifications, 
and that the obligation to restore might be carried back even 
to the commencement of the war, the United States answered 
that “ there is a limitation of universal application to the mean
ing of words, that they shall be understood with reference to 
their subject matter. A stipulation to evacuate places with
out carrying away private property, could certainly need no 
qualifying limitation of time or place, to exclude the construc
tion that those who evacuated should not carry away their own 
property; or property which was not in the place to carry 
away. The words, without any expressed limitation, must in 
common sense be applied to property in the place and not their 
own. As to the merchant vessels and their effects captured on 
the high seas, as they are by the general Laws of Nations prize 
of war, they are from the time of capture considered, and by the 
second article of the treaty are recognized, as the property of 
the captors and as such could not be included in the stipulation 
not to carry away private property, even though they might 
have been, at the time of the ratification of the treaty, in 
places to be evacuated.”

As to the transposition of the words of the article by the

1 Am. State Papers, For. Rel. IV. 120, 125; Precis, etc, 15.
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plenipotentiaries at Ghent, the United States maintained that 
it was impossible for the British plenipotentiaries to have read 
the article as drawn before and after the transposition with
out xmreeiving that the effect was to mark a clear and une
quivocal distinction between public and private property, and 
that if they had asked why the words should be transposed, 
and why the restoration of public, but not of private, property 
should be limited to such as was originally captured in the 
place and remained there at the place, the reply would have 
been: “Because public property was of course necessarily 
taken with the place and might be disposed of at the pleasure 
of the captor. But private property was not and could not be 
lawfully taken with the place. With the exception of mari
time captures, private property in captured places is by the 
usages of civilized nations respected. None could lawfully be 
taken; and the stipulation was that none should be carried 
away. The very specification of slaves was such a disclosure 
of the intention of the American plenipotentiaries in this pro
vision as took away from the British all reasonable claim to 
the right of alleging that they considered the variation in the 
wording of the article as merely verbal.”

The British Government in the end modified
Great Britain’s Mod- position assumed by Captain Lavelle, and

ifie Position. sustained by Admiral Cockburn and Lord 
Bathurst, that the obligation to restore slaves was limited to 
such as were not only in the places directed to be restored at 
the date of the exchange of the ratifications, but were also 
originally captured there. In a note to Mr. Adams of April 
10, 1810, Lord Castlereagh declared that His Majesty’s gov
ernment had never resisted u the claim of the United States 
to indemnification for slaves or private property belonging 
to their citizens, which can be proved to have been in places 
directed to be restored by the treaty of Ghent, at the date of 
the exchange of the ratifications, and to have been afterwards 
removed.” But he at the same time declared that he could not 
consider u any property which had been, previous to the rati
fication of the treaty, removed on shipboard,” as properly 
forming a subject for a claim of restoration or indemnification.

In this conflict of opinion the United States 
Arbitration Dis- offered to refer the question at issue to the

' decision of some friendly power.1 The British 
Government was disposed to accept this proposition, with the

. ^m. State Papers, For. Rel. IV. 126.
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modification that the question should first be submitted to two 
commissioners, according to the method adopted in the various 
arbitral clauses in the Treaty of Ghent. For a time the sub
ject remained in suspense. But in 1818, when Messrs. Galla
tin and Rush undertook to adjust with Lord Castlereagh the 
several points of differences between the two countries, they 
included in their plan the controversy concerning the restora
tion of “ slaves or other private property.”1 In the course of 
the subsequent negotiations Messrs. Gallatin and Rush offered 
to submit the subject to commissioners.2 The British pleni
potentiaries, Messrs. Robinson and Goulburn, proposed as a 
substitute an article to refer it to a friendly sovereign. As 
this was the mode originally suggested by the United States 
the American plenipotentiaries accepted it, and proposed that 
the Emperor of Russia be designated in the article as arbi
trator.

This proposal was rejected on the ground that if the Em
peror should be designated and should refuse to act the agree
ment would become null, and that it would be inexpedient to 
include in the treaty a provision for such a contingency. The 
selection of a sovereign was therefore left to be made by the 
two governments at a future day.3

The article as finally agreed on forms Article
Agreement of Arbi- y ^ the convention concluded October 20, 

tration. . 7
1818. After reciting the provisions of the 

Treaty of Ghent, as to which the controversy had arisen, and 
the fact that the United States claimed for their citizens, u the 
restitution of, or full compensation for all slaves who at the 
date of the exchange of the ratifications of the said treaty 
were in any territory, places, or possessions whatsoever 
directed by the said treaty to be restored to the United States, 
but then still occupied by the British forces, whether such 
slaves were at the date aforesaid on shore or on board any 
British vessel lying in waters within the territory or jurisdic
tion of the United States,” the article provided that the differ
ences which had arisen as to whether the United States were, 
u by the true intent and meaning of the aforesaid article of the 
Treaty of Ghent, * * * entitled to the restitution of, or full
compensation for all or any slaves as above described,” should

Am. State Papers, For. Rel. IV. 379. 
Am. State Papers, For. Rel. IV. 385. 
Am. State Papers, For. Rel. IV. 381.
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be referred u to some friendly sovereign or State to be named for 
that purpose,77 whose decision should be u final and conclusive 
on all the matters referred.771

Under this provision the Emperor of Russia 
Award. was selected as arbitrator.1 2 His consent to 

act in that capacity having been obtained, the 
subject was submitted to him and argued by means of memo
rials presented by Mr. Henry Middleton and Sir Charles Bagot, 
the American and British plenipotentiaries, respectively, at 
St. Petersburg, through Count Nesselrode, the imperial min
ister for foreign affairs. On the 22d of April 1822 the Emperor 
communicated to the plenipotentiaries, through Count Nessel
rode, his award, which was in the following terms:3

u Count Nesselrode to Mr. Middleton.

“ [Translation.]

“ The undersigned, Secretary of State, directing the Imperial 
Administration of Foreign Affairs, has the honor to communi
cate to Mr. Middleton, Envoy Extraordinary and Minister 
Plenipotentiary of the United States of America, the opinion 
which the Emperor, his master, has thought it his duty to 
express upon the subject of the differences which have arisen 
between the United States and Great Britain, relative to the 
interpretation of the first article of the treaty of Ghent.

u Mr. Middleton is requested to consider this opinion as the 
award required of the Emperor by the two Powers.

“ He will doubtless recollect that he, as well as the Plenipo
tentiary of His Britannic Majesty, in all his memorials, has 
principally insisted on the grammatical sense of the first article 
of the treaty of Ghent, and that, even in his note of the 4th 
(10th) November, 1821, he has formally declared that it was on 
the signification of the ivords in the text of the article as it now 
is that the decision of His Imperial Majesty should be founded.

“ The same declaration being made in the note of the British 
Plenipotentiary dated 8th (20th) October, 1821, the Emperor 
had only to conform to the wishes expressed by the two parties, 
by devoting all his attention to the examination of the gram
matical question.

u The above-mentioned opinion will show the manner in which 
His Imperial Majesty judges of this question) and in order that 
the Cabinet of Washington may also know the motives upon 
which the Emperor’s judgment is founded, the undersigned has

1 Am. State Papers, For. Rel. IV. 407.
2 Am. State Papers, For. Rel. IV. 645.
3 Am. State Papers, For. Rel. V. 220.
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hereto subjoined an extract of some observations upon the 
literal sense of the first article of the Treaty of Ghent.

“In this respect the Emperor has confined himself to fol
lowing the rules found in the words employed in drawing up the 
act, by which the two Powers have required his arbitration, 
and defined the object of their difference.

“ His Imperial Majesty has thought it his duty, exclusively, 
to obey the authority of these rules, and his opinion could not 
but be the rigorous and necessary consequence thereof.

“The undersigned eagerly embraces this occasion to renew 
to Mr. Middleton the assurances of his most distinguished con
sideration.

“NESSELRODE.
“ St. Petersburg, 22d April, 1822.”

U HIS IMPERIAL MAJESTY’S AWARD.

11 [Translation.]

“Invited by the United States of America and by Great 
Britain to give an opinion, as Arbitrator, in the differences 
which have arisen between these two Powers, on the subject of 
the interpretation of the first article of the treaty which they 
concluded at Ghent, on the 24th December, 1814, the Emperor 
lias taken cognizance of all the acts, memorials, and notes in 
which the respective Plenipotentiaries have set forth to his 
administration of foreign affairs the arguments upon which 
each of the litigant parties depends in support of the interpre
tation given by it to the said ai tide.

“After having maturely weighed the observations exhibited 
on both sides:

“Considering that the American Plenipotentiary and the 
Plenipotentiary of Britain have desired that the discussion 
should be closed;

“Considering that the former, in his note of the 4th (Kith) 
November, 1821, and the latter, in his note of the 8th (20th) 
October, of the same year, have declared that it is upon the 
construction of the text of the article as it stands, that the Arbi
trator’s decision should be founded, and that botli have ap
pealed, only as a subsidiary means, to the general principles of 
the law of nations and of maritime law;

“ The Emperor is of opinion ‘ that the question can only be 
decided according to the literal and grammatical sense of the 
first article of the Treaty of Ghent.’

“As to the literal and grammatical sense of the first article 
of the Treaty of Ghent:

“ Considering that the stipulation upon the signification of 
which doubts have arisen, is expressed as follows:

“‘All territory, places, and possessions whatsoever, taken 
by either party from the other during the war, or which may



INDEMNITY FOR SLAVES. 361

be taken after the signing of this treaty, excepting only the 
islands hereinafter mentioned, shall be restored without delay, 
and without causing any destruction or carrying away any of 
the artillery or other public property originally captured in the 
said forts or places, and tchich shall remain therein upon the 
exchange of the ratifications of this treaty, or any slaves, or other 
private property; and all archives, records, deeds, and papers, 
either of a public nature, or belonging to private persons, which, 
in the course of the war, may have fallen into the hands of the 
officers of either party, shall be, as far as may be practicable, 
forthwith restored and delivered to the proper authorities and 
persons to whom they respectively belong.’

“ Considering that, in this stipulation, the words originally 
captured, and which shall remain therein upon the exchange of 
ratifications, form an incidental phrase, which can have respect, 
grammatically, only to the substantives or subjects which 
precede;

“ That the first article of the Treaty of Ghent thus prohibits 
the contracting parties from carrying away from the places of 
which it stipulates the restitution, only the public property 
which might have been origina lly captured there, and which should 
remain therein upon the exchange of the ratifications, but that it 
prohibits the carrying away from these same places any private 
property whatever;

“ That, on the other hand, these two prohibitions are solely 
applicable to the places of which the article stipulates the 
restitution;

“The Emperor is of opinion:
“ c That the United States of America are entitled to a just 

indemnification, from Great Britain, for all private property 
carried away by the British forces; and as the question regards 
slaves more especially, for all such slaves as were carried away 
by the British forces, from the places and territories of which 
the restitution was stipulated by the treaty, in quitting the 
said places and territories;

“ ‘ That the United States are entitled to consider, as having 
been so carried away, all such slaves as may have been trans
ported from the above-mentioned territories on board of the 
British vessels within the waters of said territories, and who, 
for this reason, have not been restored;

“6 But that, if there should be any American slaves who 
were carried away from the territories of which the first article 
of the Treaty of Ghent has not stipulated the restitution to the 
United States, the United States are not to claim an indemni
fication for the said slaves.’ ”

“The Emperor declares, besides, that he is ready to exercise 
the office of mediator, which has been conferred on him before
hand by the two states, in the negotiations which must ensue 
between them in consequence of the award which they have 
demanded.

“Done atSf. Petersburg 22d April, 1822.”
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“ Count Nesselrode to Mr Middleton.

“[Translation.] '

“The undersigned, Secretary of State, directing the Impe
rial Administration of Foreign Affairs, has, without delay, laid 
before the Emperor, his master, the explanations into which 
the Ambassador of His Britannic Majesty has entered with 
the Imperial Ministry, in consequence of the preceding conli- 
dential communication which was made to Mr. Middleton, as 
well as to Sir Charles Bagot, of the opinion expressed by the 
Emperor upon the true sense of the 1st article of the Treaty of 
Ghent.

“ Sir Charles Bagot understands that, in virtue of the deci
sion of Ilis Imperial Majesty, ‘ His Britannic Majesty is not 
bound to indemnify the United States for any slaves who, 
coming from places which have never been occupied by his 
troops, voluntarily joined the British forces, either in conse
quence of the encouragement which His Majesty’s officers had 
offered them, or to free themselves from the power of their 
master—these slaves not having been carried away from places 
or territories captured by His Britannic Majesty during the 
war, and, consequently, not having been carried away from 
places of which the article stipulates the restitution.’

“In answer to this observation, the undersigned is charged 
by His Imperial Majesty to communicate what follows to the 
Minister of the United States of America:

“The Emperor having, by the mutual consent of the two 
Plenipotentiaries, given an opinion founded solely upon the 
sense which results from the text of the artiele in dispute, does 
not think himself called upon to decide here any question rel
ative to what the laws of war permit or forbid to the belliger
ents; but, always faithful to the grammatical interpretation of 
the 1st article of the Treaty of Ghent, His Imperial Majesty 
declares, a second time, that it appears to him according to 
this interpretation:

“ ‘That, in quitting the places and territories of which the 
Treaty of Ghent stipulates the restitution to the United States, 
His Britannic Majesty’s forces had no right to carry away 
from these same places and territories, absolutely, any slave, 
by whatever means he had fallen or come into their j)ower.

“ ‘But that if, during the war, American slaves had been 
carried away by the English forces, from other places than 
those of which the Treaty of Ghent stipulates the restitution, 
upon the territory, or on board British vessels, Great Britain 
should not be bound to indemnify the United States for the 
loss of these slaves, by whatever means they might have fallen 
or come into the power of her officers.’

“Although convinced, by the previous explanations above 
mentioned, that such is also the sense which Sir Charles Bagot 
attaches to his observation, the undersigned has nevertheless
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received from His Imperial Majesty orders to address the pres
ent note to the respective Plenipotentiaries, which will prove 
to them, that, in order the better to justify the confidence of 
the two Governments, the Emperor has been unwilling that 
the slightest doubt should arise regarding the consequences 
of his opinion.

“The undersigned eagerly embraces this occasion of repeat
ing to Mr. Middleton the assurance of his most distinguished 
consideration.

“ NESSELRODE.
“ St. Petersburg, 22d April, 1822.”

By this award it appears that the point of difference was 
decided in favor of the United States. The Emperor held that 
the limitations as to the restitution of public property bore no 
relation to private property. The treaty, he said, prohibited 
the carrying away of any private property whatever from the 
places and territories of which the restitution was stipulated 
by the treaty; that the United States were entitled to consider 
as having been so carried away all slaves which had been 
transported from those territories on board of British vessels 
within the waters of such territories, and who, for that reason, 
had not been restored, but not slaves which were carried away 
from territories of which the Treaty of Ghent did not stipulate 
the restitution. Besides rendering a decision on this point, 
the Emperor delared that he was ready to exercise the office 
of mediator in the negotiations which must ensue between the 
United States and Great Britain in consequence of the award.

2. MIXED COMMISSIONS UNDER CONVENTION OF JUNE 30 
(JULY 12), 1822.

The offer of the Emperor to act as mediator was accepted by 
both the parties to the arbitration, and on June 30 (July 12), 
1822, a convention was concluded between them under his 
mediation.1

By this convention the execution of the award 
Average ^Va,lue and wag ^ accomplisliec| fry two processes, the

first of which was the ascertainment of an 
average value to be allowed as compensation for each slave 
for which indemnification might be due; the second, the exami-

Am. State Papers, For. Rel. V. 214.
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nation of individual claims, in order to determine the number 
of slaves and the amount of other property for which com
pensation should be paid.

For these purposes the convention provided 
Two Boards. that each government shouidappointone“com- 

missioner” and one “ arbitrator; ” that the two 
commissioners and two arbitrators so appointed should “meet 
and hold their sittings as a board in the city of Washington;” 
that they should have power to appoint a secretary; that before 
proceeding to the other business of the commission they 
should respectively take an oath or affirmation diligently, im
partially, and carefully to examine, and to the best of their 
judgment, according to justice and equity, to decide all matters 
submitted to them under the convention. It was further pro
vided that any vacancy occurring in the board should be filled 
in the same manner as the original appointment. But in 
reality the commissioners and arbitrators whose appointment 
was thus authorized constituted two boards, for the perform
ance, respectively, of the successive processes of ascertaining 
the average value of slaves and determining the validity of 
individual claims.

By Article II. of the convention it was pro- 
n vnled that if at the first meeting of the board

consisting of the two commissioners and two 
arbitrators the governments of the United States and Great 
Britain should not have agreed on “an average value, to be 
allowed as compensation for each slave for whom indemnifica
tion may be due,’7 in that case the “commissioners and arbitra
tors” should “conjointly proceed to examine the testimony 
which shall be produced under the authority of the President 
of the United States, together with such other competent testi
mony as they may see cause to require or allow, going to prove 
the true value of slaves at the period of the exchange of the 
ratifications of the Treaty of Ghent,” and upon the evidence 
so obtained “agree upon and fix the average value.” But in 
case “the majority of the board of commissioners and arbitra
tors should not be able to agree respecting such average value,” 
it was stipulated that a statement of the evidence produced, 
and of the proceedings of the board upon it, should be com
municated to the diplomatic representative of Russia in the 
United States, who should render thereon a final decision.
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Board Under Article 
HI.

‘ Definitive List” of 
Claims.

By Article III. of the convention it was pro
vided that after the average value of slaves 
should have been fixed the two commissioners 

should constitute a board for the examination of individual 
claims. They were however restricted to the consideration 

of such claims as should be contained in a 
“ definitive list/7 to be furnished by the Sec
retary of State of the United States, “of the 

slaves and other private property for which the citizens of the 
United States claim indemnification.77 Claims “not contained 
in77 this list the commission was “ not to take cognizance of, 
nor receive;77 nor was the British Government to be required 
to make compensation for them. On the other hand, His 
Britannic Majesty engaged “ to cause to be produced before 
the commission, as material towards ascertaining facts, all the 
evidence of which His Majesty’s Government may be in pos
session, by returns from His Majesty’s officers or otherwise, of 
the number of slaves carried away.77 The “ evidence so pro
duced, or its defectiveness,77 was not however to be allowed 
to “ go in bar of any claim or claims which shall be otherwise 
satisfactorily authenticated.77 By Article IV. of the conven
tion the two commissioners were required to examine “all the 
claims submitted,^thro’ the above-mentioned list, by the owners 
of slaves or other property, or by their lawful attorneys or 
representatives,77 and to determine them according to the 
merits, under the rule expressed in their oaths, having regard 
to the imperial award and the explanations accompanying it. 
“And, in considering such claims,77 the article further provided, 
“ the Commissioners are empowered and required to examine, 
on oath or affirmation, all such persons as shall come before 
them touching the real number of the slaves, or value of other 
property, for which indemnification is claimed; and also to 
receive in evidence, according as they may think consistent 
with equity and justice, written depositions or papers, such 
depositions or papers being duly authenticated, either accord
ing to existing legal forms or in such other manner as the said 
commissioners shall see cause to require or allow.77

“ In the event of the two commissioners not agreeing in any 
particular case under examination, or of their disagreement 
upon any question which may result from the stipulations of 
this convention,77 Article V. provided that they should draw
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by lot the name of one of the two arbitrators, who, after having 
given due consideration to the contested matter, should con
sult with the commissioners, and that a final decision should 
be given by the majority. It was stipulated that the arbi
trator so acting with the commissioners should be vested 
with the same powers and be bound by the same rules as a 
commissioner, u and be deemed for that case a commissioner.” 
By Article VI. it was agreed that “ the decision of the two 
commissioners, or of the majority of the board, as constituted 
by the preceding article,” should “in all cases be final and 
conclusive, whether as to number, the value, or the ownership 
of the slaves or other property” for which indemnification was 
to be made. And His Britannic Majesty engaged “ to cause 
the sum awarded to each and every owner in lieu of his slave or 
slaves or other property to be paid in specie, without deduc
tion, at such time or times and at such place or places as shall 
be awarded by the said commissioners, and on condition of 
such releases or assignments to be given as they shall direct: 
Provided, that no such payment shall be fixed to take place 
sooner than twelve months from the day of the exchange of the 
ratifications of this convention.”

. The board of commissioners and arbitrators
MundefArticifnrd ascerta^n average value of the slaves

met in Washington on the 25th of August 
1823. The commissioner on the part of the United States was 
Langdon Cheves;1 the arbitrator, Henry Seawell.2 On the 
part of Great Britain the commissioner was George Jackson; 
the arbitrator,'John McTavish.3

After each of the members had taken the 
oath prescribed by the convention the board 
named James Baker as secretary, and also 

appointed a clerk at a salary of $1,500 per annum. For the

Secretary and other 
Officers.

1 Mr. Cheves was born in South Carolina in 1776, in 1797 he was admitted 
to the bar, in 1810 elected to Congress, and in 1814 chosen Speaker of the 
House. In 1816 he was appointed a judge of the supreme court of his 
native State. Subsequently he became president of the United States 
Bank, a position which he resigned in 1822. When appointed a commis
sioner under the convention of 1822 he was residing in Philadelphia, his 
commission, which was issued February 12, 1823, describing him as a citi
zen of Pennsylvania. He afterward returned to South Carolina, where 
he died in 1857.

2 Mr. Seawell is described in his commission, which is dated February 
12, 1823, as a citizen of North Carolina.

a The commission of Messrs. Jackson and McTavish, which was issued 
to them jointly, bears date April 15, 1823. .
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Agent of United 
States.

latter post Mr. Seawell nominated Charles Marby, of North 
Carolina, who was duly chosen.1

George Hay was appointed by the Presi
dent early in the sessions of the board to 
attend as agent of the United States, with a 

view to facilitate such communications between the board and 
the Department of State as might be found expedient, and to 
give the claims for indemnity such support as from the neces
sary absence of most of the individual claimants might be 
necessary.2

A rule was adopted to the effect that theboard 
Procedure. would receive all communications through its 

secretary and in writing only, while acting 
under the second article of the convention, and that applicants 
would be informed through the same channel from time to time 
of its decisions. It was also decided that no public sessions 
should be held under the second article, and that discussions 
in the board should be carried on by conference and protocol, 
such documents to be, inserted in the latter as either party 
might deem necessary for the purpose of recording its senti
ments in detail.

On the 26tli of August the board adjourned 
Evidence and De- the 20th of the next October, and when it

reconvened it directed the secretary to inform 
the Secretary of State that it was prepared to receive what
ever communication he might deem it proper to make, under 
the authority of the President of the United States. On the 
22d of October the Secretary of State, John Quincy Adams, 
transmitted to the board the papers in the possession of his 
department, containing the testimony produced under the 
authority of the President, going to prove the true value of 
slaves at the period of the exchange of the ratifications of the 
Treaty of Ghent; and on January 16, 1824, he communicated 
a report in relation to the average value of slaves in Louisiana.

‘The hoard subsequently appointed George Bede and Lincoln Chamber
lain as messengers, and Tobias Black as doorkeeper. By an act of March 
3, 1823, Congress appropriated $20,000 to carry the convention into effect. 
(3 Stats, at L. 763.) April 12, 1824, it appropriated $2,500 in addition to 
the unexpended balance of the prior appropriation. (4 Id. 16.) Appropria
tions were subsequently made as follows: $12,000 February 25, 1825 (Id. 
91); $10,387 March 14, 1826 (Id. 146); $12,000 March 2, 1827 (Id. 214.)

3 Mr. Adams, Sec. of State, to the Board, October 22,1823. (MSS. Dept, 
of State.)
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On the 28th of January the board, having completed the 
examination of this documentary evidence, directed its secre
tary to inform the Secretary of State of the fact, and to inquire 
whether it was intended to submit further testimony to the 
board previously to its proceeding to deliberate on the ques
tion of average value. On the 3d of February Mr. Adams 
transmitted further testimony as to value, received since the 
22d of October, and on the 6th of February certain documents 
relating to the average value of slaves in South Carolina. On 
the 12th of February the board, having completed the exami
nation of all the documentary evidence then submitted, ad
journed till the 19tli of that month, directing the secretary to 
express to the Secretary of State the hope that it would com
port with his convenience in the mean time either to furnish 
the board with such final evidence as might enable it to pro
ceed to deliberate on the question before it, or else to point out 
a definite time when such evidence might be expected, in order 
that the necessity of frequent temporary adjournments might 
be prevented. On the 20th of February the board received a 
communication from Mr. Adams, saying that he expected to 
be able to furnish by the 4tli of March such evidence as would 
render unnecessary any further delay in proceeding to a 
decision. On the 17th of March the secretary of the board 
again addressed the Secretary of State, referring to the fact 
that the board had not received the final communication in 
question and that it was its intention to close all evidence and 
proceed to the discussion of the question of average value on 
the 24th of March unless it should in the mean time receive 
additional evidence or an intimation of a wish on the part of 
the government that a further delay should be allowed to 
intervene. In reply the board received a communication from 
the Department of State to the effect that it was not intended 
to submit any testimony which would delay the proposed dis
cussion beyond the 23d of March. Accordingly the British 
members on the 25th of March proposed that, in consequence 
of this communication, no further testimony relating to the 
average value of slaves should be received from the Depart 
rnent of State unless the board should itself require it. The 
board adjourned without deciding on this proposition, but on 
the following day the American members offered to assent to 
it, on condition that the board proceed without delay to the 
determination of the question of average value on the evidence
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before it. The British members declined to assent to this con
dition and renewed their proposition of the preceding day; 
but as the American members objected to it, it was not 
agreed to. .

On the 31st of March the American coin
Question as to Func- mjssjoner an(j arbitrator submitted a paper in 

tions of Board.
which they declared that they would not 

delay the deliberations of the board for the introduction of 
further testimony on the part of their government unless there 
should be occasion to reply to evidence that might be intro
duced on the part of Great Britain; but that if the British 
Government did not desire to introduce any they were ready 
finally to close the testimony and to proceed judicially to con
sider and decide the question of average value. When this 
paper was submitted a discussion arose as to the character of 
the board’s functions, whether they were diplomatic or judicial. 
On the following day, April 1, the British members presented 
a declaration to the effect that the refusal of the American 
members to attempt to proceed by any other mode than that 
of a directly judicial examination of evidence, imposed on them 
the obligation of obtaining further testimony. The American 
members laid before the board a counter declaration, stating 
that they did not consider their functions as diplomatic, but as 
in their nature judicial and enforced by the obligation of an 
oath; yet that they did not consider their functions so directly 
judicial as not to allow the exercise of such discretion as would 
enable them to accept any just and equitable proposition which 
the British commissioner and arbitrator might at any time be 
pleased to submit, or which might grow out of their free con
ferences; and they expressed their readiness to consider any 
proposition which the British commissioner and arbitrator 
might offer, and (always regarding the evidence adduced or to 
be adduced as the basis of their proceedings and as the ground 
of their authority) to agree to such proposition if it should 
appear to be just and equitable.

After further conferences, at which no deci-
Agreement as to 
Average Value. sion was reached, the British commissioner and

arbitrator on the 29th of June laid before the 
board a mass of evidence relating to the value of slaves, 
embracing the period from May 1, 1814, to December 31,1815. 
It covered Delaware, Maryland, the District of Columbia, Vir
ginia, North Carolina, South Carolina, Georgia, Mississippi, 

5627----- 24
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and Louisiana. At the same time the British commissioner 
and arbitrator offered to close all testimony and to proceed to 
discuss and settle the question at issue. On the 13th of July 
both sides agreed to treat the evidence as closed. The British 
commissioner and arbitrator then suggested the expediency, as 
a preliminary measure, of coming to some general understand
ing as to the basis on which it might be desirable to proceed, 
namely, whether the average value of the slaves should be deter
mined by taking into consideration documents embracing all 
the slaveholding States, or those States only from which bona 
fide claims were preferred. The American commissioner and 
arbitrator replied that, strictly speaking, there were no claims 
before the board, and that they thought the correct course was 
to take the testimony as a whole and consider it all together. 
On the 11th of September the board unanimously agreed to 
allow as compensation for each slave for whom indemnity 
might be obtained under the convention, as follows: For 
slaves taken from Louisiana, $580; from Alabama, Georgia, 
and South Carolina, $390; from Virginia, Maryland, and all 
other States, $280. Thus the functions of the board under 
Article II. of the convention were completely discharged.

On September 13,1824, the two commission-
Moetiiig of Board e Mr. Qheves and Mr. Jackson, notified the
Under Article III. 7 7

Secretary ot State that, the average value of
slaves having been unanimously fixed under Article II. on the 
11th instant, they had met under the new constitution of the 
board, as prescribed by Article HI. of the convention, and 
were ready to receive and proceed to the examination of the 
udefinitive list” whenever it should be submitted to them.

On the 10th of December the commissioners
ReCitive°ListI’,efin receiye(l ^rom ^e Secretary of State, Mr.

Adams, with a letter dated the 8th of that 
month, the definitive list of the slaves and other private prop
erty for which the citizens of the United States claimed 
indemnification.1 While the question of the construction of 
Article I. of the Treaty of Ghent was pending before the 
Emperor of Bussia, Mr. Adams, as Secretary of State, sent to 
the governors of New Jersey, Delaware, Maryland, Virginia, 
North Carolina, South Carolina, Georgia,Tennessee, Kentucky,

Am. State Papers, For. Rel. V. 800.
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Mississippi, Louisiana, Alabama, and Missouri tlie following 
circular:

“ Department of State,
“ Washington, 22 March, 1821.

“Sir:—The question of the construction of that part of the 
first article of the Treaty of Ghent, which stipulated that slaves 
should not be carried away from the United States, by British 
officers after the conclusion of the Peace, having been sub
mitted by the American and British Governments to the 
decision of the Emperor of Bussia, the British Secretary of 
State for Foreign Affairs has demanded that, in the event of 
a decision in favour of the Construction insisted upon by the 
United States, the full extent of the demand upon Great 
Britain for restitution or indemnity for slaves carried away 
should be made known as speedily as possible. I am directed 
by the President to suggest that notice should be given to the 
sufferers, to transmit without delay to this Department, authen
ticated proof of the number of slaves carried away, and of their 
value by the current prices at which they might have been 
sold at the time when the loss was sustained, specifying the 
name, age, sex, and value of each individual slave lost.

“I have the honor to be with great respect, Sir,
“Your humble and obedt. Servt.”

On the 13th of December Mr. Adams trans- 
Omitted Claims, mitted to the commissioners certain documents 

pertaining to the claims submitted to their 
consideration, and pointed out .that some of the documents 
related to cases which were to be added to the list transmitted 
on the 8th of December, but which had been by inevitable 
accident omitted at that time. The American commissioner 
expressed the opinion that the cases which had been so omit
ted from the definitive list should be added to it. The British 
commissioner, conceiving that the terms of Article III. of the 
convention left no discretion in the matter, dissented from 
that opinion. By a similar division of opinion several other 
applications to add claims not contained in the definitive list 
failed of approval.

On the 14th of December the commissioners 
Rules of Procedure, resolved that they would, on each morning of 

their meeting, sit with open doors for the pur
pose of receiving proofs, motions, and other communications 
from the claimants and their agents; that all motions should 
be in writing, and if supported by arguments that such argu
ments should also be in writing, that on a day thereafter to
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be appointed and announced the definitive list would be called 
over in the presence of the claimants and their agents for the 
purpose of ascertaining what persons were ready to submit 
their cases for examination and decision; and that the claim
ants respectively, or their agents upon producing a special 
authority to that effect from their principals, should be permit
ted from time to time to take out of the office of the commis
sioners their original documents and papers for the purposes 
of investigation and examination, giving to the secretary an 
engagement for their safe and punctual return within one 
month. This last resolution was subsequently modified by 
striking out the words “for the purposes of investigation and 
examination” and “one month,” and adding at the end the 
words “reasonable time, or whenever the board may specially 
direct.”

Documentar Evi re&ar(^ authentication of evidence
0CUmdencey V1" commissi°liers differed, though they agreed 

on a rule which, while not expressly excluding 
anything, prescribed a mode of authentication the observance 
of which entitled depositions to admission. To this rule, how
ever, Mr. Cheves assented with reluctance. It was at first 
decided on motion of Mr. Neale, an agent for numerous claim
ants, that depositions should be deemed duly authenticated 
which should be taken beforfc a notary public, judge, or justice 
of the peace, provided they were accompanied either with a 
certificate of the clerk of the county or district court within 
which such officer resided, under the seal of the court and 
signature of the clerk, certifying the signature of such notary 
public, judge, or justice of the peace, and that he was bonq 
fide the character he represented himself to be, or by a certifi
cate to the same effect under the signature and seal of a con
sul, vice-consul, or other British functionary. It was agreed 
that all other depositions should be decided upon, on the spe
cial circumstances of each, whenever they should come under 
consideration. Mr. Jackson however subsequently insisted, 
either as an interpretation or as a modification of the rule, that 
when the officer who took the deposition had no official seal, 
as is the case with justices of the peace, the certifying official 
should certify that the signature of such officer was genuine. 
Mr. Cheves opposed this requirement on the ground that as it 
necessitated on the part of the certifying official personal 
knowledge of the signature or handwriting of the justice, it
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would in many cases be impossible to comply with it. But he 
at length concurred in the modification, holding that it did not 
bind him to exclude depositions otherwise authenticated.

It was decided that any claimant might refer to and use as 
evidence in his case, so far as it might be available, any 
written documents or matter of proof which might have been 
filed by any other claimant in the same or any other case.

The commissioners also determined, in a^ 
Further Proof, particular case, to afford an opportunity for 

further proof on certain points. Mr. Cheves 
expressed the opinion that further proof ought to be admitted 
in all cases where it would promote justice without danger of 
unreasonable delay. Mr. Jackson, while acceding to the re
quest in the particular case, said he must protest against it on 
general principles, in the hope that similar applications might 
be precluded in the future.

On the 6th of January 1825 a question arose 
Powers of Attorney, as to whether it was necessary for attorneys 

for claimants to have a power of attorney. 
The commissioners answered that the convention required the 
claims to be submitted through the definitive list “by the 
owners of slaves or other property, or by their lawful attorneys 
or representatives,” and that they had been unable to agree on 
any means by which the requirement of a power of attorney 
might be dispensed with. .

Though the commissioners succeeded in 
agreeing on some points, they soon began to 
fall into difficulties which precluded any ad

vancement of the purposes for which they were appointed.
Their first pronouced disagreement occurred 

Omitted Claims, early in 1825 in regard to placing certain omitted 
claims on the definitive list under peculiar cir

cumstances. The papers in which the claims in question were 
set forth accompanied the definitive list, but through the inad
vertence or misunderstanding of the person who prepared it 
were not entered upon it. As the commissioners were unable 
to agree on the question of entering these claims, Mr. Cheves 
moved that they proceed by lot to name one of the two arbitra
tors, in order that the difference might be decided in conform
ity with the provisions of Article V. of the convention. Mr. 
Jackson declined to assent to this on the ground that under 
that article the commissioners were authorized to call in an

Disagreements of 
Commissioners.



374 INTERNATIONAL ARBITRATIONS.

arbitrator only in the event of their “not agreeing in any par
ticular case under examination, or of their disagreement upon 
any question which may result from the stipulations of this 
convention,” and that the subject of the present disagreement 
neither arose in a particular case under examination nor re
sulted from the stipulations of the convention. The demand 
was, he said, not only not based on any stipulation of the con
vention, but was opposed to its express provisions.

A similar disagreement occurred in regard 
Br itish Evidence, to evidence in the possession of the British 

Government. As has been seen, Article III. 
of the convention provided: “And His Britannic Majesty 
hereby engages to cause to be produced before the commis
sion, as material towards ascertaining facts, all the evidence 
of which His Majesty’s Government may be in possession, by 
returns from His Majesty’s officers or otherwise, of the num
ber of slaves carried away.”

Early in the proceedings of the commission one of the attor
neys for claimants asked that such evidence be produced. 
The commission answered that the evidence in question was 
not in its possession or power. Subsequently the British com
missioner received from his government a mass of papers, con
sisting of extracts from the log books of the vessels which 
had carried slaves away, and other documentary evidence, 
but not being authorized by his government to present the 
papers to the commission in such manner that the claimants 
might have access to them, he refused to deliver them to the 
commission, except on condition that claimants should be de
nied inspection of them until the testimony in their respective 
cases should be closed. Mr. Cheves, on the other hand, main
tained that one of the principal objects of the stipulation in 
question was to supply all the evidence in the possession of 
the British Government respecting the facts which were to be 
proved, and which, as in the case of carrying away slaves, 
it might be difficult to prove otherwise; and that the claim
ants were clearly entitled, in making up their cases, to the 
inspection of such evidence.

Another disagreement occurred in regard 
to the allowance of interest on claims. The 
formal discussion on this subject began Feb

ruary 25, 1825, when Mr. Cheves submitted an opinion on the 
claim of John Cowper, of Georgia, embracing (1) slaves carried

AUowance of In
terest.
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away from St. Simon’s Island; (2) consequent loss of crops 
from 1815 to 1824; (3) interest at 8 per cent, the legal rate in 
Georgia, on those items. Mr. Cheves held that the first item 
was established. The second item he rejected as on its face 
inadmissible. As to interest on the value of the slaves carried 
away, he held that reasonable damages for the withholdment 
of a right were necessary to compensate the sufferer for the 
injury so sustained, and that such damages were measured in 
the present case by interest at the legal rate in the State of 
Georgia, where the slaves were taken. “A just indemnifica
tion,” said Mr. Cheves, “is the reestablishment of the thing 
taken away, with an equivalent for the use of it during the 
period of detention.” This was also the general rule adopted 
by claims commissions. In this relation he referred to the 
proceedings under the sixth and seventh articles of the Jay 
Treaty of 1794.

On the 16th of March Mr. Jackson replied. Adverting to 
the fact that the question was not what slaves were carried 
away from the territories or waters of the United States by 
His Majesty’s forces during the war, but whether the slaves 
claimed in each particular case were so carried away after 
the exchange of the ratifications of the Treaty of Ghent, he 
said that he considered the evidence on this point unsatis
factory. But he wouid meet the American commissioner on 
the question of damages on the grounds the latter had taken. 
These Mr. Jackson classed as follows: (1) Principles of jus
tice and equity; (2) the authority of precedent; and (3) a rea
sonable and necessary construction of the convention. The 
last ground Mr. Jackson discussed first. After quoting the 
language of the fifth article of the convention of October 20, 
20, 1818, he said that on this article was founded the conven
tion of St. Petersburg of 1822; and he contended that under 
these conventions the value of the slaves was the compensation 
to be made. This view was, he said, enforced by the provision 
that the board should ascertain the average value of the 
slaves. This being fixed, the only duty of the commissioners, 
and their only power or authority, after procuring the list of 
slaves provided for in the third article of the convention of St. 
Petersburg, was to examine persons or receive depositions 
touching the real number of slaves. If the convention in
tended that the commissioners should allow damages as well 
as the value of the slaves, it was inconceivable that the power



should not have been given to the commissioners to ascertain 
by evidence the amount of such damages; and if it was in
tended that interest should be arbitrarily fixed upon as the 
standard of damages it. was equally inconceivable that the 
convention should have been silent upon the subject.

Referring to precedents, Mr. Jackson adverted to a letter of 
Mr. Jefferson, as Secretary of State, to Mr. Hammond, the 
British minister, dated at Philadelphia May 29, 1792, in which 
Mr. Jefferson, referring to claims growing out of impediments 
to the recovery of debts under the treaty of peace of 1783, 
argued that interest, not being part of the debt, was not allow
able. Mr. Jackson admitted that under Article VI. of the 
treaty of 1794 interest was allowed; but interest might, he said, 
be considered ordinarily to attach to a debt as an incident, as 
in cases under that article. The twenty-third article of the con
vention between the United States and France of September 
30,1800, contained an express provision for interest. A similar 
stipulation was contained in a subsequent treaty between the 
same parties of April 30,1803. On the strength of these stipu
lations, Mr. Jackson said he was justified in contending that 
whenever in a treaty the United Stated meant to stipulate for 
interest they took care to include an express provision to that 
effect. In regard to the proceedings of the commission under 
the seventh article of the treaty of 1794, Mr. Jackson argued 
that they could not be considered as a precedent, because that 
article provided for full and adequate compensation not only 
for losses but also for the damages sustained. Under these 
stipulations, as he construed them, the value of the property 
captured and condemned constituted the loss, and interest was 
allowed as compensation for the damages sustained in conse
quence of that loss.

Referring to the grounds of justice and equity, Mr. Jackson 
said that he could not treat the case, as the American commis
sioners had done, as one between individuals. It did not 
originate in any wrong conceded by Great Britain to have been 
committed by her toward the United States, but simply in a 
reference of a claim to the decision of the Emperor of Russia for 
the purpose of cementing a good understanding. The slaves 
came lawfully into the possession of His Majesty’s forces, 
flagrante hello. In such possession they were considered and 
treated as free, and no use or profit was made of them. The 
protection promised them when they took refuge with the British 
forces forbade their being delivered up.
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On the 23d of March Mr. Cheves presented an answer to the 
argument of the British commissione r, both on the question of 
property in the slaves at the time of their taking away and on 
the question of interest and damages.

Mr. Cheves offered to submit the question of interest to one 
of the arbitrators, but Mr. Jackson declined to do so, on the 
ground that interest was clearly excluded by the convention.

Yet another unyielding difference arose in 
Dauphin island, relation to some of the Louisiana claims for 

slaves carried away from Dauphin Island, in 
Mobile Bay. This island was occupied by British forces during 
the war, and was surrendered by them at its close; but Mr. 
Jackson maintained that it was not, at the time of the exchange 
of the ratifications of the Treaty of Ghent, lawfully a part of 
the United States; that it was not an appendage of Louisiana, 
but belonged to West Florida, which was not ceded to the 
United States till 1819. This objection embraced perhaps the 
greater part of the slaves alleged to have been carried away 
from Louisiana. Mr. Cheves refused to discuss the right of the 
United States to the island, but offered to refer the claims in 
respect of which the question arose to one of the arbitrators. 
This Mr. Jackson declined to do.

On April 27, 1825, the commissioners ad- 
ciaysOflferofSettle- journe(j £0 the gth 0f the ensuing December,

partly for the purpose of affording an oppor
tunity for the production of evidence. On the 10th of May, a 
month after their adjournment, Mr. Clay, who had then become 
Secretary of State, instructed Bufus King, the newly appointed 
minister to England, to sound the British Government as to a 
compromise of the claims by the payment of a gross sum of 
money, and if this suggestion should not be favorably received 
to “ urge the British Government to infuse a better spirit into 
their commissioner, and, especially, that they instruct him to 
execute the fifth article of the convention according to its true 
intent and meaning, by referring to the arbitrator all the ques
tions on which he and Mr. Cheves have disagreed,” and “all 
other questions on which, from time to time, the commissioners, 
during the future progress of the board, may, unfortunately, 
happen to disagree.” As to the basis of a compromise for a 
lump sum, Mr. Clay said that the total number of slaves on the 
definitive list was 3,C>01. The entire value of all the property 
for which indemnity was claimed, including interest, might be
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stated at $2,093,120. If that sum could be obtained every 
claimant might be fully compensated. But, as so large a sum 
could hardly be expected, Mr. Olay set forth his views as to the 
deductions whicli would probably be made if the commission 
should proceed to fulfill its duties. And first, as to slaves, he 
said that upwards of 2,400 were carried away from Maryland 
and Virginia, and that of this number probably not more than 
500 would be brought by the proof within the terms of the Treaty 
of Ghent. Of the 1,201 left, after deducting 2,400 from the 
whole number on the list, the greater part were taken from 
Georgia and Louisiana, and all these were supposed to be com
prehended in the provisions of the treaty. The slave account 
might therefore, said Mr. Clay, be conjectured to stand thus:
500 from Maryland and Virginia, at $280............................................ $140,000
250 from Louisiana, at $580..................................................................... 145, 000
900 from Georgia, etc., at $390............................................................... 351, 000

Producing, without interest.................................................... 636, 000
Of the claims for personal property other than slaves the 

estimated value was about $500,000. But many of these claims 
were, said Mr. Clay, clearly not within the terms of the Treaty 
of Ghent. For example, there was a large item for tobacco 
destroyed in 1814. It was believed that $250,000 was as large 
an amount as would be obtained for all the property other than 
slaves; and the total amount of all the private property of 
every kind to be paid for might be assumed to be $886,000, ex
clusive of interest. Ten years7 interest, amounting to $531,600, 
would bring the total up to $1,417,600. Mr. Clay however 
observed that if the question of interest were submitted in each 
case to the arbitrator, the amount might be less. The lot 
would have to be cast in each case; and on the supposition that 
the British arbitrator would be chosen as often as the Ameri
can and that he would disallow the claim for interest, one-half 
should be deducted from the preceding estimate, or $265,800. 
Subtracting this from the aggregate above mentioned, it would 
leave $1,151,800 as the highest sum which would probably be 
awarded by the commission. This sum might therefore be 
treated in the negotiation as a minimum. Mr. Clay observed 
that in the estimates laid before Parliament for that year there 
was an item of £250,000, to cover the awards of the commis
sion. This was nearly the sum which the United States had 
mentioned as a minimum.1 In the course of his instructions

1 Am. State Papers, For. Rel. VI. 344.
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Mr. Clay clearly pointed out the vicious plan of the convention, 
whereby the commissioners were required to cast lots for an 
arbitrator in each case of difference 5 a plan likely to result in 
confused and contradictory decisions as well as in delay.1

The British Government did not receive Mr.
British Reply. Clay’s propositions with favor. On the con

trary, Mr. Vaughan, the British envoy at 
Washington, in a note to Mr. Clay of April 12, 1826, summed 
up the result of the correspondence on the subject between 
Messrs. King and Canning at London, by saying that His 
Majesty’s government regretted to find themselves u under the 
absolute impossibility of accepting the terms of compromise 
offered by the envoy from the United States in London.” Mr. 
Vaughan furthermore declared that His Majesty’s government 
could not admit that the question of interest should be referred 
to arbitration—that the demand for interest was unwarranted 
by the convention, and was declared to be unfounded by the 
law officers of the Crown.2 Mr. Clay, expressing surprise at 
these declarations, pointed out that the question of interest 
was not the only one which the British commissioner had refused 
to refer, and that if his refusal to cooperate in the choice of an 
arbitrator should be upheld it would virtually be making him 
the final judge of every question of difference that arose in the 
joint commission.3 Mr. Vaughan in reply maintained that each 
commissioner must judge for himself as to the course he would 
take, and observed that while the British commissioner had 
refused to refer certain questions, the American commissioner 
had done the like in respect of the question as to the inspection 
by claimants of the evidence in the possession of the British 
Government.4 Besponding to this observation, Mr. Clay said 
that the proposal of the British commissioner to refer the ques
tion as to the inspection of the list of deported slaves was an 
abstract proposal, there being at the time no case under exami
nation to which it attached itself, and that at a subsequent 
period of the proceedings the American commissioner offered 
to refer that and every other question on which he and his col
league might disagree to the arbitration prescribed by the

1 Am. State Papers, For. Rel. VI. 339.
2 Am. State Papers, For. Rel. VI. 746. '
a Mr. Clay to Mr. Vaughan, April 15, 1826. (Am. State Papers, For. Rel. 

VI. 746.)
4 Am. State Papers, For. Rel. VI. 749.
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convention.1 There was also much discussion between Mr. Clay 
and Mr. Vaughan of the subject of interest and of the sover
eignty of Dauphin Island in 1815. On the question of interest, 
Mr. Clay sought the opinion of Mr. Wirt, then Attorney- 
General, who advised that interest was a necessary part of the 
indemnification awarded by the Emperor of Kussia, and that 
the refusal of the British commissioner to refer the point to one 
of the arbitrators was not warranted by the convention.2

On the 8th of December 1825 the com- 
Continued Disagree- missioners, pursuant to their adjournment,

sioners. reconvened, but only to renew their disputes,
which often assumed the character of personal 

controversy. By the refusal to refer questions to the arbi
trators the provisions of the convention for the settlement of 
differences between the commissioners were rendered wholly 
nugatory. On one occasion Mr. Cheves proposed, as Mr. 
Jackson maintained that interest was excluded by the conven
tion, to refer the simple question whether it was so excluded 
to one of the arbitrators as a difference resulting from the 
ustipulations” of that instrument. This proposition also Mr. 
Jackson declined.
„ 1W. , XT On the 10th of May 182G Albert GallatinGallatin s Negotia- . . , , ,.

tions was commisslone(l as envoy extraordinary and
minister plenipotentiary of the United States 

to Great Britain. On the 21st of June Mr. Clay delivered to 
him a copy of the journal of the commissioners, who had ad
journed on the 10th of that month till the Otli of the following 
December. It showed that they had since their last preceding 
adjournment made not the u smallest advance” toward the 
completion of the business before them. Mr. Clay instructed 
Mr. Gallatin to consider the instructions addressed to Mr. King 
on the subject as still in force and applicable to his mission; 
but, if the British Government should still refuse either to com
promise the claims or to instruct its commissioner to refer ques
tions in dispute, to propose to submit the various points of 
difference to the Emperor of Bussia.3 Mr. Gallatin had his first 
interview with Mr. Canning at the foreign office on the 1st of 
August 1820, when Mr. Canning inquired whether he was not 
authorized to settle the controversy as to the Treaty of Ghent

1 Am. State Papers, For. Rel. VI. 751.
2Id. VI. 950.
3 Id. VI. 345.
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by compromise. Mr. Gallatin replied that he was, but that as 
Mr. Canning had simply rejected as inadmissible the proposal 
made by Mr. King any overtures on the subject must come 
from the British Government. Mr. Canning said that it ap
peared to His Majesty’s government that the sum demanded 
by Mr. King was equal to the whole amount of the claims filed, 
including interest.1 Mr. Gallatin, however, adhered to his 
determination not to discuss the question of amount till over
tures on the subject had been made by Great Britain. He 
discovered that while there was great reluctance to recede from 
the ground already taken in support of Mr. Jackson there was 
also a disposition to settle.2 On the 13th of September Mr. 
Gallatin reported that he had received private information 
that the British Government was disposed to offer £250,000, 
then equivalent to $1,188,000, a sum which, after making 
allowance for the two years’ interest which had since accrued, 
was only a trifle below the amount named by Mr. Clay in his 
instructions to Mr. King.3 This sum Mr. Gallatin was author
ized to accept.4 But before this authorization was received the 
British Government had made a formal offer of $1,200,000 • and 
Mr. Gallatin, basing his estimates on the instructions then in 
his possession, had offered as an ultimatum to accept $1,204,960, 
and the British Government had agreed to pay it.5

A convention to that effect was concluded 
New Convention, by Mr. Gallatin on the 13th of Koveinber 1826.

It provided for the payment of $1,204,960, cur
rent money of the United States, in full satisfaction of all sums 
claimed or claimable from Great Britain under the award of 
the Emperor of Kussia and the convention made to carry it 
into effect. It was provided that this sum should be paid at 
Washington in two equal installments, the first twenty days 
after the British minister in the United States should have 
been officially notified of the ratification of the convention by 
the President, by and with the advice and consent of the 
Senate, and the second on August 1, 1827. The convention of 
1822 was annulled, save as to the second article, relating to 
the average value of slaves, which had been carried into effect,

1 Am. State Papers, For. Rel. VI, 347.
2 Id. VI 348
3 Id. VI. 349.
4Id. VI. 346.
5 Id. VI. 352.
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and as to so much of the third article as related to the defin
itive list, which had also been executed.1

By Article Y. of Mr. Gallatin’s convention it
Ad^°Boa^dnt °f was Provl(^e(^ that fr°m the day on which the 

’ ratifications should be exchanged the joint 
commission appointed under the convention of 1822 should be 
dissolved. The ratifications were exchanged at London on the 
Gtli of February 1827, and the commissioners and arbitrators 
were duly notified of the fact by their respective governments. 
On the 2Gthof March Messrs. Jackson, Cheves, and McTavish 
met, and, having declared the joint commission to be dissolved 
in virtue of the article in question, adjourned sine die.

3. COMMISSION UNDER ACT OF MARCH 2, 1827.

On the 2d of March 18272 Congress passed an act to carry 
the convention of November 13, 182G, into effect. This act 
provided for the appointment by the President, by and with 
the advice and consent of the Senate, of three commissioners 
and one clerk, who should constitute a commission for the pur
pose of carrying the act into effect. The records of the old 
commission, so far as they were under the control of the 
United States, were to be delivered to the new commission. 
It was provided that the commissioners, or a majority of them, 
with their clerk, should meet in Washington on the 10th of the 
ensuing July, and proceed to the consideration of claims, allow
ing such further time for the production of evidence as they 
should think just. Compensation Avas provided for each com
missioner at a rate of $3,000 a year, and for the clerk at the rate 
of $1,500, during the continuance of the commission, which 
was not, however, to last after the next session of Congress.

By section 9 it was provided that, as soon as any claim 
should be adjudged valid and the principal amount be ascer
tained, a sum equal to 75 per cent of the principal should be 
paid on it, and that when the labors of the commission were 
finished the balance of all sums adjudged to be due should be 
paid if the fund permitted it; and if it did not, that the 
remainder of the fund should be distributed in proportion to 
the sums awarded.

1 Am. State Papers, For. Rel. VI. 339. The protocol of the payment of 
the first installment is printed at page 372 of that volume.

24 Stats, at L. 219.
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By section 12 it was provided that all claims deposited in 
the Department of State which were by mistake omitted from 
the definitive list delivered to the former commissioners should 
be added to it for adjustment with the claims previously 
entered.

Under this act Langdon Cheves and Henry 
Organization. Seawell, who had served respectively as com

missioner and arbitrator under the convention 
of 1822, were appointed as commissioners, and with them was 
joined James Pleasants, of Virginia.1 Aaron Ogden was ap
pointed as clerk. They all met iu Washington July 10,1827, 
the day fixed by the act, and severally took an oath of office 
before William E. Mack, a justice of the peace for the District 
of Columbia. On the lltli of July the commissioners promul
gated rules to govern the transaction of business before them. 
On the 13th of July an assistant clerk was appointed at a 
salary of $600.

On the 12tlx of July some of the claimants 
Procedure. represented that, from the shortness of the 

time since the transmission of the records and 
documents from the office of the Secretary of State, they 
could not be prepared ou that day to announce whether or no 
they were in readiness for trial, and requested that the calling 
over of the definitive list might be postponed for the present. 
The calling of the list was then postponed until the 13th at 10 
o’clock a. m. An order was also made that the clerk be per
mitted to furnish copies of any papers which were of record in 
his office, the applicant paying a reasonable compensation for 
such copies. An attorney for some of the claimants moved 
that any claimant should be permitted to put down for exami
nation and decision such part or parts of his claim, from time 
to time as he might deem expedient, until his whole claim 
should be disposed of. On this motion the board ordered that 
claimants should be permitted to sever their claims, so far as to 
separate slaves from other property, but not so as to put down 
part of either.

1 Mr. Pleasants was torn in Virginia in 1769, and was a first cousin of 
Thomas Jefferson. By profession a lawyer, he was successively a mem
ber of the legislature of Virginia, a Representative and then a Senator 
in the Congress of the United States, and governor of his native State, 
where he died in 1839.
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Various claims accidentally omitted from 
Omitted claims, the definitive list were, under the provisions

of the act, placed on it, but the commission 
refused to add any claim that was not so omitted. In conse
quence certain claimants, whose papers were not filed in the 
Department of State in time to be entered on the list, appealed 
to Congress to direct that their claims be entered. These peti
tions were adversely reported on the ground that the act was 
intended merely to correct a clerical error in the Department 
of State, and that it never was the intention of Congress to 
sanction the insertion of claims which did not reach that 
department till after the definitive list had been closed and 
transmitted to the board under the convention of 1822.1

The commission proceeded with the business 
Conflictiiig interests pefore ^ with diligence, but not without devel.

oping some differences of opinion among the 
commissioners as well as some differences of interest among 
the claimants. It was decided that Dauphin Island was in 
1815 within the limits of the United States, and no differences 
of opinion appear to have arisen in respect of the places from 
which slaves were taken. But in respect of the time at which 
they were carried away there was much difficulty in reaching 
a conclusion. This difficulty especially affected what were 
known as the Chesapeake claims, for slaves carried away from 
those parts of Maryland and Virginia that border on the Chesa
peake Bay. The length and circumstances of the British occu
pation in those parts, and the fact that some of the slaves that 
were taken there were sent away before the peace, served to 
invest the subject with much uncertainty, for the dissipation 
of which it was necessary to rely chiefly on British evidence. 
By Article V. of the Gallatin convention it was provided that 
the British commissioner should, on the dissolution of the joint 
commission under the convention of 1822, make over to the 
United States all the documents or papers (or authenticated 
copies where the originals could not conveniently be made 
over) which he had received from his government for the use 
of the commission, conformably to the stipulations of the third 
article of that convention. These documents and papers were, 
however, found to be in many respects inconclusive and 
unsatisfactory, nor did they embrace records which were sup

1 Ain. State Papers, For. Rel. VI. 821, 858.
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posed to exist in some of the British colonies in America show
ing what slaves were carried away before the exchange of the 
ratifications of the Treaty of Ghent, especially from the Chesa
peake. In this condition of things many Southern claims, 
amounting to about $600,000, were allowed, and the claimants 
received their 75 per cent., while the Maryland and Virginia 
claims were held in suspense.1 This circumstance gave rise to 
a clash of interests among the claimants. As the principal of 
the claims before the commission promised, in spite of Mr. 
Clay’s computation, to consume almost the whole ot the fund, 
leaving little or nothing for interest, those whose claims had 
been allowed sought tohavetlietimeof the commission extended, 
in order that evidence in opposition to the Chesapeake claims 
i night be obtained from abroad; and for this purpose they applied 
to Congress. The Chesapeake claimants maintained that when 
they had shown that their slaves were taken by the British 
forces during the war they raised, in connection with such 
other testimony as they had been able to present, a presump
tion that the slaves remained in the United States till the rati
fication of the treaty of peace, and that unless countervailing 
testimony was prodilced their claims should be allowed with
out further delay. On the other hand, certain agents for 
Georgia and Louisiana claimants, in a memorial to the House 
of Bepresentatives, alleged that important testimony had been 
obtained to show that the negroes captured in the Chesapeake 
had, except such as were enlisted in the black corps, and a 
few others, been sent away during the war by every oppor
tunity, and consequently were not carried away after peace 
was restored. This testimony, though taken in conformity 
with certain rules of the commission, had, they said, by a 
majority of its members been suppressed, on the ground that 
it was not returned under seal according to the alleged practice 
of all judicial tribunals. They contended that the time should 
be extended to enable them to retake this testimony as well as 
to obtain testimony from abroad. As an additional reason for 
such an extension they said that a majority of the commission
ers had exposed the fund by deciding to admit hearsay testi
mony and even the depositions of slaves in support of the 
claims of their masters. By the opinions of the commissioners 
it appears that Mr. Cheves opposed the admission of hearsay

'Am. State Papers, For. Rel. VI. 855.
5627----- 25
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testimony as well as the testimony of slaves, while Messrs. 
Seawell and Pleasants voted for the admission of both, as in 
many cases the only evidence of certain facts that could be 
obtained. As to what were called the suppressed depositions, 
Mr. Clieves was in favor of admitting them, ^tfliile Messrs. Sea- 
well and Pleasants opposed it.1

In view of the conflicting positions of the
Views of Commis- j ., .. . claimants, some desiring and other antagon-missioners. . 7 °

izing an extension of the existence of the com
mission, Mr. Wickliffe, chairman of the Committee of the 
Judiciary of the House of Representatives, before whom the 
matter was pending, sought to learn the wishes of the commis
sioners. On the 19th of March 1828 Mr. Pleasants answered, 
with the concurrence of Mr. Seawell, that as to the necessity of 
an extension of the term of the commission the commissioners 
had suggested nothing; that he supposed the design in extend
ing the term was to enable a certain class of claimants, whose 
cases had been decided and who had under the act of Congress 
received 75 per cent of their principal, to procure testimony, 
chiefly from abroad, to prevent claimants from Maryland and 
Virginia, commonly called the Chesapeake claimants, from 
establishing their claims, the immediate effect of which would 
be to stay the proceedings in many cases which were sub judice 
and ready for hearing. The commission had, however, left it to 
the claimants to consider the question of extension. The fund 
would nearly or quite pay the principal amounts due for all the 
slaves if, as was believed to be the fact, it should be found that 
the other property for which claims were made was destroyed 
before the peace and therefore did not come within the provi
sions of the treaty. In the 75 per cent that had been paid out 
no interest was included, the question of interest having in all 
cases been reserved until it should be known whether the fund 
would more than suffice to pay the whole of the principal. The 
ground on which the 75 per cent had been adjudged to the 
claimants who had received it was “the evidence produced by 
the claimants, positive or presumptive, to satisfy the commis
sioners or a majority of them,” that their claims came within 
the provisions of the conventions. The claims on the definitive 
list numbered, said Mr. Pleasants, between 1,000 and 1,100. 
Nearly 700 had been examined; of these a number had been

Am. State Papers, For. Rel. VI. 882-892.
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finally decided, except as to interest, and some had been 
rejected, while the remainder (of the 700) were lor the most part 
“ partially decided, awaiting the decision of the question of pre
sumptive evidence.77 The claims that had not been examined 
were deferred, owing to the character of the evidence by which 
they were supported and the question whether it would prove 
that the property was within the United States at the date of 
the ratification of the Treaty of Ghent. This was, said Mr. 
Pleasants, “precisely what the commissioners have to deter
mine, it being, indeed, the pivot on which turns the successful 
or unsuccessful decision of the claim.77 Mr. Pleasants added 
.that if the bill to extend the time so as to enable claimants to 
obtain evidence from abroad should not pass, it might still be 
necessary to extend the term of the commission somewhat 
beyond the rising of Congress, in order to enable the board to 
complete the business before it. But on this point he said that 
he could not speak with certainty at the moment.

Mr. Cheves presented a separate answer. He said that the 
claims which had been examined, and which numbered be
tween 600 and 700, Avere principally of two classes. The first 
class consisted of those Avhich had been allowed. These were 
supported “by specific testimony, positive or circumstantial,77 
which had been “satisfactory to the board, or a majority of it, 
proving that the slaves claimed in each case were within the 
territory or waters of the United States at the date of the rati
fication of the treaty.77 The second class consisted of claims 
Avhicli had not been allowed, but which Avere kept under con
sideration. The specific testimony sustaining these, except in 
relation to slaves found on the “ Halifax list,77 consisted only 
of proof of the taking by the enemy at different periods during 
the war. “The taking,77 said Mr. Cheves, “appears to have 
been principally between the beginning of June, 1813, and the 
beginning of December, 1814; a few only were taken before 
June, 1813, and a good many appear to haA^e been taken as 
late as the 5th of December, 1814.77 As to the slaves identified 
on the “Halifax list,77 these being included in the second class 
of examined claims, which were held under consideration, Mr. 
Cheves observed that Avhat Avas known as the “Halifax list77 
was not one of the documents furnished by the British Gov
ernment in execution of the third article of the conA^ention 
of 1822, but one Avhich the British commissioner placed in 
the hands of the American commissioner at the time of the
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dissolution of the joint commission, with liberty to retain it, 
if he thought proper to do so, but without stating how it was 
procured or from whence it came, but treating it as an authen
tic document. The American commissioner of course received 
it. It purported to be “a return of American refugee negroes 
who have been received in the province of Nova Scotia from 
the United States of America between the 27tli April, 1815, 
and the 24th October, 1818.” Mr. Cheves said, in conclusion:

“The claimants of the second class, contend—
“1. That, on principles of law, the proof of the taking at 

any period during the war throws the burden on the opposing 
party of proving that the slaves claimed were actually carried 
out of the territory and waters of the United States before the 
ratification of the treaty; and that, on failure to do so, these 
claimants are entitled to a full participation in the fund.

“2. That the proof of the taking at any time during the war, 
with the circumstantial evidence .that has incidentally come 
before the board, and additional testimony which they have 
filed to sustain this proposition, authorizes the presumption 
that all the slaves contained in the second class remained in 
the United States until the ratification of the treaty, and 
ought to be allowed. In the cases of more recent capture it 
is urged that this presumption is the stronger.

“3. It is contended that, in addition to this general pre
sumption, the Halifax document should be taken in itself as 
sufficient evidence that all those contained therein were taken 
away after the ratification of the treaty.

“The claimants of the first class resist the first of these 
propositions as unfounded in principle, and the second and 
third as unsustained by the evidence relied upon. They 
contend, on the contrary, that the evidence before the board 
repels these presumptions; and they allege that they can 
disprove them, if allowed time to procure the testimony, some 
of which, they state, is to be obtained from abroad. The 
object of the bill from the Senate is understood to be to grant 
this time. On the merits of this bill I presume I am not 
expected to give any opinion; but it is proper I should say 
that, if it be rejected, some further time may nevertheless be 
necessary to close the business of the board, but whether any 
lurther time will be necessary, or, if any, what time, I am at 
present unable to say. If a more particular knowledge of the 
points in controversy be desired, it will be obtained by refer
ence to the printed arguments of counsel on either side. The 
first of these was filed by the claimants of the second class in 
the beginning of November last, when these points were, for 
the first time, submitted for hearing, although they had, at the 
first meeting of the board, been mentioned as points that would 
be raised^
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“I believe the foregoing statement of faets affords the best 
information I can give on the questions growingout of the reso
lutions of the House of Bepiesentatives, except that which 
directs an inquiry ‘whether the fund now remaining to be dis
tributed by the Commissioners be sufficient to satisfy the prin
cipal sum claimed for refugee slaves and other property entered 
on the definitive list?’ To this I reply that it is not sufficient, 
and that the claims for slaves alone, (considering the decision 
of the board that claimants for slaves originally taken from 
other States, but found in Georgia, or the waters thereof, at 
the ratification of the treaty, shall be entitled to the Georgia 
average,) if all claims for that species of property be allowed, 
will alone absorb the whole fund received from Great Britain.”1

On the 25th of April 1828, many members of 
close of Commission, the House of Representatives having desired 

a more explicit expression of the opinion of 
the commission as to the proposed extension of its duration, 
Messrs. Cheves, Pleasants, and Seawell joined in a letter to 
Mr. Wickliffe, in which they said that two members of the 
board, Messrs. Pleasants and Seawell, were of opinion ‘‘that 
no extension of time for the purpose of obtaining testimony by 
those whose claims have been allowed should be granted,” and

^m. State Papers, For. Rel. VI. 860-863. In the manuscript records of 
the joint commission under Article III. of the convention of 1822 it 
appears that on December 29, 1824, Messrs. Livingston, Johnson, and 
Bouligny, attorneys for Louisiana claimants, inquired whether proof of 
slaves having been found on board of British vessels “at a time shortly 
before the ratification of the treaty (of Ghent), will not throw the burden 
of their having been removed subsequent to the ratification on His 
Britannic Majesty’s Government?” Mr. Jackson, the British commissioner, 
replied that the question could become a matter of consideration only 
when each case should be brought before the board, but that he had “no 
hesitation in adding unequivocally his opinion that H. B. Majesty can 
not under the convention be required to make compensation for any 
slaves who shall not be proved by the claimants to have been within the 
Territory or Waters of the United States at the moment of the exchange 
of the ratifications of the Treaty of Ghent.” Mr. Cheves, on the other 
hand, though he did not feel at liberty “to declare any opinion” on the 
question “until he had maturely considered it,” said he could not hesitate 
to declare “that according to his views of the nature and principles of 
evidence, whether those of positive institution, or those which he con
siders as belonging to immutable truth, there may be many cases in which 
the precise proof w'hicli the British commissioner deems necessary, would 
not be required.” He concurred with the British commissioner “so far as 
to be of opinion that the question propounded, being one concerning the 
weight and effect of testimony, will most properly be left'open till it 
occurs in a particular case.”



that the other member, Mr. Cheves, was uof a contrary opin
ion.” But they were unanimously of opinion that, partly in 
consequence of the suspension of the business of the board 
while the bill to extend its duration had been under consider
ation, some extension of the time beyond the probable sitting 
of Congress would be necessary to enable it to close in a cor
rect and deliberate manner the business before it, and that a 
period earlier than the middle of August would not suffice for 
that purpose.1 Congress, practically adopting the view of the 
majority of the commissioners in regard to the attempt to de
feat the Chesapeake claims, passed an act, which was approved 
May 15, 1828,2 and by which it was provided that the com
mission should not continue after the 1st of the next Sep
tember. The last meeting of the commission was held the 
31st of August. It was then found that the sums awarded, 
exclusive of interest, amounted to $1,197,422.18, which left 
of the $1,204,960 directed to be distributed only the sum of 
$7,537.82. This sum the commission ordered u to be distributed 
and paid ratably to all the claimants to whom awards have 
been made.”
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Am. State Papers, For. Rel. VI. 962.
2 4 Stats, at L. 269.



CHAPTER XII.

THE LONDON COMMISSION OF 1853-1855: CONVEN 
TION BETWEEN THE UNITED STATES AND GREAT 
BRITAIN OF FEBRUARY 8, 1853.

adjust all claims then outstanding between the two countries, 
Mr. Seward once remarked that it “had the prestige of com
plete and even felicitous success.771 This happy result was 
due, however, not so much to the particular provisions of the 
convention as to the manner in which they were executed. 
The convention provided for the appointment of two commis
sioners, one to be named by the President of the United States 
and one by Her Britannic Majesty, who should meet in London 
at the earliest convenient period after they should have been 
named, and who should, “before proceeding to any business, 
make and subscribe a solemn declaration that they will impar
tially and carefully examine and decide, to the best of their 
judgment, and according to justice and equity, without fear, 
favor, or affection to their own country, upon all such claims 
as shall be laid before them on the part of the governments of 
the United States and of her Britannic Majesty, respectively.77 
This requirement having been complied with, it was provided 
that the commissioners should “then, and before proceeding 
to any other business, name some third person to act as arbi
trator or umpire in any case or cases on which they may them
selves differ in opinion;77 and that, “if they should not be able 
to agree upon the name of such third person, they shall each 
name a person; and in each and every case in which the com
missioners may differ in opinion as to the decision they ought 
to give, it shall be determined by lot which of the two persons 
so named shall be the arbitrator or umpire in that particular 
case.77 It thus appears that, in the event of the commissioners

1 Mr. Seward to Mr. Reverdy Johnson, November 27, 1868. (Dip. Cor. 
1868, part l,p. 380.)

Provisions as to the 
Choice of Umpire.

Of the convention between the United States 
and Great Britain of February 8, 1853, by 
which a mixed commission was constituted to

391
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not agreeing on an umpire, they were thrown back on the plan 
of repetitiously choosing 0ne of two persons by lot in each case 
of difference, which resulted so unfortunately in the case of the 
joint commission under the convention of 1822, whose history 
has been just narrated, and which, by rendering the applica
tion of principles a matter of hazard, could scarcely fail, even 
if the commissioners should faithfully give it effect, to produce 
inharmonious decisions and contradictory results, yielding to 
one claimant redress and denying it to another under precisely 
similar circumstances. This aspect of the plan was well illus
trated by Mr. Clay in his computation of the lump sum which 
was accepted in lieu of the awards that might have been made 
under the convention of 1822. In estimating the amount to be 
paid as interest on the claims he deducted one-half on the 
ground that, as one of two persons, respectively named by the 
two governments, was to be chosen by lot as arbitrator in each 
case of difference, it was to be assumed, on the supposition 
that the lot would fall equally often on each person, that one 
half of the suitors would obtain interest, while the other half 
would not.

Efforts to Choose 
an Umpire.

It was not a groundless assumption. The 
convention of 1853, however, afforded the com
missioners an opportunity to agree on an

umpire, and fortunately both commissioners were duly im
pressed with the great importance of the subject. The Amer
ican commissioner, in a letter to his British colleague, said:

“By the terms of the Treaty for the adjustment of claims, 
entered into between theUijited States and Great Britain, it is 
provided that the Commissioners appointed by the respective 
governments shall, before proceeding to any other business, 
name some third person to act as Arbitrator or Umpire in any 
case or cases in which they may themselves differ in opinion, and 
that, if the Commissioners should not be able to agree on some 
person, they should each name a person as Umpire, and that 
the Umpire who should act, in case of any difference of opinion, 
should be designated by lot.

“The Commissioners therefore have not only the duty de
volved upon them, by the terms of the Convention, of a speedy 
and impartial settlement, according to justice and equity, of 
subsisting claims of citizens of either country on the Govern
ment of the other, but also of constituting, in conformity to the 
same principles of justice and equity, the tribunal which is to 
be the ultimate arbiter in the decision of these claims. A 
proper discharge of this duty is of vital consequence to the 
success of the Convention.

“A disagreement as to the person who shall be selected as
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Umpire, and the necessity of resorting to the contingency of a 
Lot to constitute one in any given case, must detract greatly 
from the moral effect of any decisions made by the Commission.

“If the Commissioners disagree as to men from just cause, a 
subsequent selection by either party of those men by lot neces
sarily constitutes an unequal and unjust tribunal between the 
parties, and the remaining forms of a trial might as well be 
dispensed with.

“If they disagree, from any cause, the Tribunal is necessarily 
constituted of men unsatisfactory to the Commissioners, and 
an adverse decision whether right or wrong would naturally 
carry the impression to claimants that their cause was lost, not 
from want of its justice, but for want of a fairly constituted 
tribunal.

“ Under these circumstances it is highly important that the 
Commissioners should agree and to effect this, should adopt 
such principles of selection in coming to a decision, as will be 
most likely to ensure the appointment of an Umpire impartially 
situated between the Governments and the Claimants, not 
merely nominally, but actually so.

“This action of the Commissioners on this point is not only 
important as regards the issue of this Convention, but its suc
cessful organization may go far to establish the practice of 
mutual arbitrations between our own Governments in future, 
and between other Governments in similar claims.

“ Such claims must necessarily arise from time to time under 
the extended commercial relations of the two countries, and 
the same difficulties of adjustment of them that have hereto
fore existed will doubtless continue.

“ The delays incident to official intercourse between Gov
ernments, the frequent changes in Administrative Officers, the 
difficulty in procuring appropriations through the respective 
legislative branches of either Government for the payment of 
claims if allowed, the fact that the allowance of such claims 
for the most part is the impeachment of the just and proper 
conduct of the Executive Officers themselves, and the fact 
that the discussion and allowance of claims are sometimes 
embarrassed by partisan conflict and feelings, are circumstances 
common to both Governments which tend greatly to dishearten 
claimants, excite national animosities and render it desirable 
that an equal and impartial Tribunal independent of any such 
difficulties should be constituted, whose sole duty shall be, in 
a judicial capacity, to adjust such claims.

“ Our great aim then is to constitute a Tribunal, mutually 
appointed, standing in a just and equal position between the 
Governments and the Claimants, to adjust these matters; and 
a failure to do this, is substantially a failure of the great ob
jects of the Convention while it necessarily impairs the hopes 
of all similar attempts at adjustment.”1

1 Mr. Uphani to Mr. Hornby, London, September 22,1853. (MSS. Dept, of
State.)
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As to the person who would satisfy these requirements, the 
American commissioner said that the umpire appointed “ should 
be favorably known in'America and have an established repu
tation there for integrity and impartialitythat, as the term 
of the commission was limited, he should be immediately acces
sible; that, in order to avoid the translation of evidence and 
arguments, he should be able to speak and write English; 
and that, from various considerations, including the fact that 
his compensation would be very limited, he should have a resi
dence in London. The American commissioner therefore 
suggested for the place George Peabody, who, though an 
American, had long resided and was permanently established 
in London. He thought Mr. Peabody better suited to the 
position than a person who was neither an Englishman nor 
an American, since few foreigners in London were known in 
America, except certain individuals who had u come in col
lision with their own governments/7 and who might therefore 
be prejudiced against existing forms of government in Europe, 
and the diplomatic representatives of other nations, who were 
open to objection from the circumstance that claims similar 
to those to be decided might be pending between the United 
States or Great Britain and their own governments, as well 
as from their official position and the intimate connections 
between their governments and Great Britain.

Such were the views of the American commissioner as ex
pressed both in his letters and in personal conferences with 
the British commissioner.

While observing that the convention did not fix the com
pensation of the umpire, and that the pecuniary question 
would probably be a matter of secondary consideration, the 
British commissioner, although agreeing that it was desirable 
for the umpire to reside in London and to be thoroughly ac
quainted with the English language, said that these points 
were in his opinion of less moment than uthe all important 
one of the umpire’s possessing the qualification of being eu 
tirely free from bias, either by reason of nationality, connection, 
or of any possibility of interest in the matters or questions to 
be determined.” With this view he suggested the names of 
Count Stezlecki, M. Yan deWeyer, the Chevalier Bunsen, the 
Due de Broglie, the Due de Nemours, Prince Joinville, M. 
Guizot, and M. Lamartine. M. Van deWeyer was then the
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minister of Belgium, and the Chevalier Bunsen the minister of 
Prussia, in London; but tlie British commissioner thought 
that this fact ought not to be considered, since their literary 
and social reputation entitled them “to take rank amongst 
that class of citizens of the world in whom every nation takes 
a pride, whose fame is the common property of all, and whose 
feelings, sympathies, and interests may be fairly considered as 
not confined to one place or people, but equally and indiffer
ently spread over the whole world.” Nor could such men as 
the French princes, the Due de Broglie, and MM. Stezlecki 
and Lamartine have any bias on the claims in question. As 
to Mr. Peabody, the British commissioner said that he did not 
mean “for a moment to cast the slightest shadow on the repu
tation of that gentleman, either as a citizen of the United 
States, or as an American merchant residing” in London; he 
had honorably earned a high character for integrity and up
rightness, and reflected credit on the country of liis birth; but 
he was “essentially an American, standing at the head of the 
American commercial firms” in England, and looked upon “as 
par excellence the representative of the American commercial 
community” in that country. To take him from that sphere 
and put him in the post of umpire would be to place him in 
an invidious position. Being doubtful as to the propriety of 
choosing either a British subject or an American citizen, the 
British commissioner said he had refrained from officially re
ferring to natives of Great Britain; but he suggested, as 
among those whose character, reputation, independent station, 
and social position placed them above all suspicion, Lords 
Brougham, Truro, and St. Leonards, ex-Lord Chancellors of 
Great Britain; Mr. Justice Patteson, ex-judge of the Queen’s 
Bench; Thomas Babington Macaulay, George Grote, and 
Thomas Baring. At the same time he thought it was among 
foreigners, entirely indifferent to both countries, that an 
umpire should be selected.1

The American commissioner would not ex
Van Buren clude foreigners, and expressed his sense of 

the character and reputation of those whom 
the British commissioner had mentioned; but he was still 
deeply impressed with the difficulties of selecting one free from 
the objections which he had previously stated. As to the

1 Mr. Hornby to Mr. Upliam, September 27, 1853. (MSS. Dept, of State.)
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British subjects who had been suggested, he fully concurred 
in all that had been said concerning them, and, were the hear
ing in his own country, he should hardly object to some of 
them. But the American claimants had come a long distance 
to present their petitions, and might think it hardly equal if, 
in addition to this circumstance, the umpire should be taken 
from England. In the belief that it would, under the circum
stances, be more equal to select an umpire from America, the 
American commissioner sahl that he might name a gentleman, 
then on the Continent, but soon to return to London, who would 
compare favorably with anyone who had been mentioned, whose 
fame was achieved, and who had no ambition to gratify u ex
cept perhaps that of establishing a reputation for justice in 
both hemispheres.” He referred to Martin Van Buren, lately 
President of the United States, and he also named, as persons 
possessing an English as well as an American reputation, 
Bichard Bush, Washington Irving, Bussell Sturgis, and 
Thomas Aspinwall, formerly American consul at London and 
for twenty years a resident there.1

On the other hand, the British commissioner said that, while 
he was willing to admit the force of some of the observations 
as to the national feeling which might possibly arise in America 
regarding the fairness of decisions made in England, and at a 
distance from the residence of the American claimants, he 
could not admit as founded in reason or justified by experi
ence the implication either that England exercised so vast an 
influence on the rest of Europe as to l ender her capable, even 
if she were so inclined, of prejudicing the interests of the peo
ple of any other country in such questions as those involved 
in the claims about to be submitted to decision, or that, in so 
far as the illustrious foreigners whom he had named were 
concerned, her influence could in any instance warp their judg
ments or give their minds an undue or imfiroper bias, or that 
any consideration, public or private, could induce men of such 
high standing and universal fame to depart one hair’s breadth 
from that clear and straightforward course which an umpire 
should pursue. “It was this conviction,” continued the Brit
ish commissioner,
“which led me to submit their names to you, and it is an 
undoubted confidence in the integrity of the great men of your

1 Mr. Upham to Mr. Hornby, October 3, 1853. (MSS. Dept, of State.)
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country that induces sue to acquiesce in the nomination of Mr. 
Martin Van Buren, and I do so the more readily because I can
not but conceive that the man whom the citizens of so great a 
country as the United States should have deemed worthy to 
fill the part of Chief Magistrate and Euler, must likewise be 
worthy of the confidence of a nation whose laws, sympathies, 
and feelings are nearly identical with their own.

“Mr. Martin Van Buren’s career and character are so well 
known and esteemed in England, and his reputation as a states
man, a lawyer and a gentleman, is so firmly established here, 
that I do not hesitate to waive in his favor the more important 
of the objections which I felt myself justified in making to the 
appointment of an American to the office of umpire under flic 
convention constituting the commission; and in so far as he 
is concerned, 1 am willing to give up my own opinion on the 
expediency of choosing that officer from a class entirely indif
ferent by reason of nationality to the claimants of either country.

“In thus acquiescing in the nomination of one of the gentle 
men proposed by you, a countryman of your own, and also of 
one section of the claimants, I am actuated alone by the con
sideration of his high personal qualifications, my full reliance 
on your good faith, and my own desire to avoid the alternative 
provided by the convention in case of a disagreement between 
us on this important particular. To these considerations I look 
for my justification with my countrymen, feeling assured that 
in having acted on my own judgmeut for the best, I am en 
deavoring, so iar as it is in my power, to serve indifferently the 
real interests of both sets of claimants.”1

. . On the 13th of October 1853 the commis
DeCliVanBur°n ^ sloners wrote to Mr. Van Buren, who was then 

in Florence, apprising him of his selection as 
umpire and expressing the hope that he might be able so to act. 
On the 22d of October Mr. Van Buren replied, expressing his 
regret to find himself constrained to decline the appointment. 
He said:

“After spending the principal part of my life in the public 
service, I have for several years withdrawn myself not only 
from all personal participation in public affairs, but from at
tention to business of every description, save only what has 
been indispensable to the management of my private affairs. 
By adhering to this course I have secured to myself a degree 
of repose suitable to my age and condition, and eminently con
ducive to my happiness, and nothing could be more repug
nant to my feelings than to depart from it now. Still if the 
matters in contestation consisted of a single question, which I 
could dispose of by one decision, in case of difference between 
the commissioners, I would not under the circumstances feel

1 Mr. Hornby to Mr. Upham, October 11,1853. (MSS. Dept, of State.)
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myself at liberty to decline the responsibility of the umpirage. 
But my knowledge of the character of joint commissions like 
the present, and their almost invariable tendency to be kept 
on foot long after the expiration of the time first agreed upon 
for their conclusion, satisfies me that I ought not at my time 
of life to accept a trust which, besides exposing me to serious 
inconvenience, must control my personal movements for a con
siderable length of time, and may postpone my return to the 
United States to a period far beyond that which would be at 
present anticipated.”1

Mr. Van Buren having declined the post of 
Seiectionof^ Joshua umpjre? American commissioner proposed

’ in his place Joshua Bates, of London, of the 
firm of Baring Brothers & Go. “ Mr. Bates,” said the Ameri
can commissioner, “is an American-born citizen, who in early 
life gained such reputation for intelligence, energy, honorable 
character, and business acquirements as to cause a demand 
for his services in the leading banking house of this country 
and the world. His long residence in England in that posi
tion and his great success has established him here perma
nently as his adopted home, and has given him a standing and 
character that should impart full confidence to the claimants 
of both countries, as well as to the governments themselves, 
in the intelligence, integrity, and impartiality of his decisions.”2

In the nomination of Mr. Bates the British commissioner 
concurred, “having every confidence in his integrity and un
blemished reputation.” The nominee was at once notified of 
his selection, and duly accepted the trust; and, having received 
a commission,3 he attended the meeting of the commissioners

1 S. Ex. Doc. 103, 34 Cong. 1 sess. 456-457.
2 Mr. Upham to Mr. Hornby, October 31,1853. (S. Ex. Doc. 103, 34 Cong.

1 sess. 457.) _
3 “To all and singular to whom these presents shall come, greeting:
“Whereas, a convention was concluded and signed, at London, on the

eighth day of February, one thousand eight hundred and fifty-three, 
between the United States of America and her Britannic Majesty, for the 
adjustment of certain outstanding claims of citizens of either government 
against the other, by which it is provided that one commissioner shall be 
named by each of said governments, with power to investigate and decide 
upon such claims, and that the said commissioners shall name some third 
person to act as arbitrator, or umpire, in any case or cases on Avhich they 
may differ in opinion; and the honorable Nathaniel G. Upham having been 
appointed commissioner on the part of the United States, and Edmund 
Hornby, esquire, on the part of-her Britannic Majesty, and having been, 
severally, duly qualified and entered on the duties of their commission,



on November 14, 1853, and made and subscribed the solemn 
declaration required by the convention.* 1

J oshua Bates was born at Weymouth, Massachusetts, in 1788. 
At the age of fifteen he entered the countinghouse of Mr. Wil
liam B. Gray, an eminent merchant of Boston, and at one time 
the largest shipowner in America. After some years he was 
sent to Europe as Mr. Gray’s agent, and established his head
quarters in London. In the course of his business, Avhich often 
required him to visit the Continent, he attracted the favorable 
regard of Mr. Peter Caesar Labouehere, a connection of the 
Barings and head of the house of Hope & Co., of Amsterdam. 
Through Mr. Hope he became associated in business with one 
of the Barings, and in time was admitted as a partner in the 
house of Baring Brothers & Co., in which he at length became 
the senior member and acquired bis large fortune. In more 
than one conjuncture his position, due not only to his extensive 
connections in business, but also to his high personal character,

and on the thirty-first day of October, 1853, having agreed on Joshua 
Bates, esquire, of London, as arbitrator, or umpire:

“Now, therefore, be it known that we, the undersigned commissioners, 
reposing especial trust and confidence in the impartiality, integrity, and 
ability of said Joshua Bates, esquire, do hereby, by virtue of the authority 
invested in us as aforesaid, appoint him arbitrator, or umpire, under said 
convention, and do authorize and empower him to execute and fulfill the 
duties of said office, with all the powers and privileges connected there
with, according to the provisions of the convention.

“In witness whereof, we have hereunto severally affixed our signatures 
this thirty-first day of October, one thousand eight hundred and fifty-three.

“Nathaniel G. Upiiam,
“Commissioner on the part of the United States.

“Edmund Hornby,
“Commissioner on the part of Great Britain”

(S. Ex. Doc. 103, 34 Cong. 1 sess. 19. )
1 “I hereby solemnly declare that I will impartially and carefully exam

ine and decide, according to the best of my judgment and according to 
justice and equity, without fear, favor, or affection to the government of 
the United States or of her Britannic Majesty, all such claims as may be 
submitted to me as arbitrator or umpire by the commissioners of the said 
governments appointed for the adjustment of certain claims on the part 
of citizens of either of the said governments against the other, under a 
convention signed at London, February eight, one thousand eight hundred 
and fifty-three.

“In witness whereof, I have, this fourteenth day of November, made and 
subscribed this solemn declaration.

“Joshua Bates.”
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(S. Ex. Doc. 103, 34 Cong. 1 sess. 20.)
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enabled him to contribute to the good relations between the 
country of his birth and that of his adoption. In 1852 he gave 
the first effective impulse “to the foundation on a broad basis 
of the Boston public library by a gift of $50,000, which he 
afterward more than doubled by the purchase and donation of 
books.”1 The reading room in the new Boston public library, 
as was that in the old, is called Bates Hall, in memory of Joshua 
Bates. There are also two portraits of him in the library, one 
of which hangs in the trustees7 room.2 3 It may be remarked 
that Mr. Bates’s only child, a daughter, was the wife of M. Van 
de Weyer, the Belgian minister in London, who was suggested 
by the British commissioner as a desirable person for umpire.

As umpire, Mr. Bates, if possible, more than fulfilled tbe 
expectations formed of him, and materially contributed to the 
happy results of the commission. On many of the most 
important and delicate questions before the board it became 
his duty to give the final decision. Though this circumstance 
rendered his labors arduous and his responsibility great, he 
decided all questions that came before him with promptitude, 
and with a sound, impartial, independent judgment, and, 
although provision was made by the convention for the com
pensation of the umpire, he declined to receive for his services 
any remuneration whatever.

On the part of the United States thecorn- 
The Commissioners, missioner was Nathaniel G. Upham, of New 

Hampshire, a neighbor of President Pierce, 
by whom he was appointed, by and with the advice and con
sent of the Senate, on March 23, 1853. Mr. Upham was a 
native of New Hampshire, having been born at Deerfield on 
January 8, 1801; he died at Concord in 1869. A graduate of 
Dartmouth College, he adopted the profession of the law, and 
was for some years a judge of the supreme court of New 
Hampshire. Besides acting as commissioner under the pres
ent convention, he was umpire of the commission under the 
treaty between the United States and New Granada of Sep
tember 10, 1857.

On the part of Great Britain the commissioner was Edmund 
Hornby, who was appointed by the Queen on August 26,1853.

1 A Memorial of .Joshua Bates from the City of Boston: Boston, 1865.
3 Handbook of‘the New Public Library in Boston, 73.



Mr. Horuby was trained to tbe law and admitted as a bar
rister. In 1855, after his service under the present convention, 
he was appointed a commissioner on behalf of England to con
trol the expenditure of the Turkish loan. He also became 
judicial assessor to the British consulate-general at Constanti
nople. During the Crimean war he was sole arbitrator in all 
questions arising between the British Government and the 
contractors for supplies to the army iu the East. Prom 1857 
to 1864 he was judge of the supreme consular court of the 
Levant at Constantinople. In 1862 he was knighted, and in 
1865 he became judge of the British supreme court of China 
and Japan. He was retired on a pension in 1876, and has 
lately died. His last published work was a pamphlet contain
ing an interesting plan for an international court of arbitration.1 
The object of the tribunal, as described by the author, would 
be not only to decide particular disputes, but also to build up 
the system of international law. In this aspect the tribunal 
would form a college as well as a court. For the purpose of 
constituting it, nations would be divided into three classes, 
according to their respective resources. Each nation would 
be invited to nominate, for a period of at least ten years, a 
member, not necessarily of its own nationality and not as its 
representative, but as a person possessing proper qualifications 
for membership. It would be left open to nations of the second 
and third classes to nominate or npt while adhering to the 
scheme. The locality of the tribunal should be permanent, 
and on quasineutral ground, such as Switzerland. Its site 
should be declared extraterritorial, and its members and staff 
in' ©sted with ambassadorial privileges. The members should 
have the title of seuators or of jurisconsults, preferably the 
former, and rank next to sovereign rulers; and they should 
choose from their number a president annually, by secret bal
lot, the person so chosen to be eligible for reelection by a two- 
thirds vote. They should be absolved from allegiance to any 
earthly power, and forbidden to accept during life any title, 
rank, decoration, or place from any one. For at least nine 
mouths in each year they should reside at or near the seat of 
the tribuual; their salaries should not be less than £10,000 a 
year, and, if not renominated, they should receive a retiring

'An International Tribunal, by Sir Edmund Hornby: London 1895
5627------26 ■
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pension of £3,000. The tribunal should also have a chief sec
retary, appointed for life, but removable by a two-thirds vote 
of the senators. This secretary would have charge of the gen
eral staff; his salary should be £5,000 and his retiring pension 
£2,500. All expenses of the tribunal, including the cost of suit
able buildings, should be paid out of a common fund, to which 
each first class power should contribute the same amount, and 
the second and third class powers each a half and a third as 
much, respectively. To the tribunal so created and maintained 
would be referred “any and every question between the adher
ing powers on every failure by ordinary diplomatic effort to 
effect a settlement.” When necessary, a committee of the 
senators, not including the nominees of the parties interested, 
might establish a modus vivendi pending a final decision. This 
decision should represent the absolutely free judgment of each 
senator, and in order to avoid the exercise of personal influence 
by one arbitrator over another in the rendition of final judg
ments, each senator should, after the discussions were ended, 
himself prepare a draft judgment which would be deposited in 
a common receptacle, like the Lion’s Mouth at Venice, from 
which it would be taken and printed anonymously. Each 
senator, after he had been furnished with printed copies of 
all the draft judgments, would then settle and prepare his 
own final judgment, which would be deposited and printed in 
the same manner as the draft. The majority would become 
the judgment of the tribunal. The publication of the several 
judgments, unsigned or signed, would be within the control 
of the tribunal. If, in case each adhering nation should 
nominate a member, the number of senators should become 
very large, a tribunal of first instance might in each case be 
formed of seven members, two of whom should be of the nation
ality of the disputants, the judgment of such tribunal to be 
subject to the revision of the rest of the senators. Such was 
Sir Edmund Hornby’s “broadoutline of an international court 
or college for the determination of disputes between nations, 
and for the gradual development of a system of international 
law.”

The commissioners appointed as secretary or clerk Nathan
iel L. Upham.

The convention provided that the commis- 
The Agents. sioners should, if required, hear “one person 

on each side, on behalf of each government, as 
counsel or agent for such government, on each and every

402 INTERNATIONAL ARBITRATIONS.
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separate claim;” and each government was authorized uto 
name one person to attend the commissioners as agent on its 
behalf, to present and support claims on its behalf, and to 
answer claims made upon it, and to represent it generally in 
all matters connected with the investigation and decision 
thereof.” To discharge this duty on the part of the United 
States President Pierce, on the 19th of April, 1853, appointed 
John Addison Thomas, of New York.1

Mr. Thomas, who was born in Tennessee in 1811, graduated 
at West Point, where he was successively an assistant instructor 
in infantry tactics, assistant professor of geography, history, 
and ethics, and commandant. In 1846 he resigned a captaincy 
in the Army to practice law in New York City. Later in the 
same year, the Mexican war having broken out, he became 
colonel of the Fourth New York Begiment; but it was not mus
tered into service. After serving as agent under the present 
convention, he became Assistant Secretary of State of the 
United States, a post which he held till April 4,1857.

As agent on the part of Great Britain, the Queen appointed 
James Hannen, whose commission bore date November 16,1853, 
and whose recent death has deprived the English bench of one 
of its most illustrious members.

1 His commission was as follows:
“Franklin Pierce, President of the United States of America, to all who 

shall see these presents, greeting:
“Know ye, that reposing special trust and confidence in the integrity 

and ability of John A. Thomas, of New York, I do appoint him to be agent 
of the United States under the convention with her Britannic Majesty of 
February 8, 1853, on the subject of claims, and do authorize and empower 
him to execute and fulfil the duties of that office according to law.

“And to have and to hold the said office with all the powers, privileges, 
and emoluments thereunto of right appertaining unto him, the said John 
A. Thomas, during the pleasure of the President of the United States.

“ In testimony whereof I have caused these letters to be made patent 
and the seal of the United States to be hereunto affixed.

“Given under my hand, at the City of Washington, the nineteenth day 
of April, iu the year of our Lord one thousand eight hundred and fifty- 
three, and of the independence of the United States of America the seventy- 
seventh.

“Fkanklin Pierce.
“By the President:

“William L. Marcy,
“Secretary of State.”

(S. Ex. Doc. 103, 34 Cong. 1 sess. 19.)
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It is proper here to state that in various 
Private Counsel, cases the commissioners heard private counsel 

for claimants, such counsel being introduced to 
the board by the agent of the government of which the claim 
ant was a citizen. Among the counsel who so appeared were 
Messrs. Cairns, Eeverdy Johnson, J. G. Bancroft Davis, and 
Rolt, Q. C.

The office of the commission was established 
Organization of Com- ^ g Wellington Chambers, Lancaster Place,

Waterloo Bridge, London. Here the commis
sioners, on September 15,1853, held their first formal meeting. 
At this meeting they exchanged their commissions and, after 
subscribing the declaration required by the convention1 and 
deliberating on the question of an umpire, they severally ad
dressed to their respective governments a communication, 
stating the time and place of the meeting and requesting that 
notice be given to claimants of the pendency of the commission. 
At a subsequent session of the board it was determined that 
meetings would be held daily from 12 to 3 o’clock until other
wise ordered. Buies also were adopted for the regulation of 
business and the government of procedure.

Several cases were partially heard before 
Cooperation of Um- the umpire was selected. Subsequently, when 

pire and Commis- cer^ain cases were finally heard and the com
missioners were unable to agree, the umpire 

attended and the cases were argued before him. In many cases, 
however, the hearing was held by the commissioners in the first

1 “We, the undersigned commissioners, appointed in pursuance of a con
vention for the adjustment of certain claims of citizens of the United States 
on the British government, and of British subjects on the government of 
the United States, concluded at London the eighth day of February, one 
thousand eight hundred and fifty-three, do severally and solemnly declare 
that we will impartially and carefully examine and decide, to the best of 
our judgment and according to justice aud equity, without fear, favor, or 
affection to our countries, upon all such claims as shall be laid before us 
on the part of the governments of the United States and of her Britannic 
Majesty respectively.

“In witness whereof we have, this fifteenth day of September, one thou
sand eight hundred and fifty-three, made and subscribed this our solemn 
declaration.

“Nathaniel G. Upham,
“Commissioner on the part of the United States. 

“Edmund Hornby,
“ Commissioner on the part of her Majesty.”

(S. Ex. Doc. 103, 34 Cong. 1 sess. 14.)
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instance in the presence of the umpire.1 The convention ex
pressly required that the umpire should, if required, hear one 
person on each side, on behalf of each government, and that 
he should consult with the commissioners before rendering 
Ins final decision. This provision, or rather the wise practice 
under it, made the umpire substantially a member of the com
mission and did much to obviate the inconveniences, the delays, 
the double arguments, the waste of effort, the temptation to dis
agree, and the opportunity and incentive to claimants to attempt 
to concentrate personal influence, that generally and to some 
extent inevitably result from having two or four commis
sioners and an umpire, instead of a board of three ori*five 
commissioners.

Jurisdiction of the The jurisdiction of the commission embraced,
Commission. a.s was defined in Article I. of the conven

tion, “all claims on the part of corporations, 
companies or private individuals, citizens of the United States, 
upon the government of her Britannic Majesty, and all claims 
on the part of corporations, companies or private individuals, 
subjects of her Britannic Majesty, upon the government of 
the United States, which may have been presented to either 
government for its interposition with the other since the sig
nature of the treaty of peace and friendship, concluded between 
tlie United States of America and Great Britain at Ghent, on 
the 24th of December, 1814, and which yet remain unsettled, 
as well as any other such claims, which may be presented 
within fili(‘ time specified in Article III. hereinafter.” By 
Article III., to which reference was thus made, it was provided 
that “every claim” should be “presented to the commissioners 
within six mouths from the day of their first meeting, unless 
in any case where reasons for delay shall be established to the 
satisfaction of the commissioners or of the arbitrator or umpire, 
in the event of the commissioners differing in opinion there
upon ; and then, and in any such case, the period for presenting 
the claim may be extended to any time not exceeding three 
months longer.” It was expressly agreed “ that no claim aris
ing out of any transaction of a date prior to December 24, 
1814,” should be admissible under the convention. The com
missioners were required to examine and decide every claim 
-within one year from the day of their first meeting; and they, 
and, in case they differed, the umpire, were empowered “to

1 S. Ex. Doc. 103, 34 Cong. 1 sess. 44, 46, 48.
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Provision as to 
Expenses.

decide in each case whether any claim has or has not been 
duly made, preferred, and laid before them, either wholly, or 
to any and what extent, according to the true intent and
meaning of this convention.”

In the investigation and decision of claims 
Procedure. the commissioners were authorized to proceed 

in such order and in such manner as they 
might think proper, but upon such evidence or information 
only as should be furnished by or on behalf of their respective 
governments j and they were bound to receive and peiuse all 
written documents or statements which might be presented to 
them by or on behalf of their respective governments in sup
port of or in answer to any claim. All decisions of the com
missioners or the umpire were required to be in writing, and 
to be signed by them respectively, and were to be final and 
conclusive on each claim decided by them.

It was provided that all sums awarded by 
the commissioners, or by the umpire, on ac 
count of any claim should be paid by the one 

government to the other, as the case might be, within twelve 
months after the date of the decision, without interest, and 
without any deduction, except that the whole expenses of the 
commission, including contingent expenses, should be defrayed 
by a ratable deduction on the amount of the sums awarded, 
provided always that such deduction should not exceed the 
rate of 5 per cent on the sums awarded, any deficiency to be 
defrayed by the two governments in equal moieties. As to the 
amount of the expenses, the convention provided that, while 
each government should pay its own commissioner, the salary 
of each commissioner should be the same and should not 
exceed $3,000, or £G20, a year; that the salary of the umpire 
should be determined by mutual consent at the close of the 
commission; aud that the salary of the clerk should not exceed
$1,500, or £310, a year.

As frequently happens in such cases, the 
Extension of the amount 0f business that came before the com- 

Comnussion. missjon was much larger than was anticipated. 
From the 15th of September 1853 to the 12tli of June 1854 the 
commission held sixty-seven sessions, and on the latter day 
“took into consideration the propriety of requesting from the- 
two governments an extension of the time originally assigned 
for the termination of the commission, the better to enable them

406
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to dispose of the very great and unanticipated amount of busi
ness which had devolved upon them; and a letter was drawn 
up by them to the American minister, and to her Majesty’s 
principal secretary of state for foreign affairs, recommending 
the extension of the commission for four months.” In conse
quence of this representation, Mr. Marcy, Secretary of State, 
and Mr. Cramp ton, British minister, concluded at Washington 
on July 17, 1854, a convention extending the existence of the 
commission for a period not exceeding four months from the 
15th of the following September, should such extension be 
deemed necessary by the commissioners, or by the umpire, in 
case of their disagreement. But it was agreed that nothing 
in the new convention should in anywise alter or extend the 
time originally fixed for the presentation of the claims.

After June 12, 1854, the commission held 
Commission sixty-seven sessions more, making m all from 

the day of its first meeting a hundred and 
thirty-four sessions. Its last meeting was on January 15,1855. 
On that day the commissioners met with the umpire for the 
consideration of claims remaining undisposed of. This purpose 
was accomplished by the announcement of the umpire’s deci
sion in two cases. Directions were given for the collection of 
all accounts and expenditures incurred during the sittings of 
the commission, and for the completion of its records and pro
ceedings. The joint report of the commissioners to each of the 
two governments was then drawn up and signed, and the busi
ness of the commission terminated.

The whole number of claims presented to the 
American claims, commission was 115. Of these, some of which 

embraced numerous items, 75 were against the 
United States and 40 against Great Britain. Of their gross 
amount no computation was made, and none is possible from 
the records, but it reached far into the millions. Of the Ameri
can claims against Great Britain, 12 were allowed, 27 dismissed, 
and 1 withdrawn. In the claims that were allowed, 2 of the 
awards were by the commissioners and 10 by the umpire. Of 
the 27 claims that were disallowed, 23 were dismissed by the 
commissioners and 4 by the umpire. The total amount awarded 
to American claimants was $329,734.16, or, at the rate of ex
change established by the commissioners of $4.84 to the pound 
sterling, £68,131 7£d. "

The grounds of dismissal, in the cases in which any were
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assigned, were various ; but, except in certain cases where the 
umpire delivered opinions, they were stated in such manner as 
to disclose nothing of the reasoning. Of the claims that were 
allowed, two were for customs duties improperly collected, in 
one case at the Bay of Islands, in New Zealand, in 1840 and 
1841, and in the other at Halifax in 1822. In the latter case 
the vessel, which had put in merely on her way to a market, 
was required to enter and pay duties, and was thus forced to 
dispose of her cargo at a loss. Three claims were allowed on 
account of wrongful seizures of vessels on the charge of being 
engaged in the slave trade; three for the wrongful seizure of 
vessels engaged in the fisheries adjacent to the coasts of British 
North America; and one for the capture of an American ves
sel by a British ship of war on March 5, 1815, when peace ex
isted by the terms of the Treaty of Ghent at the place where 
the seizure occurred. The three remaining cases in which 
awards were made in favor of American claimants were those 
of the brigs Creole and Enterprise, and the schooner Hermosa. 
These belonged to a series of cases which at the time of their 
occurrence produced much excitement in the United States, 
especially in the South, and threatened serious international 
complications.

In 1831 the American brig Comet, while on 
Cases of “ Comet” and a VOyage from Alexandria, then in the District 

Encomium. ^ Columbia, to New Orleans, with a cargo of 
slaves, the property of American citizens, was wrecked on the 
Bahama banks. The slaves were saved and carried to the 
island of New Providence, where they were libeled for for
feiture under the British acts prohibiting the slave trade. 
The libel was dismissed by the court, but the governor on his 
own authority declared the slaves to be free, and refused to 
permit the owners to take them from the island. Mr. Van 
Buren, who was then minister to England, was instructed to 
lay the case before the British Government, with a strong 
expression of confidence that the action of the governor would 
be disavowed. On February 25, 1832, Mr. Van Buren pre
sented the case to Lord Palmerston, and asked that the slaves 
be ordered to be restored and that a reasonable indemnity be 
paid for their detention. The case was referred to the law 
officers for their opinion, but though often urged to do so the 
British Government failed to reply to Mr. Van Buren’s note. 
In February 1833 the American brig Encomium, while on a
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voyage from Charleston to New Orleans, with 45 slaves on 
board, was wrecked at nearly the same place as the Comet. 
The slaves were saved and taken to Nassau, where they were 
liberated by the police magistrate against the protest of the 
United States consul. On the 2d of August 1834 Mr. Yail, 
who was then charge d’affaires of the United States in London, 
was instructed by Mr. Forsyth, then Secretary of State, to 
press for an answer to Mr. Yan Buren’s note in the case of the 
Comet, and also to call attention to the case of the Encomium.

On the 11th of May 1835, no answer in these 
Cases of the “Enter- cases having been received, Mr. Yail renewed 

prise” and the ^ subject, and also presented the case of the 
brig Enterprise, which while on a voyage irom 

Alexandria to Charleston in 1835, with 73 slaves on board, was 
driven from her course by stress of weather and compelled to 
put into the port of Hamilton, in Bermuda, for provisions. On 
her arrival there she was seized by the colonial authorities, but 
was afterward released. The customs authorities however de
tained the ship’s papers, in order to learn the pleasure of the 
governor, and in the mean time a writ of habeas corpus, issued 
by the chief justice, was served on the master, requiring him to 
produce the slaves, who on disembarking were taken from his 
custody and set at liberty. Mr. Yail, in bringing the occur
rence to the notice of the British Government, said it was the 
third case “of an American vessel, pursuing a voyage recog
nized as lawful by the legislation of the United States, and by 
all the principles of public law, forced, by act of God, to seek? 
in a British port, a refuge from the tempest, relief from star
vation for her crew and passengers, and that aid, protection, 
and hospitality,” which were due to the distressed mariner 
and the property in his charge, and which were in these cases 
denied. On November 13, 1835, Lord Palmerston stated that 
it had been decided to refer the whole subject to the judicial 
committee of the privy council. In 1836 Mr. Stevenson, who 
had become the diplomatic representative of the United States 
in England, twice pressed for a decision, his second note 
bearing date December 13. On the 7th of February 1837 the 
Senate of the United States adopted a resolution, which was 
offered by Mr. Calhoun, asking the President for the correspond
ence “in relation to the outrage committed on our flag and the 
rights of our citizens, by the authorities of Bermuda and New 
Providence, in seizing slaves on board the brigs Encomium
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and Enterprise, engaged in the coasting trade, but Which were 
forced by shipwreck and stress of weather into the ports of 
those islands ” To this resolution the President replied on 
the 13th of the same month, transmitting the correspondence.1 
In 1840 the Senate adopted a resolution declaring that, where 
a vessel on the high seas, in time of peace, engaged in a lawful 
voyage, was forced by stress of weather or other unavoidable 
circumstance into the port of a friendly power, the country 
to which she belonged lost u none of the rights appertaining to 
her on the high seas, either over the vessel or the personal 
relations of those on board.”

On the 19th of October 1840 the American schooner Hermosa, 
bound from Richmond, Virginia, to New Orleans, with a cargo 
of 38 slaves belonging to a citizen of the United States, was 
wrecked on the key of Abaco. Wreckers came alongside and 
took off the master and crew and the slaves, and against the 
wishes of the master, who desired to goto a port in the United 
States, proceeded to Nassau, where certain magistrates in uni
form, who represented themselves as officers acting under the 
orders of the civil and military authorities, and who were accom
panied by armed soldiery, came out to the vessel, and taking 
forcible possession of the slaves transported them in boats to 
the shore, where after some judicial proceedings they were set 
free, against the remonstrance of the master of the Hermosa 
and of the American consul.

u The excitement created by these incidents
Case of the Creole. cujmiua^ec[ ju the case of the brig Creole, which
sailed from Hampton Roads for New Orleans on the 27th of 
October 1841, having on board 135 slaves. On the night of 
the 7tli of November a portion of the slaves revolted, wounded 
the master, chief mate, and two of the crew, and murdered one 
of the passengers, and having secured possession of the vessel 
ordered the mate, under pain of death, to steer for Nassau, 
where the brig arrived on the 9th of November. At first the 
governor, on the request of the United States consul, sent a 
file of soldiers on board for the purpose of preventing the escape 
of the slaves and securing the murderers. But soon afterward 
he summoned the consul to attend him, and in the presence of 
the council, who were then in session, announced that they had 
come to the conclusion (1) that the courts of law had no juris-

S. Ex. Doc. 174, 24 Cong. 2 sess.
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diction over the alleged offenses; (2) that, as an information 
had been lodged before him charging that a murder had been 
committed on the vessel on the high seas, it was expedient that 
the charge should be investigated, and that any persons found 
to be implicated should be detained at Nassau to await the 
instructions of the British Government; and (3) that, so soon as 
the examination should be completed all persons on board the 
vessel not implicated in the alleged offenses must be released 
from further restraint. An examination was begun on the 9th 
of November, but on the 10th it was postponed till the I2tli, 
when without any explanation it was abruptly terminated. On 
the morning of that day the consul received information that 
an attempt would be made to liberate the slaves by force. The 
Americans in port had determined to furnish the necessary aid 
to send the Creole and negroes to New Orleans, and the officers 
and crews of two other American vessels had united with her offi
cers, men, and passengers for that purpose; but, in the presence 
of a great concourse on shore, a large number of colored per
sons armed with bludgeons went out in boats to the brig and 
anchored near by, and some of the clubs were passed on to 
the slaves. At this conjuncture the attorney-general, accom
panied by other colonial officers, went on board. The slaves 
identified as implicated in the mutiny were sent ashore, and 
the rest being called on deck were told by the attorney-gen
eral that they were free and at liberty to go wherever they 
pleased. Assisted by the magistrates, they were transported 
to the shore and conducted to the superintendent of police, by 
whom their names were registered. They were thus forcibly 
taken from the custody of the master and liberated.

In the cases of the Comet and Encomium, which respec
tively occurred in 1831 and February 1833, Great Britain m 
the latter part of President Van Buren’s administration paid an 
indemnity of $116,179.02.' But in the cases of the Enterprise, 
Hermosa, and Creole, which occurred after A ugust 1,1834, when 
the act of Parliament of August 28, 1833,2 for the abolition of 
slavery in the British colonies took effect, the British Govern
ment refused to acknowledge any liability on the ground that 
the slaves on entering British jurisdiction became free. The 
United States, on the other hand, maintained that it a vessel

1 H. Ex. Doc. 242, 27 Cong. 2 sess.; Act of Feb. 18, 1843, o Stats, at L. 

601.
2 3 and 4 William IV. ch. 73.
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were driven by necessity to enter the port of another nation 
the local law could not operate so as to affect existing rights 
of property as between persons on board, or their personal 
obligations or relations under the law of the country to which 
the vessel belonged. In the case of the Creole this argument 
was emphasized by the fact that the vessel was brought into 
British jurisdiction by means of a crime against the law of the 
flag. The case gave rise to animated discussions in the Brit
ish Parliament as well as in the Congress of the United States, 
and came near breaking up the negotiations between Mr. 
Webster and Lord Ashburton in 1842.1 The decision of the 
umpire sustained the position of the United States.

Of the 75 British claims against the United 
British Claims. States, 19 were allowed, 52 dismissed, and 4 

withdrawn. On the claims that were allowed, 
9 awards were made by the commissioners and 10 by the 
umpire. Of the claims that were dismissed, 43 were disal
lowed by the commissioners and 9 by the umpire. The total 
amount of the awards against the United States was 
$277,102.88, or £57,252 13s. 4d.

In most of the British cases in which the commissioners 
concurred, the grounds of their decisions, in allowing or re
jecting claims, were not disclosed $ but where the umpire was 
required to decide, his opinions were almost always formally 
stated. Some of these opinions, just as in the case of the 
American claims, related to important cases and important 
questions. Among these may be mentioned the Florida and 
Texas bonds cases, the case of Alexander McLeod, whose ar
rest and trial in New York in connection with the destruction 
of the steamer Caroline had created serious complications,2 and 
the case of the Messrs. Laurent, involving the question of 
domicil as affecting the right to governmental intervention.

Comprehensiveness ** ^ 1,6611 Se6n t,lat 110 cl:lim “arising Out 
of the Settlement. °* anv transaction of a date prior to December 

24, 1814,” was admissible under the conven
tion. Beginning with this date as a starting point, the high 
contracting parties by Article V. of the convention engaged

■Curtis’s Life of Webster, II. 54, 99, 104, 119, 120-122; BentonV Thirty 
Years’ View, II. 409; Philliruoie, International Law, IV. 14; Webster’s 
Works, VI. 303; Opinion of Legnrt, At. Gen., 4 Op. 98; Br. and For State 
Papers (1841-42), XXX. 181; Wheaton, Rcvne Franfaise et fitrangere, IX. 
345; Calvo, Droit Int., 3d ed. II. 269; Abdy’s Kent (1878), 149.

“Curtis’s Life of Webster, II. 53, 61, 62, 64, 69, 85.
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Case of the Schooner 
“Lord Nelson.”

to consider the result of the commission “as a full, perfect and 
final settlement of every claim upon either government arising 
out of any transaction of a date prior to the exchange of the 
ratifications of the present convention;77 and further engaged 
“ that every such claim, whether or not the same may have been 
presented to the notice of, made, preferred, or laid before the 
said commission, shall, from and after the conclusion of the 
proceedings of the said commission, be considered and treated 
as finally settled, barred, and thenceforth inadmissible.77 The 
result of these stipulations was that every claim against either 
government, whether presented to the commission or no, 
arising out of any transaction between December 24,1814, and 
July 26, 1853, was either settled and determined or rendered 
inadmissible as a subject of future international action.

Among the claims submitted to the commis
sion was one of the Hon. James Crooks, owner 
of the schooner Lord Nelson. It appeared that 

the Lord Nelson was on June 5, 1812, thirteen days before the 
declaration of war by the United States against Great Britain, 
seized on Lake Ontario by the United States brig Oneida for 
an alleged breach of the embargo laws and taken to Sacketts 
Harbor, where after war was declared she was condemned 
and sold as a prize and the proceeds paid into court. After 
peace, Mr. Crooks claimed his property as having been cap
tured in time of peace, and the court in 1818 ordered the pro
ceeds to be paid over to him, when it was found that the clerk 
in whose custody the money was had absconded, leaving no 
assets. The claimant sought to bring his demand within the 
period covered by the convention by founding it, not on the 
original seizure of the vessel, but on the failure of the United 
States to make effective the judicial decree of 1818. The um
pire held that the claim was not within the jurisdiction of the 
commission, the transaction in which it originated having 
taken place at a time not covered by the convention.1

The commission had jurisdiction of all claims 
Presentation of Claim << which may have been presented to either

tothTotherUM-ec- &overiiment f°r its interposition with the other77 
essary. between December 24,1815, and the expiration

of the period prescribed by the convention for 
the presentation of claims to the commissioners; and by one 
of the standing rules of the com mission it was declared that

MSS. Dept, of State.
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claims “ presented to the commissioners by the agents of either 
government will be regarded as presented by their respective 
governments, in accordance with the provisions of the conven
tion.” Under these provisions the commission exercised juris
diction without regard to the fact that the claim had or had 
not been presented by one government to the other. In the 
Texas bond cases the agent of the United States argued that 
the claim was legally against the State of Texas, and as such 
was not intended by the two governments to come within the 
jurisdiction of the commission; and as moral evidence in sup
port of this contention he adverted to the fact, as also did the 
American commissioner, that the claim had not been brought 
to the notice of either government, or made a matter of corre
spondence between them, or included in any list of unsettled 
claims at the date of the convention, but was presented by the 
claimants to the foreign office in London after the commission 
met, and was transmitted by the foreign office to the British 
agent. The cases were ultimately refeired to the umpire, the 
commissioners having differed on the various questions in
volved. In the printed report of the proceedings the awards 
of the umpire in these cases are not given; but it is stated 
that he dismissed the claims on the ground “that cases of this 
description were not included among the unsettled claims that 
had received the cognizance of the governments, or were de
signed to be embraced within the provisions of the conven
tion.”1 Had this language been used by the umpire it could 
hardly have been construed, in direct opposition to the explicit 
provisions of the convention, to mean that a claim must have 
been presented by one government to the other in order to 
bring it within the jurisdiction of the commission. But the 
printed report of the umpire’s decision in these cases is inac
curate. His formal awards are on hie, and in the one case, that 
of the Executors of James Holford, No. 14, British docket, he 
held that the claim could not be entertained, “it being for 
transactions Avith the Independent Republic of Texas, prior 
to its admission as a State of the United States;” while in the 
other, No. 15, British docket, he held that the claimants, the 
Messrs. Dawson, of Baltimore, had “no right to claim before 
this commission, being according to the law of nations citizens

S. Ex. Doc. 103, 34 Cong. 1 sess. pp. 396, 426.
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of the United States and not British subjects,’7 and that,“ were 
they British subjects, the claim being for transactions with 
the Independent Rejmblic of Texas, before it became a State 
of the United States, the claim cannot be entertained by this 
commission.”1 Jurisdiction was therefore exercised by the 
commission in dismissing both cases on the merits.

In the case of William Crooks and others against Great 
Britain, in which the claim first assumed an international 
aspect when it was presented through the American agent to 
the commission, it never having been the subject of diplomatic 
action, it was held that though the case was, in respect of the 
manner of its presentation, within the commission’s cognizance, 
it was, as a matter improper for international adjustment, out
side of their jurisdiction, no instance having been found “of 
the interference of government with the question of ordinary 
heirship and succession of estates in other jurisdictions.”2 In 
other words, it was held that though a claim might, in respect of 
the date of its origination and the time and manner of its pres
entation, be clearly within the jurisdiction of the commission, 
it might in its nature be an improper subject for diplomatic 
action and therefore unlit for the consideration of an interna
tional tribunal.

In the Florida bond cases, in which the claim was first made 
against the United States when it was presented by the British 
agent to the commission, the claim was decided on its merits 
and dismissed.3

The total expenses of the commission, iuclud-
Payment of Commis- • ^ saiariers 0f the commissioners during

sion s Expenses. °
the time of actual session, were £2,588 16s. 6d. 

The umpire refusing to receive any compensation, the com
missioners left it to the two governments to say when their 
salaries should commence and terminate, and what traveling 
expenses, if any, should be allowed. By the civil and diplo
matic appropriation bill of March 3,1855, Congress granted to 
the American commissioner and agent each the sum of $12,000 
for their services and expenses.4

1 MSS. Dept, of State.
2 S. Ex. Doc. 103, 34 Cong. 1 sess. 169.
3 S. Ex. Doc. 103, 34 Cong. 1 sess. 165.
4S. Ex. Doc. 103, 34 Cong. 1 sess. 80-81.
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^ . The following is a list of claims before the
List of Claims Before . . , . ,, . . .

the Commission commission, showing the subject and the final
disposition of each one:

American claims on Great Britain.

1. U. L. Rogers & Brothers, for return of customs duties assessed in 
the Bay of Islands, New Zealand, in 1840 and 1841. Presented October 
21, 1853; heard November 28; further affidavits filed February 23, 1854; 
further beard February 27, and submitted. On November 4 the commis
sioners disagreed as to the amount to be allowed; on December 7 the 
umpire awarded $7,676.96.

2. Schooner Fidelity, Thomas Tyson owner, for seizure of the vessel at 
Sierra Leone on a charge of smuggling. Presented January 24, 1854; heard 
March 23 and submitted. On October 11, it appearing that the vessel was 
discharged after a brief detention and that there was probable cause for 
the seizure, the claim was disallowed.

3. Bark Jones, P. J. Farnham & Co. owners, for seizure at St. Helena 
on a charge of being concerned in the African slave trade and for assess
ment of costs on the vessel at Sierra Leone and sale of vessel and cargo. 
Presented October 31, 1853; further papers presented November 28; heard 
March 17 and 18, 1854; further affidavits filed April 11 and May 15. April 
22 the commissioners, being unable to agree, severally delivered their opin
ions, which were placed on file, and the case was committed to the decision 
of the umpire. On November 29 the umpire awarded to the owners of 
the Jones the sum of $96,720, and to sundry persons for ventures of goods 
therein as follows, viz: to James Gilbert, the master, $1,863; to Ebenezer 
Symonds, the mate, $842; to F. Sexton, the supercargo, $1,200; amounting 
in all to the sum of $100,625.

4. Brig Cyrus, Peter C. Dumas owner, for seizure and detention of the 
vessel by the brig of war Alert, on a charge of being concerned in the 
slave trade. Presented March 14, 1854; heard August 2 and submitted; 
November 25, disallowed.

5. Schooner John, Reuben Shapely owner, for capture of the vessel by 
the British ship of war Talbot, March 5, 1815, after the close of the war, 
when peace existed by the terms of the Treaty of Ghent in the latitude 
where she was seized. Presented March 14, 1854; heard May 10, and sub
mitted. November 4 the commissioners disagreed on the amount of dam
ages, and it was referred to the umpire. November 29 the umpire awarded 
the sum of $13,608.22.

6. Schooner Levin Lank, James Sullivan owner. This vessel was sold by 
her master and lessee to foreign persons on the coast of Africa. She was 
afterward seized and condemned at St. Helena for being concerned in the 
slave trade. Claim was made for her before the commission by her orig
inal owner. Presented March 14, 1854; heard August 16 and submitted; 
November 25, disallowed.

7. Brigantine Volusia, John W. Disney and John Graham owners, for her 
seizure in 1850, by the British steamer Rattler, while on a voyage from Rio 
de Janeiro, on a charge of being concerned iu the slave trade, and for her 
condemnation for having false papers. Presented March 14, 1854; heard 
July 5 and submitted; further papers filed by leave July 8. November 25
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the commissioners disagreed on the allowance of the claim, and it was 
referred to the umpire, who heard it November 27, and on December 1 
disallowed it.

8. The Only Son, Fuller & Delano owners, for compelling the vessel to 
he entered at Halifax and to pay duties in 1822, when she had put m 
on her way to a market merely, whereby she was compelled to dispose of 
her cargo there at a loss. Presented March 14, 1854. November 13 the 
commissioners disagreed on the allowance of the claim, and it was referred 
to the umpire, who on December 14 awarded the sum of $1,000.

9. Ship Amelia, Robert Roberts owner, for capture by a British cruiser 
while on her way from Puerto Rico to Guadaloupe, on the 11th of 4 eb- 
ruary 1815, and for her subsequent condemnation. Presented June 1, 1854; 
heard June 3, and submitted. October 11, it appearing that the date of 
the capture of the vessel was prior to the ratification of the Treaty of 
Ghent, the claim was disallowed.

10. John McClure and others. ‘Presented March 14,1854; heard on ques
tion of jurisdiction August 17, and submitted. Claim for slaves alleged 
to be owned by citizens of the United States in Florida while that terri
tory belonged to Spain, and which escaped from Florida to Cumberland 
Island, and were taken away by the British authorities at the close ol the 
war of 1815. September 26, disallowed on the ground of want of jurisdic
tion, and of an adjustment under the convention of 1822.

11. James Young. Presented by leave June 3, 1854; heard and sub
mitted. Claim for slaves captured on the high seas during the war of 1812, 
taken to the West Indies, and there disposed of by the British authorities. 
October 11, disallowed. '

12. Brig Creole, Edward Lockett and others owners of slaves on board. 
Presented March 14, 1854; further papers filed May 23; heard June 3, 
and submitted; further claims to property on board presented by leave 
June 10 and 14, 1854. Claim for liberating slaves on board the vessel 
at the Bahama Islands. September 26, the commissioners disagreed as 
to the allowance of the claim, and it was referred to the umpire. January 
9 the umpire awarded the sum of $110,330.

13. Bark John A. Robb, for the removal of a sailor from the vessel by a 
British cruiser on the coast of Africa. The right to enter the vessel for such 
purpose was disavowed; but it appearing on the evidence submitted that 
the sailor, who had had some controversy with his captain, left the vessel 
ultimately with the master's consent, the claim was disallowed. Presented 
March 14,1854; heard July 15 and submitted; October 11, disallowed.

14. Maria Dolores, William Taggart and others owners, for proceeds of 
the vessel and cargo captured by a Bolivian privateer and brought into the 
Barbados, where the vessel and cargo were sold by the British colonial 
authorities. Presented March 14, 1854; heard August 9 and September 25 
and submitted. Held not to be within the jurisdiction of the commissioners.

15. Brig Douglas, Amos Frazar owner, for seizure and detention of the 
vessel on a charge of being engaged in the slave trade. Presented April 22, 
1854; further papers filed May 13; heard July 21 and submitted; Novem
ber 25 the commissioners awarded $600.

16. Schooner Caroline Knight, George W. Knight and others owners, for 
capture and sale of the vessel at Prince Edward Island in 1852. Presented

5627------27
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February 2, 1854; heard July 12 mid submitted; October 10 tbo commis
sioners awarded $1,887.60.

17. The vessels Tigris and Seamen), Messrs. Brooklionse & Hunt owners, 
for damages for seizure of the vessels in 1840 by the British cruiser Water 
Witch on the coast of Africa, and sending them to America for trial for 
violation of the laws of the United States. Presented March 14, 1854; 
submitted on the papers. October 28 the commissioners disagreed on the 
amount ot damages to be allowed, and the case was referred to the umpire, 
who December 14 awarded $24,006.40.

18. Schooner Pallas, Edward Haskell and others owners, for illegal 
seizure of the vessel off Chittican Bay and its detention during the fishing 
season. Presented March 14, 1854; heard July 15 and August 1 and sub
mitted. October 28 the claim was referred to the umpire; January 15,1855, 
it was disallowed for want of evidence.

19. Schooner Argus, Doughty, master, for seizure of the vessel on St. 
Ann's bank by the British revenue cruiser Sylph and her removal to Syd
ney, Cape Breton, where she was subsequently sold. Presented March 14. 
1854; heard July 15 and August 1 and submitted; heard before the umpire 
October 11 and submitted. December 23 the umpire awarded $2,000.

20. The Julius and Edward, Charles Tyng owner. Vessel seized by a 
British cruiser and taken to Bremen. No evidence submitted; claim dis
missed.

21. Schooner Hero, James B. McConncl. For seizure and detention of 
the vessel by Her Majesty’s brig Lynx off the coast of Africa,. Presented 
March 14, 1854; submitted on the papers; November 25 disallowed.

22. Brig Charlotte, Hart, Sands, and others owners. For seizure of the 
vessel under legal process by a British claimant on the coast of Ireland 
and her subsequent release bv the court of admiralty without costs for 
her detention. Presented March 14, 1854; heard July 21 and submitted. 
Claim disallowed on the ground of its being a controversy between private 
individuals, settled by a competent court within whose jurisdiction the 
property was.

23. Henry II. Schieffelin. In this case an American vessel was seized 
piioi to the war of 1812, but though restitution was ordered she was, 
during the war, confiscated. Claim was made for failure to obtain judi
cial redress after peace. Presented by leave June 10; heard August 17 
and October 4; disallowed for want of jurisdiction.

24. Schooner Washington. For capture and condemnation of the vessel 
at Halifax by the British authorities in 1818. Presented March 14, 1854; 
disallowed January 13, 1855, for want of evidence.

25. The Joseph Coivperthwait, William J. Smith and others owners. For 
search and detention of the vessel by the governor of Cape Coast Castle. 
Presented March 14, 1854; heard July 21. No evidence submitted; dis
missed.

26. Schooner Washington. For the capture and condemnation of the 
vessel at Halifax in 1843 by the colonial authorities for taking fish in 
the Bay of Fundy when more than three miles from the shore. Presented 
March 14, 1854; heard July 15 and August 1; September 26 the commis
sioners disagreed as to the construction of the convention of 1818; Decem
ber 23, the umpire awarded $3,000.

27. Schooner Director. For the capture of the vessel in 1840 by the British
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armed vessel John and Louisa Wallis, for an alleged violation of the fisheries 
convention of 1818. Presented March 4, 1854; heard July 15 and August 
1; September 26 the commissioners disagreed as to the construction of the 
convention of 1818; January 13 claim disallowed by the umpire for want 
of evidence.

28. George W. Atwood. The claimant chartered a British vessel to take 
passengers and freight from England to California. Controversies having 
arisen between him and the captain and passengers, Atwood appealed for 
aid to the British minister at Rio de Janeiro. After various difficulties the 
matters in controversy were there settled by arbitrators mutually appointed. 
Presented March 14, 1854; submitted on the papers. Claim disallowed.

29. William Cook and others. Claim for the proceeds of the personal 
property and effects of Mrs. Frances Mary Shard, deceased, which pro
ceeds the cl iimants alleged had gone into the treasury of Her Majesty’s 
government. July 23 the commissioners dismissed the claim for want of 
jurisdiction.

30. Brig Enterprise, Joseph W. Neal and others. Claim for damages for 
slaves liberated under the laws of Bermuda, whither the vessel was driven 
by stress of weather. Presented March. 14,1854; further papers filed June 
19; heard May 23 and 24 and submitted; heard before the umpire October 
19 and 21. December 23 the umpire awarded to the Augusta Insurance 
and Banking Company the sum of $16,000 and to the Charleston Marine 
Insurance Company the sum of $33,000.

31. Schooner Hermosa. Claim for the liberation of slaves on board. 
January 11,1855, the umpire awarded the Louisiana State Marine and Fire 
Insurance Company $8,000 and the New Orleans Insurance Company $8,000.

32. The Brookline. Damages were claimed for the taking from the ves
sel, in British waters, of a deserter from a British ship of war who was 
secreted on board the Brookline. Presented June 9, 1854 ; further papers 
filed June 19; heard June 29 and submitted. October 11 claim disallowed.

33. Brig Evelina. It was alleged that the British ship of war Winchester 
ran afoul of the brig in the English Channel in 1833. Presented March 
14, 1854; heard October 6; January 8, 1855, disallowed.

34. Brig Lawrence, Edward Yorke and others owners. The brig was 
seized at Sierra Leone in 1848 and condemned on a charge of being con
cerned in the slave trade. January 13, 1855, the claim was disallowed by 
the umpire.

35. Duties on woolen goods, Charles Barry, William Frost, and others 
agents. Claims for return of duties levied on woolen goods by the Brit
ish Government beyond those paid by citizens of other nations, contrary 
to the treaty between the United States and Great Britain of 1815. Janu
ary 13, 1855, the agent of the claimants informed the commissioners that 
he had effected a settlement with the government and desired to with
draw the claims. Claims withdrawn.

36. The Cicero. Seizure and detention for alleged violation of revenue 
laws. Dismissed for want of evidence.

37. The Jubilee. Claim for salvage; no evidence submitted; claim dis
missed.

38. The Robert. Not sustained; dismissed.
39. The Elvira. No evidence; dismissed.
40. The Olive Branch. No evidence; dismissed.
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British claims on the United States.

1. William McGlinchy. For the seizure and detention of papers and 
personal property not subject to duties by the United States revenue offi
cers on the river St. John in the year 1845. Presented December 3, 1853; 
heard April 5, 1854, and submitted. April 5, evidence having been sub
mitted of the return and acceptance of the articles seized, the claim was 
dismissed.

2. Thom&s Rider. For losses in consequence of arrest and detention by 
the military authorities of the United States at Matamoras during a period 
of five and a half months in 1846. Presented January 27, 1854; heard 
February 27. The commissioners awarded $625.

4. The Joseph Albino, William Allen owner. For injury and detention 
of the vessel at San Francisco on a charge of violating the revenue laws 
of the United States. Disallowed.

4. The Frances and Eliza, Christopher Richardson owner. For the 
seizure of the vessel at New Orleans in 1819 and sale under a judgment of 
the United States district court, which was subsequently reversed by the 
Supreme Court of the United States. Presented December 30,1853; heard 
March 6 and 15 and submitted; reopened for the admission of further tes
timony and again submitted May 13, 1854. October 28 the commissioners 
disagreed on the amount of damages to be awarded and the case was 
referred to the umpire. November 29 the umpire awarded $34,227.

5. Ship Albion, Johu Lidgett owner, for seizure of the vessel by United 
States officers of revenue for nonpayment of customs duties, for cutting 
timber in Oregon, and for trading with the natives in violation of acts of 
Congress. Presented January 20, 1854; heard April 3 and May 13 and 
submitted. October 28 the commissioners disagreed as to the allowance 
of the claim. December 1 the umpire awarded $20,000.

6. Messrs. Loback <fc Co. For the seizure of logwood at Tabasco by 
American seamen during the Mexican war. Disallowed.

7. Hudson’s Bay Company. For exemption from taxes on live stock in 
Oregon and repayment of duties collected thereon. Withdrawn.

8. Hudson’s Bay Company. For seizure of the steamer Beaver in Decem
ber, 1851, in Oregon, on a charge of having violated the United States 
revenue laws. October 28 the commissioners disagreed as to the allow
ance of the claim and it was referred to the umpire. November 29 the 
umpire awarded $1,000.

9. Hudson’s Bay Company. For loss occasioned by the seizure of their 
schooner Cadboro. Withdrawn.

10. Hudson’s Bay Company. For obstruction by United States revenue 
officers .of rights of transportation by their vessel, the Prince of Wales, 
under the treaty , of 1846. Presented March 13, 1854; heard July 29; 
October 11 disallowed.

11. Maurice Evans & Co. For return of duties assessed by overvalua
tion of wines and porter imported into New York City during 1850 and 
1851. Claim disallowed.

12. Joseph Wilson. For arrest and detention in Michigan on a charge of 
exercising authority as a British land officer on an island alleged to be 
within the limits of that State, afterward found to be within British



LONDON COMMISSION OF 1853. 421

jurisdiction. Heard April 8; further affidavits filed July 12. Claim 
disallowed.

13. Platt & Duncan. For return of moneys alleged to have been illegally 
obtained on an adjustment of suits brought against them by the United 
States collector at New York City in 1840, on the charge of having entered 
goods with false invoices. Presented March 15, 1854; heard July 1 and 
submitted; reopened November 1 and again submitted. November 13 
claim disallowed.

14. The Executors of James Holford, and other claimants. For money 
due on bonds which were issued by Texas prior to its admission into the 
Union and for the payment of which the Texas duties were pledged. 
November 29 the claim was disallowed by the umpire.

15. Philip Dawson and others. Circumstances the same as in the pre
ceding case. November 29 the claim was disallowed by the umpire.

16. The Lord Nelson, James Crooks owner. The circumstances of the 
claim are given supra, p. 413. Disallowed by the umpire December 14,1854.

17. Alfred T. Wood. For arrest in New Brunswick and removal to 
Maine for offenses said to have been committed in that State. Disallowed.

18. Samuel C. Johusou. For arrest and prosecution at New York on 
a charge of violating the emigrant passenger act. Claim disallowed.

19. The Union, Robert Holl, master. For damages on account of the 
capture of this vessel by the United States sloop of war Peacock after 
peace had taken effect where the capture was made. Claim disallowed.

20. Great Western Steamship Company. For return of duties on coal 
entered and stored at Boston and consumed on outward-bound voyages of 
their steamers, on which a drawback was claimed. December 1, 1854, the 
commissioners disagreed as to the amount to be allowed; December 14 
the umpire awarded $13,500.

21. Heneage W. Dering and others. For sums due on bonds issued by 
the Territorial government of Florida. December 14 claim disallowed by 
the umpire.

22. The James Mitchell, Francis Ashley and others owners. Claim for 
damages for the illegal detention and sale of a vessel and cargo. The 
commissioners disagreeing as to the amount of damages to be allowed, the 
umpire awarded $20,000.

23. The Young Dixon, Samuel Moats owner, for excessive tonnage duties 
charged on the vessel by the customs officers at Philadelphia. Disallowed.

24. Francis Watson and others, for lands granted them in New Bruns
wick, but by adjustment and location of the boundary line afterward 
included in the State of Maine. Disallowed.

25. The Irene, Riddell Robson owner, for seizure and detention of the 
vessel for violation of the emigrant passenger act. Dismissed.

26. Miller &, Mackintosh, for damages for the seizure of wines at San 
Francisco in 1849 by United States revenue officers. December 14 the 
commissioners awarded $6,000.

27. Brig Lady Shaw Stewart, George Buckham owner, for the alleged 
illegal seizure and sale of the vessel at San Francisco by the United States 
authorities. Presented December 3, 1854; heard May 13 and 15 and sub
mitted. October 28 the commissioners disagreed on the amount of damages 
to be awarded, and November 29 the umpire awarded $6,000.
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28. Godfrey, Pattison & Co., for the repayment of duties levied on goods 
beyond those paid by citizens of other nations contrary to the treaty of 
1815. Presented March 13, 1854; further memorial presented by leave June 
15; heard June 29 and submitted. January 13, 1855, the commissioners 
awarded $61,689.54.

29. Messrs. Baker & Co., for expulsion from Tampico by the forces of 
the United States. Presented March 13, 1854. Claim dismissed.

30. Messrs. McCalmont, Greaves & Co., for the return of duties levied by 
the United States military authorities at Vera Cruz during the Mexican 
war through alleged mistake in the American tariff. Presented December 
30,1853; heard April 22 and 25,1854, and submitted. December 1 the com
missioners disagreed on the allowance of the claim, and it was referred to 
the umpire. Heard before the umpire January 7, 1855. January 8 the 
umpire awarded the sum of $11,733.58.

31. Messrs. Calmont & Co., for the seizure of goods belonging to them by 
the Mexicans while such goods were under convoy of the United States 
forces. Presented December 7, 1853; heard aud submitted; disallowed. 
Further claim, for return of duties paid on the goods. Presented Decem
ber 3, 1853; heard May 18,1854. December 1 the commissioners disagreed 
and the claim was referred to the umpire. The umpire heard the claim 
December 7, and on December 26 disallowed it.

32. Messrs. Cotesworth, Powell & Pryor, for lands granted them in 
Texas while Texas was under the government of Mexico. Presented 
March 13, 1851; heard before the commissioners and umpire November 20. 
November 25 disallowed.

33. Messrs. T. & B. Laurent, for the seizure and confiscation by Gen
eral Scott of a debt alleged to be due from the Messrs. Laurent to the 
Mexican Government on a contract for the purchase of real estate. The 
validity of the contract was denied by that government, and the estate 
which the Messrs. Laurent claimed was denied by a judgment of the Mex
ican courts. Presented January 16, 18o4; question of jurisdiction raised 
April 5; heard and submitted. September 26 the commissioners, being 
unable to agree, severally delivered their opinions, which were placed on 
file, and tho case was committed to the decision of the umpire. December 
20 claim disallowed by the umpire.

34. Brigantine Confidence. Claim for the running down of the vessel 
by the United States frigate Constitution in the Straits of Gibraltar Decem
ber 1, 1850. Presented February 17, 1854; heard June 10 and submitted; 
further papers filed by leave June 19 and October 6. Referred by the com
missioners to the umpire. January 13, 1855, the umpire awarded tho sum 
of $9,946.20.

35. Samuel Bradbury, for the return of moneys alleged to have been 
illegally obtained by the collector of customs at New York in compromise 
of a suit brought on a charge of having entered goods with false invoices. 
Presented March 15, 1854; heard January 6,1855, and submitted. January 
13 claim disallowed.

36. Hudson’s Bay Company, for drawback of duties paid on goods at 
Astoria in 1852 and reexported to Fort Vancouver. Presented March 13, 
1854; heard July 29 and submitted. October 11 the commissioners 
awarded the sum of $1,523.68.
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37. Hudson’s Bay Company, for supplies furnished American volunteers 

raised in Oregon on the breaking out of hostilities with the Indians and 
expenditures incurred in the rescue of captives from the Indians prior to 
the organization of the Territorial government. Presented March 13, 1851; 
heard July 29 and submitted. December 1 the commissioners awarded the 
sum of $3,182.21.

38. George Houghton, for the return of specie alleged to have been taken 
on board a private vessel captured by a United States vessel of war. Jan
uary 2, 1855, the commissioners awarded the sum of $2,500.

39. The Baron Renfrew, Duncan Gibbs owner, for seizure and detention 
of the vessel at San Francisco. Presented March 6, 1854; heard March 21 
and submitted. October 28, the commissioners disagreed as to the amount 
to be awarded, and on December 23 the umpire awarded $6,000.

40. Alexander McLeod, for damages occasioned by his arrest, detention, 
and trial in New York on a charge of being concerned in the destruction 
of the steamer Caroline. Presented March 13, 1854; statement made by 
McLeod, by consent, September 27; heard before the commissioners and 
umpire December 11. January 2, 1855, the commissioners disagreed as to 
the allowance of the claim, and on January 15 it was disallowed by the 
umpire.

41. Charles Ulide, for the seizure and alleged confiscation of merchandise 
by the United States forces in Matamoras during tho year 1846. Presented 
June 14, 1854; heard January 8, 1855. January 9, the commissioners dis
agreed, and on January 15 the umpire awarded the sum of $2,500.

42. The Sir Robert Reel, Jonas Jones and others owners, for destruction 
of the vessel in the river St. Lawrence in 1838 by persons alleged to be 
citizens of the United States. Presented March 13, 1854; submitted on 
the papers for decision December 9. January 2, 1855, disallowed.

43. Messrs. Butterfield & Brothers, for the repayment of certain duties. 
No evidence submitted. Dismissed.

44. J. P. Oldfield & Co., for the repayment of duties levied on goods 
beyond those paid by citizens of other nations, contrary to the treaty of 
1815. Presented May 23, 1854; heard July 8 and submitted. January 13, 
1855, the commissioners awarded the sum of $3,099.54 to Charles Turner, 
official assignee of J. P. Oldfield, of Manchester, in full of the claim.

45. Charles Kenworthy (George H. Taylor, agent), for return of moneys 
alleged to be illegally detained by the collector of customs at New York 
on a charge of entry of goods with false invoices. Presented March 15, 
1854; heard November 1 and submitted. November 13 claim disallowed.

46. James Shaw (George II. Taylor, agent), for return of duties, as in 
No. 45. Presented March 15, 1854; heard November 4 and submitted. 
November 13 claim disallowed.

47. John Taylor, jr., by his executors, Francis Shaw and others, for 
return of moneys alleged to bo illegally obtained by the collector of cus
toms at New York, as a compromise of a suit brought on a charge of having 
entered goods with false invoices. Presented March 15, 1854; heard Jan
uary 6, 1855, and submitted. January 13 claim disallowed.

48. Messrs. Kerford & Jenkin, merchants in Zacatecas, Mexico. Claim 
for detention by the United States forces of the caravan of Kerford & 
Jenkin, conveying goods to the interior of Mexico during the year 1846.
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Presented December 1,1853; questions of jurisdiction raised; heard April 
6; heard also on the merits June 24; heard before the umpire on its merits 
November 15. November 13 the commissioners disagreed on the allowance 
of the claim and the case was referred to the umpire. January 10, 1855, 
claim disallowed by the umpire.

49. Charles Green, for the seizure of certain hardware at San Francisco 
by United States revenue officers. Presented March 13, 1854, and submit
ted on the papers. October 10 claim disallowed.

50. William Patterson, for injuries alleged to have been received at
Matamoras from the forces of tho United States. Presented February 23, 
1854; heard and submitted. October 11 claim disallowed. *

51. John Potts, for losses occasioned by the closing of his mint in Mexico 
by the forces of the United States. Presented January 13, 1854. Claim 
disallowed.

52. Messrs. Glen & Co., for the seizure of wines and other spirits at San 
Francisco. Presented March 13, 1854; submitted on papers. October 18 
claim dismissed as being in progress of settlement by the Secretary of the 
United States Treasury.

53. P. B. Murphy, for return of duties on brandy levied at San Fran
cisco. Presented March 13, 1854. Claim Avithdrawn, the duties having 
been refunded by tho collector.

54. Charles B. Hall, for the illegal seizure of goods at Cincinnati by 
United States custom-house officers. Presented March 13, 1854. Claim 
AArith drawn.

55. The Mary Anne, for loss arising out of infringement of the emigrant
passenger act. Presented March 13, 1854. Claim disallowed. "

56. The ship Herald, for injuries received at Marseilles by the United 
States sloop-oLwar Mrie. Presented March 13, 1854; submitted on the 
papers. Claim dismissed.

57. Hon. W. Black, for lands in New Brunswick included by location 
and adjustment of the boundary line within the State of Maine. Presented 
March 13; submitted on the papers May 26. Claim disallowed.

58. Lord Carteret. Claim tor lands granted to his ancestors in North 
and South Carolina and to Avhich ho alleged himself to be entitled. Pre
sented January 9, 1854, and submitted on the papers. Claim disallowed.

59. Earl of Dartmouth. Claim for lands formerly granted to him situ
ated in Last Florida. Presented January 10, 1854, and submitted on the 
papers. Claim disallowed.

60. The representatives of Col. Elias Dunford. Claim for lands formerly 
granted to him in Florida. Presented March 13, 1854; heard May 26 and 
submitted on the papers. Claim disallowed.

61. James II. Rogers, for the recovery of lands in Florida. Presented 
March 15, 1854, and submitted on the papers. Claim disalloAved.

62. Thomas Whyte, for the reco\ery of lands in Florida. Presented 
March 13, 1854; heard May 26 and submitted. Claim disallowed.

63. G. Rotchford Clarke, for the recovery of lands in Vermont, or the 
value thereof, granted to his ancestors by the State of Noav York prior to 
the admission of Vermont into the Union, and which were claimed to be 
reserved to the proprietors under proAdsions of treaty bctAveen the United 
States and Great Britain. Presented March 13, 1854; heard May 5 and 6 
on question of jurisdiction and submitted. Claim disallowed.
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64. Bark Pearl, James Tindall et al. owners, for the seizure and con
fiscation of the vessel at San Francisco for alleged breach of the United 
States navigation laws. Presented March 13,1854; heard May 18 and sub
mitted. October 28 claim disallowed.

65. Duties on cotton goods, Charles Wirgman, agent. Claim for return 
of duties levied on cotton goods beyond those paid by other nations, in 
contravention of the treaty of commerce of 1815. Presented March 15, 
1854; heard July 8 and submitted. January 13, 1855, claims in favor of 
various persons were severally allowed by the commissioners, amounting 
in all to $29,760.14. Claim for return of duties, as above, by John A. 
Hobson and Andrew Taylor. January 13 the commissioners awarded to 
John A. Hobson the sum of $42.58 and to Andrew Taylor the sum 
of $170.76.

66. Claim for return of duties levied on cotton goods, as in No. 65, 
Andrew Mitchell, agent. January 6, 1855, claims in favor of various per
sons were severally allowed by the commissioners, amounting in all to 
$20,602.65.

67. George and Samuel Shaw, for return of moneys alleged to be illegally 
obtained by the collector of customs at New York in compromise of a suit 
brought on a charge of having entered goods with false invoices. Pre
sented March 15,1854; heard January 6, 1855, and submitted. January 13 
claim disallowed.

68. William Broadbent, for return of moneys as above, in No. 67. Pre
sented March 15, 1854; heard January 6, 1855, and submitted. January 
13, 1855, claim disallowed by the umpire.

69. William Bottomley, by his executors, for return of moneys, as in 
No. 67. Presented March 15,1854; heard January 12,1855, and submitted. 
January 13 claim disallowed.

70. The Crosthwaite, Messrs. Stuart & Simpson owners, for seizure of 
the vessel at New Orleans. Presented March 13, 1854. Dismissed.

71. Shipowners’ Society, for seizure of a vessel in 1854. Presented 
March 13, 1854. Dismissed.

72. The Druckenfield, Messrs. David Lyon & Co. owners, for return of 
discriminating duties. Presented March 13, 1854. Dismissed.

73. The Science, Messrs. Wilson & McClelland owners, for return of
duties levied on the vessel during the year 1846. Presented March 13, 
1854. 1 )ismissed.

74. The Prosperity, Messrs. Musgrave owners, for excess of duties 
imposed on the vessel. Presented March 13, 1854. Dismissed.

75. Anglo-Mexican Mint Company, for loss caused by an order of the 
United States proli ibiting the exportation of gold from Mexico. Presented 
March 13, 1854. Dismissed.



CHAPTER XIII.

BESERVEI) FISHERIES UNDER THE RECIPROCITY 
TREATY OF 1854.

By Article III. of the treaty of peace between 
Treatyof 1783, Con-^e United States and Great Britain of 1783

vention of 1818. r_
it was agreed that the people of the United 

States should continue to enjoy unmolested the “right” to 
“take fish” on the Banks of Newfoundland, in the Gulf of St. 
Lawrence, and at all other places in the sea where the inhab
itants of both countries had been accustomed to fish; that they 
should have “liberty” to “take fish” on the coasts of New
foundland and of the other British dominions in America; and 
that they should, subject to certain conditions, also have 
“liberty” to “dry and cure fish” in any of “the unsettled bays, 
harbors and creeks of Nova Scotia, Magdalen Islands, and 
Labrador.” After the war of 1812 the British Government 
maintained that these “liberties,” which consisted of certain 
privileges to be exercised within British jurisdiction, had been 
terminated by the war; and on October 20,1818, a convention 
was concluded by which the United States renounced forever, 
except as to the Magdalen Islands, the southern coast of 
Labrador, and part of the coast of Newfoundland, “any liberty 
heretofore enjoyed or claimed * * * to take, dry, or cure
fish on, or within three marine miles of any of the coasts, bays, 
creeks, or harbors of His Britannic Majesty’s dominions in 
America.”

The history of these stipulations and of the 
Reciprocity Treaty, controversies that arose concerning them is nar

rated in the chapter on the Halifax commission.1 
It suffices for our present purpose to say that on June 5, 1854, 
William L. Marcy, as Secretary of State of the United States, 
and Lord Elgin, as the special representative of Great Britain,

426
Chapter XVI.
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signed a treaty by which all differences touching the convention 
of 1818 were temporarily merged in a reciprocal arrangement 
embracing commerce and navigation as well as the fisheries. 
The fisheries were treated of in the first and second articles. 
By these articles the American fishermen were readmitted, so 
long as the treaty should last, to the inshore fisheries which

Provision for a Com
mission.

the convention of 1818 had renounced; and on the other hand 
the British fishermen were admitted to the inshore fisheries on 
the eastern coasts of the United States north of the thirty-sixth 
parallel of north latitude. But in each case it was expressly 
declared that the “liberty” thus granted applied “solely to the 
sea fishery,” and that the “ salmon and shad fisheries, and all 
fisheries in rivers and mouths of rivers,” were “reserved” by 
each country “exclusively” for its own fishermen.

The places thus reserved from the common 
liberty of fishing were not specified; and “in 
order to prevent or settle any disputes” con

cerning them it was agreed by the first article of the treaty 
that each of the high contracting parties should, on the appli
cation of either to the other, appoint a commissioner, for the 
purpose of deciding upon all such places as were “intended to 
be reserved and excluded from the common liberty of fishing.” 
The commissioners were required, before proceeding to any 
business, to make and subscribe a solemn declaration to per
form this service “impartially and carefully,” “to the best of 
their judgment, and according to justice and equity, without 
fear, favor, or affection to their own country.” They were also 
required to name an umpire, and if they could not agree upon 
any person for that office, to cast lots. It was provided that 
the decisions of the commissioners and of the umpire should 
be given in writing in each case, and be signed by them 
respectively; and the contracting parties engaged “to con
sider the decision of the commissioners conjointly, or of the 
Arbitrator or Umpire, as the case may be, as absolutely final 
and conclusive in each case decided upon by them or him 
respectively.”
Beginning „f Com- ^commission was organized in 1855. The 

mission’s Work. commissioners on the part of the United States 
and Great Britain were, respectively, G. G. 

Cushman, of Maine, and M. H. Periey, of Uew Brunswick. 
Bichard D. Cutts, of the United States Coast and Geodetic 
Survey, served as United States surveyor, and George H.
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Perley, of New Brunswick, as British surveyor. Messrs. Cush
man and Gutts arrived at Halifax August 25, 1855. They 
sailed with the British commissioner and British surveyor from 
that port for the river Miramichi, hut, encountering head 
winds, put into the Bay of Buctouche, and examined the Bue- 
touche River. The British commissioner desired to mark the 
river from Glover’s Point to the sand bar. The American 
commissioner objected to this line because (1) it included the 
whole of Buctouche harbor, and (2) did not indicate the mouth 
of any one of the three rivers or streams falling into that har
bor. The American commissioner contended that the mouth 
of a river “is that part or channel of a river by which its 
waters are discharged into the ocean or into a lake.” Where 
a river empties into a bay, he maintained that the mouth could 
not include any part of the ocean or bay properly so called. 
From Buctouche harbor the commissioners went to the Bay of 
Miramichi, where again they disagreed, holding different views 
as to the mouth of the river of that name. They agreed to 
make some examinations on the coast of the United States 
before the end of the season, but failed to do so.1

May 3, 1856, Mr. Perley, the British com-
Season of 1856. . . • i • ttt , ,,missioner, arrived in Washington, the purpose

of his visit being to formulate a plan of work for the coming
season. In the absence of Mr. Cushman he conferred with Mr.
Outts, and on the 8th of May a plan was agreed on. It was
arranged that the commission should meet in Boston on the
27tli of May, and proceed from that point to designate the
rivers lying between York River, in Maine, and Gape May,
New Jersey, devoting to that task the months of May, June,
October, and November. They agreed to devote July, August,
and September to the British coasts.

The commission met in Boston on the 31st of May, and on 
the 2d of June Mr. Cushman presented a list of fifteen rivers in 
Massachusetts and New Hampshire, viz: Piscataqua, Merri
mack, Ipswich, Saugus, Mystic and Charles, Neponset, North 
River, Weweantic, Mattapoisett, Acushnet, Pamanset, Acoak- 
set, Taunton, Warren, Seekonk. From June 6 to June 25 the 
coasts were examined, and Mr. Cushman withdrew from time 
to time the Saugus, Mystic and Charles, Neponset, North 
River, Mattapoisett, Acushnet, and Pamanset. From the

1 Mr. Cushman to Sec. of State, December 17,1855. (MSS. Dept, of State.)
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26tli to the 30th of June the commissioners, at the Tremont 
House, in Boston, marked the mouths of the rivers Piscataqua, 
in New Hampshire; Tauntou, Merrimack, and Ipswich, in 
Massachusetts; and Seekonk, in Rhode Island.

After the marking of these rivers the British commissioner 
presented a list of thirty rivers in Prince Edward Island. 
During July the American commissioner examined the most 
important parts of the island, and met the British commissioner 
at Charlottetown. The latter desired to reexamine some of the 
streams, and he also declined at that time to present any rivers 
in New Brunswick or Nova Scotia. The commissioners met 
again at Bangor on the 25th of September, and remained in ses
sion for three days. The British commissioner added a few 
more streams to his list for Prince Edward Island. The Amer
ican commissioner would allow only the Dunk, Eliot, Montague, 
and Morel. The first three were marked, but the fourth was 
placed among the contested cases, owing to a difference as to 
the proper line. Mr. Cushman officially declined to recognize 
twenty-four of the so-called rivers presented by Mr. Perley in 
Prince Edward Island, maintaining that they were only sea 
creeks or inlets. Owing to this disagreement nothing was done 
in October and November.1
^ „ After the suspension of the commission’s

Umpire. labors, m October 1856, seven months elapsed 
in which nothing was heard from the British 

commissioner, and the commission did not meet again till July 
17,1857, when it reassembled at Eastport, in Maine. The first 
thing necessary to be done was to name an umpire. Mr. Cush
man named the Hon. Bion Bradbury, of Maine, and Mr. Perley 
the Hon. John Hamilton Gray, of New Brunswick. The com
missioners were unable to agree on either, and on the 20th of 
July the names were placed in separate envelopes and the col
lector of the port at Eastport was called in to make the selec
tion. The lot fell on Mr. Gray, who on July 22 at St. John, 
New Brunswick, in the presence of the United States consul and 
the mayor of the city, made and subscribed the declaration 
required by the treaty. The commissioners referred to him their 
differences as to the rivers Buctouche and Miramichi and as to 
twenty-four places in Prince Edward Island.

1 Mr. Cushman to Mr. Marcy, Sec. of State, November 13, 1856. (MSS.
Dept, of State.)
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While the commissioners were at Eastport 
Comimsaoners Work per]ey presented a list of twenty-six rivers

' in New Brunswick. The United States commis
sioner and surveyor spent the rest of July, the month of August, 
and a part of September on the New Brunswick coast, and pre
pared an argument for the umpire in the cases pending before 
him. On the 3d of October the commission met at the Tremont 
House, in Boston, and entered upon the discussion of the New 
Brunswick ri vers. Mr. Perley finally withdrew the Eel, Jacquet, 
Gaspereau, Upper Salmon, Mispeck, Popologan, Digdequash, 
and Bocabec. The commissioners agreed on the limits of reser
vation in thirteen cases, the Restigouche, Bathurst, Poke- 
mouche, Tracadie, Tabisintac, Kouchibouguac, Richibucto, 
Sackville, Peticodiac, Shepody, Musquash, Le Preau, and Mag- 
aguadavic. The reservation at Minudie River, in Nova Scotia, 
was also determined. In three cases, the Cocagne, Shediac, and 
St. John, the commissioners were at the time unable to agree. 
The last of the New Brunswick rivers, the Caraquette, Bay of 
Olialeurs, was reserved at Mr. Perley’s request.

Mr. Cushman on the 17th of October presented a fist of 
thirteen rivers in Maine, but Mr. Perley was not ready to enter 
upon the consideration of them. They were examined during 
the month by Messrs. Cushman and Cutts.

Apart from the cases before the umpire, the work remaining 
to be done by the commission included the examination of the 
coasts of Canada, Nova Scotia, part of Newfoundland, and of 
the United States from the Providence River to the thirty- 
sixth parallel of north latitude, and it was estimated that at 
the past rate of progress the accomplishment of the task would 
require three years more.1 The consumption of time involved 
in the personal examination of the coasts led Mr. Cushman to 
propose the use of charts in place of the actual inspection of 
all the places sought to be reserved.2 Mr. Perley however 
declined to concur on the ground that “such a procedure 
would be in direct contravention of the Reciprocity Treaty.”3

1 Mr. Cushman to Mr. Cass, Sec. of State, December 18,1857. (MSS. Dept, 
of State.)

2 Mr. Cushman to Mr. Perley, February 11,1858. (MSS. Dept, of State.)
3 Mr. Perley to Mr. Cushman, March 30, 1858. (MSS. Dept, of State.) 

Article I. of the treaty provided: “Such commissioners shall proceed to 
examine the coasts of the North American provinces and of the United 
States,” etc.
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Delivery ofUmpire’s °U the 1?th °f April 1858 the e°minission- 
Awards. ^ Dgain at the Tremont House, in Bos

' ton, where they received the umpire’s awards, 
which were dated at St. John, Hew Brunswick, the 8th of the 
same month. In respect of the twenty-four places in Prince 
IMward Island, eighteen of the awards were in favor of the 
British claim and six in favor of the American; and the awards 
in respect of the mouths of therivers Miramichi and Buctouche, 
in hew Brunswick, were in favor of the lines claimed by Her 
Britannic Majesty’s commissioner. With these results the com
missioner and surveyor of the United States were greatly dis
satisfied; and in a communication to Mr. Cass of February 15, 
1859, Mr. Cutts attacked the decisions on the ground of “ flagrant 
partiality,” and suggested to the Department of State “the pro
priety of calling the attention of Her Majesty’s government to 
the extraordinary character of the awards and document pub
lished by the umpire, with a view to have all or a portion of the 
cases reconsidered and appealed to some neutral authority.”1 
Mr. Dallas, then minister of the United States at London, was 
instructed to lay the matter before Earl Russell, who was also 
informed that the American commissioner would be directed 
to suspend any proceedings toward carrying the awards into 
effect until the pleasure of Her Majesty’s government on the 
subject should be known.2 Earl Russell replied in a note to 
Lord Lyons of March 22, I860.1 In this note he approved the 
awards of the umpire and declined to reopen the cases to which 
they applied; but with regard to the appointment of another 
umpire he said:

With respect to the question of appointing another Arbi
trator in any future cases of difference which may arise between 
™e.Commissioners, your Lordship will state to General Cass 
that Her Majesty’s Government sincerely desire that the pro
ceedings of the commission should be conducted with harmonv 
and good feeling, and that in cases in which the Commissioners 
may disagree it is indifferent to Her Majesty’s Government 
who is selected to arbitrate between them, provided he be a 
gentleman of strict integrity, and with a sufficient acquaint
ance of the subject to be brought before him.

1 MSS. Dept, of State.
2 Mr. Appleton, Assistant Sec. of State, to Mr. Hubbard, November 11

18o9. (MSS. Dept, of State.) ’
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“It will be a difficult matter to find a gentleman, possessing 
the requisite qualifications for such an office in a superior degree 
to Mr. Gray; but in view of the clearly expressed desire of the 
Government of the United States, and out of friendly consider
ation for that Government, Her Majesty’s Government will not 
object to authorize Mr. Perley in any cases of future difference 
with his American colleague, to proceed, in concert with that 
colleague, to the selection of a fresh arbitrator.”

In coming to this conclusion it is not improbable that Earl 
Russell was influenced by consideration of the circumstances 
under which the umpire was appointed. The treaty, after pro 
viding for the appointment and qualification of the commis
sioners, said:

“The commissioners shall name some third person to act as 
an Arbitrator or Umpire in any case or cases on which they 
may themselves differ in opinion. If they should not be able 
to agree upon the name of such third person, they shall each 
name a person, and it shall be determined by lot which of the 
two persons so named shall be the Arbitrator or Umpire in 
cases of difference or disagreement between the Commissioners. 
The person so to be chosen to be Arbitrator or Umpire shall, 
before proceeding to act as such in any case, make and sub
scribe a solemn declaration in a form similar to that which 
shall already have been made and subscribed by the Commis
sioners, which shall be entered on the record of their proceed
ings. In the event of the death, absence, or incapacity of 
either of the Commissioners, or of the Arbitrator or Umpire, 
or of their or his omitting, declining, or ceasing to act as such 
Commissioner, Arbitrator, or Umpire, another and-different 
person shall be appointed or named as aforesaid to act as such 
Commissioner, Arbitrator or umpire, in the place and stead 
of the person so originally appointed or named as aforesaid, 
and shall make and subscribe such declaration as aforesaid.”

It would not be unreasonable to construe this provision as 
authorizing the appointment of one umpire to determine all 
cases of difference as they should arise. Nevertheless the 
commissioners seem in the first instance to have acted on a 
different construction of it. On June 19, 1857, Lord Napier 
informed the Department of State that Mr. Perley, the British 
commissioner, had nominated Mr. Gray as umpire. This nomi
nation was made without consultation with Mr. Cushman, the 
American commissioner, who seems to have contemplated the 
selection of “ some neutral authority;” and when the commis
sioners met at Eastport in July they chose an umpire in the 
manner which has already been described.1 But before casting

1 Mr. Cutts to Mr. Cass, Sec. of State, February 15,1859. (MSS. Dept, of
State.)
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lots tlie commissioners, according to Mr. Cushman’s statement, 
agreed “that the umpire then to be selected should be ap
pointed only for such cases of disagreement as had occurred 
up to that date; that the appointment of the umpire then to 
be selected should terminate on delivering his awards; and 
that in any future case or cases of disagreement there should 
be another and other determinations by lot for the choice of an 
umpire.”1 Mr. Perley’s version of the understanding, which, 
like that of Mr. Cushman, was given immediately after the 
delivery of the umpire’s awards, was that it was “ verbally 
agreed” that “the cases then in difference should be referred 
to the decision of the umpire then to be chosen,” and that when 
those were decided the commissioners “ should, if so minded, 
proceed to select another umpire, to whom further cases of dif
ference should be referred.” He said, however, that his atten
tion had “ since been drawn to the fact ” that the commissioners 
“ were not competent under the treaty to make or carry out 
such an agreement,” and that they could not “dismiss the 
present umpire, or name another, except in the event of his 
death, absence or incapacity, or his omitting, declining or 
ceasing to act as such umpire.”2 Mr. Cushman declared that 
the agreement was unqualified, and that he should insist on its 
being carried into effect, and of this intention he formally noti
fied both the British commissioner and the umpire.3 Under 
these circumstances it was manifestly conducive to the har
monious execution of the treaty to permit a new umpire to be 
chosen, whatever may have been the views of either govern
ment as to the true construction of the treaty.

The argument submitted by Mr. Cushman 
Views of United States ^he umpjre Pore elate August 17, 1857.

Commissioner and ^ maintained that the twenty-four places 
in Prince Edward Island claimed by the 

British commissioner as rivers were either bays, harbors, or 
creeks, and as such not intended to be reserved from the 
common liberty of fishing. In support of this contention 
it was argued (1) that in every case of doubt the treaty was 
to be construed so as to secure the greatest possible liberty 
of fishing and avoid misunderstandings; (2) that to treat

1 Mr. Cushman to Mr. Perley, April 18, 1858. (MSS. Dept, of State.)
£Mr. Perley to Mr. Cushman, April 19, 1858. (MSS. Dept, of State.)
3 Mr. Cushman to Mr. Perley, April 26, 1858; same to Mr. Gray, April 27, 

1858. (MSS. Dept, of State.)
5627------28



434 INTERNATIONAL ARBITRATIONS,

brooks and inlets as rivers would require the marking of over 
250 lines and lead to confusion; (3) that no imaginary fear 
of smugglers or of competition by reason of fishermen enter
ing the body of a county could avail as an argument for a 
stringent operation of the granting terms, since no such fear 
was entertained by the negotiators when they opened the 
bays, harbors, and creeks to the fishermen of both countries. 
As to the particular cases of disagreement, Mr. Cushman 
quoted the description of Prince Edward Island given by 
Captain (afterward Admiral) Bayfield in his sailing directions 
for the Gulf of St. Lawrence, in which it was stated that the 
island “is 102 miles long, and in one part about 30 miles 
broad, but the breadth is rendered extremely irregular by 
large bays, inlets, and rivers, or rather sea-creeks, which pene
trate the island so that no part of it is distant more than 
7 or 8 miles from navigable water.” It was contended that 
the bodies of water claimed in this island by the British com
missioner were chiefly salt creeks. A river, said Mr. Cush
man, was in geographical science “an inland current of fresh 
water, formed by the confluence of brooks, small streams or 
mountain torrents, flowing in a bed, and discharging into 
some other river or lake, or into a bay, a gulf or the ocean.” 
He maintained that the use of the word “ creek ” to denote a 
small river was contrary to English usage and inadmissible in 
geographical science, and that the word, as used in the conven
tion of 1818 and the reciprocity treaty, signified “ every inlet or 
part of the sea, more or less extensive and navigable, and into 
which no stream larger than a brook discharges.” Prince 
Edward Island, “ long and narrow, intersected in all directions 
by deep indentations of the sea, and with low land at its eastern 
and western extremity and along the coast,” was, said Mr. 
Cushman, characterized by “ the excessive number of bays, 
harbors and creeks;” the extent of the country drained, the 
irregularity of its form, and its generally level character for
bade “the formation, or even the idea, of rivers;” its “fresh 
water streams,” consequently, were “mere small brooks,” often 
falling into a long, broad, deep creek or inlet of the sea, or into 
a bay. In the twenty-four disputed cases the fresh water 
streams ranged from “1 to 6 miles in length, and from 15 feet 
in depth to 3 inches deep to the smallest possible flow of 
water;” and it was upon the existence of these “brooks,” 
“dignified with the names of rivers,” that a claim “to large
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and navigable bodies of salt water” had been preferred. 
Captain Bayfield had called these bodies of water “ sea-creeks” 
or “ tide inlets/7 and had described them as having “brooks,” 
“ small streams,” or an “ insignificant quantity of water at 
their heads.” Sir Charles A. Fitzroy, lieutenant-governor of 
the island, in an official communication to the British Govern
ment, referred to them as “ strictly speaking narrow arms of 
the sea.”1 Lord Glenelg, in his reply, alluded to them as “ in
lets of the sea.”2 The term sea-fishery was, said Mr. Cush
man, introduced into the reciprocity treaty for the purpose of 
distinguishingriver or fresh-water fisheries, such as the salmon 
and shad, from salt-water fisheries, and not for the purpose of 
designating localities and confining fishermen to the deep sea. 
The “coasts, creeks, bays and harbors” were opened to the 
fishermen of both countries.

The umpire on the other hand held that it was not “ the 
absence or prevalence of fresh or salt water,” nor “the height 
or lowness of the banks/7 nor “the rise or fall of the tide, or 
the fact there may be a little, if any, water when the tide is 
out,” that made a river; that an “important test77 of a river 
was the existence of a bar at the mouth of the stream, inqdy- 
ing a conflict of forces and an effort of interior waters to force 
their way out; that there were cases again where an estuary 
gradually widened into the sea, leaving neither bar nor delta 
to mark its outlet or determine its character; that the decision 
on any such question must after all be more or less arbitrary, 
and depend more or less on “the physical features of the sur
rounding country, the impressions created by local inspection, 
the recognized and admitted character the disputed places 
have always borne.” The “rivers77 of Prince Edward Island 
must, said the umpire, necessarily be small. But if weight 
was to be given to official expressions, it would be found that 
there was a long list of acts of the colonial legislature distin
guishing the waters of the island as “rivers,” “bays,” “har
bors,” and “lesser streams/7 and establishing rights and 
creating interests in them “ entirely inconsistent with their 
being aught but the internal waters and rivers of the island, 
and directly at variance with the terms and character of legis
lation which would have been used had they been considered 
‘arms7 or mere ‘inlets of the sea.7” The umpire also quoted

Appendix D, Journal of Legislative Council, 1839.
2 Ibid.
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from a letter from Admiral Bayfield explaining his use of the 
term u sea-creeks.”

Without quoting further from the awards of the umpire, it 
is evident that the fundamental difference between his view 
and that of Mr. Cushman was that the latter maintained that the 
term “river” should be construed in the geographical sense of 
an uinland stream of fresh water’7 of some considerable mag
nitude, while the umpire, relying upon other circumstances, 
and largely upon the terms used in acts of local legislation, 
construed the term as including what Mr. Cushman described as 
“ inland currents of salt water.77 Questions were also raised 
by Mr. Cutts as to the consistency of the awards with one 
another, but as the awards are herewith printed in full it is 
unnecessary to enter into this subject.

As to the River Miramichi, a special argument was submit
ted by the American commissioner to the umpire. In this case 
it was admitted that the stream was a river, but the commis
sioners differed as to the line which should mark its mouth, 
and it was upon this difference that the umpire was required 
to decide. The line claimed by the United States was not at 
the termination of the purely fresh-water stream, but twenty- 
four miles lower down, where, at the mouth of “ a long estuary 
of brackish and finally salt water,77 the fresh water was “ en
tirely lost in and absorbed by the sea.77 The British claim 
and the decision of the umpire may be found in the latter’s 
awards. Mr. Cutts contended that the decision disregarded 
the topography of the place, the opinion of Captain Bayfield, 
and public acts and grants, to which great weight has been 
given in other cases.1

After Earl Russell’s answer touching the 
sion’s Work. umPlre and his awards was received, the com

' missioners proceeded to agree upon and mark 
the mouths of the streams in Prince Edward Island which had 
been held to be rivers. Meanwhile, however, they had been 
acting upon other places as to which they had not differed. 
On April 19, 1858, Mr. Perley presented a list of twenty-two 
rivers in Canada to be examined. In May the Eiver St. Croix

1 Mr. Cutts referred to the Revised Statutes of New Brunswick, I. eh. 1, 
pp. 16, 17, 44. He quoted Captain Bayfield as saying: “The Miramichi 
river may be said to commence at Sheldrake Island; for below that point 
the Inner Bay, with its low and widely receding shores, bears no resem
blance to a river.” .
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was inspected, and from the 2d to the 7th of June the commis
sioners, in session at Portland, agreed on all the Maine rivers. 
On the 12th of June Mr. Perley submitted a list of seventy- 
two rivers in Nova Scotia and Cape Breton.

On July 1, 1858, Mr. Cushman, who had re- 
Changes^of Commis- sjgue(^ was succeeded by Benjamin Wiggin

as commissioner.1 Mr. Wiggin spent July and 
part of August in examining rivers in the United States. 
Prom the 7th to the 12th of November he examined the rivers 
flowing into Long Island Sound, and on the 13th of November 
he met Mr. Perley at the St. Nicholas Hotel, in New York City. 
During this session they agreed on all the rivers in Nova 
Scotia. Nothing was done as to the rivers in Cape Breton. 
Pour Connecticut rivers were marked.

On March 9, 1859, John Hubbard was appointed United 
States commissioner in place of Mr. Wiggin, resigned. The 
coast of the United States from the St. Croix to the Hudson 
had now been examined and the rivers marked, but nothing 
had been done south of New York. In the British provinces 
the rivers of New Brunswick and Nova Scotia had been marked 
and those in Prince Edward Island examined, while the rivers 
of Cape Breton, Canada, and Newfoundland yet remained to 
be inspected. Owing to the continued suspension of the um
pire cases, the commissioners were at this time unable to agree 
on a plan of joint operations, and decided to proceed sepa
rately. Mr. Hubbard examined the coasts of the United States 
as far as the Susquehanna, and then proceeded to Cape Breton. 
He also examined the river St. Lawrence. In November he 
met Mr. Perley in Philadelphia.2 During the year 18G0 Mr. 
Hubbard reviewed the St. Lawrence and certain rivers along
the northern gulf coast of Canada from Mount Joly to Point 
de Monts, and also circumnavigated Newfoundland, and hav
ing completed his field work he invited the British commis
sioner to fix a time for deciding upon all places not already 
marked. The commissioners met in Boston on the 15th of 
November. “We agreed and decided upon,” says Mr. Hub 
bard, “all places that remained undetermined in Her Majesty’s 
Provinces, including the river St. Lawrence, and excepting

1 Mr. Cushman in a report of July 2, 1858, stated that the expenditures 
of the commission during the three preceding years had been $26,999.29.

2 Mr. Hubbard to Mr. Cass, Sec. of State, December 10, 1859. (MSS. 
Dept, of State.)
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only those of Newfoundland and those lying on the northern 
Gulf coast of Canada between Mt. Joly and the western ex
tremity of Anticosti. On the United States coast but one 
was marked, the Hudson, making in all 45 rivers marked and 
finally disposed of this year. Her Majesty’s commissioner re
quires further time to bring his examinations up to ours.”1

In March 1861 Mr. Hubbard was succeeded as commissioner 
by E. L. Hamlin.

On the 12th of August 1862 Mr. Perley died, and his place 
was not filled till the following year, when Joseph Howe, of 
Nova Scotia, was appointed to succeed him.

This change caused much delay, since Mr. 
Perley had done a great deal of field work of 
which his successor could not, under the cir

cumstances, avail himself. But when the treaty was termi 
nated in 1866, all the delimitation had* been completed except 
on a small section of the southern coast of Newfoundland and 
a section of the coast of Virginia.

After the commission had, by reason of the 
Report of Mr. Cutts. termination of the treaty, ceased to exist, 

t Mr. Gutts made the following general report
of its proceedings:

Close of Commission’s 
Work.

“ Washington City, D. C., March 31st, 1866.
“ Hon. Wm. H. Se ward, Secretary of State.
“Sir: I have the honor to submit the following general 

Report of the proceedings and results of the Joint Fishery Com
mission, appointed under the 1st Article of the Reciprocity 
Treaty between the United States and Great Britain, from the 
date of its organization in 1855, to the termination of the 
Treaty, March 17th, 1866.

“duties of the commissioners.
“ I. Each to subscribe a solemn declaration that he would 

impartially, &c., examine and decide upon all such places as 
were intended to be excluded from the common liberty of 
fishing.

“II. To examine the coasts embraced within the provisions 
of the Treaty.

“ III. To decide upon what ‘places’ were to be considered 
as ‘ Rivers’ and intended to be reserved; and when any such

1 Mr. Hubbard to Mr. Cass, Sec. of State, December 8, 1860. Mr. Perley 
bad not examined Newfoundland nor the coast of the United States south 
of the Hudson. There was a part of Canada also of which he had not 
completed the examination. (Ibid.)



place shall be decided to be a river, to designate its extent, 
or mark the seaward limits of its mouth.

“ IV. To agree upon, or determine by lot, an Arbitrator or 
Umpire to decide in any case or cases on which the Commis
sioners may differ in opinion.

“ Y. To keep a record of the decisions of the Commissioners 
and of the Umpire, each to be in writing, and to be signed by 
them respectively.

“I.
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“ Under the 3d paragraph of the 1st Article, G. G. Cushman, 
Esq., was appointed Commissioner on the part of the United 
States, and Moses H. Perley, Esq., on the part of Great Britain.

“ The following memoranda will show their respective terms 
of service, and of their successors in office.

u U. S. Commissioner and Declaration.

Name. Date of 
Commission.

Date of 
Declaration.

Date
when service 

ceased.

G. G. Cushman, Maino......................................
Benj. Wiggin, Maine........................................
John Hubbard, Maine......................................
E. L, Hamlin, Maine.........................................

1855, Mar. 3
1858, J line 22
1859, Mar. 9 
1861, Mar. 14

•
1855, July 16
1858, Nov. 15
1859, May 11 
1861, Mar. 28

1858, July 1
1859, March 4 
1861, March 22 
1866, March 31

(i British Commissioner and Declaration.

M. H. Perley, New Brunswick.........................
Jos. Howe, Nova Scotia....................................

1855
1863

1855, July 16 
1863, June 22

1862, Aug. 12 
1866.

“ During the entire period, Bichard D. Cutts, Esq., of Wash
ington, served as the U. S. Surveyor, and George H. Perley 
of New Brunswick, as the British Surveyor, attached to the 
Commission. '

“II.

“WHAT COASTS WERE AND WERE NOT TO BE EXAMINED.

“ Under the 1st, 2d, and 6th Articles of the Treaty, the Com
missioners were directed to examine the eastern coasts of the 
United States, north of the 36th parallel of north latitude; and 
the coasts of Canada, New Brunswick, Nova Scotia, Prince 
Edward Island, and of the Island of Newfoundland, so far as 
applicable, or, in other words, all the coasts of the British North 
American Colonies which were not included within the provi
sions of the 1st Article of the Convention of 1818.

“The first step, therefore, was to declare the exact limits of 
the coasts defined in the Convention, with a view to their exclu
sion from the jurisdiction of the Commission. An additional 
reason, if any was necessary, for such strict discrimination, 
was the fact that our rights of fishery, on the coasts referred
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to in the Convention, were not only perfect, but were secured 
‘ forever.’

“Upon examination, it was ascertained that, since 1818, the 
eastern boundary of Canada had been extended from Natasli- 
quan Pt. or Mt. Ioli, to auce au Sablon; and that consequently, 
the Canada of the Treaty included a section of the coast cov
ered by the Convention. Notwithstanding this fact, the above- 
mentioned section of the Canada coast and all of Labrador, as 
well as the coast of Newfoundland extending from the Rameau 
Islands to Cape Ray, and thence, along the western side, to 
the Quirpon Islands, were carefully withdrawn by us from any 
official action on the part of the Commission. This course, so 
plain and imperative, would not require to be even alluded to, 
were it not that H. M. Commissioner had presented certain 
rivers on those coasts to be marked, and had devoted a portion 
of his time to their examination, altho’ promptly and repeat
edly notified that we should decline, as we did decline, to rec
ognize any ‘place’ which he might offer to be reserved on the 
coasts defined in the Convention of 1818.

“THE CHARACTER AND EXTENT OF THE EXAMINATION TO 
# BE MADE.

“During the first season’s operations in 1855, the field work, 
under the guidance of H. M. Commissioner, was confined to an 
actual survey of the River Buctouche, and to the examination 
of the Miramichi, in New Brunswick. From the comparatively 
slight progress made during that season, and from the desul
tory character of the proceedings, it was clearly perceived that 
to examine, in detail, 5500 miles of coast, and to make a new 
survey and chart of each of the ‘places’ which might be desig
nated by either Commissioner to be reserved, would require 
an amount of time, labor and expenditure, not authorized by 
the temporary character of the Treaty, and, in no respect, 
necessary for a strict and thorough performance of the duties 
assigned to the Commission. Hence, on the arrival of IT. M. 
Commissioner at Washington, in May, 1856, the U. S. Sur
veyor, with the approbation of the Department of State, pre
sented to him a plan, introducing economy in the field work, 
and order and system in the proceedings and expenditures of 
the Commission.

“It was stated that the Provincial coasts had been carefully 
surveyed by competent officers under the direction of the Brit
ish Board of Admiralty; that similar surveys had been made of 
a large extent of the coast of the United States by the officers 
engaged in the survey of the coast, under the authority of 
Congress; and that full and elaborate charts had been pub
lished by our respective Governments. In view of these facts, 
it was urged that in any case where the Commission possessed 
an official chart of the ‘river and its mouth,’ no special resur
vey was necessary. To this IT. M. Commissioner agreed.

“It was also urged that the Commissioners should adopt, as
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official, the charts of Bayfield and of the Survey of the Coast; 
should designate and mark thereon the reservations upon 
which they could agree; and should visit such localities only 
in regard to which there was a doubt, or a difference of opinion, 
as to the character or extent of the ‘ place.7 While discussing 
this proposition, in the presence of Mr. Marcy and Mr. Cramp- 
ton, H. M. Commissioner gave to it a partial assent, but soon 
afterwards declared that he considered it to be his duty to 
make a personal examination of every locality which was, or 
might be, intended to be reserved, and to this decision, he and 
his successor adhered throughout.

“ On onr part, while we have made a general examination of 
the coasts embraced within the provisions of the Treaty, and 
a particular examination of such localities concerning which 
special information was desired, we have, as a rule, depended 
upon the official charts, and, consequently, were prepared, years 
ago, to close the business of the Commission.

“The additional proposal that the Commission should keep, 
in duplicate, an official Journal of all its meetings and adjourn
ments, proceedings, minor agreements and other matters inci
dental to the main duty assigned to it by the Treaty, was not 
accepted. It was, therefore, necessary to accomplish the same 
object by means of official correspondence, reports, &c, two 
volumes of which will accompany this Beport.

“in.
“THE TERMS USED IN THE TREATY, THEIR DEFINITION AND 

APPLICATION.

“As the Treaty declared that ‘bays,7 harbors and ‘creeks’ 
should be free, and that only ‘rivers and the mouths of rivers7 
be reserved, it was advisable, at the very outset, to define the 
precise meaning of these terms, in order that a ‘creek7 might 
not be reserved under the name of a 'river,7 or a ‘bay,7 as its 
‘mouth.7 With this view, the terms, ‘bays, creeks and rivers7 
were interpreted in strict accordance with the definitions given 
to them by Geographical Science, and each body of water was 
decided to be one or the other, on its own merits, irrespective 
of the name found on the chart, or of the designation which 
might be claimed for it by H. M. Commissioner.

“Numerous examples of what we believed to be a misappli
cation of the terms and intention of the Treaty, occurred dur
ing the different meetings of the Commission. In one instance,
II. M. Commissioner presented 24 places on the little Island of 
Prince Edward to be reserved as ‘rivers.7 In our opinion,they 
were ‘creeks.7 He also offered the Bay of Bras d7Or, in the 
Island of Cape Breton, to be excluded from the common lib
erty of fishing, as the ‘mouth7 of various rivers. This claim 
was so clearly unreasonable that we declined even to entertain 
it. Somewhat similar claims were presented on other parts of 
the Provincial coasts which, from one cause or another, were 
afterwards withdrawn by 11. M. Commissioner.
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“It may be added that while thus resisting all attempts to 
curtail the liberty secured to American fishermen on the coasts 
of the Colonies, we applied no principle or definition which we 
did not apply to our own coasts, in favor of British fishermen.

“IV.

“ THE UMPIRE AND HIS AWARDS.

“In consequence of the disagreements, above referred to, 
between the two Commissioners, an Umpire was chosen, by 
lot, July 20, 1857, with a previous understanding, however, 
that a new Umpire should be agreed upon, or chosen, in case 
of any future difference of opinion.

“ The Umpire chosen was the Hon. John H. Gray of New 
Brunswick, and to him were referred the 24 ‘places’ on the 
Island of Prince Edward, asserted by the British Commis
sioner to be ‘rivers,’ and, by us, to be inlets of the sea, or 
‘creeks;’ and. also the disagreements in regard to the sea
ward limits of the mouths of the Pi vers Buctouche and Mira- 
michi, in New Brunswick. At the same time, the U. S. Com
missioner forwarded to the Umpire a communication in which 
were given, in each case, the reasons upon which his own 
decision had been based.

“The Umpire delivered his awards, May, 1858, at which date 
his duties and term of office ceased.

“In six cases, the Umpire decided in favor of the United 
States, and in all others, in favor of British fishermen. (See 
Appendix No. 1.)

“These awards were not satisfactory, not so much from the 
interests involved or their loss, as from their flagrant partiality, 
taken in connection with the fact that the Umpire claimed to 
be a permanent member of the Commission which, if by any 
contingency should be allowed, would give him the decision in 
other fore shadowed cases of disagreement, in which the fish
ermen of the United States were largely and deeply interested.

“A full report on the subject of the awards was made by the 
U. S. Surveyor, in which the attention of the Department of 
State was drawn to the above facts, with the suggestion that 
the charge of flagrant partiality should be referred to the Brit
ish Government for its friendly consideration. This course 
was approved and adopted by the Department, and the result 
was all that was expected or desired. The British Govern
ment, while denying the partiality of the awards and claiming 
that they should be final and conclusive in accordance with 
the provision in the Treaty to that effect, declared that it was 
not averse to the appointment of another Umpire, should a 
further disagreement arise.

“ In consequence of the firm attitude taken in these early 
cases, the British Commissioner withdrew the claims be had 
advanced as to the mouths of the Pivers Shediac, Cocagne and
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St. John 5 gave up his intention of asserting that the mouth of 
the River St. Lawrence terminated at the Island of Anticosti; 
and, in fact, adopted a more just construction of the conces
sions made to the fishermen of the United States.

“Y.
“ RECORDS OF THE COMMISSION.

“In compliance with the 5tli paragraph of 
Record Book No. i. the 1st Article, a record, in duplicate, was 

kept of the decisions of the Commissioners, in 
each case, and signed by them respectively. In this book were 
also recorded and subscribed the declarations made by the 
Commissioners and the Umpire, before proceeding to any busi
ness, as prescribed by the Treaty. The records are numbered 
from 1 to 56 inclusive, and reference is made, in each, to the 
corresponding and appropriate chart in Record Book, No. 2.

“The original copy of the awards of the Umpire, signed by 
him, is already on file in the Department of State.

“No. 2 is a portfolio, containing 58 separate 
Record Book No. 2. charts consecutively numbered, and eacli sign

ed by the Commissioners and Surveyors. They 
show the lines which designate the extent of the reservations, 
according to the description given of them in the different 
decisions, and therein referred to.

“These charts are, with few exceptions, of a most reliable 
character, and, as previously stated, were adopted with a view 
to save the labor and expense which would have attended new 
surveys and detailed examinations by the Commission.

“There are two original charts, one of the coasts of the 
British North American Colonies, and the other of the coasts 
of the United States, north of the 36th parallel, showing, at a 
glance, the places reserved from the common liberty of fishing. 
The reservations are marked in blue. The coasts are laid down 
with great care and according to the latest surveys and deter
minations of latitude and longitude, and in case the Treaty 
had been continued, it was intended to suggest to the Depart
ment the propriety of publishing the charts, on a reduced 
scale, as well as the official records, and of directing that the 
master of every vessel engaged in the fisheries, should provide 
himself, before his clearance is granted, with copies of said 
charts and descriptions. They would inform him where he 
could fish and where he could not, and would also serve for 
the purpose of navigation.

“ These two volumes contain copies of thecor- 
Correspondence, Vois. respondence and reports, and of other papers

connected with the duties of the Commission. 
“The following table will give the date and character of the 

official reports, heretofore submitted to the Department. They 
afford full information in regard to the meetings, proceedings



444 INTERNATIONAL ARBITRATIONS.

and field operations of the Commission, and of the delays, at 
different periods, in the transaction of its business.

Date of Report. Report— By whom made.

1855, Dec. 17th.
1856, Nov. 13th. 
1856, May 7th ..
1856, Aug-24...
1857, Dec. 18th.
1858, May 25th.
1858, Jimo 3d..
1859, Feb. 15th. 
1859, Apr. 22d.. 
1859, July 25th. 
1859, Nov. 1st..
1859, Dec. 10th.
1860, Dec. 8th..
1861, Dec. 31st..
1863, Jan. 1st...
1864, Jan..........
1864, Dec. 17th.
1865, Feb. 6tli..
1866, Mar. 31 st 
1866, Mar. 31st.

Of operations from Aug., 1855, to date.......................
Of operations from Dec., 1855, to date, including.......
Plan for system in proceedings, &c of Commission.. 
On the character of the Prince Edward Island rivers.
Of operations from Nov. 13,1856 to date....................
In regard to term of service ot Umpire ..................
Relative to the marking of the middle of St. Croix..
On the awards of Umpire & their partiality.............
Resum6 of the past proceedings of tho Conim’n.......
On the British claim to the Bras d’Or.......................
Of John Hubbard approving of U. S. Surveyor’s 

report on the awards of Umpire.
Of operations during preceding year.........................
Of operations during preceding year........................
Of operations during preceding year.........................
Of operations during preceding year........................
Of operations during preceding year........................
To Department on progress of the work..................
Of operations during preceding year........................
Of operations during preceding year........................
A general, statistical report of the proceedings and 

results of the Commission.

G. G. Cushman. 
G. G. Cushman. 
Riclid. D. Cutts. 
Richd. D. Cutts. 
G. G. Cushman. 
G. G. Cushman. 
G. G. Cushman. 
Richd. D. Cutts. 
Richd. I). Cutts. 
Richd. D. Cutts. 
John Hubbard.
John Hubbard. 
John Hubbard. 
E. L. Hamlin.
E. L. Hamlin.
E. L. Hamlin. 
Richd. D. Cutts. 
E. L. Hamlin.
E. L. Hamlin. 
Richd. D. Cutts.

“ RESULTS.

“The number of Lplaces’ presented for examination on the 
Provincial coasts amounted to 167, and on the coasts of the 
United States, to 54.

“Of these 221 places, 105 were reserved and excluded from 
the common liberty of fishing under the terms of 4rivers, and 
the mouths of rivers,7 and the remainder were withdrawn by 
the respective Commissioners, as either not coming within the 
intention of the Treaty, or the jurisdiction of the Commission.

“The following table will show the number of places exam
ined and of rivers and their mouths where boundaries were
determined, in each Province and State.

“ For further details, reference is respectfully made to Appen
dix No. 2, which will be found to be an Index, giving the name 
of each river reserved, the number of the record and page of 
the decision and by whom made, and also the number of the

drawn.

Number of Number of
places ex rivers
amined. reserved.

29 16
30 19

7 3
28 19
73 21
13 5

1 1
12 3

3 2
8 3
1 1
1 1

11 11
4 0

1 221 105

Province or State.

Canada............................
Island of Prince Edward
Newfoundland...............
New Brunswick.............
N ova Scotia....................
Maine.............................
New Hampshire.............
Massachusetts...............
Rhode Island -.................
Connecticut....................
New York.......................
Delaware........................
Maryland.......................
Virginia..........................
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“From an examination of tlie official cliarts and Records of 
tlie Commission, it will be ascertained tliat the intention of the 
Treaty to reserve only ‘rivers, and the mouths of rivers’ has 
been, with a few unimportant exceptions, strictly and fairly 
carried out by the Commissioners.

“THE RIVER ST. LAWRENCE.

“Of all the questions which arose, the most important was 
the determination of the mouth of the River St. Lawrence. 
During the discussion relating to the northeastern boundary, 
Great Britain had indirectly claimed that the mouth of that 
river was between Cape Rozier and the Mingan Islands ; and, 
until very lately, the Gazetteers and Charts assigned to it the 
same extended limit. The British Commissioner under the 
Reciprocity Treaty made claim to tLie same line, which, if 
granted, would have excluded the fishermen of the United 
States from a body of water larger than the Bays of Chaleur, 
Fundy, Delaware and Chesapeake put together. To meet this 
pretension, an argument was prepared, after a thorough inves
tigation of the case, based upon the extent of country drained 
by the inland current of fresh water; the amount of the dis
charge and its effects; the tides, freshets, currents, depth and 
specific gravity of the water between the mouth of the Sague
nay and the Island of Anticosti, showing that the mouth of the 
River St. Lawrence terminated at Pt. de Monts. The area 
embraced between the two lines respectively claimed by the 
United States and Great Britain, contained over 10,000 square 
miles of deep sea, valuable for its fisheries.

“It was finally decided by the Commissioners that the mouth 
of the river was at Pt. de Monts, and, consequently, that all 
that body of water lying between Pt. de Monts and the Island 
of Anticosti, constituted the northwest arm of the Gulf.

“WORK LEFT UNFINISHED.
“At the last meeting of the Commission, H. M. Commis

sioner was unprepared to designate the places intended to be 
reserved on a short section of the southern coast of Newfound
land, or to mark the mouths of the Rivers Potomac, Eappahan 
nock, York, and James, in the State of Virginia. At all other 
points, the duty assigned to the Commission had been per
formed. ’

“CAUSES OF THE DELAY.
“Among these may be mentioned the extreme view, taken 

by H. M. Commissioner, of his duty under the Treaty to make 
an examination in person of each ‘place’ intended, or having 
any pretension to be reserved, without regard to the full and 
reliable charts in our possession; the death of Mr. Perley in 
1862, and the time lost before his successor was appointed; the 
examination by H. M. Commissioner of coasts not embraced 
within the provisions of the Treaty; and others of minor im
portance, alluded to in the different Reports.
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“The Reports submitted to the Department, from time to 
time, will show the persistent efforts made, on our part, to hasten 
and to close the business of the Commission, and the success 
or failure which attended them, in each instance.

“EXPENDITURES.
“The expenses of the Commission have been comparatively 

light. The U. S. Surveyor availed himself of the information 
acquired previous to his appointment and while engaged in 
the survey of the coast of the United States; and such expendi
tures only were made by the U. S. Commissioner, on the 
Provincial coasts, as were strictly demanded for the just and 
intelligent performance of his duties. Indeed, for some years 
back, no expendi tures have been incurred beyond those barely 
necessary for the existence of the Commission.

“I have the honor to be, very respectfully, your obdt. Ser7t?
“Richd. D. Cutts,

. “ U. 8. Surveyor, &c.

“Appendix Ho. 1.
(t Cases referred to an Umpire, and his decisions.

“PLACES IN PRINCE ED WALD ISLAND.

Places. Claim of the 
British Commissioner.

Claim of the United 
States Commissioner.

Seal................... To he “rivers,” and to 
he reserved for the ex
clusive use of British 
fishermen.
.. do............................

To he sea “creeks,” and 
to he open to the com
mon liberty of fishing.

.......do............................Vernon - -
Orwell do............................ .......do............................
Pinnett« do ........... .......do.............................

1VT nr ray .... do .......................... .......do.............................
t^firdigriTi „ do ......................... .......do.............................
"Jimi o-htnn do ............ .......do.............................

tin _____ ___ do............................
f"\ftil7'lS do .................. 1........do.............................

do .........................i........do.............................
Hu ___ _J___do  .....................

p tor do........................... .......do.............................
St.o.nloir do............................ .......do............................O I tUIlu y ..............
Pllis do............................ .......do.............................
"JT’n'V'lpy fin____ ______ .......do............................
Pierre JficQues Ho _ - _ . ____ _ _ .......do.............................
Perci val do............................ .......do.............................
^7, n it| npA do .......................... .......do............................
Hr Mima11 do............................ .......do.............................
St. Pot.arfa do ............ .......do............................Oi* I C lot o............... ...

C ronon/1 do ......................... .......do.............................\jIctpdUU .........
do............................ .......do............................

Oy do............................ .......do .............................
s^i^io do........................... .......do.............................

Award of Umpire.

In favor of Great 
Britain.

Do.
Do.

In favor of tlie 
United States. 

In favor of Great 
Britain.

Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.
Do.

In favor of the 
United States. 

Do.
Do.
Do.
Do.

“PLACES IN NUW BRUNSWICK.

Buctouche River. Includes Buctouche Does not include Buc- In favor of Great
Harbor. tonche Harbor. Britain.

Miramichi River. Includes the inner Bay Does not include the in Do.
of Miramichi. ner Bay.
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“Appendix No. 2.
u 1 Rivers and their mouths’ reserved from the common right of fishing therein, 

under the 1st and 2d Articles of the Treaty.

“BRITISH NORTH AMERICAN COLONIES.

Colony or State. Name of River.

Canada .................... St. Lawrence
Do..................... Moisic.......................
Do..................... St. ,Toliu .
Do..................... Minigan
Do..................... Chat to . -
Do..................... St. Anne_
Do..................... Mt. Louis
Do..................... Mn.gd al on..................
Do..................... Dartmouth
Do..................... York .......... ....
Do..................... St .Tntm-GnspA
Do..................... G-rand..................
Do..................... Bon avon tu re
Do..................... Grand Cascapediac...

Anticosti Island.. .. Jupiter......................
Do..................... Fox............

Prince Edward Is Dunk..........................
land.

Do..................... Eliot
Do..................... Montague .
Do................... Vernon.. .
Do..................... Cardigan
Do..................... Fortune.......
Do..................... Souris .. .
Do..................... Tryon ...............
Do..................... Winter ..
Do..................... Hunter .
Do..................... Stanley........
Do..................... Ellis __
Do..................... Pi er re ,T a cq 11 es
Do..................... Percival........
Do..................... Enmore.......
Do..................... Ha.ldim an
Do..................... Murray...............
Do..................... Bought,on
Do..................... Fox ley _

Newfoundland........ Exploits..........Do..................... Gam ho ...
Do..................... 'Terra Nnevn

New Brunswick__ Ristigoucke...............Do..................... Bath urst
Do..................... Caraquetto
Do..................... Poem o uohe
Do..................... Traeadie ..
Do..................... Tabisintae
Do..................... Miramiohi
Do..................... Ron chi hong nne
Do..................... Ricliihuoto
Do..................... Buctouche
Do..................... Coeagne .
Do..................... Shediac.........
Do...................... Sa.ekvillo
Do..................... Peticodiac
Do..................... Shepody.
Do..................... St. John .
Do..................... Musquash .
Do..................... Leprean
Do..................... Maga gn a d a vi e,

Nova Scotia........... Phillip ....
Do..................... Pugwasli
Do..................... Wallace
Do..................... | Pictou..........................

Record Book—

No. 1. No. 2. Decided by—
No. of Page. No. of
record. plan.

39 47 ! 40 Commissioners.
40 48 41 Do.
41 50 42 Do.
41 50 42 Do.
40 48 41 Do.
40 48 41 Do.
40 48 41 Do.
40 49 41 Do.
43 52 44 l>o.
43 52 44 Do.
43 52 44 Do.
44 53 8 Do.
44 53 8 Do.
44 53 8 Do.
41 50 42 Do.
42 51 43 Do.

8 10 7 Do.
9 11 7 Do.

10 12 7 Do.
29 35 7 Gmpire.
29 35 7 Do.
29 35 7 Do.
29 35 7 Do.
29 36 7 Do.
29 36 7 Do.
29 36 7 Do.
29 36 7 Do.
29 36 7 Do.
29 36 7 Do.
29 36 7 Do.
29 37 7 ! Do.
29 37 7 i Do.
30 38 31 ! Do.
31 39 32 ! Do.
32 40 33 i Do.
55 70 57 ! Commissioners.
56 71 58 l)o.
56 71 58 : Do.
14 16 8 ' Do.
14 16 8 Do.
44 53 8 Do.
14 16 8 ; Do.
14 16 8 ! Do.
14 16 8 1 Do.

2 4 2 Umpire.
14 16 9 Commissioners.
14 16 9 Do.

1 3 1 Umpire.
45 55 45 Commissioners
45 55 46 Do.
14 17 10 Do.
14 16 10 Do.
14 17 10 Do.
45 55 47 Do.
14 17 11 Do.
14 17 11 Do.
14 17 11 Do.
24 29 26 Do.
24 29 26 Do.
23 28 25 Do.
22 1 27 24 Do.
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liiverts and their mouths’ reserved from the common right of fishing therein, 
under the 1st and %d Articles of the Treaty—Continued.

“BRITISH NORTH AMERICAN COLONIES—Continued.

Record Book—

Colony or State. Name of River. No. 1. No. 2. Decided by—
No. of 
record. Page. No. of 

plan.

Nova Scotia............ St. Mary..................... 2L 26 23 Commissioners.
Do...................... Gold........................... 20 25 22 Do.
Do...................... Le Have. ............. 20 25 22 Do.
Do...................... Liverpool................... 19 24 21 Do.
Do...................... Tusket....................... IS 23 20 Do.
Do..................... Sisibou....................... 18 23 20 Do.
Do..................... Cornwallis................ 17 22 19 Do.
Do..................... Avon.......................... 17 22 19 Do.
Do..................... Shubenacadie............. 17 22 19 Do.
Do...................... Salmon....................... 17 22 19 Do.
Do...................... Minudie..................... 14 17 10 Do.

Cape Breton Island. Sydney ....................... 33 41 34 Do.
Do..................... Mire............................ 34 42 35 Do.
Do . Grand . .. 34 42 35 Do.
l)o .. Des Habitans . .. 35 43 30 Do.
Do...................... Mabou........................ 3G 44 37 Do.
Do...................... Marguerite................ 37 i 45

38 Do.

“UNITED STATES.

State. Name of River.

Maine......................................... Union..............................................
Do ... Macliias.....................................
Do .... ... Penobscot .................................
Do ... Kennebec.....................................
Do - - - Saco...........................................

New Hampshire .... 
Massachusetts ...

Piscataqua................
Mcrrimac....................

Du...................... Ipswich.....................
Do .... ... Taunton.....................

Rhodo Island .. Providence................
Do Pawcatuek...............................

Connecticut....................... Thames .......................................
Do......................................... Connecticut............................
Do ............................ Housatonic...............................

New York .... Hudson..........................................
Delaware and New 

Jersey.
TV1 n.ryln.nd . .

Delaware.....................................

Susquehanna........................
IIn . Nortli East..............................
Do ...................: ... Elk....................................................
Do ................................ Sassafras.....................................
Do ................................ Patapsco....................................
Do .. - Chester..........................................
Do................................. Severn.............................................
Do......................................... Choptank..................................
Do...................................... Patuxent....................................
Do . Nanticoke..................
Do................ .. Pocomoke..................

Record Book—

Decided by—No . 1. No. 2

No. of 
record. Page. No. of 

plan.

16 20 17 Commissioners.
16 20 18 Do.
16 20 17 Do.
16 20 10 Do.
16 20 15 Do.

3 5 3 Do.
4 0 4 Do.
5 7 5 Do.
6 8 0 Do.
7 9 0 Do.

25 30 27 Do.
26 31 28 Do.
27 32 29 Do.
28 33 30 Do.
38 46 39 | Do.
54 09 50 Do.

Do.
46 01 48 Do.
46 01 48 Do.
46 61 48 Do.
46 01 48 Do.
47 02 49 Do.
48 63 50 Do.
49 64 51 Do.
50 05 52 Do.
51 60 53 Do.
52 07 54 Do.
53 68 55 Do.

“li. d. c.’;
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The awards of the umpire, which, as has 
TeXtAward5116 S keen sa,i(l? were dated at St. John, New Bruns

wick, April 8, 1858, were as follows:
11 By the 3rd Article of the Treaty of 1783 between Great Britain and the 

United States it was stipulated, ‘That the people of the United States 
should continue to enjoy unmolested the right to take fish of every kind 
on the Grand Bank, and on all the other Banks of Newfoundland; also in 
the Gulph of Saint Lawrence, and at all other places in the sea where 
the inhabitants of both countries used at any time theretofore to fish. 
That the inhabitants of the United States shall have liberty to take fish 
of every kind on such part of the coast of Newfoundland as British fisher
men shall use (but not to cure or dry them on the island) and also on the 
coasts, bays and creeks of all His Majesty's dominions in America. And 
that the American fishermen shall havo liberty to dry and cure fish in any 
of the unsettled bays, harbours and creeks in Nova Scotia, Magdalen Islands 
and Labrador, so long as the same shall remain unsettled: but so soon as 
the same or either of them shall be settled, it shall not be lawful for the 
said fishermen to dry or cure fish at such settlement, without a previous 
agreement for that purpose, with the inhabitants, proprietors, or possess
ors of the ground.' The War of 1814 between Great Britain and the 
United States, was held by the former to have abrogated this stipulation, 
and the declaration of peace, and Treaty of Ghent, which subsequently 
followed, were entirely silent on the point. This silence was intentional— 
during the negotiations the question had been expressly raised, and the 
claim of the United States to the continued enjoyment of the rights se
cured by that stipulation denied. By the Convention of the 20th October 
1818, the privilege of the Fisheries within certain limits was again conceded 
to the United States—and the United States by that Convention ‘renounced 
any liberty before enjoyed or claimed by them, or their inhabitants, to take, 
dry or cure fish, on or within three marine miles of any of the coasts, bays, 
creeks, or harbours of any of the British dominions of America, not included 
within that part of the Southern Coast of Newfoundland extending from 
Cape Ray to the Rameau Islands; on the Western and Northern Coast of 
Newfoundland, from Cape Ray to the Quirpon Islands—on the shores of 
the Magdalen Islands—and also on the coasts, bays, harbours, and creeks, 
from Mount Jolly on the South of Labrador, to and through the Straits of 
Bellisle, and thence Northerly along the Coast.' This concession was to 
be without prejudice to any of the exclusive rights of the Hudson Bay 
Company, and the American Fishermen were also to have the liberty, for
ever, to dry and cure fish in any of the unsettled bays, harbours, and 
creeks of the Southern part of the Coast of Newfoundland therein de
scribed, and of the Coast of Labrador, but so soon as the same or any 
portion thereof should be settled, it should not be lawful for the said Fish
ermen to dry or cure fish at such portion so settled without previous 
agreement for such purpose with the inhabitants, proprietors or possessors 
of the ground; and was further subject to a proviso, that the American 
Fishermen should be permitted to enter the bays and harbours in His 
Britannic Majesty's dominions in America, not included within those limits, 
‘for the purpose of shelter, and of repairing damages therein, of purchas
ing wood and of obtaining water, and for no other purpose whatever.

5027------29
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But they should he under such restrictions as might he necessary to pre
vent their taking, drying or curing fish therein, or in any other manner 
whatever abusing the privileges thereby reserved to them/

“ A difference arose between the two countries, Great Britain contending 
that the prescribed limits of ‘three marine miles/ tho line of exclusion, 
should be measured from headland to headland, while the United States 
Government contended it should be measured from tho interior of the bays 
and the sinuosities of the coasts. The mutual enforcement of these posi
tions led to further misunderstandings between the two countries.

“To do away with the causes of these misunderstandings, and to remove 
all grounds of future embroilment, by the Treaty of Washington, June 
5th 1854, it was by Article 1st agreed:— ‘ That in addition to the liberty 
secured to the United States Fishermen by the abovementioned Convention 
of October 20th 1818, of taking, curing and drying fish on certain coasts of 
the British North American Colonies therein defined, the inhabitants of the 
United States shall have, in common with the subjects of Her Britannic 
Majesty, the liberty to take fish of every kind, (except shell fish,) on the 
sea coasts and shores, and in tho bays, harbours and creeks of Canada, 
New Brunswick, Nova Scotia, Prince Edward Island, and of the several 
Islands thereunto adjacent, without being restricted to any distance from 
the shore, with permission to land upon the coasts and shores of those 
Colonies, and the Islands thereof, and also upon the Magdalen Islands, for 
the purpose of drying their nets and curing their fish; provided that in so 
doing, they do not interfere with the rights of private property, or with 
British Fishermen in the peaceable use of any parts of the said Coast, 
in their occupancy for the same purpose.

“ ‘ It is understood that the above mentioned liberty applies solely to the 
Sea Fishery, and that the Salmon and Shad Fisheries, and all Fisheries in 
Rivers, and the mouths of Rivers, are hereby reserved exclusively for 
British Fishermen/

“By Article the 2nd:—
“‘It is agreed by the high contracting parties, that British subjects 

shall have, in common with the citizens of the United States, the liberty 
to take fish of every kind, (except shell fish,) on the Eastern sea coasts 
and shores of the United States, North of the 36th parallel of North Lati
tude, and on tho shores of the several Islands thereunto adjacent, and in 
the bays, harbours and creeks of the said sea coasts, and shores of the 
said United States, and of the said Islands, without being restricted to 
any distance from the shore, with permission to land upon the said coasts 
of the United States, and of the Islands aforesaid, for the purpose of dry
ing their nets and curing their fish: provided that in so doing they do not 
interfere with the rights of private property, or with the Fishermen of the 
United States in the peaceable use of any part of the said coasts in their 
occupancy for the same purpose.

“‘It is understood that the above mentioned liberty applies solely to 
the Sea Fishery; and that the Salmon and Shad Fisheries, and all Fish
eries in Rivers, and the mouths of Rivers, are hereby reserved exclusively 
for Fishermen of the United States/

“By the 1st article it was also further agreed:— ‘That in order to pre
vent or settle any dispute as to the places to which the reservation of 
exclusive right to British Fishermen contained in this Article, and that of 
Fishermen of the United States, contained in the second Article, should
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apply—each of tlie high contracting parties, on the application of either 
to the other, shall, within six months thereafter, appoint a Commissioner. 
The said Commissioners before proceeding to any business, shall make and 
subscribe a solemn declaration that they will impartially and carefully 
examine and decide to the best of their judgment, and according to justice 
and equity, without fear, favour, or affection to their own country, upon 
all such places as are intended to be reserved and excluded from the com
mon liberty of fishing under the said two articles/ In case of disagree
ment, provision is made for an umpire, and the ‘high contracting parties 
solemnly engage to consider the decision of the Commissioners conjointly, 
or of the arbitrator or umpire, as the case may be, absolutely final and 
conclusive in each case decided upon by them, or him, respectively/

“By Article 5, the Treaty was to Hake effect as soon as the laws required 
to carry it into operation should be passed by the Imperial Parliament of 
Great Britain, and by the Provincial Parliaments of those British North 
American Colonies which are affected by this Treaty on the one hand, and 
by the Congress of the United States on the other/

“ It is understood that in making this last Treaty, neither Government 
admitted itself to have been in error, with reference to the position it had 
before maintained. The Treaty was emphatically an arrangement for the 
future: 1 The Government of the United States being equally desirous with 
Her Majesty the Queen of Great Britain (as declared in the preamble) to 
avoid further misunderstanding between their respective citizens and sub
jects, in regard to the extent of the right of fishing on the coasts of Brit
ish North America, secured to each by Article I. of a Convention between 
the United States and Great Britain, signed at London on the 20th day of 
October 1818/

“The Commissioners appointed under the provisions of this Treaty, pro
ceeded to examine and decide upon ‘the places intended to be reserved 
and excluded from the common liberty of fishing; under the 1st and 2nd 
Articles. They differed in opinion as to the places hereinafter named, and 
it has been submitted to me as the umpire under the provisions of that 
Treaty, to determine those differences.

“ The copies of the Records of disagreement between the Commissioners, 
transmitted to me, are as follows:

“RECORD NO. 1.

“ ‘We, the undersigned, Commissioners respectively on the part of Great 
Britain and the United States, under the Reciprocity Treaty concluded 
and signed at Washington on the 5th day of June, A. D. 1854, having met 
at Halifax, in the Province of Nova Scotia, on the 27th day of August, A. 
D. 1855, thence proceeded to sea in the British Brigantine “ Halifax,” and 
passing through the Strait of Canso, first examined the River Buctouche, 
in the Province of New Brunswick.

“ ‘A survey was made of the mouth of the said River Buctouche by the 
Surveyors attached to the Commission, George H. PerleVj on the part of 
Great Britain, and Richard D. Cutts, on the part of the United States, a 
plan of which, marked No. 1, and signed by the Commissioners respectively, 
will be found in Record Book No. 2.

‘“We, the Commissioners, are unable to agree upon a line defining the 
mouth of said River.
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“ ‘Her Majesty’s Commissioner claims that a line from Glover’s Point to 
the Southern extremity of the Sand Bar, (marked in red upon the afore
said Plan No. 1,) designates the mouth of the said River Buctouche; the 
United States commissioner claims that a line from Chapel Point, hearing 
South, 4° West (magnetic), marked in blue on the aforesaid Plan No. 1, 
designates the mouth of said river; and of this disagreement record is 
here made accordingly.

“‘Dated at Buctouche, in the Province of New Brunswick, this 19th 
day of September, A. D. 1856. __

“‘M. II. Perley, II. M. Commissioner. 
“‘G. G. Cushman, U. S. Commissioner.’

“RECORD NO. 2.

“‘We, the undersigned Commissioners respectively, on the part of 
Great Britain and the United States, under the Reciprocity Treaty con
cluded and signed at Washington on the 5th day of June, A. D. 1854, hav
ing examined the River Miramichi, in the Province of New Brunswick, are 
unable to agree upon a line defining the mouth of said River.

“‘Her Majesty’s Commissioner claims that a line connecting Fox and 
Portage Islands, marked in red, Plan 2, Record Book No. 2, designates the 
mouth of the Miramichi River. The United States Commissioner claims, 
that a line from Spit Point to Moody Point, marked in blue on Plan 2, 
Record Book No. 2, designates the mouth of said River; and of this disa
greement, record is here made accordingly.

“ ‘Dated at Chatham, on the Miramichi, in the Province of New Bruns
wick, on this 27th day of September, A. D. 1855.

“ ‘ M. H. Perley, H, M. Commissioner.
“‘G. G. Cushman, U. S. Commissioner.’

“RECORD NO. 9.

“ ‘ We, the undersigned, Commissioners under the Reciprocity Treaty 
between Great Britain and the United States, signed at Washington on 
tho 5th day of June, A. D. 1854, having examined the Elliot River, empty
ing into Hillsborough Bay, on the Coast of Prince Edward Island, one of 
the British North American Colonies, do hereby agree and decide, that a 
line bearing North, 85° East (magnetic;, drawn from Block House Point 
to Sea Trout Point, as shown on Plan 7, Record Book No. 2, shall mark 
the mouth, or outer limit, of the said Elliot River; and that all the waters 
within, or to the Northward of such line, shall be reserved and excluded 
from the common right of iishing therein, under the first and second arti
cles of the Treaty aforesaid.

“‘Her Majesty’s Commissioner, in marking the above line, claims the 
same as defining the joint mouth of the Elliot, York, and Hillsborough 
Rivers.

“ ‘The United States Commissioner agrees to the above line as the mouth 
of the Elliot River only, not recognizing or acknowledging any other 
River.

“ ‘Dated at Bangor, in the State of Maine, United States, this twenty- 
seventh day of September, A. D. 1856.

“ ‘ M. H. Perley, II. M. Commissioner.
‘“G. G. Cushman, U. S. Commissioner.’



RESERVED FISHERIES. 453

RECORD NO. 10.

“ ‘ We, tlie undersigned, Commissioners under the Reciprocity Treaty 
between Great Britain and tlie United States, signed at Washington on 
the 5th day of June, A. D. 1854, having examined the Montague River, 
emptying into Cardigan Bay, on the Coast of Prince Edward Island, one 
of the British North American Colonies, do hereby agree and decide, that 
a line bearing North, 72° East (magnetic), drawn from Grave Point to 
Cardigan Point, as shown on Plan 7, Record Book No. 2, shall mark the 
mouth, or outer limit, of the said Montague River; and that all the waters 
within, or to the Westward of such line, shall be reserved and excluded 
from the common right of fishing therein, under the first and second Arti
cles of the Treaty aforesaid.

“‘Her Majesty’s Commissioner, in marking the above line, claims the 
same as defining the joint mouth of the Montague and Brudenell Rivers.

“ ‘The United States Commissioner agrees to the above line, as marking 
the mouth of the Montague only, not recognizing, or acknowledging any 
other River.

“ ‘Dated at Bangor, in the State of Maine, United States, this twenty- 
seventh day of September, A. D. 1856.

“‘M. H. Perley, H. M. Commissioner.
“ ‘ G. G. Cushman, U. S. Commissioner1

“RECORD NO. 11.

“‘We, the undersigned, Commissioners under the Reciprocity Treaty 
between Great Britain and the United States, signed at Washington on 
the 5th day of June, A. D. 1854, having examined the Coasls of Prince 
Edward Island, one of the British North American Colonies, are unable 
to agree in the following respect:—

“ ‘Her Majesty’s Commissioner claims, that the undermentioned places 
are Rivers, and that their mouths should be marked, and defined, under 
the provisions of the said Treaty:

‘“Vernon, Orwell, Seal, Pinnette, Murray, Cardigan, Boughton, Fortune, 
Souris, St. Peter’s (designated St. Peter’s Bay on the Map of the Island), 
Try on, Crapaud, Winter, Hunter, Stanley, Ellis, Foxley, Pierre Jacques, 
Brae, Percival, Enmore, Ox, Haldiman, Sable.

“‘The United States Commissioner denies that the above-mentioned 
places are Rivers, or such places as are intended to be reserved and 
excluded, from the common liberty of fishing.

“ ‘Dated at Bangor, in the State of Maine, United States, this twenty- 
seventh day of September, A. D. 1856.

“ ‘M. H. Perley, H. M. Commissioner.
“ ‘G. G. Cushman, U. S. Commissioner.1

“It will thus be seen that the differences between the Commissioners 
resolve themselves into two divisions1st. Whether the twenty-four 
places named in Prince Edward Island, or any of them, as is contended by 
Her Majesty’s Commissioner, are to be deemed Rivers, and therefore 
reserved and excluded from the common liberty of the Fishery? Or 
whether, as is contended by the United States Commissioner, these places, 
or some of them, are not Rivers, and therefore open to the common liberty
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of tlie Fishery? 2nd. The Miramichi and Buctouche in New Brunswick, 
being admitted to be Rivers, by what lines are the mouths of those Rivers 
respectively to be determined?

‘*In coming to any conclusion on these points, it is unquestionably the 
duty of the Umpire, to look at the spirit and object of the Treaty,— 
tlie causes of difficulty it was intended to remove,—tbe mode of removal 
proposed.

“The classes of fish sought for in the deep sea Fisheries strike within 
‘three marine miles’ from the shore; tbe ‘ Bays’ within the headlands are 
their places of resort, but unlike the salmon or tbe shad, they do not 
ascend the Rivers, or particularly seek their entrances. To prosecute the 
Mackerel Fishery with success, the right of fishing on the ‘sea coast and 
shores’ within ‘three marine miles,’and within tbe ‘Bays,’with tbe privi
lege of landing for drying nets and curing fish, was absolutely necessary; 
tbe convenience of a ‘Harbour,’ and tbe right of fishing therein, desirable. 
A ‘creek,’ which Webster and Maunders both define to be, according to 
English usage and etymology, ‘a small inlet, bay or cove, a recess in the 
shore of the sea, or of a river,’ and which though ‘in some of the American 
States,’ meaning a small River, Webster says, ‘is contrary to English 
usage, and not justified by etymology,’ would also in many instances 
afford, accommodation. A right to the ‘sea coast and shores’—to tbe 
‘Harbours’ and the ‘Creeks,’ would thus afford the fisherman all that be 
would require, and leave to the Rivers, rising far in the interior of the 
respective countries, and flowing by the homes and the hearths of a dif
ferent nation, the sacred character whieh would save them from tbe 
stranger’s intrusion.

“ The Question then that first presents itself, are the twenty-four places 
named, or any, and which of them, in Prince Edward Island, to be deemed 
Rivers?

“It is difficult to lay down any general proposition, the application of 
which would determine the question. There is no limitation as to size or 
volume; tbe Mississippi and tbe Amazon, roll their waters over one fourth 
of tbe circumference of the earth. The ‘ Tamar,’ the ‘ Ex,’ and the ‘ Tweed ’ 
would hardly add a ripple to the ‘St. Lawrence,’ yet all alike bear the 
designation, are vested with the privileges, and governed by tbe laws and 
regulations of Rivers. It is not the absence or prevalence of fresh or 
salt water; that distinction has been expressly ignored in the celebrated 
case of Horne against McKenzie on appeal in the House «»f Lords.1 It is 
not the height or lowness of the banks; tbe Rhine is still the same River, 
whether flowing amid the mountains of Germany or fertilizing the low 
plains of Holland. It is not the rise or fall of tide, or the fact that there 
may be little, if any water, when the tide is out. The Stour and Orwell 
in England, are dry at low water, yet they have always been recognized 
and treated as Rivers. The Petitcodiac in New Brunswick, the Avon in 
Nova Scotia, owe their width, their waters, their utility, entirely to the 
Bay of Fundy; yet their claim to be classed among Rivers has never been 
doubted. The permanent or extraordinary extent of the stream, in cases 
where not at all or but little influenced by the tides is no criterion. The 
periodical thaws and freshets of Spring and Autumn in America make rivers 6

6 Clark & Finelly’s Repts.; Angel on Tide Waters, 74.
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of vast magnitude, useful for a thousand commercial purposes, in places 
where, when those thaws and freshets have passed away, their dry beds 
are visible for weeks. The term ‘flottable’ applied to such streams, is well 
recognized in the Courts of the United States, classing them among rivers, 
and clothing the inhabitants upon their banks with the rights of riparian 
proprietors, and the public at large with the privilege of accommodation.1

“An important test may be said to be the existence or nonexistence of 
bars at tlie mouths of waters or streams running into the sea. The exist
ence of such bars necessarily pre-supposes a conflict of antagonistic 
powers. An interior water forcing its way out, yet not of sufficient 
strength to plough a direct passage through the sands accumulated by 
the inward rolling of the sea, would necessarily diverge, and thus leave a 
bar in front of its passage, just at that distance where the force of its 
direct action would be expended. Some rivers, such as the Mississippi 
and the Nile, make deltas, and run into the sea. In this case, the extreme 
land would give a natural outlet. Others again run straight into the sea, 
without any delta, and without any estuary. In these cases, the bar at 
the mouth would give a natural limit; but tbe bar at the mouth is equally 
characteristic of its being a river. There are cases again, where the 
estuary gradually widening into the sea, leaves neither bar nor delta to 
mark its outlet, or determine its character. In such cases, for the latter 
object, other grounds must be sought on which to base a decision; and in 
making the former, the exercise of a sound discretion could be the only 
guide.

“The decision upon any such question must, after all, be more or less 
arbitrary. The physical features of the surrounding country, the impres
sions created by local inspection, the recognized and admitted character 
the disputed places have always borne, constitute material elements in 
forming a conclusion. The possibility that the privileges conceded by 
this Treaty may be abused, can have no weight. There will doubtless be 
found in both countries men who will disregard its solemn obligations, 
and take advantage of its concessions, to defraud the revenue, violate 
local laws, and infringe private rights, and in thus disgracing themselves, 
affect the character of the nation to which they belong; they will, how
ever, meet with no consideration at tho hands of the honourable and right 
thinking people of either country. The framers of this Treaty would not 
permit such minor difficulties to stand in the way of the great object they 
had in view, to cement the alliance, and further the commercial prosper
ity of two Empires. Such difficulties can be obviated, if necessary, by 
national or local legislation.

“The Rivers of Prince Edward Island, whether one or one hundred in 
number, must, as to length, necessarily be small. The Island is in no part 
much over thirty miles in width, and the streams run through it, more or 
less transversely, not longitudinally. Captain (now Admiral) Bayfield, 
the accomplished hydrographer, and Surveyor of the Gulf of St. Lawrence, 
thus describes it:

“ ‘Prince Edward Island, separated from the Southern shore of the Gulf 
of the St. Lawrence by Northumberland Straits, is one hundred and two

1 Rowe vs. Titus, Kerr’s Reports, New Bwk. Courts; Angel on Tide 
Waters, 79.
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miles long, and in one part about thirty miles broad; but the breadth is 
rendered extremely irregular by large Bays, inlets, and rivers, or rather 
sea creeks, which penetrate the Island, so that no part of it is distant more 
than seven or eight miles from navigable water. Its shape is an irregular 
crescent, concave towards the Gulf, the Northern shore forming a great 
Bay, ninety-one miles wide and twenty-two miles deep, out of which, the 
set of the tides and the heavy sea render it very difficult to extricate a 
ship, when caught in the Northeast gales which frequently occur towards 
the fall of the year, occasionally blowing with great strength and duration, 
and at such times proving fatal to many vessels.’1

“This passage has been particularly called to my attention in a very 
elaborate and able statement of his views, placed before me by the United 
States Commissioner, who further adds, ‘that Sir Charles A. Fitzroy, the 
Lieut. Governor of the Island of Prince Edward, in an official communi
cation to the British Government, calls the Island Rivers “strictly speak
ing, narrows arms of the sea;”’ and that ‘Lord Glenelg, in his reply, 
alludes to them as “inlets of the sea.”’ On examining the Records referred 
to by the Commissioner,'2 I find the first to be a Despatch (in January 
1858,) from Sir. Charles Fitzroy, to the Colonial Secretary, Lord Glenelg, 
with reference to the reserves for Fisheries, contained in the original 
grants in the Island, arising out of the Order in Council, under which 
those grants were issued, and which was as follows: ‘ That in order to pro
mote and encourage the Fishing, for which many parts of the Island are 
conveniently situated, there be a clause in the grants of each Township 
that abuts upon the sea shore, containing a reservation of liberty to all 
His Majesty’s subjects in general, of carrying on a free fishery on the coasts 
of the said Townships, and of erecting stages and other necessary build
ings for the said fishery, within the distance of five hundred feet from 
high water mark.’

“ He then states he enclosed for the information of the Government—‘a 
return showing the several reserves for this purpose contained in the dif
ferent Townships, from which it will appear that the reservation as con
templated in the Order of Council has been strictly followed in only twelve 
Townships. In thirty-two Townships the reservation is as follows—“and 
further saving and reserving for the disposal of His Majesty, his heirs and 
successors, five hundred feet from high water mark, on the coast of the 
tract of laud hereby granted, to erect stages and other necessary build
ings for carrying on the Fishery;” of the remaining twenty-three Town
ships, eighteen contain no fishery reservation; and of five no grants 
whatever are on record.’ And he then remarks:—‘ By reference to a plan 
of the Island annexed to the return, your Lordship will perceive that sev
eral of the Townships which do contain reservations abut upon rivers 
ouly, or more strictly speaking, narrow arms of the Sea.’

“Lord Glenelg, in his reply, (May 1838,) says—‘It appears to me that 
the reservation made of lands adjacent to the sea coast, or to the shores

1 Bayfield’s Sailing Directions for the Gulf and River St. Lawrence, part 
3, p. 92.

2 Journals of the Legislative Council of Prince Ed. Island, A. D. 1839. 
Appendix D.
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of inlets from the Sea, for the purpose of fishing, so far as the right has 
been reserved to the Queen’s subjects collectively, constitute^] a prop
erty, over which the power of the Crown is exceedingly questionable.’

“ It does not appear to me that these passages bear the construction put 
upon them, or were intended to designate the Island rivers generally, or 
in any way determine their character. Is it not rather a mere qualified 
mode of expression used at the time, without any definite object, or per
haps if any, to avoid being concluded hv either term? But if the use of a 
term by one or two of the local authorities is to be deemed of such weight, 
of how much more weight would be the continued use by the legislature 
for years of a contrary term? There are Acts of the Assembly vesting 
rights, imposing penalties, and creating privileges with reference to these 
waters, under the name and designation of Rivers, to a series of which I 
call attention, namely:—10 Geo. IV., c. 11; 2 Wm. IV., c. 2 and 13; 3 
Win. IV., c. 8, 9, and 10; 5 Wm. IV., 3 and 7; 6 Wm. IV., c.25; 7 Wm. IV., 
c. 23; 1 Vic., c. 19; 2 Vic., c. 10; 3 Vic., c. 12; 4 Vic., c. 16; 4 Vic., c. 18; 
5 Vic., c. 9; 7 Vic., c. 3; 8 Vic., c. 20; 12 Vic., c. 18, c. 35 and 22; 15 Vic., 
c. 34; 16 Vic., c. 28. Also to the various reports of the Annual Appropria
tions and Expenditures, to be found in the Journals of the Legislature.

“On an examination of these Acts, it will be found that the Legislature 
of the Island has by a continued series of enactments, extending over a 
period of thirty years, legislated upon the ‘ Rivers/ ‘ Bays/ ‘Creeks/ ‘ Har
bours/ and ‘lesser streams’ of the Island, recognizing their existence and 
difference, appropriating the local revenues to their improvement, establish
ing rights, and creating private interests with reference to them, entirely 
inconsistent with thfcir being aught but the internal waters and rivers of 
the Island, and directly at variance with the terms and character of legis
lation, which would have been used had they been considered ‘arms’ or 
mere ‘inlets of the sea.’ Such Acts by the Congress of the United States, 
or by the respective Legislatures of the several States, on any matter 
within their jurisdiction, would be regarded as conclusive of the character 
of the subject legislated upon. The legislation of Prince Edward Island, 
in pari materia, is entitled to the same consideration. The British Govern
ment at the present day, neither legislates away, nor interferes with the 
local administration of the affairs of the Colonies. This very treaty is 
dependent upon the action of the Provincial Parliaments, and based upon 
the preservation of private rights. Can it be contended, or shall it be 
admitted, that this Treaty abrogates the Legislation of years, ignores the 
Laws of the Island, and by implication annuls rights and privileges the 
most sacred a Colony can possess? Certainly not. If it be desirable from 
the peculiar conformation of this Island and its waters, that the latter 
should be viewed in a light different from that in which they have been 
hitherto regarded, the local Legislature can so determine.

“In a very important decision of the Supreme Court of Iowa, reported 
in the American Law Register, issued at Philadelphia, in August 1857, it 
was determined, ‘that the real test of navigability in the United States, 
was ascertained by use, or by public act of declaration; and that the Acts 
and Declarations of the United States, declare and constitute the Missis
sippi River, a public highway, in the highest and broadest intendment 
possible.’ Shall not therefore the public Acts and Declarations of the
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Legislature of Prince Edward Island be considered of some authority in 
determining what are the Rivers of that Island?—and particularly when 
those Acts and Declarations were made long anterior to the present ques
tion being raised? But might it not also be assumed, that where a country 
had, by a long series of public documents, legislative enactments, grants, 
and proclamations, defined certain waters to be rivers, or spoken of them 
as such, or defined where the mouths of certain rivers were, and another 
country subsequently entered into a Treaty with the former respecting 
those very waters, and used the same terms, without specifically assign
ing to them a different meaning, nay, further stipulated that the Treaty 
should not take effect in the localities where those waters were, until con
firmed by the local authorities, might it not be well assumed that the defi
nitions previously used, and adopted, would be mutually binding in 
interpreting the Treaty, and that the two countries had consented to 
use the terms in the sense in which each had before treated them in their 
public instruments, and to apply them as they had been previously 
applied in the localities where used? I think it might.

“Admiral Bayfield did not intend by the term 'sea creeks/ as he informs 
me in reply to a communication on this subject, to convey the impression 
contended for by the United States Commissioner, that they were not Rivers. 
He says, under date of 3d September, 1857:—'With reference to the term 
"sea creeks,” to which your attention has been called as having been used 
by me at page 92, and various other parts of the Directions, I have used 
that term in order to distinguish the inlets from the small streams (dis- 
proportionably small in summer) that flow through them to the sea.

" 'In the instances referred to, I mean by " sea creeks,” inlets formed by 
the combined action of the Rivers and the Tides, and through which those 
rivers flow in the channels, more or less direct, and more or less plainly 
defined by shoals on either side. Wherever there are bars across the inlets, 
as is very generally the case, I consider the channels through those bars, 
to form the common entrances from the sea to both Inlets and Rivers; for 
it appears to me, that a River is not the less a River, because it flows 
through a creek, an inlet, or an estuary. The point where the fresh water 
enters the estuary, and mixes with the tide waters, may be miles inland, 
but it does not, I think, cease to be a River until it flows over its bar into 
the Sea.’ .

"This view of Admiral Bayfield, that such waters do not lose their 
character of Rivers because flowing through an inlet, or an estuary, is 
confirmed by the principles laid down to determine what are ' navigable; 
Rivers, in the technical sense of the term, as distinguished from its common 
acceptation. To the extent that fresh waters are backwardly propelled 
by the ingress and pressure of the tide, they are denominated navigable 
Rivers; and to determine whether or not a River is navigable both in the 
common law, and in the Admiralty acceptation of the term, regard must 
be had to the ebbing and flowing of the tide. In the celebrated case of 
the River Bann, in Ireland, the Sea is spoken of as ebbing and flowing in the 
River. These principles are recognized in the Courts of the United States, 
and the authorities collated, and most ably commented upon by Angel.

"Indeed, it would seem that the Commissioners themselves have not 
attached to this term ' sea creek/ as used by Admiral Bayfield, the force

L
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or character which it is now alleged it should hear, as they have by their 
Record No. 10, under date of 27tli of September 1856, transmitted to me, with 
the other official documents in this matter, pronounced the ‘ Montague’ to 
be a ‘ River/ and determined upon its mouth, though Captain Bayfield, in 
his Sailing Directions, before referred to, page 123, speaks of it as a ‘ sea 
creek/ It has been urged, that if these places are declared to be Rivers, 
and not creeks or harbours, then where are the creeks and harbours con
templated by the Treaty. To this it may He answered, that this Treaty 
does not contemplate Prince Edward Island alone—and even though none 
such might be found within its narrow circle—yet they may be found in 
numbers along the five thousand miles of coast, exclusive of Newfound
land, which this Treaty covers, extending from 36th parallel of north 
latitude in the United States, to the furthest limits of Labrador.

“With these preliminary observations, I shall take up the disputed 
places in Prince Edward Island, and proceed to decide upon them, in the 
order in which they have been submitted:

“NO. 1—VERNON.

“I the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the Vernon, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Majesty’s 
Commissioner and the Commissioner of the United States, as disclosed in 
Record No. 11 of their proceedings, am of opinion that the Vernon is 
entitled to be considered a River.

“It has, at low tide, water for boat and shallop navigation. It has 
good breadth, requiring a long and strong bridge to cross it. Vessels are 
built two miles from its mouth. As you drive along its banks, there would 
be no hesitation in speaking of it, were no question raised, as a River. It 
would appear as if the salt water were an intrusion into a channel, formed 
and supplied by a running stream, enlarging and deepening the channel, 
but finding it there, tho banks and surrounding lands all bearing towards 
the Vernon the same relative formation as the banks towards admitted 
Rivers. It is spoken of in Bayfield’s Sailing Directions as a River, and as 
such in various Acts of Assembly.

“As such Arbitrator or Umpire, I decide that the Vernon is a River.
“Dated at Saint John, in the Province of New-Brnnswick, this 8th day 

of April, A.D. 1858.
“John Hamilton Gray.

“NO. 2.—ORWELL.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty 
concluded and signed at Washington ou the 5th day of June, A. D. 1854, 
having proceeded to and examined the Orwell, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Pier Britan
nic Majesty’s Commissioner and the Commissioner of the United States, 
as is disclosed in Record No. 11 of their proceedings, am of opinion that 
the Orwell is entitled to be considered a River.

“It is spoken of by Bayfield, in conjunction with the Vernon, as a 
River; has been recognized as such in the Public Acts of the Island; and



460 INTERNATIONAL ARBITRATIONS.

described under that designation, as a boundary in the ancient grants, as 
far back as 1769.

“As such Arbitrator or Umpire, I decide that the Orwell is a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“ John Hamilton Gray.

“NO. 3.—SEAL.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to ana examined the Seal, in Prince Edward Island, con
cerning which a difference of opinion had arisen between Her Britannic 
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the 
Seal is entitled to be considered a River.

“The Seal is spoken of by Bayfield as a River, and recognized as such in 
the Public Acts of the Island. It is a small tributary of the Vernon, and 
as such Arbitrator or Umpire, I decide it is a River.

“Dated at Saint John, in the Province of New-Brunswick, this 8th day 
of April, A. D. 1858.

“John Hamilton Gray.

“NO. 4.—PINNETTE.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of* June, A. D. 1854, 
having proceeded to and examined the Pinnette, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britannic 
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the 
Pinnette is a tidal basin or harbour; and as such Arbitrator or Umpire, I 
decide that it is not a River.

“Dated at Saint John, in the Province of New-Brunswick, this 8th day 
of April, A. D. 1858.

“John Hamilton Gray.

“NO. 5—MURRAY.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the Murray, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britannic 
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the 
Murray is entitled to be considered a River.

“The Murray is a River, and entitled to be so considered, in view of its 
abundant supply of fresh water, its formation, and deep and navigable 
channel. By reference to the original grants in 1769, of Lots 63 and 64, 
bordering on the ‘Murray,’it will be Sf-en that the Crown at that early 
day drew the distinction between the river, the harbour, and the sea 
coast, and bounds these lots by the harbour and river, and by the sea
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coast respectively. It is also recognized in the Public Acts of appropria
tion of the Island, under that designation.

“As such Arbitrator or Umpire, I decide that the Murray is a River. 
“Dated Saint John, in the Province of New-Brunswick, this 8th day of

April, A. D. 1858.
“John Hamilton Gray.

“NO. 6.—CARDIGAN.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the Cardigan, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britan
nic Majesty’s Commissioner and the Commissioner of the United States, 
as disclosed in Record No. 11 of their proceedings, am of opinion that the 
Cardigan is entitled to be considered a River.

“It is so described by Baytield. It bears a close resemblance to the 
Montague and the Elliot, which have been declared by both Commission
ers, as appears by Records Nos. 9 and 10, to be Rivers. It is so designated 
by the Crown, in the grant of Lot 34 in 1769; and has been repeatedly 
recognized as such by the Legislature.

“ As such Arbitrator or Umpire, I decide the Cardigan is a River.
“Dated at Saint John, in the province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 7.—BOUGHTON.

“ I, the undersigned. Arbitrator or Umpire under the Reciprocity Treaty, 
^concluded and signed at Washington on the 5th of June, A. D. 1854, hav
ing proceeded to and examined the Boughton, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britan
nic Majesty’s Commissioner and tbe Commissiouer of the United States, 
as disclosed in Record No. 11 of their proceedings, am of opinion that the 
Boughton is entitled to be considered a River.

“ It is deep and broad, affording accommodation for vessels, and facilities 
for ship building, far in the interior. Its comparatively narrow entrance, 
and bar across its mouth, are observable and striking characteristics. It 
is described as such by the Crown, in the grant of Lot 56 in 1769; has been 
repeatedly recognized by the Legislature, under the name of Grand River; 
and by Bayfield in his Sailing Directions.

“As such Arbitrator or Umpire, I decide that the Boughton is a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 8.—FORTUNE.

“ I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty,
concluded and signed at Washington on the 5th day of June, A. D. 1854,
having proceeded to and examined the Fortune, in Priuce Edward Island,
concerning which a difference of opinion had arisen between Her Britannic
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Majesty’s Commissioner.and the Commissioner of the United States, as dis
closed in Record No. 11 of their proceedings, am of opinion that the Fortune 
is a River.

“As such Arbitrator or Umpire, I decide the Fortune to be a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 9.—SOURIS.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded at Washington on the 5th day of June, A. D. 1854, having pro
ceeded to and examined the Souris, in Prince Edward Island, concerning 
which a difference of opinion had arisen between Her Britannic Majesty’s 
Commissioner and the Commissioner of the United States, as disclosed in 
Record No. 11 of their proceedings, am of opinion that the Souris is en
titled to be considered a River.
' “The Souris is called by Bayfield, Colville River.

“As such arbitrator or Umpire, I decide that the Souris is a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
. “John Hamilton Gray.

“NO. 10.—ST. PETER’S.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined St. Peter’s, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britan
nic Majesty’s Commissioner and the Commissioner of the United States, 
as disclosed in Record No. 11 of their proceedings, am of opinion that St. 
Peter’s is not entitled to be considered a River.

“It is claimed by Her Majesty’s Commissioner, as a River; by the United 
States Commissioner, as an inlet of the Sea, or at most a harbour. I think 
the view taken by the United States Commissioner correct. It is certainly 
not formed by the Morel, the Midgie, or the Marie, which run into it; and 
the little stream called Saint Peter’s «at its head, is entirely unequal to the 
task. It is also to be observed, that in the ancient grant of Lot 39, in 
1769, it is given as a boundary under the designation of St. Peter’s Bay; 
and in the grants of Lots 40 and 41, in the same year (1769), partly border
ing on, and partly embracing within their boundaries, Saint Peter’s Bay, it 
is described (though inaccurately as a boundary) as ‘the Sea.’ I do not 
find it any where recognized in the legislation of the Island as a River; 
but always as Saint Peter’s Bay.

“As such Arbitrator or Umpire, I decide that Saint Peter’s is not a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. ll.-TRYON.

“ I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5tli day of June, A. D. 1854, 
having proceeded to and examined the Tryon, in Prince Edward Island,
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concerning which a difference of opinion had arisen between Her Britannic 
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the 
Tryon is entitled to be considered a River.

“As such Arbitrator or Umpire, I decide the Trvon to bo a River.
“ Dated at Saint John, in tho Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 12—CRAPAUD.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and exarniued the Crapaud, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britannic 
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the. 
Crapaud is not a River.

“As such Arbitrator or Umpire, I decide the Crapaud not to be a River.
“ Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 13.—WINTER.

“ I, the undersigned, Arbitrator or Umpire under the Recriprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the Winter, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britannic 
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the 
Winter is entitled to be considered a River.

“Apart from its rise in the interior, and its abundant fresh water, its 
channel through Bedford Bay, (as it is called,) is marked and distinct— 
showing a continuous flow or current of water, from the interior towards 
the Sea; a channel bounded by shoals; and proving by its deflected course, 
that the breach in the sands on the sea shore, forming the entrance to the 
so-called Bedford Bay, has been formed by the water seeking an outlet for 
itself, not from the Sea making a passage in. In fact, if there were no 
River or stream in the interior, of sufficient strength to make the outlet, 
and keep it open, the water of the Sea would only make the embankment 
more solid, and there would be no bay or harbour at all.

“As such Arbitrator or Umpire, I decide the Winter to be a River.
“ Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 14— HUNTER. .

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty,
concluded and signed at Washington on the 5th day of June, A. D. 1854,
having proceeded to and examined the Hunter, in Prince Edward Island,
concerning which a difference of opinion had arisen between Her Britannic
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Majesty’s Commissioner and tlie Commissioner of tbe United States, as dis
closed in Record No. 11 of tbeir proceedings, am of opinion that tbe Hunter 
is entitled to be considered a River.

“As such Arbitrator or Umpire, I decide that tbe Hunter is a River.
“ Dated at Saint John, in tbe Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

NO. 15.—STANLEY.

“ I, the undersigned, Arbitrator or Umpire under tbe Reciprocity Treaty, 
concluded and signed at Washington on tbe 5th day of June, A. D. 1854, 
having proceeded to and examined tbe Stanley, in Prince Edward Island, 
concerning which a difference of opinion bad arisen between Her Britannic 
Majesty’s Commissioner and tbe Commissioner of the United States, as dis
closed in Record No. 11 of tbeir proceedings, am of opinion that tbe Stanley 
is entitled to be considered a River.

“Tbe Stanley is a full deep stream, having, if tbe expression maybe 
used, two or three beads and several affluents, and is surrounded, from its 
sources to its outlet, by a succession of bills of rapid elevation and descent, 
converging in many different parts towards tbe River, and affording by 
tbeir slopes, and tbe courses at tbeir base, numerous feeders. Its large 
tributaries, tbe Trout and Old Mill Rivers, help to swell its volume. It is 
described as one of tbe boundaries of Lot 21 in tbe ancient grant of 1769, 
and recognized by tbe Legislature under tbe designation of Stanley River.

“As such Arbitrator or Umpire, I decide tbe Stanley to be a River.
“Dated at Saiiit John, in tbe Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 16.—ELLIS.

“I, the undersigned, Arbitrator or Umpire under tbe Reciprocity Treaty, 
concluded aud signed at Washington on tbe 5th day of June, A. D. 1854, 
having proceeded to and examined tbe Ellis, in Prince Edward Island, 
concerning which a difference of opinion bad arisen between Her Britannic 
Majesty’s Commissioner and tbe Commissioner of tbe United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that tbe 
Ellis is a River.

“ In tbe grants of Lots 14 and 16 in 1769, it is so described. A long suc
cession of Legislative enactments so recognizes it. Its broad, deep chan
nel; its abundant supply of fresh water; and tbe extent of country it 
drains, leaves no question about it.

“As such Arbitrator or Umpire, I decide tbe Ellis to be a River.
“Dated at Saint John, in tbe Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 17.-EOXLEY.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty,
concluded and signed at Washington on tbe 5th of June, A. D. 1854, hav
ing proceeded to and examined tbe Foxley, in Prince Edward Island, con
cerning which a difference of opinion bad arisen between Her Britannic



RESERVED FISHERIES. 465
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that tho

oxley is entitled to be considered a River.
“The Foxley is described as a River in the ancient grants in 1769.
“As such Arbitrator or Umpire, I decide the Foxley to be a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

“NO. 18.—PIERRE JACQUES.

I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the Pierre Jacques, in Prince Edward 
Island, concerning which a difference of opinion had arisen between Her 
Britannic Majesty's Commissioner and the Commissioner of the United 
States, as disclosed in Record No. 11 of their proceedings, am of opinion 
that the Pierre Jacques is entitled to be considered a River.

As such Arbitrator or Umpire, I decide that the Pierre Jacques is a 
River.

“Dated at Saint John, in the Province of New-Brunswick, this 8th day 
of April, A. D. 1858.

“John Hamilton Gray.
“NO. 19.—BRAE.

“ I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A^ D. 1854, 
having proceeded to and examined the Brae^ in Prince. Edward Island, 
concerning which a difference of opinion had arisen between Her Britan
nic Majesty’s Commissioner and the Commissioner of the United States, 
as disclosed in Record No. 11 of their proceedings, am of the opinion that 
the Brae is not entitled to be considered a River.

“As such Arbitrator or Umpire, I decide that the Brae is not a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
‘ ‘ Joiin Hamilton* Gray.

“NO. 20.—PERCIVAL.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington On tlie 5th day of June, A. D. 1854, 
having proceeded to and examined the Percival, in Prince Edward Island, 
concerning which a difference of opinion had arisen between tier Majesty’s 
Commissioner and the Commissioner of the United States, as disclosed in 
Record No. 11 of their proceedings, am of opinion that the Percival is a 
River.

“The Percival is spoken of by Bayfield as a River. It is so described in 
the grant of Lot 10, in 1769; and like the Stour and the Orwell in Eng
land, owes its waters almost entirely to tho Sea.

“As such Arbitrator or Umpire, I decide the Percival to be a River.
“Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.

5627------30
“John Hamilton Gray,
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11 NO. 21.—ENMORE.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, hav
ing proceeded to and examined the Enmore, in Prince Edward Island, con
cerning which a difference of opinion had arisen between Her Britannic 
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the 
Enmore is entitled to be considered a River.

“ The Enmore was treated as a River m the grants of Lots 10 and 13, in 
1769; is so recognized by Bayfield; and has a bar at its mouth, formed by 
the conflict of the tides and the descending stream.

“ As such Arbitrator or Umpire, I decide the Enmore to be a river.
“ Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

NO. 22.—OX.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the Ox, in Prince Edward Island, con
cerning which a difference of opinion had arisen between Her Britannic
Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the Ox 
is not entitled to be considered a River.

“ As such Arbitrator and Umpire, I decide that the Ox is not a River.
“ Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

NO. 23.—HALDIMAN.

“ I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the Haldiman, in Prince Edward Island, 
concerning which a difference of opinion had arisen between Her Britan
nic Majesty’s Commissioner and the Commissioner of the United States, as 
disclosed in Record No. 11 of their proceedings, am of opinion that the 
Haldiman is entitled to be considered a River.

“ The Haldiman is described as a River in the grant of Lot 15, in 1769, 
and is so regarded by Bayfield.

“As such Arbitrator or Umpire, 1 decide the Haldiman to be a River.
“ Dated at Saint John, in the Province of New-Brunswick, this 8th day 

of April, A. D. 1858.
“John Hamilton Gray.

, NO. 24.—SABLE.

“ I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty,
concluded and signed at Washington on the 5th day of June, A. D. 1854,
having proceeded to and examined the Sable, in Prince Edward Island,
concerning which a difference of opinion had arisen between Her Britan
nic Majesty’s Commissioner and the Commissioner of the United States, as



disclosed in Record No. 11 of their proceedings, am of opinion that the 
Sable is not entitled to be considered a River.

“Dated at Saint John, in the Province of New-Brunswick, this 8th day 
of April, A. D. 1858.

“John Hamilton Gray.

“PART SECOND.

“T now come to the second division, namelythe Miramichi and theBuc- 
touclie, being admitted to be Rivers, which of the lines pointed out by the 
Commissioners shall respectively designate the mouths of those Rivers?

“the miramichi.

“I, tho undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June,, A. D. 1854' 
having proceeded to and examined the mouth of the Miramichi, in the 
Province of New Brunswick, concerning which a difference of opinion had 
arisen between her Britannic Majesty’s Commissioner and the Commis
sioner of the United States, as disclosed in Record No. 2 of their proceedings, 
declare as follows:—

With reference to the Miramichi, it will be seen by Record No. 2—Her 
Majesty’s Commissioner claims, that a line connecting Fox and Portage 
Islands, (marked in red, Plan No. 2, Record Book No. 2,) designates the 
mouth of the Miramichi River. The United States Commissioner claims, 
that a line from Spit Point to Moody Point, (marked in blue, Plan No. 2, 
Record Book No. 2,) designates the mouth of said River. ’

“ By the Treaty it is provided, that—‘the above mentioned liberty applies 
solely to the Sea Fishery; and that the Salmon and Shad Fisheries, and 
all I isheries in Rivers, and mouths of Rivers, are reserved exclusively,’ 
&c., &c.

“The preceding portion of Article 1st, gives the right to fish ‘on the 
sea coasts aud shores, and in the bays, harbours and creeks.’

“The Inner Bay of the Miramichi, and the Harbour of Buctouche, are, 
among other grounds, claimed as coming within the definition of ‘Bays 
and Harbours,’ and it has been urged, that the clause just referred to. is 
conclusive in favor of that claim, whether such bay or harbour does or 
does not constitute the mouth of a River.

“It is therefore necessary, before deciding which of the lines above 
designated as the mouth of the Miramichi, is the correct one, to dispose of 
this preliminary question, namelyDoes the mouth of a River forfeit its 
exclusive character, under this Treaty, because it may constitute a bay, or 
harbour ? Is the restriction imposed, limited to particular fish, or locality ? 
The spirit with which this Treaty was made, and the object it has in 
view, demand for it the most liberal construction ; but, consistently with 
the most liberal construction, there are many wise and judicious reasons 
why the exception should be made. The joint, or common, Fishery in 
those places where the forbidden fish resort, would be a prolific cause of 
dispute. The very fact, that after the forbidden fish are named, there 
should folloAv the significant expression that all fisheries in those places, 
should be reserved, is conclusive as to the idea predominant in the minds
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of tlie framers of tlie Treaty. They wanted peace; they would uot put 
the Fishermen of the two nations together, on the same ground, where 
they would have unequal rights. Considerations of a national, administra
tive, or fiscal character, may have determined them to exclude the entrances 
of the great thoroughfares into the respective countries, from a common 
possession. There are large and magnificent hays and harbours, uncon
nected with Rivers; there are bays and harbours dependent upon and 
formed by mouths of Rivers. The terms are not indicative of locality. 
Bays and harbours may be found far up in the interior of a country; in 
lakes or in rivers, and on. the sea-board. The ‘mouths of Rivers7 are 
found only in one locality, namely, in that part of the River by which its 
waters are discharged into the sea or ocean, or into a lake, and that part of 
the River is by the express language of this Treaty excluded. Is the use 
of a term which may be applicable to many places, to supersede that which 
can only be applied to a particular place, when the latter is pointedly, 
eo nomine, excluded? But why should such a construction be required, 
when the object of the Treaty can be obtained without it. The cause of 
the difficulty was not the refusal to permit a common fishery within the 
mouths of Rivers, but within three marine miles of the sea coast. That 
difficulty is entirely removed, by the liberty to take fish ‘on the sea coast 
and shores, and in the bays, harbours and creeks, without being restricted 
to any distance from the shore.7

“The position taken by the Commissioner of the United States, is 
further pressed, upon the ground,—‘That the terms of a grant are always 
to be construed most strongly against the granting party.7 The applica
tion of that principle to the present case is not very perceptible. This is 
rather the case of two contracting parties exchanging equal advantages; 
and the contract must be governed by the ordinary rules of interpretation. 
Vattel says,—‘In the interpretation of Treaties, compacts, and promises, 
we ought not to deviate from the common use of the language, unless we 
have very strong reasons for it.7 And,—‘When we evidently see what is 
the sense that agrees with the intention of the contracting parties, it is 
not allowable to wrest their words to a contrary meaning.7 It is plain 
that the framers of this Treaty intended to exclude the ‘mouths of Rivers7 
from the common possession. Ought we, by construing the terms of the 
Treaty most strongly against the nation where the River in dispute may 
happen to be, to ‘wrest their words to a contrary meaning?7 I think not.

“Mr. Andrews, for many years the United States Consul in New Bruns
wick and in Canada, a gentleman whose great researches and untiring 
energies were materially instrumental in bringing about this Treaty, and 
to whom the British Colonies are much indebted for the benefits they are 
now deriving and may yet derive from its adoption, thus speaks of the 
Miramichi in his Report to his Government in 1852:—‘The extensive har
bour of Miramichi is formed by the estuary of the beautiful River of that 
name, which is two hundred and twenty miles in length. At its entrance 
into the Gulf, this river is nine miles in width.

“‘There is a bar at the entrance of the Miramichi, but the River is of 
such great size, and pours forth such a volume of water, that the bar offers 
no impediment to navigation, there being sufficient depth of water on it 
at all times for ships of six and seven hundred tons, or even more. The
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tide flows nearly forty miles up the Miramichi, from the Gulf, The River 
is navigable for vessels of the largest class full thirty miles of that dis
tance, there being from five to eight fathoms of water in the channel; hut 
schooners and small craft can proceed nearly to the head of the tide. 
Owing to the size and depth of the Miramichi, ships can load along its 
hanks for miles/

“In Brook’s Gazetteer, an American work of authority, the width of the 
Potomac, at its entrance into the Chesapeake, is given at seven and a half 
miles.

“ In the same work, the mouth of the Amazon is given at ‘ one hundred 
and fifty-nine miles broad/

“In Harper’s Gazetteer, (Edition of 1855,) the width of the Severn, at 
its junction with the British Channel, is given at ten miles across. That 
of the Humber, at its mouth, at six or seven miles; and that of the Thames, 
at its junction with the North Sea at the Nore, between the Isle of Sheppey 
and Foulness Point, or between Sheerness and Southend, at fifteen miles 
across. And the Saint Lawrence, in two different places in the same work, 
is described as entering ‘ the Gulf of Saint Lawrence at Gaspe Point, by a 
mouth one hundred miles wide/ And also that ‘at its mouth, the Gulf 
from Cape Rosier to Mingan Settlement in Labrador, is one hundred and 
five miles in length/

“Thus, width is no objection. The real entrance to the Miramichi is, 
however, hut one and a half miles wide. Captain Bayfield may, appar
ently, he cited by both Commissioners as authority. He says, pages 30, 
31 and 32:—

“‘Miramichi Bay is nearly fourteen miles wide from the sand-bars off 
Point Blackland to Point Escuminac beacon, and six and a half miles deep 
from that line across its mouth to the main entrance of the Miramichi, 
between Portage and Fox Islands. The bay is formed by a semicircular 
range of low sandy islands, between which there are three small passages 
and one main or ship channel leading into the inner bay or estuary of the 
Miramichi. The Negowac Gully, between the sand-bar of the same name 
and a small one to the S. W., is 280 fathoms wide and 3 fathoms deep; but 
a sandy bar of the usual mutable character lies off it, nearly a mile to the 
S. S. E., and had about 9 feet over it at low water at the time of our sur
vey. Within the Gully, a very narrow channel only fit for boats or very 
small craft, leads westward up the inner bay. The shoal water extends 
li miles off’ this gully, but there is excellent warning by the lead here and 
everywhere in this bay, as will be seen by the chart. Shoals nearly dry 
at low water extend from the Negowac Gully to Portage Island, a distance 
of 11 miles to the S. W. Portage Island is 4 miles long, in a S. W. by S. 
direction; narrow, low, and partially wooded with small spruce trees and 
bushes. The ship channel between this Island and Fox Island, is l-£ miles 
wide.

“ ‘Fox Island, 3f miles long, in a S. S. E. direction, is narrow and par
tially wooded; like Portage Island, it is formed of parallel ranges of sand 
hills which contain imbedded drift timber, and have evidently been thrown 
up by the sea in the course of ages. These islands are merely sand-bars 
on a large scale, and nowhere rise higher than 50 feet above the sea. They 
are incapable of agricultural cultivation, but yet they abound in plants
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and shrubs suited to such a locality, and in wild fruits, such as the blue
berry, strawberry and raspberry. Wild fowl of various kinds are also 
plentiful in their season; and so also are salmon, which are taken in nets 
and weirs along the beaches outside the island, as well as in the gullies.

“ ‘The next and last of these islands is Huckleberry Island, which is 
nearly 1^ miles long, in a S. E. direction. Fox Gully, between Huckle
berry and Fox Islands, is about 150 fathoms wide at high water, and from 
2 to 2-£ fathoms deep, but there is a bar outside with 7 feet at low water. 
Huckleberry Gully, between the island of the same name and the main
land, is about 200 fathoms wide, but is not quite so deep as Fox Gully. 
They are both only fit for boats or very small craft; and the channels 
leading from them to the westward, up a bay of the main within Huckle
berry Island, or across to the French river and village, are narrow and 
intricate, between flats of sand, mud, and eel-grass, and with only water 
enough for boats. Six and a quarter miles from the Huckleberry Gully, 
along the low shore of the mainland, in an E. S. E. \ E. direction, brings 
us to the beacon at Point Escumenac, and completes the circuit of the bay.

“‘ The Bar of Miramichi commences from the S. E. end of Portage Island, 
and extends across the main entrance and parallel to Fox Island, nearly 6 
miles in a S. E. by S. direction. It consists of sand, and has not more than 
a foot or two of water over it in some parts, at low spring tides.’

“He also says, pp. 37 and 39:—
“‘The Inner Bay of Miramichi is of great extent, being about thirteen 

miles long from its entrance at Fox Island to Sheldrake Island (where the 
river may properly be said to commence), and 7 or 8 miles wide. The 
depth of water across the bay is sufficient for the largest vessels that can 
cross the inner bar, being 2£ fathoms at low water in ordinary spring
tides, with muddy bottom.

‘“Sheldrake Island lies off Napan Point, at the distance of rather more 
than 3-quarters of a mile, and bears from Point Cheval N. W. by W. If miles. 
Shallow water extends far off this island in every direction, westward to 
Bartiboque Island, and eastward to Oak Point. It also sweeps round 
to the south and southeast, so as to leave only a very narrow channel 
between it and the shoal, which fills Napan Bay, and trending away to the 
eastward past Point Cheval, forms the Middle Ground already mentioned. 
Murdoch Spit and Murdoch Point are two sandy points, a third of a mile 
apart, with a cove between them, and about a mile W. S. W. of Sheldrake 
Island. The entrance of Miramichi River is 3-quarters of a mile wide 
between these points and Moody Point, which has a small Indian church 
upon it, and is the east point of entrance of Bartiboque River, a mile 
N. W. by W. £ W. from Sheldrake Island/

“ But a strong, and I may add, a conclusive point in showing the pas
sage between Fox and Portage Island, to be the main entrance, or mouth of 
the Miramichi, is the peculiar action of the tides. It is thus described by 
Bayfield, p. 35:—

“ f The stream of the tides is not strong in the open bay outside the bar 
of Miramichi. The flood draws in towards the entrance as into a funnel, 
coming both from the N. E. and S. E. alongshore of Tabisintac, as well as 
from Point Escumenac. It sets fairly through the ship channel at the 
rate of about knots at the black buoy, increasing to 2 or knots in
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strong spring-tides between Portage and Fox Islands, where it is strongest. 
The principal part of the stream continues to flow westward, in the direc
tion of the buoys of the Horse Shoe, although some part of it flows to the 
northward between that shoal and Portage Island/

“ The effect of this is thus singularly felt. A boat leaving Negouac to 
ascend to Miramichi with the flood tide is absolutely met by the tide
flowing northerly against it until coming abreast of the Horse Shoe Shoal, 
or in the line of the main entrance; and the boat at the Horse Shoe 
Shoal, steering for Negouac, with the ebb tide making, would have the 
current against it, though Negouac is on a line as far seaward as the en
trance to the Portage and Fox Islands; thus showing conclusively that 
the main inlet and outlet of the tidal waters, to and from the mouth or 
entrance of the Miramichi, is between Portage and Fox Islands.

“ As such Arbitrator or Umpire, I decide that a line connecting Fox and 
Portage Islands, (marked in red, Plan No. 2, Record Book No. 2,) desig
nates the mouth of the Miramichi River.

“ Dated at Saint John, in the Province ©f New-Brnnswick, this 8th day 
of April, A. D. 1858.

“John Hamilton Gray.

“THE BUCTOUCHE.

“I, the undersigned, Arbitrator or Umpire under the Reciprocity Treaty, 
concluded and signed at Washington on the 5th day of June, A. D. 1854, 
having proceeded to and examined the mouth of the River Buctouche, 
in the Province of New Brunswick, concerning which a difference of 
opinion had arisen between Her Britannic Majesty's Commissioner and 
the Commissioner of the United States, as disclosed in Record No. 1 of 
their proceedings. With reference to the Buctouche it will be seen by 
Record No. 1:— ‘Her Majesty's Commissioner claims, that a line from 
Glover's Point to the southern extremity of the Sand Bar, marked in red 
on the Plan No. 1, designates the mouth of the said River Buctouche. 
The United States commissioner claims, that a line from Chapel Point, 
bearing South 4° West (magnetic), marked in blue on said Plan No. 1, 
designates the mouth of said River.'

“On the subject of this River the United States Commissioner addresses 
me as follows:— ‘The red line extending from “Glover’s Point," to the 
Point of the “Sand Bar," is the line marked by Her Majesty's Commis
sioner as designating the mouth of the River; in that line I could not 
concur, because it excludes from the common right of Ashing the whole of 
Buctouche Harbour in contravention of the express words of the Treaty.' 
‘If it had been the duty and office of the Commissioners to indicate the 
point which constituted the mouth of the Harbour, I should have been 
disposed to acquiesce in the point and line thus denoted; but from the 
proposition that it marks the entrance of these Rivers, or any one of them, 
into the Sea, or Bay, or Harbour, and constitutes their mouth, I entirely 
dissent.'

“With the views I have already expressed that the mouth of a River 
does not lose its treaty character because it constitutes a harbour, it be
comes important to determine which is the principal agent in forming 
this harbour, the River or the Sea? If it is a mere indentation of the
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coast, formed by the sea, a creek, a bay, or harbour, unformed by and 
unconnected with any River, one of those indentations in a coast, indebted 
to the sea mainly for its waters, then plainly it is not intended or entitled 
to be reserved ; but if on the contrary it is formed by the escape of waters 
from the interior, by a River seeking its outlet to the deep, showing by 
the width and depth of its channel at low water that it is not to the sea 
it owes its formation, then plainly it is the mouth of a River and intended 
to be reserved.

“ Captain Bayfield describes the Buctouche as follows, pp. 53 and 54:—
u‘Buctouche Roadstead, off the entrance of Buctouche River and in 

the widest part of the channel within the outer bar, is perfectly safe for a 
vessel with good anchors and cables; the ground being a stiff tenacious 
clay, and the outer bar preventing any very heavy sea from coming into 
the anchorage. It is here that vessels, of too great draft of water to 
enter the river, lie moored to take in cargoes of lumber.

“ ‘Buctouche River enters the sea to the S. E., through the shallow bay 
within the Buctouche sand-bar, as will be seen in the chart. The two white 
beacons which I have mentioned, as pointing out the best anchorage in the 
roadstead, are intended to lead in over the bar of sand and flat sandstone, 
in the best water, namely, 8 feet at low water and 12 feet at high water in 
ordinary spring tides. But the channel is so narrow, intricate, and encum
bered with oyster beds, that written directions are as useless as the assist
ance of a pilot is absolutely necessary to take a vessel safely into the River. 
Within the bar is a wide part of the channel in which vessels may ride 
safely in 2£ and 3 fathoms over mud bottom; but off Giddis Point the 
channel becomes as difficult, narrow, and shallow as at the bar. It is in 
its course through the bay that the Buctouche is so shallow and intricate; 
higher up its channel being free from obstruction, and in some places 5 
fathoms deep. Having crossed the bar, a vessel may ascend about 10 miles 
further, and boats 13 or 14 miles, to where the tide water ends/

“ By an examination of the channel we find miles up this River a deep 
continuous channel of twelve, fifteen, twenty, twenty-four, and thirty feet, 
down to Priest Point, varying from eighteen to twenty-four feet to Giddis 
Point, and thence to a line drawn across from the Sand Bar to Glover’s 
Point, from seven to twenty feet, but of greater width. On the outside of 
this channel, which is clearly defined, and between the Sand Bar and the 
channel, we find mud flats with dry patches and oyster beds, ‘flats of mud 
and ell grass, with dry patches at low water;’ with depths from Priest 
Point to the Sand Bar, varying from four to six feet, and from the channel 
off Giddis Point to the bar, from one foot to three. On the other side of 
the channel, from Priest Point and Giddis Point we find ‘flats of mud and 
weeds, with dry patches and oyster beds.’ What has given depth and 
breadth to this channel? The tide rises in this vicinity about four feet; 
would that rise create a channel of the average depth above named? Can 
there be any doubt that it is created by the great body of the river water 
finding its way to the Sea? The line from ‘ Glover’s Point to the Southern 
extremity of the Sand Bar, marked in red on plan No. 1,’ is claimed by Her 
Majesty’s Commissioner as the mouth of the River, and admitted by the 
United States Commissioner as the mouth of the harbour; but if there 
were no River here, would there be any harbour at all ? I think not; and 
this line therefore, while it constitutes the mouth of the harbour, also con
stitutes the mouth of the River.



RESERVED FISHERIES. 473

“This conclusion is consonant with the conclusion at which the Com
missioners themselves arrived, in the cases ot the Elliot and Montague 
Rivers in Prince Edward Island, as shown by Records Nos. 9 and 10. The 
harbours of Charlottetown and Georgetown are clearly within the lines 
they have marked and designated as the mouths of those Rivers respec
tively, and thus within the lines of exclusion; but if the express words of 
the Treaty gave a right to such harbours, because ‘ harbours/ then why 
did the Commissioners exclude them? And why should not the same prin
ciple which governed the commissioners in their decision with regard to 
those ‘harbours/ not (sic) also govern with regard to Buctouche Harbour?

“As Arbitrator or Umpire, I decide that a line from Glover’s Point to 
the Southern extremity of the Sand Bar, marked in red on Plan No. 1, in 
Record No. 2, designates the mouth of the River Buctouche.

“Dated at Saint John, in the Province, of New-Brunswick, this 8th day
of April, A. D. 1858. T ^

“John Hamilton Gray.
“It may not come within the exact line of my duty, but I cannot for

bear remarking, that the true benefits of this Treaty can only be realized 
to the inhabitants of both countries by a course of mutual forbearance, 
and enlightened liberality. Captious objections, fancied violations and 
insults, should be discountenanced; and above all, there should be an 
abstinence from attributing to either nation or people, as a national feel
ing, the spirit of aggression which may occasionally lead individuals to 
act in direct contravention of its terms. Every friend of humanity would 
regret further misunderstanding between Great Britain and the United 
States. The march of improvement which is to bring the broad regions 
of North America, between the Atlantic and Pacific, within the pale of 
civilization, is committed by Providence to their direction; fearful will 
be the responsibility of that nation which mars so noble a heritage. ' 

“ Dated at Saint John, in the Province of New-Brunswick, this 8th day
of April, 1858.

“John Hamilton Gray.”

On September 19, 1855, the commissioners 
Declarations of the recor(je(j their disagreement as to the mouth 

Commissioners. ^ Buctonche Eiver. Their last award,
which was made February 13,1866, related to certain rivers in 
Newfoundland. The declarations of the commissioners, which 
include their entries in the umpire cases as well as their 
awards, are as follows:

“NO. 3.1—THE lilVEIi PISCATAQUA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5th of June, A. D. 1854, having examined the Piscataqua River, on

1 Declarations Nos. 1 and 2 are given (supra, 451-452,) in the umpire’s 
awards. The copy given in the awards is the British copy, in which the 
British commissioner’s contention and name have precedence. In the 
United States copy of the declarations the United States commissioner’s 
contention and name have precedence. It is superfluous to say that there 
is no difference in the substance ot the declarations.
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the Coast ot the United States, (the said River forming the boundary 
between the States of Maine -and New Hampshire,) Do hereby agree and 
decide, that a line drawn from Frost Point to the Southern end of Wood 
Island, and thence to the Main Land, the said lino bearing N., 68° 45' E., 
(magnetic) as shown on the Plan 3, Record Book No. 2, shall mark the 
mouth, or outer limit of the said Piscataqua River; and that all the waters 
within, or to the westward of such line, shall be reserved and excluded 
from the common right of fishing therein, under the first and second 
articles of the Treaty aforesaid.—Dated at Boston, United States, on this 
26th day of June, A. D. 1856.

<fG. G. Cushman, TJ. S. Commissioner.
“ M. H. Perley, H. M. Commissioner.

NO. 4.—THE EIVER MERRIMACK.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5th day ot June, A. D. 1854, having examined the Merrimack River, on 
the Coast of the United States, the mouth of the said River being within 
the limits of the State of Massachusetts, Do hereby agree and decide, 
that a line bearing North, 10° E., magnetic, from the easternmost of the 
two Light Houses standing upon Plum Island, on the South side of the en
trance to the said River, as shown on the Plan 5, Record Book No. 2, shall 
mark the mouth or other limit of tbe said Merrimack River; and that all 
the waters within, or to the Westward of such line, shall be reserved and 
excluded from the common right of fishing therein, under the first and 
second articles of the Treaty aforesaid.—Dated at Boston, United States, 
on this 26th day of June, A. D. 1856.

“G. G. Cushman, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 5.—THE RIVER IPSWICH.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5th of June, A. D. 1854, having examined the Ipswich River, on the 
Coast of the United States, the said River being within the limits of 
the State of Massachusetts, Do hereby agree and decide, that a line bear
ing North, 30° 46' West, (magnetic) from the South point of the entrance 
to said River, as shown on the Plan No. 5, Record Book, No. 2, shall mark 
the mouth or outer limit of the said Ipswich River; and that all the 
waters within, or to the Westward of such line, shall be reserved and ex
cluded from the common right of fishing therein, under the first and second 
articles of the treaty aforesaid.—Dated at Boston, United States, this 26th 
day of June, A. D. 1856.

“G. G. Cushman, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 6.—THE RIVER TAUNTON.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5th day of June, A. D. 1854, having examined the Taunton River, 
emptying into Narragansett Bay, Coast of the United States, the said
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River being within the limits of the State of Massachusetts, Do hereby 
agree and decide, that a line hearing Northwest and Southeast, (magnetic,) 
drawn through the White Beacon, standing nearly midway of the entrance 
to said River, and in front of the Southern end of the Town of Fall River, 
as shown on the Plan 6, Record Book No. 2, shall mark the mouth or outer 
limit of the said Taunton River; and that all the waters within, or to the 
northward of such line, shall be reserved and excluded from the common 
right of fishing therein, under the first and second articles of the Treaty 
aforesaid.—Dated at Boston, United States, this 30th day of June, A. D. 1856.

“M. H. Perley, H. M. Commissioner.
“G. G. Cushman, U. S. Commissioner.

“NO. 7.—THE RIVEN SEEKONK, OR PROVIDENCE.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5th day of June, A. D. 1854, having examined the Seekonk or Provi
dence River, empyting into Narragansett Bay, Coast of the United States, 
the entrance to said River being within the limits of the State of Rhode 
Island, Do hereby agree and decide, that a line drawn from the Light 
House on Nayatt Point, to Conmimicut Point, bearing S., 70° W., (mag
netic) as shown on the Plan 6, Record Book No. 2, shall mark the mouth 
or outer limit of the said Seekonk or Providence River; and that all the 
waters within, or to the northward, of such line, shall be reserved and 
excluded from the common right of fishing therein, under the first and 
second articles of the aforesaid Treaty.—Dated at Boston, United States, 
on this 30th day of June, A. D. 1856.

“ G. G. Cushman, U. S. Commissioner.
. “ M. II. Perley, H. M. Commissioner.

“NO. 8.—THE RIVER DUNK.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
tlie 5th day of June, A. D. 1854, having examined the Dunk River, empty
ing into the Bedegue Bay, on the Coast of Prince Edward Island, one of 
the British North American Colonies, Do hereby agree and decide, that a 
lino bearing north, (magnetic,) drawn from the Northern end of Indian 
Island to Green Shore or Wharf, as shown in the Plan 7, Record Book No. 
2, shall mark the mouth or outer limit of the said Dunk River; and that 
all the waters within, or to the Eastward of such line, shall be reserved 
and excluded from the common right of fishing therein, under the first and 
second articles of the Treaty aforesaid.—Dated at Bangor, in the State of 
Maine, United States, this 27th day of September, A. D. 1856.

“G. G. Cushman, U. S. Commissioner.
“ M. H. Perley, H. M. Commissioner.

“NO. 12.1—CHOICE OF UMPIRE.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on the 
5th day of June, A. D. 1854, having met at Eastport, in the State of Maine,

1 Declarations 9, 10, and 11 are given (supra, 462) in the awards of the
umpire.
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for the purpose of choosing an Arbitrator or Umpire under the 1st Article 
of the said Treaty to decide upon the disagreement between us relative to 
the River Buctouche, of which record was made on the 19th day of Sep
tember A. D. 1855; as also upon the disagreement between us relative to 
the River Miramichi, of which record was made on the 27th day of Sep
tember A. D. 1855: and likewise upon the disagreement between us relative 
to the Rivers of Prince Edward Island, of which record was made on the 
27th day of September A. D. 1856; and each of us, the said Commissioners, 
having named a person to act as such Arbitrator or Umpire, and not agree
ing thereupon, it was determined by lot, as provided by the said Treaty, 
that the Hon. John Hamilton Gray of St. John, New Brunswick, should 
be such Arbitrator or Umpire to decide as aforesaid, of which record is 
made accordingly.—Dated at Eastport, in the State of Maine, this 20th 
day of July, A. D. 1857.

aG. G. Cushman, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 13.—OATH OF THE UMPIRE.

“I, The Honorable John Hamilton Gray of the City of Saint John, in 
the Province of New Brunswick, the arbitrator and Umpire duly chosen 
under the first Article of the Treaty concluded between Great Britain and 
the United States on the fifth day of June, in the year of Our Lord, One 
Thousand eight hundred and fifty-four, do hereby solemnly declare, That 
I will impartially and carefully examine and decide, to the best of my 
judgment and according to justice and equity, without fear, favor, or 
affection, to my own country, upon all such differences or disagreements 
between the Commissioners under the said Treaty, as shall be submitted 
to me; and I make this Solemn declaration, as directed by the first Article 
of the Said Treaty, and in accordance therewith.

“J. H. Gray.

“Subscribed in our presence and Sworn before Us, at the City of Saint 
John in the Province of New Brunswick this Twenty Second dav of Julv 
A. D. 1857. ‘

“ W. A. Smith,
“Mayor of the City of Saint John, Province of New Brunswick.

“C. Whitaker,
“ U. S. Consul St. John, N. B.

“NO. 14.—RIVERS R3STIGOUCHE, BATHURST, POKEMOUCHE, TRACADIE, 
TABUSINTAC, KOUCHIBOUGUAC, RTCHIBUCTO, PETICODIAC, SHEPODY, 
SACKVILLE, MUSQUASH, LEPREAU, MAGAGUADAVIC, MINUDIE. '

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June A. D. 1854, having examined the River 
Ristigouche, forming the boundary between Canada East and New Bruns
wick; and also the Rivers Bathurst, Pokemouche, North and South Tracadie, 
Tabusintac, Kouchibouguac, Richibucto, Peticodiac, Shepody, Sackville, 
Musquash, Lepreau and Magaguadavic, in the Province of New Bruns
wick ; and also the Minudie River in the Province of Nova Scotia, do hereby 
agree and decide that the following described lines, as shown on Plans 8,
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9, 10, and 11, Record Book No. 2, shall mark the mouths or outer limits of 
the said rivers, and that all the waters within said lines shall be reserved 
and excluded from the common liberty of fishing therein, under the 1st 
and 2d articles of the Treaty aforesaid.

“Ristigouche River.—A line connecting Pt. Maguacha and Bonami rocks, 
as drawn on Plan 8.

“Bathurst River.—A line connecting Pt. Alston and Pt Carron, as drawn 
on Plan 8.

“Pokemouche River.—A line across Pokemouche Gully, connecting the 
sand bars, as drawn on Plan 8.

“Tracadie Rivers, North and South.—Lines across Tracadie North Gully 
and Tracadie South Gully, connecting the sand bars, as drawn on Plan 8.

“ Tabusintac River.—A line across the Tabusintac Gully, connecting the 
sand bars, as drawn on Plan 8.

“Kouchibouguac River.—A line across Kouchibouguac Gully, connecting 
the sand bars, as drawn on Plan 9.

“Richibucto River.—A line drawn South, magnetic, from the North Bea
con, on the end of Northern sand bar, as shown on Plan 9.

“Peticodiac River.—A line bearing S. 13° W. magnetic, and connecting 
Cape Demoiselle and Pt. Marowgonin, as drawn on Plan 10.

“Shepody River.—Aline from the northern side of Mary’s Pt., bearing 
N. 45° E. magnetic, to the point opposite, as drawn on Plan 10.

“Sackville River—A line bearing S. 51° E. magnetic, from Pt. Aulac, as 
drawn on Plan 10.

*(Musquash River.—A line from Gooseberry Island Pt., bearing S. 73° E. 
magnetic, to the western extremity of the point opposite, as drawn on 
Plan 11. ^

“Lepreau River.—A line bearing North, magnetic, from the point of the 
sand bar, on the Southern side of the River, to the opposite shore, as drawn 
on Plan 11.

“Magaguadavic River.—Aline connecting McDermotts Head on the south 
side and Mari’s Pt. on the North shore, as drawn on Plan 11.

“Minudie River— Aline from Pt. Minudie, bearing East, magnetic to the 
opposite shore, as drawn on Plan 10.

“Dated at Boston, in the State of Massachusetts, this seventh day of 
October A. D. 1857.

“ G. G. Cushman, U. S. Commissioner.
“ H, M. Perley, H. M. Commissioner.

“NO. 15.-RIVERS COCAGNE, SHEDIAC, AND ST. JOHN.

“We, the undersigned, Commissioners, respectively on the part of the 
United States and Great Britain, under the Reciprocity Treaty concluded 
and signed at Washington on the 5th day of June A. D. 1854, having ex
amined the Rivers Cocagne, Shediac and St. John, in the Province of New 
Brunswick, are unable to agree upon the lines defining the mouths of said 
Rivers, and of this disagreement, record is hereby made accordingly, and 
as follows:

“Cocagne River.—The United States Commissioner claims that a line 
commencing at the end of Longs Wharf, and extending across the wTater to 
the opposite shore, and in the direction of the Roman Catholic Church, and
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having N. 16° 30' W. magnetic as drawn on Plan 12, Record Book No. 2, 
designates the mouth of the Cocagne River.

“H. M. Commissioner claims that aline connecting Renouard Pt. and 
Pacquet Pt. as shown on said Plan 12, designates the mouth of the Cocagne 
River.

“Shediac River.—The United States Commissioner claims that a line drawn 
from the northern extremity of Porier Pt. marked A on Plan 13, Record 
Book No. 2, to the opposite point, marked B, the said line having N. 28° E. 
magnetic, designates the mouth of the Shediac River.

“ H. M. Commissioner claims that a line connecting Chene Pt. and Snake 
Pt. as shown on said Plan 13, designates the mouth of the Shediac River.

“St. John River.—The United States Commissioner claims that a line 
connecting Negro Pt. and Red Head, as drawn on Plan 14, Record Book 
No. 2, designates the mouth of the St. John River.

“ H. M. Commissioner claims that a line connecting Sheldon Pt. and Inner 
Mispeck Pt., as shown on said Plan 14, designates the mouth of the St. 
John River.

“ Dated at Boston, in the State of Massachusetts, this seventh day of 
October, A. D. 1857.

“ G. G. Cushman, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 16.—THE RIVERS SACO, KENNEBECE, PENOBSCOT, UNION, AND 
MACHIAS, IN THE STATE OF MAINE. ’

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5th day of June, A. D. 1854, having examined the Rivers Saco, Ken- 
nebeck, Penobscot, Union, and Machias, the said Rivers being within the 
limits ot the State of Maine, United States of America, do herebv agree 
and decide, that the following described lines, as shown on Plans 15, 16, 
17, and 18, Record Book No. 2, shall mark the mouths or outer limits of the 
said Rivers; and that all the waters within said lines shall be reserved 
and excluded from the common liberty of fishing therein, under the first 
and second articles of the Treaty aforesaid.

“Saco River.— A line bearing S., 5° E., (magnetic) from Hotel Point to 
the opposite shore, as drawn on Plan 15, Record Book No. 2.

“Kennebeclc River.—A line bearing S., 85|° E., (magnetic) from the 
Southern extremity of HunnewelPs Point to the Southern extremity of 
Stage Island, as drawn on Plan 16, Record Book No. 2.

“Penobscot River.—A line bearing North, 82° W., (magnetic) from Old 
Fort Point to the point on the opposite shore, as drawn on Plan 17, Record 
Book No. 2.

“Union River.—A line bearing South, 87° E., (magnetic) from Wey
mouth Point to the opposite point, as drawn on Plan 17, Record Book 
No. 2.

“Machias River.—A line bearing North 50° E., (magnetic) from Birch 
Point to the opposite point, as drawn on Plan 18, Record Book No. 2.

“Dated at Portland, in the State of Maine, this 5th day of June, 
A.D. 1858.

“ G. G. Cushman, U. S. Commissioner.
“H. M. Perley, H. M. Commissioner.



“NO. 17.—THE RIVERS SALMON, SHUBENA CADIE, AVON, AND CORNWALLIS, 
IN THE PROVINCE OF NOVa SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River Salmon in the County of Colchester; the River Shubenacadie, the 
boundary between the Counties of Colchester and Hants; the River Avon, 
in the County of Hants; and the River Cornwallis, in the County of King’s, 
all being within the limits of the Province of Nova Scotia; do hereby agree 
and decide, that the following described lines, ^s shown on Plan 19, Rec
ord Book No. 2, shall mark the mouths or outer limits of said Rivers; and 
that all the waters within said lines shall be reserved and excluded from 
the common right of fishing therein, under the first and second articles of 
the treaty aforesaid.

“Salmon River.—A line bearing North, (magnetic) from the Southern side 
of the River to the opposite shore, as drawn on Plan 19, Record Book No. 2.

“Shubenacadie River.—A line bearing S. 88° W., (magnetic) from the 
Eastern side of the River to the opposite shore, as drawn on Plan 19, Rec
ord Book No. 2.

“Avon River.—A line from Horton Bluff, bearing N. 76 E., (magnetic) to 
Indian Point, as drawn on Plan 19, Record Book No. 2.

“Cornivallis River.—A line from the Point on the Southern side of the 
River to the opposite shore, bearing N., 27° W., (magnetic) as drawn on 
Plan 19, Record Book No. 2.

“Dated at the City of New York, this 18th day of November, A. D. 1858.
“Benj’n Wiggin, U. S. Commissioner.
“PI. M. Perley, H. M. Commissioner.

“NO. 18.—THE RIVERS SISSIBOO AND TUSKEET, IN THE PROVINCE OF
NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River Sissiboo, in the County of Digby; and the River Tuskeet, in the 
County of Yarmouth, both being within the limits of the Province of 
Nova Scotia, do hereby agree and decide, that the following described 
lines, as shown on Plan 20, Record Book No. 2, shall mark the mouths or 
outer limits of said Rivers; and that all the waters within said lines shall 
be reserved and excluded from the common right of fishing therein, under 
the first and second articles of the Treaty aforesaid.

“Sissiboo River.—A line from the Eastern side of the River, bearing S., 
39° W., (magnetic) to the opposite shore, as drawn on Plan 20, Record 
Book No. 2.

“ Tuskeet River.—A line from the Southern extremity of the Island, situ
ated at the “Narrows,” bearingN., 86° E., (magnetic) as drawn on Plan 20, 
Record Book No. 2.

“Dated at the City of New York, this 18th day of November, A. D. 1858.
• “ Ben.t’n Wiggin, U. S. Commissioner.

“M. PI. Perley, H. M. Commissioner.
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“NO. 19.—THE RIVER LIVERPOOL, IN THE PROVINCE OF NOVA SCOTIA.

“ We>tlie undersigned, Commissioners under the Reciprocity Treaty be
tween Great Britain and the United States, concluded and signed at Wash
ington on the 5th day of June, A. D. 1854, having examined the Liverpool 
River, in the County of Queen's, Province of Nova Scotia, do hereby 
agree and decide, that a line from Fort Point bearing North (magnetic) 
to the opposite shore, as shown on Plan 21, Record Book No. 2, shall mark 
the mouth or outer limit of the said Liverpool River ; and that all the 
waters within, or to the westward of said line, shall be reserved and ex
cluded from the Common right of fishing therein, under the first and 
second articles of the Treaty aforesaid.

“ Dated at the City of New York, this 18th day of November, A. D. 1858.
“ Benj’n Wiggin, U. ‘S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 20.—THE RIVERS LE HAVE AND GOLD, IN THE PROVINCE OF NOVA
SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
rivers Le Have and Gold, in the County of Luenburg, Province of Nova 
Scotia, do hereby agree and decide, that the following described lines, as 
shown on Plan 22, Record Book No. 2, shall mark the mouths or outer 
limits of said Rivers; and that all the waters within, or to the Northward 
of said lines, shall be reserved and excluded from the common right of 
fishing therein, under the first and second articles of the treaty aforesaid.

u Le Have River — A line bearing N. 83° W. (magnetic) from the Point 
on the Eastern side of the River to the opposite shore, as drawn on Plan 
22, Record Book No. 2.

“ Gold River.—A line bearing West, (magnetic) from the Point on the 
Eastern side of the River to the opposite shore, as drawn on Plan 22, 
Record Book No. 2.

“Dated at the City of New York, this 18th day of November, A. D. 1858.
“Benj'n Wiggin, U. S. Commissioner.
“H. M. Perley, H. M. Commissioner.

“NO. 21.—THE RIVER SAINT MARY’S, IN THE PROVINCE OF NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the River 
Saint Mary's, in the County of Guysborough, Province of Nova Scotia, do 
hereby agree and decide, that a lino bearing S., 48° W., (magnetic) drawn 
from a Point on the Eastern side of the River to the opposite shore, as 
shown on Plan23, Record Book, No. 2, shall mark the mouth or outer limit 
of the said River; and that all the waters within, or to the Northward of 
said line, shall be reserved and excluded from the common right of fishing 
therein, under the first and second articles of the Treaty aforesaid.

“Dated at the City of New York, this 18th day of November, 1858.
“ Ben.t'n Wiggin, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.
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“NO. 22.—THE RIVER PICTOU, IN THE PROVINCE OF NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1864, having examined the River 
Pictou, in the County of Pictou, Province of Nova Scotia, do hereby agree 
and decide, that a line hearing N., 21° 45' E., (magnetic) drawn from the 
Light House on the South side of the entrance, to the Bluff on the oppo
site slioie, as shown on the Plan 24, Record Book No. 2, shall mark the 
mouth or outer limit of the said River; and that all the waters within, or 
to the Westward of said line, shall be reserved and excluded from the 
common liberty of fishing therein, under the first and second articles of 
the Treaty aforesaid.

“Dated at the City of New York, this 18th day of November, A. D. 1858.
“Benj’n Wiggin, U. S. Commissioner.
“ M. H. Perley, H. M, Commissioner.

“NO. 23.—THE RIVER WALLACE, IN THE PROVINCE OF NOVA SCOTIA.

“ We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the Wal
lace River, in the County of Cumberland, Province of Nova Scotia, do 
hereby agree and decide, that a line bearing N., 14° E., (magnetic) drawn 
from Caulfield Point to Palmer Point, as shewn on the Plan 25, Record 
Book No. 2, shall mark the mouth or outer limit of the said River; and 
that all the waters within, or to the Westward of said line, shall be 
reserved and excluded from the common right of fishing therein, under 
the first and second articles of the Treaty aforesaid.

“ Dated at the City of New York, this 18th day of November, A. D. 1858.
Benj’n Wiggin, U. S. Commissioner.
M. H. Perley, H. M. Commissioner.

“NO. 24.—THE RIVERS PUGWASH AND PHILIP, IN THE PROVINCE OF 
NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed a 
Washington on the 5tli day of June, A. D. 1854, having examined the 
the Rivers Pugwash and Philip, in the County of Cumberland, Province 
of Nova Scotia, do hereby agree and decide the following described lines 
as shown on Plan 26, Record Book No. 2, shall mark the mouths or outer 
limits of the said Rivers; and that all the waters within the said lines, 
shall be reserved and excluded from the common right of fishing therein, 
under the first and second articles of the Treaty aforesaid.

“Pugwash River.—A line bearing North, 68° West, (magnetic) connecting 
Pinco Point and Fox Point, as drawn on Plan 26, Record Book No. 2.

“Philip River.—A line bearing N. 28° 45’ W., (magnetic), connecting 
Bergeman Point and Lewis Head, as drawn on Tlan26, Record Book No. 2.

“Dated at the City of New York, this 18th day of November, A. D. 1858.
“Benj’n Wiggin, U. S. Commissioner.
“M. H. Perley, H. M. CommissionerD
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“NO. 25.— THE PAWCATUCK RIVER. TEE BOUNDARY BETWEEN THE 
STATES OE CONNECTICUT AND RHODE ISLAND.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
Pawcatuck River, separating the States of Connecticut and Rhode Island, 
in the United States, do hereby agree and decide, that a line bearing S., 
39° E., (magnetic) drawn from Pawcatuck Point to the opposite shore, as 
shown on Plan 27, Record Book No. 2, shall mark the mouth or outer limit 
of the said River; and that all the waters within, or to the Eastward of 
said line, shall be reserved and excluded from the common right of fishing 
therein, under the first and second articles of the Treaty aforesaid.

“Dated at the City of New York, this 18th day of November, A. D. 1858.
“Benj’n Wiggin, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 26.—THE RIVER THAMES, IN THE STATE OF CONNECTICUT, UNITED
STATES.

“ We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the River 
Thames, in the State of Connecticut, United States, do hereby agree and 
decide, that a line bearing N., 83° E., (magnetic') drawn from Eastern Point 
to the Light House opposite, as shown on Plan 28, Record Book No. 2, shall 
mark the mouth or outer limit of the said River; and that all the waters 
within, or to the Northward of said line, shall be reserved and excluded 
from the common right of fishing therein, under the first and second articles 
of the Treaty aforesaid.

“Dated at tlie City of New York, this 18th day of November, A. D. 1858.
“Benj’n Wiggin, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 27.-CONNECTICUT RIVER, IN THE STATE OF CONNECTICUT.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the Con
necticut River, in the State of Connecticut, United States, do hereby agree 
and decide, that a line bearing S., 67° W., (magnetic) drawn from Gris
wold’s Point to the Light House on Lyndes Point, as shown on Plan 29, 
Record Book No. 2, shall mark the mouth or outer limit of the said River; 
and that all the waters within, or to the N. rthward of said line, shall be 
reserved and excluded from the common right of fishing therein, under 
the first and second articles of the Treaty aforesaid.

“Dated at the City of New York, this 18th day of November, A. D. 1858.
“Benj’n Wiggin, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 28.—THE HOUSATONIC RIVER, IN THE STATE OF CONNECTICUT.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the
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Hoinsatonic River in the State of Connecticut, United States, do hereby 
agr ee and decide, that a line hearing N., 39° W., (magnetic) drawn from the 
extremity of the Sand Point, on the Eastern side of the River, to the opposite 
shore, as shown on Plan 30, Record Book No. 2, shall mark the mouth or 
outer limit of the said River; and that all the waters within, or to the 
Northward of said line, shall be reserved and excluded from the common 
right of fishing therein, under the first and second articles of the Treaty 
aforesaid.

“ Dated at the City of New York, this 18th day of November, A. D. 1858.
“ Benjjn Wiggin, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 29.—THE RIVERS VERNON, ORWELL, SEAL, CARDIGAN, FORTUNE,
SOURIS, TRYON, WINTER, HUNTER, STANLEY, ELLIS, PIERRE JACQUES,
PERCIVAL, ENMORE, AND HALDIMAND, IN PRINCE EDWARD ISLAND.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5th day of June, A. D. 1854, having examined the Rivers Vernon, Or
well, Seal, Cardigan, Fortune, Souris, Try on, Winter, Hunter, Stanley, 
Ellis, Pierre Jacques, Percival, Enmore, and Haidimand, all lying within 
the limits of the Island of Prince Edward, one of the British North American 
Provinces, and which said places being the subject of a difference of opin
ion, as exhibited in Record 11, were referred to an Umpire, appointed in 
conformity with the Treaty, and by him decided to be Rivers, do hereby 
agree and decide, that the following described lines as shown on Plan 7, 
Record Book No. 2, shall mark the mouths or outer limits of said Rivers; 
and that all the waters within the said lines, shall be reserved and excluded 
from the common right of fishing therein, under the first and second arti
cles of the Treaty aforesaid.

u Vernon, Orwell, Seal.—A line bearing S., 71° 15' E., (magnetic) from 
China Point to Port Selkirk, as drawn on Plan 7, Record Book No. 2.

“Cardigan.—Aline bearingN., 49° 30/ E.f (magnetic) from Cardigan Point 
to the point on the opposite shore, as drawn on Plan 7, Record Book No. 2.

“Fortune.—A line bearing S., 39° 15' W., (magnetic) connecting the Sand 
Spit on the Northern side of entrance, with the opposite shore, as drawn 
on Plan 7, Record Book No. 2.

“Souris.—A line bearing N., 65° W., (magnetic) connecting the Sand Spit 
on the Eastern side of entrance, with the opposite shore, as drawn on 
Plan 7, Record Book No. 2.

“Tryon.—A line bearing S., 51° 15' E., (magnetic) connecting Tryon 
Head with Birch Point, as drawn on Plan 7, Record Book No. 2.

“ Winter.—A line bearing S., 74° E., (magnetic) connecting the two Sand 
Points, as drawn on. Plan 7, Record Book No. 2.

“Hunter.—A line bearing N., 22° 30' W., (magnetic) connecting the West 
end of Rustico Island with the opposite point, as drawn on Plan 7, Record 
Book No. 2.

“Stanley.—A line bearing N., 42° W., (magnetic) connecting the Sand 
Spit on East side of entrance, with the opposite point, as drawn on Plan 
7, Record Book No. 2.

“Ellis.—A line bearing N., 7° W., (magnetic) connecting Black Point 
with Ferry Point, as drawn on Plan 7, Record Book No. 2.
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“Pierre Jacques.—A line bearing N., 41° 15'E., (magnetic) connecting 
the end of the long Sand Spit with the opposite shore, as drawn on Plan 
7, Record Book No. 2.

“Percival.—A line bearing S., 56° 30' E., (magnetic) connecting Grand 
Dike, on the West side of the entrance, with the opposite shore, as drawn 
on Plan 7, Record Book No. 2.

“Enmore.—A line bearing Sv 56° 30' E., (magnetic) being a prolongation 
of the line marking the mouth of the Percival River, as drawn on Plan 7, 
Record Book No. 2.

“Haldimand.—A line bearing N., 67° 15' E., (magnetic) connecting the 
Sand Spit on the West side of the entrance with the opposite shore, as 
drawn on Plan 7, Record Book No. 2.

“ Dated at the City of Boston, United States, this 16th day of November, 
A. D. 1860.
’ “John Hubbard, U. S. Commissioner.

“ M. H. Perley, H. M. Commissioner.

“NO. 30.—THE MURRAY RIVER, IN PRINCE EDWARD ISLAND.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between tbe United States and Great Britain, signed at Washington on 
the 5th day of June, A. D. 1854, having examined the River Murray, in 
the Island of Prince Edward, one of the British North American Provinces, 
do hereby agree and decide, that a line bearing North, (magnetic) drawn 
from tbe Northern extremity of Old Store Point, on the South side of 
entrance, to the end of the Sand Spit on the opposite shore, as shown on 
Plan 31, Record Book No. 2, shall mark the mouth or outer limit of said 
River; and that, all the waters within, or to the Westward of said line, 
shall be reserved and excluded from the common right of fishing therein, 
under the first and second articles of the treaty aforesaid.

“ Dated at the City of Boston, United States, this 16th day of November, 
A. D. 1860. '

John Hubbard, U. S. Commissioner.
M. H. Perley, U. M. Commissioner.

“NO. 31.-THE BOUGHTON OR GRAND RIVER, IN PRINCE EDWARD ISLAND.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the 5tli day of June, A. D. 1854, having examined the Bough ton or Grand 
River, in the Island of Prince Edward, one of the North American British 
Provinces, do hereby agree and decide, that a line bearing N., 4° E., (mag
netic) drawn from the end of the Sand Spit, extending Northwardly from 
Solander Point, on the South side of the entrance, to the Ferry Road on 
the opposite shore, as shown on Plan 32, Record Book No. 2, shall mark 
the mouth or outer limit of said River; and that all the waters within, or 
to the Westward of said line, shall be reserved and excluded from the 
common right of fishing therein, under the first and second articles of the 
Treaty aforesaid.

“ Dated at the City of Boston, United States, this 16th day of November, 
A. D.1860.

“John Hubbard, U. S. Commissioner.
“ M. H. Perley, H. M. Commissioner.
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“NO. 32.—THE FOXLEY RIVER, IN PRINCE EDWARD ISLAND.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, signed at Washington on 
the oth day of June, A. D. 1854, having examined the River Foxley, in the 
Island of Prince Edward, one of the British North American Provinces, do 
hereby agree and decide, that a line bearing N., 22° E., (magnetic) drawn 
from Kildare Point, on the North side of entrance, to the point on the oppo
site shore, as shown on Plan 33, Record Book No. 2. shall mark the mouth 
or outer limit of said River; and that ail waters within, or to the West
ward of said line, shall be reserved and excluded from the common right 
of fishing therein, under the first and second articles of the Treaty aforesaid.

“ Dated at the City of Boston, United States, this 16th dav of November, 
1860. ‘

“ John Hubbard, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 33.—THE RIVER SYDNEY, IN THE ISLAND OF CAPE BRETON, IN THE 
PROVINCE OF NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington* on the 5th day of Jane, A. D. 1854, having examined the River 
Sydney, in the Island of Cape Breton, Province of Nova Scotia, do hereby 
agree and decide, that a line bearing N., 38° 30' W., (magnetic) drawn 
from the Western extremity of the Southeast Bar to the Eastern end of the 
Northwest Bar on the opposite shore, as shown on Plan 34, Record Book 
No. 2, shall mark the mouth or outer limit of said River; and that all the 
waters within, or to the Southward of said line, shall be reserved and 
excluded from the common right of fishing therein, under the first and 
second articles of the Treaty aforesaid.

“Dated at the City of Boston, United States, this 16th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 34.—THE RIVERS MIR15 AND GRAND IN THE ISLAND OF CAPE BRE
TON, PROVINCE OF NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
Rivers Mire and Grand, in the Island of Cape Breton, Province of Nova 
Scotia, do hereby agree and decide, that the following described lines, as 
shown on Plan 35, Record Book No. 2, shall mark the mouths or outer 
limits of said Rivers; and that all the waters within said lines shall be 
reserved and excluded from the common right of fishing therein, under 
the first and second articles of the treaty aforesaid:—

“ Mir& River.— A line bearing N., 44° E., (magnetic) connecting Mir6 
Point with the point on the opposite shore, as drawn on Plan 35, Record 
Book No. 2.
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“ Grand River.—A line bearing N., 53° 30' E., (magnetic) connecting 
Grand River Point with a point on the opposite shore, as drawn on Plan 
35, Record Book No. 2.

“Dated at the City of Boston, United States, this 16th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“ M. H. Perley, H. M. Commissioner.

“NO. 35—THE RIVER DES HABITANS, IN THE ISLAND OF CAPE BRETON, 
PROVINCE OF NOVA SCOTIA.

“ We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River des Habitans, in the Island of Cape Breton, Province of Nova 
Scotia, do hereby agree and decide, that a line bearing S., 80° E., (mag
netic) drawn from River Point on the West side of the entrance, to the 
point on the opposite shore, as shown on Plan 36, Record Book No. 2, 
shall mark the mouth or outer limit of said River; and that all the waters 
within, or to the Northward of said line, shall be reserved and excluded 
from the common right of fishing therein, under the first and second 
articles of the Treaty aforesaid.

“ Dated at the City of Boston, United States, this 16th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 36—THE RIVER MABOU, IN THE ISLAND OF CAPE BRETON, PROV
INCE OF NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River Mabou, in the Island of Cape Breton, Province of Nova Scotia, do 
hereby agree and decide, that a line bearing N., 52° E., (magnetic) drawn 
from the high bluff Point on the South side of entrance, to the southern 
extremity of the Sand Point on the opposite shore, as shown on Plan 37, 
Record Book No. 2, shall mark the mouth or outer limit of said River; 
and that all the waters within, or to the Eastward of said line, shall be 
reserved and excluded from the common right of fishing therein, under the 
first and second articles of the Treaty aforesaid.

“Dated at the City of Boston, United States, the 16th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 37—THE RIVER MARGUERITE, IN THE ISLAND OF CAPE BRETON, 
PROVINCE OF NOVA SCOTIA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River Marguerite, in the Island of Cape Breton, Province of Nova Scotia, 
do hereby agree and decide, that a line bearing N., 76° 30' W., (magnetic)
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drawn from the end of the Sand Spit on the East side of the entrance, to 
Lawrence's Point on the opposite shore, as shown on Plan 38, Record Book 
No. 2, shall mark the mouth or outer limit of said River; and that all the 
waters within, or to the Southward of said line, shall he reserved and 
excluded from the common right of fishing therein, under the first and 
second articles of the Treaty aforesaid.

“ Dated at the City of Boston, United States, this 16th.day of November,
A. D. 1860. . .

“ John Hubbard, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 38.—THE RIVER HUDSON, IN THE STATE OF NEW YORK, UNITED
STATES.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River Hudson, in the State of New York, United States, do hereby agree 
and decide, that the two following described lines, to witthe first bear
ing N., 5° 30' E., (magnetic) drawn from the Northern end of Sandy Hook 
to the Eastern extremity of Coney Island; the second bearing S., 33° 45' E., 
(magnetic) drawn from Fort Schuyler, on Throg’s Neck, to the point on 
the opposite shore, as shown on Plan 39, Record Book No. 2, shall mark 
respectively the Southern and Eastern mouths or outer limits of said River; 
and that all the waters within, or to the Westward of said lines, shall be 
reserved and excluded from the common right of fishing therein, under 
the first and second articles of the Treaty aforesaid.

“Dated at the City of Boston, United States, this 17th day of November,
A. D. 1860. „ „ „ . .

“John Hubbard, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 39._THE RIVER SAINT LAWRENCE, IN THE PROVINCE OF CANADA.
“We, the undersigned, Commissioners under the Reciprocity Treaty 

between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River SaiDt Lawrence, in the Province of Canada, do hereby agree and 
decide, that a line bearing N., 40° W., (magnetic) connecting Cape Chat 
with Point de Monts, as shown on Plan 40, Record Book No. 2, shall mark 
the mouth or outer limit of said River; and that all the waters within, or 
to the Westward of said line, shall be reserved and excluded from the 
common right of fishing therein, under the first and second articles of the 
Treaty aforesaid.

“Dated at the City of Boston, United States, this 19th day of November,
A. D. 1860. “ John Hubbard, U. S. Commissioner.

“M. H. Perley, H. M. Commissioner.

“NO. 40.—THE RIVERS MOISIC, CHATTE, SAINT ANNE, MONT LOUIS, AND 
MAGDALEN, PROVINCE OF CANADA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at
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Washington on the 5th day of June, 1854, having examined the River 
Moisic, on the North coast, and the Rivers Chatte, Saint Anne, Mont 
Louis, and Magdalen, on the South coast of the North West Arm of the 
Gulf of St. Lawrence, all being within the limits of the Province of Can
ada, do hereby agree and decide, that the following described lines, as 
shown on Plan 41, Record Book No. 2, shall mark the mouths or outer 
limits of said Rivers; and that all the waters within said lines shall be 
reserved and excluded from the common right of fishing therein, under 
the first and second articles of the Treaty aforesaid:—

Moisic.—A line bearing N., 64° 15' E., (magnetic) connecting Moisic Point 
with the Sand Point on the opposite shore, as drawn on Plan 41. Record 
Book No. 2.

“Chatte.—A line bearing N., 82° 15' W., (magnetic) connecting the point 
of land on East side of entrance, with the high bank on the opposite 
shore, as drawn on Plan 41, Record Book No. 2.

“Saint Anne.—A line bearing N., 69° 15' W., (magnetic) connecting the 
point of land on the East side of entrance with the high bank on the oppo
site shore, as drawn on Plan 41, Record Book No. 2.

“Mont Louis.—A line bearing N., 52° 30' W.. (magnetic) connecting the 
Sand point on the East side of entrance, with the opposite shore, as 
drawn on Plan 41, Record Book No. 2.

“Magdalen—A line bearing N., 50° 30' E., (magnetic) connecting the 
Sandy Point on the South side of the entrance, with Cape Magdalen, as 
drawn on Plan 41, Record Book No. 2.

‘1 Dated at the City of Boston, United States, this 19th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 41.—THE RIVERS SAINT JOHN AND MING-AN, ON THE NORTH COAST
OF THE GULF OF SAINT LAWRENCE, AND THE RIVER JUPITER, IN
THE ISLAND OF ANTICOSTI, PROVINCE OF CANADA. ’

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of J une, A. D. 1854, having examined the Rivers 
Saint John and Mingan, on the North Coast of the Gulf of Saint Law
rence, and the River Jupiter, on the South side of the Island of Anticosti, 
all being within the limits of the Province of Canada, do hereby agree 
and decide, that the following described lines, as shown on Plan 42, Record 
Book No. 2, shall mark the mouths or outer limits of said Rivers; and that 
all the waters within said lines shall be reserved and excluded from the 
common right of fishing therein, under the first and second articles of 
the Treaty aforesaid:—

uSaint John.—A line bearing N., 63°30/W., ('magnetic) connecting tlie 
Sand point on the East side of entrance, with the point of high land on 
the opposite shore, as drawn on Plan 42, Record Book No. 2.

“Mingan— A line bearing N., 70° W., (magnetic) connecting Sea Trout 
Point with Pouliot Point, as drawn on Plan 42, Record Book No. 2.

“Jupiter.—A line bearing North, (magnetic) connecting the point of
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beach on the South side of entrance, with the rocky bluff on the opposite 
shore, as drawn on Plan 42, Record Book No. 2.

“ Dated at the City of Boston, United States, this 19th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“M. H. Perley, U. M. Commissioner.

“NO. 42—THE RIVER FOX, IN THE ISLAND OF ANTICOSTI, PROVINCE OF
CANADA. '

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
River Pox, in the Island of Anticosti, Province of Canada, do hereby agree 
and decide, that a line bearing North, (magnetic) connecting the main 
land with the point of sand on the Northern side of entrance, as shown on 
Plan 43, Record Book No. 2, shall mark the mouth or outer limit of said 
River; and that all the waters within, or to the Westward of said line, 
shall be reserved and excluded from the common right of fishing therein, 
under the first and second articles of the Treaty aforesaid.

“Dated at the City of Boston, United States, this 19th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“M. H. Perley, U. M. Commissioner.

“NO. 43—THE RIVERS DARTMOUTH, YORK, AND SAINT JOHN, IN THE 
PENINSULA OF GASP$, PROVINCE OF CANADA.

“ We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
Rivers Dartmouth, York, and Saint John, in the Peninsula of Gasp6, Prov
ince of Canada, do hereby agree and decide, that the following described 
lines as shown on Plan 44. Record Book No. 2, shall mark the mouths or 
outer limits of said Rivers; and that all the waters within said lines shall 
he reserved and excluded from the common right of fishing therein, under 
the first and second articles of the Treaty aforesaid:—

“Dartmouth.—A line hearing S., 46° 30' W., (magnetic) from Point 
Panard to the rocky Point on the opposite shore, as drawn on Plan 44, 
h’ecord Book No. 2.

“York.—A line bearing N., 32° 30' W., (magnetic) connecting Point 
Lourde with the high rocky Point on the opposite shore, as drawn on Plan 
14, Record Book No. 2.

“Saint John — A line bearing N., 20° 30' E., (magnetic) connecting the 
two long sand Points, as drawn on Plan 44, Record Book No. 2.

“Dated at the City of Boston, United States, this 19th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
“M. H. Perley, E. M. Commissioner.
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‘NO. 44.—THE RIVERS GRAND, BONAVENTURE, AND GRAND CASCA- 
PEDIAC, PROVINCE OF CANADA, AND RIVER CARAQUETTE, PROV
INCE OF NEW BRUNSWICK.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
Rivers Grand, Bonaventure, and Grand Cascapediac, emptying into the 
Bay of Chaleur, Province of Canada, and also the River Caraquette, on 
the South side of the same Bay, Province of New Brunswick, do hereby 
agree and decide, that the following described lines, as shown on Plan 8, 
Record Book No. 2, shall mark the mouths or outer limits of said rivers; 
and that all the waters within the said lines shall be reserved and ex
cluded from the common right of fishing therein, under the first and second 
articles of the treaty aforesaid:—

“Grand.—A line bearing E. and W., (magnetic) connecting the sand 
Point on West side of entrance, with the opposite shore, as drawn on Plan 
8, Record Book No. 2.

“Bonaventure.—Aline bearing N., 12° W., (magnetic) connecting the two 
Sand Spits, as drawn on Plan 8, Record Book No. 2.

“Grand Cascapediac.—A line bearing N., 4° W., (magnetic) connecting 
Richmond Point with the Point on the opposite shore, as drawn on Plan 8, 
Record Book No. 2.

“Caraquette.—Aline bearing S., 14° 45'W., (magnetic) extending from 
Point Mizzenette to the opposite shore, and in the direction of the Catholic 
Church on the South side of the entrance, as drawn on Plan 8, Record 
Book No. 2.

“Dated at the City of Boston, United States, this 19th day of November, 
A. D. 1860.

“John Hubbard, U. S. Commissioner.
' “M. H. Perley, H. M. Commissioner.

“NO. 45.—THE RIVERS COCAGNE, SHEDIAC, AND SAINT JOHN, IN THE 
PROVINCE OF NEW BRUNSWICK.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having re-examined the 
differences of opinion as exhibited in Record 15 of this Book, in regard to 
the mouths of the Rivers Cocagne, Shediac, and Saint John, in the Prov
ince of New Brunswick, do hereby agree and decide, that the following 
described lines, as shown on Plans 45, 46, and 47, Record Book No. 2, shall 
mark the mouths or outer limits of the said Rivers; and that all the waters 
within the said lines shall be reserved and excluded from the common 
right of fishing therein, under the first and second articles of the treaty 
aforesaid:—:

“Cocagne.—A line commencing at the end of Longs Wharf, and extend
ing across the water to the opposite shore, and in the direction of the 
Roman Catholic Church, and bearing N., 16° 30' W., (magnetic) as drawn 
on Plan 45, Record Book No. 2.

“Shediac.—A line drawn from the Northern extremity of Porier Point, 
marked A, to the opposite point marked B, and bearing N., 28° E., (mag
netic) as drawn on Plan 46, Record Book No. 2.
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“Saint John.—A line extending from Sheldon Point to the southern 
extremity of Partridge Island, and thence by another line from the last 
named point to Cranberry Point, as drawn on Plan 47, Record Book No. 2.

“Dated at the City of Boston, United States, this 19th day of November, 
A. D. 1860.

“John Hubbard, V. S. Commissioner.
“M. H. Perley, H. M. Commissioner.

“NO. 46—THE RIVERS SUSQUEHANNA, NORTH EAST, ELK, AND SASSAFRAS.

‘'We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June A. D. 1854, having examined the Riv
ers Susquehanna, North East, Elk, and the Sassafras, all in the State of 
Maryland, United States, do hereby agree and decide that the following 
described lines as shown on Plan 48, Record Book No. 2, shall mark ti.e 
mouths or outer limits of said rivers, and that all the waters within said 
lines shall be reserved and excluded from the common right of fishing 
therein under the 1st and 2d articles of the Treaty aforesaid.

“Susquehanna River.—A line bearing N. 73° 15' E. Magnetic, drawn from 
the Light-House at Havre de Grace on the West side of entrance, to the 
opposite bank, as shown on Plan 48 Record Book, No. 2.

“North East River.—& line bearing S. 61° E. Magnetic, drawn from Car
penter’s Point on the west side of entrance, to White Point, on the oppo
site bank, as shown on Plan 48, Record Book No. 2.

“Elk River.—A line bearing N. 22° 20' W. Magnetic, drawn from Wroths 
Point on the south side of entrance, to the Light-House on Turkey Pt. on 
the opposite bank, as shown on Plan 48, Record Book No. 2.

“Sassafras River—A line bearing S. 38° 15' W. Magnetic, drawn from 
Grove Pt. on the north side of entrance, to the opposite bank, as shown on 
Plan 48, Record Book No. 2.

“Dated at the city of Washington, United States, this thirteenth day of 
February A. D. 1866.

“E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, H. M. Commissioner.

“NO. 47—PATAPSCO RIVER.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the 
Patapsco River in the State of Maryland, United States, do hereby agree 
and decide that a line bearing N. 9° 40' W. Magnetic, drawn from Bodkin 
Point on the south side of entrance, to the Lower Light House on North 
Pt. as shown on Plan 49, Record Book No. 2, shall mark the mouth or 
outer limit of said river and that all the waters within or to the westward 
of said line shall be reserved and excluded from the common right of 
fishing therein under the 1st and 2d articles of the treaty aforesaid.

“Dated at the city of Washington, United States, this thirteenth day 
of February, A. D. 1866.

“E. L. Hamlin, TJ. S. Commissioner.
“Joseph Howe, H. M. Commissioner.
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“NO. 48.—CHESTER RIVER.

“We; the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, 1854, having examined the Chester 
River, in the State of Maryland, United States, do hereby agree and de
cide that a line bearing N. 88° E. Magnetic, drawn from Love Pt. on Kent 
Island to the Northwestern point of East Neck Island on the opposite 
shore as shown on Plan 50, Record Book No. 2, shall mark the mouth or 
outer limit of the said river, and that all the waters within or to the south
ward and eastward of said line shall be reserved and excluded from the 
common right of fishing therein, under the 1st and 2d articles of the treaty 
aforesaid.

“Dated at the city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, II. M. Commissioner.

“ NO. 49.—SEVERN RIVER.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, 1854, having examined the Severn 
River in the State of Maryland, United States, do hereby agree and decide 
that a line bearing N. 7° W. Magnetic, drawn from Tally’s Pt. on the south 
side of entrance, to Greensberry Pt. on the opposite shore, as shown on 
Plan 51, Record Book No. 2, shall mark the mouth or outer limit of the 
said river, and that all the waters within or to the westward of said line 
shall be reserved and excluded from the common right of fishing therein 
under the 1st and 2d articles of the treaty aforesaid.

“ Dated at the City of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“E. L. PIamlin, U. S. Commissioner.
“Joseph Howe, II. M. Commissioner.

“NO. 50.—CHOPTANK RIVER.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June A. D. 1854, having examined the Chop- 
tank River, in the State of Maryland, United States, do hereby agree and 
decide that a line bearing N. 70° E. Magnetic, drawn from Castle Haven 
Pt. on the south side of entrance, to Chloras Point on the opposite shore, 
as shown on Plan 52, Record Book No. 2, shall mark the mouth or outer 
limit of the said river, and that all the waters within or to the southward 
of said line shall be reserved and excluded from the common right of fish
ing therein, under the 1st and 2d articles of the treaty aforesaid.

“Dated at the city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“ E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, H. M. Commissioner.
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“NO. 51.—PATUXENT RIVER.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined tlie 
Patuxent River in the State of Maryland, United States, do hereby agree 
and decide that a line bearing N. 59° 15' W. Magnetic, drawn from the 
northern extremity of Hog Island on the south side of the entrance, to 
Drum Point on the opposite shore, as shown on Plan 53, Record Book No. 
2, shall mark the mouth or outer limit of said river, and that all the waters 
within or to the westward of said line shall be reserved and excluded from 
the common right of fishing therein, under the 1st and 2d articles of the 
treaty aforesaid.

“Dated at tbe city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“ E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, H. M. Commissioner.

“NO. 52.—NANTICOKE EIVER.

“We, the undersigned Commissioners, under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on tbe 5th day of June, A. D. 1854, having examined the 
Nanticoke River in the State of Maryland, United States, do hereby agree 
and decide that a line bearing S. 86° 20' E. Magnetic, drawn from Clay 
Island Light House on the western side of entrance, to the opposite shore, 
as shown on Plan 54, Record Book No. 2, shall mark the mouth or outer 
limit of said river, and that all the waters within or to the northward of 
said line shall be reserved and excluded from the common right of fishing 
therein, under the 1st and 2d articles of the treaty aforesaid.

“Dated at the city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, H. M. Commissioner.

'‘NO. 53.-POCOMOKE EIVER.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the Poco- 
moke River in the State of Maryland, United States, do hereby agree and 
decide that a line bearing S. 29° 15' E. Magnetic, drawn from the point of 
marsh on the north side of entrance, to the point on the opposite shore, as 
shown on Plan 55, Record Book No. 2, shall mark the mouth or outer limit 
of said river and that all the waters within or to the eastward of said 
line shall be reserved and excluded from the common right of fishing 
therein, under the 1st and 2d articles of the treaty aforesaid.

“ Dated at the city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, H. M. Commissioner.

“NO. 54.-DELAWARE EIVER.
“We, the undersigned, Commissioners under the Reciprocity Treaty 

between the United States and Great Britain, concluded and signed at
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Washington on the 5th day of June A. D. 1854, having examined the Pela- 
ware River, separating the State of New Jersey from the State of Dela
ware, United States, do hereby agree and decide that a line bearing N. 68° 
30' E. Magnetic, drawn from Goose Point on the western shore, to Ben 
Davis Pt. on the opposite shore, as shown on Plan 56, Record Book No. 2, 
shall mark the mouth or outer limit of said river, and that all the waters 
within or to the northward of said line shall be reserved and excluded 
from the common right of fishing therein, under the 1st and 2d articles of 
the treaty aforesaid.

“ Dated at the city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“E. L. Hamlin, U. S. Commissioner.
“ Joseph Howe, H. M. Commissioner.

“NO. 55.—RIVER EXPLOITS.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington on the 5th day of June, A. D. 1854, having examined the River 
Exploits on the northern coast of the Island of Newfoundland, do hereby 
agree and decide that a line bearing S. 58° 45' E. Magnetic, drawn from 
the Rocky Islet on the west bank, to Burnt Arm Pt. on the opposite shore, 
as shown on plan 57, Record Book No. 2, shall murk the mouth or outer 
limit of said river, and that all the waters within or to the southward of 
said line shall be reserved and excluded from the common right of fishiug 
therein, under the 1st and 2d articles of the treaty aforesaid.

“Dated at the city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, H. M. Commissioner.

“NO. 56.—RIVERS GAMBO AND TERRA NUEVA.

“We, the undersigned, Commissioners under the Reciprocity Treaty 
between the United States and Great Britain, concluded and signed at 
Washington, on the 5th day of June, A. D. 1854, having examined the 
Gambo River, flowing into Freshwater Bay and the Terra Nueva River 
falling into the middle arm of Bloody Bay, on the eastern coast of the 
Island of Newfoundland, do hereby agree and decide that the following 
described lines, as shown on Plan 58, Record Book No. 2, shall mark 
the mouths or outer limits of said rivers, and that all the waters within 
or to the westward and southward of said lines shall be reserved and 
excluded from the common right of fishing therein under the 1st and 2d 
articles of the treaty aforesaid.

“Gambo River.—A line bearing S. 14° W. Magnetic, drawn from the 
North Shore to a point on the opposite bank, as shown on plan 58, Record 
Book No. 2.

“ Terra Nueva River.—A line bearing S. 58° 30' E. Magnetic, drawn from 
the extremity of the long point on the western shore, to a point on the 
opposite bank, as shown on Plan 58, Record Book No. 2.

“Dated at the city of Washington, United States, this thirteenth day of 
February, A. D. 1866.

“E. L. Hamlin, U. S. Commissioner.
“Joseph Howe, H. M. Commissioner.”



CHAPTER XIV.

THE GENEVA ARBITRATION.

Situation at Close of 
Civil War.

At no time since the year 1814 had the re
lations between the United States and Great 
Britain worn so menacing an aspect as that 

which they assumed after the close of the civil war in the 
United States. At various times during the intervening period 
of half a century controversies had arisen and had been the 
occasion of sharp contention, but they did not have their origin 
in a deep and pent-up feeling of national injury such as that 
which the conviction that the British Government had failed 
to perform its neutral duties during the civil war produced in 
the mass of the people of the United States. ISTor did the 
claims growing out of the civil war constitute the only subject 
of disymtebetween the two governments. The controversy as to 
the San Juan water boundary, which was in train of settlement 
before the war began, was now revived. Moreover, on the 17th 
of March 1865, before the war had yet been concluded, notice 
was given to the British Government, pursuant to a joint 
resolution of Congress, of the intention of the United States 
to consider the treaty of June 5,1854, in relation to reciprocity 
and the fisheries, as terminated, in accordance with its pro
visions, at the expiration of twelve months from the date of the 
notification.1 The termination o*f this treaty brought tbe two 
governments face to face with old controversies, which had 
themselves at times seemed to threaten hostilities; and, as if 
further to complicate the situation, there came the outbreak of 
Fenianism, dragging with it the vexed question of expatriation, 
which had formed a subject of contention in the disputes that 
led up to the war of 1812. But of all the subjects in contro
versy the most difficult was that which related to Great 
Britain’s conduct as a neutral, a subject that embraced not only

1 Dip. Cor. 1868, part 1, pp. 93, 259; 15 Stats, at L. 566.
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the question of the rightfulness other recognition of the Con
federate States as a belligerent, but also the question of her 
liability for the depredations on American commerce, which 
gave rise to the claims generically known as the Alabama 
claims.

During the existence of the civil war the
Earl Russell’s Kejec- prated States had the good fortune to be rep- 
tion of Arbitration. , , , T i i ' . . , , . .resented at London by a minister who, besides 

inheriting the name, possessed much of the ability and more 
than the tact and self-control of our first diplomatic repre
sentative at the Court of St. James. From the moment of his 
assumption of his office, Charles Francis Adams had, with 
ability and persistent firmness, sought to impress upon the 
British Government the views held by the United States as to 
that government’s failure to perform its neutral duties. In a 
note to Earl Bussell of October 23,1863, Mr. Adams, referring 
to the differences then developed, said: “I am directed to say 
there is no fair and equitable form of conventional arbitrament 
or reference to which they (the United States) will not be will
ing to submit.”1 Almost two years later, after the close of the 
the war, Earl Bussell, when replying to a statement by Mr. 
Adams of the grievances of the United States, recalled this 
remark and said:

u It appears to Iler Majesty’s Government that there are but 
two questions by which the claim of compensation could be 
tested; the one is, Have the British Government acted with 
due diligence, or, in other words, in good faith and honesty, in 
the maintenance of the neutrality they proclaimed? The other 
is, Have the law officers of the Crown properly understood the 
foreign enlistment act, when they declined, in June 1862 to 
advise the detention and seizure of the Alabamaand on other 
occasions when they were asked to detain other ships, building 
or fitting in British ports? ■

u It appears to Her Majesty’s Government that neither of 
these questions could be put to a foreign government with any 
regard to the dignity and character of the British Crown anil 
the British nation. Her Majesty’s Government are the sole 
guardians of their own honor. They can not admit that they 
have acted with bad faith in maintaining the neutrality they 
professed. The law officers of the Crown must be held to be 
better interpreters of a British statute than any foreign gov
ernment can be presumed to be. Her Majesty’s Government 
mu st therefore decline either to make reparation and com pen 
sation for the captures made by the Alabama, or to refer the

1 Dip. Cor. 1865, part 1, p 565.



THE GENEVA ARBITRATION. 497

question to any foreign state. Her Majesty’s Government 
conceive that if they were to act otherwise they would endanger 
the position of neutrals in all future wars. ^

u Her Majesty’s Government, however, are ready to consent 
to the appointment of a commission, to which shall be referred 
all claims arising during the late civil war, which the two pow
ers shall agree to refer to the commission.”1

These declarations of Earl Eussell led Mr. Seward not only 
to decline his proposition for the creation of a joint commis
sion, but also to say that whatever the United States had 
thought or might still think as to u umpirage between the two 
powers,” no such proposition as that made in 1863 would 
thenceforward be insisted upon or submitted to by this gov
ernment.”2 In a subsequent instruction to Mr. Adams, marked 
u confidential,” Mr. Seward said that there was not a member 
of the government, nor, so far as he knew, any citizen of the 
United States, who expected that the country would in any 
case waive its demands upon the British Government for the 
redress of wrongs committed in violation of international law.3

Earl Russell’s absolute and abrupt refusal to 
Feeling in England, discuss the question of liability for the Ala 

bama claims was felt in England to have been 
a mistake.4 It was perceived that the subject was one that 
involved something more than the construction of British 
statutes and the question of indemnities—that it involved sub
stantial questions of law and practical questions of interna
tional conduct which Her Majesty's Government might consider 
without abating anything of u the dignity and character” of 
the Crown, and without ceasing to be u the sole guardians of 
their own honor.” In the summer of 1866 the House of Rep
resentatives of the United States unanimously passed a bill to 
repeal the inhibitions in the neutrality laws against the fitting 
out of ships for belligerents. The avowed object of this 
measure was to gauge the future neutrality of the United 
States by the course of conduct which resulted in the issuance 
of the Alabama and other Confederate cruisers from British

1 Dip. Cor. 1865, part 1, p. 545.
3 Mr. Seward to Mr. Adams, September 20, 1865, Dip. Cor. 1865, part 1, 

p. 565; same to same, November 4, 1865, id. 630; see also Dip. Cor. 1865, 
part 1, p. 613, ami Lip. Cor. 1866, part 1, pp. 1-28.

3 Mr. Seward to Mr. Adams, February 14,1866, Dip. Cor. 1866, part 1, p. 66.
4 Mr. Adams to Mr. Seward, February 15, 1866, Dip. Cor. 1866, part 1, 

p. 67.
5627----- 32
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ports to prey on American commerce.1 The ultimate conse
quences of such a form of retaliation it was impossible to esti
mate; but it did not require much reflection to show thnt they 
might be most disastrous.2 As time wore on these obvious 
considerations of interest, as well as the sincere desire felt by 
many persons in England for more cordial relations with the 
United States, began to find public expression. Late in 
August 1866 a letter, probably written by Mr. Olyphant, a 
member of Parliament, who had lately been in the United 
States, appeared in the London Times, in which the writer, 
referring to the action of the House of Bepresentatives and to 
the refusal of Earl Bussell to arbitrate the Alabama claims, 
expressed the hope that it was not yet too late to retrieve that 
statesman’s errors.3

At this time Earl Bussell was no longer 
Official Expression, foreign secretary, and his successor, Lord Stan

ley, was understood to be favorable to the ami
cable settlement of the pending differences.4 By November 
1866 the question of reopening the Alabama claims had not 
only become a topic of general discussion in the English press, 
but it was announced that the government contemplated the 
appointment of a royal commission to inquire generally into the 
operation of the British neutrality laws.5 * Indeed, Lord Derby, 
the prime minister, at the inauguration of the lord mayor of 
London, at Guildhall, on the 1 Oth of that month, intimated 
that a proposition for the arrangement of the differences touch
ing the Alabama claims would be favorably entertained,5 and 
this intimation was followed by leading articles in the Times, 
in which it was suggested that Earl Bussell’s rejection of Mr. 
Adams’s demands proceeded on a “ somewhat narrow and one
sided view of the question at issue,” which would in the end 
make neutrals the sole judges of their own obligations,7 and 
that the claims would not be forgotten by the American people 
till they had been u submitted to some impartial adjudication.”8

1 Dip. Cor. 1866, part 1, pp. 156-166.
2 Bemis’s American Neutrality: Its Honorable Past, Its Expedient

Future (Boston, 1866), ably expressed the objections to the repeal of the 
neutrality laws, and argued for their consolidation,and improvement.

:i Mr. Adams to Mr. Seward, August 23, 1866, Dip. Cor. 1866, part 1, p. 174.
4 Dip. Cor. 1866, part 1, pp. 147,166,177-203.
6 Id. 212.
e Id. 210.
7 Dip. Cor. 1867, part 1, pp. 1-3.
8 Id. 43; London Times, January 9, 1867,
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T . „. 1 , _ O" the 7th of January 1867 Sir Frederick 

OT posatS r° Br,u;e> the British minister at Washington, 
' communicated to Mr. Seward a copy of an 

instruction of the 30th of the preceding November, in which 
Lord Stanley said that while it was impossible for Her 
Majesty’s present advisers to abandoned the ground taken by 
former governments so far as to admit liability for the Alabama 
claims, they would not be disinclined to adopt tbe principle 
of arbitration, provided that a fitting arbiter could be found, 
and that an agreement could be reached as to the points to 
which the arbitration should apply. But with regard to the 
alleged premature recognition of the Confederates States as a 
belligerent power, it was, he said, clear that no reference to 
arbitration was possible, since the act complained of was one 
as to which every state must be held to be the sole judge of 
its duty. At the same time Lord Stanley called attention to 
the numerous British claims growing out of the war.1 2

While Mr. Seward did not object to the 
Mr. Seward’s Reply, remedy of arbitration, he declined to accept it 

with the limitations which Lord Stanley pro
posed. He insisted that the whole controversy should be sub
mitted just as it was found in the correspondence between the 
two governments, without imposing any conditions or restric
tions on the arbitrator, and without waiving any principle or 
argument on either side.8 The United States could not, said 
Mr. Seward, waive before the arbitrators the position they had 
constantly maintained from the beginning, “that the Queen’s 
proclamation of 1861 which accorded belligerent rights to in
surgents against the authority of the United States, was not 
justified on any grounds, either of necessity or moral right, and 
therefore was an act of wrongful intervention, a departure from 
the obligation of existing treaties, and without the sanction of 
the law of natious.”3

For this reason Mr. Seward declined Lord 
Mr. Seward’s Position Stanley’s proposition fora limited reference.

QuestiraielliSeren0y '’11 * 't; should be observed that, while he re
fused to waive the question as to the general 

course of conduct of the British Government during the war,

1 Dip. Cor. 1867, part 1, pp. 183,188.
2 Mr. Seward to Mr. Adams, January 12, 1867, Dip. Cor. 1867, part 1, 

pp. 45-45.
3 Same to same, November 29, 1867 (id. p. 179).
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he did not present it as a subject for pecuniary reparation, 
apart from the claims of indemnity for individual sufferers. 
On the contrary, he contended that it should be presented to 
the arbitrators as one of the grounds on which Great Britain’s 
liability to individual claimants might be maintained. In an 
instruction to Mr. Adams of the 13th of January 1868 he 
defined his position on the subject in these terms:

“Lord Stanley seems to have resolved that the so-called 
Alabama claims shall be treated so exclusively as a pecuniary 
commercial claim as to insist on altogether excluding the pro
ceedings of Her Majesty’s government in regard to the war 
from consideration in the arbitration which he proposed.

“ On the other hand, I have been singularly unfortunate in 
my correspondence if I have not given it to be clearly under
stood that a violation of neutrality by the Queen’s proclama
tion and kindred proceedings of the British Government is 
regarded as a national wrong and injury to the United States; 
and that the lowest form of satisfaction for that national injury 
that the United States could accept would be found in an in
demnity, without reservation or compromise, by the British 
Government to those citizens of the United States who had 
suffered individual injury and damages by the vessels of war un
lawfully built, equipped, manned, fitted out, or entertained and 
protected in the British ports and harbors in consequence of a 
failure of the British Government to preserve its neutrality.”1

In the instruction from which the foregoing 
Mr. Seward’sSugges-paggage quoted Mr. Sewaid adverted to the 

tlon' various questions, other than that of the Ala
bama claims, which were pending between the two governments, 
and remarked that any one of them might “at any moment 
become a subject of exciting controversy.” The naturalization 
question was, he said, “already working in that way.” The 
trial and conviction at Dublin, on a charge of treason-felony, 
of certain Irish-Americans who had been engaged in a Fenian 
expedition, and the judicial denial to them, ou the ground that 
they still remained subject to their original allegiance, of a 
jury de medietate lingua;, which would have been accorded to 
a native citizen of the United States, had produced and was con
tinuing to produce an excitement that, to borrow Mr. Seward’s 
picturesque phrase, extended “throughout the whole country, 
from Portland to San Francisco and from St. Paul to Pensa
cola.”2 Under the circumstances, Mr. Seward intimated “that

J Id. 143.Dip. Cor. 1868, part 1, p. 141.
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Her Majesty’s Government, if desirous to lay a broad founda
tion for friendly and satisfactory relations, might possibly think 
it expedient to suggest a conference, in which all the matters 
referred to might be considered together,” and a “ comprehen
sive settlement” attempted u without exciting the sensibilities” 
that were “ understood to have caused that government to 
insist upon a limited arbitration in the case of the Alabama 
claims.” Mr. Adams was instructed to communicate u these 
explanations” to Lord Stanley informally, but with the distinct 
understanding that the United States should not be considered 
“as proposing to open a new negotiation in regard to the ques
tions referred to, or any of them.”1

Naturalization Ques- becoming more favorable to the settle-

caused at this particular juncture the most uneasiness in the 
United States was that of naturalization.2 The advocates of 
the doctrine of voluntary expatriation were strengthened by 
the eventful conclusion by George Bancroft, on the 22d of 
February 1868, of the convention with the North German 
Union, by which the naturalization of German subjects in the 
United States, after an uninterrupted residence of five years, 
was recognized. Mr. Seward now suggested the settlement of 
of the naturalization question between the United States and 
Great Britain on the lines of this convention; and he expressed 
the opinion that if this should be done, and the San Juan ques
tion should be referred for arbitration to the Government of 
Switzerland, the existing irritation would be so far relieved 
that the Alabama and other claims could be adjusted in a 
manner unexceptionable in either country.3

Though public opinion in Great Britain was

ment of the Alabama claims, the question that

In December 1867 Mr. Adams resigned the 
position which he had filled with so much 
honor and usefulness, but his retirement from

his post was delayed till the following May.
On the 12th of June 1868 Mr. Beverdy John

son, of Maryland, a man eminent both in the 
law and in politics, was commissioned for the

difficult task of acting as Mr. Adams’s successor.

lMr. Seward to Mr. Adams, January 13, 1868, Dip. Cor. 1868, part 1, p. 142.
2 Same to same, March 7, 1868, Dip. Cor. 1868, part 1, p. 159.
3 Same to same, March 23, 1868, Dip. Cor. 1868, part 1, p. 183. _
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On the 20th of July Mr. Seward instructed Mr. Johnson as 
to the adjustment of pending differences. In the forefront lie 
placed the question of naturalization; and Mr. Johnson was 
directed to say to Lord Stanley that the President believed 
that unless this difficulty could be removed any attempt to 
settle other controversies would be unavailing and therefore 
inexpedient.

The second place in Mr. Johnson’s instructions was given to 
the San Juan water boundary; and it was stated that the 
United States remained favorable to the adjustment of the 
question by arbitration.

In the last place, Mr. Johnson was instructed that if he 
should find the British Government prepared to adjust the 
two preceding questions, he would then be expected to advert 
“to the subject of mutual claims of citizens and subjects of 
the two countries against the government of each other re
spectively;’’ and in this relation Mr. Seward said:1

“The difficulty in this respect has arisen out of our claims 
which are known and described in general terms as the A la- 
bama claims. In the first place, Her Majesty’s government not 
only denied all national obligation to indemnity citizens of the 
United States for these claims, but even refused to entertain 
them for discussion. Subsequently Her Majesty’s government, 
upon reconsideration, proposed to entertain them for the pur
pose of referring them to arbitration, but insisted upon making 
them the subject of special reference, excluding from the 
arbitrator’s consideration certain grounds which the United 
States deem material to a just and fair determination of the 
merits of the claims. The United States declined this special 
exception and exclusion, and thus the proposed arbitration has 
failed.

“It seems to the President that an adjustment might now 
be reached without formally reviewing former discussions. A 
joint commission might be agreed upon for the adjustment of 
all claims of citizens of the United States against the British 
Government, and of all claims of subjects of Great Britain 
against the United States, upon the model of the joint com
mission of February 8, 1853, which commission was conducted 
with so much fairness and settled so satisfactorily all the con
troversies which had arisen between the United States and 
Great Britain, from the peace of Ghent, 1814, until the date of 
the sitting of the commission.

“ While you are not authorized to commit this government 
distinctly by such a proposition, you may sound Lord Stanley 
upon the subject, after you shall have obtained satisfactory

' 1 Dip. Cor. ISC', part 1, p. 331.
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assurances that the two more urgent controversies previously 
mentioned can be put under process of adjustment in the man
ner which I have indicated.”

Mr. Johnson’s Ne
gotiations.

Mr. Johnson arrived in England in August, 
and conducted his negotiations with Lord 
Stanley with so much energy that on the 9th 

of October they signed a protocol on the subject of naturaliza
tion,1 on the 17th of the same month a protocol for the arbi
tration of the San Juan boundary dispute,2 and on the 10th of 
November a convention concerning claims.3 Only one of these 
instruments was destined to survive. The protocol on natural
ization was substantially preserved in the convention on that 
subject, concluded by Mr. Motley and Lord Clarendon at 
London on the 13th of May 1870. The protocol touching the 
San Juan boundary provided for the reference of the contro
versy to “ some friendly sovereign or state,” and proposed to 
invest the arbitrator with power, in case he should be unable 
to reach a precise conclusion as between the claims of the con
tracting parties, to “ determine upon some other line,” which 
would “furnish an equitable solution of the difficulty” and 
would be the “nearest approximation that could be made to 
an accurate decision of the point in dispute.”

On the 26th of November Mr. Seward tele
Objections to Claims graphed to Mr. Johnson: “Claims convention

0 v 10 ' unless amended is useless.” This convention 
provided for the submission of all claims of British subjects 
against the United States, and of all claims of citizens of the 
United States against Great Britain, to a tribunal of four 
commissioners, two to be appointed by each government, which 
was to sit in London. Though Mr. Johnson had not under
stood that this question of place was important, Mr. Seward 
now declared that in view of “highly disturbed national 
sensibilities” Washington was “indispensable.”4

The convention also provided for the determination of all 
claims by a majority vote, except the Alabama claims. In re
gard to these it was stipulated that in case the commission 
should be unable to come to a “unanimous decision,” they 
should be referred to “some sovereign or head of a friendly

1 Dip. Cor. 1868, part 1, p. 358.
2Id. 361.

3 Id. 371. 
4Id.371.

i
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state/7 who should he chosen for that purpose by the two 
governments before any of this class of claims should be taken 
into consideration by the commissioners. In respect of all other 
claims, the commissioners, if equally divided in opinion, were 
authorized themselves to select an umpire; and it was pro
vided that if they should be unable to agree upon any such 
person the commissioners on either side should name an umpire, 
and that from the two persons so named an umpire should 
be designated by lot in each particular case in which the com
missioners might be unable to come to a decision. To these 
provisions Mr. Seward objected, on the ground that they dis
criminated against the Alabama claims, first, in that they 
required the decision of the commissioners upon any of those 
claims to be unanimous; second, in that they prescribed a 
different mode for the choice of an umpire for the Alabama 
claims from that provided in respect of all other claims; third, 
in that they required the umpire chosen for the Alabama claims 
to be a sovereign or the head of a friendly state, while no such 
limitation was made in regard to any other class of claims. To 
the provision authorizing the choice of an umpire by lot for 
the decision of claims other than the Alabama claims Mr.
Seward did not object.

The convention also provided that neither government 
should make out a case in support of its position touching the 
Alabama claims, and that no person should be heard for or 
against any such claim; but that the official correspondence 
already exchanged on the subject should alone be laid before 
the commissioners, and, in the event of their not coming to a 
unanimous decision, before the umpire, without arguments 
written or oral, and without the production of any further 
evidence. Mr. Seward objected to this provision, on the 
ground that its precautions against allowing as full a hearing 
and examination of the Alabama claims as of all other claims, 
American or British, would have the mischievous effect of 
exciting unnecessary distrust among the people of the United 
States, as well as among those of Great Britain.1

Before Mr. Johnson could act upon the 
Johnson-Ciarendon aineil(|rnents required by Mr. Seward Lord

° ’ Clarendon had succeeded Lord Stanley as
foreign secretary. But a new convention, framed in accord-

Dip. Cor. 1868, part 1, p. 381.
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amce witli Mr. Seward’s instructions, was sigued by Mr. 
Joliusoii and Lord Clarendon January 14,1869; and on the 
same day a convention was formally concluded for the reference 
of the San Juan boundary question to the President of the 
Swiss Confederation, on the lines laid down in the protocol of 
the 17th of the preceding October.1

The claims convention as it now stood, though it provided 
for a board of four instead of two commissioners, followed in 
its general outlines the convention of February 8, 1853, which 
Mr. Johnson was instructed to use as a model. The Alabama 
claims were not expressly referred to, and the modes prescribed 
for the choice of an umpire applied uniformly to all claims. The 
provision for the appointment of an umpire by lot, in each par
ticular case of difference, in the event of the commissioners’ 
being unable to agree on one umpire for all cases, remained. 
A similar provision may be found in the convention of 1853;2 
but it did not become necessary, in the proceedings under 
that convention, to resort to it, since the commissioners were 
so fortunate as to agree upon one umpire. For this reason 
its unsatisfactory character was not demonstrated; but it is 
scarcely necessary to j>oiqt out that the vibration of a tribunal 
between two umpires is likely to produce an undesirable vari
ety in decisions, and that the haphazard method of casting 
lots for an umpire in each case, without reference to the prin
ciples involved in it, makes this tendency irremediable. The 
Johnson-Clarendon convention, however, contained the further 
provision that if the commissioners, or any two of them, should 
think it desirable that a sovereign or head of a friendly state 
should be umpire in any claim, the commissioners should re
port the fact to their respective governments, who should 
within six months agree upon some such person, who should 
be invited to decide upon such claim, and before whom should 
be laid the official correspondence which had taken place be
tween the two governments, and the other written documents 
or statements which were presented to the commissioners iii 
respect of such claim. This provision, while not expressly 
referring to the Alabama claims, was obviously designed to 
take the place of the stipulation which the Johnson-Stanley 
convention contained in relation to the umpirage of those 
claims.

1 Dip. Cor. 1868, part 1, p. 400. 2Supra, p. 391.
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Mr. Seward conveyed to Mr. Johnson ‘‘the
Mr. Sewards Satis- assurance 0f the President’s high satis!action” 

faction.
with the maimer in which he had conducted 

the negotiations, and Mr. Johnson confidently expressed the 
opinion that if the claims convention should become operative 
uevery dollar due’7 on the Alabama claims would be Recov
ered.771 Nevertheless it soon became evident that the conven
tion would not be ratified. A premonition of its fate may be 
read in a letter to Mr. Johnson of the 10th of February 1869, 
in which Mr. Seward said : “The confused light of an incoming 
administration is already spreading itself over the country, as 
usual rendering the consideration of political subjects irksome 
if not inconvenient. With your experience in legislative life, 
you will be able to judge for yourself of the prospects of definite 
action upon the treaties during the remainder of the present 
session.77 2 * •

'Dip. Cor. 1868, part 1, pp. 406, 418.
• Mr. Sewards attitude toward tlie negotiations is shown in the following 

letter:
“ Department of State,

“Washington, 26 October, 1868.
“Eeverdy Johnson, Esq., etc., etc., etc.:

“ My Dear Mr. Johnson : I thank you for your note of the 7tli of Octo
ber, giving explanations of the circumstances attending your speeches at 
Sheffield, Leeds, and Worcester. I have laid it before the President.

“Those speeches have fallen upon the ear of the American people in an 
hour when party spirit is raging very high. The country, unadvised of 
your power and instructions, and uninformed of the improved disposition 
of the British Government, has been entirely unprepared for success in the 
objects of your mission. As you may havo noticed, an active criticism was 
inaugurated by the press under a belief that to the failure of your negotia
tions would be added the humiliation of your having unnecessarily lowered 
the national attitude by your speeches. The cable reports have already 
broken this delusion in part. Your success in negotiating the claims con
vention ought to remove it altogether.

“In the event of that success, however, you may look out for another 
change. Political adversaries, finding your negotiations crowned with 
complete success, contrary to their own predictions, will begin to cavil at 
the several treaties which you will have made, on the ground that they 
fall short of what might and ought to have been secured. This is the 
habitual experience of diplomacy.

“It was so with our German naturalization treaties; it was so with the 
St. Thomas and Alaska treaties; it was so with Jay’s treaty, and with the 
treaty of Ghent. Nevertheless, I think that you may take all needed 
encouragement.
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There were, however, other difficulties than
Unpropitious Con- occasioned by “ the confused light of an

ditions. ° °
incoming administration.” Though Mr. Sew

ard was not unconscious that the conditions were not propitious, 
his hopeful nature had led him to believe that the negotiations 
would in the end be successful,1 and it is not improbable that 
this hopefulness, reinforced by the wish to close an important 
diplomatic chapter which he had himself so largely written, in 
a measure accounts for the lack of preparation and preconcert 
which the course of the negotiations in London betrays. But, 
apart from these circumstances, a new class of claims, generic- 
ally known as u national claims” or “ indirect claims,” of which 
Mr. Sumner became the chief exponent, had begun to assume a 
definite form in the United States. To these claims the John- 
son-Clarendon convention did not refer.

On the 29th of March 1869 Mr. Johnson ten
.. dered his resignation ot the office of minister

to England, to take effect at such time as might 
be designated. Before taking this step, however, he had pro
posed to Lord Clarendon, with a view to meet objections in 
the United States, to include in the claims convention all 
claims of either government, as well as of their citizens or 
subjects. This proposal was made by Mr. Johnson under his

“The treaties will prove satisfactory in the end, and the wisdom ot the 
speeches you have made will thus he fully vindicated by the achievements 
which follow them.

“I am, my dear Mr. Johnson, very sincerely yours,
“William II. Seward.”

(MSS. Dept, of State.)
1 In the London Times of March 26,1872 (page 10, column 5), while the con

troversy was pending as to the competency of the tribunal of arbitration 
under the treaty of Washington to entertain the indirect claims, of which 
much will l)e said hereafter, there is an extract from a conversation with 
Mr. Seward, published in the New York Herald, in which, referring to the 
controversy in question, he is reported to have said: “ Well, sir, I do think 
that the Johnson-Clarendon treaty was the best treaty that could have 
been negotiated, and' having rejected that, they ought to be precluded 
from making any more treaties for the .settlement of the Alabama claims. 
My opinion is that the treaty which I negotiated failed because of the pas
sions and prejudices engendered between the two countries. The settle
ment of the Alabama claims is reserved for the future. The time has not 
yet arrived, because those passions and prejudices have not yet sufficiently 
subsided.”
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general powers, and not in pursuance of specific instructions; 
and on the 10th of April ho telegraphed to Mr. Fish, who had 
then become Secretary of State, that he thought the amend
ment could be secured. On the 12tfi of April Mr. Fish replied 
that as the treaty was before the Senate no change in it was 
deemed advisable; and on the 19th he informed Mr. Johnson 
of its rejection by the Senate on the 13th of the mouth. In 
communicating this information Mr. Fish said:

u The vote of the Senate in opposition to the ratification of 
the convention was practically unanimous, there being only 1 
in favor of it and 44 against it. The President, however, is not 
without hope that upon a further consideration by the two 
governments of the questions involved in the negotiation they 
may still be found to be susceptible of an amicable and satis
factory adjustment.”

To this declaration of the President’s posi- 
Comments of Lord which was duly communicated by Mr.

clarendon and Mr. j0]mS011 £0 the British Government, with the
Johnson. 7

notification that the convention had been re
jected, Lord Clarendon replied:

u In the hope thus expressed by the President, I have the 
honor to state to you that Her Majesty’s Government cordially 
concur. During your residence in this country you must have 
had abundant evidence that it was the desire of the government 
and the people of England that all differences between the two 
countries should be honorably settled, and that their relations 
with the United States should be of a most iriendly character.”

In a subsequent dispatch to Mr. Fish, Mr. Johnson, referring 
to the proposition he had made to Lord Clarendon for a modi
fication of the convention, said:

“ Whether such a modification would have rendered the con
vention acceptable to the President and Senate I can not know. 
I deem it my duty, however, to add that such a modification 
can not now be obtained. I think that this is owing to the 
publication of Mr. Sumner’s speech, which has not only had an 
unfavorable effect upon the government, but upon the people 
of this country. If an opinion may be formed from the public 
press, there is not the remotest chance that the demands con
tained in that speech will ever be recognized by England. The 
universal sentiment will be found adverse to such a recogni
tion. It would be held, as I hear from every reliable source, to 
be an abandonment of the rights and a disregard of the honor 
of the government.”1

1 May 10, 1896, MSS. Dept, of State.
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Whether Mr. Johnson could have obtained the modification 
which he proposed if Mr. Sumner’s speech had not been pub
lished is perhaps more than doubtful. When he telegraphed 
to Mr. Fish on the 10th of April, he was laboring under a mis
apprehension. In a note of the 8th of April Lord Clarendon, 
while observing that Mr. Johnson’s firoposal uinvolved a wide 
departure from the tenor and terms of the convention of 1853,” 
to which Mr. Johnson had, in compliance with his instructions, 
“constantly pressed Her .Majesty’s Government to adhere as 
necessary to insure the ratification of a new convention by the 
Senate of the United States,” added: “No undue importance 
is attached to this deviation, but I beg leave to inform you 
that in the opinion of Her Majesty’s Government it would serve 
no useful purpose now to consider any amendment to a con
vention which gave full effect to the wishes of the United 
States Government and was approved by the late President 
and Secretary of State, who referred it for ratification to the 
Senate, where it appears to have encountered objections the 
nature of which lias not been officially made known to Her 
Majesty’s Government.” When Lord Clarendon said that “no 
undue importance” was “attached to this devitaion,” Mr. 
Johnson, perhaps not unnaturally, understood him to refer to 
the precise deviation which had been proposed, and it was 
upon the strength of this understanding that he telegraphed 
to Mr. Fish on the 10th of April. Lord Clarendon, however, 
when made acquainted with the construction placed upon his 
words, made haste to say that the meaning he intended to 
convey was that Her Majesty’s Government did not think that 
a rigid adherence lo the terms and tenor of the convention of 
1853 was material, but that he did not intend to imply that 
the particular alteration proposed by Mr. Johnson would be 
acceptable.1

Nevertheless it is true that the speech of 
Mr. Sumner’s Speech. Mr. Sumner, which though made in executive 

session was published with the authority of 
the Senate, played a most important part in the subsequent 
history of the Alabama claims. Not only was it received as 
an expression of the grounds on which the convention was 
rejected, and as formulating the demands on which the future 
negotiations of the United States would be based, but it served

1 Lord Clarendon to Mr. Johnson, April 16,1869. (MSS. Dept, of State.)
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to set the standard of public expectation as to the terms that 
would be exacted by the United States as the final conditions 
of an amicable settlement.1 * * It is therefore important to un
derstand the precise grounds on which the argument of Mr. 
Sumner proceeded.

In the first place, Mr. Sumner objected to the convention on 
the ground that, for the “massive grievance” under which the 
country had “suffered for years” and “the painful sense of 
wrong planted in the national heart,” it offered “not one word 
of regret, or even of recognition,” nor “any semblance of com
pensation.” The convention was, he said, obviously made for 
the setlement of private claims, and even if the “aleatory 
proceeding” of choosing an umpire by lot were a proper device 
for the umpirage of private claims, it was strangely inconsist
ent with the solemnity which belonged to the present question. 
The convention, Mr. Sumner declared, made “no provision for 
the real question;” and he then proceeded to set forth the 
“true grounds of complaint” of the United States against 
Great Britain. In this catalogue the first article was the con
cession to the Confederacy of “ocean belligerency,” which was 
described as “ the first stage in the depredations on our com
merce.” Hext came “ the building of the pirate ships, one 
after another,” and their escape with so much of negligence on 
the part of the British Government as to “constitute suffer
ance, if not connivance,” and “the welcome and hospitality 
accorded” to them. Summing up these articles of complaint, 
Mr. Sumner said:

“Thus at three different stages the British Government is 
compromised: First, in the concession of ocean belligerency, on 
which all depended; secondly, in the negligence which allowed 
the evasion of the ship, in order to enter upon the hostile expe
dition for which she was built, manned, armed, and equipped; 
and, thirdly, in the open complicity which, after this evasion, 
gave her welcome, hospitality, and supplies in British ports. 
Thus her depredations and burnings, making the ocean blaze, 
all proceeded from England, which by three different acts 
lighted the torch. To England must be traced, also, all the 
widespread consequences which ensued.”

Mr. Sumner also referred to the “multitudinous blockade 
runners from England” as “ kindred to the pirate ships,” since

1 Mr. Pierce, in his Life of Sumner (IV. p. 389), quotes from Harper's
Weekly, March 16, 1872, the statement that this was “the most popular
speech that he (Mr. Sumner) ever delivered.7’
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they “were of the same bad family, having their origin and 
home in England,’7 and since they could not have sailed with
out “the manifesto of belligerency.77 Proceeding then to the 
reparation due from England, Mr. Sumner estimated the pri
vate claims at about $15,000,000; but he said that, even in 
respect of these, nothing was admitted by the convention; no 
rule for the future Avas established; Avliile nothing Avas said 
“of the indignity to the nation, nor of the damages to the 
nation.77

The damages due to the nation Mr. Sumner 
“Nationalcia^m;.” described its follows:

“ How to authenticate the extent of national 
loss Avith reasonable certainty is not without difficulty; but it 
can not be doubted that such a loss occurred. It is folly to 
question it. Tlie loss maybe seen in various circumstances: 
as, in the rise of insurance on all American vessels; the fate 
of the carrying'trade, Avhicli Avas one of the greatest resources 
of our country; the diminution of our tonnage, Avith the cor
responding increase of British tonnage; the falling off in our 
exports and imports, witli due allowance for our abnormal 
currency and the diversion of war. * * * Beyond the
actual loss in the national tonnage, there Avas a further loss 
in the arrest of our natural increase in this branch of indus
try, Avhich an intelligent statistician puts at five per cent, 
annually, making in I860 a total loss on this account of 
1,584,953 tons, Avhicli must be added to 1,229,035 tons actu
ally lost. The same statistician, after estimating the value 
of a ton at forty dollars gold, and making allowance for old 
and neAV ships, puts the sum total of national loss on this ac
count at $110,000,000. Of course this is only an item in our 
bill. * * * This is Avhat I have to say for the present on
national losses through the destruction of commerce. These 
are large enough; but there is another chapter, where they 
are larger far. I refer, of course, to the national losses caused 
by the prolongation of the war, and traceable directly to Eng
land. * * * No candid person, Avho studies this eventful
period, can doubt that the rebellion was originally encouraged 
by hope of support from England,—that it Avas strengthened 
at once by the concession of belligerent rights on the ocean,— 
that it Avas fed to the end by British supplies,—that it was 
encouraged by every well-stored British ship that Avas able to 
defy our blockade,—that it was quickened into frantic life with 
every report from the British pirates, flaming aneAv with every 
burning ship. * * * Not Aveeks or months, but years,
ay ere added in this way to our war, so full of costly sacrifice. 
# # * The sacrifice of precious life is beyond human com
pensation; but there may be an approximate estimate of the 
national loss in treasure. Everybody can make the calcula
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tion. I content myself with calling attention to the elements 
which enter into it. Besides the blockade, there was the pro
longation of the war. The rebellion was suppressed at a 
cost of more than four thousand million dollars, a considerable 
portion of which has been already paid, leaving twenty-live 
hundred millions as a national debt to burden the people. If, 
through British intervention, the war was doubled in duration, 
or in any way extended, as can not be doubted, then is Eng
land justly responsible for the additional expenditure to which 
our country was doomed; and whatever may be the final set
tlement of these great accounts, such must be the judgment 
in any chancery which consults the simple equity of the case.57

After thus presenting the particulars of the national claims, 
Mr. Sumner, in anticipation of an objection “ that these national 
losses, whether from the destruction of our commerce, the pro
longation of the war, or the expense of the blockade,57 were 
“indirect and remote, so as not to be a just ground of claim,77 
argued that “by an analogy of the common law in the case of 
a public nuisance, also by the strict rule of the Roman law, 
which enters so largely into international law, and even by the 
rule of the common law relating to damages, all losses, whether 
individual or national,77 were “the just subject of claim.’7 
“Three times,7’he said, “is this liability fixed: First, by the 
concession of ocean belligerency, opening to the rebels ship
yards, foundries, and manufactories, and giving to them a Hag- 
on the ocean; secondly, by the organization of hostile expedi
tions, which, by admissions in Parliament, were nothing less 
than piratical war on the United States with England as the 
naval base; and, thirdly, by welcome, hospitality, and supplies 
extended to these pirate ships in ports of the British empire. 
Show either of these, and the liability of England is complete; 
show the three, and this power is bound by a triple cord.771

On the I3th of April I860, the day on which
^MotleyS t0 ^r* Sumner’s speech was made, Mr. J. Lothrop 

Motley, the eminent historian and a personal 
friend of Mr. Sumner, was commissioned as minister to England. 
.Mr. Motley’s instructions, however, were not completed till 
more than a month afterward. Mr. Sumner was consulted in 
regard to them,i 2 but as to the effect to be ascribed to the con
cession by Great Britain of belligerent rights to the Confed
erate States his view and that of Mr. Fish were radically 
variant. As has been seen, Mr. Sumner’s view was that the

i Sumner’s Works, XIII, 53-93.
2Mr. Fish and tlm Alabama Claims, by J. C. Bancroft Davis, 30-37.
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liability of Great Britain for the losses he described was 
“fixed: first, by the concession of ocean belligerency,” and 
that on this ground alone the “liability of England” would be 
“complete.” The view of Mr. Fish was expressed in his in
structions to Mr. Motley, of the 15th of May 1869, as follows:

“The President recognizes the right of every power, when 
a civil conflict has arisen within another state, and has attained 
a sufficient complexity, magnitude, and completeness, to define 
its own relations and those of its citizens and subjects toward 
the parties to the conflict, so far as their rights and interests 
are necessarily affected by the conflict.

“The necessity and the propriety of the original concession 
of belligerency by Great Britain at the time it was made have 
been contested and are not admitted. They certainly are 
questionable, but the President regards that concession as a 
part of the case only so far as it shows the beginning and the 
animus of that course of conduct which resulted so disastrously 
to the United States. It is important, in that it foreshadows 
subsequent events. .

“There were other powers that were contemporaneous with 
England in similar concession, but it was in England only that 
the concession was supplemented by acts causing direct dam
age to the United States. The President is careful to make 
this discrimination, because he is anxious as much as possible 
to simplify the case, and to bring into view these subsequent 
acts, which are so important in determining the question 
between the two countries.”1

Mr. Motley was instructed, in his private as well as his offi
cial intercourse, to adopt this view, “ and to place the cause ot 
grievance against Great Britain, not so much upon the issu
ance of her recognition of the insurgents’ state of war, but 
upon her conduct under, and subsequent to, such recognition.” 
In regard to the future course of the negotiations touching the 
Alabama claims, he was instructed as folio avs:

“Your predecessor has already been directed to notify Lord 
Clarendon that the Senate has refused its advice and consent 
to the ratification of the convention signed at London on the 
14th of January last for the settlement of all outstanding 
claims.

“ Under some circumstances the announcement made to your 
predecessor of the rejection of this convention might be suffi
cient. But the magnitude of the claims involved and the 
gravity of the questions depending between the two govern
ments require more than the mere announcement, to which the

1 S. Ex. Doc. 11, 41 Cong. 3 sees. 4-5.
5627----- 33
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delicacy of liis own relation to the negotiation limited the 
direction to him.

“This government, in rejecting the recent convention, aban
dons neither its own claims nor those of its citizens, nor the 
hope of an early, satisfactory, and friendly settlement of the 
questions depending between the two governments. You will 
so say to Lord Clarendon, and, in your discretion, you may 
further proceed to communicate the views given below.

“The terms of the convention, having by accident become 
known to the public in this country before the action upon it 
by the Senate, were disproved by the people with an approach 
to unanimity that foreshadowed possibly even a less favor
able vote on the question of its ratification than was actually 
given.

“This adverse judgment, while unanimous, or nearly so, in 
its conclusion, was not reached by any single train of argu
ment, nor from any one standpoint of policy, nor with any 
single standard of estimate of the claims either of the nation 
or of its citizens, nor with the same degree of importance at
tached to various points that have been discussed in the cor
respondence referred to in the convention. Various sources 
furnished currents running through differing and widely sep
arated channels, but meeting to form one common stream of 
thought.

“Both with the people and in the Senate, different minds, 
viewing it from different standpoints, each measuring by its 
own standard and judging in its own way, arrived at the one 
conclusion.

“The time and the circumstances under which the conven
tion was negotiated were very unfavorable to its acceptance 
either by the people or the Senate.

“The nation had just emerged from its periodical choice of a 
Chief Magistrate, and having changed the depositary of its 
confidence and its power looked with no favor on an attempt 
at the settlement of the great and grave questions depending 
by those on the eve of retiring from power without consulting 
or considering the views of the ruler recently intrusted with 
their confidence and without communication with the Senate, 
to whose approval the treaty would be constitutionally sub
mitted, or with any of its members.

“It is wholly unnecessary to say to statesmen of the intelli
gence which always marks those of the British Empire that the 
rejection of a treaty by the Senate of the United States implies 
no act of discourtesy to the government with which the treaty 
may have been negotiated. The United States can enter into 
no treaty without the advice and consent of the Senate, and 
that advice and consent to be intelligent must be discriminat
ing, and their refusal can be no subject of complaint, and can 
give no occasion for dissatisfaction or criticism.

“On the 12th of May 1803 a convention between the United 
States and Great Britain for settling the boundaries of our
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northeastern and northwestern frontiers was signed at London 
by Mr. Kufus King and Lord Hawkesbury, on the part of their 
respective governments, and submitted to the Senate by Presi
dent Jefferson, with a message of the 24th of October in that 
year. The Senate approved of the convention, but upon the 
condition that the fifth article should be expunged, a condition 
which was never complied with.

“On the 31st of December 1806 Messrs.Monroe and Pinkney, 
on our part, signed at London a treaty of amity, commerce, and 
navigation with Great Britain. This instrument was not 
acceptable to President Jefferson, as it contained no article pro
viding for the security of United States seamen from impress
ment. Consequently the treaty was never even laid before the 
Senate for its consideration.

“A convention for the suppression of the African slave trade 
was signed at London on the 13th of March, and submitted to 
the Senate by President Monroe, with a message of the 21st of 
May 1824. The convention, also, was approved by the Senate 
with conditions which were not accepted by Great Britain.

“Upon one point the President and the Senate and the over
whelming mass of the people are convinced, namely, that the 
convention, from its character and terms, or from the time of 
its negotiation, or from the circumstances attending its negotia
tion, would not have removed the sense of existing grievance; 
would not have afforded real substantial satisfaction to the 
people; would not have proved a hearty, cordial settlement of 
pending questions, but would have left a feeling of dissatisfac
tion inconsistent with the relations wdiich the President desires 
to have firmly established between two great nations of common 
origin, common language, common literature, common interests 
and objects in the advancement of the civilization of the age.

“The President believes the rejection of the convention to 
have been in the interest of peace, and in the direction of a 
more perfect and cordial friendship between the two countries, 
and in this belief he fully approves the action of the Senate. 
That action is quite recent and has been the cause of some 
excitement and popular discussion on both sides of the Atlan
tic, and possibly of some little disappointment, if not of irrita
tion, in England. The tone of the press and the proclaimed 
opinions of some public men in each country suggest that the 
present is not the most hopeful moment to enter upon a renewed 
discussion, either of the objections to the lately proposed con
vention, or of the basis of a renewed negotiation. A suspension 
of the discussion on these questions for a short time (but in 
communicating with Lord Clarendon you will be particular to 
assure him that the desire on our part is that this suspension 
be limited to the shortest possible time consistent with its 
object) will allow the subsidence of any excitement or irritation 
growing out of the negotiation or of the rejection of the treaty— 
will enable the two governments to approach the more readily 
to a solution of their differences.
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“The President hopes that Her Majesty’s Government will 
view the propriety of the suspension in the same light in which 
he proposes it, as wholly in the interest and solely with a view 
to an early and friendly settlement of the questions between 
the two governments.

“ He hopes that when the question shall again be considered 
it may comport with the views of Her Majesty’s Government 
to embrace within the scope of the negotiation some agreement 
by the two governments, defining their respective rights and 
duties as neutrals in case the other government becomes unfor
tunately involved in war with a third power.

“The absence of some agreement or definition on this sub
ject was among the causes leading to the rejection of the recent 
convention, under which, had it been adopted by the two coun
tries, none of the grave questions which have arisen would 
have been passed upon by a tribunal whose decision either 
party (much less other nations) would regard as authority, so 
as to prevent repetition or retaliation. It might, indeed, well 
have occurred in the event of the selection by lot of the arbi
trator or umpire in different cases, involving, however, pre
cisely the same principles, that different awards, resting upon 
antagonistic principles, might have been made.

“If, however, the two leading maritime commercial nations 
of the world establish a rule to govern themselves, each with 
respect to the other, they may reasonably hope that their con
clusion will be accepted by the other powers, and will become 
for the future recognized as a part of the public law of the 
civilized world.”

While rejecting the claims convention, the Senate adopted 
a resolution advising and consenting to the conclusion of a 
treaty of naturalization on the basis of the protocol signed by 
Mr. Johnson and Lord Stanley. Mr. Motley was furnished 
with full powers to conclude such a treaty. On the convention 
for the arbitration of the San Juan water boundary, the Senate 
did not come to a vote. Mr. Motley was instructed to com
municate this fact to the British Government.

Mr. Motley had his first interview with Lord 
Motl8y 8 ^ter™w Clarendon on the 10th of June, and, although it 

did not affect the international result ot the 
negotiations, it illustrates the complications to which they 
were exposed and forms an integral part of their history. Mr. 
Motley, after communicating the purport of his instructions 
in regard to the naturalization question and the San Juan 
boundary, proceeded to the subject of the rejected claims con
vention. In so doing he declared that he was fully sensible of 
the “gravity of the occasion” and of the “contingencies” that
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would depend upon the negotiations concerning such “burning 
questions as those comprehended under the simple title of a 
convention for the settlement of all outstanding claims.” The 
rejected convention would, he said, have “covered up a griev
ance which most certainly would have continued to rankle and 
to fester beneath the surface,” and those Avouuds “must be 
probed before they could be healed.” Mr. Motley also ex
pressed the conviction that the “aleatory process” provided 
for the selection of an umpire was an unworthy method for 
disposing of questions hinging on great principles of law and 
“involving the welfare of nations and the contingencies of war 
and peace.” _

In regard to the recognition of belligerency, Mr. Motley said 
that tlie President recognized the right of a sovereign power 
“to issue proclamations of neutrality” under proper conditions, 
but that “ such measures must always be taken with a full view 
of the grave responsibilities assumed;” that “the famous proc
lamation of neutrality of May 13,1861,” was not considered by 
the United States as justifiable, but that the President desired 
it to be used only as showing animus and “as being the foun
tain head of the disasters which had been caused to the Amer
ican people, both individually and collectively, by the hands 
of Englishmen;” that other nations had issued proclamations 
contemporaneously, or nearly so, with that of Great Britain, 
but that from Great Britain alone had come “a long series 
of deeds, injurious to the United States, as the fruits of the 
proclamation.”

In conclusion, Mr. Motley said that he meant to do his best to 
bring about better relations, but that he did not disguise from 
himself that “the path was surrounded by perils.” It was, he 
observed, sometimes thought puerile or unbecoming in political 
or international affairs to deal with the emotions, the passions, 
or sentiments; but enlightened statesmen, like those of Eng
land, would never forget that “grave and disastrous misun
derstandings and cruel wars resulted as often in history from 
passionately excited emotions and injured feelings as from cab
inet deliberations or political combinations.” There was, he 
declared, “ much excitement of feeling and intensity of opinion” 
in the United States in regard to the questions at issue, and he 
deemed it his duty calmly but earnestly to call attention “to 
this grave aspect of affairs.” He “confessed to a despondent 
feeling sometimes as to the possibility of the two nations ever
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understanding each other,” or of “their looking into each 
other’s hearts.”1

At the beginning of this interview Lord Clarendon referred 
to Mr. Sumner’s speech on the rejected claims convention, and 
it is not improbable that his lordship assumed, as the confer
ence progressed, that the views expressed in that speech had 
been adopted as the basis of Mr. Motley’s instructions. The 
tone of these instructions was, however, wholly conciliatory. 
In preparing them Mr. Fish had kept three objects in view— 
first, to show that the rejection of the claims convention was 
not an act of unfriendliness; second, to suggest a suspension 
of discussion till the prevailing irritation should subside; 
and third, to make it clear that the government of the United 
States did not base its claims against Great Britain on the 
latter’s concession of belligerent rights to the Confederate 
States. Of these three points the last was the most impor
tant, as well as the most troublesotne. It was the most im 
portant not only because it vitally affected the course of future 
negotiations, but also because it involved a sovereign right 
which it was the interest of all nations to preserve, and for the 
exercise of which the Government of the United States now fore
saw a possible occasion in the insurrection prevailing in Cuba. 
It was the most troublesome, because it brought the adminis
tration into conflict with those who considered the concession 
of belligerency as a ground of claim.

It is not to be supposed that Mr. Motley willfully departed 
from his instructions. He has declared—and his declaration 
should be decisive—that he sincerely endeavored to carry 
them out. But it is evident that Mr. Motley treated the ques
tions at issue as an historian, rather than as a diplomatist. 
Instead of refraining from discussion, he precipitated it, sug
gesting “the contingencies of war and peace,”and confessing 
to a “despondent feeling” as to the “possibility of the two 
nations ever understanding each other.” In describing the 
Queen’s proclamation of May 13, 1861, as the “fountain head 
of the disasters which had been caused to the American people, 
both individually and collectively,” he stated the position of 
Mr. Sumner instead of that of Mr. Fish on the recognition of 
belligerency; nor does he appear to have been conscious of the 
radical difference between the views expressed by these states
men on that subject.

1 S. Ex. Doc. 11, 41 Cong. 3 sess. 5-10.
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When President Grant became acquainted 
Withdrawal of Nego-the character of Mr. Motley’s interview

tuitions from Lon- fae requested Mr. Fish to recall him. Mr. Fish,
however, advised the course, which was taken, 

of attracting Mr. Motley’s attention to his departure from his 
instructions and directing him to inform the minister for for
eign affairs that the negotiations on the subject of the Ala
bama claims, whenever they should be renewed, would be 
conducted in the United States. Even before the rejection of 
the Johnson-Clarendon convention, but when it was seen that 
it was doomed to defeat, Mr. Fish expressed to the President 
the opinion that a pause must be taken in the discussion with 
Great Britain, and that when the excitement and agitation 
which would follow the rejection of the convention had sub
sided the United States should insist that any new negotiations 
should be held in Washington.1 Mr. Motley’s interview with 
Lord Clarendon confirmed the wisdom, if it did not reveal the 
necessity, of carrying out Mr. Fish’s plan. A year later Mr. 
Motley was recalled.

Meanwhile unofficial negotiations were in
Unofficial Negotia- pr0gress> In the summer of 1869 Sir John 

tions * ®Eose, “who was then a member of the minis
try in Canada, and also a commissioner on the part of Great 
Britain to settle the claims of the Hudson’s Bay Company and 
of the Puget Sound Company against the United States, came 
to Washington * * * professedly to make some commer
cial arrangements between the United States and Canada, but 
really to sound our government as to the possibility of settling 
the Alabama claims.”2 Indeed, Sir John seems to have acted as 
a confidential intermediary of the British foreign office not only 
to sound the government, but also to ascertain the state of 
public feeling and to gather the opinions of leading members 
of different political parties in the United States on that sub
ject.3 In an interview with Mr. Fish in the summer of 1869, 
Sir John Rose suggested the Duke of Argyle and Mr. Forster 
as special envoys to the United States to treat on the pend
ing differences. Mr. Fish, however, though he had himself 
suggested the idea of sending a special envoy to the United

JMr. Fish to Dr. Lieber, May 30, 1871, Memorial Proceedings of the 
New- York Legislature, 1894, 45.

2Mr. Fish and the Alabama Claims, 44.
3Speech of Earl Granville, London Times, June 13, 1871.
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States,1 “said the time had not arrived; that the- British peo
ple were too much irritated by the rejection of the treaty and 
by Mr. Sumner’s speech,” and that the American people “were 
too much carried away with the idea of paying off the cost of 
the war with the amount of damages that Mr. Sumner’s speech 
had made out against Great Britain.” Mr. Fish said “that 
when the excitement subsided the appointment as special 
envoy of some man of high rank, authorized to express some 
kind word of regret, would pave the way for a settlement; and 
he outlined to Sir John the exact scheme for settlement which 
was adopted a year and a half later.”2

On the 25th of September 1869 Mr. Fish
Annual Message of a(p}resse(i to Mr. Motley an extended instruc- 

1870. ^ .
tion, in which he fully set forth the injuries

which the United States felt they had sustained. This instruc
tion Mr. Motley was told that he was at liberty to read to Lord 
Clarendon,3 but in a separate and confidential instruction of 
the same day he was informed that he was to consider this 
permission as a command.4 This step was followed by others. 
The British minister at Washington, Mr. Thornton, under the 
instructions of his government, conferred with Mr. Fish at the 
Department of State, and efforts were made to find a common 
ground of negotiation. This end, however, was not easily at
tained. More than a year passed, and the two governments 
were apparently still far apart in their views. In his annual 
message to Congress of December 5, 1870, President Grant 
referred, with an expression of regret, to the fact that no con
clusion had been reached. The cabinet of London, he said, so 
far as its views had been expressed, did not appear to be will
ing to concede that Her Majesty’s Government was guilty of 
any negligence, or did or permitted any act during the war by 
which the United States had a just cause of complaint. “Our 
firm and unalterable convictions,” said President Grant, “are 
directly the reverse;” and he then made a recommendation

1 Mr. Fish, in a letter to Dr. Lieber, May 30, 1871, said: “The sending a 
special mission—some person of high official rank—was suggested by me 
iu May 1869, and was the subject of close confidential conversation and 
correspondence with influential persons in England as early as the 1st of 
June 1869. The correspondence was continued in this mode until the fruit 
ripened.”

2 Mr. Fish and the Alabama Claims, 45-46.
a For. Rel. 1873, part 3, p. 336.
4 MSS. Dept, of State.



THE GENEVA ARBITRATION. 521

which could not fail to be impressive of the gravity of the situ
ation. “I therefore recommend to Congress/’ said the Presi
dent, “to authorize the appointment of a commission to take 
proof of the amounts, and the ownership of these several claims, 
on notice to the representative of Her Majesty at Washington, 
and that authority be given for the settlement of these claims 
by the United States, so that the government, shall have the 
ownership of the private claims, as well as the responsible con
trol of all the demands against Great Britain. It can not be 
necessary to add that, whenever Her Majesty’s Government 
shall entertain a desire for a full and friendly adjustment of 
these claims, the United States will enter upon their considera
tion with an earnest desire for a conclusion consistent with the 
honor and dignity of both nations.”

On the 9th of January 1871 Sir John Bose 
again arrived in Washington on a confidential 
mission. On the evening of the same day he 

dined with Mr. Pish, Mr. Bancroft Davis, then Assistant Sec
retary of State, being the only other guest. After dinner a 
conference was held, which lasted till between two and three 
o’clock in the morning. Mr. Davis has preserved the following 
contemporaneous memorandum of it:1

Sir John Rose’s Sec
ond Visit.

“MEMORANDUM OF POINTS TAKEN IN A CONVERSATION BE
TWEEN SECRETARY FISH AND SIR JOHN ROSE AT MR.
FISH’S HOUSE JANUARY 9, 1871.
“Sir John Bose stated that he had been requested by the 

British Government informally, unofficially, and personally, 
as one-half American, one-half English, enjoying the confidence 
of both governments, to ascertain what could be done for set
tling the pending questions between the two governments; and 
that he was authorized to say that, if it would be acceptable 
to the Government of the United States to refer all those sub
jects to a joint commission framed something upon the model of 
the commission which made the treaty of Ghent, he could say 
that the British Government was prepared to send out such a 
commission on their part, composed of persons of the highest 
rank in the realm. He dwelt upon the importance of settling 
these questions now. # * * Mr. Fish replied that before
agreeing to go into such a commission there should be a cer
tainty of success—for failure would leave things much worse 
than they were before—and he asked whether, in going into a 
commission, the British Government would be prepared to 
admit a liability for what were known as the Alabama claims.

1 Mr. Fish and the Alabama Claims, 59.



522 INTERNATIONAL ARBITRATIONS.

“ Sir John said that he would be wanting in frankness if he 
did not state that such a concession would not be made; that, 
in his own judgment, the Government of Great Britain would 
be found to be liable for the damage committed by the Ala
bama, and as to the other vessels it would be doubtful; that the 
government was prepared to agree to a submission to arbitra
tion, either to continental jurists, or to a mixed court composed 
of English and American jurists or to any other tribunal that 
the two governments might agree upon; but that the feeling 
in England was such that the government would not be sup
ported in Parliament in agreeing to admit the liability for the 
acts of the Alabama.

u Mr. Eish replied that with equal candor lie must say that 
this government would not, in his judgment, be supported by 
the Senate or by the country in making a treaty which did not 
recognize that liability; that under our Constitution one third 
of the Senate and one Senator in addition could defeat a treaty; 
that most of the present Senators had voted against the John- 
son-Clarendon treaty, and were committed as to the liability of 
England as to the Alabama ; that the discussion made at that 
time had left a feeling among the people which would tend to 
prevent any change in the vote of the Senate; that the changes 
which were to be made in the Senate on the 4tli of March 
would probably not make much change in this respect; that 
he thought that the nation might possibly be satisfied with a 
recognition of liability for the acts of the Alabama, and be 
reconciled to the submission of the liability as to the other 
vessels; and that therefore unless Great Britain could concede 
that point it would be useless to go into a commission.

uSir John Rose endeavored at great length to combat these 
views, and urged in a forcible way his own conviction that, if 
the two nations once met in commission, the commissioners 
would not part without agreeing to a settlement. He also 
argued, quoting Mr. Lowe, that the people who furnished the 
money for and superintended the fitting out of the Alabama, 
who were Americans, were now in the full enjoyment of their 
rights as citizens of the United States, and that the question 
was a domestic one between this government and its citizens.

“Mr. Eish replied that the British Government was estopped, 
by the recognition of the South as belligerents, from denying 
their character as public enemies. He repeated the necessity 
for a recognition of liability as to the Alabama as a prelimi
nary. He said that he did not ask England to humiliate her
self—to say that her laws were inefficient, or her government 
unfaithful to its duties; that it seemed to him that England 
might very well feel that, owing to the negligence or unfaith
fulness of a local officer, this vessel had been allowed to escape 
against the directions of the government, and that thereby 
the government had become liable; and should couple this 
statement with an expression of regret for what had taken 
place to disturb the relations of the two countries,—that less
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than tbis the United States ought not to be and would not be 
satisfied with.

“Some discussion was also had as to the manner in which 
the questions should be raised.

“Sir John Iiose said that the British Government could not 
take the initiative in the question of the Alabama claims, and 
suggested that, in case the way for a settlement seemed clear, 
the British Government should propose a commission for the 
settlement of the San Juan boundary, the fisheries, and other 
Canadian questions, and that the United States should accede, 
provided the claims for the acts of the vessels should be also 
considered. Mr. Fish assented to this.77

On the 11th of January Sir John Bose called
Memorandum of Jan- ^ the Department of State and read to Mr.

uary 11, 1871. ^
Davis, confidentially, a paper which he had

prepared.1 After reading this paper, Sir John left it with Mr. 
Davis. It was returned by Mr. Fish on the following day, 
“with thanks, and ivith hopes” Owing to its importance, it is 
inserted here at length:

[“Strictly confidential.—Mem.]

“The commissioners to treat on various questions ‘of dif
ference between the U. S. & G. B.:—to provide by Protocols, 
Treaties, or otherwise, means by which a full and final adjust
ment and satisfactory determination of the same may take 
place,7 or some such words.

“The preamble of the English Com. to contain words of simi
lar import to those which preceded the negotiations in 1814 as 
to the desire of H. M. to put an end to these differences—to 
lay,—upon a just and liberal basis which shall secure the rights 
and interests of both nations,—the foundation of lasting bonds 
of amity between them.

“Would not sending High Comrs. here be accepted as a 
friendly advauce in reference to past events, and would not 
terms made in Washington through such a body be more likely 
to be acceptable than the same terms would be if arranged in 
England by ordinary diplomatic process'?

“The commissioners by discussions and protocols would soon 
limit the points of difference. The idea is, not that the High 
Commissioners should adjudicate on the questions themselves, 
but arrange by Treaties, modes or machinery of doing so.

“The great difficulty would probably be as to the mode by 
which the question whether England was liable for the Ala
bama’s depredations should be determined;—whether, if the 
Commissioners disagreed, the decision should be left to a 
friendly power to be chosen by the two governments;—or

J Mr. Davis MS. Journal.
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whether the opinions of a Body of eminent Jurists, including 
American, English and Foreign, might not be taken on the 
facts as they appear in the Diplomatic Correspondence*? and be 
the guide as to the existence and measure of liability, which 
opinions should form the rule for the Mixed Commissioners, to 
be named and act judicially under the treaty.

“It is hardly conceivable that High Commissioners meeting- 
in a pacific spirit, and selected specially with reference to their 
acceptability to each country, should not find some method of 
adjustment which would be satisfactory to both nations. They 
would, of course, be subject to daily instructions from their 
governments; and mutual concessions could be thought of to 
meet the various cases of difficulty as they arose.

“It is not probable that their negotiations would be very 
prolonged, as no questions of fact requiring evidence would 
arise; and would it not be possible to bring the negotiations 
to such a point as that the assent of the Senate to the results 
might be obtained before it adjourned?

“Is it not desirable, also, if these general views are thought 
favorably of, that they should be initiated before General 
Schenck leaves?1 The approaching fishing season may bring 
renewed controversy and rouse feelings which may obstruct 
pacific action in reference to the other more serious questions. 
It would seem difficult now to recede from the policy of exclu
sion,—at all events notunless a Conference on the subject had 
actually begun.

“Then the English Parliament (possibly an European Con
gress) will be in session about the time the new Minister 
arrives; and subjects of pressing exigency growing out of the 
policy and views of the governments in reference to the Franco- 
German war,—the action of Russia on the Black Sea question— 
of Prussia on the Luxembourg Treaty,—the Army and Navy 
organization, will so force themselves on the attention of Par
liament and the Government that, however earnest their desire 
might be to carry on immediate direct negotiations with Gen
eral Schenck, much delay may unavoidably occur; and it is 
impossible to say what may take place before the Autumn, the 
period which we might naturally look to as that when diplo
matic negotiations might make some x>rogress.

“Supposing, then, that an attempt was made to have Sir 
Edward Thornton authorized by cable, now, to propose such a 
Commission with reference to all other subjects—omitting the

1 Gen. Robert C. Schenck. After Mr. Motley was asked to resign Mr. 
Frederick T. Frelingliuysen was nominated as minister to England. His 
nomination was promptly confirmed by the Senate, but for personal rea
sons he declined the post. (Mr. Fish to Mr. Frelinghuysen, July 21,1870; 
Mr. Frelinghuysen to Mr. Fish, July 30,1870. MSS. Dept, of State.) Gen
eral Schenck was subsequently appointed. He was requested to delay his 
departure for London, with a view to his becoming a member of the joint 
commission. (For. Rel. 1871, p. 432.)
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Alabama—and that the U. S. were to say they would only 
agree, provided the Commissioners were authorized to deal 
with the A. and all the other subjects as well as with a view 
to a comprehensive settlement;—might not the English Com
missioners come out at once, and would it not be politic that 
General Schenck should be one of the American Commissioners 
(as were the U. S. Minister to France and England on the 
negotiations in 1814) '?

“The other alternative (which, however, involves the risks 
attending delay and which would leave the proceedings with
out the advantage of General S.’s presence here) would seem 
to be that, if the plan now sketched out should be acceptable 
to the Government of the United States, the proposals might 
be made in England to General Schenck, instead of to the 
Government here by Sir E. Thornton, and that his, General 
Sclienck’s, instructions, prepared with special reference to the 
contingency, might authorize an immediate assent, so that 
the Commissioners could leave England at an early day, and 
the Senate might during the present session approve of those 
whom the President might be pleased to name here.

“If this course were adopted, it would be desirable to accom
pany it with some temporary arrangement whereby the risk of 
fresh difficulties from the Fishery question during the coming- 
season should be prevented.”

The negotiations had now reached a stage
Mr. Sumner’s Memo- at which it became necessary, in order that 

randum. . , ,success might be assured, definitely to ascer
tain the basis on which an agreement might be concluded with 
a certain prospect of its ratification by the Senate. With this 
view, Mr. Fish on the 15th of January called by appointment 
at Mr. Sumner’s house and laid before him, as chairman of the 
Senate Committee on Foreign Eelations, to which any treaty 
would have to be referred, Sir John Bose’s proposals. Mr. 
Sumner on that day gave no answer; but on the 17th of Janu
ary he sent to Mr. Fish the following written response:

“ MEMORANDUM FOR MR. FISH IN REPLY TO HIS INQUIRIES.

“(1) The idea of Sir John Eose is that all questions and 
sources of irritation between England and the United States 
should be removed absolutely and forever, that we may be at 
peace really, and good neighbors; aud to this end all points of 
difference should be considered together. Nothing could be 
better than this initial idea. It should be the starting point.

“(2) The greatest trouble, if not peril, being a constant 
source of anxiety and disturbance, is from Fenianism, which 
is excited by the proximity of the British flag in Canada. 
Therefore, the withdrawal of the British flag cannot be aban
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doned as a condition or preliminary of sucli a settlement as is 
now proposed. To make the settlement complete the with
drawal should be from this hemisphere, including provinces 
and islands.

“(3) No proposition for a Joint Commission can be accepted 
unless the terms of submission are such as to leave no reason
able doubt of a favorable result. There must not be another 
failure. >

“(4) A discrimination in favor of claims arising from the 
depredations of any particular ship will dishonor the claims 
arising from the depredations of other ships, which the Ameri
can Government cannot afford to do; nor should the English 
Government expect it, if they would sincerely remove all 
occasions of difference.

“ G S
“17th Jan. ’71.” ’

What would have been the effect of a de
Memorandum of Mr. mail(j for withdrawal of the British flag

from the western “ hemisphere, including prov
inces and islands,” as a “condition or preliminary” of such a 
settlement as was proposed, it is not difficult to conjecture1; 
and, after reading the foregoing memorandum, Mr. Fish de
termined to continue the negotiations on the lines on which he 
had begun them, relying on his ability to gather sufficient sup
port to overcome any opposition which he might encounter in 
so doing. To this end he drew up a tentative memorandum of 
a reply to Sir John Bose’s proposals, which was as follows:2

[“ Strictly confidential.]

“MEMORANDUM (FOR CONSIDERATION BY H. F.)

“ The Commissioners, or Envoys, or Plenipotentiaries (how
ever called) on either side should be authorized and empowered 
to treat of, settle and adjust all subjects of difference between 
the two governments, so as to remove all sources of irritation 
and to secure a substantial and lasting peace and friendship 
between the two countries.

“ The precise language to be used in the Commissions, or 
Preambles, or preliminary correspondence, or proposals, cannot

1 The Hod. Geo. F. Edmunds, in his memorial address on Mr. Fish, before 
the legislature of New York, referring to this stage of the negotiations, says: 
“In doing this work Mr. Fish had to contend with some most astonishing 
and extraA^agant propositions, insisted upon by some gentlemen high in 
public life as a sine qua non of entering into any negotiations at all. Some 
of them were such that there is good reason to believe that the mere 
statement of them would have put an end to all negotiations at once.” 
(P. 47.)

? Mr. Davis’ MS. Journal.
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be now determined; but, if the two governments desire a 
friendly settlement of' all differences and of all probable or 
possible causes of difference, they will each naturally use lan
guage looking to that end.

“ No copy of the Powers of the British Commissioners who 
negotiated the Treaty of Ghent is found in the Department of 
State. The form stated in Sir John Bose’s Mem. does not 
appear objectionable; but, not having the ‘ words Avhich pre
ceded the negotiations in 1814,7 it is thought advisable not to 
refer to a paper of which we have no copy.

“The Government of the United States in all its branches 
is desirous of an early, friendly, full, and complete adjustment 
of all differences and of all questions of difference with Great 
Britain, and of the removal of all causes likely to give rise to 
differences or to irritation in the future.

“It is believed that the proposal by Great Britain to send 
Commissioners here would be regarded and accepted a 3 a 
friendly advance in reference to past events.

“ The idea that ‘ the High Commission should not adjudicate 
on the questions themselves, but arrange by Treaties modes or 
machinery of doing so,7 is, perhaps, not fully understood. It is 
supposed that, upon the questions (for instance) of the Fisheries, 
San Juan, the Navigation of the St. Lawrence, the admission 
of liability of Great Britain for what are commonly known as 
the ‘Alabama Claims,7 in whole, or in part, the definition of Pub
lic Law or rule to be established between the two powers as to 
maritime neutrality, &c., the negotiators (by whatever name 
known) could and should themselves treat, adjudicate and 
determine.

“ If the idea be only that the High Commissioners are not to 
adjudicate upon the amounts or validity of claims, but are 
‘ to arrange by Treaties modes or machinery of doing so,7 it is 
approved.

“ Possibly the High Commissioners (this designation is used 
throughout to indicate the Commissioners or Negotiators of 
both and of each Power by whatever name commissioned) may 
agree upon a gross or ‘ lumping7 sum to be paid to the United 
States in satisfaction for what are known as the ‘Alabama 
Claims,7 and for the expense to which the Government of the 
United States was put in the pursuit and capture of the vessel 
or vessels which inflicted the damage. If not, but if they 
settle the question of liability, the amount of liability would 
seem a proper subject for reference to a mixed commission with 
judicial functions, and the composition or mode of forming 
such mixed commission should be a subject of consideration 
and agreement by the ‘ High Commission.7

“On the subject of the ‘Alabama Claims,7 a reference, in case 
one be agreed upon in any event, of the facts as they appear 
in the Diplomatic Correspondence, might operate unjustly. 
Such facts as could be agreed upon by the ‘ High Commission 7 
might be submitted, as well as those which appear in the



Diplomatic Correspondence, and each party should be left at 
liberty to prove other pertinent facts, and to present such 
arguments in support of, or in opposition to each claim, as it 
may desire.

“ The great importance of arranging the Fisheries question 
before the commencement of another season is fully appreci
ated—indeed that importance can not be exaggerated or 
overstated.

“ If, therefore, the negotiations can be brought to such a 
point as to secure the assent of the Senate of* the United 
States (and it cannot be too strongly enforced that without such 
assent no Treaty or Negotiations can under the Constitution of 
the United States become operative or binding upon the United 
States) before its adjournment, it is greatly to be desired. 
Every effort of the Executive department of the Government 
may be relied upon to meet any corresponding effort of the 
Government of Great Britain to arrive at the earliest possible, 
friendly, honorable, satisfactory solution of the questions which 
exist between them.

“ It is necessary and due to candor to note that unless Great 
Britain is willing to have the 4 High Commission ’ declare her 
liability for the depredations of the ‘Alabama,’ including the 
expense of the Government of the United States in her pur
suit and capture, and to express some kind words of regret 
for past occurrences, it were better to take no steps—failure 
would leave things worse than they are.

“It would be expected also that the principles on which the 
liability for the ‘Alabama’ may be admitted or declared, should 
be applicable, so far as the facts may justify or apply, to the 
other cruisers.

“ It is also due to candor to note that the ‘ Mem.’ of Sir 
John Bose has been submitted to the Chairman of the Sen
ate Committee on Foreign Relations (to which Committee all 
Treaties or Conventions are referred by the Senate before their 
advice upon them), and that Senator has expressed the opin
ion that the 6 withdrawal of the British hag cannot be aban
doned as a condition or preliminary of such a settlement as is 
now proposed. To make the settlement complete the with
drawal should be from this hemisphere, including provinces 
and islands;’ he seems to think this necessary, in order ‘ that 
we may be at peace and good neighbors.’

“General Schenck’s departure will be delayed for a short 
time to ascertain whether the plan suggested by Sir John 
Rose will be carried into effect.

“The proposed mode of introducing the proposition is 
acceptable.

“Thesession of the Senate will probably not continue beyond 
the latter part of March—it might possibly be continued if 
the proceedings of the High Commissioners give promise of a 
satisfactory conclusion.

“This body will not again convene after its adjournment in
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the spring, until December next—in the meantime there will 
l>e another Fishing season with its complications, if not its 
perils. No Convention or arrangement can receive the sanction 
of that body until December, unless entered into before the 
middle or end of March.77

After preparing this memorandum, Mr.
Conference ox Janu- consultations with leading Senators.

Nor did he coniine himself to representatives 
of his own party. He took counsel with Mr. Bayard and Mr. 
Thurman, and perhaps with others on the Democratic side of 
the chamber, and received assurances of support in his efforts 
to bring about an amicable settlement. After a week wisely 
and busily spent in thus making sure of his ground, he met 
Sir John Bose again, and held with him a conversation, of
A^hich Mr. Bancroft Davis, the only other 
made at the time the following record:1 *

person present,

‘•MEMORANDUM OF A CONVERSATION BETWEEN MR. FISH 
AND SIR JOHN ROSE, AT MR. FISH7S HOUSE, JANUARY 24, 
1871.

“Mr. Fish stated that Sir John Bose’s memorandum had 
been carefully considered by himself; that there had been de
lay in answering it, in consequence of difficulties and embar
rassments with which Sir John Bose was familiar; that each 
branch of the Government of the United States was anxious 
to meet any friendly advance by Great Britain in such a cor
dial way as to secure the establishment of permanent friendly 
relations between the two countries, and to put a stop 10 all 
sources of irritation; that he, Mr. Fish, had prepared what he 
had thought might be a reply to Sir John Bose’s Mem., but, 
on reflection, and on consultation with some leading Senators 
and others, it was thought best not to insist on certain matters 
specifically therein referred to. Mr. Fish then read his mem
orandum, commenting as he read. On the general subject of 
the matters to be postponed for the consideration of the judi
cial mixed commission, explanations took place so that it 
appeared that the understanding of Mr. Fish and Sir John 
was alike on that point.

“With regard to the admission of the liability on the Ala
bama claims, Mr. Fish said that on consultation he had con
cluded that it was not best to make that specific statement; 
but, iustead, to say that it would be essential that some impor
tant concessions should be made as to that class of claims, and 
some expression of regret at what had occurred; that it had 
been suggested that, if the Alabama claims were separated

lMS. Journal.
5627 ■54
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from those of the other vessels, it would secure the opposition 
of the holders of other claims to the assent of the Senate to 
any treaty that might be negotiated; and that, therefore, he 
preferred to make the general statement that important con
cessions must be made. Sir John Rose suggested that, if it 
should be determined that such concessions should be made, 
they could be made in the protocols as the results of the 
deliberations; to which Mr. Fish assented.

“Mr. Fish showed Sir John Rose, in confidence, the Mem. of 
Mr. Sumner, which he read and returned. Mr. Fish then said 
that it had been decided by this government that the best 
interests of both countries demanded that, should Great Britain 
send Commissioners out on the basis indicated, they should 
be received by this government in the spirit in which they 
were sent, and no effort spared to secure a favorable result, 
even if it involved a conflict with the Chairman of the Com
mittee on Foreign Relations in the Senate.

“Sir John Eose then said that he should at once communi
cate by cable the result of the interview, and, as it was desira
ble that there should be no misunderstanding of the scope of 
Mr. Fish’s observations, he wished to submit his dispatch to 
Mr. Fish before sending it. Mr. Fish said that he should be 
at Cabinet after twelve—then Sir John Eose could judge for 
himself whether to lay before Mr. Fish what he had to say.

“ Sir John Eose asked permission to take with him Mr. Fish’s 
memorandum. Mr. Fish gave his assent, it being understood 
that it was a crude paper, and did not represent Mr. Fish’s 
views except so far as it agrees with the purport of this 
conversation.

“ Sir John Eose asked if this government had any suggestions 
to make as to the number of Commissioners on each side— 
whether it was desirable to have the same number from each 
government—that the British Government would probably 
wish to name Sir Edward Thornton, and that it might also be 
expedient to have Canada represented. Mr. Fish said that it 
was immaterial, as each government would have but one vote, 
and that this government also might find it convenient to have 
a large number of Commissioners.

“•Mr. Fish againdwelt on the importance of an early organi
zation of a Commission, if there was to be one—to which Sir 
John Eose gave assent.”

The purport of this interview, comprehend-
ClTrd Granville10 ing tlje substance what Mr. Fish read from 

' his memorandum, as well as of what he stated 
orally, was immediately communicated to Earl Granville, Her 
Majesty’s principal secretary of state for foreign affairs, in a 
telegram signed by Sir Edward Thornton, of which Sir John 
Rose subsequently gave Mr. Fish a copy. In this telegram
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it was stated that if Her Majesty’s Government would propose 
a high commission to treat on the subject of the fisheries and 
on the other questions affecting* the relations of the United 
States to the British jiossessions in North America the United 
States would formally assent, on condition that the matters in 
controversy commonly known as the Alabama claims should 
be treated of by the commission and put in the way of final 
and amicable settlement, the mode of settling all other claims 
to be simultaneously, but separately, considered by the com
mission; that while the United States cordially acquiesced in 
this plan, they desired to say that no conclusion reached by 
the commission would give public satisfaction, unless it in
volved important concessions as to the liability of England 
for the depredations of the Confederate cruisers generally, 
embracing both individual losses and the cost of capturing 
such cruisers, and that they would expect the British commis
sioners to be confidentially instructed' in this sense, and that 
the United States also hoped that in the protocols some expres
sion of regret, not inconsistent with the dignity of England, 
nor involving an admission of national wrongdoing, might be 
made.

Earl Granville willingly assented to these 
LOIResponselle S ^erms> excepting those that related to liability 

for the acts of the Confederate cruisers. He 
was prepared to express regret for the fact of the escape and 
depredations of the Alabama, and he was ready to negotiate 
as to the future obligations of maritime neutrality; but he 
insisted on the arbitration of the points of law involved in the 
Alabama question., and declared that Her Majesty’s Govern
ment could not adopt any foregone conclusion as to the pay
ment of money. Under the circumstances Mr. Fish, having 
frankly stated what the Government of the United States 
believed to be necessary to satisfy the country, but impressed 
with the advantages that would attend a friendly discussion 
by high commissioners at Washington, decided to postpone 
for the moment the question of liability, leaving it to Her 
Majesty’s Government, in view of what had been said, to give 
such instructions on that subject as might seem proper, in 
the hope that the right feeling and judgment of the commis
sioners, and the efforts of both governments, might lead to a 
successful result,
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The accord thus reached was formally ex- 
tion pressed in four diplomatic notes, which Mr.

Fish has described as ‘‘the official particulars 
of twenty months7 secret diplomacy.771 These notes were as 
follows:

(1) Sir Edward Thornton to Mr. Fish.

“ Washington, January 26, 1871.
“Sir: In compliance with an instruction which I have re

ceived from Earl Granville, I have the honor to state that Her 
Majesty’s Government deem it of importance to the good rela
tions which they are ever anxious should subsist and be 
strengthened between the United States and Great Britain, 
that a friendly and complete understanding should be come to 
between the two governments as to the extent of the rights 
which belong to the citizens of the United States and Her 
Majesty’s subjects, respectively, with reference to the fisheries 
on the coasts of Her Majesty’s possessions in North America, 
and as to any other questions between them which affect the 
relations of the United States toward those possessions.

“ As the consideration of these matters would, however, in
volve investigations of a somewhat complicated nature, and as 
it is very desirable that they should be thoroughly examined, 
I am directed by Lord Granville to propose to the Government 
of the United States the appointment of a Joint High Commis
sion, which shall be composed of members to be named by 
each government; shall hold its sessions at Washington, and 
shall treat of and discuss the mode of settling the different 
questions which have arisen out of the fisheries, as well as all 
those which affect the relations of the United States toward 
Her Majesty’s possessions in North America.

u I am confident that this proposal will be met by your gov
ernment in the same cordial spirit of friendship which has 
induced Her Majesty’s Government to tender it, and I can not 
doubt that in that case the result will not fail to contribute to 
the maintenance of the good relations between the two coun
tries, which I am convinced the Government of the United 
States, as well as that of Her Majesty, equally have at heart.

“ I have the honor to be, with the highest consideration, sir, 
your most obedient, humble servant,

“Edward Thornton.
“ Hon. Hamilton Fish, &c., &c.

1 Mr. Fisk to Dr. Lieber, May 30, 1871.
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(2) Mr. Fish to Sir Edward Thornton.

u Department of State,
u Washington, January 30, 1871. 

u Sir: I have the honor to acknowledge the receipt of your 
note of January 26, in which you inform me, in compliance 
with instructions from Earl Granville, that Her Majesty’s Gov
ernment deem it of importance to the good relations which 
they are ever anxious should subsist and be strengthened 
between the United States and Great Britain, that a friendly 
and complete understanding should be come to between the 
two governments as to the extent of the rights which belong 
to the citizens of the United States and Her Majesty’s subjects, 
respectively, with reference to the fisheries on the coasts of 
Her Majesty’s possessions in North America,- and as to any 
other questions between them which affect the relations of the 
United States toward those possessions; and further, that as 
the consideration of these questions would involve investiga
tions of a somewhat complicated nature, and as it is very 
desirable that they should be thoroughly examined, you are 
directed by Lord Granville to propose to the Government of 
the United States the appointment of a joint high commis
sion, which shall be composed of members to be named by each 
government; shall hold its sessions at Washington; and shall 
treat of and discuss the mode of settling the different ques
tions which have arisen out of the fisheries, as well as all those 
which affect the relations of the United States toward Her 
Majesty’s possessions in North America.

u I have laid your note before the President, who instructs me 
to say that he shares with Her Majesty’s Government the appre
ciation of the importance of a friendly and complete under
standing between the two governments with reference to the 
subjects specially suggested for the consideration of the pro
posed joint high commission, and he fully recognizes the friendly 
spirit which has prompted the proposal.

u The President is, however, of the opinion that without the 
adjustment of a class of questions not alluded to in your note, 
the proposed high commission would fail to establish the per
manent relations and the sincere, substantial, and lasting 
friendship between the two governments which, in common 
with Her Majesty’s Government, he desires should prevail.

“ He thinks that the removal of the differences which arose 
during the rebellion in the United States, and which have 
existed since then, growing out of the acts committed by the 
several vessels which have given rise to the claims generically 
known as the Alabama claims, will also be essential to the 
restoration of cordial and amicable relations between the two 
governments. He directs me to say that, should Her Majesty’s 
Government accept this view of the matter, and assent that 
this subject also may be treated of by the proposed high com
mission, and may thus be put in the way of a final and amicable
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settlement, this Government will, with much pleasure, appoint 
high commissioners on the part of the United States to meet 
those who may be appointed on behalf of Her Majesty’s Gov
ernment, and will spare no efforts to secure, at the earliest 
practicable moment, a just and amicable arrangement of all 
the questions which now unfortunately stand in the way of an 
entire and abiding friendship between the two nations.

“I have the honor to be, with the highest consideration, sir, 
your obedient servant,

“Hamilton Fish.
“Sir Edward Thornton, K. C. B., <fc., the., dtc.

(3) Sir JE(heard Thornton to Mr. Fish.

“Washington,February l, 1871.'
“Sir: I have the honor to acknowledge the receipt of your 

note of the 30th ultimo, and to offer you my sincere and cor
dial thanks for the friendly and conciliatory spirit which per
vades it.

“With reference to that part of it in which you state that the 
President thinks that the removal of the differences which arose 
during the rebellion in the United States, and which have ex
isted since then, growing out of tbe acts committed by the 
several vessels which have given rise to the claims generically 
known as the Alabama claims, will also be essential to the 
restoration of cordial and amicable relations between the two 
governments, I have the honor to inform you that I have sub
mitted to Earl Granville the opinion thus expressed by the 
President of the United States, the friendliness of which, I 
beg you to believe, I fully appreciate.

“i am now authorized by his lordship to state that it would 
give Her Majesty’s Government great satisfaction if the claims 
commonly known by the name of the Alabama claims were sub
mitted to the consideration of the same high commission by 
which Her Majesty’s Government have proposed that the ques
tions relating to the British possessions in North America should 
be discussed, provided that all other claims, both of British 
subjects and citizens of the United States, arising out of acts 
committed during the recent civil war in this country, are 
similarly referred to the same commission. The expressions 
made use of in the name of the President in your above-men
tioned note with regard to the Alabama claims convince me 
that the Government of the United Stales will consider it of 
importance that these causes of dispute between the two coun
tries should also, and at the same time, be done away with, and 
that you will enable me to convey to my government the assent 
of the President to the addition which they thus propose to 
the duties of the high commission, and which can not fail to



make it more certain that its labors will lead to the removal 
of all differences between the two countries.

“I have the honor to be, with the highest consideration, sir, 
your most obedient, humble servant,

“Edward Thornton. 
“Hon. Hamilton Fish, dc., dc., dc.
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(4) Mr. Fish to Sir E(hoard Thornton,

“Department of State,
“ Washington, February 3, 1871,

“ Sir : I have the honor to acknowledge the receipt of your 
note of the 1st instant, in which you inform me that you are 
authorized by Earl Granville to state that it would give Her 
Majesty’s Government great satisfaction if theclaims commonly 
known by the name of the Alabama claims were submitted to 
the consideration of the same High Commission by which Her 
Majesty’s Government have proposed that the questions rela
ting to the British possessions in North America should be 
discussed, provided that all other claims, both of British sub
jects and citizens of the United States, arising out of acts com
mitted during the recent civil war in this country, are similarly 
referred to the same commission.

“ I have laid your note before the President, and he has 
directed me to express the satisfaction with which he has 
received the intelligence that Earl Granville has authorized 
you to state that Her Majesty’s Government has accepted the 
views of this Government as to the disposition to be made of 
the so-called Alabama claims.

“ He also directs me to say, with reference to the remainder of 
your note, that if there be other and further claims of British 
subjects, or of American citizens, growing out of acts commit
ted during the recent civil war in this country, he assents to 
the propriety of their reference to the same High Commission; 
but he suggests that the High Commissioners shall consider 
only such claims of this description as may be presented by the 
governments of the respective claimants at an early day, to 
be agreed upon by the commissioners.

“I have the honor to be, with the highest consideration, sir, 
your obedient servant,

“Hamilton Fish.
“Sir Edward Thornton, K. (J. B., dc., dc., dc.v

On the 9th of February 1871 President
The Joint High Q.ran£ sent the Senate the names of five 

Commission. . .
commissioners, all of whom were promptly 

confirmed. The joint high commission was organized on the



27th of the same month. Of its personnel Mr. Bancroft Davis 
has given the following account:1

“The Secretary of State was chairman on the side of the 
United States, and from the beginning to the end his was the 
inspiring, regulating, and dominating mind. He formulated 
on behalf of the United States the plan for the settlement of 
these long-standing and momentous differences. To the end 
he controlled the conduct of the American side in the conten
tions at Geneva, and infused courage into those who were begin
ning to wilt in face of the British outcry against the American 
Case. He had the steadfast and loyal support of the President 
throughout, and it was of inestimable value.

“ Next Mr. Fish upon the American side was the venerable 
Samuel Nelson, then the eldest justice in time of service, as 
well as in years, upon the bench of the Supreme Court of the 
United States. In politics he was opposed to the administra
tion which invited him to serve his country as a member of 
this commission, but he cheerfully complied with its request. 
His counsel was always given when called for, and was never 
overruled. His work there closed an honorable and almost 
unparalleled career of nearly fifty years of judicial service. 
When the Court met again he was retired at his own request.

“The other members of the commission on the American side 
were Bobert C. Schenck, who had been appointed as minister 
to Great Britain in the place of Mr. Motley, but had not yet 
gone to his post; Ebenezer Bockwood Hoar, of Massachusetts, 
atone time a judge of the supreme judicial court of that State, 
and afterward Attorney-General of the United States at the 
beginning of General Grant’s administration; and George H. 
Williams, of Oregon, who had just ceased to represent that 
State in the Senate of the United States.

“On the British side, at the head was Earl dc Grey and 
Bipon (soon to be known as the Marquis of Bipon), a member 
ot Mr. Gladstone’s cabinet. Sir Stafford Henry North cote, 
member of Parliament from South Devon, was selected from 
the opponents of Mr. Gladstone to be a member, as Mr. Justice 
Nelson was from the opposition to General Grant. Sir Edward 
Thornton, Her Majesty’s envoy to the United States, held the 
same position in the British ranks that General Schenck held 
m ours. Professor Mountague Bernard, of All Souls’ College, 
Oxford, and Sir John A. Macdonald, then premier of Canada, 
completed the list of British members.

“Lord Tenterden, the under secretary of state for foreign 
affairs, served as secretary on the part of Great Britain. 1 
served in a similar capacity for the United States, as I held, at 
that time, a similar position in the Department of State to that 
held by Lord Tenterden in the foreign office.”
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1 Mr. Fish and tlie Alabama Claims, 70.
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Procedure of the 
Commission.

When the joint high commission was organ
ized the British commission rs gracefully pro
posed that Mr. Fish should act as presiding 

officer. This proposition was declined, with appropriate ex
pressions of appreciation, on the ground that the appoint
ment of such an officer would entail an unnecessary formality 
of procedure, the effect of which would be to obstruct the free 
and direct interchange of views and thus to retard the prog
ress of the commission. Another preliminary point of proce
dure most judiciously determined by the commission was that 
the daily protocol of its acts should be merely formal, and 
should not contain any record either of the propositions made 
or of the discussions upon them, “so that as negotiations 
went on the process of give and take, in mutual concessions, 
should not be impeded by previous recorded action.”1 Con
cerning the wisdom of this determination, which was sig
nally demonstrated in the result, Earl Granville has borne 
this testimony: “They (the high commissioners) had thirty-
seven long sittings, and I will venture to say that if every one *

*Mr. Fish and the Alabama Claims, 70. 
was as follows:

The regular form of protocol

XIV.—PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONER^ 

ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 

COMMISSIONERS ON THE PART OF GREAT BRITAIN.

Washington, March 22, 1871.
The high commissioners having met, the protocol of the conference 

held on the 20tli of March was read and confirmed.
The high commissioners then proceeded with the consideration of the 

matters referred to them.
The conference was adjourned to the 23d of March.

J. C. Bancroft Davis. 
Tenterden.

xv.—protocol of conference between the high commissioners

ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 

COMMISSIONERS ON THE PART OF GREAT BRITAIN.

Washington, March 23, 1871.
The high commissioners having met, the protocol of the conference 

held on the 22d of March was read and confirmed.
The high commissioners then proceeded with the consideration of the 

matters referred to them.
The conference was adjourned to the 25th of March.

J. C. Bancroft Davis. 

Tenterden.
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of the ten commissioners, not to mention the two able secre
taries, had thought it incumbent upon them to show their 
patriotism and power of debate for the admiration of the two 
hemispheres, the thirty-seven sittings would have been multi
plied by at least ten times, while the result of the delibera
tions would have been absolutely nil”1 All who are familiar 
with the history of diplomatic negotiations, or who have had 
experience in conducting them, will acknowledge the force of 
Lord Granville’s opinion. The proceedings of the joint high 
commission, though, from the number and complexity of the 
subjects to be treated, somewhat slow, yet, being free from 
formality and from set controversy, either oral or written, 
were characterized by directness, and by an effort to arrive at 
conclusions. “We are on the best of terms,” wrote Sir Staf
ford Northcote, “with our colleagues, who are on their mettle, 
and evidently anxious to do the work in a gentlemanly way, 
and go straight to the point.”2 “I feel sure,” says Mr. Ban
croft Davis, “that every American member would have heart
ily responded to these kindly words, and applied them to his 
British colleagues.”3 The American commissioners, however, 
being near their government, were exempt from one inconven
ience to which their British colleagues were subject. Since the 
introduction of the telegraph the discretion with which diplo
matic agents at a distance from their government were for
merly intrusted has materially been curtailed, and negotiators 
are required to make constant reports, and to act from hand 
to mouth under the direction of their official superiors at 
home. Referring to Earl de Grey’s experience in this partic
ular, Sir Stafford Northcote drops into rhyme:

“The U. S. Commissioners give him some trouble;
He don’t blame them for that—its their duty, you know;

And his Cabinet colleagues, they give almost double—
They do it from love, and he likes it—so, so!”4 * *

•London Times, June 13, 1871.
2Life, Letters, and Diaries of Sir Stafford Northcote, II. 15.
3Mr. Fish and the Alabama Claims, 73.
4Life, Letters, and Diaries of Sir Stafford Northcote, II. 13. Sir Stafford, 

referring to the constant interference of the home authorities by cable,
observed that, if it should continue, the British commissioners would not
be able to respond to their American colleagues7 “ How do you do?” with
out telegraphing home for instructions. (P. 15.)
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Instructions of British 
Commissioners.

The general instructions of the British com
missioners, which were signed by Lord Gran
ville, bear date the 9th of February 1871. 

They express an earnest desire that the negotiations “ should 
be conducted in a mutually conciliatory disposition, and with 
unreserved frankness,” and state that the “ principal subjects77 
of negotiations “will probably be:

“1. The fisheries.
u2. The navigation of the River St. Lawrence, and privilege 

of passage through the Canadian canals.
“3. The transit of goods through Maine, and lumber trade 

down the River St. John.
“4. The Manitoba boundary.
“5. The claims on account of the Alabama, Shenandoah, and 

certain other cruisers of the so-styled Confederate States.
“6. The San Juan water boundary.
“7. The claims of British subjects arising out of the civil 

war. '
“8. The claims of the people of Canada on account of the 

Fenian raids.
“9. The revision of the rules of maritime neutrality.77
In regard to the fifth head, it was pointed out in the British 

instructions that the claims preferred on account of the Alabama 
stood “ on a different footing to those arising from the captures 
made by the other cruisers, in so far as the Alabama escaped 
from Liverpool after evidence had been supplied by the United 
States minister of the service for which she was intended.77 
Her Majesty’s Government, it was stated, adhered to the prin
ciple of arbitration for the settlement of these claims, and 
would concur, if the United States proposed it, in jurists prop
erly selected being made the arbitrators instead of a sovereign, 
as in the Johnson-Clarendon convention. At the same time, 
though arbitration was considered as the most appropriate 
mode of settlement, the commissioners were instructed that 
they were at liberty to transmit for the consideration of Her 
Majesty’s Government any other proposal which might be sug
gested “for determining and closing the question of these 
claims.77 “For the escape of the Alabama and consequent 
injury to the commerce of the United States,” the commis
sioners were authorized to express the regret of Her Majesty’s 
Government “in such terms as would be agreeable to the Gov
ernment of the United States and not inconsistent with the 
position hitherto maintained by Her Majesty’s Government as
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to the international obligations of neutral nations.” The Brit
ish commissioners were also instructed that “ it would be desira
ble to take this opportunity to consider whether it might not 
be the interest of both Great Britain and the United States to 
lay down certain rules of international comity in regard to the 
obligations of maritime neutrality, not only to be acknowledged 
for observance in their future relations, but to be recommended 
for adoption to the other maritime powers.”1

Adverting in a supplementary instruction of the same 
day to the revision of the rules of maritime neutrality, Earl 
Granville said:

“I have to state to you that the extent to which a neutral 
country may be hereafter held justly liable for the dispatch, 
after notice, of a vessel under similar circumstances to those 
in the case of the Alabama, can not be precisely defined in the 
present stage of the controversy; but there are other points in 
which it may be convenient to you to be informed beforehand 
that this government are willing to enter into an agreement. 
These are:

“That no vessel employed in the military or naval service 
of any belligerent which shall have been equipped, fitted out, 
armed, or dispatched contrary to the neutrality of [a] neutral 
state, should be admitted into any port of that state.

“That prizes captured by such vessels, or otherwise captured 
in violation of the neutrality of any state, should, if brought 
within the jurisdiction of that state, be restored.

“That, in time of war, no vessel should be recognized as a 
ship of war, or received in any port of a neutral state as 
a ship of war, which has not been commissioned in some port 
in the actual occupation of the government by whom her 
commission is issued.

“The first of these rules has been incorporated into the 
foreign enlistment act, passed during the last year, and both 
the first and second were included in the report of the royal 
commission for inquiring into the neutrality laws.”2

The instructions of the American commis- 
instructions of the si0Iiers? which were signed by Mr. Fish and
AmericanCommis-date the 22d of February, were brief;

but they were accompanied by a confidential 
memorandum, embodying very full references to correspond
ence in the Department of State, “and to the history of 
several of the questions” which might be discussed by the 
commission, viz:

“1. The fisheries.
“2. The navigation of the St. Lawrence.

1 Blue Book, North America, No. 3 (1871); For. Rel. 1873, part 3, pp. 373-377.
2Bine Book, North America, No. 3 (1871); For. Rel. 1873, part 3, p. 377.



“3. Reciprocal trade between the United States and the 
Dominion of Canada.

“ 4. Northwest water boundary and the island of San Juan.
“5. The claims of the United States against Great Britain 

on account of acts committed by rebel cruisers.
“ Claims of British subjects against the United States for 

losses and injuries arising out of acts committed during the 
civil war in the United States.”

The discussion and treatment of these questions the Presi
dent committed to the joint discretion of the American com
missioners.1

The original statement in the joint high 
Mr. Fish s statement commjssjon 0f the complaint of the United

States on the subject of the Alabama claims 
was drawn up by Mr. Fish and was read by him on the 8th of 
March. The text of it will be given hereafter, when we come to 
the controversy that arose in regard to the “indirect claims,” 
the term by which the claims discussed by Mr. Sumner as 
“ national claims ” came to be known.

At the conferences on the 9th, 10th, 13th, 
Definition^ Neutral an(^ 14th of March the joint high commission

was occupied with the consideration of a form 
of rules for the definition of neutral duty, as desired by the 
American commissioners.2 * * * * In the statement of principles read 
by Mr. Fish on the 8th of March it was declared to be the duty 
of a neutral (1) to use “active diligence” to prevent the “con
struction, fitting out, arming, equipping, or augmenting the 
force,” within its jurisdiction, of a vessel whereby war was 
intended to be carried on against a power with which it was at 
peace; (2) to use like diligence, if such vessel should escape, to 
arrest and detain her when she again came within its jurisdic
tion; (3) to instruct its naval forces, in all parts of the globe, 
to arrest and detain a vessel so escaping, wherever found upon 
the high seas. It was also declared that a power failing to 
observe either of these rules was justly liable for injuries and

1 For. Rel. 1873, part 3, pp. 275-370.
-Mr. Davis7 MS. Journal. At the conference on the lOtli of March Mr.

Fish suggested, among other topics for consideration, privateering, the
exemption of private property at sea, and the prohibition of the destruc
tion of property captured on the high seas without adjudication by a
competent court. The British commissioners did not think that their 
powers would justify their considering these points, and doubted the
wisdom of entering upon them while the principal questions before the 
commission remained unsettled. (Ibid.)
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depredations committed and damages occasioned by such ves
sel. The American commissioners regarded these rules as 
existing rules of international law; the British commissioners 
thought otherwise. On the 9th of March tbe latter presented 
a paper, embodying their individual views, to the effect that a 
neutral was bound (1) to take “reasonable care” that no ship 
employed or intended to be employed in the service of a bel
ligerent should be “ equipped for war or suffered to augment 
her armament” within such neutral’s territory, and (2) if a 
ship which had been “ equipped for war” in violation of neu
trality should afterward be found within the jurisdiction, to 
detain it, unless it had in the interval been “ commissioned as 
a public ship of war,” or been “deprived of all military equip
ment and bona fide converted into a ship of commerce.” Sub
sequently, after the American commissioners had presented 
another draft of rules, Lord de Grey suggested that the term 
“due diligence” be substituted for the term “ active diligence;” 
and it was done. Lord de Grey also asked whether the rules 
presented by the American commissioners embodied principles 
to which the United States would submit in future. Mr. Fish 
and Mr. Justice Nelson said that they were so regarded.

Objection was strongly made by the British commissioners 
to including separately the “construction” of a vessel in the 
prohibition against fitting out, arming, or equipping. Mr. 
Justice Nelson said that, although the word “construction” 
was not used in the statute of the United States, the courts 
had held that it was covered by the term “fitting out,” if the 
construction was for hostile purposes. The British commis
sioners, however, thought the word too broad, and it was ulti
mately dropped.

Great difficulty was found in the discussion of the question 
as to the duty of arresting a vessel that had escaped and as to 
when such duty terminated. In regard to the suggestion made 
by the British commissioners on this subject on the 9th of 
March various proposals and counter proposals were made.

On the 14th of March the American commissioners presented 
the following paper:

“I. A neutral government is bound to use due diligence to 
prevent the fitting out, arming or equipping within its juris
diction of any vessel intended to cruise or to carry on war 
against a power with which it is at peace; and also to use like 
diligence to prevent the departure from its jurisdiction of any 
vessel intended so to cruise or carry on war, such vessel having



THE GENEVA ARBITRATION. 543

been specially adapted in whole or in part, within such juris
diction, to warlike use, or armed, fitted out or equipped therein.

“II. A neutral is bound not to permit or suffer either bellig
erent to make use of its ports or waters as the base of naval 
operations, or as the place for the renewal or augmentation of 
military supplies, or arms, or the recruitment of men.

“HI. A neutral is bound to exercise due watchfulness over 
its ports and waters, and over all persons within its jurisdic
tion, to prevent any violation of the foregoing obligations and 
duties.

“IV. A vessel which has departed from the jurisdiction of 
a neutral government in violation of the neutrality thereof, if 
afterward found within the jurisdiction of that government, 
ought to be detained unless she have in the interval been duly 
and lawfully commissioned as a public vessel of war; but if 
she have been thus commissioned as a public vessel of war, and 
be not detained, the national responsibility of such neutral 
government continues in respect of injuries and losses occa
sioned to the aggrieved belligerent subsequent to such depar
ture, and until the original offense be deposited by the bona 
fide termination of the cruise.77

The fourth rule it was decided, after much discussion, to 
omit. The first three rules the British commissioners took into 
consideration and promised to submit to their government.

At the conference on the 5th of April the 
Agreement as to the 53^^ commissioners stated that they were

Alabama claims jIlg^ruc^e(j £0 declare that they could not assent 
to the proposed rules as a statement of principles of interna
tional law which were in force at the time when the Alabama 
claims arose, but that Her Majesty’s Government, in order to 
evince its desire of strengthening the friendly relations between 
the two countries and of making satisfactory provision for the 
future, agreed that in deciding the questions between the two 
countries arising out of those claims the arbitrator should 
assume that Her Majesty’s Government had undertaken to act 
upon the principles set forth in the rules in question. They 
then presented a slightly amended draft of the rules, which 
was agreed upon. This draft was as follows:

“That a neutral government is bound—
“First, to use due diligence to prevent the fitting out, arming, 

or equipping, within its jurisdiction, of any vessel which it has 
reasonable ground to believe is intended to cruise or carry on 
war against a power with which it is at peace; and also to use 
like diligence to prevent the departure from its jurisdiction of 
any vessel intended to cruise or carry on war as above, such 
vessel having been specially adapted, in whole or in part, within 
such jurisdiction, to warlike use,
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u Secondly. Not to permit or suffer either belligerent to 
make use of its ports or waters as the base of naval operations 
against the other, or for the purpose of the renewal or aug
mentation of military supplies or arms, or the recruitment of 
men.

“ Thirdly. To exercise due diligence in its own ports or 
waters, and as to all persons within its jurisdiction, to prevent 
any violation of the foregoing*obligations and duties.

“It being a condition of this undertaking that these obliga
tions should in future be held to be binding internationally 
between the two countries.’7

When the foregoing rules were adopted, it was also settled 
that the arbitrator should be governed by such principles of 
international law, not inconsistent therewith, as he should de
termine to have been applicable to the case.

At the conferences on the 6th, 8th, 9th, 10th, and 12th of 
April the joint high commission discussed the form of the sub
mission, the manner of the award, and the mode of selecting 
the arbitrators. The British commissioners, in response to the 
inquiry of their American colleagues, stated that they were 
authorized to express, in a friendly spirit, the regret felt by 
Her Majesty’s Government for the escape, under whatever cir
cumstances, of the Alabama and other vessels from British 
ports, and for the depredations committed by those vessels. 
The American commissioners accepted this expression of re
gret as very satisfactory to them and as a token of kindness, 
and said that they felt sure it would be so received by the gov
ernment and people of the United States.

In the conference on the 13th of April Articles I. to XL 
of the treaty, relating to the Alabama claims, were agreed to.1

After its agreement as to the arbitration of
Subsequent Confer- ,, . 7 7 -. . . .

ences the Alabama claims, the joint high commission
was occupied with the other questions referred 

to it till the 3d of May.2 3 On the 4th of May the commissioners 
met and directed the entry in the protocol of that day of a

1 Statement entered in protocol of May 4, 1871. (For. Rel. 1873, Part 3,
pp. 397-398.) *

3 It is needless to say that the labors of the commission were attended 
with the usual social accessories. Lang, in his Life, Letters, and Diaries 
of Sir Stafford Northcote (II. 12), says: “In an enterprise like that of the 
British commissioners political and social functions are so blended that 
it is difficult to keep their descriptions distinct. Dinner parties, dances, 
receptions, and a queer kind of fox hunt, with picnics and expeditions in 
fche beautiful Virginia country, alternated with serious business and grave 
discussion.”
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summary prepared by the protocolists of all the proceedings of 
the commission. On the 6th of May the commissioners again 
assembled.

“Lord de Grey said that, as the joint high commission would 
not meet again * * * except for the purpose of signing
the treaty, he desired, on behalf of himself and his colleagues, 
to express their high appreciation of the manner in which'Mr. 
Fish and his American colleagues had, on their side, conducted 
the negotiations. It had been most gratifying to the British 
commissioners to be associated with colleagues who were ani
mated with the same sincere desire as themselves to bring 
about a settlement, equally honorable and just to both coun
tries, of the various questions of which it had been their duty 
to treat, and the British commissioners would always retain a 
grateful recollection of the fair and friendly spirit which the 
American commissioners had displayed.

“Mr. Fish, in behalf of the American commissioners, said 
that they were gratefully sensible of the friendly words ex
pressed by Lord de Grey, and of the kind spirit which had 
prompted them. From the date of the first conference the 
American commissioners had been impressed by the earnest
ness of desire manifested by the British commissioners to reach 
a settlement worthy of the two powers who had committed to 
this joint high commission the treatment of various questions 
of peculiar interest, complexity, and delicacy. His colleagues 
and he could never cease to appreciate the generous spirit and 
the open and friendly manner in which the British commis
sioners had met and discussed the several questions that had 
led to the conclusion of a treaty which it was hoped would 
receive the approval of the people of both countries, and would 
prove the foundation of a cordial and friendly understanding 
between them for all time to come.

“Mr. Fish further said that he was sure that every member 
of the joint high commission would desire to record his appre
ciation of the ability, the zeal, and the unceasing labor which 
the joint protocolists had exhibited in the discharge of their 
arduous and responsible duties, and that he knew that he only 
gave expression to the feelings of the commissioners in saying 
that Lord Tenterden and Mr. Bancroft Davis were entitled to, 
and were requested to accept, the thanks of the joint high com
mission for their valuable services and the great assistance 

5627----- 35
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which they had rendered with unvarying obligingness to the 
commission.

‘•Lord de Grey replied, on behalf of the British commission
ers, that he and his colleagues most cordially concurred in the 
proposal made by Mr. Fish that the thanks of the joint high 
commission should be tendered to Mr. Bancroft Davis and Lord 
TenTerden for their valuable services as joint protocolists. The 
British commissioners were also fully as sensible as their Ameri
can colleagues of the great advantage which the commission 
had derived from the assistance which those gentlemen had 
given them in the conduct of the important negotiations in 
which they had been engaged.

“Monday, the 8th of May, was appointed for the signature 
of the treaty.”1

Signature of the 
Treaty.

On that day the commissioners met, accord
ing to appointment. “We had a bright, sunny 
day,” says Mr. Davis,2 “for the signature of 

the treaty. The room wTas decorated with flowers. All the 
young men from the British commission were present, and 
nearly or quite all the clerks from the Department. McCarthy 
put on the seals in wax, and then the signatures were affixed 
at a little table in the corner of the big room.3 I tossed up 
with Tenterden for the order of signing, and he won. The last 
signature was affixed at twelve minutes past eleven. Senators 
Morton, Hamlin, Patterson, and Frelinghuysen arrived while 
we were signing.”

1 Protocol of May 6, 1871.
2 MS. Journal.
5 In Sir Stafford Northcote's Life, Letters, and Diaries (II. 17), it is stated 

that the clerk who affixed the seals was “awkward and nervous, and Ten
terden did not help to put him at his ease by dropping quantities of burn
ing sealing wax on his fingers. The poor man was so much excited that 
he burst into tears at the conclusion of the affair.” His grief was, how
ever, at least in a measure assuaged by the action of the commissioners in 
making him a present of money for the purchase of a memento. McCarthy, 
the person referred to, was still in the Department when I entered it, in 
1885, and he remained there till his death, about 1892. He was an Irish
man, small in stature, and deformed from an affection of the spine; and he 
was somewhat fond of usquebaugh. But he was a faithful and valuable 
clerk, and, among other services that he performed, he brought order out 
of the chaos of “pub. docs.” which had through a long course of years ac
cumulated in the Department of State.
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The treaty thus concluded, after more than
bama” Claims ^w0 mon^s °* i°rmal negotiation, was com

prehensive in its character. It consisted of a 
preamble and forty-three articles. The preamble and the arti
cles relating to the Alabama claims were as follows:

“The United States of America and Her Britannic Majesty, 
being desirous to provide for an amicable settlement of all 
causes of difference between the two countries, have for that 
purpose appointed their respective Plenipotentiaries, that is to 
say: The President of the United States, has appointed on the 
part of the United States as Commissioners in a Joint High 
Commission and Plenipotentiaries, Hamilton Fish, Secretary 
of State; Robert Cumming Schenck, Envoy Extraordinary and 
Minister Plenipotentiary to Great Britain; Samuel Nelson, an 
Associate Justice of the Supreme Court of the United States; 
Ebenezer Rockwood Hoar, of Massachusetts; and George 
Henry Williams, of Oregon; and Her Britannic Majesty on 
her part has appointed as her High Commissioners and Pleni
potentiaries, the Right Honourable George Frederick Samuel, 
Earl de Grey and Earl of Ripon, Yiscount Goderich, Baron 
Grantham, a Baronet, a Peer of the United Kingdom, Lord 
President of Her Majesty’s Most Honourable Privy Council, 
Knight of the Most Noble Order of the Garter, etc, etc.; the 
Right Honourable Sir Stafford Henry Northcote, Baronet, one 
of Her Majesty’s Most Honourable Privy Council, a Member 
of Parliament, a Companion of the Most Honourable Order of 
the Bath, etc., etc.; Sir Edward Thornton, Knight Commander 
of the Most Honourable Order of the Bath, Her Majesty’s 
Envoy Extraordinary and Minister Plenipotentiary to the 
United States of America; Sir John Alexander Macdonald, 
Knight Commander of the Most Honourable Order of the 
Bath, a Member of Her Majesty’s Privy Council for Canada, 
and Minister of Justice and Attorney General of Her Majesty’s 
Dominion of Canada; and Mountague Bernard, Esquire, 
Chichele Professor of International Law in the University of 
Oxford.

“ And the said Plenipotentiaries, after having exchanged 
their full powers, which were found to be in due and proper 
form, have agreed to and concluded the following articles:

“Article I.

“ Whereas differences have arisen between the Government 
of the United States and the Government of Her Britannic 
Majesty, and still exist, growing out of the acts committed by 
the several vessels which have given rise to the claims generic- 
ally known as the ‘Alabama Claims:’

“And whereas Her Britannic Majesty has authorized Her 
High Commissioners and Plenipotentiaries to express, in a
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friendly spirit, the regret felt by Her Majesty’s Government 
for the escape, under whatever circumstances, of the Alabama 
and other vessels from British ports, and for the depredations 
committed by those vessels:

“ Now, in order to remove and adjust all complaints and 
claims on the part of the United States, and to provide for the 
speedy settlement of such claims, which are not admitted by 
Her Britannic Majesty’s Government, the High Contracting 
Parties agree that all the said claims, growing out of the acts 
committed by the aforesaid vessels and generically known as 
the ‘Alabama Claims,’ shall be referred to a Tribunal of Arbi
tration to be composed of five Arbitrators, to be appointed in 
the following manner, that is to say: one shall be named 
by the President of the United States: one shall be named by 
Her Britannic Majesty; His Majesty the King of Italy shall 
be requested to name one; the President of the Swiss Con
federation shall be requested to name one; and His Majesty 
the Emperor of Brazil shall be requested to name one.

“In case of the death, absence or incapacity to serve of any 
or either of the said Arbitrators, or, in the event of either of 
the said Arbitrators omitting or declining or ceasing to act as 
such, the President of the United States, or Her Britannic 
Majesty, or His Majesty the King of Italy, or the President of 
the Swiss Confederation, or His Majesty the Emperor of Brazil, 
as the case may be, may forthwith name another person to act 
as Arbitrator in the place and stead of the Arbitrator originally 
named by such Head of a State.

“And in the event of the refusal or omission for two months 
after receipt of the request from either of the High Contracting 
Parties of His Majesty the King of Italy, or the President of 
the Swiss Confederation, or His Majesty the Emperor of Brazil, 
to name an Arbitrator either to fill the original appointment 
or in the place of one who may have died, be absent, or inca
pacitated, or who may omit, decline, or from any cause cease 
to act as such Arbitrator, His Majesty the King of Sweden 
and Norway shall be requested to name one or more persons, 
as the case may be, to act as such Arbitrator or Arbitrators.

“Article II.

“The Arbitrators shall meet at Geneva, in Switzerland, at 
the earliest convenient day after they shall have been named, 
and shall proceed impartially and carefully to examine and 
decide all questions that shall be laid before them on the part 
of the Governments of the United States and Hef Britannic 
Maj esty respectively. All questions considered by the Tribunal, 
including the final award, shall be decided by a majority of all 
the Arbitrators.

“Each of the High Contracting Parties shall also name one 
person to attend the Tribunal as its agent to represent it 
generally in all matters connected with the arbitration.



THE GENEVA ARBITRATION. 549
“Article III.

“The written or printed case of each of the two Parties, 
accompanied by the documents, the official correspondence, 
and other evidence on which each relies, shall be delivered in 
duplicate to each of the Arbitrators and to the agent of the 
other Party as soon as may be after the organization of the 
Tribunal, but within a period not exceeding six months from 
the date of the exchange of the ratifications of this Treaty.

“Article IY.
“Within four months after the delivery on both sides of the 

written or printed case, either Party may, in like manner, 
deliver in duplicate to each of the said Arbitrators, and to the 
agent of the other Party, a counter case and additional docu
ments, correspondence, and evidence, in reply to the case, 
documents, correspondence, and evidence so presented by the 
other Party.

“The Arbitrators may, however, extend the time for deliv
ering such counter case, documents, correspondence, and evi
dence, when, in their judgment, it becomes necessary, in conse
quence of the distance of the place from which the evidence 
to be presented is to be procured.

“If in the case submitted to the Arbitrators either Party 
shall have specified or alluded to any report or document in 
its own exclusive possession, without annexing a copy, such 
Party shall be bound, if the other Party thinks proper to apply 
for it, to furnish that Party with a copy thereof; and either 
Party may call upon the other, through the Arbitrators, to 
produce the originals or certified copies of any papers adduced 
as evidence, giving in each instance such reasonable notice as 
the Arbitrators may require.

“Article Y.
“ It shall be the duty of the Agent of each Party, within two 

months after the expiration of the time limited for the delivery 
of the counter case on both sides, to deliver in duplicate to 
each of the said Arbitrators and to the agent of the other 
Party a written or printed argument showing the points and 
referring to the evidence upon which his Government relies; 
and the Arbitrators may, if they desire further elucidation 
with regard to any point, require a written or printed state
ment or argument, or oral argument by counsel upon it; but 
in such case the other Party shall be entitled to reply either 
orally or in writing as the case may be.

“Article YI.
'“ In deciding the matters submitted to the Arbitrators they 

shall be governed by the following three rules, which are 
agreed upon by the High Contracting Parties as rules to be
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taken as applicable to the case, and by such principles of 
international law not inconsistent therewith as the Arbitrators • 
shall determine to have been applicable to the case:

“ Rules.
“A neutral Government is bound—
“ First, to use due diligence to prevent the fitting out, arm

ing, or equipping, within its jurisdiction, of any vessel which 
it has reasonable ground to believe is intended to cruise or to 
carry on war against a Power with which it is at peace; and 
also to use like diligence to prevent the departure from its 
jurisdiction of any vessel intended to cruise or carry on war as 
above, such vessel having been specially adapted, in whole or 
in part, within such jurisdiction, to warlike use.

u Secondly, not to permit or suffer either belligerent to make 
use of its ports or waters as the base of naval operations against 
the other, or for the purpose of the renewal or augmentation of 
military supplies or arms, or the recruitment of men.

u Thirdly, to exercise due diligence in its own ports and 
waters, and, as to all persons within its jurisdiction, to prevent 
any violation of the foregoing obligations and duties.

“ Her Britannic Majesty has commanded her High Commis
sioners and Plenipotentiaries to declare that Her Majesty’s 
Government cannot assent to the foregoing rules as a state 
ment of the principles of International Law which were in force 
at the time when the claims mentioned in Article I arose, but 
that Her Majesty’s Government, in order to evince its desire 
of strengthening the friendly relations between the two coun
tries and of making satisfactory provision for the future, agrees 
that in deciding the questions between the two countries aris
ing out of those claims, the Arbitrators should assume that 
her Majesty’s Government had undertaken to act upon the 
principles set forth in these rules.

“ And the High Contracting Parties agree to observe these 
rules as between themselves in future, and to bring them to 
the knowledge of other maritime Powers, and to invite them 
to accede to them. •

“ Article YII.

“The decision of the Tribunal shall, if possible, be made 
within three months from the close of the argument on both 
sides.

“ It shall be made in writing and dated, and shall be signed 
by the Arbitrators who may assent to it.

u The said Tribunal shall first determine as to each vessel 
separately whether Great Britain has, by any act or omission, 
failed to fulfil any of the duties set forth in the foregoing three 
rules, or recognized by the principles of international law not 
inconsistent with such rules, and shall certify such fact as to
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each of the said vessels. In case the Tribunal find that Great 
Britain has failed to fulfil any duty or duties as aforesaid, it 
may, if it think proper, proceed to award a sum in gross to be 
paid by Great Britain to the United States for all the claims 
referred to it; and in such case the gross sum so awarded 
shall be paid in coin by the Government of Great Britain to 
the Government of the United States, at Washington, within 
twelve months after the date of the award.

“ The award shall be in duplicate, one copy whereof shall be 
delivered to the agent of the United States for his Govern
ment, and the other copy shall be delivered to the agent of 
Great Britain for his Government.

“Article VIII.

“ Each Government shall pay its own agent and provide for 
the proper remuneration of the counsel employed by it and 
of the Arbitrator appointed by it, and for the expense of pre
paring and submitting its case to the Tribunal. All other 
expenses connected with the arbitration shall be defrayed by 
the two Governments in equal moieties.

“Article IX.

“ The Arbitrators shall keep an accurate record of their pro
ceedings, and may appoint and employ the necessary officers to 
assist them.

. “Article X.
“ In case the Tribunal finds that Great Britain has failed to 

fulfil any duty or duties as aforesaid, and does not award a sum 
in gross, tlie High Contracting Parties agree that a Board of 
Assessors shall be appointed to ascertain and determine what 
claims are valid, and what amount or amounts shall be paid by 
Great Britain to the United States on account of the liability 
arising from such failure, as to each vessel, according to the 
extent of such liability as decided by the Arbitrators.

“The Board of Assessors shall be constituted as follows: 
One member thereof shall be named by the President of the 
United States, one member thereof shall be named by Her 
Britannic Majesty; and one member thereof shall be named by 
the Representative at Washington of His Majesty the King 
of Italy; and in case of a vacancy happening from any cause 
it shall be filled in the same manner in which the original 
appointment was made.

“As soon as possible after such nominations the Board of 
Assessors shall be organized in Washington, with power to 
hold their sittings there, or in Xew York, or in Boston. The 
members thereof shall severally subscribe a solemn declaration 
that they will impartially and carefully examine and decide, to 
the best of their judgment and according to justice and equity,
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all matters submitted to them, and shall forthwith proceed, 
under such rules and regulations as they may prescribe, to 
the investigation of the claims which shall be presented 
to them by the Government of the United States, and shall 
examine and decide upon them in such order and manner as 
they may think proper, but upon such evidence or information 
only as shall be furnished by or on behalf of the Governments 
of the United States and of Great Britain respectively. They 
shall be bound to hear on each separate claim, if required, one 
person on behalf of each Government, as counsel or agent. A 
majority of the Assessors in each case shall be sufficient for a 
decision.

“The decision of the Assessors shall be given upon each 
claim in writing, and shall be signed by them respectively and 
dated.

“Every claim shall be presented to the Assessors within 
six months from the day of their first meeting, but they may, 
for good cause shown, extend tbe time for the presentation of 
any claim to a further period not exceeding three months.

“The Assessors shall report to each Government at or before 
the expiration of one year from the date of their first meeting 
the amount of claims decided by them up to the date of such 
report; if further claims then remain undecided, they shall 
make a further report at or before the expiration of two years 
from the date of such first meeting; and in case any claims 
remain undetermined at that time, they shall make a final 
report within a further period of six months.

“The report or reports shall be made in duplicate, and one 
copy thereof shall be delivered to the Secretary of State of 
the United States, and one copy thereof to the Representative 
of Her Britannic Majesty at Washington.

“All sums of money which may be awarded under this Article 
shall be payable at Washington, in coin, within twelve months 
after the delivery of each report.

“The Board of Assessors may employ such clerks as they 
shall think necessary.

“The expenses of the Board of Assessors shall be borne 
equally by the two Governments, and paid from time to time, 
as may be found expedient, on the production of accounts cer
tified by the Board. The remuneration of the Assessors shall 
also be paid by the two Governments in equal moieties in a 
similar manner.

“Article XI.

“ The High Contracting Parties engage to consider the result 
of the proceedings of the Tribunal of Arbitration, and of the 
Board of Assessors, should such Board be appointed, as a full, 
perfect, and final settlement of all the claims hereinbefore 
referred to; and further engage that every such claim, whether 
the same mayor may not have been presented to the notice of, 
made, preferred, or laid before the Tribunal or Board, shall,
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from and after the conclusion of the proceedings of the Tribunal 
or Board, be considered and treated as finally settled, barred, 
and thenceforth inadmissible.”

_ Besides the Alabama claims, the treaty set-
^inciuded^8 ^emeilt included the claims of citizens of the 

U 6 United States (other than the Alabama claims) 
and of subjects of Great Britain growing out of the civil war 
in the United States (Articles XII.-XVII.); the Xorth Atlan
tic fisheries (Articles XVIII.-XXV., XXXII., XXXIII.); the 
navigation of certain rivers and canals and of Lake Michigan 
(Articles XXVI.-XXVIII.); the system of bonded transit 
(Articles XXIX., XXX., XXXIII.); certain features of the 
coasting trade (Articles XXX., XXXIII.); the exemption from 
duty of lumber cut on American territory watered by the St. 
John and floated down that river to the United States (Article 
XXXI.), and the San Juan boundary (Articles XXXIY-XLII). 
The forty-third article related to the exchange of ratifications.

On the 10th of May the treaty was sent to 
Approval of the ^ genate and, together with the protocols 

of the proceedings of the joint high commis
sion, was referred to the Committee on Foreign Relations.1 
Of this committee Simon Cameron was now chairman, having 
been substituted for Mr. Sumner in that position in the preced
ing March. Mr. Sumner, however, cast his vote for the treaty. 
Indeed, an examination of its provisions in relation to the 
Alabama question will show that they substantially meet the 
requirements of his speech on the Johnson-Clarendon conven
tion. They contain an expression of regret “for the escape, 
under whatever circumstances, of the Alabama and other 
vessels from British ports, and for the depredations committed 
by those vessels;” they embrace a definition of the rules of 
maritime neutrality; and they secure, at least as they were 
construed by the Government of the United States, an arbitral 
adjustment of all claims, whether individual or national, 
“growing out of acts committed by the aforesaid vessels, and 
generically known as the Alabama claims.” The British com
missioners, though their government had ordered them to 
leave Washington “as soon as possible after the treaty was 
signed,” deemed it prudent to await the discussions of the

1 The text of the treaty was surreptitiously published in the New York 
Tribune on the morning of the 11th of May. (S. Rep. 2, 42 Cong., special 
sess.)
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Senate upon it.1 It was formally approved by that body on 
the 24th of May.

The successful conclusion of the negotiations 
Sensation of Relief, brought a sensation of relief in England as well 

as in the United States. Mr. Moran, the charge 
d’affaires ad interim of the United States at London, wrote, on 
the 25th of May, that there was the most widespread feeling in 
regard to the treaty as a measure to close all sources of dispute 
between the two countries. He said there would be “some 
opposition to the convention on the part of Lord Bussell,” but 
that it would be “rather personal than a matter of principle;” 
arid that nothing he could say would prevent the acceptance 
of the treaty.2

Criticism of the 
Treaty.

But while Lord Bussell was more radical 
than others in his hostility to the treaty, he 
was not alone in England in his criticism of 

it. It was suggested that the second of the three rules of 
neutral duty which it prescribed, forbidding a neutral “to 
permit or suffer either belligerent to make use of its ports or 
waters * * * f0r the purpose of the renewal or augmenta
tion of military supplies or arms,” would prevent the sale by a. 
neutral, or in a neutral country, of arms and other military 
supplies in the ordinary course of commerce. The apprehen
sions on this subject, which were shared by Sir Bounded 
Palmer, were deemed so serious as to lead Earl de Grey to 
bring thematter unofficially to the attention of General Schenck, 
who had then assumed charge of the American legation in Lon- 
don.3 Mr. Fish, however, met the suggestion by declaring that 
the President understood and insisted that the rule did not 
prevent the open sale of arms or military supplies in the ordi
nary course of commerce, as they were sold to the United States 
in England during the civil war, or in the United States or in 
England during the Franco-German war; and hp said that the 
United States, in bringing the rules to the knowledge of other 
powers and asking their assent to them, as the contracting 
parties had agreed to do, would insist that such was their 
proper meaning.4

1 Life, etc., of Sir Stafford Northcote, 16, 23.
2 MSS. Dept, of State.
3 Telegram, General Schenck to Mr. Fish, June 9, 1871. The ministry 

had received notice that they would bo interrogated in Parliament on this 
point.

4 Telegram, Mr. Fish to General Schenck, June 10,1871.
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, But the priucipal ground of attack upon

^Three Rules ^reaty was declaration it contained by
’ the British commissioners, that the rules of 

neutrality which it set forth, not only for the regulation of the 
future conduct of the contracting parties, but also for the 
determination of Great Britain’s liability for the Alabama 
claims, were not assented .to by Her Majesty’s Government as 
a statement of principles of international law in force at the 
time when the claims arose. On the 12th of June 1871 Earl 
Bussell moved, in the House of Lords, that an address be 
presented to Her Majesty praying that she would be pleased 
“ not to sanction or to ratify any convention for the settlement 
of the Alabama claims,” by which Her Majesty would u approve 
of any conditions, terms, or rules by which the arbitrator or 
abitrators” would “ be bound, other than the law of nations 
and the municipal law of the United Kingdom existing and in 
force at the period of the late civil war in the United States 
when the alleged depredations took place.” He declared that 
to pay compensation for acts which were not against the law 
of nations at the time of their commission looked like “ paying 
a sort of tribute in order to buy peace.” He also criticised the 
provisions of the treaty relating to the fisheries, as well as the 
omission to provide for the adjustment of claims for the Fenian 
outrages.

On the other hand, Earl Granville declared that the three 
rules were completely covered by the then recent act amend
ing the British neutrality laws. This act, he said, even went 
further than the rules; nor was there any country in the world 
that had a “ greater interest” than Great Britain “ in escaping 
such depredations as were committed by the Alabama.” Earl 
Derby thought that the treaty was a poor one, but that it 
should be accepted as an accomplished fact. Earl de Grey 
considered that the government had “ accomplished a signal 
benefit in binding the American government by rules” which 
were “ just and reasonable in themselves, and from which, in 
case of future wars, * * * no country on the face of the
earth” was “ likely to derive so much benefit as England her
self.” After further debate the motion of Earl Bussell was 
put, and was negatived without a division. The Times, com
menting on the debate, said that the conclusion which must 
be come to, after this full discussion, was that “the solid ad
vantages” to be derived from the treaty greatly overbalanced 
its deficiencies.1

1 June 13, 1871.
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Personnel of the Ar
bitration.

On the 4th of August 1871 Sir C. Addersley moved in the 
House of Commons for the production of copies of any instruc
tions given by Her Majesty’s ministers to the commissioners 
at Washington during the negotiations. This motion was 
withdrawn after a debate in which the treaty was defended 
by Mr. Gladstone, Sir Stafford Northcote, and Sir Roundell 
Palmer. In regard to the three rules, Sir Roundell said that 
he did not think that they went beyond the liability imposed 
on Great Britain by her own municipal law.1

On the 11th of August Earl Granville an
nounced that the preparation of the British 
Case had been confided to the Lord Chancel

lor, who would be assisted by Lord Tenterden and Professor 
Bernard; that Sir Koundell Palmer had consented to act as 
counsel, and that Sir Alexander Cockburn had consented to 
act as British arbitrator.2 While Sir Koundell Palmer ap
peared alone as British counsel, Mr. Mountague Bernard and 
Mr. Cohen sat by his side at the counsels’ table at Geneva, 
and “the hand of the latter was apparent in the estimates and 
exhibits presented to the tribunal to guide them in the deter
mination of the damages awarded to the United States.”3 
Lord Tenterden was appointed as agent for Great Britain.4

The preparation of the American Case was intrusted to Mr. 
J. C. Bancroft Davis, who was selected for the post of agent 
of the United States. Mr. Charles Francis Adams was ap
pointed American arbitrator.5 Mr. William M. Evarts, Mr. 
Caleb Cushing, and Mr. Morrison R. Waite, afterward Chief

1 The Times, August 5, 1871. Sir Roundell Palmer, whose opinion on the 
subject derived a double weight from his great abilities and his connec
tion with the British Government during the civil war in the United 
States, said that the “substance of the obligation” imposed by the three 
rules, “as distinct from its foundation and origin,” did not materially 
differ from that imposed by the municipal law ot England as it was inter
preted and understood by the government, and as the government actually 
and in good faith at the time undertook to execute it. (Hansard, CCVIII. 
894.) In the course of his speech Sir Roundell Palmer made some criti
cisms on the Johnson-Clarendon convention, to which Mr. Johnson pub
lished a reply. (A Reply to a Recent Speech of Sir Roundell Palmer on 
the Washington Treaty and the Alabama Claims: Baltimore, 1871.)

2The Times, August 12, 1871; For. Rel. 1871, pp. 480, 484, 493, 494.
3 Cushing’s Treaty of Washington, 96.
4 Earl Granville to General Schenck, November 16, 1871, MSS. Dept, of 

State.
6 For. Rel. 1871, p. 494.
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Justice of the United States, acted as American counsel.1 Mr. 
B. B. Curtis was also invited to act as counsel for the United 
States, but he was unable to accept.2 Counsel were instructed 
to secure, if possible, the award of a sum in gross.

According to the treaty there were to be, in 
Neutral Arbitrators, addition to the arbitrators of the United States 

and Great Britain, three neutral arbitrators, 
of whom the King of Italy, the President of the Swiss Confed
eration, and the Emperor of Brazil were each to be requested 
to name one.3 The King of Italy named Count Frederic Sclopis, 
of Salerano, minister of state, “a member of an eminent Pied
montese family, a senator of Italy, a distinguished judge, a 
learned lawyer, a man of letters, whose name and reputation 
were European.” Among ’his numerous writings on jurispru
dence is the Storio della Legislazione Italiana, a voluminous 
work, in which the successive stages of the medieval and 
modern legislation of the various States of Italy are exhibited. 
In person Count Sclopis “was tall beyond the ordinary height, 
noble, and commanding. In character he was firm, independ
ent, upright, truthful. In manners he was a model for all 
gentlemen.”4

The President of the Swiss Confederation named Mr. Jacques 
Staempfli, a German Swiss of the canton of Berne, an advo
cate, journalist, and statesman, a member of the council of 
state, a representative of Berne in the Diet, and three times 
President of the Swiss Confederation. “His theory of execu
tive action was characteristic of the man, namely, 4 When peril 
is certain, it is better to advance to meet it rather than timidly 
to await its approach.7 In fine, 'preparation and decision77 were 
“ the distinctive traits of all the official acts of Mr. Staempfli.”5

The Emperor of Brazil named Marcos Antonio d7Araujo, 
Baron d’ltajuba, who was in early life a member of the faculty 
of law of Olinda. Having been appointed consul-general of 
Brazil in the Hanse Towns, he successively held the offices of

1 For instructions to counsel, see Mr. Fish to Mr. Cushing, December 8, 
1872, For. Rel. 1872, part 2, II. 414; instructions to agent, id. 414.

2 Cushing's Treaty of Washington, 95.
3 For identic notes requesting the appointment of the neutral arbitrators, 

see For. Rel. 1871, pp. 450-452.
4 Mr. Fish and the Alabama Claims, 84; Cushing's Treaty of Washing

ton, 79; Larousse, xiv. 409.
5 Cushing's Treaty of Washington, 80-81.
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minister or envoy at Hanover, Copenhagen, and Berlin; and 
at the time of his appointment as arbitrator he was envoy 
extraordinary and minister plenipotentiary of Brazil at Paris. 
During the progress of the arbitration he was invested by his 
Emperor with the title of Viscount.1 2

u This account of the personnel of the arbitration would be 
imperfect without the mention of the younger but estimable 
persons who constituted the staff of the formal representatives 
of the two governments, namely: on the part of the United 
States Mr. C. C. Beaman, as solicitor, and Messrs. Brooks 
Adams, John Davis, F. W. Hackett, W. F. Peddrick, and Ed
ward T. Waite, as secretaries; and on the part of Great Brit
ain, in the latter capacity or as translators, Messrs. Sanderson, 
Markheim, Villiers, Langley, and'Hamilton.’7 2 Mr. Beaman 
assisted Mr. Davis by arranging, under the latter’s general 
direction, the evidence presented with the American case 
respecting the national and individual claims.3 * * *

On the 2d of December 1871 Mr. Davis ar-
Arrangement of the rjve(j ju parjs where he found Lord Tenterden.

Preliminaries. 7
On the 4th each of them, in his capacity as

agent, addressed notes to the several arbitrators notifying 
them of the wish of his government that the conferences might 
begin on the 15th of December. On the 13th Mr. Davis and 
Lord Tenterden set out from Paris for Geneva in company with 
Mr. Adams and Sir Alexander Cockburn. On the way they 
discussed the organization of the tribunal and arranged the 
preliminaries.

1 Cushing's Treaty of Washington. 85. “ He possessed/' said Mr. Cush
ing, “courteous and attractive manners, intelligence disciplined by long 
experience of men and affairs, instinctive appreciation of principles and 
facts, and the ready expression of thought in apt language, hut without 
the tendencjr to run into the path of debate or exposition which appeared 
in the acts of some of his collagues of the tribunal of arbitration.

“In comparing Mr. Staempfli, with his deep-brown complexion, his 
piercing dark eyes, his jet black hair, his quick but suppressed manner, 
and the Viscount of Itajuba, with his fair complexion and his air of gen
tleness and affability, one having no previous knowledge of their respec
tive origins would certainly attribute that of the former to tropical and 
passionate America, and that of the latter to temperate and calm-blooded 
Europe."

2 Cushing's Treaty of Washington, 97.
3 Report of Mr. Davis, September 21, 1872, For. Rel. 1872, part 2, IV. 2;

Mr. Davis to Mr. Fish, November 13, 1871, For. Rel. 1872, part 2, IV. 413.
Mr. Beaman published in March, 1871, a volume entitled “The National
and Private Alabama Claims and their Final and Amicable Settlement,"
in which he presented a basis of possible adjustment.
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On the afternoon of the 15th of December 

°ArHtrationh0 proceedings of the arbitration were begun 
’ by the informal examination of the powers of 

the arbitrators, which were found to be in due form. The 
scene of the meeting was the Hotel de Vi-lle, which the cantonal 
government of Geneva had placed at the disposal of the 
tribunal. In the hall of this building, known as the “ Salle 
des Conferences,” the meetings of the arbitrators were held 
and the great questions submitted to them decided.

After the examination of the arbitrators’ full
C0Upresident;S ** Powers> Mr. sa^ as nejther he nor

Sir Alexander Cockburn could preside, it had 
been thought advisable to invite the gentleman next in rank, 
in the order named in the treaty, to preside over the meetings 
of the tribunal. Sir Alexander Cockburn seconded the pro
posal, not only, as he said, for the reason given by Mr. Adams, 
but also because Count Sclopis was one of the most illustrious 
jurists of Europe. Count Sclopis then took the chair, and in 
returning his thanks he expressed the belief that “the meet
ing of the tribunal indicated of itself the impression ot new 
direction on the public policy of nations the most advanced in 
civilization, and the commencement of an epoch in which the 
spirit of moderation and the sentiment of equity were beginning 
to prevail over the tendency of old routines of arbitrary vio
lence or culpable indifference. He signified regret that the 
pacific object of the congress of Paris had not been seconded by 
events in Europe. He congratulated the world that the states
men who directed the destinies of Great Britain and the United 
States, with rare firmness of conviction and devotion to the 
interests of humanity, resisting all temptations of vulgar 
ambition, had magnanimously and courageously traversed in 
peace the difficulties which had divided them both before and 
since the conclusion of the treaty. He quoted approvingly 
the opinion expressed by Mr. Gladstone, on the one hand, and 
by President Washington, on the other, in commendation of 
the policy of peace, of justice, and of honor in the conduct 
of nations. And he proclaimed in behalf of his colleagues, as 
well as of himself, the purpose of the tribunal, acting some
times with the large perception of statesmen, sometimes with 
the scrutinizing eye of judges, and always with a profound 
sentiment of equity and with absolute impartiality, thus to 
discharge its high duty of pacification as well as of justice 
to the two governments.”1

1 Cushing’s Treaty of Washington, 77.



560 INTERNATIONAL ARBITRATIONS.

After the discourse of Count Sclopis, Mr.
Appointment of Sec- ^iexan(jer Pavrot, of Berne, was named by 

retarv ' 7 v
‘ Mr. Staempfli, on the request of the arbitra

tors, as secretary to the tribunal.
Mr. Davis and Lord Tenterden then, with 

Presentation of j^entjc notes, presented the cases of their
respective governments, and the tribunal 

“ directed that the respective counter cases, additional docu
ments, correspondence, and evidence called for or permitted 
by the fourth article of the treaty should be delivered to the 
secretary of the tribunal at the hall of the conference in 
the Hotel de Ville at Geneva, for the arbitrators and for the 
respective agents, on or before the 15th day of April next.”1 
On the 16th of December the tribunal met again, and adjourned 
till the 15th of the following June, unless sooner convened by 
the secretary.2 3 Writing con Aden tially to Mr. Fish after this 
adjournment, Mr. DaAds said: “Thus far everything looks 
well. The arbitrators are evidently impressed with the gravity 
of the questions submitted to them, and approach the work 
with a desire and purpose of dealing justly with both parties. 
We can wish for nothing better than this.”p>

The Case of the United States opened with 
an introductory chapter, in which the provi
sions of the treaty relating to the Alabama 

claims were set forth, together with the statements in the pro
tocols of the joint high commission in regard to the negotiations.

The second chapter was entitled, “The un
Chapter on British friendly course pursued by Great Britain 

Unfriendliness. J J
toward the United States from the outbreak 

to the close of the insurrection.” On the 6tli of November 
1860 Abraham Lincoln was, said the Case of the United States, 
elected President of the United States in strict conformity 
with the provisions of the Constitution and laws of the 
country, on a platform which declared “that the normal condi
tion of all the territory of the United States” was “that of 
freedom,” and which denied “the authority of Congress, of a 
Territorial legislature, or of any individuals, to give legal exist
ence to slavery in any Territory of the United States,” the 
word “Territory” being here used in the sense of an incipient

Case of the United 
States.

1 Protocol, For. Rel. 1872, part 2, IV. 16.
2 Id. 17.
3 December 16, 1871, MSS. Dent, of State.
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political organization which might at some future time become 
a State. Soon afterward the people of South Carolina, through 
a State convention, declared their purpose to secede from the 
Union on the ground that the party about to come into power 
had announced that the South should be “ excluded from the 
common territory.” The State of Alabama, on the 11th of Jan
uary 1861, through a convention in which the vote stood 61 
yeas to 39 nays, followed the example of South Carolina, giving 
as the reason that the election of President Lincoln “by a 
sectional party, avowedly hostile to the domestic institutions 
(i. e., slavery) of Alabama,” was “ a political wrong of an insult
ing and menacing character.” The State of Georgia, after a 
much greater struggle, took the same course, the final vote 
being 208 yeas to 89 nays. Florida, Mississippi, Louisiana, 
and Texas each framed an ordinance of secession from the Union 
before the 4th of February, in each case with more or less 
unanimity. On that day representatives from some of the 
States which had attempted to go through the form of seces
sion, and representatives from the State of North Carolina, 
which had not at that time attempted it, met at Montgomery, 
in the State of Alabama, for the purpose of organizing a pro
visional government, and elected Jefferson Davis as the pro
visional president and Alexander H. Stephens as provisional 
vice-president of the proposed confederation. Jefferson Davis, 
in accepting this office, on the 18th of February made a speech 
in which the perpetuation of slavery was virtually admitted to 
be the cause of the secession movement; and Mr. Stephens 
explicitly declared that the “corner stone” of the new govern
ment rested upon “the great truth” that the negro was “not 
equal to the white man,” and that slavery was “his natural 
aud moral condition.” No other State passed ordinances of 
secession till after the fall of Fort Sumter. Before that time 
the people of Tennessee and Missouri voted by large major
ities against secession; and in the States of North Carolina 
and Virginia conventions were called which were known to be 
opposed to the movement in South Carolina and the six States 
bordering on the Gulf of Mexico, and which were still in ses
sion when some of the events subsequently referred to took 
place. A large minority, if not a majority, of the people of 
the slave States known as Border States and of the mountain
ous parts of the six States known as tbe Gulf States did not 
desire separation. Their feelings were expressed in a speech 

5627------36
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made by Mr. Stephens in the Georgia convention, before that 
State passed the ordinance of secession and two months before 
he accepted office at Montgomery, in which lie declared that 
the secession movement was without a “plea of justification,” 
and challenged anyone to name “one governmental act of 
wrong, deliberately and purposely done by the government of 
Washington,” of which the South had “a right to complain.” 
On the 9th of March, after the inauguration of President Lin
coln, Mr. Dallas, then minister of the United States at London, 
was instructed to communicate to Lord Russell, Her Majesty’s 
principal secretary of state for foreign affairs, the inaugural 
address of the President, and assure him that the President 
entertained full confidence in the speedy restoration of the 
harmony and unity of the government. On the 9th of April 
Mr. Dallas, complying with these instructions, pressed upon 
Lord Russell the importance of England aud Prance abstain
ing, “at least for a considerable time, from doing what, by 
encouraging groundless hopes, would widen a breach still 
thought capable of being closed.” Lord Russell replied that the 
coming of Mr. Adams, Mr. Dallas’s successor, “would doubt
less be regarded as the appropriate aud natural occasion for 
finally discussing and determining the question.” The attack 
on Fort Sumter, made by order of the government at Mont
gomery, ended in the surrender of the garrison on the 13th of 
April. On the loth the President issued a proclamation, call
ing out the militia and convening an extra session of Congress 
on the 4th of the approaching July. On the 17tli of.April Mr. 
Jefferson Davis gave notice that letters of marque would be 
granted by the government at Montgomery. On the 19th Presi
dent Lincoln issued a proclamation declaring that a blockade 
of the ports within the States of South Carolina, Georgia, 
Alabama, Florida, Mississippi, Louisiana, and Texas would 
be established for the purpose of collecting the revenue in 
the disturbed part of the country, aud for the protection 
of the public peace, aud of the lives and properties of quiet and 
orderly citizens, until Congress should assemble.

As the issuance of President Lincoln’s proc- 
Recognition of Bel- lamation 0f blockade on the 19th of April had 

ligerency. repeatedly been asserted as the reason why 
Her Majesty’s government was induced to confer upon the 
insurgents in the South the status of belligerents, the Case 
of the United States proceeded to argue that this assertion 
was erroneous. Before any armed collision had taken place
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there existed, said the Case, an understanding between the 
British and French governments, with a view to secure a simul
taneous and identical course of action on American questions. 
When the news of the bloodless attack upon Fort Sumter 
became known in Europe, Her Majesty’s government appa
rently assumed that the time had come for the joint action 
which had previously been agreed upon; and without waiting 
to learn the purposes of the United States, it announced its 
intention to take the first step by recognizing the insurgents 
as belligerents. No complete official copy, declared the Ameri
can Case, of the President’s proclamation of blockade was 
received by the British Government before the afternoon of the 
11th of May 1861, ten days after Lord Bussell had decided to 
award the rights of belligerency on the ocean to the insur
gents, eight days after the subject had been referred to the 
law officers of the Crown for their opinion, and five days after 
the decision of Her Majesty’s government upon that opinion 
had been announced in the House of Commons. Mr. Adams 
arrived in London on the evening of the 13th of May, and in 
spite of Lord Bussell’s voluntary promise to Mr. Dallas, the 
Queen’s proclamation of neutrality was issued on the morning 
of that day. It was, said the Case of the United States, a 
measure taken at a time when Her Majesty’s government was 
by no means certain, as was shown by speeches in Parliament 
and diplomatic correspondence, that there was a war in the 
United States; and it was taken in full view, as shown by offi
cial documents, of the effect that it would have in promoting 
the secessionist movement. The United States, said the Case, 
had made this review with no purpose of questioning the sov
ereign right of Great Britain to determine for herself whether 
the facts at that time justified the recognition of the insurgents 
as belligerents, but because they had been forced to conclude, 
from all the circumstances, that Her Majesty’s government, in 
acting upon such imperfect information as it possessed, and 
in counseling France to take the same course, u was actuated at 
that time by a conscious unfriendly purpose toward the United 
States.”

Nor did this precipitate and unfriendly act, 
The Declaration of ga|^ ^lie Qase 0f the United States, go forth

' alone. On the 6th of May 1861, five days be- * 
fore the receipt of the authentic copy of the President’s proc
lamation, Lord John Bussell instructed Lord Cowley, the 
British ambassador at Paris, to ascertain whether the imperial



564 INTERNATIONAL ARBITRATIONS.

government was disposed to make a joint endeavor with Her 
Majesty’s government to obtain from each of the “ belliger
ents” a formal recognition of the second and third articles of 
the Declaration of Paris.1 11 This proposition, which was concur
red in by the imperial government, to open direct negotiations 
with the insurgents, was the second step in the joint action 
which had been agreed upon. Care was taken to prevent the 
knowledge of it from reaching the Government of the United 
States. On the 18th of May Lord Lyons, tbe British minister 
at Washington, was instructed to encourage the Government 
of the United States in any disposition which it might evince to 
recognize the Declaration of Paris in regard to privateering; 
but he was told that Her Majesty’s government could not accept 
the renunciation of privateering on the part of the Government 
of the United States if it was coupled with the condition that 
Her Majesty’s government should enforce its renunciation on 
the Confederate States, either by denying their right to issue 
letters of marque, or by interfering with the belligerent opera
tions of vessels bolding from them such letters of marque; and 
the instructions closed by directing Lord Lyons to take such 
means as he might judge most expedient to transmit to the 
British consul at Charleston or New Orleans a copy of a pre
vious dispatch of the same day, in order that it might be com
municated to Mr. Jefferson Davis at Montgomery. These 
instructions were not to be shown to Mr. Seward, but a copy 
was to be shown to Mr. Jefferson Davis. Such a use of the 
British legation at Washington for such a purpose was, said 
the Case, perhaps an act which the United States would have 
been justified in regarding as a cause of war. It was, to say 
the least, an abuse of diplomatic duties and a violation of the 
duties of a neutral.

On the 5th of July Lord Lyons sent a copy of his instruc
tions to Mr. Bunch, the British consul at Charleston, and ad
vised him not to go to Richmond, but to communicate through

1 The four rules of the Declaration of Paris, of 1856, are as follows:
111. Privateering is, and remains abolished.
“ 2. The neutral flag covers enemy's goods, with the exception of con

traband of war.
“3. Neutral goods, with the exception of contraband of war, are not 

liable to capture under the enemy's flag.
“ 4. Blockades, in order to be binding, must be effective; that is to say, 

maintained by a force sufficient really to prevent access to the coast of the 
enemy.”
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the governor of the State of South Carolina. Mr. Bunch at 
once put himself and his French colleague in communication 
with a gentleman who was well qualified to serve that pur
pose, but who was not the governor of South Carolina. This 
gentleman proceeded to Richmond, with Lord Lyons’s letters 
and Lord Russell’s dispatch, and while there secured the pas
sage in the insurgent congress t)f resolutions, partly drafted 
by Mr. Jefferson Davis, which declared a purpose to observe 
the second and third rules of the Declaration of Paris, but to 
maintain the right of privateering, which had been abolished 
by the first rule. In communicating this result to Lord Lyons 
Mr. Bunch said that the wishes of Her Majesty’s government 
u would seem to have been fully met,” as no proposal was made 
that the Confederate government should abolish privateering. 
It could not fail to be observed, said the Case of the United 
States, that the practical effect of this diplomatic effort to 
secure the assent of the United States to all the rules of the 
Declaration of Paris, which the parties to that declaration 
had agreed to maintain as a whole and indivisible, while the 
insurgent privateers were to be protected and their devasta
tion legalized would, if it had been successful, have been the 
destruction of the commerce of the United States or its trans
fer to the British flag, and the disarming of a principal weapon 
of the United States on the ocean, should a continuation of 
this course unhappily force the United States into a war with 
Great Britain.

The partial purpose disclosed in the first 
Trent Case. official act of the British Government after

the issuance of the proclamation of neutrality 
was, continued the Case of the United States, also shown in 
the conduct of that government a few months later in its per
emptory demands and its ostentatious warlike preparations 
in the case of Mason and Slidell, even after Her Majesty’s gov
ernment had received the assurance, promptly given by the 
United States, that the act of its naval officer was unauthorized. 
Such conduct formed a signal contrast with the course of Earl 
Russell in respect to Confederate cruisers, contracted for and 
fitted out in British ports, even after overwhelming proof of 
their complicity was laid before him.
^ . . The feeling of personal unfriendliness to ward

xpressions of Public tlie -[Jnited States in the leading members of
the British Government was shown, said the 

American Case, by their public utterances during a large part,
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or the whole, of the period covered by the commission or omis
sion of the acts complained of. Thus, iu a public speech made 
at Newcastle on October 14, 1861, and printed in the London 
Times of October 16, Earl Russell declared that the contest in 
the United States was not upon the question of slavery, but 
between parties who were contending, the one for empire and 
the other for independence. As late as February 5, 1863, he 
declared, in the House of Lords, that there would be one end 
of the war that would prove a calamity to the United States 
and to the world, and especially to the negro race, and “that 
would be the subjugation of the South by the North.” Mr. 
Gladstone, then chancellor of the exchequer, in a speech at 
Newcastle on the 7th of October 1862, declared that the suc
cess of the Southern States, so far as regarded their separa
tion from the North, might be anticipated with certainty. In 
a debate in the House of Commons on the 27th of March 1863, 
Mr. Laird, the builder of the Alabama, declared, amid pro
longed cheering by a large portion of the House, that he would 
rather be handed down to posterity as the builder of a dozen 
Alabamas than as a man who (referring to Ml*. Bright) applied 
himself to “cry up the institutions of another country” (mean
ing the United States), which, when they came to be tested, 
were “of no value whatever, and which reduced liberty to an 
utter absurdity.” Various other expressions, some of Lord 
Palmerston and of other members of H er Majesty’s government, 
were cited as showing feelings which could not but have influ
enced the course of that government, and induced it to look 
with disfavor upon efforts to repress the attempts of British sub
jects and other persons to violate the neutrality of British soil 
and waters in favor of the Confederates. Lord Westbury, 
who was appointed Lord High Chancellor on the death of Lord 
Campbell in June 1861, declared in the House of Lords in 
1868, in regard to the claims of the United States, that uthe 
animus icith which the neutral poivers acted was the only true 
criterion.” “ Such is the use,” said the American Case, “ which 
the United States ask this tribunal to make of the foregoing 
evidence of the unfriendliness and insincere neutrality of the 
British cabinet of that day. When the leading members of 
that cabinet are thus found counseling in advance with France 
to secure a joint action of the two governments, and assenting 
to the declaration of a state of war between the United States 
and the insurgents before they could possibly have received
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intelligence of tlie purposes of the government of the United 
States; when it is seen that the British secretary of state for 
foreign affairs advises the representatives of the insurgents as 
to the course to be pursued to obtain the recognition of their 
independence, and at the same time refuses to await the arrival 
of the trusted representative of the United States before decid
ing to recognize them as belligerents; when he is found opening 
negotiations through Her Majesty’s diplomatic representative 
at Washington with persons in rebellion against the United 
States; when various members of the British cabinet are seen 
to comment upon the efforts of the Government of the United 
States to suppress the rebellion in terms that indicate a strong 
desire that those efforts should not succeed, it is not unreason
able to suppose that, when called upon to do acts which might 
bring about results in conflict with their wishes and convic
tions, they would hesitate, discuss, delay, and refrain—in fact, 
that they would do exactly what in the subsequent pages of 
this paper it will appear that they did do.”

In the third chapter the Case of the United
Neutral Duties. States discussed “the duties which Great 

Britain, as a neutral, should have observed 
toward theUnited States.” Great Britain had herself acknowl
edged, by her foreign-enlistment act of 1819, as well as by other 
governmental acts, her obligation to discharge the duties of 
neutrality. The acts which, if committed within tbe territory 
of a neutral, were to be regarded as violations of its interna
tional duties were enumerated in sections 2, 5, 6, 7, and 8 of 
that statute, which, said the Case, recognized the following as 
acts that ought to be prevented in neutral territory in time 
of war:

“ 1. The recruitment of subjects or citzens of the neutral, to be 
employed in the military or naval service of a foreign govern
ment or of persons assuming to exercise the powers of gov
ernment over any part of foreign territory; or the acceptance 
of a commission, warrant, or appointment for such service by 
such persons; or the enlisting or agreeing to enlist in such 
service; the act in each case being done without the leave or 
license of the sovereign. ^

“ 2. The receiving on board a vessel, for the purpose of trans
porting from a neutral port, persons who may have been so 
recruited or commissioned; or the transporting such persons 
from a neutral port. Authority is given to seize the vessels 
violating these provisions.

“3. The equipping, furnishing, fitting out, or arming a vessel,
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with intent or in order that it may be employed in the service 
of such foreign government, or of persons assuming to exercise 
the powers of government over any part of a foreign country, 
as a transport or storeship, or to cruise or carry on war against 
a power with which che neutral is at peace; or the delivering a 
commission for such vessel, the act in each case being done 
without the leave or license of the sovereign.

u 4. The augmenting the warlike force of such a vessel of war 
by adding to the number of guns, by changing those on board 
for other guns, or by the addition of any equipment of war, if 
such vessel at the time of its arrival in the dominions of the 
neutral was a vessel of war in the service of such foreign gov
ernment, or of such persons, the act being done without the 
leave or license of the sovereign.??1
Royal Commission of StatUte WES’ Said the CaSe °f ^United

1867. states, by the construction of the English 
courts stripped of its effective power during 

the insurrection. The United States repeatedly, but in vain, 
invited Her Majesty’s government to amend it. After the war, 
however, the appalling magnitude of the injury inflicted by

1 For purposes of comparison, the Case of the United States at this point 
reproduced in a footnote the enumeration made in President Grant’s neu
trality proclamation of October 8, 1870, in the Franco-German war, of the 
acts forbidden by the neutrality laws of the United States. This enumer
ation was as follows:

“!• -Accepting and exercising a commission to serve either of the said 
belligerents by land or by sea against the other belligerent.

“ 2* Enlisting or entering into the service of either of the said belligerents 
as a soldier, or as a marine or seaman on hoard of any vessel of war, letter 
of marque, or privateer. *

“3. Hiring or retaining another person to enlist or enter himself in the 
service of either of the said belligerents as a soldier, or as a marine or sea
man on hoard of any vessel of war, letter of marque, or privateer.

“4. Hiring another person to go beyond the limits or jurisdiction of the 
United States with intent to be enlisted as aforesaid.

“5. Hiring another person to go beyond the limits of the United States 
with the intent to be entered into service as aforesaid.

“6. Retaining another person to go beyond the limits of the United 
States with intent to he enlisted as aforesaid.

u 7. Retaining another person to go beyond the limits of the United States 
with intent to be entered into service as aforesaid. (But the said act is 
not to be construed to extend to a citizen or subject of either belligerent 
who, being transiently within the United States, shall, on board of any 
vessel of war, which, at the time of its arrival within the United States, 
was fitted and equipped as such vessel of war, enlist, or enter himself, or 
hire, or retain another subject or citizen of the same belligerent, who is 
transiently within the United States, to enlist, or enter himself to serve
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British-built and British-manned cruisers on the commerce of 
the United States seemed to have led the government to change 
its course; and in January 1867 a royal commission of British 
judges and lawyers was appointed which, after twenty-four 
sittings, reported that the act might be improved by the enact
ment of several provisions set forth in the report. Among 
these, the commission recommended that it be made a statu
tory offense to u fit out, arm, dispatch, or cause to be dispatched, 
any ship, with intent or knowledge that the same shall or will be 
employed in the military or naval service of any foreign power 
in any war then being waged by such power against the sub
jects or property of any foreign belligerent power with whom 
Her Majesty shall not then be at war.77 It was also proposed 
to make it a statutory offense to u build or equip any ship with 
the intent that the same shall, after being fitted out and armed, 
either ivithin or beyond Her Majesty's dominions, be employed as 
aforesaid;77 and it was proposed that the executive should be 
armed with summary powers similar to those conferred upon

such belligerent on board such vessel of war, if the United States shall 
then be at peace with such belligerent.)

“8. Fitting out and arming, or attempting to fit out and arm, or procur
ing to be fitted out and armed, or knowingly being concerned in the furnish
ing, fitting out, or arming of any ship or vessel, with intent that such ship 
or vessel shall be employed in the service of either of the said belligerents.

“9. Issuing or delivering a commission within the territory or jurisdic
tion of the United States for any ship or vessel to the intent that she may 
be employed as aforesaid.

“10. Increasing or augmenting, or procuring to be increased or aug
mented, or knowingly being concerned in increasing or augmenting the 
force of any ship of war, cruiser, or other armed vessel, which at the time 
of her arrival within the United States was a ship of war, cruiser, or armed 
vessel in the service of either of the said belligerents, or belonging to the 
subjects or citizens of either, by adding to the number of guns of such 
vessels, or by changing those on board of her for guns of a larger caliber, 
or by the addition thereto of any equipment solely applicable to war.

“ 11. Beginning or setting on foot or providing or preparing the means 
for any military expedition or enterprise to be carried on from the territory 
or jurisdiction of the United States against the territories or dominions of 
either of the said belligerents.”

After reproducing this enumeration the Case of the United States said: 
“ The Tribunal of Arbitration will also observe that the most important 
part of the American act is omitted in the British act, namely, the power 
conferred by the eighth section on the Executive to take possession of and detain 
a ship without judicial process, and to use the military and naval forces of the 
Government for that purpose, if necessary.”
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the President of the United States by the eighth section of the 
neutrality act of 1818.1 These recommendations were, said the 
Case of the United States, made with a view to give the laws 
of the kingdom increased efficiency, and, in the language of 
the commission, to bring them into full conformity with the 
international obligations of England. The report of the com
missioners was made in 1868. On the 9th of August 1870 
Parliament passed an act to give it effect. Soon afterwards a 
vessel called the International was proceeded against for an 
alleged violation of its provisions, before Sir Robert Philli- 
more, one of the commissioners who signed the report in 1868, 
who declared that the statute was passed for the purpose of 
enabling the government “to fulfill more easily than hereto
fore that particular class of obligations” arising out of a state 
of neutrality.

The Case of the United States also referred 
ReC0^^°Duty NeU Prockimati°n °f neutrality of May 13,

' 1861, as also showing to some extent the Brit
ish Government’s sense of its duties toward the United States. 
The proclamation appeared to concede that it was the duty of

1 Section 8 of the act of 1818 (3 Stats, at L. 419), now incorporated in the 
Revised Statutes of the United States, reads as follows: “That in every 
case in which a vessel shall he fitted out and armed, or attempted to he 
fitted out and armed, or in which the force of any vessel of war, cruiser, or 
other armed vessel, shall be increased or augmented, or in which any mili
tary expedition or enterprise shall he begun or set on fhot, contrary to the 
provisions and prohibitions of this act; and in every case of the capture of 
a ship or vessel within the jurisdiction or protection of the United States 
as before defined, and in every case in which any process issuing out of 
auy court o£ the United States shall be disobeyed or resisted by any per
son or persons having the custody of any vessel of war, cruiser, or other 
armed vessel of any foreign prince or state, or of any colony, district, or 
people, or of any subjects or citizens of auy foreign prince or state, or of 
any colony, district, or people, in every such case it shall be lawful for 
the President of the United States, or such other person as he shall have 
empowered for that purpose, to employ such part of the land or naval 
forces of the United States, or of the militia thereof, for the purpose of 
taking possession of and detaining any such ship or vessel, with her prize 
or prizes, if auy, in order to the execution of the prohibitions and penalties 
of this act, and to the restoring of the prize or prizes in the cases in which 
restoration shall have been adjudged, and also for the purpose of prevent
ing the carrying on of any such expedition or enterprise from the terri
tories or jurisdiction of the United States against the territories or 
dominions of any foreign prince or state, or of any colony, district, or 
people, with whom the United States are at peace.”
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a neutral to observe a strict neutrality as to both belligerents 
during hostilities. It also recognized the principle that the 
duties of a neutral in time of war do not grow out of and are 
not dependent upon municipal laws. Other acts of the British 
Government, indicating its sense of its duties as a neutral 
toward the United States, were the several instructions issued 
during the contest for the regulation of the official conduct of 
British naval officers and colonial authorities toward the bel
ligerents. These various instructions recognized, said the 
American Case, the following principles and rules:

“ 1. A belligerent may not use the harbors, ports, coasts, and 
waters of a neutral in aid of its warlike purposes, or as a sta
tion or place of resort for any warlike purpose, or for the 
purpose of obtaining any facilities of warlike equipment.

“2. Vessels of war of the belligerents maybe required to 
depart from a neutral port within twenty-four hours after 
entrance, except in case of stress of weather, or requiring pro
visions or things for the crew, or repairs; in which case they 
should go to sea as soon as possible after the expiration of the 
twenty-four hours.

“3. The furnishing of supplies to a belligerent vessel of war 
in a neutral port may be prohibited, except such as may be 
necessary for the subsistence of a crew, and for their immediate 
use.

“4. A belligerent steam vessel of war ought not to receive in 
a neutral port more coal than is necessary to take it to the 
nearest port of its own country, or to some nearer destination, 
and should not receive two supplies of coal from ports of the 
same neutral within less than three months of each other.”

The Case of the United States also referred to the course of 
the British Government in 1793, in calling upon the United 
States to perform their duties as a neutral during the war be
tween England and France, and to the instructions which were 
given by the United States on that occasion, and the President’s 
proclamation of neutrality then issued. The United States not 
only recognized the obligations of a neutral, but ultimately 
made compensation for the violation of those obligations. 
This occurred before the United States had any statute on the 
subject, and when the general rules of international law 
afforded the only definition of its duties. In 1794, however, 
the Congress of the United States, on the application of Great 
Britain, enacted a statute to prohibit unneutral acts under 
heavy penalties. In 1818 a comprehensive act was passed, at 
the request of the Portuguese Government. In 1838, on the
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occasion of the rebellion which broke out in Canada in the 
preceding year, Congress passed another act on the suggestion 
of Great Britain. During the Crimean war the United States 
effectively discharged their neutral obligations. In these 
precedents the United States and Great Britain appeared, said 
the Case of the United States, to have assumed the following 
principles:

“ 1. That the belligerent may call upon the neutral to enforce 
its municipal proclamations as well as its municipal laws.

u2. That it is the duty of the neutral, when the fact of the 
intended violation of its sovereignty is disclosed, either through 
the agency of the representative of the belligerent or through 
the vigilance of the neutral, to use all the means in its power 
to prevent the violation.

“3. That when there is a failure to use all the means in the 
power of a neutral to prevent a breach of the neutrality of its 
soil or waters, there is an obligation on the part of the neutral 
to make compensation for the injury resulting therefrom.”

The latest official act of Her Majesty’s gov- 
The Three Rules, ernment indicating the views of Great Britain 

as to the duties of a neutral in time of war 
was, said the Case of the United States, to be found in the 
three rules contained in Article VI. of the treaty of Washing
ton. It was true that the British negotiators had thought it 
essential to insert a declaration on the part of their govern
ment that they could not consent to these rules as a statement 
of principles of international law which were in force at the time 
when the claims under discussion arose. But the United States 
were of opinion, not only that these rules were then in force, 
but that there were also other rules of international law then 
in force, not inconsistent with them, defining with still greater 
strictness the duties of a neutral in time of war.

The rules of the treaty, said the Case of the 
“Due Diligence.” United States, imposed upon neutrals the obli

gation to use due diligence to prevent certain 
acts. These words were not regarded by the United States as 
changing in any respect the obligations imposed by inter
national law. “The United States,” said the Case,1 “ under
stand that the diligence which is called for by the rules of the 
treaty of Washington is a due diligence—that is, a diligence pro
portioned to the magnitude of the subject and to the dignity

] Citing Vinnius, Comment, ad Inst. lib. 3, tit. 15; Ayliffe, Pandects, B. 2, 
tit. 13, pp. 108-110; Wood’s Institutes, 106; Halifax’s Civil Law, 78; 
etc. etc.
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and Sjfengm of tlie power which is to exercise it; a diligence 
which shall, by the use of active vigilance, and of all the other 
means in the power of the neutral, through all stages of the 
transaction, prevent its soil from being violated; a diligence 
that shall in like manner deter designing men from committing 
acts of war upon the soil of the neutral against its will, and 
thus possibly dragging it into a war which it would avoid; a 
diligence which prompts the neutral to the most energetic meas
ures to discover any purpose of doing the acts forbidden by 
its good faith as a neutral, and imposes upon it the obligation, 
when it receives the knowledge of an intention to commit such 
acts, to use all the means in its power to prevent it. No dili
gence short of this would be ‘due;? that is, commensurate with 
the emergency or with the magnitude of the results of negligence. 
Understanding the words in this sense, the United States 
finds them identical with the measure of duty which Great 
Britain had previously admitted.”

Under the first clause of the first rule, the 
The First Rule. Case of the United States maintained that the 

fitting out, or arming, or equipping, each con
stituted in itself a complete offense, while under the second 
clause it was made the duty of the neutral u to prevent the 
departure from its jurisdiction of any vessel intended to cruise 
or carry on war * * * , such vessel having been specially
adapted, in whole or in, part, within such jurisdiction, to warlike 
use ” The reason for this second clause, the language of which 
was much broader than that of the first clause, might, said the 
American Case, probably be found in the desire of the negoti
ators to avoid differences of interpretation in relation to the 
words u fitting out” and “ equipping.” In the United States 
it was held that the construction of a vessel in neutral terri
tory in time of war which there was reasonable ground to be
lieve might be used to carry on war against a power with 
which the neutral was at peace was an act which ought to be 
prevented, and that the constructing or building such a ves
sel was included in the offense of fitting it out. In the case of 
the Alexandra, however, in 1863, the British tribunals held 
that proof of the construction of a vessel for hostile use against 
the United States did not establish such an equipping, or 
fitting out, or furnishing as would bring the vessel within the 
act of 1819. The tribunal of arbitration might therefore, said 
the Case of the United States, infer that the framers of the



treaty intended to make it clear that it was “ the duty of the 
neutral to prevent the departure from its ports of any vessel 
that had been specially adapted for the hostile use of a bel
ligerent, whether that adaptation began when the heel was laid to 
a vessel intended for such hostile use, or whether it teas made in 
later stages of construction, or in fitting out, or in furnishing, 
or in equipping, or in arming, or in any other way” And the 
duty to detain and prevent the departure of such a vessel was 
violated as often as she was permitted to enter and depart 
unmolested from one of the neutraFs ports.

As to the second rule, the Case of the United 
The Second Rule. States said that it was not understood “to 

apply to the sale of military supplies or arms 
in the ordinary course of commerce,” but “to the use of a 
neutral port by a belligerent for the renewal or augmentation 
of such military supplies or arms for the naval operations 
referred to in the rule.” “ The ports or waters of the neutral 
are not,” continued the Case, “to be made the base of naval 
operations by a belligerent. Vessels of war may come and go 
under such rules and regulations as the neutral may prescribe; 
food and the ordinary stores and supplies of a ship not of a 
warlike character may be furnished without question, in quan
tities necessary for immediate wants; the moderate hospitali
ties which do not infringe upon impartiality may be extended, 
but no act shall be done to make the neutral port a base of 
operations. Ammunition and military stores for cruisers can 
not be obtained there; coal can not be stored there for succes
sive supplies to the same vessel, nor can it be furnished or 
obtained in such supplies; prizes can not be brought there for 
condemnation. The repairs that humanity demands can be 
given, but no repairs should add to the strength or efficiency 
of a vessel beyond what is absolutely necessary to gain the 
nearest of its own ports. In the same sense are to be taken 
the clauses relating to the renewal or augmentation of military 
supplies or arms and the recruitment of men. As the vessel 
enters the port, so is she to leave it, without addition to her 
effective power of doing injury to the other belligerent. If her 
magazine is supplied with powder, shot, or shells; if new guns 
are added to her armament; if pistols, or muskets, or cutlasses, 
or other implements of destruction are put on board; if men 
are recruited; even if, in these days when steam is a power, an 
excessive supply of coal is put into her bunkers, the neutral 
will have failed in the performance of its duty.”

574 INTERNATIONAL ARBITRATIONS.
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The third rule merely bound the neutral,
The Third Rule, said the Case of the United States, to use u due 

diligence” to prevent any violation of the obli
gations and duties prescribed by the first and second rules.

It was maintained by the Case of the United 
The Rules and in- gtates the doctrines above set forth were 

temational Law- harmQny with the views of the best publi_
cists.1 Lord Westbury, who was lord high chancellor of Eng
land during the civil war in the United States, said in a 
debate in the House of Lords: u It was not a question whether 
armed ships had actually left our shores; but it was a ques
tion whether the ships with a view to war had been built in 
our ports by one of two belligerents. They need not have 
been armed; but if they had been laid down and built with a 
view to warlike operations by one of two belligerents, and this 
was knowingly permitted to be done by a neutral power, it was 
unquestionably a breach of neutrality.”2 If, said the Case of 
the United States, it should be asserted that the construction, 
or the fitting out, or the arming, or the equipment of a vessel 
of war was to be regarded as falling within the category of 
dealings in articles ordinarily esteemed contraband of war, the 
United States might content themselves with a reference to the 
history of the legislation of both countries. Such a vessel was 
regarded as organized war, both by the practice of nations 
and by the publicists.3 The only respectable authority that had 
been cited even apparently to the contrary was an observation 
which Mr. Justice Story thrust into an opinion of the Supreme 
Court of the United States in the case of the Santissima Trini
dad* It was clear, however, that he intended to confine his 
statement to the case of a vessel of war equipped and dispatched 
as a commercial venture, without previous arrangement or un
derstanding with the belligerent and at the sole risk of the

1 Citing Hautefeuille, Des droits et des devoirs des nations neutres (Paris, 
1849), II. 79-80; Bluntschli, Opinion impartiale sur la question de PAlabaina 
et sur la manure de la r^soudre (reprinted at Berlin, 1870, from the Revue 
de Droit International); M. Rolin-Jacquemyn's review of Bernard's Neu
trality of Great Britain, Revue de Droit International, 1871; Ortolan, 
Diplomatic de la mer, II. 208; Pierantoni, La Question Anglo-Americana 
dell' Alabama (Florence, 1870); Martens's Causes C^lebres, 11.229; De 
Cussy, Droit Maritime, II. 402.

2 March 7, 1868, Hansard, 3d series, CXCI. 346, 347.
»Hansard, 1830, XXIII; Phillimore's Int. Law, 1.229; Ortolan, Diplomatic 

de la mer, II. 214; Heffter, Droit Int. (Bergson's ed.), 296.
■* 7 Wheaton, 283.
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owner. On tlie very day after the case of the Santissima Trini
dad was decided. Chief Justice Marshall, in a similar case of a 
vessel built in Baltimore, pronounced the opinion of the Supreme 
Court to the effect that the facts as to the vessel showed a vio
lation of the laws of the United States in her original construc
tion, equipment, and arming, and that, should the court decide 
otherwise, the laws for the preservation of the neutrality of the 
country would be completely eluded.1

It had, said the Case of the United States,
Effect of Belligerent intimated in the course of the discus-

Commissions. . ,. , . ,, ^sions upon the questions at issue, that the
power of the British Government to interfere with, to arrest, 
or to detain either of the belligerent cruisers whose acts were 
complained of ceased when it was commissioned as a man of 
war, and that at the same time the liability of that government 
for their actions then ceased. The liability to make compensa
tion could not, however, be escaped in such a “ frivolous way.” 
Few of the cruisers built and armed in Great Britain ever saw 
the line of the coast of the insurgent States. The Florida, 
indeed, entered the harbor of Mobile, but she passed the block
ading squadron as a British man-of-war. In most cases the 
commissions went out from the branch office of the Confederate 
navy department established at Liverpool, from which the 
sailing orders of the vessels and the instructions to their com
manders were issued. The comedy was played of completing 
on the high seas what had been carried to the verge of com
pletion in England. The parallel was complete between the 
commissions in question and those issued by Genet in 1793, 
which were disregarded by the United States at the instance 
of Great Britain. The United States did not deny the force 
of the commission of a man-of-war issuing from a recognized 
power. But they confidently denied that the receipt of a 
commission by a vessel like the Alabama, the Florida, the 
Georgia, or the Shenandoah exempted Great Britain from the 
liability growing out of the violation of her neutrality.

In this relation the Case of the United States
The “ Santissima discussed to the cases of the Santissima Trini- 

Trinidad.”
dad2 3 and the Gran Far a 2 During the war 

between the United States and Great Britain of 1812 a priva
teer called the Monmouth was constructed at Baltimore and

xThe Gran Para, 7 Wheaton, 471.
2 7 Wheaton, 283.
3 Id. 471.
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cruised against the enemy. After the peace she was stripped 
of her armament and converted into a brig. She was subse
quently loaded with munitions of war, armed with a portion of 
her original armament, and sent to Buenos Ayres (which was 
then a revolted colony of Spain recognized as a belligerent, 
but not recognized as an independent government) to find a 
market for her cargo. The supercargo was also authorized 
“to sell the vessel to the Government of Buenos Ayres if he 
could obtain a suitable price.” He did sell her, and she subse
quently entered the service of that government as a man-of- 
war. After she was thus commissioned she put into a port 
of the United States, where she enlisted thirty new men; and 
she took with her when she put to sea the newly enlisted men, 
and a tender which carried some mounted guns and twenty-five 
men. After this addition to her power, assisted by the tender, 
she captured the Spanish vessel Santissima Trinidad, and car
ried her cargo into Norfolk, a port of the United States, where 
the Spanish consul, acting on behalf of the owners of the prop
erty, claimed restitution of it. The court decreed restitution 
on the ground of an illegal increase of armament in the neutral 
territory after the commission.

The case of the Oran Para was similar. The 
The “Gran Para.” Gran Para was a Portuguese vessel which 

was captured by a Buenos Ayrean man-of-war 
called the Irresistible. In this case Chief Justice Marshall said:

“ That the Irresistible was purchased, and that she sailed out 
of the port of Baltimore, armed and manned as a vessel of war, 
for the purpose of being employed as a cruiser against a nation 
with whom the United States were at peace, is too clear for 
controversy. That the arms and ammunition were cleared out 
as cargo can not vary the case. Nor is it thought to be mate
rial that the men were enlisted in form as for a common mer
cantile voyage. There is nothing resembling a commercial 
adventure in any part of the transaction. The vessel was con
structed for war, and not for commerce. There was no cargo 
on board but what was adapted to the purposes of war. The 
crew Avas too numerous for a merchantman, and was sufficient 
for a privateer. These circumstances demonstrate the intent 
with Avhich the Irresistible sailed out of the port of Baltimore. 
But she Avas not commissioned as a privateer, nor did she at
tempt to act as one, until she reached the Biver La Plata, when 
a commission was obtained, and the crew reenlisted. This 
court has never decided that the offense adheres to the vessel, 
whatever changes may have taken place, and can not be depos
ited at the termination of the cruise in preparing for which it 

5627------37
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was committed; and as the Irresistible made no prize on her 
passage from Baltimore to the River La Plata, it is contended 
that her offense was deposited therh, and that the court can 
not connect her subsequent cruise with the transactions at 
Baltimore. If this were to be admitted in such a case as this, 
the laws for the preservation of our neutrality would be com
pletely eluded, so far as this enforcement depends on the resti
tution of prizes made in violation of them. Vessels completely 
fitted in our ports for military operations need only sail to a 
belligerent port, and there, after obtaining a commission, go 
through the ceremony of discharging and reenlisting their 
crew, to become perfectly legitimate cruisers, purified from 
every taint contracted at the place where all their real force 
and capacity for annoyance was acquired. This would, indeed, 
be.a fraudulent neutrality, disgraceful to our own government, 
and of which no nation would be the dupe. It is impossible 
for a moment to disguise the facts that the arms and ammuni
tion taken on board the Irresistible at Baltimore were taken 
for the purpose of being used on a cruise, and that the men 
tlierfc enlisted, though engaged in form as for a commercial 
voyage, were not .so engaged in fact. There was no commer
cial voyage, and no individual of the crew could believe there 
was one. Although there might be no express stipulation to 
serve on board the Irresistible after her reaching the La Plata 
and obtaining a commission, it must be completely understood 
that such was to be the fact. For what other purpose could 
they have undertaken this voyage? Everything they saw, 
everything that was done, spoke a language too plain to be 
misunderstood. # * # It is therefore very clear that the
Irresistible was armed and manned in Baltimore in violation 
of the laws and of the neutral obligations of the United States. 
We do not think that any circumstances took place in the 
River La Plata by force of which this taint was removed.”

The Case of the United States also referred 
The luck”**11*111" case ^aPPa^lann0G^j which was

the name given to a gunboat purchased of the 
British Government in 1864 by persons who proved to be 
agents of the insurgents. On the way from the Thames to 
Calais, where the equipment was to be completed, “the name 
of the vessel was changed to the Rappahannock, the insurgent 
fiag was hoisted, an insurgent officer, holding an insurgent 
commission, took the command, and the crew were mustered 
into the service of the insurgents. On arrival at Calais at
tempts were made to complete the equipment. The French 
Government stopped this by placing a man-of-war across the 
bows, and holding the vessel as a prisoner, and the Rappa- 
hannoclc was thus prevented from destroying vessels and com
merce sailing under the flag of a nation with which France
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was at peace.” The British Government “itself recognized 
the principle when it ordered the Alabama to be seized at 
Nassau, and when it found fault with the governor of the Cape 
of Good Hope for not detaining the Tuscaloosa at Cape Town.” 
“The principle for which the United States contend has there
fore,” said the Case, “been recognized by Great Britain, Spain, 
Portugal, France, and the United States. .

In closing this branch of the subject the 
Enumeration of Neu-Cage of the United States laid down the fol 

tralDuties. lowing rules as having been established:
1. That it is the duty of a neutral to preserve strict and im

partial neutrality as to both belligerents during hostilities.
2. That this obligation is independent of municipal law.
3. That a neutral is bound to enforce its municipal laws and 

its executive proclamations; and that a belligerent has the 
right to ask it to do so; and also the right to ask to have the 
powers conferred upon the neutral by law increased if found 
insufficient.

4. That a neutral is bound to use due diligence to prevent 
the fitting out, arming, or equipping, within its jurisdiction, of 
any vessel which it has reasonable ground to believe is in
tended to cruise or to carry on war against a power with 
which it is at peace.

5. That a neutral is bound to use like diligence to prevent
the construction of such a vessel.

6. That a neutral is bound to use like diligence to prevent 
the departure from its jurisdiction of any vessel intended to 
cruise or carry on war against any power with which it is at 
peace, such vessel having been specially adapted, in whole oi 
in part, within its jurisdiction to warlike use.

7. That a neutral may not permit or suffer either belligerent
to make use of its ports or waters as the base of naval oper
ations against the other. ...

8 That a neutral is bound to use due diligence in its ports 
or waters to prevent either belligerent from obtaining there a 
renewal or augmentation of military supplies, or arms for bel
ligerent vessels, or the recruitment of men.

9. That when a neutral fails to use all the means in its power 
to prevent a breach of the neutrality of its soil or waters, in 
any of the foregoing respects, the neutral should make com
pensation for the injury resulting therefrom.

10. That this obligation is not discharged or arrested by the 
change of the offending vessel into a public man-of-war.



580 INTERNATIONAL ARBITRATIONS.

11. That this obligation is not discharged by a fraudulent 
attempt of the oifending vessel to evade the provisions of a 
local municipal law.

12. That the offense will not be deposited so as to release 
the liability of the neutral, even by the entry of the offending 
vessel into a port of the belligerent, and there becoming a man- 
of-war, if any part of the original fraud continues to hang 
about the vessel.
Failures to Perform *h0e fourth chaPter the Case of the

Neutral Duties. nited States discussed the particular matters 
“wherein Great Britain failed to perform its 

duties as a neutral.” When the authorities at Richmond, 
who had no ports of their own in which vessels could be built* 
equipped, or fitted out, or into which prizes could be brought, 
were sure that their right to carry on a maritime war would 
be recognized by Great Britain, they sent Mr. J. D. Bullock, who 
had been an officer in the Navy of the United States, to Great 
Britain for the purpose of contracting for and superintending 
the construction of men-of-war. Mr. North, also formerly of the 
United States Navy, was empowered “to purchase vessels” 
for the insurgents; and Mr. Caleb Huse, formerly of the Ord
nance Department of the Army of the United States, was sent 
to London “ for the purchase of arms and munitions of war.” 
They continued to discharge their duties during most of the 
struggle. The means for carrying on these operations were to 
be derived from the proceeds of the Southern cotton crop, and 
the insurgent agents established a credit in Liverpool upon 
the faith of it. To carry out this plan a firm under the name 
of Frazer, Trenholm & Co., composed of merchants from Char
leston, South Carolina, established a branch in Liverpool. 
This branch was in charge ot Charles K. Prioleau, a member 
of the Charleston firm, who became a naturalized British sub 
ject. The head of the firm, George A. Trenholm, remained in 
Charleston, and became secretary of the treasury of the gov
ernment at Richmond. An arrangement was made by which 
the cotton of the insurgent authorities was to be sent to Fra
zer, Trenholm & Co., to be drawn against by the purchasing- 
agents of the insurgents. “Thus there was early established 
in Great Britain,” said the American Case, “a branch of the 
war department of the insurgents, a branch of their navy 
department, and a branch of their treasury, each with almost 
plenary powers. These things were done openly and noto
riously.”
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In this way, said the Case of the United 
The Port of Nassau. States, blockade runners, beginning with the 

steamer Bermuda, were sent out by the Con
federate agents. The difficulties, however, which the Bermuda 
encountered in running the blockade led to the establishment 
by the insurgents of a set of agents in the British West Indies. 
Purchases made in England were sent to Nassau in British 
bottoms, and were there transshipped into steamers of light 
draft and great speed, constructed for the purpose, which 
could carry coal enough for the short passage from Nassau to 
Charleston, Savannah, or Wilmington. Mr. Lewis Heyliger, 
of New Orleans, went to Nassau and remained there as the 
agent and representative of the insurgents during the rebel
lion. He obtained from the colonial authorities a modification 
of the existing laws, so as to allow the privilege of breaking 
bulk and of transshipment. This modification was all the in
surgents wanted. It converted the port of Nassau into an 
insurgent port, which could not be blockaded by the naval 
forces of the United States. The Case of the United States 
asked the tribunal to find that this act was a violation of the 
duties of a neutral.

Not long afterward Earl Russell informed the lords commis
sioners of the admiralty that, during the continuance of the 
pending hostilities, no ship of war or privateer belonging to 
either of the belligerents should be permitted to enter or 
remain in Nassau or any other port or in the waters of the 
Bahama Islands, except by special leave of the lieutenant- 
governor or in case of stress of weather. Under this ^unfriendly 
order” vessels of war ofthe United States were, said the Case 
of the United States, excluded from those waters, while they 
were open to vessels of the insurgents, owned by the authori
ties at Richmond, and bringing their cotton to be transshipped 
into British bottoms to Frazer, Trenholm & Co., in Liverpool, 
and in turn taking on board the cargoes of arms and munitions 
of war which had been dispatched thither from Liverpool. At 
the very time these things were going on, the colonial secretary 
at Nassau declined to permit coal to be landed there for the 
Government of the United States, except on condition that it 
should not be reshipped or otherwise used in any manner which 
might, in the opinion of the law authorities of the colony, involve 
a breach of the neutrality proclamation of the 13th of May 1861; 
and particularly that it should not be used for the purpose of 
coaling or affording facilities for coaling the vessels of war of
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the United States daring the continuance of hostilities. The 
sincerity of the colonial authorities might, said the Case ot the 
United States, be estimated by the fact (1) that, although the 
Queen’s proclamation inhibited Her Majesty’s subjects from 
breaking or endeavoring to break a lawful blockade, yet those 
authorities, in order to prevent vessels engaged in that busi
ness from being intercepted, permitted the cargoes to be trans
shipped for that very purpose; (2) that they also, in opposition 
to that proclamation, facilitated shipments of contraband; and 
(3) that, although the proclamation did not mention coal, and 
although coal was not regarded by Her Majesty’s government 
as an article necessarily contraband of war, yet the Govern
ment of the United States was forbidden by the colonial 
authorities to deposit its coal at Nassau, except on condition 
that it would not be used. The attention of Earl Eussell was 
called by Mr. Adams to the use which the insurgents Avere 
making of the port of Nassau as a depot of supplies, and his 
lordship replied that he had received “ a report from the 
receiver-general of the port of Nassau stating that no Avarlike 
stores” had “ been received at that port,” and that “ no muni
tions of war’’had “been shipped from thence to the Confed
erate States.” The failure of Her Majesty’s government to 
ascertain facts which were all within its reach, after Mr. 
Adams had called attention to them, was, said the Case, a 
neglect of the diligence which was “ due” from Great Britain 
to the United States, and tainted all the subsequent conduct 
of Great Britain toward the United States during the struggle.

The instructions issued from the foreign 
Hospitalities to the office^ prescribing the amount of hospitalities

Confederates. ^ be exten(iecL to the belligerents, were sum
marized in the Case of the United States as follows:

“1. No ship of war or privateer of either belligerent was to 
be permitted to enter any port, roadstead, or Avater in the Ba
hamas except by special leave of thelieutenant-gcrvernor, or in 
case of stress of weather; and in case such permission should 
be giveu, the vessel was nevertheless to be required to go to 
sea as soon as possible, and with no supplies except such as 
might be necessary for immediate use.

“2. No ship of war or privateer of either belligerent was to be 
permitted to use British ports or waters as a station or plane 
of resort for any warlike purpose, or for the purpose of obtain
ing any facilities of warlike equipment.

“3. Such ships or privateers entering British waters were to 
be required to depart within twenty-four hours after entrance, 
except in case of stress of weather, or requiring provisions or
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things for the crew or repairs; in which cases they were to go 
to sea as soon as possible after the expiration of the twenty- 
four hours, taking only the supplies necessary for immediate 
use; they were not to remain in port more than twenty-four 
hours after the completion of necessary repairs.

“ 4. Supplies to such ships or privateers were to be limited 
to what might be necessary for the subsistence of the crew, and 
to enough coal to take the vessel to the nearest j>ort of its own 
country or to some nearer destination; and a vessel that had 
been supplied with coal in British waters could not be again 
supplied with it within British jurisdiction until after the ex
piration of three months from the date of the last supply taken 
from a British port.”

Almost simultaneously, said the American Case, with the 
announcement by Earl Bussell of an imaginary condition of 
affairs at Nassau, Lord Palmerston stated to Mr. Adams that 
“it would not do for the United States ships of war to harass 
British commerce on the high seas under pretense of prevent
ing the Confederates from receiving things that are contraband 
of war.” Thus, in reply to the complaint of the United States 
that the insurgents were making illegal use of the port of Nas
sau, the British Government, through Earl Bussell and Lord 
Palmerston, excluded United States vessels from that port, 
where the truth of the allegations could best be examined, and 
warned the United States not to attempt to prove them by 
examining too closely, on the high seas, the vessels which sailed 
under the British flag. When the transactions at Nassau had 
become so notorious that they became “dangerous,” the base 
of operations was shifted to Bermuda.

Having traced the proceedings of the treas-
Toieration of Bui- ury an(j war department agencies established
lock’s Transactions. ^ ~ ~by the insurgents m Great Britain during the

years 1861-1862, the Case of the United States proceeded to 
trace the transactions of the naval agencies under the direc
tion of Bullock. Bullock established himself in Liverpool in 
the summer of 1861, and on the 9th of October in that year 
the drawings of the Alabama were signed by the Lairds, who 
built her. A contract was also made about that time for the 
construction of the Florida, which prior to her departure from 
British jurisdiction was known as the Oreto. Early in Feb
ruary 1862 she began to take in coal; her gun carriages were 
soon taken on board, in pieces, some in a rough state, and were 
put in the hold, and a day or two later she received her pro
visions. When she sailed she took a crew of 52 men and some 
guns, and was in every respect a man-of-war, except that her
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armament was not in place. In this condition she was con
signed by Bullock to Heyliger, at Nassau. Mr. Adams twice 
called the attention of Earl Bussell to the character and desti
nation of the vessel, and Her Majesty’s government had ample 
time to ascertain her character and detain her.

The Alabama was a larger vessel, and the work on her pro
gressed more slowly. She was launched on the 15th of May 
1862, and her trial trip was made on the 12th of June. The 
money for her was advanced by Frazer, Trenholm & Oo. Gap- 
tain Bullock went on board of her almost daily, and it was 
even said in Liverpool that he was to command her. Mr. 
Adams repeatedly called the attention of Earl Bussel to what 
was going on. “The evidence of the criminal character of the 
vessel became so overwhelming that Her Majesty’s govern
ment was at length induced to give an order for her detention. 
Before the order reached Liverpool she had escaped. She ran 
down to Moelfra Bay, on the coast of the Island of Anglesey, 
and there took on board twenty or thirty men from the tug 
Hercules, with the knowledge of the British officials at Liver
pool. She then sailed to the Azores, where she was met by 
the Agrippina from London and the Bahama from Liverpool. 
These vessels brought her officers, her armaments, and her 
coal. The transshipments were made, and then the British 
ensign was hauled down and the insurgent flag hoisted.” In 
the discussion that ensued Lord Bussell admitted that it was 
“undoubtedly true that the Alabama was partly fitted out in 
a British port.”

The operations of Bullock were also manifest in other quar
ters of the globe. Early in 1862 the insurgent steamer Sumter 
was permitted to be sold at Gibraltar, against the protest of 
the United States officials, under “a power of attorney from 
a certain Bullock, who styles himself senior naval officer in 
Europe.” On August 21, 1862, Mr. Mallory, the Confederate 
secretary of the navy, wrote to Mr. Jefferson Davis that a con
tract had been made ufor the construction abroad and delivery 
of six iron-clad steam vessels of war, at an estimated cost of 
about $3,500,000.”

On January 19,1863, Mr. Seward transmitted to Mr. Adams 
“a copy of some treasonable correspondence of the insurgents 
at Bichmond with their agents abroad,” which, said Mr. Sew
ard, threw “a flood of light upon the naval preparation they 
are making in Great Britain.” On the 9th of February these 
papers were communicated by Mr. Adams to Earl Bussell, with
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the statement that they showed a deliberate attempt to estab
lish. within the limits of the Kingdom “a system of action in 
direct hostility to the Government of the United States/7 em
bracing the building and fitting out of ships of war, and the 
obtaining from Her Majesty’s subjects of funds with which to 
execute these hostile projects. A month later Earl Kussell 
replied that the papers merely showed that certain instructions 
had been given to the agents of the Confederate States, but 
that they contained no proof that those agents had u brought 
themselves within the reach of any criminal law of the United 
Kingdom.”

At one time after the escape of the Alabama the British 
cabinet, said the Case of the United States, seemed to enter
tain the idea of amending the foreign-enlistment act. On 
the 19th of December 1862 Earl Bussell informed Mr. Adams, 
in reply to the latter’s representations, that Her Majesty’s 
government were of “ opinion that certain amendments might be 
introduced into the foreign-enlistment act which, if sanctioned 
by Parliament, would have the effect of giving greater power 
to the Executive to prevent the construction in British ports 
of ships destined for the use of belligerents,” and he expressed 
his readiness to receive from Mr. Adams suggestions as to how 
the British statute, as well as the neutrality laws of the United 
States, might be improved. The Government of the United 
States, though of opinion that its laws were sufficiently rigor
ous, authorized Mr. Adams to confer with Earl Bussell. But 
when Mr. Adams offered to confer, Lord Bussell replied that 
since his note was written the subject had been considered by 
the cabinet, and the lord chancellor had expressed the opinion 
that the British law was sufficiently effective, and that under 
these circumstances he did not see that he could have any 
change to propose. From this moment the British Govern
ment, said the Case of the United States, “resisted every 
attempt to change the laws and give them more vigor;” and 
the United States were forced “to believe that no complaints 
would be listened to by Her Majesty’s government which were 
not accompanied by proof that the persons complained of had 
brought themselves L within reach of the criminal law of the 
United Kingdom.’ ” Yet Lord Bussell, in a letter to Lord 
Lyons, stated that he had admitted, in an interview with Mr. 
Adams, “that the cases of the Alabama and Orcto were a 
scandal and in some degree a reproach to our [British] laws.”
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_ Encouraged by the immunity afforded by
Caseofthe“Alexan-the-decisions of Her Majesty’s government,

dra” the insurgent agents in Great Britain began, 
said the Case of the United States, to extend their operations. 
Early in April 1863 a steamer called the Japan, but afterward 
known as the Georgia, left the Clyde with intent to depre
date on the commerce of the United States. A small steamer 
called the Alar, belonging to a British subject, was dispatched 
with her armament and ammunition. They met off the French 
coast, and in twenty-four hours the guns and ammunition were 
transferred. In March 1863 a new gunboat, to be called the 
Alexandra, was launched at Liverpool. Proceedings were 
taken against her under the foreign-enlistment act, but, 
though her hostile character was clearly proved, the jury, 
under the construction of the law given by the court, promptly 
returned a verdict in her favor. The judge said that a neutral 
might “make a vessel and arm it, and then offer it for sale” to 
a belligerent; that, a fortiori, “if any man may build a vessel 
for the purpose of offering it to either of the belligerent pow
ers, * * * may he not execute an order for it?” That
“to ‘equip’ is ‘to furnish with arms;’ ” “in the case of a ship 
especially, it is to furnish and complete with arms;” that 
“‘equip,’ ‘furnish,’ ‘fit out,’ or ‘arm,’ all mean precisely the 
same thiug;” and he closed this branch of the case by saying, 
“the question is whether you think that this vessel was fitted. 
Armed she certainly was not, but was there an intention that 
she should be finished, fitted, or equipped in Liverpool? Be
cause, gentlemen, I must say, it seems to me that the Alabama 
sailed away from Liverpool without any arms at all; merely a 
ship in ballast, unfurnished, unequipped, unprepared; and her 
arms were put in at Terceira, not a port in Her Majesty’s do
minions. The foreign-enlistment act is no more violated by 
that than by any other indifferent matter that might happen 
about a boat of any kind whatever.” This ruling was not re
versed, and stood as the law of England till after the close 
of the civil war.

At the time it was made, two ironclads, 
“Lairds’Ironclads.” a^terwar(j known as “Lairds’ ironclads,” or
“Lairds’ rams,” were in course of construction at Birkenhead, 
opposite Liverpool. The keel of one of them was laid in the 
stocks from which the Alabama had been launched. Notorious 
facts, showing their construction as Confederate men-of-war,
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were communicated by Mr. Adams to Earl Russell on July 11, 
1863, July 16, July 25, August 14, and September 3. In his 
note of September 3 Mr. Adams said that he had been directed 
“to describe the grave nature of the situation in which both 
countries must be placed in the event of an act of aggression 
committed against the government and the people of the 
United States by either of these formidable vessels.” On the 
4th of September he submitted evidence to show the prepara
tion of one of the vessels for immediate departure. Late in 
the afternoon of the same day Mr. Adams received a note from 
Earl Russell, dated the 1st, saying: “Her Majesty’s govern
ment are advised that they can not interfere in any way with 
these vessels.” On the 5th Mr. Adams replied, expressing his 
“profound regret” at the conclusion at which Her Majesty’s 
government had arrived, and added: “It would be superfluous 
in me to point out to your lordship that this is war.” On the 
8th of September Mr. Adams received a brief note in which 
it was stated that instructions had been issued which would 
prevent the departure of the two ironclads from Liverpool.

About this time, said the Case of the United 
The Cap^Town8, ^ an even^ took place at the Cape of Good

’ Hope which tested afresh the purpose of Her 
Majesty’s government to maintain its neutrality. In August 
1863 the Alabama arrived at Cape Town, and was soon fol
lowed by the Tuscaloosa, a “prize” which she had captured off 
the coast of Brazil, and which she affected to treat as a tender. 
Though the Tuscaloosa had never been condemned, and still 
had on board her cargo of wool, and though she had on board 
only two guns, insufficient for any service other than that of 
slight defense, she was admitted and treated as a man-of-war. 
The British Government disapproved of this action and said 
that the most proper course would have been “ to prohibit the 
exercise of any further control over the Tuscaloosa by the 
captors, and to retain that vessel under Her Majesty’s con
trol and jurisdiction until properly reclaimed by her original 
owners.” These expressions were treated by the governor as 
a censure, and the Tuscaloosa having again come within the 
jurisdiction, he seized her and reported the facts to London. 
Her Majesty’s government disavowed this act, and directed 
the governor, under “the peculiar circumstances of the case,” 
to restore her “to the lieutenant of the Confederate States 
who lately commanded her; or, if he should have left the
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Cape, then to retain her” till she might be handed over to 
someone possessing “ authority from Captain Semmes, of the 
Alabama, or from the government of the Confederate States, 
to receive her.”

The Case of the United States now resumed 
Confederate Blockade ^tory of army purchases and blockade 

Runners. running. On the 3d of November 1863 Mr. 
Adams laid before Earl Bussell new proofs to show the estab
lishment at Bermuda of an insurgent depot of naval stores. 
On the 27th Earl Bussell answered that Her Majesty’s govern
ment did not consider that it could properly interfere in the 
matter. Other representations to the same effect were made 
by Mr. Adams, who closed the discussion by calling Earl 
Bussell’s attention to the condition exacted from all vessels in 
trade with the insurgent ports, that one-half of the tonnage 
of each vessel might be employed by the Confederate govern
ment for its own use both on the outward and homeward 
voyage; to which Earl Bussell replied that, admitting all the 
facts stated to be true, there was nothing in them worthy of 
attention, since Her Majesty’s subjects were “entitled by inter
national law to carry on the operations of commerce equally 
with both belligerents, subject to the capture of their vessels 
and to no other penalty.” Evidence was again and again laid 
before Earl Bussell to show that these blockade runners were, 
in fact, transports of the insurgents, carrying their funds for 
Liverpool, and bringing back arms and munitions of war, and 
that the operations of these vessels were clearly within the 
terms of the foreign-enlistment act. On the 15th of March 1865 
Mr. Adams complained of this matter for the last time. The 
United States steamer San Jacinto, having been wrecked on 
the Bahamas, and her officers and crew having found shelter 
at Nassau, the American man-of-war Honduras was sent there 
for the purpose of paying in coin the claims for salvage. The 
United States consul in vain asked permission for the Hondu
ras to enter the port, although the Confederate cruiser Florida 
had, less than six months before, remained eleven days at Ber
muda, and taken on board a full supply of coal. Mr. Adams 
stated to Earl Bussell that this incident had made a painful 
impression in the United States, especially as there was not a 
day during the month in which it happened when thirty-live 
vessels engaged in breaking the blockade were not to be seen 
flaunting their contraband flags in that port. Neither had its
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hospitality been restricted to that “hybrid class” of British 
ships running its illegal ventures on joint account with the 
insurgent authorities in the United States. The Chameleon, 
before known as the Tallahassee, and still earlier as a British 
steamer fitted out from London to play the part of a privateer 
out of Wilmington, was lying at that very time in Nassau, 
relieved, indeed, of her guns, but still retaining all the attri
butes of her hostile occupation; and only a few days earlier 
the steamer Laurel had reappeared at Nassau, after assuming 
the name of the Confederate States, and had not only been 
received'there, but commissioned with a post mail to a port of 
Her Majesty’s Kingdom.
Careers of the Con- 0 In the flfth chaPter tlie Case of the United 

federate Cruisers, states completed the discussion of the mat
ters “wherein Great Britain failed to perform 

its duties as a neutral,” by tracing the origin and career of 
each of the “Confederate cruisers,” the Sumter; the Nash
ville; the Florida and her tenders, the Clarence, the Taeony, 
and the Archer; the Alabama and her tender the Tuscaloosa; 
the Georgia; the Tallahassee, or the Olustee; the Chicka- 
mauga; and the Shenandoah. The facts in these cases and 
the arguments upon them are discussed in the Digest.

The sixth and last chapter of the American 
Case is entitled: “The tribunal should award 

. a sum in gross to the United States.” The
claims of the United States were classified as follows:

“1. The claims for direct losses growing out of the destruc
tion of vessels and. their cargoes by the insurgent cruisers. 

u2. The national expenditures in pursuit of those cruisers. 
a3. The loss in the transfer ot the American commercial 

marine to the British flag.
“4. The enhanced payments of insurance.
“5. The prolongation of the war and the addition of a 

large sum to the cost of the war and the suppression of the 
rebellion.”

The claims for direct losses were subdivided into :
“1. Claims for destruction of vessels and property of the 

Government of the United States.
“ 2. Claims for the destruction of vessels and propertv under 

the flag of the United States.
“3. Claims for damages or injuries to persons, growing out 

of the destruction of each class of vessels.”

Question of Dam
ages.
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The government vessels destroyed were of two classes, those 
under the charge of the Treasury Department and those under 
the charge of the Navy Department. Evidence was presented 
to enable the tribunal to determine the amount of damage 
which should be awarded for the destruction of vessels or 
property, whether of the government or of private persons.
A detailed statement was presented of the amount of the 
national expenditures in pursuit of the Confederate cruisers. 
The total amount of the claims submitted, so far as they were 
definitely estimated, was $26,101,907.31, exclusive of interest. 
This sum was composed of two principal items, $7,080,478.70, 
representing the expenses incurred by the United States in 
fitting out vessels to cruise for the Alabama and other Con
federate cruisers, and $19,021,428.61, representing the amount 
claimed for the seizure, detention, and destruction of vessels by 
those cruisers. The latter item included claims for increased 
war premiums.

Of the “national” or “indirect” claims no estimate was 
made. A statement by Mr. Cobden in the House of Commons, 
in 1864, was brought to the attention of the tribunal, to show 
the losses suffered by the United States in the transfer of the 
American commercial marine to the British flag. And it was 
said to be “impossible for the United States to determine,” 
and “ perhaps impossible for anyone to estimate with accuracy, 
the vast injuries which these cruisers caused in prolonging 
the war.” By the battle of Gettysburg in July 1863 the ag
gressive force of the insurrection on land was crushed. There
after “ its only hope lay in prolonging a defense until, by the 
continuance of the permitted violations of British neutrality 
by the insurgents, the United States should become involved 
in a war with Great Britain.” In pursuance of this policy the 
Confederate authorities “ withdrew their military forces within 
the lines of Richmond, and poured money into Bullock’s hands 
to keep afloat and increase his British-built navy, and to send 
it into the most distant seas in pursuit of the merchant marine 
of the United States.”

On the amounts which should be. allowed in respect of the 
several losses and injuries complained of, the American Case 
asked for interest to the day when the award was payable by 
the terms of the treaty—twelve months after the date of the 
award. The rate of interest asked for was 7 per cent, the legal 
rate in New York, and July 1, 1863, was suggested as an 
« average day” from which the interest should be computed.

590
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The theories of law and of fact on which the 
^ican Cas^mer"0ase of the United States was constructed were 

succinctly explained by Mr. Davis, its author, 
in his final report as agent of the United States at Geneva.1 * * * * * 
Setting out Avith the assumption that the “tribunal of arbitra
tion was a judicial body, substituted by the parties to take the 
place of force, and empowered to try and determine issues 
which otherwise could be settled (if at all) only by war/7 the 
author of the Case deemed it necessary, in order that full justice 
might be done, that the injuries of which the United States 
complained should be stated “Avith the fullness necessary to a

1 Papers Relating to the Treaty of Washington, IV. 2. Various statements
having been made as to the authorship of the Case of the United States, it
is proper to say that it was the work of Mr. J. C. Bancroft Davis, the
American agent. (Mr. Fish and the Alabama Claims, 86.) In Apple
ton’s Cyclopaedia of American Biography the authorship of the Case is 
ascribed to the late Chief Justice Waite. It is probable that this erroneous 
statement was due to an inadvertent supposition that the Case was pre
pared by the American counsel at Geneva, of whom Mr. Waite was one. It 
is certain that that eminent man never authorized such a statement him
self. On the contrary, when, on a certain occasion, I referred to his part 
in the litigation at Geneva, he disclaimed with characteristic modesty any 
credit for the result, and declared that in his opinion the success of the 
United States was largely due to Mr. Davis, who, as he-said, not only pre
pared the American Case, but infused life into the American cause to the end.

When the first five chapters of the Case were completed they were sub
mitted, in the form of a printed memorandum, to President Woolsey, of 
Yale, Mr. William Beach Lawrence, Mr. E. R. Hoar, and Mr. Caleb Cushing. 
President Woolsey “made many valuable suggestions, most of which were 
adopted.” Mr. Lawrence, who was consulted during the composition of 
the chapters, as well as afterward, gave “valuable hints, which improved 
the work.” Mr. Hoar “expressed his general approval,” and made several 
suggestions,which were adopted; and Mr. Cushing “made several valuable 
contributions, all of which were embodied in the work.” Different mem
bers of the Cabinet were also consulted, “and, so far as they made sugges
tions, their views were adopted.” “Several valuable contributions or 
hints” were also received from Mr. Fish. After the first five chapters were 
thus considered and revised, the sixth and final chapter, containing the 
formal statement of claims, was written; but, not being argumentative in 
character, it was not sent out for criticism as the other chapters had been. 
(See Report of Mr. Davis, Papers Relating to the Treaty of Washington 
IV. 3.) ’

Mr. George F. Edmunds, in his memorial address on Mr. Fish before the 
legislature of New York, referring to Mr. Davis as the author of the Amer
ican Case, expressed the opinion that “no stronger statement of the position 
and rights of the United States could have been set forth by anyone.” 
(Proceedings of the Legislature of the State of New York in Memory of 
Hou. Hamilton Fish, 48.)
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determination in a court of law, and with the same frankness 
with which they would be stated in case of an appeal to force.” 
In this view of the subject, the inquiry as to the attitude and 
the animus of the British Government toward the United States 
during the civil war became of the utmost importance, especially 
as affecting the question whether that government had used 
“due diligence” in the performance of its neutral duties. It 
was not denied that there were many “acts of insubordinates 
which, taken individually and by themselves, would not form a 
just basis for holding culpable a government which was honestly 
and with vigilance striving to perform its duty as a neutral.” 
Yet these same acts might, when taken in connection with each 
other, and with proof of animus, establish culpability in the 
government itself. Thus, it might be argued that the British 
Government would not be responsible for such acts, taken by 
themselves, as those of the collector of customs at Liverpool 
respecting the Florida and the Alabama, of the authorities at 
Nassau respecting the arming of the Florida at Green Cay, 
and subsequently respecting her supplies of coal, and of the 
authorities at Melbourne respecting the Shenandoah. But 
these acts were, it was maintained, all imbued with the char
acter of culpable negligence, when it was shown “that the 
Government of Great Britain, by its indiscreet haste in coun
seling the Queen’s proclamation recognizing the insurgents as 
belligerents, by its preconcerted joint action with France 
respecting the declarations of the Congress of Paris, by its 
refusal to take steps for the amendment of its neutrality laws, 
by its refraining for so long a time from seizing the rams at 
Liverpool, by its conduct in the affair of the Trent, and by its 
approval of the course of its colonial officers at various times; 
and that the individual members of government, by their open 
and frequent expressions of sympathy with the insurgents, and 
of desire for their success, had exhibited an unfriendly feeling, 
which might affect their own course, and could not but affect 
the action of their subordinates.”

Moreover, it was contended “that while there were particular 
facts as to each vessel tending to fix responsibility upon Great 
Britain,” the general facts that “the insurgents established 
and maintained, unmolested throughout the insurrection, ad
ministrative bureaus on British soil, by means of which the 
several cruisers were dispatched from British ports or were 
enabled to make them bases of hostile operations against the
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United. States, and that the British Government was cognizant 
of it;” that “Great Britain from the outset denied, and to the 
last persisted in denying, that the departure of vessels like the 
Alabama and the Florida under any circumstances could be a 
breach of international duty, and had refused to exercise dili
gence to prevent such departure,” and that “in point of fact 
no such diligence had been exercised”—it was contended that 
“ these general indisputable facts were sufficient to carry re
sponsibility for the acts of all the cruisers.”

The British Case began Avith an exposition 
The British Case, of the subject-matter of the arbitration, as it

was “understood by the government of Her 
Britannic Majesty.” As to the claims embraced in the treaty, 
it was said that the phrase “the Alabama claims” Avas under
stood by Her Majesty’s government to embrace all claims 
“growing out of acts committed by” that vessel and by other 
vessels which were alleged to have been procured, like the 
Alabama, from British ports during the war, and under cir
cumstances more or less similar. The only vessels, it was said, 
in respect of the acts of which diplomatic claims had been made 
by the Government of the United States were the Alabama 
herself and the vessels formerly knoAvn as the Florida, the 
Georgia,, and the Shenandoah. On one occasion, since the close 
of the war, the Government of the United States had men
tioned a vessel called the Sumter as one of those in respect of 
which it conceived itself to have claims against Great Britain. 
But no claims in respect of the Sumter had been presented, nor 
was Her Majesty’s government aware of auy grounds on which 
such claims could be made Avitli any show" of reason.

The second part of the British Case opened 
Propositions of inter- w^h a statement of the following propositions,

which were said to be in accordance with the 
Xirinciples of international law and the practice of nations:

“ l. It is the duty of a neutral government, in all matters 
relating to the war, to act impartially toward the belligerent 
powers; to concede to one what it concedes to the other; to 
refuse to one what it refuses to the other.

“2. This duty, inasmuch as it flows directly from the concep
tion of neutrality, attends the relation of neutrality wherever 
it exists, and is not affected by considerations arising from the 
political relation which before the war the belligerents may 
have sustained to one another.

“3. Maritime war being carried on by hostilities on the high 
5627----- 38
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seas, and through the instrumentality (ordinarily) of vessels 
commissioned by public authority, a neutral power is bound to 
recognize, in matters relating to the war, commissions issued 
by each belligerent, and captures made by each, to the same 
extent and under the same conditions as it recognizes commis
sions issued and captures made by the other.

“ 4. Where either belligerent is a community or body of per
sons not recognized by the neutral power as constituting a 
sovereign state, commissions issued by such belligerent are 
recognized as acts emanating, not indeed from a sovereign gov
ernment, but from a person or persons exercising de facto, in 
relation to the war, the powers of a sovereign government.”

The British Case then referred to the seces-
DeVeof Secession War s*on moverQent> attack on Fort Sumter, the 

’ seizure by Virginia militia of Harpers Ferry, 
and the proclamation of President Lincoln of April 15, 1861, 
calling out the militia to the number of 75,000 men 5 to the 
counter proclamation of Mr. Jefferson Davis, president of the 
Confederate States, on the 17th of April, inviting applications 
for letters of marque and reprisal; to the proclamation of 
President Lincoln of April 19 for the blockade of the ports of 
the seven States then in revolt; to his proclamation of April 
27 extending the blockade to the ports of northern Virginia; 
to the seizure of vessels and cargoes under these proclamations 
of blockade, and their subsequent condemnation by the Su
preme Court of the United States in the “ prize cases,” in which 
it was declared that the proclamation of a blockade was “ itself 
official and conclusive evidence to the court that a state of war 
existed which demanded and authorized a recourse to such a 
measure under the circumstances peculiar to the case;” to the 
note of Mr. Seward to Lord Lyons of May 1, 1861, referring 
to the existing war and to the blockade of the ports of the 
insurgent States; to the acts passed by the Confederate con. 
gress on May 6 and May 14,1861, relating to letters of marque 
and reprisal, and regulating the disposition of prizes; and to 
the fitting out in the same month, or soon afterward, in the 
Confederate ports, of a number of armed vessels, mostly of 
small tonnage, which made a considerable number of captures, 
among such vessels being the Calhoun, the Jeff. Davis, the 
Savannah, the St Nicholas, the Winslow, and the York. From 
time to time other armed vessels were likewise sent out by the 
Confederacy. The Sumter went to sea in June 1861; the Sallie 
and the Nashville in October of the same year; the Echo in
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1862; the Retribution and the Boston in 1863; the Chickamauga, 
the Olutsee, and the Tallahassee in 1864. These vessels were 
said to have taken from sixty to seventy prizes.

On the 14th of May 1861 Her Majesty’s gov-
Proclamation of 

Neutrality. eminent issued a proclamation of neutrality, 
which, said the British Case, “was published 

fourteen days after the receipt in London of the news that Fort 
Sumter had been reduced by bombardment, that the President 
of the United States had called out 75,000 men, and that Mr. 
Jefferson Davis had taken measures for issuing letters of 
marque; twelve days after receipt of intelligence that Presi
dent Lincoln had published a proclamation of blockade; nine 
days after a copy of that proclamation had been received from 
Her Britannic Majesty’s consul at New York, and three days 
after the same proclamation had been officially communicated 
to Her Majesty’s secretary of state for foreign affairs by the 
United States minister, Mr. Dallas.” On tbe 1st of June 1861 
Her Britannic Majesty’s government issued orders by which the 
armed ships of both belligerents were forbidden to carry prizes 
into British waters. The Confederate government remon
strated against these orders, and the Secretary of State of the 
United States expressed his satisfaction with them as likely 
to “prove a deathblow to Southern privateering.” The gov
ernment of the Emperor of the French issued a declaration of 
neutrality on June 10, 1861; the Queen of Spain on June 17; 
the government of tbe Netherlands in the same month, and 
the Emperor of Brazil on August 1. Declarations, decrees, or 
notifications were likewise issued by other maritime powers.

As illustrating the course pursued by Her 
Majesty’s government, the British Case took 

up the case of the Sumter, which sailed from the Mississippi 
Biver on June 30, 1861, cruised for six months and captured 
seventeen prizes. In the course of her cruise she entered the 
dominions of Spain, tbe Netherlands, Venezuela, Great Britain, 
Brazil, and France. She obtained coal and supplies at Cien- 
fuegos, Curasao, Paramaribo, Trinidad, and Martinique suc
cessively. On her arrival at Cienfuegos she bad with her six 
prizes, which she left behind her when she sailed, and which 
were subsequently released by order of the Captain-General 
of Cuba, on the ground that they were captured within the 
territorial waters of that island. She was admitted to the

Case of the Sumter.
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waters of Curagao on the written declaration of her commandier 
that she was a ship, of war duly commissioned by the govern
ment of the Confederate States. In August she was admittced 
to the port of Paramaribo, in Dutch Guiana, and coaled therre, 
remaining in port eleven days. The Government of the Nettli- 
erlands subsequently issued orders that no vessel belongingito 
either belligerent should be allowed to take in more coal thaan 
would suffice for twenty-four hours7 consumption, or to remaiin 
in port longer than forty-eight hours. Before arriving ;at 
Paramaribo the Sumter visited Puerto Cabello, in Venezuella, 
and the British island of Trinidad. She remained at the lattcer 
place six days and purchased from private merchants coal amd 
provisions. Permission to purchase coal from the government 
stores was refused. What took place at Trinidad was brouglht 
by Mr. Adams to the attention of Earl Bussell on September 
30, 1861. Earl Bussell replied that the law officers of tllie 
Crown had reported that the conduct of the governor of Trimi- 
dad was in conformity with Her Majesty’s proclamation. Tlhe 
Government of the United States not only sought to have tlhe 
Sumter treated as a pirate, but also complained of the lengtth 
of time she was permitted to remain at Trinidad. With a vie^w 
to prevent the recurrence of similar complaints, the Britissh 
Government, on January 31, 1862, issued orders absolutelly 
excluding belligerent vessels from the waters of the Bahanna 
Islands, except in case of stress of weather, or of special leawe 
granted by the lieutenant-governor. These islands being veiry 
near to the American coast, access to them was of little impor
tance to the armed vessels of the United States except in stress 
of weather, while to vessels of the Confederate States it was (of 
great importance, the harbors of those States being generality, 
though not always, effectively blockaded.

The orders thus issued were, the British Case declared, moire 
stringent and comprehensive than those of any other neutraal 
government. The Sumter, after leaving Trinidad, entered iin 
succession the ports of Paramaribo, in Dutch Guiana; oof 
San Juan de Maranham, in Brazil, where she remained tern 
days; of Port Boyal and St. Pierre, in Martinique; and oof 
Cadiz, where she remained fourteen days. She was four
teen days in the waters of Martinique, and procured theree, 
under the written authority of the governor of the islandl, 
a full supply of coal for a cruise across the Atlantic, togethe3r 
with other supplies. A few days after her arrival the Iroo- 
quois, a man-of-war of the United States, entered Port Boyaal
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haarbor, arid, finding the Sumter, complained to the governor 
off Martinique of her receiving French protection. The gov
ernor in reply offered the same hospitalities and facilities 
to) the Iroquois as were enjoyed by the Sumter. The captain 
off the Iroquois was also informed that if the Sumter should 
leeave port before him he would not be permitted to depart 
urn til twenty-four hours after her sailing. He left immediately 
annd cruised in the offing with the design of intercepting her, 
tilill the night of November 23,1861, when she made her escape. 
Oi)n January 18,1862, she arrived at Gibraltar. The authori
ties observed a neutral conduct in accordance with the Queen’s 
proclamation. The Sumter, in accordance with the rule ob- 
seerved throughout the war toward vessels of both belligerents 
att all British ports, was refused permission to purchase coal 
frcom the government stores, and she was unable to leave 
Gibraltar for want of coal, the consul of the United States 
haaving induced the merchants of the place to refuse to supply 
heer. On the 12th of February 1862 the United States man-of- 
wFar Tuscarora arrived at Gibraltar and proceeded to coal at 
thhe neutral port of Algeciras. Two other men-of-war soon 
arrived, and the Sumter, being unable to escape, was sold at 
pDublic auction, after having been deprived of her armament, to 
at British resident at Liverpool. The United States consul at 
Gibraltar protested against the sale on the ground that it was 
“<for the purpose of avoiding a capture by the cruisers of the 
UJnited States.” Complaint as to the sale was also made by 
Mir. Adams to Earl Russell, who replied that British naval 
amid military officers at Gibraltar had received instructions not 
too give any protection to the vessel beyond territorial waters, 
till us leaving it open to the vessels of the United States to 
csapture her and take her into a prize court. She sailed from 
Gibraltar on February 7, 1863, and reached Liverpool on the 
U3th. She remained there till July 3, when she sailed as a 
mnerchant vessel, without armament, and carrying as freight 
soome heavy ordnance, which could not possibly have been used 
oim board of her. While in port she was carefully watched, by 
orrder of the British Government, as a precaution lest she 
sthould be in any way armed or equipped for war. She was 
wrecked at last in attempting to enter Charleston.

The course pursued by the British Govern- 
m® “d ment in this case wTas, said the British Case,

' adhered to in 1864 in the case of the Confeder
ate ship Georgia. But it was afterward judged expedient by 
thhe government to prohibit vessels of war belonging to either
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belligerent from being dismantled or sold in British ports; 
although, as the British Case maintained, it was not the duty 
of a neutral government to prohibit the sale in its territory of 
a ship owned by a belligerent to a neutral purchaser. Under 
certain circumstances, as in the case of a ship of war driven 
by superior force to take refuge in a neutral port, such a sale 
might be liable to be declared void by a prize court of the 
other belligerent. But this was a jurisdiction, said the British 
Case, exercised by prize courts alone, and the sale, until so set 
aside, was valid everywhere, and operated to transfer the 
property to the neutral purchaser.

The British Case also referred to the Nashville, which arrived 
at Bermuda on- October 30, 1862, having sailed from Charles
ton on the 26th. A supply of coal from Her Majesty’s dock
yard was refused her. She secured a supply from a private 
yard, and on November 21 arrived at Southampton, having 
destroyed on her way an American packet ship. On Novem
ber 22 she went into dock for repairs, and directions were sent 
from the foreign office that she “ should not be allowed to 
equip herself more completely as a vessel of war, or to take in 
guns or munitions of war.” This measure was the subject of 
an expression of satisfaction on the part of Mr. Adams.

From the beginning to tbe end of the war, 
said the British .Case, Her Majesty’s govern
ment scrupulously observed in respect to ves

sels entering British ports or waters under the flag of either 
belligerent the duties of a neutral power. The United States 
cruisers entered the ports and waters of Her Majesty’s domin
ions for coaling and other purposes more frequently than the 
vessels of the Confederate States. The impartial neutrality 
maintained in these respects by Her Majesty’s government 
was nevertheless a frequent subject of complaint by the Gov
ernment of the United States, which continued to insist that 
Confederate vessels ought to have been treated as piratical, or 
at least excluded altogether; while the Confederate States 
complained that the regulations enforced were unequal in 
operation, and unduly disadvantageous to a belligerent whose 
ports and coasts were under blockade.

The third part of the British Case related to 
international rights and duties,” and to “the 

powers which were possessed by Her Britannic 
Majesty’s government of preventing unlawful equipments, and

Confederate Com
plaints.

International Rights u 
and Duties.
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the manner and circumstances in and under which these powers 
were exercised during the war.” Under this head the British 
Case laid down the following general propositions:

al. A neutral government is bound to exercise due diligence, 
to the intent that no place within its territory be made use of 
by either belligerent as a base or point of departure tor a mili
tary or naval expedition, or for hostilities by land or sea.

u2. A neutral government is not, by force of the above- 
mentioned obligation or otherwise, bound to prevent or restrain 
the sale within its territory, to a belligerent, of articles contra
band of war, or the manufacture within its territory of such 
articles to the order of a belligerent, or the delivery thereof 
within its territory to a belligerent purchaser, or the exporta
tion of such articles from its territory for sale to, or tor the
use of, a belligerent. , , . ,,, ,

u 3. Nor is a neutral government bound, by force of the above- 
mentioned obligation or otherwise, to prohibit or prevent ves
sels of war in the service of a belligerent from entering or 
remaining in its ports or waters, or from purchasing provisions, 
coal, or other supplies, or undergoing repairs therein; provided 
that the same facilities be accorded to both belligerents mdil- 
ferently: and provided also-that such vessels be not permitted 
to augment their military force, or increase or renew their sup
plies of arms or munitions of war, or of men, within the neutral 
territory.

“4 The unlawful equipment, or augmentation of force, of a 
belligerent vessel within neutral waters being an offense against 
the neutral power, it is the right of the neutral power to re
lease prizes taken by means or by the aid of such equipment 
or augmentation of force, if found within its jurisdiction.

“5. It has been the practice of maritime powers, when at 
war, to treat as contraband of war vessels specially adapted 
for warlike use and found at sea under a neutral flag in course 
of transportation to a place possessed or occupied by a bellig
erent. Such vessels have been held liable to capture and con
demnation as contraband on proof in each case that the desti
nation of the ship was an enemy’s port, and provided there 
were reasonable grounds for believing that she was intended 
to be sold or delivered to or for the use of the enemy.

“ 6. Public ships of war in the service of a belligerent enter
ing the ports or waters of a neutral are, by the practice of 
nations, exempt from the jurisdiction of a neutral power. To 
withdraw or retuse to recognize this exemption without previous 
notice, or without such notice to exert, or attempt to exert, 
jurisdiction over any such vessel, would be a violation of 
mon understanding, which all nations are bound by good faith
to respect. . „ _ , . ,

“7. A vessel becomes a public ship of war by being armed 
and commissioned—that is to say, formally invested by order or 
under the authority of a government with the character of a
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ship employed in its naval service and forming part of its 
marine for purposes of war. There are no general rules which 
prescribe how, where, or in what form the commissioning must 
be effected so as to impress on the vessel the character of a 
public ship of war What is essential is that the appointment 
of a designated officer to the charge and command of a ship 
likewise designated be made by the government, or The proper 
department of it, or under authority delegated by the govern
ment or department, and that the charge and command of the 
• T m taken by the officer so appointed. Customarily a ship 
1S • ^ ^ ii° , e commissioned when a commissioned officer an- 
pointed to her has gone on board of her and hoisted tbe colors 
appropriated to the military marine. A neutral power may 
indeed refuse to admit into its own ports or waters as a public 
ship of war any belligerent vessel not commissioned in a 
specified form or manner, as it may impose on such admission 
any other conditions at its pleasure, provided the refusal be 
applied to both belligerents indifferently; but this should not 
be done without reasonable notice.
witWB?6! a'Ct °/ C0“missii<’ning, by which a ship is invested 
with the character of a public ship of war, is, for that purpose, 
valid and conclusive, notwithstanding that the ship may have 
been at the time registered in a foreign country as a ship of 
that country, or may have been liable to process at the suit of 
a private claimant, or to arrest or forfeiture under the law of a
i1°AreifnI!.r,ttate' +■ T116 c?“m.issioning power, by commissioning 
her, incorporates her into its naval force; and by the same act 
which withdraws her from the operation of ordinary legal proc
ess assumes the responsibility for all existing claims which 
could otherwise have been enforced against her.

■ diligence on the part of a sovereign government
signifies that measure of care which the government is under 
an international obligation to use for a given purpose. This 
measure, where it has not been defined by international usage
tion fffieff anrt f* t0 ^i deduced. ,from the nature of the obliga
tion itself, and from those considerations of justice, equity, and
genera! expediency on which the law of nations is founded.
„„„ f°- ltie measure of care which a government is bound to
of acts°rfrnrmt0 Wlthl? its jurisdiction certain classes
of acts, from which harm might accrue to foreign states or 
heir citizens, must always (unless specifically determined by 

usage or agreement) be dependent, more or less, on the sur-
Can not be defined with Precision 

in the form of a general rule. It would commonly, however
exceed6 th0antawh,Vhd+hmpraCtlCable t0 re<luire that it should 
exceed that which the governments of civilized states are
orCthat°of thtp empl°ymatter» concerning their own security 
or that of their own citizens. That even this measure of obli
gation has not been recognized in practice might be clearly 
shown by reference to the laws in force in the principal coun 
tries of Europe and America. It would be enough, indeed to 
refer to the history of some of these countries during recent
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periods for proof that great and enlightened states have not 
deemed themselves bound to exert the same vigilance and 
employ the same means of repression, when enterprises pre
pared with their own territories endangered the safety of 
neighboring states, as they would probably have exerted and 
employed had their own security been similarly imperiled.

u In every country where the Executive is subject to the laws, 
foreign states have a right to expect—

“(a) That the laws be such as in the exercise of ordinary 
foresight might reasonably be deemed adequate for the repres
sion of all acts which the government is under an international 
obligation to repress.

u(b) That, so far as may be necessary for this purpose, the 
laws be enforced and the legal powers of the government exer
cised.

uBut foreign states have not a right to require, where such 
laws exist, that the Executive should overstep them in a par
ticular case in order to prevent harm to foreign states or their 
citizens; nor that, in order to prevent harm to foreign states or 
their citizens, the Executive should act against the persons 
or property of individuals, unless upon evidence which would 
justify it in so acting if the interests to be protected were its 
own or those of its own citizens. Nor are the laws or the mode 
of judicial or administrative procedure which exist in one coun
try to be applied as constituting a rule or standard of com
parison for any other country. Thus, the rules which exist in 
Great Britain as to the admission and probative force of various 
kinds of testimony, the evidence necessary to be produced in 
certain cases, the questions proper to be tried by a jury, the 
functions of the Executive in regard to the prevention and 
prosecution of offenses, may differ, as the organization of the 
magistrature and the distribution of authority among central 
and local officers also differ, from those which exist in France, 
Germany, or Italy. Each of these countriesfhas a right, as well 
in matters which concern foreign states or their citizens as in 
other matters, to administer and enforce its own laws in its 
own forum, and according to its own rules and modes of pro
cedure; and foreign states can not justly complain of this 
unless it can be clearly shown that these rules and modes of 
procedure conflict in any particular with natural justice, or, in 
other words, with principles commonly acknowledged by civil
ized nations to be of universal obligation.

“In connection with the foregoing propositions are to be 
taken the three rules stated in Article VI. of the treaty, and 
accepted by Her Britannic Majesty’s government in the man
ner expressed in that article.”

The case of a vessel dispatched from a 
neutral port to or for the use of a belligerent, 
after having been prepared within the neutral 

territory for warlike use, might, said the British Case, be

Character of Amer
ican Complaints.
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regarded from two different points of view. The ship itself 
might be regarded merely as an implement of war and an 
article of contraband, or the preparation and dispatch of the 
ship might be viewed as the commencement of a hostile 
expedition. The difficulty in drawing the line between these 
two classes of transactions was great in theory and still greater 
in practice; and it was “ enhanced to the utmost during the 
civil war by the ingenuity and audacity of American citizens 
who were engaged in carrying on hostilities against the Govern
ment of the United States, and who were desirous of availing 
themselves for this purpose of the shipbuilding and manu
facturing resources of Great Britain.” The difficulties encoun
tered by Her Majesty’s government in this regard finally led 
to an enlargement of the municipal law on the subject beyond 
what had “ hitherto been deemed necessary in any other 
country.” The acts of which the United States complained 
were, said the British Case, of a class which had not commonly 
been made the object of prohibitory legislation and which had 
not, perhaps, when the war began, been directly prohibited 
except in the United States and Great Britain. Laws were 
not made till the necessity for them had arisen. The necessity 
for neutrality laws early arose in the United States, first in 
the war that began in 1793 between the French Bepublic on 
the one hand and Great Britain and the Netherlands on the 
other; and again in the war which broke out in 1810 between 
Spain (afterward assisted by Portugal) and the Spanish colo
nies in America. The laws passed to meet the exigencies which 
then arose had been in force for many years, and had always 
been held by the legislative authority in the United States 
to be adequate for their purpose; yet vessels had “from time 
to time been fitted out and armed within the United States to 
cruise and commit hostilities against nations with which the 
United States were at peace,” and “ severe losses and injuries” 
had been u inflicted on those nations by the depredations of 
such vessels.” Moreover, it had “been constantly held and 
maintained by the tlnited States” that the powers possessed 
by the government to prevent the fitting out of vessels within 
the national territory were such only as could be shown to be 
vested in the government by the Constitution and laws for the 
time being in force, and that, if these powers had been bona 
fide exercised, the United States were not responsible for losses 
inflicted by vessels fitted and armed within their territories.
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It had also been the practice of the executive authority in 
enforcing the laws to act upon information afforded by foreign 
consuls, or by other persons interested in preventing the acts 
prohibited by law, and to require the persons furnishing such 
information to produce evidence in support of it.

The British foreign-enlistment act of 1819
British Laws, was, said the British Case, modeled on the 

neutrality act passed by the United States in 
the preceding year; but, as regarded the matters in question, 
it was “more stringent, rigorous, and comprehensive” than 
the American law. During the forty-two years that elapsed 
between its passage in 1819 and the year 1862 only one case 
founded on an alleged violation of its provisions appeared to 
have been brought to trial before a court. It resulted that 
the law of Great Britain, as it existed at the time of the civil 
war in the United States, was such as in the exercise of due 
foresight might reasonably be deemed adequate for enabling 
the British Government to perform its neutral obligations. 
But, in connection with the terms of the law, the following 
principles of the constitutional law of Great Britain were, 
said the British Case, to be considered:

“1. The Executive can not deprive any person, even tempo
rarily, of the possession or enjoyment of property, nor subject 
him to bodily restraint unless by virtue and in exercise of a 
power created and conferred on the Executive by law.

“2. No person can be visited with a forfeiture of property, 
nor subjected to any penalty, unless for a breach of a law, nor 
unless such breach can be proved to the satisfaction of a com
petent legal tribunal, by testimony given on oath in open court, 
subject to the rules of procedure established here for the due 
administration of justice. Every witness is liable to be cross- 
examined by the accused party or his advocate.

“ 3. No person can be compelled to answer a question put to 
him in a court of law if the question is such that, by answer
ing it, he would incur the risk of a penalty or of a prosecution 
before a criminal tribunal. Statements on hearsay are not 
admissible as evidence.

“These general principles apply equally, whether the object 
sought to be attained be the prevention or punishment of an 
injury to the state, or to any citizen of the state, or to any 
other person or persons whomsoever.

“ It may be further observed that, during the whole period 
to which the questions submitted to the arbitrators relate, 
every case of alleged infringement of the British foreign-enlist
ment act brought to trial within the United Kingdom was 
required to be proved to the satisfaction of a jury.”
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Contraband and vThe blockade of tlie Confederate ports, said 
Blockade Running. British Case, maintained for a Jong time 

- very imperfectly, along a vast extent of coast,
offered extraordinary inducements to persons to attempt to 
elude it. For such attempts it was found profitable to con
struct vessels of a peculiar class; and recourse was had for 
this purpose to the shipyards of Great Britain, which were 
accustomed to supply shipping to purchasers of all countries. 
Her Majesty’s government, though aware that the blockade 
was for a considerable time not completely effective, recognized 
it from the first to the last. British subjects were warned that 
attempts to trade with the blockaded ports would subject 
them to the risk of the capture and confiscation of their prop
erty. The government neither did nor could prohibit sub
jects or persons within its dominions from engaging in trade, 
or from selling or constructing or purchasing vessels adapted 
for that purpose. By international law the right of blockade 
and the enforcement of it belonged to the belligerent, and not 
to neutral powers; and it followed that to the blockading 
power must be left the task of making the blockade effective.

At all the principal seaports of Great Britain, said the Brit
ish Case, the United States maintained consuls or consular 
officers. It was the duty of these officials to keep a watchful 
eye on whatever might tend to endanger the security or inter
ests of tbe United States, and to communicate their informa
tion to the minister of the United States at London. In the 
course of the years 1801, 1802,1803, 1864, and 1805 many rep
resentations were addressed by Mr. Adams to Her Majesty’s 
government respecting vessels which he believed to be intended
to be used as privateers or commissioned ships of the Confed
erate States in cruising and carrying on war against the United 
States. To complaints of traffic carried on with blockaded 
ports, or in articles contraband of war, it was answered, on the 
part of Her Majesty’s government, that these were enterprises 
which Her Majesty’s government could not undertake to pre
vent, and the repression of which belonged to the United 
States as a belligerent power. Allegations, on the other hand, 
that vessels were being prepared for cruising or carrying on 
war were immediately referred to the proper officers of the 
government at the several localities for careful investigation 
and inquiry. If, on such investigation, it appeared by sufficient 
prima facie evidence that any illegal act was being or had been
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committed, the vessels were forthwith seized and proceedings 
instituted according to law; if not, the result was at once 
communicated to Mr. Adams, and directions were given to the 
local authorities to watch closely the vessels as to which his 
suspicions had been aroused.

The British Case then took up in detail the 
Action on Specific vaiaous cases to which Mr. Adams called atten- 

Compiamts. Was that of the steamship Ber

muda, which was intended for a blockade runner, and which 
was captured and condemned by the United States on her 
second voyage, after she had once succeeded in running the 
blockade at Savannah. The vessels to which Mr. Adams next 
called the attention of Her Majesty’s government were the 
Oreto, or the Florida, and the Alabama, originally known as 
No. 290. In November 1862 Mr. Adams made inquiry as to 
a vessel then in course of construction at Glasgow; it was in 
fact being built for Her Majesty’s government. The next case 
was that of the Georgiana. Investigations were made and the 
result was communicated to Mr. Adams. The vessel was a 
blockade runner, and sailed from Liverpool on January 21, 
1863, with a general cargo for Nassau, and thence for Charles
ton. In attempting to enter the latter harbor she was chased 
and fired upon by the blockading vessels, and was run aground 
and wrecked. On March 26,1863, Mr. Adams called the atten
tion of Earl Bussell to a vessel called the Phantom, and on 
June 3, 1863, to a vessel called the Southerner, which were 
alleged to be fitting out as privateers. Mr. Adams acknowl
edged the readiness which Her Majesty’s government mani
fested in making the investigations he desired, and expressed 
satisfaction with the assurances of its determination to main
tain a close observation of future movements of an unusual 
character that might justify suspicions of evil intent. The 
Phantom was believed ultimately to have been used as a block
ade runner. She was never used for war. The Southerner, 
on August 9, 1863, sailed from Liverpool to Alexandria, in 
Egypt, and was employed in the Mediterranean in the convey
ance of cotton and passengers. The next case was that of the 
Alexandra, which was brought by Mr. Adams to the attention 
of Earl Bussell on March 31, 1863. On April 5 the Alexandra 
was, pursuant to the directions of Her Majesty’s government, 
seized by the officers of the customs at Liverpool under the 
seventh section of the foreign-enlistment act. The case was
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tried in the court of exchequer before the lord chief baron 
and a special jury. A. verdict having been rendered in favor 
of the persons claiming to be the owners of the ship, the Crown 
sought to obtain a new trial. This application failed, as also 
did a subsequent effort to prosecute an appeal before the court 
of exchequer chamber. The costs and damages, amounting 
to £3,700, were paid by the Crown, as the defeated party, to 
the claimants of the ship. During the whole course of these 
proceedings up to April 24,1864, the Alexandra remained under 
seizure, in the possession of the officers of the customs. At 
the end of that time, the Executive having no legal power to 
detain her, she came again into possession of the persons claim
ing to be her owners, by whom she was sold to a merchant at 
Liverpool. Her new owner changed her name to The Mary, 
and after certain alterations she sailed from Liverpool for 
Bermuda, and thence to Halifax. On her arrival at Halifax 
Mr. Seward informed the British legation at Washington that 
it was supposed that she was to be armed and equipped at 
Halifax for the Confederate government. The lieutenant- 
governor of Nova Scotia was immediately advised to that 
effect. In November 1864 The Mary returned from Halifax to 
Bermuda and then proceeded to Nassau, where proceedings 
were begun against her for having taken on board at Bermuda 
certain packages the contents of which suggested that the 
design existed to employ her in the naval service of the Con
federate States. On May 30, 1865, these proceedings were 
terminated by her release. The war was then over. The 
expense of the colonial government incurred by the seizure 
amounted to upward of £300.

The British Case next took up the case of the ironclad rams 
M Tousson and El Monassir, commonly known as “ Lairds’ 
ironclads.” The history of these vessels has been stated in 
the summary of the American Case. Orders to seize them 
were issued October 9, 1863, and they remained under seizure 
till May 1864, when they were sold to Her Majesty’s govern
ment for the sum of £220,000. The evidence which the gov
ernment had up to that time been able to obtain was, said 
the British Case, so imperfect as to make the event of a trial 
doubtful; and in agreeing to the purchase Her Majesty’s gov
ernment was mainly actuated by a desire to prevent by any 
means within its power, however costly, vessels of so formid
able character, constructed in a British port, from passing 
directly or indirectly into the hands of a belligerent.
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The next case taken up by the British Case was that of the 
Canton, or Pampero. This vessel was brought to Earl Rus
sell’s attention by Mr. Adams in a note of October 17, 1863. 
By the end of November inquiries directed by the government 
had led to the production of some evidence that she was in
tended for the Confederate service. On December 10 she was 
seized by the collector of customs at Glasgow, and in April 
1864, no defense having been made, was declared forfeited. 
She remained under seizure till October 1865, when she was 
given up to her owners, the war having long since been ended.

In 1864, said the British Case, representations were made by 
Mr. Adams to Earl Russell respecting two vessels named the 
Amphion and the Hawk; and in 1865 respecting three others, 
the Virginia, the Louisa Ann Fanny, and the Hercules. In none 
of these cases were any reasonable grounds of suspicion found 
upon examination to exist, and none of the vessels was in fact 
armed or used for the purposes of war.

After this review of the cases (except the
Action on Com- Florida and the Alabama) brought before Her 

plaints. Majesty’s government, the British Case de
clared :

“ 1. That in every case directions were given, without the 
least delay, for investigation and inquiry on the spot by the 
proper officers of government; and these officers were ordered 
to keep a watchful eye on the suspected vessel; and the direc
tions and orders so given were executed.

“ 2. That in some cases the attention of the government had 
been directed, before the receipt of any communication from 
Mr. Adams, to vessels as to which there appeared to be ground 
for suspicion.

“ 3. That as soon as any evidence was attained it was sub
mitted without delay to the law officers of the Crown, and 
they were called upon to advise as to the proper course of pro
ceeding. .

u 4. That in every case in which reasonable evidence could 
be obtained the vessel was seized by the officers of the govern
ment, and proceedings were instituted against her in the proper 
court of law. By reasonable evidence is understood testimony 
which, though not conclusive, offered nevertheless a reason
able prospect that the government might be able, when the 
time for trying the case should arrive, to sustain the seizure in 
a court of law.

u5. That in several of the cases in which a seizure was made 
the government found itself unable, or uncertain whether it 
would be able, to sustain the seizure by sufficient evidence, and 
was under the necessity of either releasing the vessel and pay
ing the costs of the trial and detention, or of purchasing her at 
the public expense.
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6. That in every one of the cases enumerated either the in
formation furnished to the government proved to be erroneous 
and the supposed indicia of an unlawful intention to be absent 
or deceptive, or this intention was defeated or abandoned by 
reason of the measures taken and the vigilance exercised bv 
Her Majesty’s government. J

“ 7. That it is easy to infer special adaptation for war from 
peculiarities or supposed peculiarities of construction which 
are really equivocal; and such inferences are liable to be falla
cious, especially in cases where the vessel is constructed with 
' Wi^" some employment which, though commercial, is out 
ot the ordinary course of commerce.”

The Anglo-Chinese *U 0rcler to exemPlify the anxiety of Her 
Flotilla. Majesty’s government to avoid anything that 

might bethought to compromise its neutrality, 
the British Case referred to the case of the Anglo-Cliinese 
flotilla. In March 1862 the Chinese Government authorized 
Mr. Lay, the inspector-general of Chinese customs, to purchase 
a steam fleet for the Emperor’s service. To this end Mr. Lay 
entered into an agreement with Captain Osborn, of the British 
navy, to take command of the fleet, and Her Majesty’s gov
ernment gave permission to enlist officers and men for the 
service. In September 1863 Captain Osborn arrived in China 
with the flotilla, consisting of six vessels of war and two other 
vessels. Differences having arisen as to the conditions under 
which Captain Osborn was to hold his command, he suggested 
that he would turn over the ships to the Chinese Government 
The British minister at Peking objected to this course, on the 
ground that Her Majesty’s government would not have con
sented to the organization of the squadron unless on the under
standing that it was to be placed under the orders of an officer 
in whose prudence and high character they had full confidence • 
and he also reported to Her Majesty’s government that the 
ships were not such as the Chinese could manage, and that it 
would not be safe to sell them on the coast, as they might fall 
into the hands of hostile daimios in Japan, or be bought for 
employment as Confederate cruisers in those seas. The min
ister of the United States at Peking was also apprehensive as 
to the latter contingency. It was subsequently arranged to 
send part of the flotilla to England and to take the other part 
to Bombay, and to sell them all on account of the Chinese Gov
ernment. Captain Osborn took four of the vessels to Bombay 
and the rest to England. Orders were, however, sent to Bom
bay to permit one of the vessels there, which was a dispatch
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"boat, to be sold, care being taken to prevent her from being 
equipped as a vessel of war, or sold to either of the belligerent 
parties in America; but the sale did not take place. The other 
three vessels at Bombay were ordered to be retained. Of the 
three vessels sent to England, one, which was a store ship, was 
sold. The other three vessels, which were men-of-war, were 
retained until the objections to their sale might be removed, 
the expense of their detention being defrayed by Her Majesty’s 
government. After the close of the civil war in the United 
States the Government of Egypt purchased the three vessels 
which were detained in England. Of the four vessels at Bom
bay, the Indian Government purchased two. The vessels 
altogether brought £103,026 less than the value at which they 
were estimated when they left China. This sum was paid by 
Great Britain to the Chinese Government. Sir Frederick 
Bruce, who was at that time British minister at Peking, writing 
in December 1865 from Washington, to which place he had been 
transferred, said that there was no doubt that agents of the 
Confederate government were on the lookout to purchase the 
more powerful vessels of the squadron from the Chinese; and 
Mr. Adams, in a note to Lord Clarendon of December 28,1865, 
expressed the high sense entertained by the Government of 
the United States of the friendly proceedings of Sir Frederick 
Bruce, in China, in regard to the disposition of the vessels of 
the flotilla.

Five parts (IV., V., VI., VII., and VIII.) of 
^abma^^Geor^a8’’^ritislL ^ase were devoted to an examina- 

and“Shenandoah!” ^on ^he cases °f tbe Florida, the Alabama, 
the Georgia, and the /Shenandoah. The facts 

in these cases are discussed elsewhere. The conclusion at 
which the British Case arrived was that, of the four vessels in 
question, two—the Shenandoah and the Georgia—were never, in 
any manner or degree, within the dominions of Her Majesty, 
fitted out, armed, or equipped for war, or specially adapted 
to warlike use; nor was any information respecting them con
veyed to Her Majesty’s government by the minister or the 
consular officers of the United States, nor did any come to 
the knowledge of that government, till they had respectively 
departed from Her Majesty’s dominions. The other two ves
sels—the Alabama and the Florida—though suitable by their 
construction for vessels of war, were not armed for war till 
they had departed from British jurisdiction and had arrived 

5627----- 39
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at places remote from and out of the control of Her Majesty’s 
government, nor till they had passed into the possession and 
control of the Confederate government, through the latter’s 
agents. The crews of all the four vessels, though composed 
partly of British subjects who had been induced by promises 
of reward to take service when at a distance from England, 
were actually enlisted on the high seas or elsewhere out of the 
jurisdiction of Her Majesty’s government; the crew of the 
Florida was chiefly enlisted in a port of the Confederate 
States, which she entered and lay in before engaging in any 
operation of war.

In conclusion (Part X.) the British Case con- 
Meaning of “Due tended that there was no ground on which 

Diligence.” the United States could maintain a claim for 
pecuniary indemnity. It had been seen that Her Majesty’s 
government, not content with performing its recognized inter
national obligations, had on more than one occasion over
stepped them, and had on two occasions voluntarily incurred a 
large expenditure in order to prevent vessels armed or built 
for war in Great Britain from passing into belligerent hands. 
On the other hand, a charge of injurious negligence on the 
part of a sovereign government, in the exercise of any of the 
powers of sovereignty, must be sustained on strong and solid 
grounds. The general assumption that such powers were ex
ercised with good faith and reasonable care ought to subsist 
until it had been displaced by proof to the contrary. It was 
not enough to show that a government had acted on an opin
ion from which an arbitrator could be induced to dissent; or 

‘ that a judgment pronounced by a court of competent jurisdic
tion, and acted upon by the Executive, was tainted with error; 
or that there had been some defect of judgment or penetra
tion, or somewhat less than the utmost possible promptitude 
and celerity of action; or that there had been some delay or 
omission occasioned by mere accident; or that an act had been 
done which it was the duty of the government to prevent. On 
the contrary, it was necessary to show that there had been u a 
failure to use, for the prevention of an act which the govern
ment was bound to endeavor to prevent, such care as gov
ernments ordinarily employ in their domestic concerns, and 
may reasonably be expected to exert in matters of interna
tional interest and obligation.” These considerations, it was 
said, applied with especial force to nations whose institutions
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were free, and in which the government was bound to obey 
and could not dispense with the law. Moreover, there had 
been on the part of the United States an extraordinary re
missness in employing their naval forces in the capture of the 
vessels of whose acts they complained; and it was not reason
able “that a belligerent state, alleging itself to be aggrieved 
by some imputed negligence of a neutral government, should 
on that account claim indemnity from the neutral for losses in 
the course of warlike operations which it had not actively and 
diligently exerted itself to prevent and arrest.”

After the filing of the Cases a controversy 
Counter Cases, arose which, for a period of several months, ren

dered the continuance of the arbitration doubt
ful. The details of this controversy, which related to the 
“indirect claims” submitted by the United States, are given 
hereafter. The contracting parties, however, in due time filed 
their Counter Cases; the Government of Great Britain doing 
so with the reservation that its action was not to prejudice 
its position that the indirect claims, which were not discussed 
in its Counter Case, were not within the jurisdiction of the 
tribunal.

American Counter 
Case.

The Counter Case of the United States, 
which was prepared by the agent and coun
sel of the United States at Paris, was very 

brief and added little to the Case in the way of argument, 
though it was accompanied with numerous documents. In re
gard to the assumption in the British Case that the claims of 
the United States were to be confined to those growing out 
of the acts of the Florida, the Alabama, the Georgia, and the 
Shenandoah, it stated that the claims growing out of the acts 
of the other vessels mentioned in the American Case formed 
part of the claims generically known as the Alabama claims, 
and were enumerated in certain volumes which were printed 
by order of the Senate under the title of “ Claims of the United 
States against Great Britain.” These volumes were not only 
submitted with the Case of the United States, but were, it was 
believed, in the possession of the foreign office in London 
before Her Majesty’s high commissioners received their in
structions; and they were on the table of the joint high com
mission during t he negotiations which preceded the conclusion 
of the treaty.
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Status of Confeder
ate Agents.

Effect of Commis-

As to the averment in several places in the 
British Case that the acts complained of were 
committed by American citizens, the Counter 

Case of the United States asked the tribunal “to take note 
that the ‘American citizens’ referred to were criminals in the 
eye of American law at the very time when they were ele
vated to the rank of recognized belligerents against the 
United States by the act of Her Majesty’s government.” It 
would therefore seem impossible “to impute to the United 
States any consequences of responsibility for the conduct of 
the persons thus described as ‘American citizens.’”

Moreover, said the Counter Case, the British 
Case seemed to concede that a belligerent who 
had wronged a neutral by violating its sover

eignty and by forcing it to take part, indirectly, in a war, 
might, nevertheless, by some subsequent act (such as commis
sioning, outside the jurisdiction of the neutral, a vessel of war 
unlawfully constructed within its jurisdiction), deprive the 
neutral of the right to take cognizance of the original offense. 
The United States suggested that such a right could not be 
lost by the mere act of the offending belligerent. The conces
sion that it could be so lost appeared to involve a claim that 
vessels of rebels recognized as belligerents possessed an exemp
tion from national jurisdiction, which should be accorded, if at 
all, only to vessels of recognized sovereign powers, to which 
political representations could be made in case of violations of 
neutral sovereignty, and to ignore undoubted prerogatives 
of the Crown to exclude armed vessels from the national 
ports.

As to the operation of the words “due dili- 
“Due Diligence.” gence,” the British Case, said the Counter Case 

of the United States, set up as a measure of 
care a standard which fluctuated with each succeeding govern
ment in the circuit of the globe, viz, “such care as governments 
ordinarily employ in their domestic concerns.” The argument 
ot the British Case required a neutral to establish, as a founda
tion for a claim for compensation, an absence of care “nearly 
equivalent to willful negligence.”1 The United States did not 
conceive that the law of nations tolerated the proposition that

1 See discussion of the subject of negligence in Bernard’s Neutrality of 
Great Britain during the American Civil War, 385.
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belligerents were required to submit without redress to the 
injuries resulting from neutral negligence till it reached the 
extremity suggested. The British Case seemed also to narrow 
the international duties of a government to the exercise of the 
restraining powers conferred upon it by municipal law, and to 
overlook the obligation of the neutral to amend its laws when 
they were insufficient.

As to the reference made in the British Case 
Acts Of Partiality, to “armed ships fitted out and sent to sea 

from ports in the Confederate States,” during 
and after May 1861, the Counter Case of the United States 
said that there was no insurgent vessel preying on the com
merce of the United States when the Florida or the Alabama 
escaped from Liverpool. As to the course of other maritime 
powers, it was pointed out that such powers recognized the 
insurgents as lawful belligerents only after Great Britain, 
the principal maritime power, had elevated them to that rank; 
and it was denied that, having regard to the great disparity 
of numbers between the vessels of the United States and 
those of the insurgents, the United States enjoyed, as the 
British Case claimed, to an equal extent with the insurgents 
the hospitalities of the British ports, or that, without regard 
to that disparity, those hospitalities were extended with an 
impartial neutrality to each.

The Counter Case of the United States chal- 
Prohibitory Legis- ],,,, o-(,q statement of the British Case that 

lation. the acts of vpliici, the United States com
plained belonged to a class which had not commonly been 
made the object of prohibitory legislation. Such acts appeared, 
it was maintained, upon evidence before the tribunal, among 
which was the report of the royal commission on the subject 
of neutrality, to have been widely made the subject of positive 
legislation, nor was there any country except Great Britain, so 
far as the United States were advised, in which it had been 
assumed that proceedings under the municipal or local laws 
were the measure of neutral obligations toward other govern
ments. And it was u emphatically?? denied that the prohibi
tory laws of the United States had, as was asserted in the 
British Case, “ been infringed by acts much more flagrant than 
any of those now charged against Great Britain.” With ref
erence to the statement in the British Case that the foreign- 
enlistment act of 1819 was more “stringent, rigorous, and
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comprehensive” than the neutrality laws of the United States, 
the Counter Case of the United States made the following 
comparison:

u 1. Enlistments of British subjects only are made unlawful 
by the British act; the American act, on the contrary, makes 
all enlistments within the neutral jurisdiction unlawful, except 
naval enlistments of subjects of the enlisting belligerent made 
on the deck of a vessel of the belligerent while within the 
neutral waters.

“2. By executive and judicial construction, the words 
4 equip,7 ‘fitted out,7 and ‘ furnish7 have received a much 
broader meaning in America than in Great Britain, as the 
United States have explained in their Case.

3. The tenth and eleventh sections of the American act, 
commonly known as the bonding clauses, are admitted not to 
be in the British act. And it is also admitted that these 
clauses are intended to be preventive, not punitive.1

“ 4. The eighth section of the United States act is also 
omitted in the English act. This section, the practical opera
tion of which is explained in the case of the United States, is 
regarded by them as by far the most efficient part of the act 
for the prevention of violations of neutrality.77

Action on American 
Complaint.

Nor did the United States understand, said 
the Counter Case, that it was true that “alle
gations that vessels were being prepared for

1 The “ bonding clauses” are now incorporated in the following sections 
of the Revised Statutes of the United States:

“Sec. 5289. [Act of 1818, sec. 10.] The owners or consignees of every 
armed vessel sailing out of the ports of the United States, belonging 
wholly or in part to citizens thereof, shall, before clearing out the same, 
give bond to the United States, with sufficient sureties, in double the 
amount of the value of the vessel and cargo on board, including her arma
ment, conditioned that the vessel shall not be employed by such owners 
to cruise or commit hostilities against the subjects, citizens, or property 
of any foreign prince or state, or of any colony, district, or people, with 
whom the United States are at peace.

“Sec. 5290. [Act of 1818, sec. ll.] The several collectors of the cus
toms shall detain any vessel manifestly built for warlike purposes, and 
about to depart the United States, the cargo of which principally consists 
of arms and munitions of war, when the number of men shipped on board 
or other circumstances, render it probable that such vessel is intended to 
be employed by the owners to cruise or commit hostilities upon the sub
jects, citizens, or property of any foreign prince or state, or of any colony, 
district, or people with whom the United States are at peace, until the 
decision of the President is had thereon, or until the owner gives such 
bond and security as is required of the owners of armed vessels by the 
preceding section.” •
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cruising or carrying on war” were in all cases followed by 
seizure of the vessels, when sufficient pnma facie evidence of 
the illegal purpose was furnished. “ They understand,” said 
the Counter Case, “ exactly the contrary to have been the case; 
that until the opinion of the law officers of the Crown, given 
on the 29th day of July 1862 (the day of the escape of the 
Alabama), all branches of Her Majesty’s government held that 
it was necessary, not only to establish a preparation or cruis
ing or carrying on war, but also an actual arming oft e o en 
ing cruiser in a British port, in order to justify seizure, and 
that this prevailing opinion was afterward sustained in effect 
by the courts of England in the Alexandra case, which is still 
the unreversed judicial construction of the act of 1819.

In conclusion, the American Counter Case 
Concluding Consider- presented thefollowing general considerations:

ations. j Both parties contemplate that the United
mates will endeavor to establish in these proceedings some SSirconneSI of cause and effect between the iumnes for 

thpv ask compensation and the 6 acts committed by tbe 
SJK’3*. tot, contemplates are to be sh<mn

1002 tThe°tribuniJ1of arbitration being a judicial bod, in 
vested bv the parties with the functions necessary for deter
mining the issues between them, and bemg now ^ized ot the 
substance of the matters in dispute, will hold itself bound by
such reasonable and established rules of thenarties
relations of cause and effect as it may assume that Parties 
had in view when they entered into their engagement to make

course of bonest neutrality unduly burdensome.
Tbe Counter Case of Great Britain, a com

. . . p urebensive document of about tbe same length
Bntis oun er ^ ^ Britisll caSe, waSj as bas heretofore been
stated, filed without prejudice to the position assumed by Her 
Maiesty’s government in the controversy then pending u» rela- 
tiou^to tbe^iadirectclaims.” While declariug that Her Majee- 
ty’s government was entitled to assume that the claims which 
it would have to meet would be found to relate exclusively to 
the Florida, the Alabama, the Georgia, and the, Shenandoah, the 
British Counter Case called attention to the fact that none o
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the other vessels on account of which the United Stnioo 1 .i • 
It8 Case advanced claims was alleged to w btTinl ”

~mif„Trrre,"ipf for“° ss
" y iniee ot them were said to have been cantnv**

“hri^Zf^ “ t6°?*r8 by “8 0mmr ““Milling the JUorida during the cruise of that vessel, and one bv the L
mander of the Alabama. As to the Sunter and theTashTiUe
P»r “Sftha* “7 ™ Vitalities InBniS

Lii B U? Ta*lallassee and the Ghickamauga, though orivi 
ally built m England, were employed in carrying cargoes to 

and from ports ot the Confederate States, and were converted 
into cruisers by the Confederate government As t , tT/ v,

ZtZZ To? a“eeed ““ COn,ma“<1“ V on

^rtorteis:^^

limits of Neutral ^fter certain observations upon some of the 
Duty. evidence, and upon some of the opinions of 

publicists, introduced by the TTnitpU qf0fsspsssssg
SSSSfSSSSS
s generally true the proposition that a belligerent nowor 

had a r,ght to cali upon a neutral state to ma£ el lJe, to
™ieso:n,to,leeifatio“- °reat Britafa >“ih.r«fto r«sth,::
tion h,,f ,t tr<iU’ al“ r';a,I-v to discuss their construe
;s - was ptorhi jt;s“r:rhr;v:r,tapr
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The law of nations was “to be gathered, not from British 
statutes or ordinances, but from the general consent of na
tions, evidenced by their practice;” and those statutes and 
ordinances could be appealed to only for the purpose of prov
ing that the government was armed “with sufficient power 
to discharge its international duties, and not for the pur
pose of extending, any more than of restricting, the range 
of those duties.” The British Government, said the Counter 
Case, agreed that where appreciable injury had been directly 
caused by the violation of a clearly ascertained national duty, 
suitable reparation should be made to the injured party, but 
not otherwise. Nor could Great Britain assent to the doctrine 
that the default of a neutral power was not limited to the acts 
done or omitted to be done on its part, within its own terri
tory, but was to be deemed a continuing default, or series of 
defaults, during the whole or some part of the subsequent 
proceedings of the offending vessel beyond its jurisdiction. 
And in determining the question of default or culpable negli
gence, it should be kept in view that there would not be found 
“in text-books of acknowledged authority anterior to the civil 
war,” or “in the general practice of maritime nations,” “any 
proof or acknowledgment of a duty incumbent on neutral 
governments to prevent their citizens or subjects from supply
ing belligerents with ships adapted for warlike use,” or “ any 
distinction drawn in this respect between the sale and delivery 
of a vessel built to order and that of a vessel not built to 
order ^

' With respect to the admission of belligerent
Hospitalities to Bel- gjjjpg jn(() neutral ports, the British Counter 

ligerents. Case maintained that it was within the abso
lute discretion of the neutral government either to refuse admis
sion or to grant it, and to “extend to vessels so admitted all 
the ordinary hospitalities of a friendly port;” “provided only 
that the same facilities be offered to both belligerents indiffer
ently, and that such vessels be not permitted to augment their, 
military force, or increase or renew their supplies of arms or 
munitions of war, within the neutral territory.” No restric
tions whatever, it was contended, were required to be placed 
on purchases of provisions, coal, or any supplies other than 
arms or munitions of war. So, also, belligerent ships might be 
permitted to repair and refit, or to bring in prizes, or even to 
sell them, though there could be no condemnation of them in
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the neutral port. These things, it was said, did not amount to 
making of the port a “ base of naval operations,” which denoted 
the use of neutral territory as a station or point of departure 
from which to watch for and attack the enemy.
Duty to Detain Bel- *n regard to the declaimed by the United 

ligerent Vessel, states to rest upon the neutral, under the second 
ru^ treaty, not only not to extend hospi

talities to, but to seize and detain, whenever it might enter the 
jurisdiction, a belligerent vessel which had there been specially 
adapted, in whole or in part, to warlike use, the British Counter 
Case contended that while such a vessel, having become liable 
to seizure, could not relieve itself by moving from one place to 
another within the national jurisdiction, as from Liverpool to 
Queenstown or Nassau, yet it could not be seized after it had 
outside of the jurisdiction duly entered the service of a belliger
ent “ The Alabama,” said the Counter Case, “when she touched 
for the first time at a port of a British colony, had for more 
than six months been commissioned and in active service as a 
cruiser of the Confederate States; had, as such, fought a suc
cessful action with a United States war steamer; and, as such 
had been received at the French island of Martinique, as she 
afterward was at Fernando de Noronha, Bahia, and Cherbourg.

nd, in matters relating to the war, it was the duty of Great 
Britain, as it was the duty of all other neutral powers, to treat 
the Alabama in exactly the same manner as, under correspond
ing circumstances, they would have treated a public ship armed 
and commissioned by a recognized sovereign state.”1 If while 
m neutral waters, a ship so commissioned committed a viola
tion of neutrality, force might, said the Counter Case, undoubt
edly be employed in any way which might be necessary “in 
order to prevent or arrest the unlawful act or to compel her 
departure. But redress ought not,” it continued, “to be sought 
against the ship itself; it should be sought, if needful, against 
her government. A fortiori, this is true if the offense were 
committed before she arrived at the neutral port.”
Neutral Duties His- illustrating tlie duties and practice of 

toricaliy Tested. neufrabty, and the difficulties and imperfec- 
r» ^ tions usually exhibited in its enforcement, the

! °aSe reviewed a ^mber of precedents which 
had either been appealed to by the United States, or which

Siting Ortolan, Dip. de la Mer (4th ed.), II. 190.
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were found in its history, as the case of the Swedish ships,1 
violations of American neutrality in 1793 and 1794 and during 
the war carried on by Spain and Portugal against the Spanish- 
American colonies, and later violations of the same kind, in
cluding the Lopez expeditions against Cuba, the Walker expe
ditions against Mexico and Central America, the Fenian raids 
into Canada, and the various criminal enterprises from 1869 to 
1871 in aid of the insurrection in Cuba. From these examples 
the following conclusions were deduced: 1. That the argument 
of the United States that a neutral government was bound to 
apply to the various duties which purported to be enumerated 
in the three rules, when pushed even beyond the natural mean
ing of the words, a diligence the most energetic, vigilant, and 
exact, found no support in the history or in the practice of the 
United States. 2. That the argument that compensation was 
due, as of right, for any loss sustained in war by a belligerent 
which might be traced to a relaxation of diligence in prevent
ing violations of neutrality, whether sound or not, was not sup
ported by any precedent. 3. That where compensation had 
been claimed in such cases it had been limited to values of 
ships and cargoes captured by vessels unlawfully fitted out 
and armed; and that the claim had never been admitted ex
cept when such prizes had been brought by the captors within 
the jurisdiction of the neutral power. 4. That there was no 
trace of an obligation on the part of a neutral government to 
seize and detain an armed ship entering its ports, commis
sioned as a public ship of war, which had received any equip
ment or any adaptation for war within its jurisdiction; that 
while the Government of the United States in 1793 directed 
that privateers which had violated its neutrality should not 
have any asylum in its ports, it acknowledged no obligation to 
do so, and that the exclusion seemed to have been “by no 
means steadily enforced.” Nor could Her Majesty’s govern
ment forbear to remark that the history of the subject was 
“from first to last a history of unlawful enterprises originated 
either in the United States or by citizens of the United States 
in other countries.”

The complaints of the United States in re
Traffic in Contra- garc[ to the traffic in munitions of war did not, 

band' said the British Counter Case, fall within the 
scope of the arbitration. No power had asserted the right of

1 De Martens’s Causes C61ebres, V. 229, ed. 1861.
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the neutral to traffic in contraband so strongly, unreservedly, 
and consistently as the United States, and no nation had more 
freely acted upon it. The transportation of military supplies 
was equally a contraband commerce, whether carried on openly 
or covertly, from Liverpool or from London or from Nassau. At 
the commencement of the war both belligerents resorted to 
Ureat Britain for supplies of arms and military material Prior 
to May 1861 the Government of the United States sent agents 
to England to purchase arms. Such agents were also sent out 
y some of the States. Extra supplies of small arms, percus- 

smn caps, cannon and other ordnance, saltpeter, lead, clothing
Soon onoW T11? f0,rf’ repmsentinS a value of not less than 

,000,000, of which £500,000 were for muskets and rifles alone
were exported from England to the northern ports of the 
United States during the civil war. Large quantities were 
ako purchased by the United States in France, Austria, and 
other neutral countries. Some of the agents who effected the 
purchases were officers in the military service; arrangements 
were made for the regular shipment from England of the goods 
purchased from time to time; payment was made through the 
financial agents of the American Government in England. In 
the sense in which the expressions were used in the Case of 
the United States, that government, said the British Counter 
Case, had in England during the civil war “ a branch of its War 

epartment and a branch of its Treasury.” As to what was 
said of the firm of Frazer, Treuholm & Co., it was found that 

iioleau m fact settled himself as a merchant in Liverpool in 
8o4 and remained in England, except an absence of a few 

months, till June 1803, when he applied for naturalization, 
stating m his application that he had been a resident house- 
older for eight years, had married an English wife, and was 

desirous of acquiring landed property in England and residing 
there permanently. The hypothecation of stocks of cotton 
stored for exportation, and to be delivered after the conclusion 
o the war, was a transaction which it was not the duty of the
than t TOVe!,iIf"t n°r Within its power t0 Prohibit any more 

an it was its duty or within its power to prohibit subscrip
tions by British subjects to the war loans issued by the United 
States as well as by the Confederacy.1

thin- l6tter *° SUmn6r °f APril 2A86V^ferring, amongother
thin s, to dealings m contraband, said: “Now, there are certain thines

; t “a «»»»* >» a-- . 8ov.™t
We are bound to do our best to prevent any ship of war being built for
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As to the complaints touching the Nassau 
The Nassau Trade, trade, the British Counter Case referred to the 

charge made by the United States that the 
colonial government rescinded a previously existing prohibi
tion against the transshipment of cargoes in order to facilitate 
blockade running. This charge, said the British Counter Case, 
was based on “a loosely worded sentence occurring in a letter 
purporting to be written by a Confederate agent,” which letter 
was said to be one of a large number “captured at the taking 
of Richmond and at other times.” Her Majesty’s government 
had ascertained that the statement was erroneous. The fiscal 
regulations of the colony prohibited the transshipment of goods

thxTcOTifederate government, for a ship of war can only he used or owned 
legitimately hy a government. But with munitions of war the case is 
different. They are bought and sold hy private merchants for the whole 
world, and it is not in the power of governments to prevent it. Besides, 
vour own government have laid down repeatedly the doctrine that it is 
no part of the duty of governments to interfere with such transactions 
for which they are not in any way responsible. I was, therefore, very 
sorry that Mr. Adams had persisted in raising an objection to these trans
actions in which, hy the way, the North has been quite as much involved 
as the South. If you have read tbe debate in the House on the occasion 
when Mr. Foster brought up the subject last week, you will see how Sir 
Roundell Palmer, the solicitor-general, and Mr. Laird, the shipbuilder, 
availed themselves of this opening to divert attention from the real ques
tion at issue-the building of war ships to the question ot selling muni
tions of war-in which latter practice it was shown you in the North 
were the great participators. You must really keep the public mind ng t 
in America on this subj ect. Ho not let it be supposed that you have any 
o-rievance against us for selling munitions of war. Confine the question 
to the building of ships, in which I hope we shall bring up a strong feel- 
ino- on the right side here.” (Am. Hist. Rev. II. 309-310 >

In another letter, of May 22,1863 (Id. 311), Cobden said: ‘ I can not too 
often deplore the bungling mismanagement on your side which allowed the 
two distinct questions of selling munitions of war and the equipping o 
privateers to be mixed up together. It has confused the thick wits of our 
people, and made it difficult for those who were right on this side on the 
foreign enlistment act to make the public understand the difference 
between what was and what was not a legal transaction. In be , youi 
foreign office played into the hands of our politicians by affording them 
the means of mystification. . If a plain, simple, short and dignified reclama
tion had been at first made against the fitting out of ships of war, w 
clear statement of the law, and a brief recital of what your government 
had done under similar circumstances, to us, it would have been impossi 
for our government to have resisted it. But when you opened fire on us 
for not stopping the export of arms and munitions of war you offered an 
easy victory to our lawyers, and gave them an opportunity of escaping 
in a cloud of dust from tlie real question at issue.''
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unless they were landed for examination ; but this prohibition 
which had generally been suspended as a matter of course in 
the case of goods stated to be in transit, might in any case be 
dispensed with by permission of the receiver-general, which 
was frequently accorded during the war. The prohibition 
itself was not removed or modified, and no change was made 
in the regulations. That cargoes were in fact frequently trans
shipped, either with or without an intermediate landing Her 
Majesty’s government had no doubt. Yet the statement of the 
administrator of the Bahamas, of November 20, 1861, that no 
warlike stores had been received at Nassau for shipment to the 
Confederate States, was not “ the announcement of an imaginary 
condition of affairs,” but the truth at the time. The first ar 
rival of a vessel suspected of being loaded with arms and 
munitions of war for the Confederate States was on December 
9,1861. But this fact did not call for inquiry on the part of 
the British Government. “ To repress the trade, so far as it 
was not a bona fide trade between neutral ports carried on in 
neutral ships, was the business, not of Great Britain, but of 
the United States; and they did repress it accordingly by a 
strict and rigorous exercise of the belligerent rights of block
ade, visit, search, and capture.”
Hospitalities to Con- ^ e comPlain<» in the Case of the United 

federates. states of “ excessive hospitalities ” on the part 
British authorities to Confederate cruis

ers and of “discourtesies to vessels of war of the United States” 
the British Counter Case examined with minuteness and pro
nounced to be groundless. “During the course of the civil 
war said that document, “ten Confederate cruisers visited 
British ports. The total number of such visits was twenty- 
five, eleven of which were made for the purpose of effecting 
repairs. Coal was taken in at sixteen of these visits, and on 
sixteen occasions the limit of stay fixed by the regulations was 
exceeded. * * * On the other hand, the returns which 
have been procured of visits of United States vessels of war to 
ports of Great Britain and the colonies, though necessarily im
perfect, show an aggregate total of 228 such visits On thir 
teen of these repairs were effected; on forty-five occasions 
supplies of coal were obtained; and the twenty-four hours’ 
unit oi stay was forty-four times exceeded. # * * It is dif

ficult, indeed, to avoid the conclusion that these complaints 
spring from imperfect information. When, for example, it was 
asserted that the cruisers of the United States were virtually
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excluded from the chief port of the Bahama Islands in favor 
of the Confederate cruisers, and we discover that these islands 
were thirty-four times visited by the former, while Nassau was 
but twice visited by the latter; or, when the quantity of coal 
obtained by Confederate ships is made a matter of complaint, 
and we find that a single United States vessel, within six 
weeks, contrived to procure from three British ports more than 
two-thirds of the amount ascertained to have been purchased 
within Her Majesty’s dominions by all the Confederate ships 
together during the whole course of the war, can we doubt that 
the Government of the United States is laboring under serious 
misapprehensions ? ”

In respect of the claims for compensation, 
Measure Of Damages, the British Counter Case maintained that only 

those could be taken into account which had 
directly arisen from the capture or destruction, by one or more 
of the cruisers enumerated in the British Case, of ships or prop
erty owned by the United States or by citizens of the United 
States, and that the extent of liability of Great Britain for such 
losses could not exceed that proportion of them which might 
justly be attributed to some specific failure or failures of duty in 
respect of such cruiser or cruisers; that the arbitrators should, 
in determining these questions, take into account not only the 
loss incurred, but the greater or less gravity of the default 
itself, and all the causes which might have contributed to it, 
and particularly whether the loss was in whole or in part due 
to a want of reasonable activity and care on the part of the 
United States; that claims for money alleged to have been ex
pended in endeavoring to capture or destroy any Confederate 
cruiser were not admissible; that claims for interest were not 
admissible; and that, if the tribunal should award a sum in 
gross, that sum ought to be measured by the extent of the lia
bility which the tribunal might find to have been incurred by 
Great Britain on account of any failure or failures of duty 
proved against her.

When, soon after its presentation at Geneva, 
criticism of the ^ contents of the American Case became 

American Case, from copies distributed in the United
States and in England, it naturally became the subject of com
ment in the columns of the press.1 In the English journals 
the chapter on “unfriendliness” was made the subject of

Papers Relating to the Treaty of Washington, IV. 4-7.
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special animadversion. The chapter on claims seemed at first 
to attract less notice; it certainly was subjected to less criti
cism. On December 28, 1871, the Morning Post said there was 
u an unpleasant rumor, as yet whispered only in * unusually 
well-informed circles/” that the American Case included a 
claim for “prolongation of the war” and certain other claims, 
which the writer described as Mr. Sumner’s “indirect claims.” 
“The extravagant nature of these demands,” said the Morning 
Post, “ is the best assurance that the arbitrators, a majority of 
whom are to make an award which is to be final, will refuse 
to entertain them. But that they should be made, when their 
rejection is certain, is not a pleasant circumstance.” The Times 
of January 2,1872, said that all these “large” and “ boundless 
questions” might be “considered as before the arbitrators at 
Geneva;” that, although the United States had not estimated 
these damages, Great Britain could not let judgment go by 
default; and that the safest as well as the most dignified course 
would be “ to stand upon sound legal principles, and to demur 
to any such claims for indirect damage.” On January 3 the 
Daily News, which subsequently became one of the most 
extreme advocates of a withdrawal from the treaty, said: 
“Happily claims such as these are no longer matter of con
troversy between England and the United States. Confident 
in our own rectitude, and in the substantial justice of our 
cause, we have consented to refer it to a tribunal so constituted 
as to insure the confidence of the world. We do not anticipate 
its decision, but we shall be ready to accept its justice.”
Alarm a8 to the “In- „ Th<3 flrSt mi1 alarm 80u,lded in re8ard to 

direct claims.” ^he mdirect claims, and the first suggestion of
opposition to their arbitration, appeared in the 

Morning Advertiser of January 4,1872. “ Had Great Britain,”
asked this journal, “ever agreed to refer such demands to arbi
tration 1 ” “ If we have not” continued the writer, “ then it [the 
Case of the United States] must either be at once withdrawn, or 
we must withdraw from the treaty. If we have—if imbeciles and 
fools have so conducted our negotiations as to have put it in the 
power of any authority whatever, even by possibility, to award 
our national degradation and financial ruin—it becomes still 
more necessary that the nation should resume a faculty it has 
so fatally delegated to such crass incompetency, and repudiate 
a jurisdiction it should never have acknowledged.” The Daily 
Telegraph, the Spectator, the Times, the Globe, the Pall Mall 
Gazette, the Observer, the Standard, and other journals took
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up the discussion, some of them deprecating any violent agi
tation, but all finally concurring in the view that something 
should be done to avert all possibility of an award of damages 
on the indirect claims.

It seems that at one time the cabinet had 
British Government's un(^er consideration the propriety of asking 

Action. for withdrawal of the American Case, prob
ably on account of certain statements in the chapter on u un
friendliness.” But it was not until February 3,1872, that Her 
Majesty’s government, in a note addressed by Earl Granville 
to General Schenck, announced the opinion that it was not 
within the province of the tribunal of arbitration at Geneva 
to decide upon the claims for indirect losses. On the opening 
of Parliament on February 6 the Queen’s speech contained the
following announcement:

“ The arbitrators appointed pursuant to the Treaty of Wash
ington, for the purpose of amicably settling certain claims 
known as the Alabama claims, have held their first meeting 
at Geneva.

“ Cases have been laid before the arbitrators on behalf of 
each party to the treaty. In the Case so submitted on behalf 
of the United States, large claims have been included which 
are understood on my part not to be within the province of 
the arbitrators. On this subject I have caused a friendly 
communication to be made to the Government of the United 
States.” •

Debate in the House 
of Lords.

In the debate on this announcement in the 
House of Lords, Lord De La Warr declared 
that the indirect claims were uutterly inad

missible and could not be for one moment entertained.”
Viscount Powerscourt utrusted that the so called Alabama 

claims would soon be settled, and that a friendly understand
ing might be arrived at.”

Earl Granville referred to the statement which he had pre
viously made on the subject, and said he trusted that he should 
be able, when the proper time came, if it should be necessary, 
to show uby reference to the particular words of the protocols 
and treaty, to the statements of the commissioners, and to 
former correspondence on the subject, not only what was our 
intention, but also what we had reason to suppose was the inten
tion of the United States Government, and lastly, that the 
claims objected to are excluded by the words of the treaty.”1

'Hansard, COTX. 33.
5027------40



Lord Derby said that while the Johnson-Clarendon conven
tion “did not specially bar out these new and enormous claims 
for indirect injuries,” the “first intimation the English public 
received on that subject was contained in that remarkable 
speech delivered by Mr. Sumner,” after the negotiations were 
ended.1

_ • _ In the House of Commons on the same day
Debate m tbe Com- t , ,, . . , ,

mons. Mr' ^lsrael1 expressed the opinion that the
paragraphs in the Queen’s speech were inade

quate to the occasion. He had always been in favor of friendly 
relations with the United States, and, with the late Earl Derby, 
was strongly opposed to the recognition of the Southern States, 
for which some were at one time extremely anxious. He had 
heard that the American Case had been in the possession 
of certain persons in England for more than a month. It 
demanded of the country a tribute greater than could be 
exacted by conquest and which would be perilous to their for
tunes and their fame.

Mr. Gladstone declared that the interpretation put upon the 
treaty by Her Majesty’s government was “the true and 
unambiguous meaning of the words, and therefore the only 
meaning admissible, whether tried by grammar, by reason, by 
policy, or by any other standard,” and that they reserved to 
themselves “the right to fall back on the plea that a man or a 
nation must not be taken to be insane, or totally devoid of the 
gift of sense,” since it would amount “almost to an interpre
tation of insanity to suppose that any negotiators could intend 
to admit, in a peaceful arbitration, * # * claims which not
even the last extremities of war and the lowest depths of mis
fortune would force a people with a spark of spirit * * *
to submit to at the point of death.”2
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Hansard, 3d series, CLCIX. 38.
2 Hansard, 3d series, CCIX. 85, 86. The Times, in an editorial on Febru

ary 7, 1872, expressed the opinion that Mr. Gladstone went too far in saying 
that the treaty would bear only one interpretation. It thought that the 
question must be settled by a subsidiary agreement, according to the Brit
ish interpretation. On the same day the Pall Mall Gazette declared that it 
was impossible to deny “that the American claims” were “tenable under 
the language of the treaty itself,” though it was equally true that the same 
language was not opposed to the British interpretation of the true spirit 
of the agreement.

The Berlin correspondent of the Daily News, Saturday, February 10,1872, 
said: “We have had a panic on our stock exchange, a panic occasioned by 
that troublesome and interminable Alabama question. * * * It began on 
Thursday. Nobody wanted to buy, and everybody wanted to sell. * * *
United States bonds and other American stock could not be sold at all.”
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_ By the speech of Earl Granville, as well as 

statements of Bnt- , the remarks of the other speakers, it ap
pears that the contention of Her Majesty’s 

government that the indirect claims were not within the juris
diction of the tribunal of arbitration rested upon the proto
cols of the joint high commission and on the language of the 
treaty itself. But, in a speech at Exeter on May 17, 1872, 
while the controversy as to the claims was still pending, Sir 
Stafford Northcote said that he and his colleagues “understood 
a promise to be given that these claims were not to be juit for
ward, and were not to be submitted to arbritation.”1 Subse
quently, however, in a letter addressed to Lord Derby, and 
read by the latter in the House of Lords, Sir Stafford North- 
cote explained his meaning by saying that he referred to the 
u statement voluntarily and formally made by the American 
commissioners at the opening of the conference of the 8th of 
March,” and that he understood this statement “to amount to 
an engagement that the claims in question should not be put 
forward in the event of a treaty being agreed on.” But, with 
the other British commissioners, he had, he said, never for a 
moment thought of relying upon that conclusion or upon any 
other matter outside of the treaty itself; they thought that 
the language of the treaty was sufficient, according to the 
ordinary rules of interpretation, to exclude the claims for indi
rect losses, and at all events the British commissioners meant 
to make it so.2

In a speech in the House of Lords on June 4, 1872, the 
Marquis of Bipon denied that the British commissioners at 
Washington had relied on “ a secret understanding subsisting 
between them and the American commissioners that these 
indirect claims Avould not be brought forward.” “ On the 8th 
of March,” he said, “ as referred to in the protocol, these claims 
were mentioned by the United States commissioners—men
tioned in a manner which, in substance, is described in that 
protocol on your lordship’s table; and throughout the course 
of the subsequent negotiations these claims were not again 
brought forward.” He also said that it was the object of the 
British commissioners to employ language in the treaty which 
excluded the claims.3

1 Papers Relating to the Treaty of Washington, II. 594.
2 Sir Stafford H. Northcote to Lord Derby, Papers Relating to the Treaty 

of Washington, II. 604.
3 Papers Relating to the Treaty of Washington, II. 603.
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When the report of Sir Stafford Northcote’s
statements of Amen- at Exeter, to the effect that a promise
can Commissioners. , -. , .had been given as to the indirect claims, was

received at Washington, Mr. Fish addressed a communication 
to each of the American commissioners saying that he had 
never heard of any such promise nor suspected anything of 
the kind, and asking them to state their recollections on the 
subject.1 Mr. Hoar answered that he never thought or sus
pected that any such promise existed, or was understood by 
anyone to exist; but that, on the contrary, he u always thought 
and expected that those claims, though incapable from their 
nature of computation, and from their magnitude incapable of 
compensation, were to be submitted to the tribunal of arbi
tration, and urged as a reason why a gross sum should be 
awarded, which should be an ample and liberal compensation 
for our losses by captures and burnings, without going into 
petty details.”2 Judge Nelson said that his recollection was 
distinct that no such promise was in fact made.3 Messrs. 
Schenck and Williams answered to the same effect.4

When these responses were given it was 
A Ca8Btotogmder"' llD(ierstood by the American commissioners 

that Sir Stafford Northcote in his speech at 
Exeter referred to some secret or personal promise, especially 
as he also said that the difference which had arisen in relation 
to the indirect claims raised ‘‘painful questions” between the 
British and the American commissioners. But the natural in
ference from this language was afterward wholly negatived by 
his letter to Lord Derby, as well as by the speech of the Mar
quis of Bipon in the House of Lords, so that in the end the con
troversy was narrowed down to the questions whether the 
proceedings of the joint high commission of March 8,1871, as 
entered in the published protocol of the 4th of May, consti
tuted an engagement on the part of the United States not to 
present the indirect claims at Geneva, and whether the lan
guage of the treaty itself excluded them from the jurisdiction 
of the tribunal.

When we consider all the circumstances of the case, and the 
character of the negotiators of the treaty, there can be no

1 Mr. Fish to Judge Nelson, June 3, 1872, Papers Relating to the Treaty 
of Washington, II. 597.

2 Papers Relating to the Treaty of Washington, II. 598.
:i Id. 599.
■* Id. 599, 600.
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doubt that the difference as to the question whether the 
indirect claims were excluded was the result of a simple mis
understanding. These claims formed a subject which the com
missioners on both sides were more anxious to get rid of than 
to discuss. By various utterances the American public had 
been led to expect that they would be included in any refer
ence to arbitration; and the American commissioners, while 
regarding the claims as unsound, desired to have them dis
posed of by the tribunal of arbitration. Understanding the 
situation of the American commissioners, and being desirous 
to conclude an arrangement, the British commissioners, think
ing that the terms of the protocol and the language of the 
treaty would be so construed as to exclude the indirect claims, 
doubtless deemed it well to avoid any attempt to secure from 
the United States an express renunciation of them. This is, 
it should seem, a fair statement of the respective positions of 
the commissioners—positions perfectly comprehensible, and 
not in any wise morally censurable. But as the course of the 
United States, and of its agent at Geneva, in putting forward 
the indirect claims has been severely criticised, it is proper to 
present a review of the controversy as it appears in the records.

As has been seen, the national or indirect 
statement of March cjaims were first formulated in the speech of

’ Mr. Sumner, urging the rejection of the John-
son-Clarendon convention. They were diplomatically brought 
to the attention of the British Government by an instruction 
from Mr. Fish to Mr. Motley of September 25,1869, which was 
read by Mr. Motley to Lord Clarendon.1 At the meeting of 
the joint high commission on March 8,1871, to which reference 
has already been made, Mr, Fish opened the conference by 
reading a statement of the American claims, which appears in 
the protocol of May 4, 1871, as follows:

uAt the conference held on the eighth of March the American 
commissioners stated that the people and Government of the 
United States felt that they had sustained a great wrong, and 
that great injuries and losses were inflicted upon their com
merce and their material interests by the course and conduct 
of Great Britain during the recent rebellion in the United 
States; that what had occurred in Great Britain and her 
colonies during that period had given rise to feelings in the 
United States which the people of the United States did not

^or. Rel. 1873, part 3, pp. 329, 335; Papers Relating to the Treaty of 
Washington, II. 462.
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desire to clierish toward Great Britain; that the history of 
the Alabama and other cruisers which had been fitted out, 
or armed, or equipped, or which had received augmentation 
of force in Great Britain or in her colonies, and of the opera
tions of those vessels, showed extensive direct losses in the 
capture and destruction of a large number of vessels with their 
cargoes, and in the heavy national expenditures in the pursuit 
of the cruisers, and indirect injury in the transfer of a large 
part of the American commercial marine to the British flag, 
in the enhanced payments of insurance, in the prolongation of 
the war, and in the addition of a large sum to the cost of the 
war and the suppression of the rebellion; and also showed 
that Great Britain, by reason of failure in the proper observ
ance of her duties as a neutral, had become justly liable for 
the acts of those cruisers aud of their tenders; that the claims 
for the loss aud destruction of private property which had thus 
far been presented amounted to about fourteen millions of dol
lars, without interest, which amount was liable to be greatly 
increased by claims which had not been presented; that the 
cost to which the government had been put in the pursuit of 
cruisers could easily be ascertained by certificates of govern
ment accounting officers; that in the hope of an amicable set
tlement no estimate was made of the indirect losses, without 
prejudice, however, to the right to indemnification on their 
account in the event of no such settlement being made.

“The American commissioners further stated that they 
hoped that the British commissioners would be able to place 
upon record an expression of regret by Her Majesty’s govern
ment for the depredations committed by the vessels whose acts 
were now under discussion. They also proposed that the joint 
high commission should agree upon a sum which should be 
paid by Great Britain to the United States, in satisfaction of 
all the claims and the interest thereon.

“The British commissioners replied that Her Majesty’s gov
ernment could not admit that Great Britain had failed to dis
charge toward the United States the duties imposed on her by 
the rules of international law, or that she was justly liable to 
make good to the United States the losses occasioned by the 
acts of the cruisers to which the American commissioners had 
referred. They reminded the American commissioners that 
several vessels, suspected of being designed to cruise against 
the United States, including two ironclads, had been arrested 
or detained by the British Government, and that that govern
ment had in some instances not confined itself to the discharge 
of international obligations, however widely construed, as, for 
instance, when it acquired at a great cost to the country the 
control of the Anglo-Ghineseflotilla, which, it was apprehended, 
might be used against the United States.

“They added that although Great Britain had, from the 
beginning, disavowed any responsibility for the acts of the Ala
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bama and the other vessels, she had already shown her willing
ness, for the sake of the maintenance of friendly relations with 
the United Stat es, to adopt the principle of arbitration, provided 
that a fitting arbitrator could be found, aud that an agreement 
could be come to as to the points to which arbitration should 
apply. They would therefore abstain from replying in detail to 
the statement of the American commissioners, in the hope that 
the necessity for entering upon a lengthened controversy might 
be obviated by the adoption of so fair a mode of settlement as 
that which they were instructed to propose; and they had now 
to repeat, on behalf of their government, the offer of arbitration.

“The American commissioners expressed their regret at this 
decision of the British commissioners, and said further that 
they could not consent to submit the question of the liability 
of Her Majesty’s government to arbitration unless the princi
ples which should govern the arbitrator in the consideration 
of the facts could be first agreed upon.77

Conference of 
April 6.

On the 6th of April, rules for the govern
ment of the arbitrators having been agreed 
upon, the British commissioners, who, with 

some of the American commissioners, preferred the head of a 
state as arbitrator, agreed to the proposition of Mr. Fish for a 
tribunal of jurists, and the commissioners then entered upon 
the question of the kind of award which should be made. This 
involved the further question of the scope of the submission. 
From the private journal kept by Mr. Bancroft Davis, the 
American secretary, and written each day at the close of the 
conference, I extract the narrative which follows of the discus
sions of the commissioners.

The American commissioners desired that the arbitrators 
should be empowered to award a gross sum. Lord de Grey, 
while admitting that this process had its advantages, thought 
that if a gross sum was to be named it was important to know 
what elements should enter into it—what should be the meas
ure of damages.

The American commissioners apprehended that there would 
be great difficulty in defining any limitation; the discussion 
which would result would be long and unsatisfactory. They 
suggested that the tribunal should take into consideration the 
whole diplomatic correspondence, and such further facts and 
documents aud arguments as might be submitted by either 
government, and apply to them the principles already agreed 
upon, together with other principles of international law which 
had not been discussed in the conference, and that the arbi
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trators, being judges both of fact and of law, could then deter
mine what gross sum ought to be awarded for any violations 
of law which might have occurred.

Lord de Grey replied that these suggestions opened a wide 
Geld. To speak frankly, he felt bound to say that the reference 
should not be made so wide as to allow the arbitrator to take 
a claim which had been put forward in the correspondence, 
though he supposed not seriously, for compensation for the 
expenses to which the United States had been put by the pro
longation of the war. It would not do to open the door to 
vague claims.

Mr. Fish asked if he would exclude that claim. Suppose a 
competent tribunal should decide that Great Britain was 
liable; would Great Britain deny her liability?

Lord de Grey said he had certainly no authority to consent 
to a reference of such a claim.

Sir Stafford Northcote remarked that he did not think it 
quite fair to refuse a limitation to the rule of damages, when 
Great Britain had been restricted by the articles already 
agreed to as to the denial of her original liability.

Lord de Grey said that they were beating about the bush 
for words. If the American commissioners would put in shape 
what they meant it was possible that the British commission
ers would assent to it.

Judge Hoar asked why Lord de Grey would not state what 
he wanted.

Lord de Grey replied, UI think it is for you to state. You 
evidently have some definite view.”

Judge Hoar said: ubTo. We propose general suggestions, 
and you indicate a desire to limit them. You should state 
your limitations.”

Lord de Grey thought it very desirable to keep on general 
grounds, and to avoid difficulties which were sure to arise if 
they went much further into details.

The British commissioners retired for consultation, and on 
their return suggested an adjournment, which was taken to 
the 8th of April.

Conference of 
April 8.

draft began:

At the meeting on that day the American 
commissioners presented a draft of articles for 
the submission of the Alabama claims. The 

‘The High Contracting Parties agree that all
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the differences between the two governments which arose 
during the recent rebellion in the United States, growing out 
of the acts committed by the several cruisers which have given 
rise to the claims generically known as the Alabama claims, and 
all such claims, shall be referred to five commissioners,” etc.

Lord de Grey observed that this paragraph “made a pro
vision for a reference of all differences, and of all claims,” 
thus drawing a distinction between differences and claims.
“ Differences,” he continued, “ was a very wide word. It was 
laid down in a subsequent part of the paper that the official 
correspondence was to be laid before the arbitrator. In that 
correspondence there had been at various times a variety of 
points raised, some of vague descriptions, embodying demands 
of the largest class.” Lord de Grey pointed out that in the 
letter of Sir Edward Thornton to Mr. Fish of February 1 it 
was said that he was authorized to state that it “ would give 
Her Majesty’s government great satisfaction if the claims 
commonly known by the name of the Alabama claims were 
submitted.” This language, he urged, “ distinctly precluded 
the submission of differences as distinguished from the Ala
bama claims. * * * The words used were wide and vague
and capable of a meaning which he was confident the Amer
ican commissioners did not intend to give them. He hoped 
they would consent to use language guarding against a danger
which was to them a real danger.”

Mr. Fish in reply read from his letter of January 30 to Sir 
Edward Thornton, in which he said that the President was of 
opinion that “ the removal of the differences which arose during 
the rebellion in the United States and which have existed since 
then growing out of the acts committed by the several vessels 
which have given rise to the claims generically known as the 
Alabama claims,” would be essential to the restoration of 
amicable relations. “ Such questions,” said Mr. Fish, “ as had 
been there alluded to had been raised, and such differences did 
exist, and it was essential that they should be included in the 
submission in order to remove all causes of difference.”

Lord de Grey “feared if this was insisted on that the whole 
labors” of the commission “might break down on this point.” 
It was, he declared, one thing to agree to treat of differences 
and another thing to agree to submit them all to arbitration.

Mr. Fish called attention to the fact that the particular class



of claims to which Lord de Grey was supposed to allude as 
being objectionable “had not been put forward in the official 
correspondence—had only been made the subject of rhetorical 
efforts.” And he again urged that “ a partial submission would 
piobably produce dissatisfaction in both countries—certainly 
in this country” (the United States). .

A long discussion followed, which was terminated by Judge 
Williams asking Lord de Grey “to state what specific amend
ment he desired to make to the American proposition.”

Lord de Grey said he desired the removal of the words “the 
differences.”

Mr. Fish replied, “If I understand you, you wish to confine 
the reference to the Alabama claims.”

Lord de Grey said, “Yes, substantially so.”
‘And leave all other questions open?” inquired Mr. Fish. 
“No,” answered Lord de Grey, “not exactly that.' I sup

pose they would be covered by the treaty, if we come to one.”
Judge Hoar said he did not see how they could be, unless 

they were stated in the treaty.
The American commissioners retired to consider the objec

tion of Lord de Grey. After some discussion, Mr. Fish saw 
Lord de Grey, who suggested that the draft should be altered 
so as to read that the contracting parties “thought that it 
was desirable that all differences, etc., should be settled, aud 
agreed to submit the claims.” Mr. Fish did not like the word 
“thought,” and suggested instead the words “in order to re
move” all differences. To this Lord de Grey assented.

Mr. Fish reported this proposition to the other American 
commissioners, who were satisfied with it.

The commission then reassembled, and it was agreed, on 
the suggestion of Lord de Grey, that the secretaries should 
before the next meeting confer on the form of articles for a. 
treaty. ’

The secretaries accordingly spent the even- 
Draft Of Articles, ing in conference on the subject, and afterward 

Mr. Davis drew out a form of articles which 
was duly communicated to the commissioners and formed the 
basis of subsequent discussion. Its substantial coincidence, 
in respect to the scope of the submission, with the treaty as 
signed may readily be seen:

634 INTERNATIONAL ARBITRATIONS.
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MR. DAVIS’S DRAFT.

Whereas during the recent 
Rebellion in the United States 
differences arose between the 
Government of the United 
States and the Government of 
Her Britannic Majesty, and 
still exist, growing out of the 
acts committed by the several 
vessels, which have given rise 
totheclaims generically known 
as the Alabama claims;

And whereas [insert expres
sion of regret] it has been 
determined, in order to remove 
all such differences, and to 
establish permanent good rela
tions between the two Govern
ments, and provide for the 
speedy adjustment and settle
ment of such claims:

The High Contracting Par
ties therefore agree that all 
the said claims growing out of 
the acts committed by several 
vessels generically known as 
the Alabama claims shall be 
referred, etc.

TREATY AS SIGNED.

Whereas differences have 
arisen between the Government 
of the United States and the 
Government of Her Britannic 
Majesty, and still exist, grow
ing out of the acts committed 
by the several vessels which 
have given rise to the claims 
generically known as the “ Ala
bama Claims”;

And whereas [expression of 
regret]: Now, in order to re
move and adjust all complaints 
and claims on the part of the 
United States, and to provide 
for the speedy settlement of 
such claims which are not 
admitted by Her Britannic 
Majesty’s Government, the 
HighContracting Parties agree 
that all the said claims, grow
ing out of acts committed by 
the aforesaid vessels, and gen
erically known as the “Ala
bama Claims,” shall be re- 

I ferred, etc.

In the seventh article of Mr. .Davis’s draft 
Discussion of Draft, there was a provision to the effect that in case 

the commissioners should find Great Britain 
guilty of a violation of neutrality in respect to any particular 
vessel, the expenses of the United States for her pursuit and 
capture should be paid by Her Majesty’s government on the 
presentation of the amount thereof certified by the proper 
department of the United States Government.

On the 10th of April Lord Tenterden told Mr. Davis that 
< 4 Lord de Grey would never consen t to send this language home 
that the first article, in employing the word “ claims,” without 
limiting them to the citizens of the United States, “ was re
garded as allowing such claims to go to arbitration;” that if
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the language in question should be insisted on they might retort 
in London by demanding a modification of the first article, 
and that Lord de Grey regarded it as being better as it stood.

The American commissioners agreed to this, but on the 13th 
of April the question of the national claim for the pursuit of 
the cruisers again came up, in the discussion of the tenth arti
cle of the draft, relating to proceedings before the assessors, 
should such proceedings take place. Mr. Fish inquired whether 
it was understood that the claims of the Government of the 
United States for the pursuit and capture of the cruisers was 
to be considered by the arbitrators and assessors.

Lord de Grey said that the language of the tenth article did 
not enlarge the enacting words in the first article, and these 
had already been settled and agreed to.

The enacting words, as they then stood, having been agreed 
to on April 12, were:

“ Therefore, in order to remove and adjust all complaints and 
claims on the part of the United States, and to provide for the 
speedy settlement of such claims, the High Contracting Parties 
aigree that all the said claims, growing out of acts committed 
by the aforesaid vessels, and generically known as the ‘Alabama 
Claims/ shall be referred,” etc.

Mr. Fish observed that what Lord de Grey said was true; 
but in connection with the tenth article it might be necessary 
to provide for the proof of the class of claims in question.

The British commissioners retired to consult; and when they 
returned Lord de Grey said that “ they would not consent to 
alter, to enlarge, or to open the words of the enacting clause 
that had been already agreed to, and that if it was insisted 
upon they should ask for an immediate adjournment.”

The American commissioners then retired, and on returning 
read the following x>aper:

“ We can consent to leave the language as it is upon the 
articles as they are, observing that in so assenting we are not 
to be in any wise understood to agree to a construction of the 
article that will exclude the claims of the United States for 
the pursuit of the vessels; but, on the contrary, we assent to 
the language used because we consider it sufficient to include 
all claims of the government which the arbitrators may find 
just; it being understood that the claim of the United States for 
such pursuit is to appear in the protocol which is to be made 
as having been expressly advanced and made by the United 
States in the opening of this discussion.”



THE GENEVA ARBITRATION. 637

Lord de Grey said he understood that “the artic.es were to 
be passed, subject to the arrangement of such a protocol at
some future meeting.” .

Immediately after the adjournment of the conference Mr. 
Davis drew, under instructions, a draft of the proposed proto
col, which, after revision by the American and British commis
sioners, was formally agreed to on the 4th of May.

After careful consideration of these discus-
Constructionof sionS) in the pght of what subsequently oc- 

Treaty m America. curre(^ j confess that the impression made on
my own mind is that the British commissioners thought that 
the treaty as agreed on excluded the indirect claims from refer
ence to the arbitrators, while the American commissioners as 
certainly entertained the opposite opinion. An eminent cor
respondent who was in the United States just after the ratifi
cation of the treaty by the Senate spent two days with Mr. 
Sumner in Washington, and went over the treaty with him 
almost line by line. At Mr. Sumner’s house he met Mr. Cushing 
and other gentlemen. Throughout all their conversations the 
presentation of the indirect claims at Geneva was not merely 
assumed, but asserted, and the shape they would take was 
discussed. In subsequent conversations with the President, 
and with that one of the American commissioners who, per
haps, “actually drew the greater part of the treaty,” and with 
Mr. Adams, the same view was invariably expressed. No one 
suggested that the United States had abandoned the indirect 
claims. Even General Butler, who bitterly assailed the treaty, 
did not suggest it. No one hinted that the British commis
sioners had been overreached or deceived, and no one supposed 
that between them and the American commissioners there could 
be any misunderstanding.1 And yet such a misunderstanding 
arose; and the fact that it did not develop itself to the minds 
of the commissioners before the close of the negotiation was,

1 Mr. George W. Smalley, in the London Times, February 14, 1872. Mr. 
Smalley, in another letter, published in the Times of lebruary 15, 18/2, 
said that in a conversation with the President, after the ratification of the 
treaty, the President expressed “the satisfaction with which he had seen 
a settlement reached, and the pride he took in the success of a policy 
which had marked his administration from the beginning—a policy of 
peace. Of war he had seen enough, and more than enough. His ambition 
was to settle all standing disputes, and to take care that no new ones were 
opened.” The President had a reputation for being taciturn, “but for 
once he spoke freely and warmly.”
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I think, due to the circumstance, which has heretofore been 
noticed, that, deterred by the practical difficulties of the sub
ject, neither side sought an explicit discussion of it.1

Construction of T In the <*ebate 011 the treaty in the House of
Treaty in England. ^ords .on June 12,1871, Earl Granville read 

from the protocol of March 8 the statement of 
Mr. Fish that “ the history of the Alabama and other cruisers 

" showed extensive direct losses * * * and indirect 
injury in the transfer of a large part of the American com
mercial marine to the British flag, in the enhanced payments 
of insurance, in the prolongation of the war, and in the addi
tion of a large sum to the cost of the war and the suppression 
of the rebellion,” and said: “ These were the pretensions which 
might have been carried out under the former arbitration, but 
they entirely disappear under the limited reference, which 
includes merely complaints arising out of the escape of the 
Alabama”2

Lord Derby considered the treaty a poor one, but thought 
that, as it had been made, it should be accepted* as an accom
plished fact. The only concession, he said, of which he could 
see any trace on the American side was “ the withdrawal of 
that utterly preposterous demand that we should be held 
responsible for the premature recognition of the South as a 
belligerent power in company with that equally wild imagina
tion, which I believe never extended beyoud the minds of two 
or three speakers in Congress, of making us liable for all the 
constructive damage to trade and navigation which may be 
proved or supposed to have arisen from our attitude during 
the war.”3

The Earl de Grey considered that the government had “ ac
complished a signal benefit in binding the American Govern
ment by rules which are just and reasonable in themselves, aud 
from which, in case of future wars, * * * no country on the

‘Mr. lisli, in a telegram to General Sclienck of February 29, 1872, said: 
“Whatever the British commissioners may have intended or thought 
among themselves, they did not eliminate the claims for indirect losses 
they never asked ns to withdraw them, nor did they allude to them directly 
or in plain terms; and after the deliberations of the joint commission 
were closed, Tenterden and the British commissioners allowed them to bo 
formally enumerated in statement of 4th of May without a word of dis
sent.” Papers Relating to the Treaty of Washington, II. 434.

3 Hansard, 3d series, CCVI. 1852.
3 Id. 1864.
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face of the earth is likely to derive so much benefit as England 
herself.’7

Lord Cairns said he concurred with Earl Granville that 
under the arbitration proposed by the late foreign secretary 
and Lord Clarendon it was quite possible for the United States 
to have made extravagant claims. “ But,” added Lord Cairns, 
“ what is there in the present treaty to prevent the same thing? 
I can not find one single word in these protocols or m these 
rules which would prevent such claims being put in and taking 
their chance.”* 1

In a debate in the House of Commons on August 4, 1871, 
Sir Stafford Northcote said that the claims arising out of the 
acts of the Alabama were most clearly defined in the treaty. 
The Johnson-Clarendon convention, in his opinion, made it 
possible to raise a number of questions which England was 
not willing to submit to arbitration. “They might,” he said, 
“have raised the question with regard to the recognition of 
belligerency, with regard to constructive damages arising out 
of this recognition of belligerency, and a number of other 
matters which this country could not admit. But if the honor
able gentlemen will look to the terms of the treaty actually 
contracted, they would see that the commissioners followed 
the subjects very closely by making a reference only to a list 
growing out of the acts of particular vessels, and in so doing 
shut out a large class of claims which the Americans had 
previously insisted upon, but which the commissioners had 
prevented from being raised before the arbitrators.”2

In the discussions in England which followed 
Arguments Against Queen’s speech of February 6, 1872, great

American Con- sj.ress was jajj on two points. An appeal was
s traction.

made to the preamble of the treaty to show 
that the “amicable settlement” spoken of by Mr. Fish in his 
statement of March 8 referred as well to any settlement that 
might be made through the medium of arbitration as to an 
agreement that might have been arrived at by the joint com

1 In an extract in the London Times, March 26, 1872 (p. 10, column 5), 
from a conversation published in the New York Herald, Mr. Seward is 
reported to have said: “My position under the former (the Johnson- 
Clarendon) treaty was that everybody who had suffered and is entitled to 
any damages has a right to present his claims, whether they be consequen
tial or direct damages.”

1 Hansard, 3d series, CCVIII. 900.
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mission and embodied in the treaty. This was the first point. 
The second was the fact that the Government of the United 
States had made no protest against the statements in Parlia
ment as to the true interpretation of the treaty, though, as was 
often pointed out, General Schenck was present at the debate 
in the House of Lords on the 12th of June.1

As to the expression “ amicable settlement,” the proper inter
pretation of it seems to be that it referred, as Mr. Fish used it, 
to a direct settlement by the commissioners. Mr. Fish said 
that “in the hope of an amicable settlement no estimate was 
made of the indirect losses, without prejudice, however, to the 
right to indemnification on their account in the event of no 
such settlement being made.” In their reply to this statement, 
the British commissioners disavowed any responsibility on the 
part of Great Britain for the acts of the Alabama and the other 
vessels, and made an offer of arbitration. The American com
missioners “expressed their regret at this decision of the Brit
ish commissioners.” If the “amicable settlement” desired by 
Mr. Fish included arbitration, there certainly was little mean
ing in the American commissioners7 expression of. regret when 
the British commissioners proposed that mode of settlement. 
It seems that Mr. Fish used the term to describe a direct set
tlement, at least of the question of liability, as distinguished 
from contentious litigation before arbitrators.

To the failure of the United States to protest against what 
was said in Parliament as to the true interpretation of the 
treaty little importance can be attached. The opinion ex
pressed by Lord Granville and the Marquis of Eipon in the 
House of Lords was directly opposed by Lord Cairns, than 
whom there was no higher authority in matters of legal con
struction. And if questions arose as to the construction of 
the treaty, was not the tribunal of arbitration the proper 
authority to decide them? Was not the tribunal competent to 
determine whether claims were or were not within its juris
diction ? It has been seen that this question arose under the 
seventh article of the Jay Treaty, and that it was then 
answered in the affirmative, though, in the controversy which 
arose concerning the sixth article of that treaty, it appears 
that the United States did not admit that the power of arbi
trators to derermine their own jurisdiction was unlimited.

It is highly probable, and indeed some of the discussions

' Papers Relating to the Treaty of Washington, II. 427.
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clearly show, that as the indirect claims were traced by Mr. 
Sumner to the recognition of belligerency, many persons sup
posed that the disavowal of that pretension by the United 
States signified the withdrawal of the claims. But it is obvi
ous that the indirectness of the indirect claims was diminished 
rather than increased by treating them as growing out of the 
-acts of the Confederate cruisers, whose depredations were 
either the immediate or the proximate cause of all the injuries 
of which the United States complained.

The same disposition of sincere amity that
Lord Tenterden s ^ the conclusion of the treaty saved it 

Suggestion. J
from failure in the controversy that arose as

to its meaning. In April, when the time arrived for the filing 
of the Counter Cases, Lord Tenterden met Mr. Davis at Geneva 
with unreserve and in a spirit of conciliation. Under instruc
tions from his government he lodged with the secretary of the 
tribunal a notice to the individual arbitrators of the action 
taken by Her Majesty’s government on the 3d of February, in 
order that the act of filing the British Counter Case should not 
be deemed a waiver of that action; but he did not conceal his 
own strong desire to save the treaty. He said that unless the 
claim for the prolongation of the war was out of the way no 
ministry in England could go on with the arbitration. Yarious 
expedients were discussed, and Lord Tenterden finally sug
gested that the arbitrators might come together of their own 
motion before the 15th of June, for the avowed purpose of 
relieving the two governments by the consideration in advance 
of argument—subject to the right of either party to argue sub
sequently—of the liability of Great Britain for the indirect 
damages. To this suggestion Mr. Davis did not at the time 
reply, though he regarded it with favor.1

Meanwhile the two governments were en- 
PMr°FWiby deavoring to reach a final solution of the con

’ troversy. In a telegram of March 1,1872, Mr.
Fish instructed General Schenck to sound Lord Granville as 
to the willingness of the British Government to withdraw their 
construction of the treaty of 1846 as to the San Juan water 
boundary, if the United States would withdraw their construc
tion of the treaty of arbitration as to the indirect claims. This 
proposition Lord Granville declined.2 On the 27th of April

AMr. Davis to Mr. Fish, April 17, 1872. (MS.)
2 MSS. Dept, of State 

5627----- 41
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Mr. Fish, after a conversation with Sir Edward Thornton, tele
graphed to General Schenck that, while the United States had 
not asked for pecuniary damages on account of the indirect 
losses, it was deemed essential that the question be decided 
whether claims of that nature could in the future be advanced 
against the United States. He said that his conversation with 
Sir Edward Thornton had induced the belief that the British 
Government might make a proposal to the effect that Great 
Britain would not advance such claims against the United 
States in the future, and that in consideration of such a stipu
lation the United States should not press for damages on 
account of the indirect claims at Geneva. Mr. Fish said that 
the President would assent to such a proposal.1

Negotiations were proceeding on this line
Tri^llTquested. when the time arrived for the reassembling of 

the tribunal of arbitration. Baron d’ltajuba 
was in doubt about going to Geneva, unless requested to do 
so.2 Mr. Fisli instructed Mr. Davis to go to Geneva and, if 
necessary, to give notice to the arbitrators that he expected to 
be there j and notice was accordingly sent to each arbitrator 
that the United States would be present at Geneva on the 
15th of June, by their agent and counsel, and would be pre
pared to present their argument and to submit themselves to 
the further directions of the tribunal under the treaty. On 
that day Mr. Davis appeared before the arbitrators and deliv
ered the American argument. Lord Tenterden also appeared, 
but instead of delivering the British argument he requested 
the tribunal to grant an adjournment for a period of eight 
months in order to enable the two governments to conclude 
and ratify a supplementary convention. But, fortunately, a 
solution of the difficulty was found on the line of the sugges
tion made by Lord Tenterden in the preceding April.

It has heretofore been stated that the diffi- 
Mr. Adams’s views, culty of the Government of the United States 

in dealing with the indirect claims was not 
due to any faith in their soundness, but to the difficulty in 
getting rid of them. In an instruction to General Schenck of 
April 23, 1872, Mr. Fish said that the United States u would 
at any time willingly have waived the indirect claims for any 
equivalent, or in connection with any settlement, had they

1 Papers Relating to the Treaty of Washington, II. 477.
2Mr. Davis to Mr. Fish, June 11, 1872. (MS.)
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been asked so to do during the negotiation of the treaty.” 
Before Mr. Adams sailed for England a member of the Cabinet 
had a conversation with him in Boston, in which Mr. Adams 
expressed the opinion that, as a question of public law, a state 
was not liable in damages for injuries, such as those enumerated 
in the American Case, resulting indirectly from a failure to 
observe neutral obligations; and Mr. Fish suggested that Mr. 
Adams might And occasion, while in London, to interchange 
opinions on this point with Sir Alexander Cockburn or some 
member of the government, and that the assurance of an agree
ment of the opinions of the American and British arbitrators 
as to the question of liability ought to remove the apprehen
sions of the British Government on the subject of a possible 
award.1

, . When the arbitrators reassembled at Gen-
^^Gen^va8 ^ eva? ^r* ^^ams, view of the fact that the 

two governments were endeavoring to dispose 
of the indirect claims by negotiation, sought to secure the 
assent of the British agent to the consideration and deter
mination of the several questions of liability affecting the 
direct claims, leaving the question of the indirect claims for 
further negotiation. On the 15th of June Mr. Davis, at the 
request of Mr. Adams, had an interview with Lord Tenterden 
on this proposal. His Lordship, who had been instructed to 
secure an adjournment or to retire, expressed the individual 
opinion that the course suggested by Mr. Adams would not be 
entertained by the ministry; but he added: u What does Mr. 
Adams want? If he means business he must go further. He 
must have the indirect claims rejected.” Lord Tenterden then 
explained that he thought it probable that if the neutral 
arbitrators would be willing to say that Great Britain could 
not be held responsible for the indirect claims, the manifesta
tion of such an opinion would induce the United States to 
instruct their agent to say that they did not desire to have 
those claims further considered by the tribunal. He said there 
was a strong feeling in England that the United States ex
pected that the arbitrators would, while specifically rejecting 
this class of claims, let them have weight when considering 
other claims, and that some instructions would be desired to 
answer that objection. Mr. Davis, who had already been try
ing to induce the arbitrators to pass upon the indirect claims

MSS. Dept, of State.
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pending the motion for an adjournment, at once saw Mr. 
Waite and Mr. Evarts (Mr. Cushing had gone to bed) and 
told them what had taken place; and about midnight he had 
another interview with Lord Tenterden, who came to say that 
he had seen Sir Eoundell Palmer, and that the latter had made 
a minute of three points which would have to be borne in mind 
by the arbitrators in any such step as had been suggested. 
These points Lord Tenterden was not authorized to communi
cate officially, but he read them to Mr. Davis, who wrote them 
down from his dictation. They were as follows:

“1. That the arbitrators can not give any judgment on the 
indirect claims, as not being submitted to them by both parties; 
and that therefore any expression of opinion upon them at the 
present time would be simply extrajudicial.

“2. That the British Government having expressly refused 
to allow the indirect claims to be adjudicated upon by the tri
bunal, it would not be consistent with the duty of the British 
arbitrator to take any part in any expression of opinion on the 
subject.

“3. That any expression on the subject would not be binding 
upon either of the two governments unless assented to by both.”

Early on the morning of June 16 Mr. Davis laid these points 
before the counsel of the United States with some written com
ments, in which counsel concurred. It was agreed that Mr. 
Evarts should see Sir Iioundeil Palmer and suggest that the 
third point contained everything necessary for the protection 
of either government, and that the statement of the points of 
disagreement be omitted. Mr. Evarts saw Sir Eoundell in the 
evening, and he was understood to concur in the opinion that 
the third point was all that need stand.

As'soon as counsel had completed their examination of Sir 
EoundelTs points Mr. Evarts and Mr. Davis called upon Mr. 
Adams and laid the facts before him.

Mr. Adams concurred in the opinion expressed by Mr. Davis 
that an adjournment such as was asked for would end in a 
rupture, and declared that he would do all in his power to pre
vent it. “He said,” as reported by Mr. Davis in a contempo
raneous memorandum,1 “that he had had some conversation 
with Mr. Pish before leaving Washington, in which Mr. Pish 
had told him that he was willing to have the indirect claims 
decidedly adversely, and that he had said to Mr. Pish chat in 
his judgment they ought to be so disposed of; that Mr. Pish

1 MSS. Dept, of State.
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had felt so much interest in the matter that he had sent a spe
cial message to him in Boston, by Mr. Boutwell, to see Sir Alex
ander Cockburn in London and endeavor to arrange some way 
to have it done; that he had seen some influential persons in 
London on the subject, but had not seen Sir Alexander because 
he did not think him the best person to see for that purpose; 
that he had also seen General Schenck, who was then endeav
oring to arrange the matter upon the basis of an interchange 
of notes, and had handed him a paper containing the substance 
of a declaration which at that time it was thought might be 
desired from the arbitrators when they should assemble. Mr. 
Adams read a portion of this draft, from which Mr. Evarts and 
I gathered the opinion that it might be construed to imply a 
doubt of the jurisdiction of the tribunal over the indirect claims, 
and we so stated to Mr. Adams. He said at once that he had 
no doubt himself on that point, that he thought them clearly 
within their jurisdiction. Mr. Evarts, however, called his atten
tion to some points in the argument of counsel bearing upon 
this, and laying the foundation for the contemplated action of 
the tribunal. It was then understood by us that Mr. Adams 
was to see Count Sclopis and to ascertain whether the proposed 
action would probably be taken.”

On the afternoon of the 16th of June Mr. Adams called on 
Mr. Davis and handed him a paper which was duly submitted 
by the latter to the counsel of the United States. It was sub
sequently amended by counsel and by Mr. Adams himself. 
The purport of it was that the arbitrators should declare that 
the indirect claims did not constitute in law a good founda
tion for an award of compensation in money, and that the 
tribunal would therefore be constrained to decide that Great 
Britain could not be made responsible in damages therefor. 
This paper was presented by Mr. Adams to Count Sclopis, who 
assented to it. When the tribunal met on the 17th of June it 
adjourned till the 19th, but the arbitrators unanimously agreed 
in principle upon the disposition to be made of the indirect 
claims. The American draft of the proposed declaration was 
referred to the British arbitrator, to be handed to the British 
agent and counsel, with the statement that the tribunal de
sired, if possible, to have the declaration made in a form 
acceptable to both parties. On the 18th of June a counter 
draft was received from Sir Roundell Palmer, which was so 
nearly acceptable that an agreement was soon reached.
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. When the tribunal met on the 19th of June
^ArW^rators ^ Sclopis, on behalf of all the arbitrators,

declared that, without intending’ “to express 
or imply any opinion” upon the point of difference “as to the 
interpretation or effect of the treaty,” they had “ arrived, indi
vidually and collectively,” at the conclusion that the indirect 
claims “do not constitute upon the principles of international 
law applicable to such cases good foundation for an award of 
compensation or computation of damages between nations, and 
should upon such principles be wholly excluded from the con
sideration of the tribunal in making its award, even if there 
were no disagreement between the two governments as to the 
competency of the tribunal to decide thereon.” This decla
ration virtually disposed of the difficulty. On the 25th of 
June Mr. Davis informed the tribunal that he was authorized 
to say that, in consequence of the declaration of the arbitra
tors, the claims in question would not be further insisted upon, 
and might be excluded from all consideration in any award 
that might be made. On the 27th of June Lord Tenterden 
stated that he was authorized to say that Her Majesty’s gov
ernment found in the declaration of the arbitrators nothing to 
which they could not assent consistently with the view of the 
interpretation and effect of the treaty of Washington main
tained by them, and that, being informed of the statement 
made by the agent of the United States, and assuming that 
the arbitrators would upon such statement declare that the 
claims in question would be wholly excluded from their con
sideration, and would embody such declaration in the protocol 
of the day’s proceedings, they had instructed him, upon this 
being done, to request leave to withdraw the application for an 
adjournment and to deliver the printed argument prepared on 
the part of the British Government. Mr. Davis said he would 
make no objection to the granting of the request of Lord Ten
terden; and Count Sclopis, on behalf of all the arbitrators, 
then declared that the several claims for indirect losses would 
be wholly excluded from the consideration of the tribunal, and 
directed the secretary to embody the declaration in the proto
col of the day’s proceedings.1

1 The claims thus excluded were those embraced in the following classes, 
as stated in the American Case: “ 3. The loss in the transfer of the Amer
ican commercial marine to the British flag. 4. The enhanced payments of 
insurance. 5. The prolongation of the war and the addition of a large
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Doubtless it was with a sense of great relief that the agent 
of the United States on the afternoon of the 27th of June tele
graphed to Mr. Fish: “British argument filed. Arbitration 
goes on.”* 1

At the conference of June 27, 1872, Lord 
New General Argu- rpen^er(jenj as British agent, stated that Sir

ments Refused. jjoun(jeB Palmer, Her Britannic Majesty’s 
counsel, would, with the permission of the tribunal, read a state
ment of certain points as to which he desired to present farther 
arguments in answer to those contained in the argument of the 
United States. Sir Eoundell Palmer was permitted to read 
the statement;2 but, after he had concluded, Count Sclopis 
announced that the tribunal had decided that, under Article V. 
of the treaty, the arbitrators alone had the right, if they desired 
the further elucidation of any point, to require a written or 
printed statement or argument, or oral argument, by counsel 
upon it, and that it was not competent for the agents or 
counsel to make requests of the nature of that in question. 
Counsel for the United States prepared a reply to Sir Eoundell 
Palmer’s statement; but, as his request was denied, the arbi
trators also declined to receive the reply.3 In view of this 
decision, Sir Alexander Cockburn, as one of the arbitrators, 
at the conference on June 28 proposed to the tribunal to re
quire a written or printed statement or oral argument by coun
sel on eight groups of questions, substantially covering the 
whole field of legal inquiry embraced in the arbitration and 
traversed in the cases, counter cases, and arguments already 
submitted.4 5 This proposition virtually involved the reopen
ing of the argument. The tribunal, Sir Alexander Cockburn 
dissenting, declined to adopt it, but resolved to take up the 
case of each vessel in regular order and dispose of it, instead 
of entering into a preliminary reargument of general princi
ples. An adjournment was then taken till the 15th of July. ’

sum to the cost of the war and the suppression of the rebellion.” There 
remained before the tribunal: “1. The claims for direct losses growing 
out of the destruction of vessols and their cargoes by the insurgent cruisers. 
2. The national expenditures in the pursuit of those cruisers.”

1 Papers relating to the Treaty of Washington, II. 580.
2 Papers relating to the Treaty of Washington, III. 375
3 Papers relating to the Treaty of Washington, III. 376.
4 Papers relating to the Treaty of Washington, IV. 25.
5 The tribunal decided that, in the course of its discussions and delibera

tions, the agents should attend the conferences, accompanied by the coun
sel for their respective governments, except when the tribunal should



Procedure of the Wheu the tribuual reassembled it took into 
Tribunal. consideration the question of procedure. Mr.

Staempfli presented a programme in which he 
proposed that the tribunal should first consider facts and gen
eral principles of law, and then take up the case of each cruiser 
in regular order. Sir Alexander Cockburn, on the other hand, 
sought to lead the tribunal to consider abstract questions of 
law in advance of the facts respecting the vessels. It was 
decided to follow the scheme of Mr. Staempfli, but this conclu
sion was not reached unanimously. Sir Alexander Cockburn 
strongly insisted on his own plan, and when Baron d’ltajuba 
observed that mere theoretical discussions would consume 
much time and be of little practical value, exclaimed: 4<Pro
vided the principles are discussed. We are here as judges, and 
as such must deliberate slowly and not act hastily.” To which 
Count Sclopis replied: <£It was not necessary for Lord Cock
burn to state that we are here as judges. We all have felt 
from the commencement and still feel a deep appreciation of 
our duties as such. I have presided for many years in the 
highest tribunal of my country. There the facts are univer
sally discussed first, then the principles which govern them.” 
Count Sclopis also announced that on the question of “due 
diligence” he had prepared his vote in writing.* 1 In reality the 
question of due diligence had been elaborately discussed in 
the Cases and Counter Cases of the two governments, and in 
the arguments already presented on their behalf.2 3

Announcement by „ W at. the SeSSion °f tbe 15th of July
Mr. staempfli. that tbe arbitrators were first brought face to 

face with the decision of the great questions 
which they were appointed to try. When Mr. Staempfli sub
mitted his programme, he stated that it embodied the order 
which he had pursued in his examination of the evidence and 
the arguments, and that he had arrived at conclusions on all 
points, though he would not say that on consideration with 
his colleagues they might not be changed. 44 It is impossible 
to convey to you,” said Mr. Davis, writing to Mr. Pish,3 44 the

think it advisable to conduct its discussions and deliberations with closed 
doors. (Papers relating to the Treaty of Washington, IV. 26.) The tri
bunal exercised its own discretion as to the publication of any parts of its 
proceedings, which were usually secret. (Ibid.)

1 Mr. Davis to Mr. Fish, July 16, 1872 (MSS. Dept, of State).
2 Papers relating to Treaty of Washington, II. 380. t
3 MSS. Dept, of State.
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interest of the scene, especially when Mr. Staempfli made the 
declaration that his own mind was nearly made up on the ■ 
question at issue.77 It seems that Mr. Staempfli, after he 
received the Gases and Counter Gases of the two governments, 
secluded himself in a mountain retreat in the Alps in order to 
master them. In this way he was enabled to come to Geneva 
ain due time with full abstracts of evidence and elaborately 
written opinions on the main questions at issue before the tri
bunal to the apparent surprise of Sir Alexander Cockburn, 
who, confidently relying on the rupture of the arbitration, as he 
himself avowed, had not yet begun to examine the cause.7*1 2

On the 16th of July the tribunal decided to 
Case of the “Florida.” take up on the following day the case of the 

Florida. The consideration of this case occu
pied the arbitrators from the 17th of July till the 22d. Sir 
Alexander Cockburn read a long opinion, holding that Her 
Majesty’s government was free from all liability on account of 
the acts of this vessel. Count Sclopis, Mr. Staempfli, Baron 
d’ltajuba, and Mr. Adams all expressed contrary opinions, 
reserving, however, the question of the effect of a commission. 
Sir Alexander Cockburn then, in vigorous language, and with 
great warmth of manner, urged the tribunal to permit an 
argument on the meaning of the words u due diligence,77 on 
the effect of a commission, and on the law respecting supplies
°f COal* Neither the agent of the United States nor

Special Arguments, the arbitrators were indisposed to hear further 
argument within properly defined limits. The 

treaty, however, after providing for the filing by each side of 
a Case, a Counter Case, and an argument, did not permit either 
government to offer anything more, but merely authorized the 
arbitrators, if they desired u further elucidation with regard 
to any point,77 to “ require77 an argument by counsel upon it, 
allowing to the other party an opportunity to reply either 
orally or in writing. In the exercise of this power the arbitra
tors ordered from time to time, always on the suggestion of 
Great Britain, special arguments (1) on the meaning of the 
words “ due diligence,77 (2) on the effect of a commission on an 
offending vessel, (3) on supplies of coal, (4) on the recruitment 
of men for the Shenandoah at Melbourne, (5) on the effect of

1 Cushing’s Treaty of Washington, 83.
2 Papers relating to the Treaty of Washington, IV. 7.



the entry of the Florida into the port of Mobile, (6) on the ques
tion of interest, and (7) ou the general subject of the statement 
of claims. In each instance the British counsel lead in the 
discussion, and the counsel of the United States replied. To 
the supplemental argument of British counsel on the three 
questions of due diligence, the effect of a commission, and sup
plies of coal, an oral reply was made on the part of the United 
States by Mr. Evarts,1 and a written reply by Mr. Cushing. 
Mr. Waite presented a special written argument on the subject 
of supplies of coal.

August 15, 1872, Lord Tenterden, as British agent, submit
ted in respect of one of the vessels before the tribuual certain 
documents showing that Her Majesty’s government had done 
certain things which the argument of the United States sug
gested that that government ought to have done. The agent 

•of the United States said, in reply, that he had examined the 
documents and that they contained nothing which he regarded 
as important in itself, but that, as he could find no authority 
in the treaty for the tribunal either to call for or to admit, new 
evidence, he must leave the tribunal to act on the application 
as its judgment might direct.

The tribuual decided to receive the documents.2
Decision Of Questions . itS twenty flffch conference, which was

of Liability. held on the 23d of August, after argument on 
the first four questions above enumerated had 

been concluded, the tribunal proceeded, in accordance with the 
requirement of the seventh article of the treaty, “to determine 
as to each vessel separately,” whether Great Britain had 
incurred any liability. This question was first put as to the 
Sumter.

The tribunal unanimously answered, “No.”
The same question was asked as to the Nashville, and the 

tribunal unanimously replied, “Ho.”
The same question was renewed as to the Retribution.
Mr. Adams answered: “Yes, for all the acts of this vessel.” 
Mr. Staempfli answered: “Yes, as to the loss of the Emily 

Fisher.”
Sir Alexander Cockburn, Viscount d’ltajuba, and Count 

Sclopis answered “No.”

ODU INTERNATIONAL ARBITRATIONS.

1 The oral argument of Mr. Evarts, which was made in English, was 
taken down in shorthand, and translated into French.

2 Papers relating to the Treaty of Washington, IV. 33.
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The same question was asked as to the Georgia, and the 
tribunal unanimously auswered “Ho.”

The same question was repeated as to the Tallahassee and 
the Ohiclcamauga, separately, and the tribunal unanimously 
answered “Ho” for each of these vessels.

The same question having been repeated as to the Alabama, 
the tribunal unanimously answered “ Yes.”

The same question was renewed as to the Shenandoah, and 
Mr. Adams, Mr. Staempfli, and Count Sclopis answered: “Yes; 
but only for the acts committed by this vessel after her depar
ture from Melbourne on the 18th of February 1865.” Yiscount 
d’ltajub& and Sir Alexander Cockburn answered “Ho.”1

The final vote on the Florida, which was postponed for the 
completion of the special argument proposed by Sir Alexander 
Cockburn on the effect of her entry into the port of Mobile, 
was taken on the 26th of August. All the arbitrators answered 
“Yes,” except Sir Alexander Cockburn, who answered “Ho.”2

The deliberations of the tribunal on the 
Agreement on a Gross subject 0f damages were held with closed 

Snm' doors, and I have not found any authentic
statement of all the precise grounds on which it arrived at 
the sum embraced in its award. Some of the principles on 
which it acted are disclosed in the Digest, but it is understood 
that the exact amount awarded was the result of mutual con
cession. “The neutral arbitrators aud Mr. Adams,” says Mr. 
Davis, “from the beginningof the proceedings, were convinced 
of the policy of awarding a sum in gross. For some weeks 
before the decision was given I felt sure that the arbitrators 
would not consent to send the case to assessors until they 
should have exhausted all efforts to agree themselves upon 
the sum to be paid. We therefore devoted our energies toward 
securing such a sum as should be practically an indemnity to 
the sufferers.”3 The determination to award a gross sum of 
$15,500,000 was reached at the conference of the 2d of Septem
ber by a majority of four votes to one, Sir Alexander Cockburn 
dissenting.”4 _____________

i Protocol XXV. Papers Relating to the Treaty of Washington, IV. 36-37.
* Protocol XXVI. Id. 38.
3 Papers Relating to the Treaty of Washington, IV. 8.
4 By Sir Alexander Cockburn’s opinion it appears that the tribunal 

allowed interest at the rate of 6 per cent, per annum in gold. (Papers 
Relating to the Treaty of Washington, IV. 543.)
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Preparation of At the thirtieth conference, which was held 
the Award. on ,d" September, the arbitrators pro-

„ , . . ceeded t0 consider a draft of an award in
brench, of which, at the request of the tribunal, Mr. Adams 
and Sir Alexander Cockburn undertook to provide for the 
translation into English. At the conference on the 9th of Sep
tember the draft which was considered on the 6th was defi
nitely adopted as the text of the award, Mr. Adams and Sir 
Alexander Cockburn presenting the English translation: and 
the tribunal resolved that the award should be signed at the 
next conference, which was to be held on Saturday, the 14th 
of September, at half-past twelve o’clock.

At the appointed hour the tribunal as- 
cioseofthe Tribunal, sembled, and for the first time the doors 

were thrown open to persons other than those 
connected, directly or officially, with the arbitration. The 
cantonal government of Geneva were present in a body as 
the guests of the tribunal. The proceedings of the day were 
begun by the reading and signing of the protocol of the last 
conference. When this preliminary was completed Mr. Fav- 
rot, the secretary of the tribunal, read in a firm voice the 
official copy of the award in English, “amid the profound 
silence of the audience.” The reading of the French text was 
dispensed with, and the four arbitrators who concurred in the 
award (Sir Alexander Cockburn dissenting) signed it. “Count 
Sclopis then, rising, took in his right hand the copy for the 
United States, and in his left hand the copy for Great Britain, 
and delivered them simultaneously” to Mr. Davis and Lord 

enterden, respectively. Sir Alexander Cockburn handed in a 
u y paper, partly in print and partly in manuscript, which 
e said contained his reasons for dissenting from the opinions 

of his colleagues and which he desired to have annexed to the 
piotocol. Count Sclopis said that it would be done. The 
tribunal then resolved to request the council of state at Geneva 
to receive its archives, and after the protocol of the thirty- 
second and last conference was drawn up and signed Count 
bclopis, in appropriate terms and amid salvos of artillery dis
c aige by order of the cantonal government, declared the 
tribunal to be dissolved.

Thus came to an end an arbitration which, whether measured 
by the gravity of the questions at issue or by the magnani
mous and enlightened statesmanship which conducted them to
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a peaceful determiuatiou, was justly regarded as the greatest
the world had ever seen.

. The text of the award was as follows:
Award of the Tri

bunal. “DECISION AND AWARD

“Made by the tribunal of arbitration constituted by virtue of ther 
first article of the treaty concluded at Washington the 8th of 
May, 1871, between the United States of America and Her 
Majesty the Queen of the United Kingdom of Great Britain 
and Ireland.
“The United States of America and Her Britannic Majesty 

having agreed by Article I. ot the treaty con-
Recital of provisions of the eluded and signed at Washington the 8th of

treaty of was imgton. May^ 1871j to refer au the claims ‘ generically
known as the Alabama claims’ to a tribuual of arbitration to 
to be composed of five arbitrators named:

“One by the President of the United States,
“One by Her Britannic Majesty,
“One by His Majesty the King of Italy, _
“One by the President of the Swiss Confederation,
“One by His Majesty the Emperor of Brazil;
“And the President of the United States, Her Britannic 

Majesty, His Majesty the King of Italy, the
Appointment of arbitrators. President of the Swiss Confederation, and His

.Majesty the Emperor of Brazil having respectively named their 
arbitrators, to wit:

“ThePresidentoftheUnited States,Charles Francis Adams,

“Her Britannic Majesty, Sir Alexander James Edmund 
Cockburn, baronet, a member of Her Majesty’s privy council,
lord chief justice of England; ,

“His Majesty the King of Italy, His Excellency Count 
Frederick Sclopis, of Salerano, a knight of the Order of the 
Annuuciata, minister of state, senator of the Kingdom of Italy; 

“The President of the Swiss Confederation, M. James
Stampfli; ^ „ ,,

“His Majesty the Emperor of Brazil, His Excellency Marcos 
Antonio d? Araujo, Viscount d’ltajuba, a grandee ot the Empiie 
of Brazil, member of the council of H. M. the Emperor ot 
Brazil, and his envoy extraordinary and minister plenipoten
tiary in France. . . , , ,

“And the five arbitrators above named having assembled at 
Geneva (in {Switzerland) in one of the charn- 

Organization of tribunal. bers of the Hotel de Ville on the 15th of
December, 1871, in conformity with the terms of the second 
article of the Treaty of Washington, of the 8th of May of that 
year, and having proceeded to the inspection and verification 
of their respective powers, which were found duly authenti
cated, the tribunal of arbitration was declared duly organized.
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“The agents named by each of the high contracting parties, 
by virtue of the same Article II., to wit:

“For the United States of America, John 0. Bancroft Davis 
esquire; ’
t “f2,d {01'1Uer Britannic Majesty, Charles Stuart Aubrey, 
ft°riient"rdeD’ a Peer of the United Kingdom, companion of 
the Most Honorable Order of the Bath, assistant under-secre
tary of state for foreign affairs;

“Whose powers were found likewise duly authenticated, then 
Delivery wf cases. delivered to each of the arbitrators the printed 

*°a®e prepared by each of the two parties, ac
companied by the documents, the official correspondence, and 
other evidence on which each relied, in conformity with the 
terms of the third article of the said treaty.

“In virtue of the decision made by the tribunal at its first 
Delivery of counter- cases, session, the counter-case and additional docu- 

f . a j. TT7 nients, correspondence, and evidence referred 
to m Article IV. of the said treaty were delivered by the respec
tive agents of the two parties to the secretary of the tribunal
SteUte VillJ ^Geneva2’ ** ‘b“ Cbamber of »* the

“The tribunal, in accordance with the vote of adjournment
Delivery of arguments. passed at their second session, held on the 16th

v, . T ^December, 1871,re-assembled at Geneva on
latbof June, 1872; and the agent of each of the parties 

?hiyine21Vereid ta each.of U,e arbitrators, and to the agent of 
the other party, the printed argument referred to in Article V • 
of the said treaty. *

“The tribunal having since fully taken into their considera- 
Deliberations of tribunal, tion the trcuty, und ulso the cuscs, countcr- 

, . cases, documents, evidence, and arguments
and likewise all other communications made to them by the 
two parties during the progress of their sittings, and having 
impartially and carefully examined the same 

“Hasarrived at the decision embodied in the present award:
,, Whereas, having regard to the Vlth and Vllth articles of 

f^vrtiFea ’i*1*! arb,ltr‘^ors are bound under the terms of the 
tnhaVItl1 T?’ d®cldlQg the matters submitted to them, 
to be governed by the three rules therein specified and by such
the^nrh!trnff lut®raf tl0'lal law, not inconsistent therewith, as 
SL>bttS Sha 1 determine t0 bilve been applicable to the

“And whereas the ‘ due diligence’ referred to in the first and
Definition of due diligence. ird of the said rules ought to be exercised

,, . , by neutral governments in exact proportion tofrom1?*£?• bel,i^ents ma/fcf’SJS# 
part- & 1 t0 fulfiI the obligations of neutrality on their

“And whereas the circumstances out of which the facts con
stituting the subject-matter of the present controversy arose 
were of a nature to call for the exercise on the part If Her
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Britannic Majesty’s government of all possible solicitude tor 
the observance of the rights and the duties invoived m the 
proclamation of neutrality issued by Her Majesty on the 13th 
d.av of May, 18611

“And whereas the effects of a violation ot neutrality com
mitted by means of the construction, equip- 

Effect of a commission. meilt? and aruiaineut of a vessel are not done
awav with by any commission which the government of the 
belligerent power, benefited by the violation of neutrality, may 
afterwards have granted to that vessel; and the ultimate step, 
bv which the offense is completed, cannot be admissible as a 
ground for the absolution of the offender, nor can the consum
mation of his fraud become the means of establishing his
iQ “And whereas the privilege of exterritoriality accorded to 

vessels of war has been admitted into the law
Exterritoriality of vessels of of nations, not as an absolute right, but solely

as a proceeding founded on the principle of 
courtesy and mutual deference betweep different nations, and 
therefore can never be appealed to for the protection of acts
done in violation of neutrality;

“And whereas the absence of a previous notice can not be 
regarded as a failure in any consideration 

Effect o£ «.«of notice. re®uired by the jaw 0f nations, in those cases
in which a vessel carries with it its own condemnation;

“And whereas, in order to impart to any supplies of coal a 
character inconsistent with the second rule, 

sopplie. of coal. prohibiting the use of neutral ports or waters,
as a base of naval operations for a belligerent, it is necessary 
that the said supplies should be connected with special cir
cumstances of time, of persons, or of place, which may combine
to give them such character;

“And. whereas, with respect to the vessel called the Alabama, 
it clearly results from all the facts relative to

Responsibility for acts of
Ala-the Alabama.

the construction of the ship at first designated 
by the number ‘290? in the port of Liverpool, 

and its equipment and armament in the vicinity of Terceira 
through the agency of the vessels called the ‘Agrippina and 
the ‘Bahama,’ dispatched from Great Britain to that end, that 
the British government failed to use due diligence in the per
formance of its neutral obligations; and especially that it 
omitted, notwithstanding the warnings and official representa
tions made by the diplomatic agents of the United States dur
ing the construction of the said number ‘290,’ to take in due 
time any effective measures of prevention, and that those 
orders which it did give at last, for the detention of the vessel, 
were issued so late that their execution was not practicable;

“And whereas, after the escape of that vessel, the measures 
taken for its pursuit and arrest were so imperfect as to lead 
to no result, and therefore cannot be considered sufficient to 
release Great Britain from the responsibility already incurred,
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whereas, in despite of the violations of the neutrality 
of Great Britain committed by the ‘290/ this same vessel, later 
known as the confederate cruiser Alabama, was on several 
occasions freely admitted into the ports of colonies of Great 
Britain, instead of being proceeded against as it ought to have 
been in any and every port within British jurisdictiou in which 
it might have been found;

“And whereas the government of Her Britannic Majesty can
not justify itself for a failure in due diligence on the plea of 
insufficiency of the legal means of action which it possessed:

arbitrators, for the reasons above assigned, and 
the fifth for reasons separately assigned by him,

“Are of opinion—
Great Britain has in this case failed, by omission, to 

fulfill the duties prescribed in the first and the third of the 
rules established by the Vlth article of the Treaty of Wash
ington.

“And whereas, with respect to the vessel called the ‘ Florida 7 
of *. Florida. ^ res]dts from all the facts relative to the con
i ^ . struction of the ‘Oreto7 in the port of Liver

pool, and to its issue therefrom, which facts failed to induce 
the authorities in Great Britain to resort to measures adequate 
to prevent the violation of the neutrality of that nation, not
withstanding the warnings and repeated representations of the 
agents of the United States, that Her Majesty’s government 
has failed to use due diligence to fulfil the duties of neutrality • 

And whereas it likewise results from all the facts relative to 
the stay of the ‘Oreto’ at Nassau, to her issue from that port, 
to her enlistment of men, to her supplies, and to her armament, 
with the co-operation of the British vessel ‘Prince Alfred ’ at 
Green Cay, that there was negligence on the part of the Brit
ish colonial authorities;

And whereas, notwithstanding the violation of the neutrality 
of Great Britain committed by the Oreto, this same vessel, later 
known as the confederate cruiser Florida, was nevertheless 
on several occasions freely admitted into the ports of British 
colonies;

“And whereas the judicial acquittal of the Oreto at Nassau 
cannot relieve Great Britain from the responsibility incurred 
by her under the principles of international law; nor can the 
fact of the entry of the Florida into the confederate port of 
Mobile, and of its stay there during four months, extinguish 
the responsibility previously to that time incurred bv Great 
Britain: 47

“For these reasons, .
“The tribunal, by a majority of four voices to one, is of 

opinion— 7
„ Great Britain has in this case failed, by omission, to
fulfil the duties prescribed in the first, in the second, and in 
the third of the rules established by Article VI. of the treatv 
of Washington. J
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“And whereas, with, respect to the vessel called the ‘Shen

andoah/ it results from all the facts relative to 
ie^0mb^iTd0ah,l£ter the departure from London of the merchant- 

vessel the ‘Sea King/ and to the transforma
tion of that ship into a confederate cruiser under the name of 
the Shenandoah, near the island of Madeira, that the govern
ment of Her Britannic Majesty is not chargeable with any 
failure, down to that date, in the use of due diligence to fulfil 
the duties of neutrality;

“But whereas it results from all the facts connected with 
the stay of the Shenandoah at Melbourne, and especially with 
the augmentation which the British government itself admits 
to have been clandestinely effected of her force, by the enlist
ment of men within that port, that there was negligence on 
the part of the authorities at that place:

“For these reasons,
“The tribunal is unanimously of opinion—
“That Great Britain has not failed, by any act or omission, 

‘to fulfil any of the duties prescribed by the three rules of 
Article VI. in the treaty of Washington, or by the principles 
of international law not inconsistent therewith/ in respect to 
the vessel called the Shenandoah, during the period of time 
anterior to her entry into the port of Melbourne;

“And by a majority of three to two voices, the tribunal 
decides that Great Britain has failed, by omission, to fulfil the 
duties prescribed by the second and third of the rules afore
said, in the case of this same vessel, from and after her entry 
into Hobson’s Bay, and is therefore responsible for all acts 
committed by that vessel after her departure from Melbourne, 
on the 18th day of February, 1865.

“And so far as relates to the vessels called—
“The Tuscaloosa, (tender to the Alabama,)

And of the Tuscaloosa.^ Clar- (£ Ol o pimnn
ence, Tacony, and Archer. -LiltJ V^/ldl tJliUtJj

“The Tacony, and
“The Archer, (tenders to the Florida,)
“The tribunal is unanimously of opinion—
“That such tenders or auxiliary vessels, being properly re

garded as accessories, must necessarily follow the lot of their 
principals, and be submitted to the same decision which applies 
to them respectively.

“And so far as relates to the vessel called ‘Betribution/
“The tribunal, by a majority of three to two 

is of opinion—
ch?igaTalllliaBBee’ or “That Great Britain has not failed by any 

act or omission to fulfil any of the duties pre
scribed by the three rules of Article VI. in the treaty of Wash
ington, or by the principles of international law not inconsist
ent therewith. ~

“And so far as relates to the vessels called—
“The Georgia,
“The Sumter,

5627----- 42
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“The Nashville,
“The Tallahassee, and
“The Chick amauga, respectively,
“The tribunal is unanimously of opinion—
“That Great Britain has not failed, by any act or omission, 

to fulfil any of the duties prescribed by the three rules of Ar
ticle VI. in the treaty of Washington, or by the principles of 
international law not inconsistent therewith.

“And so far as relates to the vessels called—
The Sallie, Jefferson Davis, Tk •

Music,Boston,and v. ii. joy “The Jenerson Davis,
not taken into consideration. , . . 7“The Music,

“The Boston, and
“The V. H. Joy, respectively,
“The tribunal is unanimously of opinion—
“That they ought to be excluded from consideration for want 

of evidence.
“And whereas, so far as relates to the particulars of the in

demnity claimed by the United States, the 
allowed. cost of pursuit not costs 0f pursuit of the confederate cruisers are 

not, in the judgment of the tribunal, properly 
distinguishable from the general expenses of the war carried 
on by the United States:

“The tribunal is, therefore, of opinion, by a majority of three 
to two voices—

“That there is no ground for awarding to the United States 
any sum by way of indemnity under this head.

“And whereas prospective earnings cannot properly be made 
A . . the subject of compensation, inasmuch as they
And for prospective earnings. , . 1 ~ , i "depend m their nature upon future and uncer

tain contingencies:
“The tribunal is unanimously of opinion—
“That there is no ground for awarding to the United States 

any sum by way of indemnity under this head.
“And whereas, in order to arrive at an equitable compensa

tion for the damages which have been sus- 
• tamed, it is necessary to set aside all double 

claims for the same losses, and all claims for 4 gross freights,7 so 
far as they exceed 4net freights;7

‘‘And whereas it is just and reasonable to allow interest at 
a reasonable rate;

“And whereas, in accordance with the spirit and letter of 
the Treaty of Washington, it is preferable to adopt the form of 
adjudication of a sum in gross, rather than to refer the subject 
of compensation for further discussion and deliberation to a 
board of assessors, as provided by Article X. of the said treaty:

“The tribunal, making use of the authority conferred upon 
it by Article VII. of the said treaty, by a ma- 

awwded?’000 compensation jority of four voices to one, awards to the United 
States a sum of $15,500,000 in gold, as the in

demnity to be paid by Great Britain to the United States, for
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the satisfaction of all tlic claims referred to the consideration 
of the tribunal, conformably to the provisions contained in 
Article YII. of the aforesaid treaty.

“ And, in accordance with the terms of Article XI. of the said 
T1 ,, K , treaty, the tribunal declares that ‘ all the claims

referred to in the treaty as submitted to the 
tribunal are hereby fully, perfectly, and fiually settled.7

“ Furthermore it declares, that ‘each and everyone of the 
said claims, whether the same may or may not have been pre
sented to the notice of, or made, preferred, or laid before the 
tribunal, shall henceforth be considered and treated as finally 
settled, barred, and inadmissible.7

“In testimony whereof this present decision and award has 
been made in duplicate, and signed by the arbitrators who 

* have given their assent thereto, the whole beiug in exact con
formity with the provisions of Article YII. of the said treaty of 
Washington.

“ Made and concluded at the Hotel de Yille of Geneva, in 
Switzerland, the 14th day of the month of September, in the 
year of our Lord one thousand eight hundred and seventy-two.

“Charles Francis Adams.
“Frederick Sclopis.
“Stampfli.
“Yicomte d’ItajubI.”

The paper which Sir Alexander Cockburn
sir Alexander Cock- aske(i leave to have incorporated with the 

burn’s Dissent. , . i x ,, ,record was not annexed to the official protocol
handed to the agent of the United States; but on the 24th of 
September 1872 there appeared in a supplement to the London 
Gazette a paper entitled “Beasons of Sir Alexander Cockburn 
for dissenting from the award of the tribunal of arbitration;77 
and a copy of this number of the Gazette was transmitted to 
the agent of the United States as the paper that should have 
been annexed to the protocol.1 After reading the document 
thus published, Mr. Fish declared that if the agent of the 
United States had had an opportunity to become acquainted 
with its contents at Geneva he doubtless would have felt it 
his “right and duty to object to the reception and filing of a 
paper which would probably not have been officially received 
by the tribunal had an opportunity been afforded to invite 
their attention to some of its reflections on this government 
and its agent and counsel.77 2 Occupying three times as much 
space as the opinions of all the other arbitrators together, and 1 2

1 Papers relating to the Treaty of Washington, IV. 48.
2 Id. 546 547.
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almost twice as much as tlie Case of the United States, the 
paper dealt in sweeping and oftentimes violent criticisms of 
men and things, which even Sir Alexander Cockburn7s col
leagues did not wholly escape. While he described himself in 
two places as sitting on the tribunal “as in some sense the 
representative of Great Britain/71 he deprecated the limita
tions imposed upon the arbitrators by the rules of the treaty;2 
represented Mr. Staempfli as maintaining that “there is no 
such thing as international law,77 and that the arbitrators were 
to proceed “according to some intuitive perception of right 
and wrong, or speculative notions of what the rules as to 
the duties of neutrals ought to be; 77 3 charged counsel of the 
United States with “the most singular confusion of ideas, mis
representation of facts, and ignorance, both of law and his
tory, which were perhaps ever crowded into the same space,77 
and with affronting the tribunal by attempting to “practice77 
on its “ supposed credulity or ignorance; 77 4 and animadverted 
upon the Case of the United States as seeming “ to pour forth 
the pent-up venom of national and personal hate.775

That Sir Alexander Cockburn deemed it incumbent upon 
him, as a member of a tribunal judicial in its nature, before 
which his government was ably represented by an agent and 
counsel, to adopt the tone of partisan controversy betrayed a 
defect in judgment as well as in temper. In speaking as a 
member of the tribunal of arbitration he ought at least to 
have remembered that the weight which an expression of opin
ion derives from the judicial position of him who utters it is 
worse than lost when the speaker proclaims, by word or by act, 
that he has put off the character of the judge for that of the 
advocate. No doubt the feeling of resentment which Sir Alex
ander Cockburn professed, on account of the charges of hostile 
motives and insincere neutrality made in the American Case, 
was genuine. But in its Counter Case the British Government 
distinctly refused to reply to these charges, saying that if they 
were of any weight or value the proper reply to them would be 
found in the proofs. If the British Counter Case and the British 
argument were defective because they were free from vitupera
tion, it was not the place of an arbitrator to attempt to supply 
the omission. Nor should Sir Alexander Cockburn have for- 1

1 Papers relating to the Treaty of Washington. IV. 286, 313.
2Id. 231. 3 Id. 233. 4Id. 286. 6Id. 311.
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gotten that in the case of the Alabama, whose career formed the 
tyPe> just us her name afforded the description, of the Confed
erate cruisers and their depredations, the evidence was so over
whelming that he himself, while maintaining that u a mere error 
in judgment77 did not amount to negligence, was compelled to 
declare that it was “ impossible to say that in respect of this 
vessel there was not an absence of ‘due diligence7 on the part 
of the British authorities.771

In this relation it is proper to advert to the 
Arbitrators’ Expres- opinions of the arbitrators on the question of

Feeling. British feeling toward the United States dur
ing the civil war. The only arbitrator, except 

Sir Alexander Cockburn, who undertook specially to discuss 
this question was Count Sclopis; but there are expressions on 
various aspects of the subject in the opinions of the other arbi
trators. Count Sclopis, while “far from thinking that the 
animus of the English Government was hostile to the Federal 
Government during the war,77 said that “ there were moments 
when its watchfulness seemed to fail and when feebleness in 
certain branches of the public service resulted in great detri
ment to the United States.77 The circumstances during the 
first years of the war—the establishment of Confederate agen
cies in England, the presence and reception of Confederate 
representatives, the interests of great commercial houses at 
Liverpool where opinion was openly pronounced in favor of 
the South, and public expressions, even by the Queen’s minis
ters, as to the improbability of the reestablishment of the 
Union—were, he thought, such as must have influenced, if not 
the government itself, at least a part of the population. Under

1 Papers Relating to the Treaty of Washington, IV. 459, 460. Mr. Cush
ing, in his Treaty of Washington, 128, states that Sir Alexander Cock- 
burn, as soon as the tribunal was declared dissolved, abruptly left the room 
u without a word or sign of courteous recognition for any of his colleagues,” 
and “disappeared in the manner of a criminal escaping from the dock, 
rather than of a judge separating, and that forever, from his colleagues of 
the bench;” and he then proceeds to characterize Sir Alexander’s conduct 
and “dissenting opinion” in terms of which the foregoing comparison fur
nishes an example. A leading journal, in a review of Mr. Cushing’s book, 
observed that, while the British arbitrator’s conduct was irregular and 
unsuitable, Mr. Cushing might have shown the fact without resorting to 
‘‘invectives.” (Rev. de Droit Int. VI. 154.) Sir Alexander’s “irregulari
ties” were indeed little commended, but much censured in the London 
press. (Cushing’s Treaty of Washington, 130, et seq.)
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these circumstances, aDd in view of the dangers to which the 
United States was exposed in Great Britain and her colonies, 
the government should, in his opinion, have fulfilled its duties 
as a neutral “by the exercise of a diligence equal to the occa
sion1 As to the existence or nonexistence of unfriendly feel
ing, Viscount d’ltajubd expressed no opinion; but in speaking 
of the duty of a neutral to detain a vessel which had departed 
in violation of its neutrality, when such vessel came again 
within its jurisdiction, he said: “By seizing or detaining the 
vessel the neutral only prevents the belligerent from deriving 
advantage from the fraud committed within its territory by 
the same belligerent; while, by not proceeding against a guilty 
vessel, the neutral justly exposes itself to having its good faith 
called in question by the other belligerent.”2 Sir Alexander 
Cockburn himself, while denying the existence of partiality or 
of willful negligence on the part of the British Government, 
declared that, “ though partiality does not necessarily lead to 
want of diligence, yet it is apt to do so, and in a case of doubt 
would turn the scale.”3 At various places, in the cases of the 
Florida, the Alabama, the Shenandoah, and the Retribution, 
Mr. Adams resorted to evidences of sympathy with the Con
federacy on the part of the local officials as an explanation 
of the lack of due diligence shown on certain occasions. Espe
cially is this so in respect of the action of the customs authori
ties at Liverpool in the cases of the Florida and the Alabama, 
and of the authorities in the Bahamas in the cases of the Flor
ida and the Retribution. But as to the British Government 
itself, he expressed the opinion that its failure to adopt ade
quate measures to prevent the escape of the Florida and the 
Alabama from England was due to the conception which it 
entertained in the earlier stages of the war, that its obliga
tions as a neutral were discharged by the pursuit of a passive 
policy—a policy that stopped with the investigation of evi
dence furnished by agents of the United States, and origi
nated no active measures of prevention. “ Much as I may see 
cause,” said Mr. Adams in his opinion in the case of the Flor
ida, “ to differ with him (Lord Bussell) in his limited construc
tion of his own duty, or in the views which appear in these 
papers to have been taken by him of the policy proper to be 
pursued by Her Majesty’s government, I am far from drawing

1 Papers relating to the Treaty of Washington, IV. 9.
2 Id. 97-98. 3 313>
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any inferences from them to the effect that he was actuated in 
any way by motives of ill will to the United States, or indeed 
by unworthy motives of any kind. If I were permitted to 
judge from a calm comparison of the relative weight of his 
various opinions with his action in different contingencies, I 
should be led rather to infer a balance of good will than of 
hostility to the United States.”1

Attitude of Ur. 
Adams.

The attitude of Mr. Adams as a member of 
the tribunal of arbitration merits more than 
passing notice. To say that the neutral arbi

trators performed their duty with intelligence and impartiality 
is only to do them justice; but they had no temptation to be 
partial. But Mr. Adams was appointed by one of the parties 
to the controversy, and each opinion that he expressed directly 
affected the interests of his own government. Yet, after fol
lowing his course through published and unpublished records, 
from the time of his appointment as arbitrator till he signed 
the award at Geneva, I venture to say that on no occasion did 
he betray a spirit of partiality. This fact appears the more 
remarkable when we consider that the very questions on which 
it finally became his duty to pronounce judgment were dis
cussed by him through a long and exciting period of conten
tion as the diplomatic representative of the United States.

1 Papers relating to the Treaty of Washington, IV. 162. Cobden, in a 
letter to Sumner of May 2, 1863, touching the fitting out of Confederate 
cruisers in England, said: “I have reason to know that our government 
fully appreciates the gravity of this matter. Lord Russell, whatever may 
he the tone of his ill-mannered despatches, is sincerely alive to the neces
sity of putting an end to the equipping of ships of war in our harbors to be 
used against the Federal Government by the Confederates. He was bona 
fide in his aim to prevent the Alabama from leaving, but he was tricked 
and was angry at the escape of that vessel. * * * If Lord Russell’s
despatches to Mr. Adams are not very civil he may console himself with 
the knowledge that the Confederates are still worse treated.” (Am. Hist. 
Rev. II. 310.) In the same letter Cobden stated that he had urged Lord 
Russell to he u more than passive in enforcing the law respecting the 
building of ships for the Confederate government. I especially referred 
to the circumstance that it was suspected that some ships pretended to he 
for the Chinese Government were really designed for that of Richmond, 
and I urged him to furnish Mr. Adams with the names of all the ships 
building for China and full particulars where they were being built. This 
Lord Russell tells me he had already done, and he seems to promise fairly. 
Our government are perfectly well informed of all that is being done for 
the Chinese.”
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His conception of liis office was expressed in one of his opin
ions. “ The arbitrators/7 he said, “ appear to me at least to have 
a duty to the parties before the tribunal to state their convic
tions of the exact truth without fear or favor.771 Guided by 
a clear, accurate, and discriminating perception, Mr. Adams 
performed this duty with the utmost fidelity; and at the con
clusion of his labors he received the commendation of Her 
Majesty7s government2 as well as of his own.3

In the United States the award of the tri
Reception of the bunal 0f arbitration was received with satis- 

lic taction, though during the pendency of the
proceedings the course of the government, 

especially in regard to the presentation of the indirect claims, 
was made the subject of attacks which the progress of a Pres
idential contest did not tend to mollify.4 In England public 
opinion, as reflected by the press, was somewhat divided, it 
being influenced, no doubt, as in the United States, to some 
extent by party feeling. The Times viewed the settlement of 
the question with profound satisfaction,5 while the Standard 
was fierce in denunciation of it.6 The Telegraph declared that 
the victory had been magnificent, though it was England that 
must pay the bill.7 The Saturday Review thought the result 
“profoundly mortifying to Englishmen.77 The Daily News 
said that the arbitrators had done better for the parties than 
they could have done for themselves.8 The Morning Post 
referred to the whole transaction as ua bungled unsettling 
settlement.77 9 The Morning Advertiser characterized what was 
said in defense of the treaty and arbitration as “wild, senti
mental rubbish.77 9 The London Observer hailed the award as 
a triumph of the cause of peace.10 The Nonconformist said 
that the Geneva arbitration had rendered a service to civiliza- 1 2 3 4 5 6 7 8 9 10

1 Papers relating to tlie Treaty of Washington, IV. 228.
2 Papers Relating to the Treaty of Washington, II. 584.
3Papers Relating to the Treaty of Washington, IV. 546. See, for ac

knowledgments of the services of the neutral arbitrators, For. Rel. 1872 
pp. 109, 320, 648. ’

4 Mr. Fish and the Alabama Claims, 104.
5 September 9,10,14,16,17,18,19,23.
6 September 10,12,16,17,18.
7 September 9,16,17.
8 September 9,16.
9 September 9.

10 September 8.
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tion extending beyond the limits of the two nations and of 
the time and generation in which it was performed.1

Pa ment of the By Article VIII. of the treaty the sum awarded
^Award. & ^y the tribunal was required to be “paid in 

coin by the Government of Great Britain to the 
Government of the United States within twelve months after 
the date of the award.” The award thus became payable in 
Washington on or before September 14, 1873, and in course of 
time there was much conjecture as to how so large an amount 
of coin would be obtained and transferred. In the end the 
payment was made without actually turning into the Treasury 
any coin whatever. The Treasury Department was then en
gaged, under the funding act of July 14, 1870,2 in calling in 
6 per cent bonds for redemption; and in order to facilitate 
this operation it had established an agency in London, in charge 
of two of its own officers, for the purpose of receiving any called 
bonds and matured coupons held in Europe, as many of them 
were. On the 30th of May 1873 the British Government entered 
into a contract with certain bankers, by which the latter agreed 
to provide the sum of $15,500,000 so that it should be avail
able in gold coin in Washington on the 10th of the next Sep
tember, either by deposits of coin in a prescribed manner or by 
the purchase of bonds called for redemption in gold coin in 
Washington on before the 13th of September. On the 6th of 
June 1873 the Secretary of the Treasury issued a call for the 
redemption of $20,000,000 of five-twenty bonds of the loan of 
1862 on the 6th of the ensuing September. In due time the 
bankers began to buy the bonds and pay for them, and as 
they turned them over to the United States they received in 
return coin certificates either of the Treasury at Washington 
or of the subtreasury at New York. By the 6th of September 
they had obtained sixty-eight such certificates, aggregating the 
precise amount of the award. All that now remained to be done 
was to transfer the certificates through the British Govern
ment to the United States; and in order to facilitate this trans
action the Treasury prepared a single coin certificate for 
$15,500,000, payable to the order of the bankers, in exchange 
for the sixty-eight certificates previously issued. This certifi
cate the bankers indorsed to the joint order of the British 
minister or charge d’affaires at Washington and the Brit
ish consul-general at New York. Duly indorsed by these

September 11. 216 Stats, at L. 272.
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officials to the order of Mr. Fish, as Secretary of State, it was 
delivered to the latter on the 9th of September. By Mr. Fish 
it was indorsed over to the Secretary of the Treasury, and the 
payment was complete.1

Wegivehereafacsimileof the certificate and its indorsements.
By an act of Congress of March 3,1873,2 it was provided that 

immediately upon the payment of the award the money should 
“ be paid into the Treasury, and used to redeem, so far as it may, 
the public debt of the United States,” and that an “amount 
equal to the debt so redeemed” should be “invested in the 5 
per cent registered bonds of the United States, to be held sub
ject to the future disposition of Congress,” the object being to 
secure for the time being the advantage to be derived from
substituting bonds drawing 5 per cent interest for outstanding 
obligations drawing 6 per cent. In execution of this provision 
the Secretary of the Treasury, when the coin certificate of 
$15,500,000 was delivered to him, issued to Mr. Fish a single 
bond of the funded loan for the whole amount. This bond, 
there being none engraved of the requisite denomination, was 
“elegantly written out with a pen, in exact similitude, orna
mentation and all, with the engraved bonds of the same loan.”3

A facsimile is here given of the face of the bond.
The total expenses of the arbitration

Arbitration^ 6 amouiltect 0T1 the part of the United States,
’ to the sum of $249,168.41. This included the 

remuneration of counsel, who received $10,000 each, and 
expenses. It was held by the Court of Claims that the 
accounting officers of the Treasury possessed no authority to 
charge the expenses of the arbitration to the Alabama fund 
and deduct them from the awards rendered in favor of claim
ants by the Court of Commissioners of Alabama Claims.4 

. By Article VI. of the Treaty of Washington
Failure to Request f|1(. high contracting parties agreed not only 

Accession to the , , ,, ,, , . , ,
Three Rules. °*:)Serve the three rules as between them

selves in future, but also “to bring them to 
the knowledge of other maritime powers, and to invite them 
to accede to them.” We have seen, however, that before the

1H. Ex. Doc. 140, 44 Cong. 1 sess; Hackett's Geneva Award Acts, 175.
217 Stats, at L. 601.
3Mr. Richardson, ex-Secretary of the Treasury, to Mr. Hackett, June 22, 

1882, Hackett’s Geneva Award Acts, 178.
4 Weld v. United States, 23 Court of Claims, 126.
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exchange of the ratifications of the treaty a question arose as 
to the proper construction of that clause of the second rule by 
which the neutral was bound “not to permit or suffer either 
belligerent to make use of its ports or waters * * * for
the purpose of the renewal or augmentation of military sup
plies or arms.” This question arose in England very soon after 
the conclusion of the treaty, and an effort was made to secure 
the adoption by the Senate of the United States, simultane
ously with its approval of the treaty, of a resolution setting 
forth its opinion (1) that the acts prohibited by the clause in 
doubt “were prohibited only when done for the service of a 
vessel cruising or carrying on war, or intended to cruise or carry 
on war, against either of the belligerents,” and (2) that the 
prohibition “did not extend to any exportation from the neu
tral country of arms or other military supplies in the ordinary 
course of commerce.”1 It seems that the second clause was 
inserted in the resolution by Mr. Fish after consultation with 
Judge Hoar.2 The Senate gave its approval to the treaty, but 
laid the resolution on the table; and the objection which the 
British Government had encountered still remained. On the 
9th of June 1871 General Schenck telegraphed to Mr. Fish that 
it seemed probable that, in order to remove “serious objec
tions” to the ratification of the treaty, some declaration would 
have to be made so limiting the interpretation of the second 
rule as not to restrict sales of arms or other military supplies 
in the ordinary course of commerce, and he inquired whether 
the President would authorize an expression to that effect in 
bringing the rules to the knowledge of other maritime powers 
and asking their assent to them. On the following day Mr. 
Fish replied that the President understood and insisted that 
the rule did not “prevent the open sale of arms or other mili
tary supplies in the ordinary course of commerce,” and that 
the United States would, in bringing the rules to the knowl
edge of other powers and asking their assent to them, insist 
that such was their proper interpretation and meaning.3

On the 17th of June 1871, the day the ratifications of the 
treaty were exchanged at London, Earl Granville sent to Sir 
Edward Thornton a draft of a note to be used in presenting 
the three rules to the several maritime powers. In this note

1 Br. and For. State Papers, LXV. 393.
5 Id. 399.
3S. Ex. Doc. 26, 45 Cong. 3 seas. 3.
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it was stated that the second rule was to be understood “ as 
prohibiting the use of neutral ports or waters for the renewal 
or augmentation of military supplies only when those acts are 
done for the service of a vessel cruising or carrying on war, or 
intended to cruise or carry on war, against another belligerent; 
and not when military supplies or arms are exported for the 
use of a belligerent power from neutral ports or waters in 
the ordinary course of commerce.” This clause, it will be ob
served, was couched in substantially the same terms as the 
resolution which had been proposed to the Senate, and which 
that body had laid on the table; but Lord Granville had not 
been advised of the action of the Senate on the resolution.1 2 Mr. 
Fish, however, being desirous of avoiding the useof terms which 
the Senate had practically rejected, proposed to substitute for 
the clause in question the assurance expressed in his telegram 
to General Schenck, that the second rule was not to be under
stood as prohibiting “the open sale of arms or other military 
supplies in the ordinary course of commerce.” Earl Granville 
objected to the word “open,” because it would seem to make 
the government responsible for clandestine sales. Mr. Fish 
intimated that he would be willing to omit this word; but he 
strongly objected to the word “ exportation ” in Lord Granville’s 
draft. Lord Granville was willing to omit it.3

When the discussion had reached this stage and seemed 
about to result in an agreement, it was interrupted by the 
controversy as to the “indirect claims,” and it was not resumed 
till several months after the Geneva tribunal had rendered its 
award. Meanwhile the situation had materially changed. It 
seems that as early as March 11, 1872, Count Beust, the Aus
trian ambassador at London, had written to Count Andrassy, 
saying that Lord Granville desired to be informed as to Aus
tria’s view of the three rules; that Prince Bismarck had 
expressed himself in a manner little favorable to them, inti
mating that in order to render them acceptable they should be 
extended so as to forbid the supplying of arms and other 
munitions of war; but that Lord Granville had said that this 
could not be done.3 On the 7th of October 1872 General 
Schenck reported that Count Beust had in his correspondence

1 Br. and For. State Papers, LXV. 399-400.
2Br. and For. State Papers, LXV. 400, 412, 415; S. Ex. Doc. 26, 45 Cong. 3 

sess. 74.
3 M. Henri de Kusserow, Revue de Droit Int. VI. 59, 62.
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with his government taken strong ground against the rules, 
and that Count Bernstoff, the German ambassador, had told 
Lord Granville that his government probably would oppose 
the rules when they were proposed for its acceptance.1 But it 
was the award at Geneva that served, more than anything 
else, to prevent the joint submission of the rules by the United 
States and Great Britain to the other maritime powers. On 
the 21st of March 1873 a debate took place in the House of 
Commons on a motion of Mr. Harvey for an address to the 
Crown praying that Her Majesty in communicating the rules to 
foreign powers would declare her dissent from the principles set 
forth by the Geneva tribunal. Several speakers, among whom 
was Sir W. Yernon Harcourt, spoke in condemnation of the 
rules. Mr. Gladstone, then prime minister, declared that “ the 
dicta of the arbitrators,” their “recitals,” and their “rationes 
decidendi” should not be allowed to enter into the question; but 
he intimated that the attempt to place a “ substantive inter
pretation” on the rules in recommending them to other powers 
would be open to objection.2 There was much criticism of the 
rules in the House of Commons again in the following May, 
and on the 3d of November 1873, after the question of submit
ting the rules had been revived by Mr. Fish, Lord Granville 
instructed Sir Edward Thornton that, while Her Majesty’s 
government would not propose to fix, without the full concur
rence of the Government of the United States, “any particular 
interpretation of the rules, or any part of them,” they would 
think it necessary to guard themselves against any unintended 
consequences which, as the result of the Geneva award, the 
rules might be thought to involve.3 On the 18th of February 
1874, just before leaving office, Lord Granville had a conversa
tion with General Schenck in which he suggested that, while 
both governments should in submitting the rules “decline to 
admit any construction put on them by others,” they should 
also state that the rules embodied what the United States 
maintained was international law before, and what Great Brit
ain, though she was unable to admit that proposition, had 
thought fit to incorporate in her own municipal law and to 
endeavor to carry into effect when the rules did not exist.4

1S. Ex. Doc. 26, 45 Cong. 3 sess. 22.
2 Id. 56.
3 Br. and For. State Papers, LXV. 424.
4 S. Ex. Doc. 26, 45 Cong. 3 sess. 69.
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With this conversation, the details of which were not reported 
to the Government of the United States, the subject remained 
in abeyance till the spring of 1875. It was subsequently intro
duced on several occasions, in connection with the preparations 
for the Halifax commission, but with no practical result. On 
the 26th of July 1876 Sir Edward Thornton concluded a note 
to Mr. Fish, containing a recapitulation of the negotiations, 
with the statement that the delay in dealing with the matter 
could not be laid to the account of Her Majesty’s government.1 
On the 18th of the following September Mr. Fish closed the 
correspondence with a similar review, in which he endeavored 
to show that, with the exception of the period during which the 
controversy as to the indirect claims was pending, the United 
States had always been willing to make the submission, but 
that on various occasions, when the matter had been pressed, 
Her Majesty’s government had either suggested delay or had 
abstained from giving a precise expression of its views. Mr. 
Fish adverted to the fact that the same clause in the treaty 
which bound the contracting parties to observe the rules in 
future also obliged them to present the rules to other powers. 
“The stipulation,” said Mr. Fish, “is regarded by the United 
States as indivisible, so that a failure to comply with one part 
thereof may, and probably will, be held to carry with it the 
avoidance and nullity of the other.” In conclusion he expressed 
the wish of the United States to cooperate in the solution of 
the question of submission.2

The three rules of the Treaty of Washing-
TVia TIitaa T?Tilac qnrl ^ ^the lwS ton were afc tlie ver^ outset discredited in 

England by the declaration inserted in* the 
treaty that Her Majesty’s government, Avhile agreeing to them 
as rules of decision, could not assent to them as a statement 
of principles of international law which were in force at the 
time when the Alabama claims arose. As the result of this 
declaration the view was generally accepted, in spite of' the 
opinions which Sir Boundell Palmer and others had expressed 
to the contrary, that the rules as a matter of course imposed 
upon Great Britain as a neutral new and intolerable burdens; 
and when the adverse award was rendered it was generally 
ascribed to this cause, though it was also supposed that the 
arbitrators had in their award so interpreted the rules as to

1S. Ex. Doc. 26, 45 Cong. 3 sess. 76,80.
2 Id. 80.
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make them even worse than they were in their naked form. 
Nor was indiscriminate criticism of this kind confined to 
England. In the United States adherents of the theory that 
a loose and nominal neutrality, gauged by convenience and 
inclination, is the kind most conducive to international peace, 
as well as those who, while taking a more rigid view of the 
duties of neutrality, thought the rules too sweeping, began 
to take alarm and to utter warnings against making the duties 
of neutrals so onerous as to render the state of belligerency 
preferable to that of neutrality. And yet it is difficult to find 
among these utterances a serious attempt to establish specific 
objections either to the rules or to the award.

Prof. E. Eobertson, referring in the Encyclopaedia Britan- 
nica1 to the three rules and the award, says:

u These rules, which we believe to be substantially just, 
have been unduly discredited in England, partly by the result 
of the arbitration, which was in favor of the United States, 
partly by the fact that they were from the point of view of 
English opinion ex post facto rules, and that the words defining 
liability (‘due diligence7) were vague and open to unforeseen 
constructions; forexample, the construction actually adopted by 
the Geneva tribunal that due diligence ought to be exercised 
in proportion to the belligerent’s risk of suffering from any 
failure of the neutral to fulfill his obligations.”2 * * * *

These observations are very fully sustained by the opinions 
of publicists. At the session of the Institute of International 
Law at Geneva in 1874 a report was made by a commission, of

1 XIII. 196, art. International Law.
2 These observations are in striking contrast with those of Sir Henry

Maine (International Law, 216), who declares that Great Britain “ was 
penally dealt with for a number of acts and omissions, each in itself 
iunocent.” The grounds of this singular statement are not disclosed. It 
could hardly have been made as the result of an examination of the cases 
of the Alabama, the Florida, and the Shenandoah, which were the only 
vessels in respect of which Great Britain was held liable. On September 
19, 1872, The Nation (XV. 180), referring to the Geneva award, very perti
nently said: “ No hardship or inconvenience can ever result to any govern
ment from being held bound to prevent what England permitted to occur 
with regard to the fitting out of that ship [the Alabama] * * * Thecaso
of the Oreto, afterward the Florida, was nearly as bad. * * * The Shen
andoah * * * was received at Melbourne with welcome and rejoicings
which it is no exaggeration to call wild. * * * The tribunal imposes
no new or heavy burden on neutrals in deciding that what occurred at Mel
bourne made the English Government liable for all the damage done by the
Shenandoah afterward.”



which Bluntschli was reporter, which had been appointed to 
examine the three rules. The principal paper was presented 
by Calvo, who, after examining international transactions and 
the legislation of particular states, and citing the opinions of 
Kltiber, G. F. de Martens, Fiore, Pando, Bello, De Gussy, 
Hautefeuille, Heffter, Bluntschli, Gessner, Hall, Ortolan, 
Masse, Halleck, and other publicists, concluded that “ incon
testably the three rules # * # do not constitute a new 
obligation in the law of nations * * # • but on the con
trary they merely affirm preexisting principles consecrated for 
many years by numerous acts and by the legislation and prac
tice of nations.”1

Professor Lorimer, of Edinburgh, assailed the rules on the 
significant ground that neutrality itself was by no means a 
constant duty, but altogether circumstantial. He also sug
gested that by cutting oif military supplies wars might be 
brought to an end before the belligerents were sufficiently 
exhausted. Moreover, he thought the first rule capable of 
being so applied as to prohibit commerce in ships between 
belligerents and neutrals altogether, and objected to making 
the intention with respect to a ship’s use, rather than her 
actual character, the test of neutrality.2

President Woolsey was of opinion that the rules represented 
the duties prescribed by international law and that they were 
correctly interpreted by the Geneva tribunal. He thought 
that the commissioners who framed the treaty understood that 
a vessel which had been fitted out and armed and had then 
escaped should be seized if she reentered the jurisdiction. 
In this relation he pointed out that Lord Granville in his in
structions to the British high commissioners of February 9, 
1871, had said that Her Majesty’s government was prepared 
to accept the rule that no vessel in the military or naval service 
of any belligerent which should have been “ equipped, fitted 
out, armed, or dispatched contrary to the neutrality of a neutral 
state should be admitted into any port of that state,” as well 
as the rule that no vessel should be received as a vessel of war 
in a neutral port which had not been commissioned in some 
port in the actual occupation of the government by which her 
commission was issued.3

672 INTERNATIONAL ARBITRATIONS.

1 Rev. de Droit Int. VI. 453.
3 Id. 542.
3 Id.559.
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M. Rolin-Jaequemyns, after an able analysis of the subject, 

came to the conclusion that the rules did not constitute an 
innovation. He commented on Lorimer7s idea that a peace 
must be regarded as delusive if concluded before the total ruin 
of the combatants.1

William Beach Lawrence thought that the interpretation 
given by the Geneva tribunal to the words “due diligence 77 ren
dered the rules unacceptable. He thought that the declaration 
that the diligence of the neutral government must be in exact 
proportion to the risk to which the belligerents were exposed 
would make neutrals guarantors of every injury which might 
be inflicted on one of the belligerents by the use of the prop
erty of the other belligerent which should be found in the 
neutral jurisdiction.2

Prof. Mountague Bernard adhered to the view of his govern
ment, as expressed in the treaty, of which he was one of the 
signers, that the rules constituted an innovation.3

Bluntschli, as reporter of the commission, summed up its 
conclusions. He pronounced the paper of Calvo “very learned 
and very judicious,77 and declared that it “ demonstrated77 that 
the rules did not constitute an innovation, but on the contrary 
embodied long recognized principles by which neutral states 
had regulated their conduct. He dissented from Lorimer7s 
suggestion that it was good policy to prolong wars. He con
curred with President Woolsey in the view that the rules 
might be more definitely expressed and that u due diligence77 
should be defined. He expressed general concurrence in the 
views of Rolin-Jaequemyns, and dissented from the argument 
of William Beach Lawrence.4

The institute voted that the rules were only declaratory of 
the law of nations; but, with a view to prevent controversies 
as to their interpretation, referred them for revision to the 
commission which had previously had them under examination, 
at the same time adding to the commission four new members, 
one of whom was Professor Westlake.5

* Rev. de Droit Int. VI. 561.
2 Id. 574.
3 Id.575.
4 Id. VII. 127. .
6 Id. VI. 606. The commission as thu3 constituted was composed of 

Bluntschli, reporter, and MM. Asser, Carlos Calvo, Lorimer, Mancini, 
Neumann, Rolin-Jaequemyns, Westlake, and Woolsey.
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At the session of the institute at The Hague in 1875 Blunt
schli submitted a project of rules, with certain observations and 
proposed amendments presented by various members of the 
commission.1 The report was discussed on the 30th of August, 
there being present M. Asser, counselor to the ministry of foreign 
affairs, Amsterdam; Prof.MountagueBernard; M. Besobrasoff, 
of St. Petersburg; Dr. Bluntschli, of Heidelberg; M. Broclier, 
of the University of Geneva; Dr. Bulmerincq, counselor of 
state, of Wiesbaden; David Dudley Field; Professor Lorimer; 
Dr. Marquardsen, member of the Beichstag; Professor de Mar
tens, of St. Petersburg; M. Moynier, of Geneva; Dr. Neumann, 
member of the Austrian House of Peers; M. de Parieu, mem
ber of the French Senate and of the Institute of France; M. 
Pierantoni, member of the Italian Parliament; M. Bolin-Jaeque- 
myns, of Ghent; Sir Travers Twiss; Professor Westlake; and 
MM. Den Beer Portugael, Hall, Holland, Bivier, and Alberic 
Bolin. The institute, Messrs. Bernard, Lorimer, and Twiss 
opposing, adopted the following rules:2

“I* L’filtat neutre desireux de demeurer en paix et amitie 
avec les belligerants et de jouir des droits de la neutrality a le 
devoir de s’abstenir de prendre a la guerre une part quelconque, 
par la prestation de secours militaires a Fun des belligerants 
ou a tous les deux, et de veiller a ce que son territoire ne serve 
de centre ^organisation ou de point de depart a des expedi
tions hostiles contre Fun d’eux ou contre tous les deux.

“II. En consequence FEtat neutre ne peut mettre, d’une 
maniere quelconque, a la disposition d’aucun des Etats bellige
rants, ni leur vendre ses vaisseaux de guerre ou vaisseaux de 
transport militaire, non plus que le materiel de ses arsenaux 
ou de ses magasins militaires, en vue de Faider a poursuivre la 
guerre. En outre FEtat neutre est tenu de veiller a ce que 
d’autres personnes ne mettent des vaisseaux de guerre a la 
disposition d?aucun des Etats belligerants dans ses ports ou 
dans les parties de mer qui dependent de sa juridiction.

“HI. Lorsque FEtat neutre a connaissance d’entreprises ou 
d’actes de ce genre, incompatibles avec la neutrality il est tenu 
de pendre les mesures necessaires pour les emp^cher, et de

1 Rev. de Droit Int. VII. 427.
2 Annuaire, I. 139. Rivier, in his recent work on the law of nations, inti

mates that these rules are not less liable to misinterpretation than the 
three rules themselves. He observes that the communication of the three 
rules to maritime powers with an invitation to accede to them would now 
be superfluous, since no state would dream of contesting the principle they 
contain, even though the manner in which it is expressed might be criti
cised. (Principes du Droit des Gens, par Alphonse Rivier, II. 408; Paris 
1896.) ’



poursuivre comme responsables les individus qui violent les 
devoirs de la neutrality.

“IV. l)e meme FEtat neutre ne doit ni permettre ni souflrir 
que Fun des belligerants fasse de ses ports ou de ses eaux, la 
base d’operations navales contre Fautre, ou que les vaisseaux 
de transport militaire se servent de ses ports ou de ses eaux, 
pour renouveler ou augmenter leurs approvisionnements mili- 
taires ou leurs armes, ou pour recruter des hommes.

“V. Le seul fait materiel d’un acte hostile commis sur le 
territoire neutre, ne suffit pas pour rendre responsable FEtat 
neutre. Pour qu’on puisse admettre qu’il a viole son devoir, 
il faut la preuve soit d’une intention hostile (Dolus), soit d’une 
negligence manifeste (Culpa).

UVI. La puissance lesee par une violation des devoirs de 
neutrality iFa le droit de considerer la neutrality comme eteinte, 
et de recourir aux armes pour se defendre contre FEtat qui Fa 
violee, que dans les cas graves et urgents, et seulement pen
dant la duree de la guerre.

“Dans les cas peu graves ou non urgents, ou lorsque la 
guerre est terminee, des contestations de ce genre appartien- 
nent exclusivement a la procedure arbitrale.

“ VII. Le tribunal arbitral prononce ex bono et cequo sur les 
dommages-interets que FEtat neutre doit, par suite de sa 
responsability, payer a FEtat lese, soit pour lui-meme, soit pour 
ses ressortissants.”1 II. III. IV. V. VI.
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11. The neutral state, desirous of maintaining peace and friendship with 
the belligerents and of enjoying the rights of neutrality, ought to abstain 
from taking any part whatever in the war by furnishing military aids to 
either or both of the belligerents, and to see to it that its territory does not 
serve as a center of organization or point of departure for hostile expedi 
tions against one or both of the belligerents.

II. Consequently the neutral state can not in any manner put at the dis
position of any belligerent or sell to it ships of war or military transports 
or material from its arsenals or military stores with a view to aid it in the 
prosecution of the war. Moreover, the neutral state is bound to see to it 
that other persons do not within its ports or waters put vessels of war at 
the disposition of any of the belligerents.

III. When the neutral state has knowledge of the enterprises or acts of 
this character, which are incompatible with neutrality, it is bound to 
take the necessary measures to prevent them, and to hold responsible the 
individuals who violate the duties of neutrality.

IV. The neutral state ought not to permit or suffer the belligerents to 
make its ports or waters the base of naval operations against each other, 
or their military transports to use its ports or waters for renewing or 
augmenting their military supplies or their arms, or for recruiting men.

V. The mere fact that a hostile act has been committed on the neutral 
territory does not suffice to make the neutral state responsible. In order 
to show that such state has violated its duty it is necessary to show either 
a hostile intention (dolus) or a manifest neglect (culpa).

VI. The power injured by the violation of the duties of neutrality has
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Wharton, who had once gone so far as to declare that the 
“three rules’7 “placed limitations on the rights of neutrals 
greater even than those England had endeavored to impose 
during the Napoleonic wars,771 afterward stated2 that “ while 
the weight of authority77 was that “the rules themselves con
tain propositions which are generally unobjectionable,77 such 
was “not the case with the decisions of the majority of the 
arbitrators, who interpret the ‘rules7 so as to impose on neu
trals duties not only on their face unreasonable, but so oppres
sive as to make neutrality a burden which no prudent nation, 
in cases of great maritime wars abroad, would accept.77 As to 
what was meant by “the decisions of the majority of the arbi
trators77 we are left to conjecture; but it would be unfair to 
assume that the phrase was intended to apply to the result at 
which the tribunal arrived with respect to the Alabama, the 
Florida, and the Shenandoah after she left Melbourne.3 It 
seems rather to have been intended to apply to the urationes 
decidendi77 of the arbitrators; and in this assumption we are 
warranted by the fact that the passage in which the phrase in 
question is found is preceded by various extracts in which 
those reasons, especially on the question of diligence, are 
criticised. For example, a passage from Creasy4 is quoted, 
in which four of the arbitrators are represented as having 
“virtually77 announced the “dogma77 that in determining 
whether a state is chargeable with negligence, “no regard 
whatever is to be paid to the system of criminal process which, * 1 2 3 4

a right to consider neutrality as broken, and to resort to arms to defend 
itself against the state which has violated neutrality, only in grave and 
urgent cases and only while the war is going on. In cases not grave or 
urgent, or when the war has come to an end, disputes of this kind apper
tain exclusively to arbitral procedure.

VII. The arbitral tribunal pronounces ex bono et cequo on the amount 
of damages which the neutral state ought, in view of its responsibility, to 
pay to the injured state either for itself or its citizens.

1 Commentaries on American Law, sec. 244. In the same section it was 
also asserted that the rules had been “repudiated” by Great Britain and 
the United States and “rejected by all other powers.”

2Int. Law Digest, III. 649.
3 A recent English writer, whose pages bear evidence of a personal exam

ination of the records, expresses a clear opinion, for which he sets forth 
his reasons, that Great Britain was responsible for these vessels on any 
reasonable theory of due diligence. (Walker, Science of International 
Law, 485, 490, 496.)

4 International Law, 335.
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and which alone, is recognized and permitted by the funda
mental institutions of that stated Certain passages on the 
subject of due diligence are also quoted from Sir Alexander 
Cockburn’s dissent, with comments from which it might be 
implied that a majority of the arbitrators held that the neutral 
must employ “ perfect diligence.’7

Doubtless it is true that if we take particular expressions in 
the individual opinions of the arbitrators and in the award, and 
construe them without reference either to the context or to the 
results at which the tribunal arrived, it may not be difficult to 
find matter for criticism. For example, the representation that 
four of the arbitrators “ virtually77 announced a “ dogma77 sub
versive of the legislative independence of states evidently is 
based on their declaration in the case of the Alabama th^t “the 
government of Her Britannic Majesty cannot justify itself for 
a failure of due diligence on the plea of insufficiency of the 
legal means of action which it possessed.77 It is not asserted 
that this declaration actually contains the dogma in question, 
but it is alleged that it “ virtually77 does so. On the other hand, 
it may be said that the declaration was merely intended to ex
press the sound general principle, peculiarly applicable to the 
case of the Alabama, which Earl Russell had admitted to be a 
“scandal and reproach77 to British laws, that a government 
can not be allowed to say, when called upon to perform its 
international duties: “The laws do not permit me to do so.77 
It is a self-evident proposition that if a government may by 
legislation fix the measure of what it owes to other states, 
there is no such thing as international law or international 
obligation. To say that a government can not “justify77 a 
failure in duty by pleading the “ insufficiency77 of its laws by 
no means warrants the inference that, in determining whether 
it has been negligent, “ no regard whatever77 is to be paid to 
its system of criminal process.

We have referred to certain passages from Sir Alexander 
Cockburn on the subject of due diligence. The rule laid down 
in these passages and approvingly commented upon by Whar
ton is that which the udiligens paterfamilias suis rebus adhibere 
solet; 77 or in the form in which Wharton expresses it, “such 
diligence as under the circumstances of the particular case 
good business men of the particular class are accustomed to 
show.77 To what extent does this differ from the rule laid 
down by the four arbitrators $ The award declares that the



678 INTERNATIONAL ARBITRATIONS.

due diligence referred to in the rules “ ought to be exercised 
by neutral governments in exact proportion to the risks to 
which either of the belligerents may be exposed from a failure 
to fulfill the obligations of neutrality on their part.” What is 
the degree of diligence which the “ diligens paterfamilias,” or 
the “ good business man” is accustomed to show? Wharton, 
in his work on Negligence, says that it is “ proportionate to 
the duty imposed ;”* that “ the same act may or may not be 
negligent as the probability of injury ensuing from it may be 
greater or less;2 and that in order “to avert the charge of 
culpa levis,” which he defines as the negligence of a good busi
ness man in his specialty, the “ amount of care bestowed must 
be equal to the emergency.”3 Pollock4 says that in determin
ing the question of negligence, which is merely the contrary of 
diligence, the “ caution that is required is in proportion to the 
magnitude and the apparent imminence of the risk.” Cooley5 
states that the “care and vigilance” required “may vary 
according to the danger involved in the want of diligence.” 
These expressions maybe considered as axiomatic. The exer
cise of vigilance in proportion to the risk of injury is involved 
in the very idea of diligence.

In 1893 an incident which was brought to 
An Rodent of the notice of the tribunal of arbitration was
(( A1 ohoma7aH.GAQTta

’ revived by a discussion in the House of Com
mons. On March 17 in that year Sir Henry James, while 
speaking in support of an appropriation to provide the law 
officers of the Crown with a permanent office in London, re
ferred to the escape of the Alabama, which, he said, was due to 
the fact that one of the law officers to whom the papers in the 
case were sent was at the time “reposing 011 the banks of the 
river Wye.” According to the statement of Sir Henry James, 
this law officer “dispatched his opinion to London” “wrapped 
in a brown paper parcel.” This parcel “ was followed by some 
enterprising persons connected with the Confederate States, 
and before the papers reached London their contents were 
known to the agents of the Southern States,” and “before the 
advice contained in the papers could be acted upon,” the Ala
bama, “half equipped, had left the Mersey.”6 In a letter sub-

1 Sec. 48.
2 Sec. 47.
3 Sec. 53.

4 Law of Torts, 353, 372.
B Torts, 2d ed. 752.
6 Hansard, 4th series, X. 427.
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aequently published in the London Times,1 in reply to one 
appearing in that journal on the same day from Lord Selborne, 
Sir Henry James accepts the former’s statements as to the 
details of the transaction, but says that in mitigation of his 
inaccuracy he must say that the Queen’s advocate, who was 
then one of the law officers, had, he believed, a “ residence in 
close proximity to the river Wye,” and he adds: “Perhaps I 
ought to give up the brown-paper covering without comment, 
but I know that, when Sir William Harcourt and I, in 1873, ap
pealed to the post-office authorities for the grant of an q/fficial 
bag, we were fortified by being under the impression that the 
Alabama papers had not been sufficiently protected from the 
action of enterprising agents.”2

The circumstances narrated by Lord Selborne are substan- 
stially the same as those disclosed before the tribunal of arbi
tration. The law officers of the Crown in 1862 were Sir John 
Dorney Harding, Queen’s advocate; Sir William Atherton, 
attorney-general, and Sir Roundell Palmer (afterward Lord 
Selborne), solicitor-general. Evidence directly inculpating the 
Alabama was communicated by Mr. Adams to the foreign office 
on July 22 and July 24, 1862, and was sent by the foreign 
office to the law officers on the 23d and 26th of the same month. 
“All the law officers,” says Lord Selborne, “were in London; 
but Sir John Harding was then seriously ill, and incapable of 
attending to business, his mind being disordered, and he never 
afterward recovered. The consequence of his illness was a 
delay of one or two days which would not otherwise have oc
curred, the papers having been sent in the first instance to his 
chambers or his residence.” When they reached the hands of

1 March 24,1893.
2 See Bullock, Secret Service of the Confederate States in Europe, 1.238, 

260, 261; Semmes’s Adventures Afloat, quoted in Papers Relating to Treaty 
of Washington, I. 150; G. T. Fullam, an officer of the Alabama, quoted, 
id. IV. 181. The statements made by these agents of the Confederacy as 
to the source of their information as to the probable action of the govern
ment touching the Alabama are vague. Bullock says he did not receive 
his information from any officer of the government, but that his solicitor 
at Liverpool “managed to point out the particulars” of some of the affida
vits which were prepared for the United States consul there, and thought 
they contained allegations which would at least induce the government to 
detain the ship for investigation. Sinclair, in his Two Years on the Ala
bama, 10, refers in a general way to the escape of the vessel, but throws 
no new light on that subject.
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Sir William Atherton does not certainly appear, but it is prob
able that it was on the 28th of July, as it was on the evening 
of that day that he called Sir Eoundell Palmer into consulta
tion upon them in the Earl Marshal’s room in the House of 
Lords.1 They at once agreed upon an opinion that the vessel 
should be seized, and this opinion was placed in the hands of 
Earl Russell on the morning of the 29th of July, the day it 
bears date. On July 31, 1862, Earl Russell told Mr. Adams 
that there had been some delay in consequence of Sir John 
Harding’s illness. “ Out of this state of facts,” says Sir Henry 
James, commenting upon them in the letter above mentioned, 
“two questions, I think, naturally arise. First, where were 
the papers between the 23d and the 29th (28th) ? Secondly, 
what occurred in consequence of that delay? I am unable to 
answer the first question; yet I think it may be surmised that 
the documents were either traveling from place to place or 
were lying unheeded at the private residence of the Queen’s 
advocate. But I can answer the second question. The foreign 
minister could take no action until he received the law officers’ 
opinion. In the British Case it is stated: ‘The order of de
tention, which came too late, was deferred only until the law 
officers’ opinion should be obtained.’ During the interval be
tween the 23d and the 29th of July the Confederate agents 
(to use the language of Mr. George Lefevre when speaking on 
the subject in 1868) ‘got wind’ of probable coming events and 
acted upon their fears. During the night of the 28th the Ala
bama left the docks in which she had been lying, and at 10 
o’clock on the morning of the 29th she sailed out to sea. The 
order to detain the vessel arrived at Liverpool, according to 
the British Case, in the afternoon of the 29th.”

In a subsequent issue of the Times2 a correspondent, Dr. 
Henry Marshall, who writes as a friend of the late Sir Fitzroy 
Kelly, says that the latter narrated to him how Lady Harding 
“had shown herself a better wife than subject.” The circum
stances, as they are said to have been described by Sir Fitzroy 
Kelly, were that at the time of the escape of the Alabama Sir 
John and Lady Harding were residing at their house, called 
Rockfields, on the banks of the Wye, near Monmouth, and Sir 
John was beginning to show signs of insanity, which his wife

1 Papers Relating to the Treaty of Washington, XV. 459.
» March 29,1893.
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desired to keep secret, in the hope that he would recover. 
“The papers relating to the Alabama” says Dr. Marshall,
“ were sent on from the address in London to Monmouth, and 
were opened by Lady Harding, who managed to put off send
ing any reply for three or four days, when a second and more 
urgent communication compelled her to reveal that her hus
band was not in a state of mental health to enable him to 
reply.”

Lord Selborne, replying to these statements, says that while 
he does not doubt that Sir Fitzroy Kelly related to Dr. Mar
shall the story the latter remembered, he was convinced that 
Sir Fitzroy Kelly could not have been accurate when he sup
posed Sir John Harding to have been in Monmouthshire at the 
time in question, and the papers relating to the Alabama to 
have been opened there by Lady Harding and sent up to the 
Foreign Office by her on receipt of “a second and more urgent 
communication,” with the explanation that her husband was 
not in a state of health to enable him to reply. If this had 
taken place, Lady Harding’s letter would, said Lord Selborne, 
have been in the possession of the Foreign Office; and there 
were more occasions than one on which it would have been 
useful, and would certainly have been brought forward if it 
had been received. From his communications with Lord Kus- 
sell, Lord Hammond, and Sir Henry Layard, on several occa
sions, Hammond and Lay&rd being under secretaries, he was 
satisfied that no such letter was ever received by that office. 
And Sir Henry Layard believed that the papers were obtained 
from Sir John Harding's private residence in London by the 
help of a gentleman whom he (Sir H. Layard) named, now 
dead. In conclusion, Lord Selborne says: .

“I can not, of course, take upon myself to say that Sir John 
Harding may not have been in Monmouthshire during some 
part of the month of July 1862, over the whole of which 
his illness may in a greater or less degree have extended, as 
the latest opinion which he signed for the Foreign Office was 
dated on the 30th of June that year. But I have always, 
since the time in question, understood that he was actually 
under care for an acute mental disorder at the time when the 
papers were sent for the law officers’ opinion on the 23d and 
26th of July 1862, and I have always believed, and still believe, 
that he was then in London.”

The curious incident thus discussed is interesting as showing 
that the escape of the Alabama was, so far as the foreign office
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was concerned, in a certain sense the result of an accident, 
but it does not affect the question of the British Government’s 
liability for the acts of the Alabama. While it may be argued 
that the exercise of a 6‘due diligence” would not have per
mitted so great and momentous a delay to result from one law 
officer’s illness, it is also true that the vessel should have been 
seized before her departure from Birkenhead, as well as after
ward, by the customs authorities, to whom the duty of seizing 
her specially appertained, and who were competent to act inde
pendently of any other department of the government. Such 
was the opinion expressed by Sir Alexander Cockburn, the 
British arbitrator.1

1 Papers Relating to the Treaty of Washington, IV. 460. Discussions of 
the Geneva Arbitration or of the questions involved in it will be found 
in the following publications : Pradier-Fod6re, La Question de TAlabama 
et le Droit des Gens; Rivier, L’Affaire de TAlabama et le Tribunal Arbitral 
de Geneve; Rolin-Jaequemyns, in the Revue de Droit Int., 1873; Rouard 
de Card, Les Destinies de TArbitrage International, 75; Kamarowski, Le 
Tribunal International, 214; Calvo, Le Droit Int., 4th ed. III. 448; Fiore, 
Nouveau Droit Int. Public, I. 130, 135; III. 464; De Martens, Traits de 
Droit Int., III. 141; De Neumann, Droit des Gens Moderne, 139; Funck- 
Brentano et Sorel, Precis du Droit des Gens, 459.

Certain facts which have heretofore escaped notice may be mentioned 
in this note. An invitation to act as counsel for the United States at 
Geneva was extended to Mr. William M. Meredith, of Pennsylvania, and 
on the same day to Mr. Cushing. Mr. Meredith seems to have thought of 
serving, but eventually found himself unable to do so. (Mr. Fish, Sec. of 
State, to Mr. Meredith, October 16, 1871.) October 25, 1871, Mr. Evarts 
and Mr. B. R. Curtis were asked to serve conjointly with Mr. Cushing, 
but Mr. Curtis was unable to accept. November 18, 1871, the services of 
Mr. Waite were solicited.

The room in which the meetings of the Geneva tribunal were usually 
held was called the “ Salle des Manages.;; '

A picture of the Joint High Commission, painted by Mr. Frank B. Car
penter, of New York, and entitled “International Arbitration, Washing
ton, 1871/’ came in 1891 into the possession of Her Britannic Majesty.



CHAPTER XV.

CIVIL WAE CLAIMS: TREATY BETWEEN THE 
UNITED STATES AND GREAT BRITAIN OF MAY
8, 1871.-

In the formal correspondence that preceded 
Proposal as to Civil meeting of the Joint High Commission, by 

War Claims. ^ich tiie Treaty of Washington of May 8, 

1871, was negotiated, Sir Edward Thornton, when Mr. Fish 
proposed that the Alabama claims should be included among 
the subjects to be treated of, replied that it would give Her 
Majesty’s government great satisfaction to submit those claims 
to the consideration of the commission, “ provided that all 
other claims, both of British subjects and citizens of the United 
States, arising out of acts committed during the recent civil 
war in this country, are similarly referred to the same commis
sion.”1 To this proposal the United States assented.2

In his instructions to the British commis- 
ciaims Distinct from sionerg? Lorci Granville expressed the expec

tation that the United States u would readily 
consent to all claims of British subjects against the United 
States, or of United States citizens against Great Britain, be
ing referred to a mixed commission, formed of one commissioner 
for each country and an umpire, as was done under the con
vention of the 8th of February 1853.3” In the category of 
claims of citizens of the United States, as used in this passage, 
the Alabama claims were not included. They were discussed 
in another part of the instructions. And wherever in this 
chapter a reference is made to claims against Great Britain, 
growing out of acts committed during the civil war, only claims 
other than the Alabama claims wTill be intended.

“Alabama” Claims.

1 February 1, 1871, For. Rel. 1873, part 3, 266.
2 Mr. Fish to Sir Edward Thornton, February 3, 1871, For. Rel. 1873, 

part 3, 267.
3 February 9, 1871, For. Rel. 1873, part 3, 376.

683
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Mr. Fish appears to have contemplated the
Analysis of Claims, possibility of a settlement of the claims now 

in question by the Joint High Commission, 
directly and conclusively, as between the two governments. 
In his acceptance of Sir Edward Thornton’s proposal he 
suggested that the high commissioners should “consider only 
such claims” as might be “presented by the governments of 
the respective claimants at an early day, to be agreed upon 
by the commissioners/’1 and in the confidential memorandum 
with which the American high commissioners were furnished 
there was an exposition of the principles on which the claims 
should be examined.2 In this memorandum the claims of Brit
ish subjects were discussed under three heads—

1. The injuries inflicted by the Confederate authorities or by 
private citizens of the Confederacy.

In respect of this class of claims the general proposition was 
laid down “that no government is responsible for injuries done 
to the inhabitants of the country, whether citizens or foreign
ers, by rebels or by alien enemies exercising in the particular 
locality or for the time being superior force against such 
government.”3

2. Claims growing out of captures by United States cruisers.
On the subject of these claims a passage from Lord Mans

field’s memoir on the Silesian loan was cited, in which the 
ground is maintained that “ all a foreigner can desire is that 
justice should be impartially administered to him, as it is to 
the subjects of that prince in whose courts the matter is tried.”

3. Claims for arbitrary arrests, compulsory military service, 
and other alleged violations of the personal rights of British 
subjects.

This subject was, said the memorandum, treated with such 
general candor and fairness by Prof. Mountague Bernard, in

1 For. Rel. 1873, part 3, 268.
2 For. Rel. 1873, part 3, 362.
3On this proposition the following citations were made: Lord Stanley, 

June 17, 1870, Hansard, 3d series, III. 1306; Rutherford's Institutes, 509; 
Vattel, Book 2, ch. 6, sec. 73; Phillimore Int. Law, I. sec. 218; Calvo, 
Derecho Internacional, I. 387; Torres Caicedo, Union Latino-Americano, 
343, 348 (dispatches of Prince Schwartzenberg to Baron Hotter, April 14, 
1850, and Count Nesselrode to Baron Brunnow, May 2, 1850); Mauran v. 
Insurance Co., 6 Wallace, 14; Opinions of At. Gen. XII. 21; Mr. Marcy to 
the Count de Sartiges, Sen. Ex. Doc. 9, 35 Cong. 1 sess.
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Chapter XVI. of his Neutrality of Great Britain during the 
American Civil War, and by Mr. Abbott, in his appendix to the 
report of the royal commission on naturalization and allegiance, 
that it seemed unnecessary to do more than refer to those pub
lications. Attention was, however, called “to some of the 
authorities which established the liability of persons domiciled 
for commercial purposes in a belligerent region to be treated as 
indistinguished from the active enemies in the midst of whom 
they are found.”1

The diplomatic correspondence in regard to these various 
classes of claims during the progress of the civil war may be 
consulted chiefly in the series entitled “Diplomatic Corre
spondence,” published by the Government of the United 
States, beginning with the year 1861. In the publication for 
the year 18642 there is a reprint of a British blue book relating 
to the “Claims of British subjects against the United States 
Government from the commencement of the civil war to the 30th 
of March 1864.” In regard to the contents of this blue book, 
the confidential memorandum given to the American high com
missioners made the following observations:

“An analysis of that document shows the following results:
“Three hundred and twenty-one cases of the 450 therein 

enumerated have been disposed of.
“ Of these, 43 were cases in which the British Government 

refused to interfere, on the advice of the law officers of the 
Grown.

“ One hundred and sixty-seven cases have been condemned 
by the prize courts of the United Statfes. With the exception of 
one case, that of the Springbok, the Department of State is not 
aware of a disposition on the part of the British Government 
to dissent to any final adjudication of the Supreme Court of 
the United States in a prize case. The Supreme Court has in 
several cases reversed condemnations made by the inferior 
tribunals of prizes, in some of which Congress has made 
appropriations for the indemnification of the owners of the 
property captured.

“ In most of the cases where it is stated that vessels have 
been condemned, but that appeals are pending, the condemna
tions by the courts below have been sustained. .

1 Kent's Comm. I. *75; Wildman, Int. Law, II. 49, 78; Phillimore, Int. 
Law, III. 128; Calvo, Derecho Int. I. 292; The Pizarro, 2 Wheat. 246; Laur
ent's Case, report of commission under treaty of 1853, 120; Earl Granville 
to Lord Lyons, January 11,1871, Bine Book No. 4 for 1871, Erauco-German 
War.

2 Part 1, 736.
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“In 63 cases it appears that property taken by the United 
States has been restored, and that persons imprisoned, or said 
to have been illegally enlisted, have been released.”1

Such was the apparent state of the British 
Proceedings of the c]apJls ^]ie time of the meeting of the Joint

C°m" High Commission. The proceedings of that 
body on the subject are sufficiently detailed in 

the protocols of its conferences, as follows:
“At the conference on the 4th of March it was agreed to 

consider the subjects referred to the Joint High Commission 
by the respective governments in the order in which they 
appeared in the correspondence between Sir Edward Thornton 
and Mr. Fish, and to defer the consideration of the adjustment 
of ‘all other claims, both of British subjests and citizens of the 
United States, arising out of acts committed during the recent 
civil war in this country,7 as described by Sir Edward Thornton 
in his letter of February 1, until the subjects referred to in the 
previous letters should have been disposed of.

“The American commissioners said that 
claims for Slaves, they supposed that they were right in their 

opinion that British laws prohibit British sub
jects from owning slaves; they therefore inquired whether any 
claims for slaves, or for alleged property or interest in slaves, 
can or will be presented by the British Government, or in 
behalf of any British subject, under the treaty now being 
negotiated, if there be in the treaty no express words exclud
ing such claims.

“The British commissioners replied that by the law of Eng
land British subjects had long been prohibited from purchas
ing or dealing in slaves, not only within the dominions of the 
British Crown but in any foreign country; and that they had 
no hesitation in saying that no claim on behalf of any British 
subject, for slaves or for any property or interest in slaves, 
would be presented by the British Government.

“Referring to the paragraph in Sir Edward
Fenian Raids. Thorn ton’s letter of January 26, relating to ‘ the 

mode of settling the different questions which 
have arisen out of the Fisheries, as well as all those which 
affect the relations of the United States towards Her Majesty’s 
Possessions in Forth America,’ the British commissioners pro
posed that the Joint High Commission should consider the 
claims for injuries which the people of Canada had suffered 
from what were known as the Fenian raids.

“The American commissioners objected to this, and it was 
agreed that the subject might be brought up again by the 
British commissioners in connection with the subject referred 
to by Sir Edward Thornton in his letter of February 1.

1 For. Rel. 1873, part 3, 367.
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“At the conference on the 14th of April the
Agreement upon j0jnt High Commission took into consideration 

r c es' the subjects mentioned by Sir Edward Thorn
ton in that letter.

“The British commissioners proposed that a commission for 
the consideration of these claims should be appointed, and 
that the convention of 1853 should be followed as a precedent. 
This was agreed to, except that it was settled that there should 
be a third commissioner instead of an Umpire.

“At the conference on the 15th of April the Treaty Articles 
XII. to XVII. were agreed to.

. . “At the conference on the 26 th of April the
Exclusion of Feman ^j^g^ commissioners again brought before 

Raid Claims. j0int High Commission the claims of the
people of Canada for injuries suffered from the Fenian raids. 
They said that they were instructed to present these claims and 
to state that they were regarded by Her Majesty’s Government 
as coming within the class of subjects indicated by Sir Edward 
Thornton in his letter of January 26, as subjects for the con
sideration of the Joint High Commission.

“The American commissioners replied that they were in
structed to say that the Government of the United States did 
not regard these claims as coming within the class of subjects 
indicated in that letter as subjects for the consideration of the 
Joint High Commission, and that they were without any au
thority from their government to consider them. They there
fore declined to do so.

“The British commissioners stated that, as the subject was 
understood not to be within the scope of the instructions of the 
American commissioners, they must refer to their government 
for further instructions upon it.

“At the conference on the 3d of May the British commis
sioners stated that they were instructed by their government 
to express their regret that the American commissioners were 
without authority to deal with the question of the Fenian raids, 
and they inquired whether that was still the case.

“The American commissioners replied that they could see 
no reason to vary the reply formerly given to this proposal; 
that in their view the subject was not embraced in the scope 
of the correspondence between Sir Edward Thornton and Mr. 
Fish under either of the letters of the former; and that they 
did not feel justified in entering upon the consideration of any 
class of claims not contemplated at the time of the creation of 
the present commission, and that the claims now referred to 
did not commend themselves to their favor.

“The British high commissioners said that under these cir
cumstances they would not urge further that the settlement 
of these claims should be included in the present treaty, and 
that they had the less difficulty in doing so, as a portion of the 
claims were of a constructive and inferential character.”1

For. Rel. 1873, part 3, 398.
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By the articles which were agreed to on the 
Articles xii.-xvii.; 15^ 0f April, and which were duly inserted as 

ington °f WaSh Articles XII. to XVII., inclusive, in the treaty 
concluded May 8, 1871, the high contracting 

parties stipulated that “all claims on the part of corporations, 
companies, or private individuals, citizens of theUnited States, 
upon the Government of Her Britannic Majesty, arising out of 
acts committed against the persons or property of citizens of 
the United States during the period between the 13th of April 
1861, and the 9th of April 1865, inclusive,” not being claims 
growing out of the acts of the vessels that gave rise to the 
claims generically known as the Alabama claims, “ and all claims 
with the like exception on the part of corporations, companies, 
or private individuals, subjects of Her Britannic Majesty, upon 
the Government of the United States, arising out of acts com
mitted against the persons or property of subjects of Her Bri
tannic Majesty during the same period, which may have been 
presented to either Government for its interposition with the 
other, and which yet remain unsettled, as well as any other such 
claims which may be presented within the time specified in 
Article XIY. of this Treaty, shall be referred to three Commis
sioners, to be appointed in the following manner—that is to 
say: One commissioner shall be named by the President of the 
United States, one by Her Britannic Majesty, and a third by 
the President of the United States and Her Britannic Majesty 
conjointly; and in case the third commissioner shall not have 
been so named within a period of three months from the date 
of the exchange of the ratifications of this Treaty, then the 
third commissioner shall be named by the Bepresentative at 
Washington of His Majesty the King of Spain.”

Article XIY., which is referred to for the
sentation Of Claims. PurPose of defining the tune allowed for the 

presentation of claims, is expressed in substan
tially the same terms as Article III. of the convention of Feb
ruary 8,1853. It provides that “ every claim shall be presented 
to the commissioners within six months from the day of their 
first meeting, unless in any case where reasons for delay shall 
be established to the satisfaction of the commissioners, and 
then, and in any such case, the period for presenting the claim 
may be extended by them to any time not exceeding three 
months longer;” and it further empowers the commissioners 
in each case to determine whether a claim has been duly laid 
before them.
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Duration of Commis
sion.

The commissioners were required to meet in 
the city of Wasliington, and, before proceeding 
to any business, to “make and subscribe a sol

emn declaration that they will impartially and carefully examine 
and decide, to the best of their judgment, and according to jus
tice and equity/7 the claims laid before them. They were also 
required to examine and decide upon every claim within two 
years from the day of their first meeting.

It was provided that the commissioners 
Order of Procedure, should investigate and decide the claims pre

sented to them “in such order and in such 
manner as they may think proper, but upon such evidence or 
information only as shall be furnished by or on behalf of the 
respective governments;77 and that they should “be bound 
to receive and consider all written documents or statements 
which may be presented to them by or on behalf of the respec
tive governments in support of, or in answer to, any claim, and 
to hear, if required, one person on each side, on behalf of each 
government, as counsel or agent for such government, on each 
and every separate claim.77

A majority of the commissioners was made 
Majority Decision, sufficient for an award in each case; and it was 

provided that the award should be given upon 
each claim in writing, and should be signed by the commission
ers assenting to it.

It was made “competent for each govern- 
Officers Dient to name one person to attend the com

missioners as its agent to present and support 
claims on its behalf, and to answer claims made ujjon it, and 
to represent it generally in all matters connected with the 
investigation and decision thereof.77 The commissioners were 
authorized to “appoint and employ a secretary, and any other 
necessary officer or officers, to assist them in the transaction of 
the business that may come before them.77

It was provided that each government should 
Expenses. pay its own commissioner and its own agent 

or counsel; that all other expenses should be 
defrayed by the two governments in equal moieties; and that 
the whole expenses of the commission, including contingent 
expenses, should be defrayed by a ratable deduction on the 
amount of the sums awarded by the commissioners, provided 
always that such deduction should not exceed the rate of 5 per 
cent, on the sums so awarded.

5627----- 44
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All sums of money which might be awarded 
Provision as to Pay- aga^ns^ ^ each government was required to 

ment o war . within twelve months after the date of the
final award, without interest, and without any deduction save 
that specified in respect of expenses.

The high contracting parties engaged “to
Results Of the Com- consider the decision of the commissioners 
mission to be Final. as absolutely final and conclusive upon each 
claim decided by them, and to give full effect to such decisions 
without any objection, evasion, or delay whatsoever ;” “ to con
sider the result of the proceedings of this commission as a full, 
perfect, and final settlement of all such claims as are mentioned 
in Article XII. of this treaty upon either government;” and 
further to treat “ as finally settled, barred, and thenceforth 
inadmissible” “every such claim, whether or not the same may 
have been presented to the notice of, made, preferred, or laid 
before the said commission.”

The Hon. James Somerville Frazer, of War- 
Appointment of gaw^ state of Indiana, and formerly a justice

ot^Officers^114 °* supreme court of that State, was ap
’ pointed as commissioner on the part of the

United States.1
The Eight Hon. Eussell Gurney, M. P., a member of Her 

Majesty’s privy council and recorder of London, was appointed 
commissioner by the Queen of Great Britain.2

Count Louis Corti, envoy extraordinary and minister pleni-. 
potentiary to the United States of His Majesty the King of 
Italy, was appointed third commissioner by the President and 
the Queen conjointly.3

As agent on the part of the United States, the President 
named Mr. Eobert Safford Hale, of the State of Xew York.
Mr. Hale also acted as counsel for the United States.

Mr. Henry Howard, one of the secretaries of the British lega
tion in Washington, discharged the duties of agent for Great 
Britain.

Mr. James Mandeville Carlisle, of Washington, acted as
counsel for the British Government.

1 For. Rel. 1871,481, 494.
2 For. Rel. 1871, 481,492.
3 Sir Edward Thornton suggested Count Corti on his own responsibility; 

the President accepted, and the Queen approved. The Italian Government, 
on being requested to do so, consented to Count Cortfs accepting the trust. 
(For. Rel. 1871,479,480,484.)
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The commissioners, agents, and counsel above named con

tinued in the discharge of their respective functions till the 
close of the commission.

. . The first meeting of the commission was
orgaii^ation°f c°m- aj. Department of State, in Washing

ton, September 26, 1871.
Count Corti, on the formal request of his associates, assumed 

the presidency of the commission.
. Mr. Thomas Campbell Cox, a clerk in the

App°intment of Sec- Department of State, was offered the post of
secretary, and after a day’s delibration ac

cepted it, Mr. J. D. McPherson having acted as secretary pro 
tem. in the mean time.

Rules and regulations for the transaction of 
Rules of Procedure, business, which were drawn up by counsel, 

were submitted to the commissioners and 
adopted by them. From time to time such amendments were 
made as circumstances seemed to require.

After the 27th of September 1871 the com
missioners held their official meetings at No. 
703 Fifteenth street Northwest, in a house 

which was by their order rented and fitted up as an office. 
On the 12th of November 1872, however, having ascertained 
that there was no probability of their business being com
pleted before the following summer, they requested the agents 
to communicate with their respective governments with a view 
to the adoption of measures which would authorize the com
mission to sit in some other place than Washington, in order 
that it might end its labors within the time limited by the 
treaty.

Sessions in Wash
ington.

On the 18th of January 1873 an additional 
Sessions at Newport. article to the treaty was signed, by which it 

was provided that the sessions of the commis
sioners need not be restricted to Washington, but might be 
held at such other place in the United States as the commis
sion might prefer. The ratifications of this article having been 
duly exchanged, the commission decided to remove to New
port, in the State of Rhode Island. On May 10, 1873, it held 
its last session in Washington, adjourning on that day to meet 
in Newport on the 3d of the following month. Having met on 
that day, pursuant to adjournment, the commission continued 
in session at Newport till the completion of its labors, on the
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25th of September 1873, when it rendered a final award against 
the United States for the amount of the various sums awarded 
against that government.

Both Mr. Hale and Mr. Howard made full 
Reports of the rep0r^s p, their respective governments of the 

S ' proceedings of the commission. Mr. Hale’s 
report was published at the Government Printing Office in 
Washington in 1874, and it forms a part of the third volume 
of the Foreign Kelations of the United States for 1873. Mr. 
Howard’s report was presented to Parliament in 1874, and 
was printed as Blue Book “North America No. 2 (1874).”

Notices in regard to the presentation of 
Business Trans- ciaimstothecommissionwerepublishedbothby 

aC 6 ' the United States and by Great Britain.1 On 
or before the 26th of March 1872, which was the last day for 
the regular presentation of memorials uuder the treaty, there 
were filed in the office of the secretary of the commission 421 
British claims and 18 American. In the next three months, 
ending on the 26th of June 1872, during which new claims 
might be presented only with the permission of the commis
sioners, 57 additional British claims and 1 American claim 
were filed, making in all 478 British claims and 19 American 
before the commission.

The British claims, exclusive of interest, amounted to about 
$60,000,000, and, including interest for the average time al
lowed by the commission, to about $96,000,000. The Ameri- 
cau claims amounted to a little less than $1,000,000, exclusive 
of interest.

Of the 478 British claims presented, 259 were for property 
alleged to have been taken by the military, naval, or civil 
authorities of the United States and appropriated to the use 
of the government ; 181 were for property alleged to have been 
destroyed by the military and naval forces of the United 
States; 7 were for property alleged to have been destroyed by 
the Confederate forces; 100 were for damages for alleged un
lawful arrest and imprisonment of British subjects by the 
authorities of the United States; 77 were for damages for the 
alleged unlawful capture and condemnation or detention of 
British vessels, and their cargoes, as prize of war by the naval

1 Howard’s Report, 253-266.
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forces and civil authorities of the United States; 3 were for 
damages for the alleged unlawful warning oh* of British vessels 
by United States cruisers from coasts and ports not at the 
time lawfully blockaded, and 34 were of a miscellaneous char
acter. The records of the commission show that the sum of 
the different classes of claims exceeded the entire number of 
memorials filed. This circumstance is accounted for by the 
fact that one memorial sometimes included two or more claims 
falling under different classes.1

In the disposition of the British claims by 
Disposition of ., . . ^ , ,

Claims commisslon?1 was dismissed on account
of indecorous language in the memorial, with

out prejudice to the presentation of a new memorial, which was 
subsequently filed; 28 were dismissed for want of jurisdiction; 
260 were disallowed on the merits; 8 were withdrawn by the 
British agent by leave of the commission, and 181 were 
allowed, the awards in favor of the claimants amounting to 
$1,929,819.

Of the claims of citizens of the United States against Great 
Britain, 12 grew out of the St. Albans raid, and were for acts 
of plunder alleged to have been committed in the town of St. 
Albans, Vermont, in October 1864 by Confederate soldiers who 
came by way of Canada; 1 was for a similar raid alleged to 
have been executed on the American steamers Philo Parsons 
and Island Queen on Lake Erie in September 1864; 4 were 
for damages for the alleged unlawful detention of vessels laden 
with saltpeter at Calcutta in January and February 1862, 
under ordinances issued by the governor-general of India pro
hibiting the exportation of that article; 1 was for injuries to 
property on San Juan Island in 1862 and 1864 by the alleged 
act or procurement of the commander of the British forces on 
the island during its joint military occupation by the United 
States and Great Britain, and 1 was for a royalty claimed 
from the British Government for the use by that government 
of an invention for the improvement of breech-loading firearms.

All the American claims were dismissed.
The entire number of cases, American and British, decided 

by the commission, after deducting the eight claims that were 
withdrawn by the British agent, was 489.

1 Hale’s Report, 9.
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In Howard’s report1 there is the following tabular state
ment of the manner in which the awards were made:

1. Unfavorable awards in British eases.—272 signed by the 
three commissioners; 17 signed by Commissioners Corti and 
Frazer only.

2. Unfavorable awards in American cases:—15 signed by the 
three commissioners; 4 signed by Commissioners Corti and 
Gurney only.

3. Favorable awards in British cases.—85 signed by the three 
commissioners; 94 signed by Commissioners Corti and Gurney 
only; 2 signed by Commissioners Corti and Frazer only.

Among the British claims unanimously dis
ease of the^ Spring- ajjowe(j by the commission was that for the

cargo of the bark Springbok, which was con
demned, together with her cargo, by the district court of the 
United States at New York.2 The Supreme Court of the United 
States reversed the decree as to the vessel, but affirmed it as to 
the cargo.3 Damages were claimed before the commission both 
for the detention of the vessel and the condemnation of the 
cargo. The commission unanimously awarded $5,065 for the 
detention of the vessel from the date of the decree of the dis
trict court to the date of her discharge under the decree of the 
Supreme Court.4 The claim for the cargo was unanimously 
disallowed. This case has provoked more discussion than any 
other prize case that arose during the civil war. The Spring
bok was captured while ostensibly on a voyage from London to 
the British port of Nassau, in New Providence, before she 
had reached her port of destination, on the ground that she 
intended to run the blockade of the Confederate ports. The 
Supreme Court found that Nassau was her real destination, 
and therefore acquitted her, but affirmed the condemnation of 
the cargo on the ground that it was intended to find its way to 
some Confederate port, all Confederate ports being at the time 
under blockade. The doctrine of continuous voyages was thus 
applied to the cargo as distinct from the vessel on which it was 
borne at the time of capture, and the character of the cargo 
was adduced as evidence* of its belligerent destination.5 A

1 Howard’s Report, 5.
2 Blatchford’s Prize Cases, 434.
3 5 Wallace, 1.
4 Hale’s Report, 122.
6 Wharton’s Int. Law Digest, III. 394.
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The Confederate 
Debt.

brief of remarkable power, discussing tlie facts as well as the 
law of the case, was prepared by Mr. William M. Evarts for 
the claimant of the cargo before the commission. This brief, 
however, was not filed till late in August 1873, when the com
mission was striving to complete the business before it within 
the few weeks that remained of its existence. A full report 
of the case will be found in the accompanying digest.

The question of the liability of the United 
States for debts contracted by the Confederacy 
was raised by the presentation to the commis

sion of a claim against the United States for the payment of a 
u cotton-loan bond” purchased by the claimant in 1864. Mr. 
Hale, deeming the claim not to be within the terms of the 
treaty, laid the matter before the Department of State, and 
the British Government was asked to cause the claim to be 
withdrawn. This request not having been complied with, Mr. 
Hale moved that the claim be dismissed for want of jurisdic
tion. December 14, 1871, the commission unanimously dis
missed the claim on the ground u that the United States is 
not liable for the payment of debts contracted by the rebel 
authorities.”
General character As to the general character and conduct of 

and Conduct of the business before the commission, Mr. Hale in 
Business. his report2 makes the following observations:
“ The claim as presented by the claimant in his memorial and 

proofs often gave the first and only information to the govern
ment of the existence even of the claim, and involved an inquiry 
into the facts of the case through very circuitous and difficult 
channels. In such cases the government always stands at a 
great disadvantage as against private claimants, who have full 
knowledge of all the circumstances of their own claims, when 
actual and bona fide, and of the proofs by which they may be 
established, and who, in the case of fraudulent, simulated, or 
excessive claims, have facilities in the manufacture of evidence 
often very difficult to be exposed or rebutted by the agents 
charged with the defense of the government, and acting 
through secondary agents often at remote and almost inacces
sible points.

“ In view of the number and amount of the claims presented, 
and the importance of the questions to be determined, the time 
limited by the treaty for their examination and decision was 
very short. Two years for the complete examination, trial, and 
decision of all these cases, nine months of which time was 
allowed (six absolutely, and three under limitation) for the

2 Hale’s Report, 4-6.
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presentation of the claims by the claimant, constituted a shorter 
time than should have been taken for the thorough and satis
factory examination of all the cases.

“The fact that in this scanty time the government was en
abled to make the examination and trial of tlie cases as thor
ough as it was made, and to arrive at results so satisfactory, is 
certainly a subject of congratulation, the awards made by the 
commission against the United States amounting to only about 
two per cent, of the claims presented to the commission against 
them.

“The entire expense of the commission in
Expenses. curred by the United States, including com

pensation of commissioners and officers of the 
commission, of the agent and counsel before the commission 
and his assistants and clerks, of counsel, agents, commissioners, 
witnesses, &c., in taking testimony, and also printing and 
incidental expenses, has been about $300,000, of which amount 
about $50,000 will be reimbursed by the deduction from the 
amount of the awards, pursuant to Article XVI. of the treaty. 
All the memorials, evidence, and arguments were printed for 
the use of the commission, the expense of printing being borne 
jointly and equally by the two governments. The entire printed 
matter thus submitted, and now collated and bound, makes up 
seventy-four octavo volumes, averaging about 800 pages each.

“In an early case before the commission, in
Associate Counsel, volving the question of the effect of domicile 

within the United States upon subjects of 
Great Britain, by paramount allegiance, domiciled within the 
United States, Hon. Ebenezer Bockwood Hoar, of Massachu
setts, was retained by the government at my request as asso
ciate counsel, and filed a very learned and valuable argument. 
In a few other cases, not exceeding fifty in all, I was assisted 
in the preparation of arguments by Gen. Benjamin S. Boberts 
and by Messrs. Edwin L. Stanton and A. S. Worthington, of 
Washington, whose services were faithfully rendered and were 
very valuable. With these exceptions the arguments in all the 
British cases were prepared solely by myself.

“In the taking of testimony a large number 
Taking of Testimony, of counsel and agents were employed, under 

my supervision, in the localities where testi
mony was taken as above related. Among those who have 
rendered faithful and efficient service in this way, I deem it not 
invidious to mention Messrs. Kortrecht, Craft & Scales, of Mem
phis, Tenn.; Messrs. M. A. Dooley and William G. Hale, of Xew 
Orleans, La.; Franklin H. Churchill, esq., of Xew York City; 
Hon. D. H. Chamberlain, of Columbia, S. C.; Marcus Doherty, 
esq., of Montreal, P. Q., Canada; Hon. Andrew Sloan, of Savan
nah, Ga.; Horatio D. Wood, esq., of St. Louis, Mo.; Frederick C. 
Hale, esq., of Chicago, 111.; Messrs. Speed & Buckner, of Louis
ville, Ky.; Messrs. Bradley & Peabody, of Xashville, Tenn.; 
and Gen. H. B. Titus, of Washington, D. C.
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„ . ■ _ _ “Thomas II. Dudley, esq., late consul of the
Pecia Ac now e S" United States at Liverpool, and Josepli Nunn, 

ments of Ai . eSq^ United States vice-consul-general at Lon
don, also contributed largely, by their knowledge of the differ
ent cases, and their diligence and assiduity in inquiry and 
report upon the claims, to the successful defense of the United 
States against many of the prize cases.

“In this connection, too, I should not fail to make mention 
of the diligence, skill, and assiduity of Mr. Edward Hayes, my 
stenographic clerk, during the whole period of my agency.

“In conclusion, I can not forbear the expression of my great 
satisfaction with the working of the commission, its perform
ance of its arduous duties, and the result of its labors. The 
thanks of both governments will undoubtedly be fully expressed 
to the individual commissioners.

“My personal acknowledgments are especially due to his 
excellency Count Corti, the presiding commissioner, for the 
marked and unfailing courtesy, kindness, and consideration 
which I, in common with every other person connected with 
the commission, received from him throughout the whole period 
of our official intercourse. The wide knowledge of public law, 
the sterling good sense and judgment in its application to the 
facts of individual cases, the untiring labor bestowed in the 
investigation alike of facts and principles, and the able, diligent, 
and conscientious application of his powers, attainments, and 
labors to the examination and decision of the cases before the 
commission, merit recognition and acknowledgment from the 
governments so largely indebted to him for the satisfactory 
disposition of the numerous vexed questions between them sub
mitted to the arbitrament of himself and his colleagues, to an 
extent to which these expressions of mine do scant and feeble 
justice.

“Mr. Justice Erazer, the commissioner named by the Presi
dent of the United States, by his ability, impartiality, urban
ity, and diligence, fully justified the wisdom of the President’s 
selection and the expectations of those previously acquainted 
with his judicial abilities and career.

“I beg, also, to express my profound appreciation of the dili
gence, faithfulness, and ability exhibited by Mr. Howard, Her 
Majesty’s agent, and by Mr. Carlisle, Her Majesty’s counsel, in 
the management of the cases before the commission on behalf 
of the British Government, and to acknowledge my personal 
obligations to each of those gentlemen for their unfailing 
courtesy and fairness.”

Separate awards in duplicate were made by 
Awards, Separate ^ eommissioners [n respect of each claim, as

the cases were disposed ol.
On the last day of their session they made a final award, 

which was signed by all the commissioners.
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The duplicate originals of the final award and the duplicate 
originals of the particular awards were delivered by the com
mission, through its secretary, to the respective governments, 
together with duplicate journals of the entire proceedings, 
kept by the secretary and certified from day to day by the pre
siding commissioner.

The final award of the commission is as follows :

“ Office of the Mixed Commission on
“ British and American Claims,

“ Under the Treaty of May 8, 1871,
“ Newport B. J., September 25, 1873.

“Theundersigned Commissioners appointed under theXIIth 
Article of the Treaty signed at Washington on the 8th day of 
May 1871, between the United States of America and Her 
Britannic Majesty, do now make their

“final award

of and concerning the matters referred to them by said Treaty 
as follows, that is to say:—

“We award that the Government of the United States of 
America shall pay to the Government of Her Britannic Majesty, 
within twelve months from the date hereof, the sum of 1,929,819 
dollars, in gold, subject to the deduction provided for by Article 
XYI. of the Treaty aforesaid, for and in full satisfaction of the 
several claims on the part of corporations, companies, or private 
individuals, subjects of Her Britannic Majesty, upon the Gov
ernment of the United States, arising out of acts committed 
against the persons or property of subjects of Her Britannic 
Majesty, during the period between the i3th day of April 1861 
and the 9th day of April 1865, inclusive: said sum being the 
aggregate of the several separate awards upon such claims, 
made in writing, in duplicate, and signed by us or such of us 
as assented to said separate awards.

“And all other such claims on the part of subjects of Her 
Britannic Majesty against the United States which have been 
presented and prosecuted for our award, have been and are 
hereby disallowed or dismissed, in manner and form as will 
appear by the several separate awards in writing concerning 
the same, signed as aforesaid.

“ Certain other claims on the part of subjects of Her Britannic 
Majesty against the United States were also presented, but 
were afterwards, and before any award was made thereon, with
drawn by the Agent of Her Britannic Majesty, as will appear 
by the record of the proceedings of the Commission, kept in 
duplicate, and which will be delivered to each Government 
herewith.

“And we award that all claims on the part of corporations, 
companies, or private individuals, citizens of the United States,
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upon the Government of Her Britannic Majesty, arising out of 
acts committed against the persons or property of citizens of 
the United States, between the 13th day of April 1861 and 
the 9th day of April 1865, inclusive, not being claims growing 
out of the acts of vessels referred to in the 1st Article of said 
Treaty, have been and are hereby disallowed: separate awards 
upon each of said claims having been made in writing in dupli
cate, and signed by us, or such of us as assented to such sepa
rate awards.

“And we refer to the several separate awards made and 
signed as aforesaid, as a part of this our final award—it being 
our intent that the proceedings of this Commission shall have 
the force and effect named and provided in the XVIlth Article 
of said Treaty.

“L. Corti,
“ Russell Gurney,
“Jas. S. Frazer,

“ Commissioners.”

The amount specified in the final award as
Payment of Final due from the United States to Great Britain 

Award. ,, _ , , . . „ .as the result of the decisions of the commis
sion was duly paid in accordance with the terms of the treaty.1

Among the British subjects to whom awards 
^McDmmid38 V were made hy the commission was Augustine 

B. McDonald, who obtained an allowance of 
$197,190 on a cotton claim. Subsequently a bill in equity was 
filed against him in the supreme court of the District of Colum
bia by Thomas J. Phelps, and afterward by amendment Will
iam White was made a party defendant. It appeared that in 
1868 McDonald became a voluntary bankrupt in the United 
States, and that Phelps was his assignee. In a schedule of 
assets filed in February 1869 there was a “ claim against Gen
eral Osborne, of U. S. Army, and others,’7 for burning 1,000 or
2,000 bales of cotton belonging to McDonald in Arkansas and 
Louisiana in January and February 1865. In a duplicate 
schedule the quantity was stated as 7,000 or 8,000 bales. This 
claim was designated in the schedule as “ worthless.” In 
March 1869 McDonald obtained his discharge, and afterward 
Phelps, as his assignee, sold at public sale, under an order of 
court, a lot of his accounts, notes, and judgments. At this 
sale White purchased for McDonald, with money furnished by 
him, all the uncollected accounts, including the cotton claim 
described in the schedule, for the sum of $20.

1 For. Rel. 1874, 570-572; Id. 1875,1. 655.
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In his memorial to the commission McDonald alleged that 
he purchased the cotton in the insurrectionary States under 
permits from the Secretary of the Treasury and letters from 
the President of the United States; that the laws authorizing 
such permits were repealed before he could remove the cotton, 
and that in consequence it was destroyed by the Federal Army. 
These facts were not disclosed in the bankruptcy proceedings.

The bill in equity alleged that the claim thus presented to 
and allowed by the commission, as arising from an apparent 
breach of obligation by the United States, was not that de
scribed in the schedule of assets; that the description in the 
schedule and the designation of the claim as worthless were 
calculated to mislead; that though the rules of the commis
sion required all assignments of claims to be stated, none was 
mentioned in the memorial, and that McDonald in fact recov
ered on his original title and obtained the award upon it, and 
not on that derived by purchase through White from Phelps 
as assignee, and that the award ought to be paid to the 
assignee for the benefit of the creditors.

The bill also set forth that McDonald had assigned the 
award to White, and prayed for an injunction restraining them 
or either of them from receiving the money, and for a decree 
that the fund be held in trust for the creditors of McDonald, 
subject to the rights of the assignee in bankruptcy.

Process was served on both McDonald and White. They 
answered, and the complainant filed a replication; and a tem
porary injunction was awarded. Subsequently, by consent of 
parties, a decree was made directing that one-half of the award 
be received by the respondents to pay the expenses of prose
cuting the claim, and that the other half be placed in the hands 
of George W. Riggs as receiver. By consent of parties the 
money was paid to him by the British agent, who was not a 
party to the litigation and acted in the matter voluntarily.

The respondents then withdrew their answer and demurred 
to the bill. The demurrer was sustained and the receiver was 
directed to pay over to respondents the money in his hands. 
From this decree the complainant took an appeal.

Before the Supreme Court of the United States the respond
ents, supporting the judgment of the court below, argued (1) 
that the sale of the claim to White and the latter’s transfer of 
it to McDonald were valid; (2) that at the time of the sale the 
claim was worthless, having only a possibility of value; (3)
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that as the fund must be considered as being in England, no 
interest in it passed to the assignee iu bankruptcy; (4) that 
the fund was under tbe control of the British Government for 
purposes of distribution, and that the decree of a court of equity 
in the United States could not operate upon it.

The appellant maintained (1) that McDonald had at the time 
of his bankruptcy a valid claim against the United States; (2) 
that this claim passed by the assignment; (3) that even if the 
fund had been in England and in the hands of the British 
Government, the parties were subject to the jurisdiction of the 
court and could be compelled by process in personam to obey 
its decree.

The court, Mr. Justice Swayne delivering the opinion, held 
(1) that the claim passed by the assignment in bankruptcy, 
which under the law included “all the estate, real and per
sonal, of the bankrupt;” and (2) that without regard to the 
question whether the order of sale of 1869 embraced the claim 
under consideration, the sale was under the circumstances 
invalid.

As to the objection that the suit was in effect a suit against 
the British Government, the court said that the objection as
sumed facts which had “no existence;” that that government 
was not, either in form or in substance, a party to the record; 
that no final or coersive action was sought except against 
McDonald and White; that though a receiver had been ap
pointed, he “ could do nothing without the voluntary concur
rence” of the British agent; that the money had been delivered 
to the receiver by consent of parties; that no objection had 
been heard “from any quarter” to placing the money in his 
hands, and “certainly none” “in behalf of the sovereignty 
whose rights are said to have been invaded.” But even sup
posing, said the court, that, as had been suggested, “ the money 
were in the British exchequer, at the seat of the home govern 
ntent, still the court below acquired jurisdiction of the parties 
ami of the cause, and had an important duty to perform.” In
ternational commissions usually decided only as to the validity 
of the claim and the amount to be paid, and not as to the own
ership of the claim. “The validity of the claim,” said the 
court, “depends upon the law of nations; its ownership, upon 
the local jurisprudence where the transfer is alleged to have 
been made.” Wherever the money was, the assignee was 
entitled to have the question finally settled whether he or
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McDonald liad the better right. “ Where the necessary par
ties/’ the court concluded, “ are before a court of equity, it is 
immaterial that the res of the controversy, whether it be real 
or personal property, is beyond the territorial jurisdiction of 
the tribunal. * * * Without regard to the situation of the 
subject-matter, such courts consider the equities between the 
parties, and decree in personam according to those equities, 
and enforce obedience to their decrees by process in per
sonam. * * * The decree of the court below will be
reversed.”

Mr. Justice Miller, with the concurrence of Mr. Justice Field, 
dissented, on the ground (1) that the money in question was 
awarded to Great Britain under the treaty; (2) that the courts 
of the United States had no control “over the British Govern
ment or its agents in the distribution of the fund awarded to 
them ; ” (3) that the record did not show that the fund in con
troversy had ever been “voluntarily paid into court by the 
agent of that government; ” and (4) that the case constituted 
“an indelicate attempt” by the courts of the country “ to seize 
hi transitu, for its own citizens,” what the government had by 
treaty “agreed to pay to another government for its subject.”
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The American fishermen have the right to take fish of every kind on the coasts colored tints....................................... 8HHM( C_^------- 3 L

They have also the right to dry and cure fish in the unsettled bays, harbors, and creeks of the coast colored thus......................................i
It is claimed that the French fishermen have also the right to take fish on the coast colored thus.....................................................................E

The United States have renounced the liberty to take, dry, or cure fish within three marine miles of the coasts, bays, creeks, or harbors of the British 
Dominions in America not included in the above limits; but the privilege is reserved to American fishermen to enter such bays or harbors for the purpose 
of shelter and repairing damages there, of purchasing wood, and of obtaining water, and for no other purpose whatever, under such restrictions as may 
be necessary to prevent them from taking, drying, or curing fish therein, or in any other manner whatever abusing the privileges reserved to them.



CHAPTER XVI.

THE HALIFAX COMMISSION.

Among the subjects discussed by the peace 
Negotiations of 1782. commissioners of the United States and Great 

Britain at Paris in 1782, the two that were the 
most strongly contested and the last disposed of were those of 
the fisheries, and the compensation of the loyalists. The pro
visional articles of peace were concluded November 30, 1782. 
On the 25th of that month the British commissioners delivered 
to the American commissioners a third set of articles, contain
ing fresh proposals of the British ministry, and representing 
the results of many weeks of negotiation. By the third article 
it was proposed that “the citizens of the United States shall 
have the liberty of taking fish of every kind on all the banks of 
Newfoundland, and also in the Gulf of St. Lawrence5 and also 
to dry and cure their fish on the shores of the Isle of Sables and 
on the shores of any of the unsettled bays, harbors, and creeks 
of the Magdalen Islands, in the Gulf of St. Lawrence, so long 
as such bays, harbors, and creeks shall continue and remain 
unsettled; on condition that the citizens of the said United 
States do not exercise the fishery, but at the distance of three 
leagues from all the coast belonging to Great Britain, as well 
those of the continent as those of the islands situated in the 
Gulf of St. Lawrence. And as to what relates to the fishery 
on the coast of the Island of Cape Breton out of the said gulf, 
the citizens of the said United States shall not be permitted 
to exercise the said fishery, but at the distance of fifteen 
leagues from the coasts of the Island of Cape Breton.”1 This 
proposal, by which the citizens of the United States were for
bidden not only to dry fish on the shores of Nova Scotia, but 
also to take fish within three leagues of the coasts in the Gulf 
of St. Lawrence, and within fifteen leagues of the coasts of 
Cape Breton outside of that gulf, was unacceptable to the 
American commissioners. On the 28th of November, John

1 Wharton's Dip. Cor. Am. Kev. VI. 74-76.
703
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Adams drew up a counter project, which was submitted in a 
conference of the commissioners on the following day. It 
provided that the subjects of His Britannic Majesty and the 
people of the United States should “continue to enjoy, 
unmolested, the right to take fish of every kind, on the Grand 
Bank, and on all the other banks of Newfoundland; also in the 
Gulf of St. Lawrence, and in all other places, where the inhabi
tants of both countries used at any time heretofore to fish,” 
and that the citizens of the United States should “ have liberty 
to cure and dry their fish on the shores of Gape Sables, and 
any of the unsettled bays, harbors, or creeks of Nova Scotia, 
or any of the shores of the Magdalen Islands, and of the 
Labrador coast;” and that they should be “permitted, in time 
of peace, to hire pieces of land, for terms of years, of the legal 
proprietors, in any of the dominions of his Majesty, whereon to 
erect the necessary stages and buildings, and to cure and dry 
their fish.”1

One of the British commissioners obiected
The Treaty of 1782- , ,, ,, , . , . . .

82 to the use of the word right, m respect of the
taking of fish on the Grand Bank and other 

banks of Newfoundland, in the Gulf of St. Lawrence, “and in 
all other places, where the inhabitants of both countries used 
at any time heretofore to fish.” Another said that “the word 
right was an obnoxious expression.” Adams vehemently con
tended for the right of the people of America to fish on the 
banks of Newfoundland,2 and finally declared that he would 
not sign any articles without satisfaction in respect of the 
fishery. The British commissioners conceded the point, and 
after many suggestions and amendments3 the following article 
was agreed on:

“Article III.

“ It is agreed that the people of the United States shall 
continue to enjoy unmolested the right to take fish of every 
kind on the Grand Bank, and on all the other banks of New
foundland; also in the Gulph of St. Lawrence, and at all other 
places in the sea, where the inhabitants of both countries used 
at any time heretofore to fish; and also that the inhabitants of 
the United States shall have liberty to take fish of every kind

1 Wharton’s Dip. Cor. Am. Rev. VI. 85.
2 “ Can there he a clearer right?” exclaimed Adams. “ In former treaties, 

that of Utrecht, and that of Paris, France and England have claimed the 
right and have used the word.”

3 Wharton’s Dip. Cor. Am. Rev. VI. 86.
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on such part of the coast of Newfoundland as British fisher
men shall use, (but not to dry or cure the same on that island;) 
and also on the coasts, bays and creeks of all other of his 
Britannic Majesty’s dominions in America; and that the 
American fishermen shall have liberty to dry and cure fish in 
any of the unsettled bays, harbours and creeks of Nova Scotia, 
Magdalen Islands, and Labrador, so long as the same shall 
remain unsettled; but so soon as the same or either of them 
shall be settled, it shall not be lawful for the said fishermen to 
dry or cure fish at such settlement, without a previous agree
ment for that purpose with the inhabitants, proprietors or 
possessors of the ground.”

By this article it was agreed that the people
“Rights” and “Lib- ^ United States should continue to enjoy 

epties.' the “right” to take fish on all the banks of
Newfoundland and in the Gulf of St. Lawrence, and “at all 
other places in the sea,” where the inhabitants of both coun
tries had been accustomed to fish; and that the inhabitants of 
the Ilnited States should have the “liberty” to take fish on 
the coast of Newfoundland and on the coasts, bays, and creeks 
of all other of His Britannic Majesty’s dominions in America, 
and also the “ liberty” to dry and cure fish, subject to the con
ditions stated in the article.

When the plenipotentiaries of the United 
The Fisheries and states aud Great Britain met at Ghent on the 

the Mississippi at 0f August 1814 the British plenipotentia- 
en ' ries, after proposing three points for discus

sion, said that, before they desired an answer on those points, 
“ they felt it incumbent upon them to declare that the British 
Government did not deny the right of the Americans to fish 
generally, or in the open seas; but that the privileges formerly 
granted by treaty to the United States of fishing within the lim
its of the British jurisdiction, and of landing and drying fish on 
the shores of the British territories, would not be renewed with
out an equivalent.” What they considered to be exclusively 
British waters they did not state.1 On the 19th of August they 
also brought forward, as a subject of discussion, the free navi
gation of the Mississippi, which had been secured to British 
subjects by the treaty of peace of 1783.2 On the 10th of Novem- 

. ber the American plenipotentiaries submitted to the British 
plenipotentiaries a project of a treaty; and in the note that

Am. State Papers, For, Rel. Ill, 705,
2 Id. 710.

5627----- 45
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accompanied it they said they were “not authorized to bring 
into discussion any of the. rights or liberties” which the United 
States had theretofore enjoyed in relation to the fisheries. The 
project contained nothing either as to the fisheries or the Mis
sissippi; but the British plenipotentiaries, in returning it, 
inserted in one of the articles, relating to the boundary west
ward from the Lake of the Woods, an amendment to the effect 
that British subjects should have and enjoy the free naviga
tion of that river.1 The American plenipotentiaries offered to 
enlarge this amendment by making it also provide that the 
inhabitants of the United States should “ continue to enjoy the 
liberty to take, dry, and cure fish in places within the exclu
sive jurisdiction of Great Britain,” or else to omit the article 
altogether.2 In reply the British plenipotentiaries proposed, 
while retaining the article, to substitute for the previous amend
ments a stipulation embracing two clauses, one to the effect 
that His Britannic Majesty would enter into negotiations with 
the United States for the preservation to the latter of the•“ lib
erty” in the fisheries, as stipulated by the treaty of 1783, in 
consideration of “ a fair equivalent” to be granted to the United 
States “for such liberty as aforesaid;” and the other to the 
effect that the United States would enter into negotiations as 
to the terms on which the navigation of the Mississippi, as 
stipulated in the treaty of 1783, should be preserved to His 
Britannic Majesty.3 The American plenipotentiaries answered 
that a stipulation that the parties would in the future negoti
ate on the subjects in question was unnecessary; they were 
willing to be silent in regard to both of them, or to agree to an 
engagement, couched in general terms, so as to embrace all 
subjects of difference not yet adjusted, or so expressed as not 
to imply the abandonment of any right claimed by the United 
States.4 Under these circumstances the British plenipoten
tiaries withdrew their proposed stipulation, saying: “The 
undersigned, returning to the declaration made by them on 
the 8th of August, that the privileges of fishing within the lim
its of the British sovereignty, and of using the British territo
ries for purposes connected with the fisheries, were what Great 
Britain did not intend to grant without an equivalent, are not

’Am. State Papers, For. Rel. III. 738.
2 Id. 742.
3 Id. 743.
■» Id. 744.
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desirous of introducing any article on the subject. With a 
view of removing wliat they consider as the only objection to 
the immediate conclusion of the treaty, the undersigned agree 
to adopt the proposal made by the American plenipotenti
aries * * * of omitting the 8th article altogether.”1 Thus
it came about that the treaty concluded at Ghent on Decem
ber 24, 1814, contained no mention either of the fisheries or of. 
the navigation of the Mississippi.

On the 19th of June 1815 an American fishing 
Lord Bathurst’s Posi- vessei? engaged in the cod fishery, was, when

and a^out forty-five miles from Cape Sable, warned
by the commander of the British sloop Jaseur 

not to come within sixty miles of the coast. This act the British 
Government disavowed;2 but Lord Bathurst is reported at the 
same time to have declared that, while it was not the govern
ment’s intention to interrupt American fishermen “in fishing 
anywhere in the open sea, or without the territorial jurisdic
tion, a marine league from the shore,” it “ could not permit 
the vessels of the United States to fish within the creeks and 
close upon the shores of the British territories.”3 John Quincy 
Adams, who was then minister of the United States in London, 
maintained that the treaty of peace of 1783 “was not, in its 
general provisions, one of those which, by the common under
standing and usage of civilized nations, is or can be considered 
as annulled by a subsequent war between the same parties.”4

Lord Bathurst replied:
“To a position of this novel nature, Great Britain can not 

accede. She knows of no exception to the rule, that all treaties 
are put an end to by a subsequent war between the same par
ties. * * * The treaty of 1783, like many others, contained
provisions of different characters—some in their own nature 
irrevocable, and others of a temporary nature. # * * The
nature of the liberty to fish within British limits, or to use 
British territory, is essentially different from the right of inde
pendence, in all that may reasonably be supposed to regard 
its intended duration. * * * In the third article [of the
treaty of 1782-83], Great Britain acknowledges the right of the 
Gnited States to take fish on the Banks of New Foundland 
and other places, from which Great Britain has no right to 
exclude an independent nation. But they are to have the

1 Am. State Papers, For. Rel. III. 744, 745.
2 Id. IV. 349.
3Id. 350.
4 Id. 352.
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liberty to cure and dry them in certain unsettled places within 
His Majesty’s territory. If these liberties, thus granted, were 
to be as perpetual and independent as the rights previously 
recognized, it is difficult to conceive that the plenipotentiaries 
of the United States would have admitted a variation of lan
guage so adapted to produce a different impression; and, above 
all, that they should have admitted so strange a restriction 
of a perpetual and indefeasible right as that with which the 
article concludes,, which leaves a right so practical and so 
beneficial as this is admitted to be, dependent on the will of 
British subjects, in their character of inhabitants, proprietors, 
or possessors of the soil, to prohibit its exercise altogether. It 
is surely obvious that the word right is, throughout the treaty, 
used as applicable to what the United States were to enjoy, in 
virtue of a recognized independence; and the word liberty to 
what they were to enjoy, as concessions strictly dependent on 
the treaty itself.”1

Controversies of 
1815-1818.

This position Great Britain continued to 
maintain. From 1815 to 1818 orders were is
sued by the British admiralty to seize Ameri

can vessels found fishing in British waters, and though these 
orders were not continuously enforced, but were at various 
times and for various periods, generally with a view to nego
tiation, suspended, many seizures were actually made, and 
much ill feeling was engendered.2

Such was the condition of things when, on 
Convention of 1818. October 20,1818, Albert Gallatin and Bichard 

Bush concluded the convention, the first arti
cle of which reads as follows:

“ Article I.

“ Whereas differences have arisen respecting the liberty 
claimed by the United States for the inhabitants thereof, to 
take, dry, and cure fish on certain coasts, bays, harbours, and 
creeks of His Britannic Majesty’s dominions in America, it is 
agreed between the high contracting parties, that the inhabit
ants of the said United States shall have forever, in common 
with the subjects of His Britannic Majesty, the liberty to take 
fish of every kind on that part of the southern coast of New
foundland which extends from Cape Bay to the Bameau Islands, 
on the western and northern coast of Newfoundland, from the 
said Cape Bay to the Quirpon Islands on the shores of the 
Magdalen Islands, and also on the coasts, bays, harbours, and 
creeks from Mount Joly on the southern coast of Labrador, to

1 Am. State Papers, For. Rel. IV. 355, 356.
2Memoirs of J. Q. Adams, III. 119, 265; IV. March 18, 1818.
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and through the Streights of Belleisle and thence northwardly 
indefinitely along the coast, without prejudice however, to any 
of the exclusive rights of the Hudson Bay Company: And that 
the American fishermen shall also have liberty forever, to dry 
and cure fish in any of the unsettled bays, harbours, and creeks 
of the southern part of the coast of Newfoundland hereabove 
described, and of the coast of Labrador; but so soon as the 
same, or any portion thereof, shall be settled, it shall not be 
lawful for the said fishermen to dry or cure fish at such portion 
so settled, without previous agreement for such purpose with 
the inhabitants, proprietors, or possessors of the ground. And 
the United States hereby renounce forever, any liberty hereto
fore enjoyed or claimed by the inhabitants thereof, to take, 
dry, or cure fish on, or within three marine miles of any of the 
coasts, bays, creeks, or harbours of his Britannic Majesty’s 
dominions in America not included within the abovementioned 
limits; Provided however, that the American fishermen shall 
be admitted to enter such bays or harbours for the purpose of 
shelter and of repairing damages therein, of purchasing wood, 
and of obtaining water, and for no other purpose whatever. 
But they shall be under such restrictions as may be necessary 
to prevent their taking, drying or curing fish therein, or in any 
other manner whatever abusing the privileges hereby reserved 
to them.”

By this article the United States, as it appears, u renounce 
forever, any liberty heretofore enjoyed or claimed by the inhab
itants thereof to take, dry, or cure fish on, or within three 
marine miles” of any of the u coasts, bays, creeks, or harbours” 
of His Britannic Majesty’s dominions in America, not included 
within certain limits, within which the right to fish or to dry 
and cure fish was expressly reserved by the convention.1

1 “Neither side yielded its convictions to the reasoning of the other. 
This being exhausted, there was no resource left with nations disposed to 
peace but a compromise. Great Britain grew willing to give up something. 
The United States consented to take less than the whole. * * * * The
most difficult part of our task was on the question of permanence. Britain 
would not consent to an express clause that a future war was not to abro
gate the rights secured to us. We inserted the word forever, and drew up 
a paper to be of record in the negotiation, purporting that if the conven
tion should from any cause be vacated, all anterior rights were to revive.
* * * It was by our act that the United States renounced the right to
the lisheries not guaranteed to them by the convention. * * * We
deemed it proper under a threefold view : 1, to exclude the implication of 
the fisheries being secured to us being a new grant; 2, to place the rights 
secured and renounced, on the same footing of permanence; 3, that it 
might expressly appear, that our renunciation was limited to three miles 
from the coast.” (Rush's Residence at the Court of London, Philadelphia, 
1833, pp. 398-400. See, also, Am. State Papers, For. Rel. IV. 380-406.)
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Comparing the stipulations of the treaty of 1783 and the 
convention of 1818 we have the following results:

Treaty of 1783, At- 
tide III.

Convention of 1818, 
Article I.

I. Right to take fish—
1. On the Banks of Newfoundland;
2. In the Gulf of St. Lawrence; and
3. At all other places in the sea.

fl. To take fish on the British coasts 
I* generally.

II. Liberty. J 1 2* To drY and cure flsl1 in anY of the 
unsettled bays, harbors, and creeks 
of Nova Scotia, Magdalen Islands, 
and Labrador.

I. Right remains as under treaty of 1783.
1. To take fish renounced, except as to 

(a) the southern coast of Newfound
land from Cape Ray to the Rameau 
Islands; (b) the western and north
ern coasts of Newfoundland from 
Cape Ray to the Quirpon Islands; 
(c) the shores of the Magdalen 
Islands, and (d) the coast of Labra
dor from Mount Joly eastwardly 
and northwardly indefinitely.

To dry and cure fish renounced, ex
cept as to (a) the unsettled bays, 
harbors, and creeks of the south
ern coast of Newfoundland from 
Cape Ray to the Rameau Islands, 
and (b) the coast of Labrador.

II. Liberty.

On June 14, 1819, an act was passed by the 
imperial Act of 1819. Imperial Parliament to carry this article into 

effect. It closely followed the language of the 
article, and provided regulations and penalties for its enforce
ment.1 After this act went into effect, several seizures were 
made, and from 1824 to 182G more or less correspondence took 
place in regard to three vessels which, after being seized in the 
Bay of Fundy, were rescued by a band of armed men from 
Eastport, Maine.2

Nova Scotian ‘ 
ering Act.

‘Hov-
From that time down to 1836 little trouble 

seems to have occurred. But in that year 
the legislature of Nova Scotia passed an act, 

commonly called the u Hovering Act/7 by which the hover
ing of vessels within three miles of the coasts or harbors was

1 Sabine’s Fisheries, 394.
2 Sen. Ex. Doc. 100, 32 Cong. 1 sess. 5,11,54,55-58.
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sought to be prevented by various regulations and penalties;1
and subsequently claims were asserted to 

Headland Theory— exclude American fishermen from all bays 
Gut Of Canso— an(j eveu from an waters within lines drawn 
Question of Traffic. headland to headland, to forbid them

to navigate the Gut of Canso, and to deny them all privileges 
of traffic, including the purchase of bait and supplies in the 
British colonial ports. From 1839 down to 1854 there were 
numerous seizures, and in 1852 the home government sent over 
a force of war steamers and sailing vessels to assist in patrol
ling the coast.

With a view to adjust the various questions 
Reciprocity Treaty Of that arisen, the British Government in

1854‘ 1854 sent Lord Elgin to the United States, on
a special mission, and on June 5, 1854, he concluded with Mr. 
Marcy, who tvas then Secretary of State, a treaty in relation 
to the fisheries, and to commerce and navigation. By the first 
article of this treaty it was provided that, in addition to the 
liberty secured to the United States fishermen by the con
vention of October 20,1818, of taking, curing, and drying fish 
on certain of the coasts of British North America, the inhab
itants of the United States should have, in common with the 
subjects of His Britannic Majesty, the liberty to take fish 
of every kind, except shellfish, on the seacoasts and shores, 
and in the bays, harbors, and creeks of Canada, New Bruns
wick, Nova Scotia, Prince Edward’s Island, and of the several 
islands thereunto adjacent, without being restricted to any 
distance from the shore, with permission to land upon the 
coasts and shores of those colonies and the islands thereof, 
and also upon the Magdalen Islands, for the purpose of drying 
their nets and curing their fish; provided that, in so doing, 
they do not interfere with the rights of private property, or 
with British fishermen in the peaceable use of any part of the 
said coast in their occupancy for the same purpose.”

The liberty thus defined applied solely to the sea fishery. 
The salmon and shad fisheries, and all fisheries in rivers and 
the mouths of rivers, were expressly reserved exclusively for 
British fishermen.

On the other hand, it was provided by the second article of 
the treaty, that British subjects should have, in common with

1 Sen. Ex. Doc. 100, 32 Cong. 1 sess. 108.



712 INTERNATIONAL ARBITRATIONS.

the citizens of the United States, “the liberty to take fish of 
every kind, except shell-fish, on the eastern sea coasts and 
shores of the United States north of the 36th parallel of north 
latitude, and on the shores of the several islands thereunto 
adjacent, and in the bays, harbors, and creeks of the said sea 
coast and shores of the United States and of the said islands,” 
on precisely the same conditions, including the reservation of 
the salmon, shad, and all river fisheries, as were made with 
respect to the reciprocal liberty secured to the American 
fishermen by the preceding article.

By the third article of the treaty, provision was made for 
reciprocal free trade between the United States and the British 
colonies in North America in various articles, being the growth 
and produce of either country; and by the fourth article, cer
tain stipulations were established as to the navigation of the 
Biver St. Lawrence and Lake Michigan, and the use of such 
Canadian canals as formed part of the water communication 
between the Great Lakes and the Atlantic Ocean.
„ ... . This treaty came into operation on March

procity Treaty. 16’ 18o5‘ was terminated March 17, 1866, 
in accordance with a notice given by the United 

States in conformity with its provisions.1 From 1866 to 1869 
the Canadian Government granted licenses to 

Licenses. American fishing vessels, at first at the rate of 
50 cents and finally at the rate of $2 a ton for 

the enjoyment during each season of the same liberties as they 
had excised under the reciprocity treaty.2 
- . . T . , In 1868, however, the Dominion Parliament

tion. passed an “act respecting fishing by foreign 
vessels,” which was amended in 1870, and 

which practically reenacted, with increased stringency of regu
lations and penalties, the Nova Scotian statute of 1836.3
Position Of the Impe- ln 1®.70 the system of granting licenses was 

rial Government. Continued,1 and a copy of a letter addressed 
by the secretary of state for the colonies to the 

lords of the admiralty on April 12, 1866, defining the views of 
the British Government as to the construction of the conven-

1 Dip. Cor. 1865, part 1, 93, 184, 259.
2 Dip. Cor. 1865, part 1, 235; Papers relating to the Treaty of Washin<>--

ton, VI. 286. °
3 For. Rel. 1870, 408, 414.
J For. Rel. 1870, 408.
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tion of 1818 was communicated to the United States. In this 
letter it was said that Her Majesty’s government were clearly 
of the opinion that by the convention of 1818 the United States 
had “renounced the right of fishing, not only within three 
miles of the colonial shores, but within three miles of a line 
drawn across the mouth of any British bay or creek.” But the 
question, What is a British bay or creek1 2? was one that had 
been the occasion of difficulty in former times. The letter said:

“ It is, therefore, at present the wish of Her Majesty’s govern
ment neither to concede nor for the present to enforce any rights 
which are in their nature open to any serious question. Even 
before theconclusionof the reciprocity treaty Her Majesty’s gov
ernment had consented to forego the exercise of its strict right 
to exclude American fishermen from the Bay of Fundy, and they 
are of opinion that during the present season that right should 
not be exercised in the body of the Bay of Fundy, and that 
American fishermen should not be interfered with, either by 
notice or otherwise, unless they are found within three miles of 
the shore, or within three miles of a line drawn across' the mouth 
of a bay or creek which is less than ten geographical miles in 
width, in conformity with the arrangement made with France in 
1831). * * * Her Majesty’s government do not desire that
the prohibition to enter British bays should be generally in
sisted on, except when there is reason to apprehend some sub
stantial invasion of British rights. And in particular they do 
not desire American vessels to be prevented from navigating 
the Gut of Canso, (from which Her Majesty’s government are 
advised they may lawfully be excluded,) unless it shall appear 
that this permission is used to the injury of colonial fishermen, 
or for other improper objects.”1

It appears that instructions were given in 
Instructions of 1870 not to seize any vessel unless it were 

1870, evident, and could be clearly proved, that the 
offense of fishing had been committed and the vessel itself 
captured within three miles of land.18 In view of the claims 
previously made by the British Government, the United States 
recognized in the tenor of these instructions “ a generous spirit 
of amity.”3 But subsequently, during the same season, it 

was learned that the colonial authorities were 
Action of Colonial asserting the right to exclude American fish- 

Authorities. ermen from entering the ports of the Domin
ion, either for the purpose of obtaining bait or supplies or of

1 For. Eel. 1870, 419-420.
2 Id. 421.
2 Id.421-422.
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transshipping their cargoes of fish under the system of bonded 
transit which had long been in existence.1

When the Joint High Commission, which 
The Joint High negotjated the Treaty of Washington, met on 

February 27, 1871, the dispute as to the fish
eries was one of the subjects that had been placed within its 
cognizance.

Instructions of Brit
ish Commissioners.

The British commissioners were instructed 
that the two chief questions were: “As to 
whether the expression ‘three marine miles

of any of the coasts, bays, creeks, or harbors of his Britannic 
Majesty’s dominions’ should be taken to mean a limit of three 
miles from the coast-line, or a limit of three miles from a line 
drawn from headland to headland; andwhethertheproviso that 
‘the American fishermen shall be admitted to enter such bays or 
harbors for the purpose of shelter, and of repairing damages 
therein, of purchasing wood, and of obtaining water, and for 
no other purpose whatever,’ is intended to exclude American 
vessels from coming inshore to traffic, transship fish, purchase 
stores, hire seamen, etc.” While a preference was expressed 
for the conclusion of a definite understanding upon the disputed 
Interpretation of the convention of 1818, the British commis
sioners were authorized to propose that “ the whole question 
of the relations between the United States and the British
possessions in North America, as regards the fisheries,” should 
be “referred for consideration and inquiry to an international 
commission, on which two commissioners, to be hereafter ap
pointed, in consultation with the government of the Dominion, 
should be the British representatives.” As it was not prob
able that such a commission would be able to report, and that
a treaty could be framed, before the commencement of the 
fishing season of 1S71, the British commissioners were author
ized to agree upon some means, by licenses or otherwise, by 
which disputes might in the mean time be avoided.2

In the instructions to the American com-
American Commis- Inissi“ers>tlie following grounds were taken: 
sioners. 1. That the acquisition of the inshore fish

eries for the American fishermen was of more 
importance as removing danger of collision than on account

1 For. Rel. 1870, 422-434.
2 Lord Granville to Her Majesty’s High Commissioners, February 9,1871. 

(Papers relating to the Treaty of Washington, VI. 373-374.)



of its money value, the latter, probably, being overestimated 
by the Canadians.

2. That the headland doctrine had no foundation in the con
vention of 1818, aud had been decided against Great Britain 
in the case of the schooner Washington, under the claims con
vention of February 8,1853.

3. That the assumption to prevent American fishermen from 
purchasing bait, supplies, ice, etc., and from transshipping 
their fish in bond, under color of the convention of 1818, was 
never acquiesced in by the United States, and was carrying 
out in practice provisions which the American plenipotentiaries 
declined to insert in that convention.1

4. That as the mackerel fishery, out of which the trouble 
mostly arose, had come into existence since 1818, it was a sub
ject for consideration whether the convention was fairly appli
cable to it.

For the adjustment of these questions it was suggested that 
provision might be made, either—

1. By agreeing on the terms upon which the whole of the 
reserved fishing grounds might be thrown open to American 
fishermen, all obnoxious laws to be repealed, and the disputed 
reservation as to ports, harbors, etc., to be abrogated; or,

LThis allusion to the action of the American plenipotentiaries is based 
on the exchange of certain propositions, leading up to the conclusion ot 
the convention. In the article first proposed by the American plenipoten
tiaries on September 17, 1818, the renunciation of the right to fish within 
three marine miles of the coasts, bays, creeks, and harbors, was followed 
by the proviso that the American fishermen should be permitted to enter 
those places “for the purpose only of obtaining shelter, wood, water, and 
bait, but under such restrictions as may be necessary to prevent their dry
ing or curing lish therein, or in any other manner abusing the privilege 
hereby reserved to them.’7 The British plenipotentiaries on October 6 
presented a counter project, in which, after stipulating that United 
States fishing vessels should have the liberty to enter bays and harbors 
“for the purpose of shelter or of repairing damages therein, and of pur
chasing wood and obtaining water, and for no other purpose,77 and that 
“all vessels so resorting to the said bays and harbors77 should be “under 
such restrictions as may be necessary to prevent their taking, drying, and 
curing fish therein,77 they proposed to declare that it was “further well 
understood77 that the “liberty of taking, drying, and curing fish77 inshore, 
where it was granted by the article, should “not be construed to extend 
to any privilege of carrying on trade with any of His Britannic Majesty7s 
subjects residing within the limits hereinbefore assigned to the use of the 
fishermen of the United States for any of the purposes aforesaid ;77 that, 
in order the more effectually to guard against smuggling, it should “not 
be lawful for the vessels of the United States engaged in the said fishery
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2. By agreeing upon the construction of the disputed re
nunciation, and upon the principles on which a line should be 
run by a joint commission to mark the territory from which 
the American fishermen were to be excluded; and by repeal 
ing the obnoxious laws, and agreeing on the measures to be 
taken for the protection of the colonial rights, such measures 
to prescribe the penalties for the violation of those rights, and 
to provide for a mixed tribunal for their enforcement. It 
might also, said the American instructions, be well to consider 
whether it should be further agreed that the fish taken in 
the waters open to both nations should be admitted free of 
duty into the United States and the British North American 
colonies.1 .

The substance of the deliberations of the 
Deliberations of j0int High Commission on the subject of the

the Joint High Com- -jg disposed in the following passage
mission. 0 x °

from the protocol of its proceedings:
“At the conference on the 6th of March the British Commis

sioners stated that they were prepared to discuss the question 
„ * . A _ of the Fisheries, either in detail or generally,

e usa o enew so as either to enter into an examination of 
eciproci y rea y. respective rights of the two countries 

under the Treaty of 1818 and the general law of nations, or to

to have on hoard any goods, wares, or merchandise whatever, except 
such as may be necessary for the prosecution of their voyages to and from 
the said fishing-grounds,” and that any United States vessel which con
travened this regulation might be seized, condemned, and confiscated, 
together with her cargo. On the 7th day of October the American pleni
potentiaries replied that, whatever extent of fishing ground might be 
secured to American fishermen, they were not prepared to accept it on a 
tenure or on conditions different from those on which the whole had pre
viously been held, and that making vessels liable to confiscation, in case 
any articles not wanted for carrying on the fishery should be found on 
board, would expose the fishermen to endless vexations. The British 
plenipotentiaries, in turn, on October 13, presented a draft of an article 
which was accepted by the American plenipotentiaries, and which was 
textually embodied in the first article of the convention. It differs little, 
so far as the present discussion is concerned, from the article submitted 
by the American plenipotentiaries on the 17th of September, except in the 
omission of the word “bait.” The United States subsequently contended 
that the “bait” referred to was bait for cod, which was then caught in 
the waters in question, and that it was not intended to prevent the pur
chase in British ports of bait for the mackerel fishery, which did not begin 
in those waters till several years afterward. (Papers relating to the 
Treaty of Washington, VI. 280-282.)

1 Papers relating to the Treaty of Washington, VI. 287-288.



THE HALIFAX COMMISSION. 717

approach at once the settlement of the question on a compre
hensive basis.

“ The American Commissioners said that with the view of 
avoiding the discussion of matters which subsequent negotia
tions might render it unnecessary to enter into, they thought 
it would be preferable to adopt the latter course, and inquired 
what, in that case, would be the basis which the British Com
missioners desired to propose.

u The British Commissioners replied that they considered 
that the Reciprocity Treaty of June 5,1854, should be restored 
in principle.

“The American Commissioners declined to assent to a re
newal of the former reciprocity treaty.

“ The British Commissioners then suggested that, if any 
considerable modification were made in the tariff arrangements 
of that Treaty, the coasting trade of the United States and of 
Her Britannic Majesty’s Possessions in North America should 
be reciprocally thrown open, and that the navigation of the 
River Saint Lawrence and of the Canadian Canals should be 
also thrown open to the citizens of the United States on terms 
of equality with British subjects.

“The American Commissioners declined this proposal, and 
objected to a negotiation on the basis of the Reciprocity Treaty. 
They said that that Treaty had proved unsatisfactory to the 
people of the United States, and consequently had been termi
nated by notice from the Government of the United States, 
in pursuance of its provisions. Its renewal was not in their 
interest, and would not be in accordance with the sentiments 
of their people. They further said that they were not at liberty 
to treat of the opening of the coasting trade of the United 
States to the subjects of Her Majesty residing in her Posses
sions in North America. It was agreed that the questions 
relating to the navigation of the River Saint Lawrence, and of 
the Canadian Canals, and to other commercial questions affect
ing Canada, should be treated by themselves.

“The subject of the Fisheries was further
e ns ore is - c[]scussec| at the conferences on the 7th, 20th, 

enes. 22d, anc[ 25th of March. The American Com
missioners stated that if the value of the inshore fisheries could 
be ascertained, the United States might prefer to purchase, for 
a sum of money, the right to enjoy, in perpetuity, the use of 
these inshore fisheries in common with British fishermen, and 
mentioned one million dollars as the sum they were prepared 
to offer. The British Commissioners replied that this offer was, 
they thought, wholly inadequate, and that no arrangement 
would be acceptable of which the admission into the United 
States free of duty offish, the produce of the British fisheries, 
did not form a part, adding that any arrangement for the 
acquisition by purchase of the inshore fisheries in perpetuity 
was open to grave objection.

“The American Commissioners inquired whether it would be
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necessary to refer any arrangement for purchase to the Colonial 
or Provincial Parliament.

“The British Commissioners explained that the Fisheries 
within the limits of maritime jurisdiction were the property of 
the several British Colonies, and that it would be necessary to 
refer any arrangement which might affect Colonial property or 
rights to the Colonial or Provincial Parliment; and that legisla
tion would also be required on the part of the Imperial Parlia
ment.

“ During these discussions the British Com- 
eciproci y ro- missjoners contended that these inshore fish- 

posa s. ©ries were of great value, and that the most 
satisfactory arrangement for their use would be a reciprocal 
tariff arrangement, and reciprocity in the coasting trade; and 
the American Commissioners replied that their value wms over
estimated ; that the United States desired to secure their enjoy
ment, not for their commercial or intrinsic value, but for the 
purpose of removing a source of irritation; and that they could 
hold out no hope that the Congress of the United States would 
give its assent to such a tariff* arrangement as was proposed, or 
to any extended plan of reciprocal free admission of the prod
ucts of the two countries; but, that, inasmuch as one branch 
of Congress had recently, more than once, expressed itself in 
favor of the abolition of duties on coal and salt, they would 
propose that coal, salt, and fish be reciprocally admitted free; 
and, that, inasmuch as Congress had removed the duty from a 
portion of the lumber heretofore subject to duty, and as the 
tendency of legislation in the United States was toward the 
reduction of taxation and of duties in proportion to the reduc
tion of the public debt and expenses, they would further pro
pose that lumber be admitted free from duty from and after the 
first of July, 1874, subject to the approval of Congress, which 
was necessary on all questions affecting import duties.

“The British Commissioners, at the conference on the 17th 
of April, stated that they had referred this offer to their Gov
ernment, and were instructed to inform the American Com
missioners that it was regarded as inadequate, and that Her 
Majesty’s Government considered that free lumber should be 
granted at once, and that the proposed tariff concessions should 
be supplemented by a money payment.

“The American Commissioners then stated 
Final Arrangement that they withdrew the proposal which they 

had previously made of the reciprocal free 
admission of coal, salt, and fish, and of lumber after July 1, 
1874; that that proposal had been made entirely in the interest 
of a peaceful settlement, and for the purpose of removing a 
source of irritation and of anxiety; that its value had been 
beyond the commercial or intrinsic value of the rights to have 
been acquired in return; and that they could not consent to an 
arrangement on the basis now proposed by the British Com
missioners ; and they renewed their proposal to pay a money
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equivalent for the use of the inshore fisheries. They further 
proposed that, in case the two Governments should not be able 
to agree upon the sum to be paid as such an equivalent, the 
matter should be referred to an impartial Commission for 
determination.

“ The British Commissioners replied that this proposal was 
one on which they had no instructions, and that it would not 
be possible for them to come to any arrangement except one 
for a term of years and involving the concession of free fish 
and fish-oil by the American Commissioners; but that if free 
fish and fish-oil were conceded, they would inquire of their 
Government whether they were prepared to assent to a refer
ence to arbitration as to money payment.

a The American Commissioners replied that they were will
ing, subject to the action of Congress, to concede free fish and 
fish-oil as an equivalent for the use of the inshore fisheries, 
and to make the arrangement for a term of years; that they 
were of the opinion that free fish and fish-oil would be more 
than an equivalent for those fisheries, but that they were also 
willing to agree to a reference to determine that question and 
the amount of any money payment that might be found neces
sary to complete an equivalent, it being understood that legis
lation would be needed before any payment could be made. 
Arti i yyvttt- u The subject was further discussed in the 

xxvGSTreat of con^erences of April 18 and 19, and the British 
Washington. 7 ° Commissioners liaving referred the last pro

' posal to their Government and received in
structions to accept it, the Treaty Articles XVIII. to XXV. 
were agreed to at the conference on the 22d of April.”

The articles thus agreed to were embodied in the treaty 
which was signed at Washington on May 8,1871.
^ By Article XVIII. it was provided that, in

ing Liberties. addition to the liberty secured by the conven
tion of 1818 of taking, drying, and curing fish 

oil certain coasts of the British North American colonies, the 
inhabitants of the United States should have, in common with 
the subjects of Her Britannic Majesty, the liberty, for the term 
of years mentioned in Article XXXIII.1 of the treaty, u to take 
fish of every kind, except shell fish, on the sea-coasts and 
shores, and in the bays, harbors and creeks, of the Provinces

1 This article provided that Articles XVIII..to XXV., inclusive, and Arti
cle XXX. should go into operation as soon as the necessary laws should 
have been passed to give them effect, and remain in force for ten years 
thereafter, and further, until the expiration of two years after eitherparty 
should have notified the other of its wish to terminate them, each party 
being at liberty to give such notice at the end of the period of ten years 
or at any time afterward.
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of Quebec, Nova Scotia, and New Brunswick, and the colony 
of Prince Edward’s Island, and of the several islands there
unto adjacent, without being restricted to any distance from 
the shore, with permission to land upon the said coasts and 
shores and islands, and also upon the Magdalen Islands, for 
the purpose of drying their nets and curing their fish; pro
vided that, in so doing, they do not interfere with the rights of 
private property, or with British fishermen, in the peaceable 
use of any part of the said coasts in their occupancy for the 
same purpose.” And it was provided that the iiberty thus de
fined applied solely to the sea-fishery, and that the salmon and 
shad fisheries, and all other fisheries in rivers and the mouths 
of rivers, were reserved exclusively for British fishermen.

On the other baud, it was agreed by Article XIX. that Brit
ish subjects should have, in common with the citizens of the 
United States, and subject to such terms, conditions, and limi
tations as were expressed in the preceding article, the liberty 
to take fish, and to land for the purpose of drying nets and 
curing fish, on the eastern seacoast and shores of the United 
States north of the thirty-ninth parallel of* north latitude, and 
on the shores of the adjacent islands, and in the bays, harbors, 
and creeks of such seacoasts and islands.

By Article XX. it was provided that the 
Reservations. places designated by the commissioners ap

pointed under Article I. of the Beciprocity 
Treaty of June 5,1854, upon the coasts of the two countries, 
as places reserved from the common right of fishing under that 
treaty, should in like manner be regarded as reserved from the 
common right of fishing under the present article; and that, 
in case any question should arise as to the common right of 
fishing in places not thus designated as reserved, a commission 
should be appointed to designate such places, in precisely the 
same manner as under the treaty of 1854.
„ „ In addition to these stipulations, it was

Fish and Fish Oil. a,greed by Article XNI. that, for the term of 
years mentioned in Article XXXIII. of the 

treaty, “fish-oil and fislrof all kinds, (except fish of the inland 
lakes, and of the rivers falling into them, and except fish pre
served in oil,) being the produce of the fisheries of the United 
States, or of the Dominion of Canada, or of Prince Edward’s 
Island,” should “be admitted into each country, respectively, 
free of duty.”
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It being asserted by Great Britain, but not 
Arbitration as to a(jmittecl by the United States, that the priv-

pensation deges accorded to the citizens of the United
States under Article XVIII. of the treaty were 

of greater value than those accorded to British subjects under 
Articles XIX. and XXI., it was provided by Article XXII. 
that commissioners should “be appointed to determine, having 
regard to the privileges accorded by the United States to the 
subjects of Her Britannic Majesty, as stated in Articles XIX. 
and XXI. of this Treaty, the amount of any compensation 
which, in their opinion, ought to be paid by the Government of 
the United States to the Government of Her Britannic Majesty 
in return for the privileges accorded to the citizens of the 
United States under Article XVIII. of this Treaty.77 It was 
agreed that any sum of money which the commissioners might 
so award should be paid by the United States in a gross sum, 
within twelve months after such award should have been given. 
„ . . ^ Bor the purpose of carrying into effect the

Mixed Commission, Agoing agreement to arbitrate, provision 
was made (Article XXIII.) for the appointment 

of three commissioners, one to be named by the President of 
the United States, one by Her Britannic Majesty, and a third 
by the President of the United States and Her Britannic
Majesty, conjointly; or, in case they should not have named 
him within a period of three months after the article took effect, 
by the representative at London of His Majesty the Emperor 
of Austria and King of Hungary. The commissioners were to 
meet in Halifax, Nova Scotia, at the earliest convenient period 
after they should have been named, and, before proceeding to 
any business, to make and subscribe a solemn declaration that 
they would impartially and carefully examine and decide the 
matters referred to them to the best of their judgment, and 
according to justice and equity, such declaration to be entered 
on the record of their proceedings. Each government was 
authorized to name one person to attend the commission as its 
agent, to represent it generally in all matters connected with 
the commission; and the commission was authorized to employ 
a secretary and any other necessary officer or officers to assist 
it in the transaction of its business. Each of the high con
tracting parties was to pay its own commissioner and agent or 
counsel, and all other expenses were to be defrayed by the two 
governments in equal moieties.

5627----- 46
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Powers of Commis-
The commissioners were invested with power 

to determine the order of their procedure.
They were required to receive such oral or 

written testimony as either government might present; and 
if either party offered oral testimony, the other had the right 
of cross-examination, under such rules as the commissioners 
should prescribe. If, in the case submitted to the commission
ers, either party specified or alluded to any report or document 
in its own exclusive possession, without annexing a copy, such 
party was bound, if the other saw fit to apply for it, to furnish 
the latter with a copy; and either party was authorized to call 
upon the other, through the commissioners, to produce the 
originals or certified copies of any papers adduced as evidence, 
giving in each instance such reasonable notice as the commis
sioners might require. •

It was further provided that the case on 
either side should be closed within a period 
of six months from the date of the organiza

tion of the commission, and that the commissioners should be 
requested to give their award as soon as jiossible thereafter. 
But it was agreed that the period of six months, for the closing 
of the case on either side, might be extended for a period of 
three months in case of a vacancy occurring among the com
missioners.

Duration of Commis
sion.

By Article XXXII. of the treaty it was 
Newfoundland, agreed that the stipulations of Articles XVIII.

and XXV., inclusive, should extend to the 
colony of Newfoundland, so far as they were applicable; but 
that, if the Imperial Parliament, the legislature of Newfound
land, or the Congress of the United States should not em
brace that colony in the laws passed to give those articles 
effect, then the article (XXXII.) should be of no effect.

On May 8,1871, the day on which the treaty 
Provisional Pro- wag sjgne(i Yislu in the name of the Presi

’ dent, jiroposed to Sir Edward Thornton that, 
pending the adoption of the legislation necessary to give the 
fisheries articles effect, Her Majesty's government should be 
prepared, in the event of the ratification of the treaty, to make 
on their own behalf, and to urge the governments of the Do
minion of Canada, Prince Edward Island, and Newfoundland 
to make such relaxations and regulations as might be neces
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sary to admit American fishermen to the liberty which they 
would enjoy under the treaty, the Government of the United 
States to admit British subjects to the exercise of the right of 
fishing in the American waters specified in the treaty, and to 
recommend that Congress authorize the refunding of duties 
collected after July 1, 1871, on fish and fish oil the produce of 
Canada and Prince Edward Island, if a similar arrangement 
was made with respect to the admission into the British pos
sessions of fish aud fish oil being the produce of the United 
States.1 Sir Edward Thornton, on behalf of his government, 
accepted this proposal, saying, however, that the ultimate deci
sion of the question of immediately granting fishing rights in 
the British waters must rest with the colonial governments, 
just as the refund of duties paid on fish in the United States 
after the 1st of July was contingenfon the action of Congress;2 
and he subsequently stated that, though Her Majesty’s gov 
ernment continued to hold that, under the convention of 1818, 
United States fishermen were prohibited from frequenting 
colonial ports and harbors for any purposes but shelter, re
pairing damages, purchasing wood and obtaining water, the 
prohibition would not be enforced during the pending season, 
and that American fishermen would be allowed to enter Cana
dian ports for the purposes of trade and of transshipping fish 
and procuring supplies, as well as to fish outside of the three- 
mile limit in bays more than six miles wide at the mouth.3 
On July 25, 1871, the government of Prince Edward Island 
decided not to enforce the fishery laws during the pending 
season and while the treaty was under consideration by the 
colonial legislature.4 The government of the Dominion, how
ever, did not assent to Mr. Fish’s proposal, and the proffered 
arrangement consequently was not carried into effect.5

For a time the question raised as to the 
Adoption of^Legisia- jiar*isdictioiA of the Geneva Tribunal to enter

tain the indirect claims presented by the 
United States rendered it doubtful whether the Treaty of 
Washing ton itself would ever go into operation. This obstacle,

1 For. Eel. 1871, 485.
2For. Rel. 1871, 486.
3Sir Edward Thornton to Mr. Fish, For. Rel. 1871, 490.
4 For. Rel. 1871, 492.
For. Rel. 1872, 215, 217, 219-222.
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however, having been removed, legislation was in due time 
adopted to put all the provisions of the treaty in force. Acts in 
relation to the fishery articles were passed by the Imperial Par
liament and by Canada and Prince Edward Island.1 These 
acts were to take effect at a time to be appointed by proclama
tion, in order that the beginning of their operation might be 
simultaneous with that of the legislation to be enacted by 
the United States. The corresponding legislation on the part 
of the United States was adopted on March 1, 1873, to take 
effect on the 1st of the following July, the beginning of the 
new fiscal year.2 On the 3d of March 1873 the committee 
of the privy council of Canada recommended that, pending 
the coming into force of the United States act, American ves
sels should not be prevented from fishing within the three-mile 
limit.3 On the 7th of June 1873 Mr. Eish and Sir Edward 
Thornton signed at Washington a protocol in which, after 
reciting the reciprocal legislation on the subject, they declared 
that the fishery articles would take effect on the 1st of the fol
lowing July.4 The colony of Newfoundland, having passed the 
necessary laws, was admitted to the benefits of the treaty and 
the act of Congress on the 1st of June 1874.5

The appointment of the mixed commission 
ReciprocityNegotia un(^er Article XXIII. of the treaty was post

’ poned not only by the delay in the adoption of 
the legislation required to give the fishery articles effect, but 
also by the consideration of a draft of a treaty for the recip
rocal regulation of tradebetween the United States and Canada, 
with provisions for the enlargement of the Canadian canals 
and for their use by United States vessels on terms of equality 
with British vessels. By the fourteenth article of' this project 
it was provided that when the ratifications of the new treaty 
should have been exchanged and the necessary legislation 
adopted to give it effect, the articles of the Treaty of Wash
ington in relation to the Halifax commission should become

* For. Rel. 1873, 1.402, 403, 407.
217 Stats, at L. 482.
3 For. Rel. 1873,1. 418, 419.
4 Treaties and Conventions, 1776-1887, 498.
5 Treaties and Conventions, 1776-1887, 499; For. Rel, 1873, I. 419, 427, 

429; 1874, 554, 557,558, 559. All of Labrador, outside of the province of 
Quebec, came into the arrangement as part of the colony of Newfound
land. For. Rel. 1874,567, 572,573; 1875,1. 643.
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null and void. President Grant communicated this project to 
the Senate on the 18th of June 1874, and although it was sub
mitted as an unsigned draft, in order to ascertain whether the 
Senate would advise and consent to its conclusion either in the 
form in which it stood and in which it was proposed by the 
British plenipotentiaries, or in some other and more acceptable 
form, he declared that it had “many features to commend it to 
our favorable consideration.77 The Senate, however, removed 
the injunction of secrecy from the project, and postponed 
action on it till the next session of Congress, when, on Feb
ruary 3, 1875, it resolved that it was not deemed expedient to 
recommend the negotiation of the treaty.1

The two governments were thus left to execute 
Appointment of the the Treaty of Washington by the appointment

sioners °* C0mmlssl01iers* Bor this purpose no tune
was fixed by the treaty, except as to the third 

commissioner, who, unless he was conjointly appointed by the 
President of the United States and Her Britannic Majesty within 
a period of three months after the fishery articles took effect, 
was to be named by the diplomatic representative of Austria- 
Hungary in London. As the articles took effect on July 1, 
1873, the period of three months expired on the last day of 
September in that year. Before the 1st of July Mr. Fish in
formed Sir Edward Thornton that if Her Majesty’s govern
ment would suggest some names the Government of the United 
States would consider them with a view to reaching an agree
ment; but as no effective steps in that direction were taken, Mr. 
Davis, then acting Secretary of State, on the 7th of July ad
dressed to Sir Edward a formal note, in which he proposed the 
names of the ministers of Mexico, Russia, Brazil, Spain, France, 
and The Netherlands, at Washington, as a list from which to 
choose a third commissioner by conjoint action.2 In a conversa
tion with Mr. Fish at Washington on the 5th of August, and in 
a letter of the 19th of the same month, Sir Edward Thornton 
asked that the United States would consent to the appointment 
of Mr. Maurice Delfosse, the Belgian minister at Washington. 
Mr. Fish, “while entertaining a high personal regard for the 
character and abilities of the Belgian minister,1’ objected to 
his selection on the ground that “there were reasons in the

1 For. RoL 1874, 563, 564; 1875,1. 653.
2Sen. Ex. Hoc. 100, 45 Cong. 2 sess.
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political relations between his government and that of Great 
Britain why the representative of the former could not be 
regarded as an independent and indifferent arbitrator on ques
tions between the government of Her Majesty and the United 
States.”1 Mr. Fish also adverted to the fact that, when the 
Joint High Commission was in session in Washington, the 
Earl De Grey, during the discussion of a proposed reference 
to one or more heads of foreign states, after mentioning several, 
said he would not name Belgium, because of the supposed rela
tions of that power to Great Britain, which might make it 
unacceptable to the United States as a referee. On the 26th 
of August Sir Edward Thornton made a formal reply to the 
note of Mr. Davis of the 7th of July, which he had transmitted 
to London. In this reply Sir Edward said that, as the matters 
which were to be considered by the commission deeply con
cerned the people of Canada, it was necessary to consult the 
government of the Dominion on a point of so much importance 
as the appointment of the third commissioner. This had 
caused some delay, but he had received a communication from 
the Govern or-General of Canada, to the effect that the govern
ment of the Dominion strongly objected to the appointment of 
any of the foreign ministers at Washington as third commis
sioner, and preferred the alternative of a nomination by the 
Austrian ambassador at London. Mr. Fish protested against 
this announcement as an abandonment of the effort to select a 
third commissioner by conjoint action; but the three months 
soon passed away, without a selection having been made, 
and Sir Edward Thornton stated that, the two governments 
having failed to agree, the law officers of the Crown were 
of opinion that the treaty peremptorily required the nomi
nation to be made in the alternative mode. Here, owing to 
the pendency of the reciprocity proposal, the correspondence 
in relation to the appointment of the commission was sus
pended till Aj>ril 12, 1875, when, the Senate having advised 
against the conclusion of. a new treaty, Sir Edward Thornton 
announced that Her Majesty’s government deemed it desirable 
that the arbitration should proceed, and he accordingly pro
posed that steps should at once be taken for the constitution 
of a commission, and suggested that an identic note be ad-

1 Mr. Fish to Sir Edward Thornton, August 21,1873, Sen. Ex. Doc. 44, 
45 Cong. 2 sess.
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British Commissioner 
and Agent.

dressed to the Austrian Government by the representatives 
of the United States and Great Britain at Vienna, requesting 
that the Austrian ambassador be authorized to proceed with 
the nomination of the third commissioner. By a further note 

of the 19th of July 1875 Sir Edward con
veyed information of the appointment of Sir 
Alexander T. Galt as British commissioner, 

and of Mr. Francis Glare Ford as British agent, and asked to 
be informed of the names of the persons who were to act in 
similar capacities on the part of the United States. To this 
request Mr. Fish was at the time unable formally to respond. 
The position of commissioner on the part of the United States 
was at first offered to and accepted by Mr. John H. Clif
ford, of Massachusetts, but, owing to the delay caused by 
the reciprocity negotiations, he died without having entered 
upon the discharge of its duties. On May 8, 1876, Mr. Fish 
American Commis- announced the appointment of Mr. Ensign H. 

sioner and Agent. Kellogg and Mr. Dwight Foster, both of Mas
sachusetts, as commissioner and agent, respec

tively, on the part of the United States. The third commis
sioner yet remained to be selected. On the 1st of February 
1877, however, Mr. Fish informed Sir Edward Thornton that, 
if his government should propose the appointment of Mr. 
Delfosse, the United States would not object to the selection. 
Sir Edward thereupon communicated with his government, and 
also, with the assent of Mr. Fish, called upon Mr. Delfosse, 
and ascertained that he would serve; and it was agreed that a 
suggestion should be conveyed to the Austrian ambassador at 
London, with whom the appointment rested, that the nomina
tion of Mr. Delfosse would be agreeable to both parties. This 

plan was duly executed, and on the 2d of 
Third Commissioner. March 1877 the Austrian ambassador ap

pointed Mr. Delfosse as third commissioner. 
Mr. Fish on the same day extended to Mr. Delfosse, in an 
unofficial note, his u warmest congratulations ” on the appoint
ment.1

The first meeting of the commission was held 
in the legislative council chamber at Halifax 
on the 15th of June 1877. Both the commis

sioners were present, as well as the agents of the two govern-

Meeting of the 
Commission.

Sen. Ex. Doc. 100, 45 Cong. 2 sess.
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President—Secre
tary.

meiits. On motion of Mr. Kellogg, Mr. Delfosse was chosen 
to preside over the labors of the commission. He accepted 

the position with due acknowledgments, and 
named J. H. G. Be^gue, of the foreign office in 
London, as secretary to the commission. The 

commissioners then made and subscribed, in duplicate, a 
solemn declaration impartially and carefully to examine and 
decide the matters referred to them to the best of their judg
ment and according to justice and equity. The agents of the 
two governments then produced their commissions, which were 
found to be in due form. -

After these preliminaries were completed, 
Procedure. the commissioners proceeded to consider a 

draft of rules which had been submitted by 
Mr. Ford, the British agent, to Mr. Foster, the American agent. 
These rules Mr. Foster in the main apx>roved, but he took 
exception to one of them which contemplated the appearance 
of counsel on either side, as well as the accredited agents. He 
took the ground that no person other than the agents should 
be permitted to address the tribunal. Mr. Ford maintained 
the opposite view. The commissioners, after retiring to delib
erate, decided that each agent might be heard personally 
or by counsel, and that the number of counsel on each side 
should be limited to live, that being the number of the mari
time provinces on the Atlantic Coast of British Xorth America, 
each of which might desire to be heard.

It was decided that the proceedings of the commission, should 
be strictly private, and that the sittings should, unless other
wise ordered, be held daily from noon to 4 o’clock p. in., Satur
days and Sundays excepted.

A question was also raised as to whether 
Affidavits. ex parte affidavits should be admitted as writ

ten testimony, under the terms of Article 
XXIV. of the Treaty of Washington. The British agent con
tended that such affidavits should not be admitted. Mr. Foster, 
on the other hand, maintained their admissibility, the com
missioners being left to attach to them such weight as they 
might deem proper. The commissioners, after deliberation, 
decided that such affidavits should be admitted.

The commissioners then took up the ques- 
Ruies. tion of procedure, and adopted rules for its 

regulation. It was ordered that when the 
commissioners should have completed all the necessary pre
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liminary arrangements, the British agent should present a 
copy of the “Case” of his government to each of the commis
sioners, and duplicate copies to the agent of the United States, 
and that the tribunal should then adjourn for a period of six 
weeks, on the expiration of one-half of which period the agent 
of the United States should deliver to the secretary of the com
mission at least twelve copies of the Counter Case of the United 
States. To this Counter Case it was ordered that the British 
agent should, three days before the reassembling of the tri
bunal, deliver to the secretary at least twelve copies of the 
“Beply” of his government.

It was further ordered that the evidence in 
Evidence. support of the British Case must be closed 

within a period of six weeks after the case 
should have been opened by the British counsel, unless a further 
time should be allowed by the commission on application. A 
similar period was allowed for the production of evidence in 
support of the American Counter Case, after the opening of the 
American case in answer. A period of fourteen days was 
then allowed for the evidence in reply on the British side, 
subject to the right of the commissioners to extend the time on 
ax)plication. After the closure of evidence on both sides, each 
party was allowed an opportunity to hie a written argument, 
that on the part of the United States to be hied hrst and that 
on the part of Great Britain subsequently. This having been 
done, the case of either side was to be considered as hnally 
closed, unless the commissioners should direct further argu
ments on special points, the British Government having in 
such event the right of general reply. One counsel only was 
to be allowed to examine the witnesses and one counsel only 
to cross-examine the same witnesses, unless otherwise ordered 
by the commissioners; and it was provided that all witnesses 
should be examined on oath or solemn affirmation.

After the adoption of this order of proce-
British Counsel, dure, Mr. Ford, the British agent, proceeded 

to name the British counsel, as follows:
Joseph Doutre, Q. C., of Montreal.
S. B. Thomson, Q. C., of St. John, New Brunswick.
Hon. W. Y. Whiteway, of St. Johns, Newfoundland.
Hon. Louis H. Davies, of Charlottetown, Prince Edward 

Island, and B. L. Wetherbe, Q. C., ot Halifax, Nova Scotia.
The names of counsel on the part of the United States were 

not announced, Mr. Foster stating that he would request per
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mission to name them after such adjournment as might be 
decided on, after the presentation of the Case of the British 
Government.

Mr. Ford then presented to each of the com- 
British Case. missioners a copy of the Case of the British 

Government, and duplicate copies to the 
American agent, accompanied with a list of the documents to 
be hied with the secretary in support of the Case. The com
mission then adjourned till the next day, the 16th of June, 
when it met and adjourned until Saturday, the 28th of July, 
in order that the Counter Case of the United States and the 
Beply of Great Britain might be prepared and hied.

On the 28th of July the commission met pur- 
American Counsel, suant to adjournment, and began its regular 

sessions. The secretary announced that the 
rules in regard to the hling of the Counter Case and Beply had 
been duly complied with. Mr. Foster then named as counsel 
on behalf of the United States:

Mr. William H. Trescot, of Washington, and 
Mr. Bichard H. Dana, jr., of Boston.

Mr. George B. Bradley and Mr. John A. 
other Officials. Lumsden, and later Mr. Benjamin Bussell, were 

appointed by the commissioners as stenog
raphers. On the 30th of July, Mr. Foster introduced to the 
commission Mr. J. S. D. Thompson, of Halifax, and Mr. Alfred 
Foster, of Boston, who were to attend the commission to per
form such duties on behalf of the United States as might be 
assigned to them. He added that Mr. Henry A. Blood, of 
Washington, would also attend, to render clerical assistance.

. On the same day, Mr. S. B. Thomson pro-
^aMTnswers868 cee(^e(^ to °Pen for t'he British Government, by 

reading the printed Case submitted in its be
half to the commission. The documents referred to in the Case 
were read in due order by the secretary. When Mr. Thomson 
had concluded, Mr. Foster read the Counter Case or Answer of 
the United States, printed copies of which had already been 
submitted to the commissioners. He stated, however, that such 
reading formed no part of his opening, in the course of which 
he proposed to quote extracts from the Answer. The reading 
of the Answer was unfinished when the commissioners adjourned 
till the next day. On the 31st of July, Mr. Foster completed 
the reading of his Answer, and at its conclusion Mr. S. B.
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Taking of Testi-' 
mony.

Thomson read the Reply of the British Government. On the 
conclusion of the reading of this Reply, Mr. Thomson said 
that the Case of Her Majesty’s government, the Answer of 
the United States, and the Reply of Her Majesty’s government 
having been read, he would leave the subject, as brought out 
in evidence, in the hands of the commissioners, who, he was 
confident, would carefully and impartially decide it.

The commission then proceeded to take tes
timony in support of the British Case, begin
ning with the examination of a fisherman 

from Prince Edward Island. From the 28th of July till the 
18th of September the sessions of the commission were prin
cipally occupied in the examination of witnesses and the read
ing of affidavits in support of the British Case. During that 
time, however, two important discussions took place.

On the 28th of August counsel for the 
Order of Arguments. United States made an effort to obtain an ar

rangement by which the arguments should be 
alternated, so as to give them notice of the positions to be 
maintained in the final reply on behalf of Great Britain, espe
cially as to the bearing of the British testimony and statistics. 
This was deemed especially important, because no oral open
ing had been made by the British agent or counsel. The 
American counsel represented that, according to the existing 
arrangement it would be their duty to open their case in ad
vance of their testimony, by laying before the commission the 
general scheme of their argument and indicating the points on 
which evidence would be submitted in its support. They sug
gested that a practical discussion of the real issues would be 
more certainly secured, and the time and patience of the com
mission more wisely economized, if they were allowed to sub
mit such views as they might desire to maintain at the close 
instead of in advance of the examination of their witnesses. 
This privilege, they contended, would not deprive counsel on 
the other side of any advantage, since, besides the right to 
make a written reply to the printed arguments, a right which 
they already possessed, they might also be allowed the right 
of oral reply, if they desired to exercise it. The application of 
the American counsel was taken into consideration, and, on the 
29th of August, Mr. Thomson stated that the British agent 
was willing to afford counsel for the United States an oppor
tunity to make oral arguments in closing, if these were
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submitted simultaneously with their written arguments, so that 
the British side might reply both orally and in writing. Mr. 
Trescot, for the American counsel, declined this proposal, say
ing that the object of the American counsel was to have the 
British counsel reply orally to their oral arguments, and then 
to file the United States printed argument, leaving to the 
British counsel their right of final printed reply to the printed 
argument of the United States. What they desired was 
a full statement of the case, as regarded by the British 
counsel.

On the 1st of September the commissioners decided, Mr. 
Kellogg dissenting, that, having due regard to the right of 
Her Majesty’s government to the general and final reply, they 
could not modify the rules in such manner as to impair or 
diminish that right; but that each party would, within the 
period fixed by the rules, be allowed to offer its concluding 
argument, either orally or in writing; and that, if it was 
offered orally, it might be accompanied with a written sum
mary, for the convenience of the commissioners.

The other important point to which refer- 
Jurisdict:on of Com- ence has been made related to the basis on

mission as to Ques- wpicp the award 0f the commissioners should
lili interco^eT rest* Durin£the progress of the proofs offered 

in supportof the British Case it became evident 
that a large part of the British claim was based on alleged 
advantages of a commercial character. Mr. Foster took the 
ground that these advantages, whether valuable or not, were 
certainly not secured to the citizens of the United States by 
the articles of the Treaty of Washington. He therefore, on 
the 1st of September, submitted to the commission the follow
ing motion:

“The counsel and agent of the United States ask the hon
orable commissioners to rule and declare that it is not compe
tent for this commission to award any compensation for com
mercial intercourse between the two countries, and that the 
advantages resulting from the practice of purchasing bait, ice, 
supplies, etc., and from being allowed to transship cargoes in 
British waters, do not constitute good foundation for an award 
of compensation, and shall be wholly excluded from the con
sideration of this tribunal.”

Mr. Foster proceeded to support this motion by argument.1 
By Article XXII. of the Treaty of Washington the question

1 Documents and Proceedings of the Halifax Commission, II. 1539.



THE HALIFAX COMMISSION. 733

before the commission was, said Mr. Foster, the amount of 
any compensation which ought to be paid by the United 
States for the privileges secured to their citizens under 
Article XVIII. of the Treaty of Washington. By that article, 
the privileges secured to the citizens of the United States were 
the liberty of inshore fishing and that of landing on uninhab
ited and desert coasts for the purpose of drying nets and cur
ing fish. These were, lie maintained, the sole concessions to 
which the jurisdiction of the commission extended. All other 
questions, such as the purchase of bait, ice, and supplies, the 
conduct of commercial intercourse, and alleged damages to 
British fisheries, were beyond the commission’s cognizance. 
The Treaty of Washington conferred no such privileges on the 
inhabitants of the United States, who enjoyed them merely 
by sufferance, and could at any time be deprived of them by 
the enforcement of existing laws or the reenactment of former 
oppressive statutes.

In reply, Mr. Thomson maintained that the privileges in 
question were embraced in and incidental to the grant under 
Article XVIII. of the Treaty of Washington. By Article I. 
of the convention of 1818, the American fishermen were, he 
said, permitted to enter British waters for four specified pur
poses, and “for no other purpose whatever.” The object of the 
Treaty of Washington was to do away altogether with these 
restrictions and to place the American fishermen on the 
same footing as the British fishermen in respect of the inshore 
fisheries. According to the argument of Mr. Foster, if an 
American fisherman landed for the purpose of obtaining a 
barrel of flour in exchange for fish, or of purchasing bait, or 
of obtaining a gallon or two of kerosene oil, he would be sub
ject to punishment, and render his vessel liable to forfeiture.1

Mr. Doutre, Mr. Wetherbe, and Mr. Trescot also participated 
in the discussion.2

The argument on Mr. Foster’s motion was closed on the part 
of the United States by Mr. Dana. He contended that Amer
ican fishermen possessed by comity the right to run into Brit
ish ports and buy bait and other necessaries, unless they were 
specially excluded on some proper ground. Great Britain 
might regulate their entry, require them to report at the cus
tom-house and be searched in order to see whether they were 
----------------------------------------— -----------------------------------

‘Documents and Proceedings of the Halifax Commission,. II. 1547-1557.
2Id.1557-1570.
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merchants in disguise, and levy duties upon them. But, in 
the absence of a prohibition, there was no right to prevent 
fishermen from buying bait and supplies$ and he maintained 
that there was no law preventing the exercise by American 
fishermen of the privileges in question.

On the 6th of September the commission
Decision on Com- unanimously rendered the following decision: 

mercial Question.
“ The Commission having considered the 

motion submitted by the agent of the United States at the con
ference held on the 1st instant, decide:

“That it is not within the competence of this tribunal to 
award compensation for commercial intercourse between the 
two countries, nor for purchasing bait, ice, supplies, etc., nor 
for the permission to transship cargoes in British waters.”

After this decision was read, Sir Alexander Galt stated the 
grounds on which he had acquiesced in it. The definition of 
the tribunal’s jurisdiction was, he said, undoubtedly important 
in its consequences, since it eliminated from the consideration 
of the commision an important part of the Case submitted on 
behalf of Her Majesty’s government. At the same time it had 
the further important effect of defining and limiting the rights 
conceded to the citizens of the United States, under the Treaty 
of Washington. He could foresee that, under certain circum
stances, the exercise of the privileges in question might pro
duce inconveniences, which, if they should arise, were matters 
properly within the control and judgment of the two govern
ments, and not within that of the commission. At the same 
time, he did not think that counsel for the United States had 
correctly stated the position of the two parties at the time 
when the Treaty of Washington was entered into. By the 
convention of 1818 the United States renounced for their fish
ermen the right to do anything except what they were per
mitted to do by the words of that instrument. The legislation 
subsequently adopted, to give effect to the restrictions of the 
convention, produced great irritation, which resulted in the 
adoption of the reciprocity treaty of 1854. By that treaty it 
was understood that the restrictictions imposed upon the 
American fishermen were removed, and that the statutes which 
had operated against them were suspended. At the termina
tion of the treaty, the restrictions of the convention of 1818 
were revived, the statutes were again enforced, and laws of a 
still more stringent character were passed. In his annual 
message to Congress of 1870, President Grant complained of
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the annoyances to which the American fishermen were sub
jected. The Treaty of Washington was intended to put an end 
to these annoyances; and the impression left upon his mind 
by an examination of the provisions of that treaty was, said 
Sir Alexander, that it must necessarily have been supposed 
that, as in the case of the reciprocity treaty, so in the case of 
the Washington Treaty, the rights of traffic and of obtaining 
bait and supplies, were conferred, being incidental to the fish
ing privilege. He therefore believed that it was the intention 
of the parties to the Treaty of Washington to direct the tri
bunal to consider all the points relating to the fisheries which 
had been set forth in the British Case; but he was now met 
by the most authoritative statement as to what the parties to 
the treaty intended. The agent of the United States had dis
tinctly stated that it was not the intention of his government 
to provide by the treaty for the continuance of those incidental 
privileges, and that the United States were prepared to take 
the whole responsibility, and to run all the risk of the reenact
ment of the vexatious statutes to which reference had been 
made. From this argument as to the true, rigid, and strict 
interpretation of the Treaty of Washington, he u could not 
escape.” The responsibility must rest upon those who ap
pealed to the strict words of the treaty as their justification.1

The introduction of evidence on the part of 
close of Evidence, the United States began on the 19th of Sep

tember, and was closed on the 24th of October. 
During that time 78 witnesses were examined orally, nearly all 
of whom came from the fishing towns of Maine and Massachu
setts. Many of them were fishermen and commanders of fish
ing schooners, but there was also a large number of fish dealers 
and owners of fishing vessels in the United States. Mr. Foster 
also introduced 280 affidavits and a mass of statistics gathered 
from the United States Bureau of Statistics, the custom
houses at Boston and Gloucester, and the returns of the Massa
chusetts inspector-general of fish.

On the 25th of October evidence in rebuttal was offered on 
behalf of the British Government, and on the 1st of November 
Mr. Doutre announced that the Case of Her Majesty’s govern
ment was altogether closed. The commission then adjourned 
till the 5th of November, when Mr. Foster stated that he hoped 
to be prepared to address the tribunal.

Documents and Proceedings of the Halifax Commission, II. 1585-1588.
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Mr. Foster began liis closing argument on 
Oral Arguments, tlie 5th of November, and completed it on the 

6th. On the 8th of November the tribunal was 
addressed by Mr. Trescot, and on the 9th and 10th by Mr. Dana. 
On the 15th of November Mr. Whiteway began the closing argu
ment on behalf of tlie British Government. H e was followed on 
the 16th by Mr. Doutre, who finished his speech on the 17th, 
and was followed by Mr. Thomson on the 19th. Mr. Thomson 
continued his argument on the 20th and 21st of November; 
and at its conclusion on the latter day he announced that the 
argument on the part of Her Majesty’s government was finally 
closed. The president of the tribunal then requested the sec
retary to enter on the minutes the thanks of the commissioners 
to Mr. Bergne, for his services as secretary of the commission, 
and their sense of the zeal, intelligence, and accuracy which 
had marked the discharge of his duties..

The commission then adjourned until Friday, the 23d of 
November, at 2 o’clock.

As the tribunal, when it next met, had de
termined upon its award, it will be proper,Contentions of the 

two Governments.
before proceeding to the session of the 23d of 

November, to summarize the contentions of the two govern
ments, as they appear in the British Case, the Answer of the 
United States, and the British Beply.

The British Case opened with a review of 
British Case: Value ^fie finery question from 1783 down to the

eries6 conclus^on °f Treaty of Washington, and
then, after analyzing the pertinent clauses of 

that treaty, proceeded separately to estimate the value of the 
coast fisheries of Canada and of Newfoundland. In the coast 
fisheries of Canada it embraced the fisheries on the coasts and 
in the bays, harbors, and creeks of the Dominion, from the 
Bay of Fundy to the Gulf of St. Lawrence, inclusive. The 
value of these fisheries, of which the principal products are 
mackerel, codfish, herring, halibut, haddock, hake, pollack, and 
many small varieties of fishes taken for bait, was represented 
as constantly increasing.

Of the advantages derived by the United 
States from the Treaty of Washington, the 
first that was mentioned in the British Case 

was the liberty of fishing in British waters. The official rec
ords of the United States and other sources of information

The Liberty of In
shore Fishing.
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were represented as showing that an average number of about
1,000 American vessels annually resorted to British waters for 
the purpose of fishing. Of this fleet it was said that the larger 
part was fitted almost exclusively for the mackerel fishery, the 
successful prosecutiou of which was chiefly dependent ou the 
liberty of resorting freely to the bays, creeks, and inshore 
waters generally, to fish and refit, and to transship cargoes. 
It was estimated that these privileges, which were represented 
as wholly derived from the treaty, were worth $3,600 annually 
to each vessel engaged in the mackerel fishery. The value of 
the other fish taken by such vessels was estimated at $2,000, 
thus making a total of $5,600 worth of fish of all kinds as an 
average for each trip. The amount of American capital em
barked in the business was estimated at more than $7,000,000, 
and as employing about 16,000 men afloat and many ashore. 
Thus the inshore fisheries afforded occupation for men and 
money beyond many other lucrative industries. The fish trade 
of the United States was constantly increasing, and constantly 
rendered more valuable and necessary the access to the Cana
dian fisheries. This consideration was represented as forming 
an additional reason for compensation.

The second general advantage mentioned in 
The Liberty to Land, the British Case, as derived by the United 

States from the Treaty of Washington, was the 
liberty to land for purposes, such as drying nets and curing 
fish, connected with the fishing on the coasts of Labrador, 
the Magdalen Islands, and other portions of the seaboard of 
the Dominion of Canada. This liberty had been secured to the 
United States for a period of twelve years, and it was repre
sented as an important item on the ground that without it fish
ing operations on many parts of the coast would be not only 
unremunerative but impossible.

The third general advantage represented in
other Privileges. tbe Bntisl1 ^ase as accruing to the United 

States from the fishery articles was the free
dom to transfer cargoes, to outfit vessels, buy supplies, obtain 
ice, engage sailors, procure bait, and traffic generally in British 
ports and harbors, or tu transact other business ashore not nec
essarily connected with fishing pursuits. These were treated 
as “ secondary privileges” which were indispensable to the suc
cess of foreign fishing on the Canadian coasts, and materially 
enhanced the value of the principal concessions. By the enjoy - 

5627----- 47
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meat of these secondary privileges American fishing vessels 
were represented as being enabled to make second and third 
full fares, and thus to double the catch which could be made in 
British waters in a single season, besides avoiding risks of life 
and property.

The fourth general advantage represented as 
accruing to theUnited States was that of estab
lishing permanent fishing stations on the Ca

nadian bays, creeks, and harbors, especially for the purpose of 
curing codfish. Hot only did these convenient stations, it was 
argued, enable the American fishermen to obtain more frequent 
fares, but it also enabled them to cheapen the cost of the pres-

Establishment of 
Stations.

ervation and improve the quality of their catch.
As to the reciprocal free market established 

Free Markets. by the treaty, the British Case took the ground 
that such a market for any needful commodity, 

such as fish, entering extensively into daily consumption by 
rich and poor, was so manifest an advantage to everybody con
cerned—the producer, the freighter, the seller, and consumer 
alike—that the remission of Canadian duties on American- 
caught fish imported into Canada could not form a very mate
rial element for consideration.

Another general advantage, represented as 
Benefits of the Pro- qerive(i by the United States from the Treaty 

tective Service. Qf Wasllington) was that of sharing in the bene
fits of the service organized and maintained by Canada for the 
protection of the inshore fisheries. The value of the participa
tion of the American fishermen in the benefits of this service
was estimated at $200,000 annually.

Such were the advantages set forth in the 
Compensation Irtish Case as derived by the United States 

Claimed. from Article XVIII. of the Treaty of Washing
ton. On the other hand, it was represented that the privileges 
gained by British subjects were of no value. As to the liberty 
of fishiug in United States waters and the privileges connected 
therewith, it was declared that it was valueless; and as to the 
admission of Canadian fish and fish oil into the United States 
free of duty, it was maintained that it was a concession advan
tageous to the people of theUnited States as well as of Canada. 
On the whole, in consideration of (1) the liberty of fishing 
inshore, (2) the liberty to laud for the purpose of drying nets 
and curing fish, (3) the obtaining of bait and supplies and the
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Claim of Newfound
land.

transshipment of cargoes, and (4) the participation in the bene
fits of the fisheries protection service, the British Case claimed, 
in behalf of Canada, a gross sum of $12,000,000.

As to Newfoundland, the British Case stated 
that the coast, in respect of which free fishing 
had been secured by the United States under 

the Treaty of Washington, embraced an extent of upward of
11,000 square miles, including the most valuable codfislieries 
in the world. Moreover, herring, capelin, and squid, which con
stituted the best bait for codfishing, could be taken in unlim
ited quantities close inshore along the whole coast, while in 
some parts were to be found turbot, halibut, and lance. The 
prosecution of the fisheries on the banks of Newfoundland, 
which were situated from 35 to 200 miles from the coast, de
pended for its success almost wholly on securing a commodious 
and proximate base of operations. Newfoundland, from that 
part of the coast thrown open by the treaty to the United 
States fishermen, extracted yearly, at the lowest estimate, 
$5,000,000 worth of fish and fish oil, which was increased, by 
fish used for bait and for local consumption, to an annual value 
of $6,000,000. It was estimated that the inshore fisheries of 
Newfoundland were worth to the fishermen of the United 
States, at a moderate valuation, $120,000 per annum, or 
$1,440,000 for a period of twelve years, and that the use of 
the coast as a base of operations was worth as much more.

. . In the aggregate the British Case claimed 
Aggreg^atejBntish Qn accoun|. 0f Newfoundland a gross sum of

$2,880,000. Adding this to the sum estimated 
on account of Canada, we have, as the aggregate amount 
claimed by the British Case for the period of twelve years 
covered by the Treaty of Washington, the sum of $14,880,000, 
or $1,240,000 per annum.1

documents and Proceedings of the Halifax Commission, I. 77-117. In 
a pamphlet entitled “Fraudulent Official Records of Government,” hy 
“Henry Youle Hind, M. A., British Scientific Witness at the Halifax Fish
eries Commission, and Official Compiler of the Analytical Index to the 
Documents of the Commission/7 published in 1884, the charge was made 
that the statistics printed with the British Case were falsified. This 
pamphlet was one of a series hy the same author, in which he attacked 
the statistical department of Canada in respect of its publications on 
various subjects. As to the fisheries statistics, he charged that “the 
Canadian statistics of fish trade with the United States were altered and 
adjusted year after year to an enormous extent in favor of Canada, by the
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In the u Answer on behalf of the United
Answer of United g^es 0f America to the Case of Her Britannic 

States. Majesty’s Government,” it was maintained that' 
the only privileges acquired by the United States under Article 

XVIII. of the Treaty of Washington were (1) 
Privileges Acquired. figging on the seacoasts and shores and
in the bays, harbors, and creeks of Quebec, Nova Scotia, New 
Brunswick, Prince Edward Island, and the adjacent islands, 
without being restricted to any distance from the shore, and 
(2) that of landing on those coasts, shores, and islands for the 
purpose of drying nets and curing fish, provided there was no 
interference with rights of private property or the occupancy 
of British fishermen. It was contended that the American 
fishermen possessed, independently of the treaty, the right to 
fish anywhere in the sea, including bays and gulfs more than 
six miles wide at the mouth, beyond three miles from low-water 
mark. This claim was insisted upon not only on grounds of 
international law, but also on the basis of the status actually 
existing when the Treaty of Washington was entered into. 
It was claimed that, even before the adoption of the reciproc
ity treaty of 1854, “the extreme and untenable claims put 
forth at an earlier day had been abandoned,” and that since 
its abrogation the British Government had confined the pre
vention of fishing to the distance of three miles from the shore.

As to the value of the inshore fisheries to 
Value of Inshore United States, the American Answer de-

TGS «V» pT*lPS

' dared that the British Case had not attempted 
to separate and distinguish the inshore from the open-sea fish
eries, but had implicitly assumed that all gulfs and bays, even 
of the larger size, were within the exclusive British jurisdic-

collusion of Canadian officials with the Chief of the United States Bureau 
of Statistics; ” that “ at the same time the United States statistics of fish 
trade with Canada were annually modified in tho final record against the 
interests of the United States by similar secret collusion and treachery 
and that “ this kind of work was carried on during several years for purely 
selfish objects and iu the interest of a few individuals, with the purpose 
of using it in future exalted government negotiations.” Of these charges 
he furnished cryptogrammatic proof, which he published under the title 
“An Exposition of the Fisheries Commission Frauds, showing how the 
Frauds were concealed by the use of the number 666, and the masking 
numbers 42,10, 7, 2, taken from the 13th chapter of Revelation.” It would 
add little to the elucidation of the process thus described to give examples 
of it.

■
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tion. The fisheries, said the Answer of the United States, pur
sued by the American fishermen in the waters adjacent to the 
British provinces on the Atlantic coast, were the halibut and 
cod fishery and the mackerel and herring fishery. But the 
halibut and cod fishery, which included the hake, haddock, 
cusk, and pollack, was conducted exclusively on the banks, 
beyond the jurisdiction of any nation, and as an exclusively 
deep-sea fishery was not within the cognizance of the commis
sion. The codfishermen neither used the shores for drying 
their nets and curing their fish—a practice which belonged to 
primitive methods of fishing—nor fished for bait to any con
siderable extent in British territorial waters; nor had the 
claim of Great Britain to be compensated for allowing United 
States fishermen to buy bait and other supplies of British sub
jects any semblance of foundation in the treaty, which conceded 
no right of traffic.

The Mackerel Fish
eries.

Almost the only fish, said the Answer of the 
United States, ever taken by Americans with
in the three-mile limit offtliecoast of the British 

provinces was the mackerel, and of the entire catch of this fish 
only a small part was taken inshore. The mackerel abounded 
along the Atlantic coast from Cape May northward ; great 
quantities of it were found in the deep sea; the purse seine had 
been substituted for hand lines and hooks in taking it, and the 
chief use made of the Canadian waters by the American fisher
men was to follow, occasionally, a school of fish which happened 
to set in toward the shore. The herring fishery was treated as 
practically worthless.

^ As to the advantages derived by British sub-
ish Fishermen. Jects from tlie fishery articles of the Treaty of 

Washington, the American Answer maintained 
(1) that the admission of American fishermen into British waters 
was beneficial to colonial fishermen, who caught more fish, 
made more money, and were improved in their general condi
tion by the presence of foreign fishermen; (2) that the inci
dental benefits arising from traffic with American fishermen were 
of vital importance to the inhabitants of the maritime provinces. 
These things were referred to as benefits only indirectly and 
remotely within the cognizance of the commission, and as evi
dences that u a system of freedom, rather than one of repression, 
proves the best for all mankind;7 The specific benefits, which
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Inshore Fisheries of 
United States.

the treaty directed the commission to regard in its comparison 
and adjustment of equivalents, were described 
as (1) the admission of British subjects to the 
fishing grounds of the United States down to 

the thirty-ninth parallel of north latitude, where all descrip
tions of fishes found in the colonial waters, including the best 
quality of mackerel, abounded, and where were exclusively 
found the menhaden and porgies, which were not only the best 
bait for mackerel, but of which the former was valuable for its 

oil and as a fertilizer ; and (2) the “ enormous 
Remission of Duties, pecuniary value of the right to import fish and 

fish oil, free of duty, into the markets of the 
United States.77 Various Canadian authorities were quoted as 
to the value of this right, and evidence was presented to 
show that the remission of duties to Canadian fishermen, dur
ing the four years that had elapsed since the treaty went into 
effect, had amounted to $400,000 annually.

In conclusion, the Answer recapitulated the 
Recapitulation, contentions of the United States as follows:

“First. That the province of this Commis
sion is limited solely to estimating the value to the inhabitants 
of the United States of new rights accorded by the Treaty of 
Washington to the fisheries within the territorial waters of the 
British North American provinces on the Atlantic coast; which 
comprise only that portion of the sea lying within a marine 
league of the coast, and also the interior of such bays and inlets 
as are less than six miles wide between their headlands; while 
all larger bodies of water are parts of the free and open ocean, 
and the territorial line within them is to be measured along 
the contour of the shore, according to its sinuosities, and within 
these limits no rights existing under the convention of 1818 
can be made the subject of compensation.

“Second. That within these limits there are no fisheries, 
except for mackerel, which United States fishermen do or 
advantageously can pursue; and that of the mackerel catch 
only a small fractional partis taken in British territorial waters.

“Third. That the various incidental and reciprocal advan
tages of the treaty, such as the privileges of traffic, purchasing 
bait, and other supplies, are not the subject of compensation; 
because the Treaty of Washington confers no such rights on 
the. inhabitants of the United States, who now enjoy them 
merely by sufferance, and who can at any time be deprived of 
them by the enforcement of exhisting laws or the re-enactment 
of former oppressive statutes. Moreover, the treaty does not 
provide for any possible compensation for such privileges; and 
they are far more important and valuable to the subjects of 
Her Majesty than to the inhabitants of the United States.

“Fourth. That the inshore fisheries along the coast of the
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United States, north of the 39th parallel of north latitude, are 
intrinsically fully as valuable as those adjacent to the British 
provinces; and that British fishermen can, and probably will, 
reap from their use as great advantages as the Americans have 
enjoyed, or are likely to enjoy, from the right to fish in British 
waters. e t

“Fifth. That the right of importing fish and fish oil into the 
markets of the United States is to British subjects a boon 
amounting to far more than an equivalent for any and all the 
benefits which the treaty has conferred upon the inhabitants of 
the United States.

“Sixth. In respect to Newfoundland, the United States, 
under the convention of 1818, enjoyed extensive privileges. 
But there are no fisheries in the territorial waters of that island 
of which the Americans make any use. There, as everywhere 
else, the cod fishery is followed in the open sea, beyond the 
territorial waters of Great Britain. No herring, mackerel, or 
other fishery is there pursued by Americans within the juris
dictional limits. The only practical connection of Newfound
land with the Treaty of Washington is the enjoyment by its 
inhabitants of the privilege of free importation of fish and 
fish-oil into the United States markets. The advantages of the 
treaty are all on one side, that of the islanders, who are im
mensely benefited by the opening of a valuable traffic, and by 
acquiring free access to a market of forty millions of people.”

Accompanying the Answer of the United 
Bnef on Territorial gtates there was a “Brief for the United 

W aters '’ States upon the Question of the Extent and 
Limits of the Inshore Fisheries and Territorial Waters on 
the Atlantic Coast of British North America.” In this brief 
the discussions between the two governments subsequent 
to the convention of 1818 are reviewed, and various writers on 
international law are cited, and it is maintained “that, prior to 
the Treaty of Washington, the fishermen of the United States, 
as well as those of all other nations, could rightfully fish in the 
open sea more than three miles from the coast; and could also 
fish at the same distance from the shore in all bays more than 
six miles in width, measured in a straight line from headland 
to headland.”1

1 Documents and Proceedings of the Halifax Commission, 1.119-167, The 
Brief cites, on the question of territorial waters, Queen v. Keyn, L. K. 2 
Exch. Div. 63; Bluntschli, Law of Nations, hook 4, §§ 302, 309; Kliiber, 
Droit des Gens Modernes de PEurope, Paris, 1831, vol. 1, p. 216; Ortolan, 
Diplomatic de la Mer, ed. 1864, pp. 145,153; Hautefeuille, Droits et Devoirs 
des Nations Neutres, tom. 1, tit. 1, cli. 3, § 1; Manning’s Law of Nations, by 
Amos; Martens, Precis du Droit des Gens Modernes de l’Europe, ed. 1864, 
Pinheiro-Ferriera, $$ 40, 41; De Cussy, Phases et Causes C61&bres du 
Droit Maritime des Nations, Leipzig, 1856, liv. 1, tit. 2, §§ 40,41.
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In the “Reply on Behalf of Her Britannic 
British Reply. Majesty’s Government to the Answer of the 

United States of America,” the positions taken 
in the Answer of the United States as to inshore fishing were 
analyzed and controverted, and the claims of the British 

Case maintained;1 and, supplementing the 
Question of Temto- Reply, there was a “Brief on behalf of Herrial

' Majesty’s Government in Reply to the Brief on 
behalf of the United States,” on the subject of territorial 
waters.2 In this brief it is declared to be admitted by all 
authorities, whether writers on international law, judges who 
have interpreted that law, or statesmen who have negotiated 
upon or carried it into effect in treaties or conventions, that 
every nation has the right of exclusive dominion and jurisdic
tion over those portions of its adjacent waters which are 
included by promontories or headlands within its territories;”3 
and it is maintained that by the convention of 1818 the United 
States fishermen are prohibited from fishing, not merely within 
three miles from the shore, but within three marine miles of the 
entrance of any of the bays, creeks, or harbors of His Britan
nic Majesty’s dominions in America.4 The British agent also 
filed certain “Official Correspondence from the Years 1827 to 
1872, inclusive, Showing the Encroachments of United States 
Fishermen in British North American Waters since the Con
clusion of the Convention of 1818.”5

The closing arguments of Messrs. Foster, 
Closing Arguments. Trescot, and Dana, on the part of the United 

States, and of Messrs. Whiteway, Doutre, and 
Thomson, on the part of Great Britain, occupy nearly 300

1 Documents and Proceedings of the Halifax Commission, I. 169-241.
2 Documents and Proceedings of the Halifax Commission, II. 1887-1906.
3 Citing Kent Comm. 1.32; Lawrence’s Wheaton, 2d ed. p. 320.
4 The Brief cites various documents and authorities as to the construc

tion of treaties. As to the meaning of the terms coasts, creeks, hays, and 
harbors, and the extent of marine jurisdiction, it cites Bee’s Adm. Rep. 
205; act of Congress, 3 Stats, at L. 136; The Anna, 5 Rob. 385; United 
States v. Grush, 5 Mason, 298; United States v. Bevan, 3 Wheat. 387; Har
grave’s Tracts, chapter 4; De Lovio v. Boit, 2 Gallison, 462; Church v. 
Hubbart, 2 Cranch, 187; 1 Op. At. Gen. 32; Martin v. Waddell, 16 Pet. 367; 
Life of Sir Leoline Jenkins, 11.726; Azuni, Droit Maritime de PEurope, 
ch. II. art. 2, § 3; Vattel, b. I. ch. 23; Queen »;. Keyn, L. R. 2 Exch. Div. 63; 
The Direct United States Cable Co. v. The Anglo-American Telegraph Co., 
L. R. 2 App. Cas. 394.

5 Documents and Proceedings of the Halifax Commission, II. 1457-1508.



pages of the printed records of the commission,1 and practi
cally exhaust the subject submitted to it.

On the 23d of November 1877 Mr.Delfosse, 
Award. the president of the tribunal, announced its 

award, which was to the effect that the United 
States should pay to Great Britain, in accordance with the pro
visions of the treaty, the sum of $5,500,000 in gold. This 
award was signed by Mr. Delfosse and Sir Alexander Galt. 
Mr. Kellogg dissented from it on two grounds: (1) That the 
advantages accruing to Great Britain under the treaty were 
greater than those accruing to the United States, and (2) that it 
was questionable whether the tribunal was competent to make 
an award, except with the unanimous consent of its members.

The text of the award is as follows:
“The undersigned Commissioners appointed under Articles 

XXII. and XXIII. of the Treaty of Washington of the 8th of 
May, 1871, to determine, havingregard to the privileges accorded 
by the United States tothesubjects of Her Britannic Majesty, as 
stated in Articles XIX. and XXI. of said treaty, the amount of 
any compensation which in their opinion ought to be paid by 
the Government of the United States to the Government of 
Her Britannic Majesty, in return for the privileges accorded to 
the citizens of the United States under Article XVIII. of the 
said treaty;

“Having carefully and impartially examined the matters 
referred to them according to justice and equity, in conformity 
with the solemn declaration made and subscribed by them on 
the fifteenth day of June, one thousand eight hundred and 
seventy-seven:

“Award the sum of five millions five hundred thousand dol
lars, in gold, to be paid by the Government of the United 
States to the Government of Her Britannic Majesty in accord
ance with the provisions of the said treaty.

“ Signed at Halifax, this twenty-third day of IS ovember, one 
thousand eight hundred and seventy-seven.

“Maurice Delfosse.
“A. T. Galt.

The dissent of Mr. Kellogg was expressed in the following 
terms:

“The United States Commissioner is of opinion that the 
advantages accruing to Great Britain under the Treaty of 
Washington are greater than the advantages conferred on the 
United States by said treaty, and he can not therefore concur 
in the conclusions announced by his colleagues.
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‘Documents and Proceedings of the Halifax Commission, II. 1588-1885.
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“And the American Commissioner deems it his duty to state 
further that it is questionable whether it is competent for the 
board to make an award under the treaty, except with the 
unanimous consent of its members.

“E. H. Kellogg, Commissioner”

After the award was read, Mr. Foster ad
dressed the commission, saying that he had 
no instructions from his government as to the 

course to be pursued in the contingency of such a result as 
had been announced, but that if he were to accept in silence 
the paper signed by two commissioners, it might afterward be 
claimed that he had, as agent of the United States, acquiesced 
in treating it as a valid award. Against such an inference he 
said he deemed it his duty to guard, and he asked that his 
statement be placed on record, which was done.

Mr. Kellogg expressed his thanks and those 
Adjournment. of Sir A. T. Galt to Mr. Delfosse for the man

ner in which he had fulfilled the duties of 
president of the commission; and Mr. Delfosse then announced 
that the commission was adjourned sine die.

The amount of the award was a surprise to 
Absence of any Dis- g0vernmeilt 0f the United States, as well

as to those who represented it before the Hali
fax commission. As to the process of reasoning and of com
putation by which the result was reached, nothing was disclosed 
either in the award itself or in the dissent of the American 
commissioner. While the mere declaration of conclusions, 
without any disclosure of the reasons on which they are based, 
possesses certain advantages, it is not unreasonable to expect, 
in an important case of difference, some statement of the 
grounds on which at least the dissent proceeds; but, in the 
case of the Halifax commission, though the difference between 
the American commissioner and his colleagues was radical and 
far-reaching, there is nothing in the proceedings of the tribunal 
to show to what extent this difference was subjected by him 
to a critical analysis and examination, in conference with the 
other commissioners. His dissent is entered of record in a 
purely formal manner.

In his annual message to Congress on the 3d 
Question^asjo Mr. 0f December 1877 President Hayes announced 

that the Fisheries Commission had concluded 
its sessions at Halifax, and that the result of its deliberations,

Reservation by 
American Agent.
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as made public by the commissioners, would be communicated 
to Congress. On the 11th of March 1878 the Senate, on motion 
of Mr. Blaine, adopted a resolution requesting the President, 
if it should not in his judgment be incompatible with the pub
lic interest, to communicate to that body copies of all corre
spondence between the United States and Great Britain, in 
regard to the selection of Mr. Delfosse as third commissioner. 
A response to this resolution was made on the 21st of March, 
when certain correspondence relating to the subject of the 
inquiry was communicated to the Senate.1 As this corre
spondence disclosed the objections made by Mr. Fish in 1873 
to Mr. Delfosse’s selection, it formed the subject of much com
ment both in Congress and in the public press; but it did not 
reveal the steps by which the appointment was finally brought 
about. Of this circumstance Mr. Delfosse formally complained, 
alleging that by the incomplete publication of the papers an 
injury had been done both to his government and to himself. 
On the 27th of May the Senate passed another resolution, 
requesting copies of all correspondence not theretofore sub
mitted, and of all memoranda and minutes in the possession of 
the government relating to Mr. Delfosse’s selection. To this 
resolution the President responded on the 17th of June, trans
mitting a number of papers in which the circumstances of the 
appointment by the Austrian ambassador were disclosed.2

. The documents and proceedings of the com-
Documents and Pro- mission were communicated by the President 

ceedings of Com- tQ Congregs ou the 17th of May 1878 with a 
mission. recommendation that the sum necessary to pay

the award be appropriated, but that the Executive be invested 
with such discretion in regard to its payment as, in the wis
dom of Congress, the public interests might seem to require. 
Accompanying the message of the President there was a 
report of the Secretary of State, Mr. Evarts, in which the 
proceedings of the commission were reviewed, and in which it 
was pointed out that as the award was payable on or about 
the 23d of the ensuing November, there would be abundant 
time before the expiration of that period to bring to the atten- 
tentiou of the British Government the sentiments of the United 
States, as they should be expressed by Congress, on the sub
ject of the award and its payment and the measure of value

1 Sen. Ex. Doc. 44, 45 Cong. 2 seas.
2 Sen. Ex. Doc. 100, 45 Cong. 2 seas.
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of the fishery privilege involved in it. In the Senate the mes-
. . sage was referred to the committee on Foreign
Appropriation for -r> , , . , , .. . _ „
Payment Of Award. Eelatlons> which, while reporting m favor of

the payment of the award, recommended that 
representations should be made to the British Government
against its justice and validity. This recommendation was 
adopted by Congress, and the sum of $5,500,000 was uplaced 
under the direction of the President of the United States with 
which to pay the government of Her Britannic Majesty the 
amount awarded by the Fisheries Commission, lately assembled 
at Halifax, in pursuance of the Treaty of Washington, if, after 
correspondence with the British Government on the subject of 
the conformity of the award to the requirements of the treaty, 
and to the terms of the question thereby submitted to the 
Commission, the President shall deem it his duty to make the 
payment without further communication with Congress.”1

On the 27th of September 1878 Mr. Evarts Representations of . , , ., . „ , _
Mr. Evarts. communicated the views of the United States

on the subject of the award to Mr. Welsh, the 
American minister in London, and directed him to present 
them to the British Government by delivering a copy of his 
instructions to Lord Salisbury, then secretary of state for 
foreign affairs. Adverting to the fact that the arrangement 
of the Treaty of Washington as to the fisheries was terminable 
at the pleasure of either party in less than seven years, and 
that upon such termination the award would have exhausted
its force as compensation for the privileges under the treaty, 
Mr. Evarts said that if the United States, by silent payment 
of the award, should seem to have recognized the principles 
on which it might then be said by Her Majesty’s government 
to have proceeded, it would have prejudiced its own rights, 
and seem to have concealed objections which it should have 
openly avowed. It was, he said, to be regretted that the pro
tocols ot the commission made no record of the steps by which 
the majority on the one hand reached their award, and the 
dissenting commissioner on the other hand arrived at a result 
so widely different. In the view of the United States there 
was little reason to doubt that if the protocols had exhibited 
the elements of computation by which the two concurring com
missioners made up their judgment, they would have disclosed 
the infirmity of the award and rendered any careful demonstra
tion of it superfluous.

!For. Rel. 1878, 291.
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The United States, in submitting the fishery question to the 
Halifax commission, did not, said Mr. Evarts, waive or curtail 
its construction of the convention of 1818, or include in the 
submission any question of economic or political advantage 
which grew out of access to the inshore fisheries. Both coun
tries had evinced an amicable preference for practical and 
peaceful enjoyment of the fisheries compatible with the common 
interest rather than a sacrifice of such common interest to the 
purpose of insisting upon extreme claims of right. In this 
position the two countries had inclined more and more to 
retire from disputes as to the somewhat careless and certainly 
incomplete text of the convention of 1818, and to look to'the 
true elements of profit and prosperity in the fisheries them
selves, without attention to any sea line of demarcation. In 
the conferences of the Joint High Commission it was apparent 
that the American high commissioners regarded the oblitera
tion of the sea line as of no great pecuniary value to the fishing 
industry, and they accordingly offered but a million dollars for 
the concession of it in perpetuity. On the other hand, it was 
not less apparent that the British high commissioners recog
nized the possession of the United States market as the one 
thing essential to the prosperity of the provincial fisheries. 
This commercial advantage was measurable in money. It 
seemed to the American high commissioners to exceed any 
reasonable estimate of the value of the inshore fisheries to the 
American fishermen. The freedom of inshore fishing to Amer
ican fishermen and the freedom of the American market to the 
provincial fishermen constituted the basis of the arrangement 
of the Treaty of Washington. The British high commission
ers, however, in addition to the concession of the American 
market, secured for the provincial fishermen unrestricted par
ticipation in the valuable inshore fisheries of the United States 
above the thirty-ninth parallel of latitude.

After thus referring to the elements which properly entered 
into the estimation of the commissioners at Halifax, Mr. Evarts 
endeavored to show, by computation of the value of the privi
leges conferred by the Treaty of Washington on the fishermen 
of the United States and Great Britain, respectively, that the 
award could not be supported by any pecuniary measure of 
the matters which were properly within the jurisdiction of the 
commission. Passing, then, from the essential elements of the 
award, he discussed the failure of the three commissioners to 
agree in the result and the consequent promulgation of a con-
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elusion arrived at by a majority only. The question presented 
ou the face of the award, viz, whether the concurrence of the 
three commissioners in the award was required by the treaty, 
was, said Mr. Evarts, a matter of public discussion in Great 
Britain and in the provinces, both before and during the sit
ting of the commission. In this discussion the legal, political, 
and popular organs of opinion seemed quite positive that 
unanimity was required by the treaty. In the United States 
the matter was little considered, either because the British 
view of the subject was accepted, or because complete confi
dence in the merits of the American case superseded any 
interest in the question. The question involved, first, the text 
of the treaty, and second, the surrounding circumstances. By 
the Treaty of Washington four boards of arbitration were con
stituted for the determination of different matters. In respect 
of three of them, it was expressly provided that a majority 
should be sufficient for an award. In the case of the Halifax 
commission, there was no such provision, and the inference 
from this fact was that it was not intended to invest a majority 
of that commission with power to make an award. The sug
gestion that the omission of such a provision was due to inad
vertence was not to be lightly entertained, since there was 
special reason, in the case of the Halifax commission, for 
adopting every possible guaranty against unreasonable or 
illusory estimates. Mr. Evarts, however, iu submitting this 
argument, declared that the Government of the United States 
would regard the maintenance of entire good faith and mutual 
respect in all dealings, under the beneficent Treaty of Wash
ington, as of paramount concern, and would not assume to 
press its own interpretation of the treaty on the point in ques
tion against the deliberate interpretation of Her Majesty’s 
government to the contrary.1

The reply of the Marquis of Salisbury, made
Reply of Lord SaUs- a no£e Welsh, bears date the 7th of

bury. _
November 1878. That Mr. Evarts’s reasoning 

was powerful, it was not, he said, necessary for him to say; 
nor, on the other hand, would Mr. Evarts be surprised to learn 
that Her Majesty’s government still retained the belief that 
it was capable of refutation. But, in their opinion, they would 
not be justified in following him into the details of his argu
ment. The very matters which Mr. Evarts discussed were 
examined at great length and with conscientious minuteness

iFor. Rel. 1878, 290.
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by the commission, whose award was under discussion. The 
decision of the majority, given after a full hearing of both sides, 
was, within the limits of the matter submitted to them, without 
appeal. The arguments of Mr. Evarts amounted to a review 
of the award upon the questions ot fact and of pecuniary com
putation referred to the commission; for he contended that 
the sum awarded was excessive, and that therefore it must 
have been arrived at by some illegitimate process. This 
amounted, said Lord Salisbury, merely to disputing the judg
ment which the commissioners had formed upon the evidence.

As to the question whether the award of the commissioners 
was required to be unanimous, Lord Salisbury cited Halleck, 
Bluntschli, and Galvo, to the effect that the decision of a 
majority of arbitrators binds the minority, unless the contrary 
is expressed, and declared that he was not aware of any 
authorities on international arbitration who could be quoted 
in the contrary sense. Lord Salisbury also argued that the 
form of the tribunal, and the manner in which it was consti
tuted, indicated the intention of the contracting parties that a 
majority of its members should be competent to render an 
award. In conclusion, he expressed confidence that the Gov
ernment of the United States would not, upon reflection, see 
in the considerations which it had advanced any sufficient 
reason for treating as a nullity the decision at which the 
majority of the commission had arrived.1

i For. Eel. 1878, 310. Senator George F. Edmunds, in the North Amer
ican Review, 1879, vol. 128, p. 1, in an article on “The Fishery Award,” 
maintained that unanimity was essential to the validity of the award of 
the Halifax commission. He argued that, in countries whose jurispru
dence is founded on the Roman law, a majority is in the ordinary course of 
procedure sufficient for a decision, but that in Great Britain and the United 
States, where the common law prevails, the opposite rule obtains. On this 
ground he impeached the authority ot Bluntschli, Hcffter, and Calvo, in 
whose countries the Roman law is the basis of jurisprudence, and main
tained that as between Great Britain and the United States unanimity was, 
in the absence of a contrary stipulation, essential to an award. It should 
not be forgotten, however, that the rules of international law are based 
upon the principles of the Roman civil law. This is due to the fact that 
international law was first developed by the nations of continental Europe, 
of whose jurisprudence the Roman civil law is the foundation. If, by gen
eral international practice, based on the authority of international law, the 
concurrence of a majority of a board of arbitrators is sufficient for a 
decision, the natural inference would be that the United States and Great 
Britain, in their dealings with each other or with other powers, as inde
pendent nations, intended to observe that practice, unless they expressly 
agreed to disregard it. The opinion of Attorney General Lee (supra, p. 10),
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Payment of the 
Award.

On the 21st of November 1878 Mr. Welsh, 
under instructions from the President of the 
United States, delivered to the British Gov

ernment a draft for the amount of the award, in so doing 
he stated, by direction of the President, that the payment was

to the effect that the decision of a majority of the commissioners under 
Article V. of the Jay Treaty would not be valid, was not accepted by his 
government. This fact appears by a letter of Mr. Pickering, Secretary 
of State, to Mr. Howell, the United States commissioner, of August 22, 
1796, with which a copy of the opinion was enclosed. In this letter Mr. 
Pickering, after stating that he had consulted the Secretary of the Treas
ury and the Secretary of War, said:

“ With respect to the operation of the decision of the commissioners, if 
you proceed to examine and decide the question we are unanimously of the 
opinion, contrary to that of the Attorney General, that the determination 
of any two of the three commissioners (all being met on the business) will 
be binding on both parties: and for the following reasons.

“ I* -that the great object of the treaty was to terminate the differences 
between the two nations; among which was the dispute about the river 
St. Croix ns their boundary.

“2. That the 5th article declares ‘that question shall be referred to the 
final decision of commissioners to be appointed in the manner therein pre
scribedyet on both sides, the very possible, and even probable dissent 
of one of the commissioners must have been contemplated when the 
article was framed.

“3. The parties, therefore, could never have intended to leave it posi
tively in the power of either, against whom the decision should be made, 
to defeat its operation, by instructing its commissioner to withhold his 
signature from the declaration signed by the other two.

“4. The nature of such transactions between parties at variance con
firms the justness of the opinion, that two out of three agreeing, their de
cision will be binding; for when each has chosen one, or an equal number, 
another is appointed to ensure a majority on one side or the other; one 
very important object of such an examination of any disputed point being, 
to briug the controversy about it to an end. This is exemplified in the 
Gtli and 7th articles of the treaty, in which provision is made that three 
out of the five commissioners shall constitute a quorum for business; and 
any two of those three agreeing, their decision will be binding. Thus the 
differences mentioned in these two articles, which must embrace several 
millions of property, are to be terminated; and it is impossible to believe 
that two parties would purposely leave the termination of a third subject 
of difference to depend on the mere chance of unanimity among the arbi
trators; especially when the only obvious and conceivable design of the 
appointment of the third commissioner must have been to ensure a deci
sion by the agreement of two out of the three; and when to have rested the 
final decision on the precarious and even improbable ground of unanimity, 
would have been evidently to risque the grand effect of the whole negotia
tion, the continuance of 'peace, by removing every cause of war.”
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made on the ground that the Government of the United States 
desired to place the maintenance of good faith in treaties, and 
the security and value of arbitration between nations, above all 
question in its relations with the British Government as with 
all other governments. Under this motive the Government of 
the United States had, he said, decided to separate the question 
of withholdiug payment from that of its obligation to pay. 
The Government of the United States could not accept the 
result of the Halifax commission as furnishing any just meas
ure of the value of the participation by its citizens in the 
inshore fisheries of the British provinces, and it protested 
against the actual payment of the award being considered as 
in any sense an acquiescence in such measure or as warranting 
any inference to that effect.1

5627------48
i For. Eel. 1878,334.
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CHAPTER XVII.

FUR SEAL ARBITRATION.

By an imperial ukase, or edict, of July 8, 
The Kussian-Amer- 17g,^ i>;lu] i. 0f Russia granted to the Russian- 

ican Company. American Company its first charter. By this 
instrument it was recited that the Emperor, in view of the 
“benefits and advantages” resulting to his Empire from the 
“hunting and trading” carried on by Russian subjects “in 
the northeastern seas and along the coasts of America,” had 
taken the company, which was “ organized for the above-named 
purpose of carrying on hunting and trading,” under his imme
diate and “ highest” protection. To this end he was to allow 
the commanders of his land and sea forces to employ them, if 
occasion should require, for the purpose of aiding the company 
in its enterprises, while for the further relief and assistance of 
the company he conceded to it the following rights and privi
leges: (1) To “ liave the use of all hunting-grounds and estab
lishments now [then] existing on the northeastern [sic] coast 
of America, from the * * * fifty-fifth degree [of north
latitude] to Behring Strait, and also on the Aleutian, Kurile, 
and other islands situated in the Northeastern Ocean;” (2) 
“ to make new discoveries not only north of the fifty-fifth 
degree of north latitude, but farther to the southland to 
occupy the new lands discovered, as Russian possessions,” if 
they were not previously occupied by or dependent upon 
another nation; (3) “to use and profit by everything which 
has been or shall be discovered in those localities, on the sur
face and in the interior of the earth, without competition from
others;” (4) to “establish settlements in future times, * * *
and fortify them to insure the safety of the inhabitants, and to 
send ships to those shores with goods and hunters, without 
any obstacle on the part of the government;” (5) “to extend 
their navigation to all adjoining nations and hold business
intercourse with all surrounding powers, * * * i” (6) to

755
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“employ” persons for the purposes of “navigation, hunting, 
and all other business;” (7) to cut timber “for repairs, and 
occasionally for the construction of new ships;” (8) to buy, at 
cost price, from the government powder and lead “ for shoot
ing animals, for marine signals, and in all unexpected emer
gencies on the mainland of America, and on the islands; ” (9) 
to enjoy, as to its property, an exemption from seizure for the 
individual debts of members of the company; (10) to possess 
“the exclusive right” to “use and enjoy, in the above de
scribed extent of country and islands, all profits and advan
tages derived from hunting, trade, industries, and discovery 
of new lands;” (11) to have “full control over all above- 
mentioned localities, and exercise judicial powers in minor 
cases,” and “ to use all local facilities for fortifications in the 
defense of the country under their control against foreign 
attacks.”

On September 7,1821, the Emperor Alex- 
Ukase of 1821. ander of Russia issued a ukase, by which 

he gave his sanction to certain regulations 
adopted by the Russian-American Company respecting foreign 
commerce in the waters bordering on its establishments. By 
these regulations “the pursuits of commerce, whaling, and 
fishing, and of all other industry, on all islands, ports, and gulfs, 
including the whole of the northwest coast of America, begin
ning from Behring’s Strait to the fifty-first degree of northern 
latitude, also from the Aleutian islands to the eastern coast 
of Siberia, as well as along the Eurile islands from Behring’s 
Strait to the south cape of the island of Urup,viz., to 45° 50' 
northern latitude,” were “exclusively granted to Russian sub
jects,” and all foreign vessels were forbidden, except iu case of 
distress, “not only to land on the coasts and islands belonging 
to Russia, as stated above, but also to approach them within 
less than a hundred Italian miles.”
Protest Of the United A Printed C(W of this ukase and of the 

states. regulations was communicated by M. Poletica, 
the Russian minister at Washington, to John 

Quincy Adams, then Secretary of State, on January 30, [Feb
ruary 11,] 1822. Mr. Adams replied on the 25th of February. 
At this time the United States, Great Britain, and Russia were 
competing claimants to territory on the northwest coast of 
America. In his reply Mr. Adams said he was directed to 
state that the President had useen with surprise, in this 
edict, the assertion of a territorial claim on the part of Russia,
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extending to the fifty-first degree of north latitude on this 
continent, and a regulation interdicting to all commercial ves
sels other than Russian, upon the penalty of seizure and con
fiscation, the approach upon the high seas within one hundred 
Italian miles of the shores to which that claim is made to 
apply.”

Continuing, Mr. Adams said:
“The relations of the United States with his Imperial 

Majesty have always been of the most friendly character; and 
it is the earnest desire of this Government to preserve them 
in that state. It was expected, before any act which should 
define the boundary between the territories of the United 
States and Russia on this continent, that the same would have 
been arranged by treaty between the parties. To exclude the 
vessels of our citizens from the shore, beyond the ordinary dis
tance to which the territorial jurisdiction extends, has excited 
still greater surprise. This ordinance affects so deeply the 
rights of the United States and of their citizens, that I am 
instructed to inquire whether you are authorized to give 
explanations of the grounds of right, upon principles gener
ally recognized by the laws and usages of nations, which can 
warrant the claims and regulations contained in it.”

On the 28th of February M. Poletica responded. After 
reviewing the historical incidents which seemed to him to 
establish the title of Russia to the territories which she claimed, 
he said that the prohibition of foreign vessels from approach
ing the northwest coast of North America belonging to Russia 
within the distance of a hundred Italian miles was a measure 
of prevention, “ exclusively directed against the culpable enter
prises of foreign adventurers, who, not content with exercising 
upon the coasts above mentioned an illicit trade very prejudi
cial to the rights reserved entirely to the Eussian-American 
Company, take upon them besides to furnish arms and ammu
nition to the natives in the Russian possessions in America, 
exciting them likewise in every manner to resist and revolt 
against the authorities there established.” The majority of 
the adventurers engaged in these enterprises were, said M. 
Poletica, Americans, against whose conduct the Imperial 
government had remonstrated to the United States in vain; 
and in conclusion he observed:

“ I ought, in the last place, to request you to consider, sir, 
that the Russian possessions in the Pacific Ocean extend, on 
the northwest coast of America, from Behring’s Strait to the 
fifty-first degree of north latitude, and on the opposite side of 
Asia, and the islands adjacent, from the same strait to the
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forty-fifth degree. The extent of sea, of which these posses
sions form the limits, comprehends all the conditions which 
are ordinarily attached to shut seas (mers fermees), and the 
Russian Government might consequently judge itself author
ized to exercise upon this sea the right of sovereignty, and 
especially that of entirely interdicting the entrance of foreign
ers. But it preferred only asserting its essential rights, with
out taking any advantage of localities.”1

Mr. Adams, in answer to this note, on the 30th of March 
1822, told M. Poletica that the ukase in question had for the 
first time extended the claim of Russia on the northwest coast 
of America to the fifty-first degree of north latitude; that the 
only foundation of this claim appeared to be the existence of 
thesmall settlement of Novo Arkhanghelsk, situated, notonthe 
American continent, but on a small island in latitude 57°, and 
that the principle on which the claim was extended appeared 
to be that the fifty-first degree was equidistant from the set
tlement of Novo Arkhanghelsk and the establishment of the 
United States at the mouth of the Columbia River. But it also 
appeared, said Mr. Adams, by M. Poletica’s statement, u that, in 
the year 1799, the limits prescribed by the Emperor Paul to the 
Russian-American Company were fixed at the fifty-fifth degree 
of latitude, and that, in assuming now the latitude 51°, a new 
pretension is asserted, to which no settlement made since the 
year 1799 has given the color of a sanction. This pretension,” 
continued Mr. Adams,
“is to be considered not only with reference to the question of 
territorial right, but also to the prohibition of the vessels of 
other nations, including those of the United States, to approach 
within one hundred Italian miles of the coasts. From the 
period of the existence of the United States as an independent 
nation, their vessels have freely navigated those seas, and the 
right to navigate them is a part of that independence. With 
regard to the suggestion that the Russian Government might 
have justified the exercise of sovereignty over the Pacific Ocean 
as a close sea because it claims territory both on its American 
and Asiatic shores, it may suffice to say that the distance from 
shore to shore on this sea in latitude 51° north is not less than 
ninety degrees of longitude, or four thousand miles. As little 
can the United States accede to the justice of the reason 
assigned for the prohibition above mentioned. The right of the 
United States to hold commerce with the aboriginal natives of 
the northwest coast of America, without the territorial juris
diction of other nations, even in arms and munitions of war, is

1 As to tlie ukase of 1821, see Traite de Droit International, hy F. de 
Martens, professor at the University of St. Petersburg, Paris ed. 1883, 500.
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as clear and indisputable as that of navigating the seas. That 
right has never been exercised in a spirit unfriendly to Russia; 
and although general complaints have been made on the sub
ject of this commerce by some of your predecessors, no specific 
ground of charge has ever been alleged by them of any trans
action in it which the United States were, by the ordinary laws 
and usages of nations, bound either to restrain or to punish. 
Had any such charge been made, it would have received the 
most pointed attention of this Government, with the sincerest 
and firmest disposition to perform every act and obligation of 
justice to yours which could have been required. I am com
manded by the President of the United States to assure you 
that this disposition will continue to be entertained, together 
with the earnest desire that the most harmonious relations 
between the two countries may be preserved. Relying upon 
the assurance in your note of similar dispositions reciprocally 
entertained by His Imperial Majesty towards the United States, 
the President is persuaded that the citizens of this Union will 
remain unmolested in the prosecution of their lawful commerce, 
and that no effect will be given to an interdiction manifestly 
incompatible with their rights.75

Great Britain, as well as the United States, 
Protest of Great protested against the ukase of 1821. On 

Britain: Agree- Aprp 24, 1823, Baron Tuyll, the successor of
ment to Negotiate. p0]etica as Russian minister at Washing

ton, informed Mr. Adams that the views of the Emperor coin
cided with the wish expressed by the United States for a 
settlement of limits on the northwest coast; that the Imperial 
ministry had induced the British Government to furnish Sir 
Charles Bagot, their ambassador at St. Petersburg, with full 
powers to enter on negotiations for a reconciliation of the dif
ferences between the two courts in relation to that coast; and 
that it was the Emperor’s desire that Mr. Middleton, the min
ister of the United States at the Russian capital, should be 
invested “with the necessary powers to terminate with the 
Imperial cabinet, by an arrangement founded on the principle 
of mutual convenience, all the differences” that had arisen 
between Russia and the United Stales in consequence of the 
ukase. To this proposal the United States readily acceded, 
and on July 22, 1823, full power and instructions were sent to
Mr. Middleton.

“From the tenor of the ukase,” said these 
Instructions to Mr. instructions, which proceeded from Mr. Adams, 

1 6 °n* “the pretensions of the Imperial government
extend to an exclusive territorial jurisdiction from the forty- 
fifth degree of north latitude, on the Asiatic coast, to the
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latitude of fifty-one north on the western coast of the American 
continent; and they assume the right of interdicting the navi
gation and the fishery of all other nations to tbe extent of one 
hundred miles from the whole of that coast. The United States 
can admit no part of these claims. Their right of navigation 
and of fishing is perfect, and has been in constant exercise 
from the earliest times, after the peace of 1783, throughout 
the whole extent of the Southern Ocean, subject only to the 
ordinary exceptions and exclusions of the territorial jurisdic
tions, which, so far as Russian rights are concerned, are con
fined to certain islands north of the fifty-fifth degree of latitude, 
and have no existence on the continent of America.” In regard 
to territorial claims, Mr. Adams said that the right of the 
United States from the forty-second to the forty-ninth par
allel of north latitude on the Pacific Ocean was considered to 
be unquestionable, and that the government was willing to 
agree to 55° north latitude as a boundary line. With Mr. 
Middleton’s instructions there was inclosed a draft of a conven
tion, consisting of three articles, by the first of which it was 
proposed that the citizens and subjects of the contracting par
ties should “not be disturbed or molested, either in navigating 
or in carrying on their fisheries in the Pacific Ocean or in the 
South Sea, or in landing on the coasts of those seas, in places 
not already occupied, for the purpose of carrying on their com
merce with the natives of the country; subject, nevertheless, 
to the restrictions and provisions specified” in the second and 
third articles. By the second article it was to be agreed, to 
the end that such navigation and fishery might not be made a 
pretext for illicit trade, that the citizens or subjects of one of 
the contracting parties should not land without permission on 
any part of the coast actually occupied by the settlements of 
the other party; and, by the third article, that no settlement 
should thereafter be made “on the northwest coast of America 
by citizens of the United States or under their authority north, 
nor by Russian subjects, or under the authority of Russia, 
south of the fifty-fifth degree of north latitude.”

On April 17/5,1824, Mr. Middleton concluded 
Convention of 1824. with Count Nesselrode and M. Poletica, as 

representatives of the Russian Government, 
a convention on the lines of his instructions. By the first 
articles it was agreed “that, in any part of the Great Ocean, 
commonly called the Pacific Ocean, or South Sea, the respec
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tive citizens or subjects of tlie high contracting Powers shall 
be neither disturbed nor restrained, either in navigation or in 
fishing, or in the power of resorting to the coasts, upon points 
which may not already have been occupied, for the purpose 
of trading with the natives, saving always the restrictions 
and conditions determined by the following articles.” These 
“ restrictions and conditions,” as defined in Articles II. and III., 
were (1) that, “with a view of preventing the rights of navi
gation and of fishing exercised upon the Great Ocean by the 
citizens and subjects of the high contracting Powers from 
becoming the pretext for an illicit trade,” the citizens of the 
United States should not resort to any point where there was 
a Eussian establishment without the permission of the gov
ernor or commander, nor subjects of Eussia, without permis
sion, to any establishment of the United States upon the 
northwest coast; and (2) that there should not be formed by 
the citizens of the United States, or under the authority of 
the United States, “any establishment upon the Northwest 
coast of America, nor in any of the islands adjacent, to the 
north of fifty four degrees and forty minutes of north latitude,” 
nor by Eussian subjects, or under the authority of Eussia, 
any establishment south of that line. The sum and substance 
of these various stipulations, which were permanent in their 
nature, was that there should be no interference with naviga
tion or fishing, or with resort to unoccupied coasts, in any part 
of the Pacific Ocean, and that the dividing line between the 
territorial claims or “ spheres of influence” of the United States 
and Eussia on the northwest coast of America should be the 
parallel of 54° 40' north latitude. Above that line Eussia was 
left by the United States to contest the territory with Great 
Britain; below it the United States was left by Eussia to carry 
on a similar contention with the same power. The subject of 
commercial intercourse was adjusted, temporarily, by Articles 
IV. and V. of the convention. By these articles it was pro
vided that, for a term of ten years from the date of the sig
nature of the convention, the ships of both powers might 
“reciprocally frequent, without any hindrance whatever, the 
interior seas, gulfs, harbors, and creeks,” on the northwest 
coast of America for the purpose of fishing and trading with 
the natives; but, from the commerce thus permitted, it was 
provided that all spirituous liquors, firearms, other arms, pow
der, and munitions of war of every kind should always be
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excepted, each of the contracting parties, however, reserving 
to itself the right to enforce this restriction upon its own citi
zens or subjects. When the commercial privilege thus secured 
came to an end, the Eussian Government refused to renew it, 
alleging that it had been abused. But under the most-favored- 
nation clause contained in Article XI. of the treaty of com
merce and navigation between the United States and Eussia of 
December 18,1832, citizens of the United States enjojed on 
the Eussian coasts the same privileges of commerce as were 
secured by treaty to British subjects.

_ „ ..., „ The convention between Great Britain and
vention of 1825. Russla for the settlement of the questions 

between the two powers, growing out of the 
ukase of 1821, was concluded at St. Petersburg on February 
28/16,1825. In regard to the rights of navigation and fishing, 
and of landing on the coasts, its provisions were substantially 
the same as those of the convention between Eussia and the 
United States. In respect of territorial claims, the following 
line of demarcation was adopted: Beginning at the southern
most point of Prince of Wales Island, which touches the par
allel of 54° 40' north latitude, between 131° and 133° of west 
longitude, it was provided that “the line should ascend to the 
north along Portland Channel till it strikes, on the continent, 
the 56th degree of north latitude; that from this point it 
should follow the summit of the mountains situated parallel 
to the coast as far as the point of intersection of the 141st 
degree of west longitude * * * ; and finally, from the said
point of intersection, [should follow] the said meridian line of 
the 141st degree, in its prolongation as far as the frozen ocean.” 
It was further expressly stipulated that Prince of Wales Island 
should belong wholly to Eussia, and that whenever the “sum
mit of the mountains” extending “parallel to the coast from 
the 56th degree of north latitude to the point of intersection 
of the 141st degree of west longitude” should “prove to be at 
a distance of more than ten marine leagues,” or thirty geo
graphical miles, “from the ocean,” the boundary should be 
“formed by a line parallel to the winding of the coast,” and 
“never to exceed the distance of ten marine leagues there
from.” Such is the description of the line adopted for the pur
pose of dividing the British territories north of 54° 40' from 
what is now known as Alaska. The convention also secured, 
for the space of ten years, the enjoyment of substantially the
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same reciprocal privileges of commerce as were contained in 
the convention with the United States. These privileges were 
renewed by Article XII. of the treaty between Great Britain 
and Eussia of January 11, 1843.

By a convention signed at Washington on 
Cession of Alaska to ^ 30th 0f March 1867 the Emperor of Eussia, 
the United ta ^ consideration of the sum of $7,200,000 in 

gold, ceded “all the territory and dominion” which he pos
sessed “on the continent of America and in the adjacent 
islands,” to the United States. Of this cession the eastern 
limit, as described in Article I. of the convention, is the line 
of demarcation between the Eussian and British possessions 
as established by the Anglo-Eussian convention of February 
28/16,1825. The western limit is defined by a water line, begin
ning in Behrings Straits, and proceeding north and south as 
follows: Beginning at a point in those straits, on the parallel 
of 65° 307 north latitude, at its intersection by the meridian 
which passes midway between the islands of Krusenstern or 
Ingalook, and the island of Eatmanoff or Noonarbook, it “ pro
ceeds due north without limitation” into the “Frozen Ocean.” 
Such is the northward course. In its southward course it begins 
at the same initial point, and “proceeds thence in a course 
nearly southwest, through Behring’s Straits and Behring’s Sea, 
so as to pass midway between the northwest point of the island 
of St. Lawrence and the southeast point of Cape Choukotski, 
to the meridian of one hundred and seventy-two west longi
tude ; thence from the intersection of that meridian in a south
westerly direction, so as to pass midway between the island of 
Attou and the Copper Island of the Kormandorski couplet or 
group in the North Pacific Ocean, to the meridian of one hun
dred and ninety-three degrees west longitude, so as to include 
in the territory conveyed the whole of the Aleutian Islands 
east of that meridian.”

. By acts of July 27,1868, March 3,1869, July
Legislation of the ^ 1870? and Marcll 3^ 1873, legislation was 

United states. adopte(j -jri relation to the territory thus ceded. 
These acts, so far as their provisions were of a permanent na
ture, have been incorporated into the Eevised Statutes of the 
United States, sections 1954-1976. By the act of July 27, 
1868,1 the territory was erected into a customs district under 
the name of Alaska, and “the laws of the United States relat

115 Stats, at L. 240; R. S. sec. 1954.



764 INTERNATIONAL ARBITRATIONS.

ing to customs, commerce, and navigation,” were “extended 
to and over all the mainland, islands, aud waters of the terri
tory ceded.” It was also made unlawful for any person to 
"kill any otter, mink, marten, sable, or fur seal or other fur
bearing animal, within the limits of said territory, or in the 
waters thereof;” but the Secretary of the Treasury was em
powered to authorize the killing of the mink, marten, sable, 
“or other fur-bearing animal, except fur seals,” under such 
regulations as he might prescribe. It was made his duty “to 
prevent the killing of any fur seal” until it should be other
wise provided by law. By the act, or joint resolution, of March 
3,1869,1 the islands of St. Paul and St. George were “ declared 
a special reservation for government purposes,” and it was 
made unlawful for any person to land or remain on either of 
them without authority from the Secretary of the Treasury. 
By the act of July 1, 1870,2 entitled “An Act to prevent the 
extermination of fur-bearing animals in Alaska,” the Secretary 
of the Treasury was directed to lease, for a term of twenty 
years, the right to engage in the taking of fur seals on the 
islands for an annual rental of not less than $50,000, and a tax 
of $2 on each fur-seal skin taken and shipped therefrom. The 
number of seals to be taken from the island of St. Paul was 
limited to 75,000 per annum, and from St. George to 25,000, 
and it was made “ unlawful to kill any fur seal upon the islands 
of St. Paul and St. George, and in the waters adjacent thereto, 
except during the months of June, July, September, and Octo
ber,” or “to kill such seals at any time by the use of firearms, 
or use other means tending to drive the seals away from said 
islands,” but the natives of the islands were permitted, sub
ject to regulations to be prescribed by the Secretary of the 
Treasury, to kill such young seals as might be necessary for 
their own food and clothing during other months, and such 
old seals as might be necessary for their own clothing and for 
the manufacture of boats for their own use.

In the statutes to which reference has just 
Act of 1889. been made, no definition is attempted of the 

extent of the waters to which their provisions 
aPPly? nor did any international controversy subsequently 
take place as to the killing of fur seals in Behring Sea until

115 Stats, at L. 348; R. S. sec. 1954.
216 Stats, at L. 180; R. S. secs. 1960-1972.
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1886. In 1889, however, while the question that was raised in 
1886 was still pending, an effort was made to amend the law so 
as to make it “include and apply to” all the waters of Behring 
Sea east of the line described in the treaty of cession. On the 
25th of February in that year Mr. Stockbridge introduced in 
the Senate a bill to amend section 1963 of the Eevised Statutes 
of the United States, and to provide for the better protection of 
the fur-seal and salmon fisheries of Alaska. This bill was re
ferred to the Committee on Fisheries, by whom it was reported 
with an amendment in the nature of a substitute on the 27th 
of February. When the Senate proceeded to its considera
tion, attention was called to the fact that the bill as amended 
related solely to the salmon fisheries, and not to the fur seals, 
and the title was changed so as to read, “A bill to provide for 
the protection of the salmon fisheries of Alaska.” The bill 
was then passed and sent to the House of Eepresentatives, 
where it was referred to the Committee on Merchant Marine 
and Fisheries. From this committee it was reported on the 
28th of February by Mr. Dunn, of Arkansas, who at the same 
time offered an amendment by which it was proposed to declare 
that section 1956 of the Eevised Statutes of the United States, 
which prohibits the killing of any otter, mink, marten, sable, 
or fur seal, or other fur-bearing animal, u within the limits of 
Alaska Territory, or in the waters thereof,” should u include 
and apply to all the waters of Behring Sea in Alaska, embraced 
within the boundary lines mentioned and described in the 
treaty with Eussia, dated March 30, A. D. 1867, by which the 
Territory of Alaska was ceded to the United States.” On 
the bill and this amendment Mr. Dunn asked the previous ques
tion, and after one or two inquiries the amendment was agreed 
to, and the bill as amended was passed.

When the amendment was laid before the Senate, Mr. Ed
munds observed that it raised a very important and in some 
respects a difficult question, if it meant what those who ad
vanced it intended it to mean. If it did not mean that, and 
only applied to the taking of seals by citizens of the United 
States in Behring Sea, while subjects of Great Britain were to 
be permitted to fish there, it made, he said, a very curious dis
crimination. He moved to refer the amendment to the Com
mittee on Foreign Relations. This motion was supported by 
Mr. Hoar, who said that the amendment presented the great



question whether the United States proposed “ to assert the 
doctrine of mare clausum in regard to a sea larger than the 
Mediterranean and the gateway to which is 450 miles wide.” 
Mr. Stockbridge expressed the hope that the bill and amend
ment would be referred. Mr. Morgan remarked that he did 
not understand that the amendment presented the question of 
mare clausum. He did not, he said, admit thatu Russia’s former 
assertion of the right to control the waters of the Behring 
Sea,” was “ entirely unjust, and that in purchasing Alaska 
we did not succeed to her rights in that particular.” In his 
opinion the question presented by the amendment was simply 
“ whether the United States, having on the Aleutian Islands 
very valuable fur-seal fisheries, have the right to protect those 
animals in seas that do not belong strictly to the mare clausum 
principle, and which are very valuable to commerce, against 
that kind of fishing and hunting that is utterly destructive of 
the whole of the generation of fur-seals.” The bill was referred 
to the Committee on Foreign Relations without objection, and 
was reported back with the recommendation that the House 
amendment be disagreed to. Mr. Sherman, who, as chairman 
of the committee, made the report, stated that this recommen
dation was not based upon any opinion as to the merits of the 
House amendment, but upon the fact that it had no connec
tion with the bill itself, and ought to be considered separately. 
The amendment was then rejected, and a motion was made 
for a conference with the House of Representatives. This 
motion was agreed to, and Messrs. Sherman, Edmunds, and 
Morgan were appointed as conferees on the part of the Senate. 
In the House the conference asked for by the Senate was agreed 
to, and Messrs. Dunn, McMillin, and Felton were appointed as 
conferees. On the 2d of March a report of the conference was 
presented both in the Senate and in the House, and was agreed 
to. By this report section 1956 of the Revised Statutes of the 
United States was merely “ declared to include and apply to 
all the dominion of the United States in the waters of Behring 
Sea,” and it was made the duty of the President each year to 
issue his proclamation, warning all persons against entering 
those waters for the purpose of violating the provisions of that 
section, and to cause one or more vessels of the United States 1

1 Congressional Record, vol. 20, part 3, pp. 2282, 2372, 2426, 2448,2502, 2563, 
2614, 2672.
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to cruise in the waters in question, and arrest all persons and 
seize all vessels found to be or to have been engaged in any 
violation of the laws of the United States therein.1 The bill 
as thus amended and passed was approved by the President 
March 2, 1889.1

On the 3d of August 1870 the acting Sec- 
Lease of the Seal retary of the Treasury, in pursuance of the 

islands m 1870. juiy 1870, leased the privilege of
taking fur seals on the islands of St. Paul and St. George to the 
Alaska Commercial Company, a corporation organized under 
the laws of the State of California, of which Mr. John F. Miller 
was president. In consideration of this privilege, which was 
granted for twenty years from the 1st of May 1870, the com
pany agreed to pay into the Treasury of the United States an 
annual sum of $55,000 and a tax or duty of $2 on each fur-seal 
skin taken and shipped by it, and also the sum of 62J cents 
for each fur-seal skin taken and shipped, and 55 cents a gallon 
for each gallon of oil obtained from the seals for sale on the 
islands or elsewhere and sold by the company. It also agreed 
to furnish certain provisions and maintain a school for the 
inhabitants of the islands of St. Paul and St. George. It 
engaged not to kill on the former island more than 75,000 fur 
seals annually, nor on the latter more than 25,000; nor to kill 
any fur seal on the islands in any other months than June, 
July, September, and October of each year; nor to kill seals 
at any time by the use of firearms or other means tending to 
drive them from the islands; nor to kill any female seal, or 
any seal less than one year old; nor to kill any seal in the 
waters adjacent to the islands or on the beaches, cliffs, or 
rocks where the seals haul up from the sea to remain. Apart 
from the prohibition to kill any seals “in the waters adjacent” 
to the islands of St. Paul and St. George, there was no refer
ence in the lease to marine jurisdiction.

On the 25th of March 1872 Mr. T. G. Phelps, 
the collector of customs at San Francisco, sent 
to Mr. Boutwell, then Secretary of the Treas

ury, a paragraph clipped from the San Francisco Daily Chronicle 
of the 21st of that month, in which it was stated that “parties 
in Australia” were “preparing to fit out an expedition for the 
capture of fur seals in Behring Sea;” that “a Victoria com-

Mr. Boutwell’s Let
ter of 1872.

>25 Stats, at L. 1009.
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pany was organized for catching fur seals in the North Pacific 
and that an agent, representing some eastern capitalists, had 
been in San Francisco umaking inquiries as to the feasibility 
of organizing an expedition for like purposes.” Mr. Phelps 
said that, in addition to the several schemes mentioned in the 
Daily Chronicle, he had received information that an expedition 
was being fitted out in the Hawaiian Islands for the same pur
pose. He stated that it was well known that during the month 
of May and the early part of June, the fur seals in their migra
tion from the southward to the islands of St. Paul and St. George 
uniformly moved through Unimak Pass in large numbers, and 
also through the narrow straits near that pass which sepa
rate several small islands from the Aleutian group. The object 
of the expeditions in question was to intercept the fur seals at 
these narrow passages, and there, by means of small boats 
manned by skillful Indians or Aleutian hunters, to slaughter 
the animals in the water after the manner of hunting sea 
otters. The evil to be apprehended from such a proceeding 
was not so much, said Mr. Phelps, the loss resulting from the 
destruction of the seals at those places, as their diversion from 
their accustomed course to the islands of St. Paul and St. 
G eorge, which were their only haunts in the United States. He 
suggested whether the act of July 1, 1870, did not authorize 
interference by means of revenue cutters “to prevent foreign
ers and others from doing such an irreparable mischief to this 
valuable interest.” On the 19th of April 1872 Mr. Boutwell 
replied that the Treasury Department had been advised that 
such an employment of the revenue cutters would not be “a 
paying one, inasmuch as the seals go singly or in pairs, and 
not in droves, and cover a large region of water in their home
ward travel,” and that it was not apprehended that they would 
be driven from their accustomed resorts, even were such 
attempts made. “In addition,” said Mr. Boutwell, “I do not 
see that the United States would have the jurisdiction or 
power to drive off parties going up there for that purpose, 
unless they made such attempts within a marine league of the 
shore. As at present advised, I do not think it expedient to 
carry out your suggestions, but I will thank you to commuui- 
cate to the Department any further facts or information you 
may be able to gather upon the subject.”1

Papers relating to Behring Sea Fisheries, 124-126.
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This letter does not explicitly refer to the Abaters of Behring 
Sea.1

Mr. French’s Letter 
of 1881.

Those waters were, however, expressly re 
ferred to in a letter of Mr. H. F. French, Act
ing Secretary of the Treasury, of March 12, 

1881, addressed to a Mr. D. A. Ancona, No. 717 O’Farrell 
street, San Francisco, Avho had made an inquiry as to the in
terpretation of the terms “ waters thereof” and “Avaters adja
cent thereto,” in the laws prohibiting the killing of fur-bearing 
animals in Alaska.2 Mr. French said:

“ Presuming your inquiry to relate more especially to the 
waters of western Alaska, you are informed that the treaty 
with Bussia of March 30, 1867, by which the Territory of 
Alaska was ceded to the United States, defines the boundary 
of the territory so ceded. This treaty is found on pages 671 
to 673 of the volume of treaties of the Eevised Statutes. It 
will be seen therefrom that the limit of the cession extends 
from a line starting from the Arctic Ocean and running through 
Behring Strait to the north of St. Lawrence Islands. The line 
runs thence in a souttrwesterly direction, so as to pass midAvay 
between the island of Attou and Copper Island of the Korman- 
dorski couplet or group in the North Pacific Ocean, to meridian 
of 1(J3 degrees of west longitude. All the waters within that 
boundary to the Avestern end of the Aleutian Archipelago and 
chain of islands are considered as comprised within the waters 
of Alaska Territory. All the penalties prescribed by law 
against the killing of fur-bearing animals would therefore 
attach against any violation of law within the limits before 
described.”3

. t On the 16th of March 1886 a copy of this
Mr toTof:i886Let" letter was communicated by Mr. Manning, 

then Secretary of the Treasury, to the col
lector of customs at San Francisco, with the request that, as

1 111 a letter of January 18, 1888, to Mr.W.W. Eaton, then one of the rep
resentatives of the Alaska Commercial Company, Mr. Boutwell, referring 
to the letter which he had written as Secretary of the Treasury, said that, 
when compared with the letter to which it was a reply, it was apparent 
that it “had reference solely to the waters of the Pacific Ocean south of 
the Aleutian Islands.” (House Report 3883, 50 Cong. 2 sess. XII.)

2The letter of Mr. French to Mr. Ancona has often been printed and 
referred to as a communication addressed to the collector of customs at 
San Francisco. This is an error. In response to an inquiry whether Mr. 
Ancona held that position in 1881, the Acting Secretary of the Treasury, 
under date of September 1, 1896, writes that “he was not in the service as 
such officer at the date mentioned.”

3S. Ex. Doc. 106, 50 Cong. 2 sess, 281.
5627----- 49
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certain persons at San Francisco were understood to contem
plate the fitting out of expeditions to kill fur seals, he would 
give the letter publicity in order that such persons might be 
informed of the construction placed by the Treasury Depart
ment on the statutes of the United States.1

On the 27th of September 1886 Sir Lionel S.
Seizures in 1886. Sackville W est, then British minister at Wash

ington, informed Mr. Bayard, Secretary of 
State, that Her Majesty’s government had received a telegram 
from the commander in chief of Her Majesty’s naval forces on 
the Pacific station respecting the alleged seizure of three Brit
ish Columbian sealing schooners by the United States revenue 
cutter Corwin, and that he was in consequence instructed to 
ask to be furnished with any particulars which the Govern
ment of the United States might possess on the subject. On 
the 21st of October, no reply to this inquiry having been made, 
Sir Lionel West, by direction of the Earl of Iddesleigh, then 
principal secretary of state for foreign affairs, protested against 
the seizures, reserving all rights to compensation; and on the 
12th of November he left at the Department of State another 
protest, dated the 30th of October and signed by the Earl of 
Iddesleigh, in which it was stated that further details in regard 
to the seizures having been received, Her Majesty’s govern
ment considered it incumbent on them to bring to the notice of 
the United States the facts of the case as they had been derived 
from British sources. Lord Iddesleigh said that according to 
the depositions of the officers and men the vessels, whose names 
were the Carolena, Onward, and Thornton, were all in the open 
sea in Behring Sea, more than sixty miles from the nearest 
land; that on being seized they were towed by the Corwin to 
Unalaska, where, with the seal skins on board at the time of 
the capture, they were detained by the United States authori
ties, and that the crews of the Carolena and Thornton, with the 
exception of the captain and one man on each vessel, who were 
also detained, were sent to San Francisco and turned adrift, 
while the crew of the Onward were kept at Unalaska. Lord 
Iddesleigh then quoted from a Sitka newspaper of the 4th of 
September 1886 a report to the effect that the master and mate 
of the Thornton were on the 30th of August brought before 
Judge Dawson, of the United States district court at that place, 
for trial; that the evidence given by the officers of the revenue

1 House Report 3885, 50 Cong. 2 sess. xi.
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cutter showed that the vessel was seized about sixty or sev
enty miles southeast of St. Georges Island for the offense of 
hunting and killing seals in that part of Behring Sea east of 
the water line in the treaty of 1867; that the judge in his 
charge to the jury, after quoting the first article of that 
treaty, declared that all the waters east of the line in ques
tion were “comprised within the waters of Alaska, and all 
the penalties prescribed by law against the killing of fur
bearing animals must therefore attach against any violation 
of law within the limits heretofore described;” and that, the 
jury having found a verdict of guilty, the master of the 
Thornton was sentenced to imprisonment for thirty days 
and to pay a fine of $500, and the mate to imprisonment for 
thirty days and to pay a fine of $300. Lord Iddesleigh fur
ther said that there was reason to believe that the masters 
and mates of the Onward and Carolena had since been tried 
and sentenced to undergo similar penalties. From these facts, 
observed his lordship, the authorities of the United States 
appeared to lay claim to the sole sovereignty of that part of 
Behring Sea lying east of the westerly boundary of Alaska, 
including a stretch of sea extending in its widest part some 
COO or 700 miles westerly from the mainland. He said Her 
Majesty’s government did not doubt that the United States 
would admit the illegality of the proceedings against the Brit
ish vessels and British subjects in question, and cause reason
able reparation to be made for the wrongs and losses to which 
they had been subjected.1

In regard to the seizures the Department 
Lack Of Official in-of state then possessed no information, and

Seizures. on th,s £round Mr- Bayard, immediately on
the receipt of Lord Iddesleigh’s protest, ex

plained his failure to reply to the British minister’s notes of 
the 27th of September and the 21st of October, saying that he 
had promptly applied to his colleague, the Attorney-General, 
to procure an authentic report of the judicial proceedings, and 
that the delay in furnishing them doubtless had arisen from 
the remoteness of the place of trial. And he promised, as 
soon as he should be able to do so, to communicate “ the facts 
rs ascertained in the trial and the rulings of law as applied 
by the court.” On the 7th of December 1886 the British 
minister again called attention to the subject. He said that

1 S. Ex. Doc. 106, 50 Cong. 2 sess. 7.



vessels were, as usual, equipping iu British Columbia for fish
ing in Behring Sea; that the Canadian Government, in the 
absence of information, were desirous of ascertaining whether 
such vessels, fishing in the open sea and beyond the territorial 
waters of Alaska, would be exposed to seizure, and that Her 
Majesty’s government at the same time would be glad if some 
assurance should be given that, pending the settlement of the 
question, no such seizures of British vessels would be made 
in Behring Sea. Writing yet again, on the 9th of January 
1887, the British minister adverted to the “ grave representa
tions made by Her Majesty’s government,” and expressed “the 
hope that the cause of the delay complained of iu answering 
the representations of Her Majesty’s governmenton this grave 
and important matter may be speedily removed.”1 On the 
12th of January Mr. Bayard, expressing regret that he should 
not have obtained copies of the judicial proceeding in time to 
have made the urgent and renewed application of the Earl 
of Iddesleigh superfious, informed the British minister that 
he had from week to week beeu awaiting the arrival of the 
papers from Sitka, and that telegraphic, instructions had been 
sent to expedite the furnishing of them. His delay in meeting 
the questions involved had been enforced “by the absence of 
requisite information as to the facts,” the Department of State 
not having as “ yet been placed in possession of that accuiate 
information which would justiiy its decision in a question 
which the British minister was “certainly warranted in consid
ering to be of grave importance.” “ I shall,” said Mr. Bayard, 
in conclusion, “ diligently endeavor to procure the best evidence 
possible of the matters inquired of, and will make due response 
thereupon when the opportunity of decision is afforded to me. 
You require no assurance that no avoidance of our interna
tional obligations need be apprehended.”2

On the 3d of February 1887 Mr. Bayard, re
orders for Release piy^g t0 yet another inquiry of the British 

of Vessels. minister, stated that information had been re
ceived that the judicial documents had left Sitka and were on 
their way to Washington, and added: “In this connection I 
take occasion to inform you that, without conclusion at this 
time of any questions which may be found to be involved in 
these cases of seizure, orders have been issued by the Presi-
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dent’s direction for the discontinuance of all pending proceed
ings, the discharge of the vessels referred to, and the release 
of all persons under arrest in connection therewith.”1

On the 4th of April 1887 the British min- 
Request for Assur-adverting to the circumstance that the

ures in Future. fishing season in Behrin g Sea was approaching, 
inquired whether the owners of such vessels 

as were fitting out for operations in those waters might “rely 
on being unmolested by the cruisers of the United States when 
not near land.” On the 12th of April Mr. Bayard replied that 
the “remoteness of the scene of the fur-seal fisheries and the 
special peculiarities of that industry” had “unavoidably de
layed the Treasury officials in framing appropriate regulations 
and issuing orders to United States vessels to police the Alas
kan waters for the protection of the fur seals from indiscrimi
nate slaughter and consequent speedy extermination;” that 
the laws of the United States on the subject, as found in sec
tions 1950-1971 of the Eevised Statutes, had been in force for 
upwards of seventeen years, and that prior to the seizures of 
1886 “but a single infraction is known to have occurred, and 
that was promptly punished;” that the “question of instruc
tions to Government vessels in regard to preventing the indis
criminate killing of fur seals” was under consideration, and 
that information would be given at the earliest day possible as 
to “what has been decided, so that British and other vessels 
visiting the waters in question can govern themselves accord
ingly.”2

A copy of the judicial proceedings in the 
Reception of Judi- cases 0f the Carolena, Onward, and Thornton

a^Washington1^ was rece^ve(^ the Department of State on 
April 9,1887. A copy of it was communicated 

to the British minister on the 11th of July.3 It embraced the 
proceedings against the vessels, but not those against their 
officers. It disclosed the fact, however, that the three vessels 
were condemned on October 4, 1886, for having been “found 
engaged in killing fur seal within the limits of Alaska Ter
ritory and in the waters thereof in violation of section 3956 of 
the Revised Statutes of the United States,” and that, after 
some further proceedings, they were, on February 9, 1887,

1S. Ex. Doc. 106, 50 Cong. 2 sesa. 12.
2Id. 13.
3 Id. 17.
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ordered to be sold. It thus appeared that the condensation of 
the vessels rested on the same ground as the conviction and 
imprisonment of their officers.1

On the 11th of August 1887 the British
Seizures in 1887. minister informed Mr. Bayard that the com

mander in chief of Her Majesty’s naval forces 
in the Pacific had reported that three more British Columbian 
sealing schooners had been seized by United States cruisers in 
Behring Sea a long distance from Sitka, and that several other 
vessels were in sight being towed in. In conveying this infor
mation the British minister stated that he was requested by 
the Marquis of Salisbury, then principal secretary of state for 
foreign affairs, to say that, in view of “the assurances” given 
in Mr. Bayard’s note of the 3d of February, Her Majesty’s 
government had assumed that, pending the conclusion of dis
cussions between the two governments on the general questions 
involved, no further seizures would be made by order of the 
United States. On the 13th of August Mr. Bayard, replying 
to this communication, disclaimed having given any “assur
ances ” of the purport asserted, his note of the 3d of February 
having merely stated that, without conclusion at that time of 
any questions which might be found to be involved, the Presi
dent had directed the discharge of the vessels then under seiz
ure, and the discontinuance of all proceedings in connection 
therewith. He further declared that he had had “no reason 
to anticipate any other seizures,” and that he had “no knowl
edge whatever of the circumstances under which such seizures 
have been made.”2 It subsequently transpired that the new

1 The text of Judge Dawson's charge to the jury in the case of the officers 
of the Thornton on August 30,1886, may be found at page 143, Appendix 1, 
Case of the United States, Fur-Seal Arbitration, II. After quoting the 
language of the first article of the treaty of cession of March 30,1867, he 
declared that “Russia had claimed and exercised jurisdiction over all that 
portion of Behring Sea embraced within the boundary lines set forth in the 
treaty;" that “that claim had been tacitly recognized and acquiesced in 
by the other maritime powers of the world for a long series of years prior to 
the treaty;" and that the dominion of Russia having passed to the United 
States, “all the waters within the boundary set forth in this treaty to the 
western end of the Aleutian Archipelago and chain of islands are to be 
considered as comprised within the waters of Alaska, and all the penalties 
prescribed by law against the killing of fur-bearing animals must there
fore attach against any violation of law within the limits before described." 
The report of the charge in the Sitka newspaper of September 4, 1886, 
which was quoted by Lord Iddesleigh, appears to have been correct.

2S. Ex. Doc. 106, 50 Cong. 2 sess. 49.
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Condemnation of 
Vessels.

seizures were made by the United States revenue cutter Rich
ard Rush, and that the names of the vessels were the Grace, 
Dolphin, and W. P. Say ward. Other seizures also were made.

On the 11th of October 1887 Judge Dawson 
filed an elaborate opinion in the cases of the 
Grace, Dolphin, and certain other vessels, all 

of which he declared to be forfeited. In this opinion he said 
that the issue presented involved “ an examination of a most 
pertinent and critical question of international law,” and that 
it would be u necessary to ascertain, first, the right of the 
Imperial Government of Russia to the Behring Sea anterior 
to the treaty of March 30,1867.” u For information upon this 
subject,” he remarked, “I am largely indebted to Mr. N. L. 
Jeffries for a collection and citation of authorities, and his
torical events, and for the want of books at my command 
upon this question, I am compelled to rely for historical facts 
upon his carefully prepared brief.”1 The brief in question 
was devoted to the maintenance of the claim of mare clausum, 
and Judge Dawson, after reviewing and adopting the various 
arguments advanced in it, reached the same conclusion as 
that at which he had arrived in the cases previously decided 
by him.2 3

On the 29th of September 1887 the British 
minister, referring to Mr. Bayard’s note of theNon-Execution of 

Orders of Release.
3d of the preceding February, inquired the 

reason for the delay in the release of the Carolena, Onward, 
and Thornton, the first vessels that were seized, saying that 
Her Majesty’s government had been officially informed that 
they had not been discharged. In response to an inquiry on 
the subject, Mr. Bayard was informed by Mr. Garland, then 
Attorney-General of the United States, on the 12th of October, 
that he had just received a letter from the marshal of the United 
States at Sitka, in which the latter said that the telegraphic 
order of the 26th of the preceding January, directing the ves
sels to be released, “had been thought to be not genuine, and 
had not been acted upon.” Mr. Garland stated that he had 
again telegraphed to the marshal, directing the execution of 
the order of release/5

1 The title of the brief is “The Dominion of Behring Sea/7 It is dated 
at Washington, January 12, 1887, and is signed “N. L. Jeffries, Atty. for 
the Alaska Com. Co.” It seems that there was also a brief prepared in the 
Attorney-General’s office. (N. Am. Rev. CLXI. (1895), 694.)

2 Case of the United States, Appendix 1.115-121, Fur-Seal Arbitration, II.
3 S. Ex. Doc. 106, 50 Cong. 2 sess. 56.
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On tlie 19th of August 1887 Mr. Bayard ad- 
Proposai for Protec- qresseq to the ministers of the United States

by^oint^ction^8 France, Germany, Great Britain, Japan, 
Bussia, and Sweden and Norway an instruc

tion directing them to request the governments to which they 
were respectively accredited to cooperate with the United 
States “ for the better protection of the tur-seal fisheries in 
Behring Sea.” Mr. Bayard said:

u Without raising any question as to the exceptional meas
ures which the peculiar character of the property in question 
might justify this government in taking, and without reference 
to any exceptional marine jurisdiction that might properly be 
claimed for that end, it is deemed advisable—and 1 am in
structed by the President so to inform you—to attain the 
desired ends by international cooperation. It is well known 
that the unregulated and indiscriminate killing of seals in 
many parts of the world has driven them from place to place, 
and, by breaking up their habitual resorts, has greatly reduced 
their number. Under these circumstances, and in view of the 
common interest of all nations in preventing the indiscriminate 
destruction and consequent extermination of an animal which 
contributes so importantly to the commercial wealth and gen
eral use of mankind, you are hereby instructed to draw the 
attention of the government to which you are accredited to 
the subject, and to invite it to enter into such an arrangement 
with the Government of the United States as will prevent the 
citizens of either country from killing seals in Behring Sea at 
such times and places, and by such methods as at present are 
pursued, and which‘threaten the speedy exterminatian of those 
animals and consequent serious loss to mankind.”1

The French Government, while adverting to 
Responses of Foreign ^ fact that there were not many French

• ' ships engaged in the seal fisheries, expressed
a willingness to consider a draft of a convention for the pur
pose indicated by Mr. Bayard.2 The Government, of Japan 
expressed anxiety to enter into an arrangement which should 
provide for the protection not only of the fur seals in Behring 
Sea, but also of the sea otter and fur seals on the coasts of 
Japan.3 The Government of Bussia expressed its concurrence 
in Mr. Bayard’s views, saying that it had for a long time been 
considering what means could be taken to remedy a state of 
things which was prejudicial not only to commerce and rev-

1 S. Ex. Doc. 106,50 Cong. 2 sess. 84.
2Id. 85.
3 Id. 107.
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enue, but also to the well-being and even to the existence of 
its people in the extreme northeast.3 Pursuant to the sugges
tion of Mr. Bayard, the Russian ambassador at London was 
instructed to put himself in communication with the minister 
of the United States at that capital, with a view to promote 
the common object of the two governments.

On the part of Great Britain, Lord Salis- 
Great Britain’s ^ury promptly acquiesced iii the proposal of 

Response. Bayard for cooperative action, and sug
gested to Mr. Phelps, then minister of the United States in 
London, that he should obtain from his government and sub
mit to him a sketch of a system of regulations which would be 
adequate for the purpose sought to be attained.

Such a sketch Mr. Bayard sent to Mr. Phelps 
Bayard’s Pro- on ^he 7th of February 1888. In it he pro

posed, as the only way to obviate the destruc
tion of the fur seals in Behring Sea, that the 

United States, Great Britain, and other interested powers 
should “ take concerted action to prevent their citizens or sub-

Mr,
posals for an Ar
rangement.

jects from killing fur seals with firearms, or other destructive 
weapons, north of 50° of north latitude, and between 160° of 
longitude west and 170° of longitude east from Greenwich, 
during the period intervening between April 15 and Novem
ber 1.” The grounds of this proposal Mr. Bayard set forth as 
follows:

“All those who have made a study of the seals in Behring 
Sea are agreed that, on an average, from five to sis months— 
that is to say, from the middle or toward the end of spring till 
the middle or end of October—are spent by them m those 
waters in breeding and in rearing their young. During this 
time they have their rookeries on the islands of St. Paul and 
St. George, which constitute the Pribilof group and belong to 
the United States, and on the Commander Islands, which 
belong to Russia. But the number of animals resorting to the 
latter group is small in comparison with that resorting to the 
former. The rest of the year they are supposed to spend in 
the open sea south of the Aleutian Islands.

u Their migration northward, which has been stated as tak
ing place during the spring and till the middle of June, is 
made through the numerous passes in the long chain of the 
Aleutian Islands, above which the courses of their travel con
verge chiefly to the Pribilof group. During this migration the 
female seals are so advanced in pregnancy that they generally

aS. Ex. Doc. 106, 50 Cong. 2 sess. 116.
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give birth to their young, which are commonly called pups, 
within two weeks after reaching the rookeries. Between tbe 
time of the birth of the pups and of the migration of the 
seals from the islands in the autumn the females are occupied 
in suckling their young; and by far the largest part of the 
seals found at a distance from the islands in Behring Sea dur
ing the summer and early autumn are females in search of 
food, which is made doubly necessary to enable them to suckle 
their young as well as to support a condition of renewed preg
nancy, which begins in a week or a little more after their 
delivery.

“The male seals, or bulls, as they are commonly called, 
require little food while on the islands, where they remain 
guarding their harems, watching the rookeries, and sustaining 
existence on the large amount of blubber which they have 
secreted beneath their skins and which is gradually absorbed 
daring the five or six succeeding mouths.

“ Moreover, it is impossible to distinguish the male from the 
female seals in the water, or pregnant females from those that 
are not so. When the animals are killed in the water with 
firearms many sink at once and are never recovered, and some 
authorities state that not more than one out of three of those 
so slaughtered is ever secured. This may, however, be an 
overestimate of the number lost.

aIt is thus apparent that to permit the destruction of the 
seabs by the use ot firearms, nets, or other mischievous means 
m Behring Sea would result in the speedy extermination of the 
race. There appears to be no difference of opinion on this sub
ject among experts. And the fact is so clearly and forcibly 
stated in the report of the inspector of fisheries for British 
Columbia of the 31st of December 1886 that I will quote 
therefrom the following pertinent passage:

“‘There were killed this year, so far, from 40,000 to 50,000 
lur seals, which have been taken by schooners from San Fran
cisco and Victoria. Tbe greater number were killed in Behring 
Sea, and were nearly all cows or female seals. This enormous 
catch, with the increase which will take place when the vessels 
fitting up every year are ready, will, I am afraid, soon deplete 
our fur-seal fishery, and it is a great pity that such a valuable 
industry could not in some way be protected.’1

# * # “ prevent the killing within a marine belt of 40
or 50 miles from the islands during that period would be inef
fectual as a preservative measure. This would clearly be so 
during the approach of the seals to the islands. And after 
their arrival there such a limit of protection would also be in
sufficient, since the rapid progress of the seals through the 
water enables them to go great distances from the islands in 
so short a time that it has been calculated that an ordinary

1 Report of Thomas Mowat, inspector of fisheries for British 
Canadian Sessional Papers, vol. 15, No. 16; 268: Ottawa, 1887. Columbia,
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seal could go to the Aleutian Islands and back, in all a distance 
of 300 or 400 miles, in less than two days.

“On the Pribilof Islands themselves, where the killing is at 
present under the direction of the Alaska Commercial Company, 
which by the terms of its contract is not permitted to take over
100,000 skins a year, no females, pups, or old bulls are ever 
killed, and thus the breeding of the animals is not interfered 
with. The old bulls are the first to reach the islands, where 
they await the coming of the females. As the young bulls 
arrive they are driven away by the old bulls to the sandy part 
of the islands, by themselves. And these are the animals that 
are driven inland and there killed by clubbing, so that the 
skins are not perforated, and discrimination is exercised in 
each case.

“That the extermination of the fur seals must soon take place 
unless they are protected from destruction in Behring Sea is 
•shown by the fate of the animal in other parts of the world, m 
the absence of concerted action among the nations interested 
for its preservation. Formerly many thousands of seals were 
obtained annually from the South Pacific Islands, and from the 
coasts of Chile and South Africa. They were also common in 
the Falkland Islands and the adjacent seas. But in those 
islands, where hundreds of thousands of skins were formerly 
obtained, there have been taken, according to the best statis
tics, since 1880, less than 1,500 skins. In some places the indis
criminate slaughter, especially by use of firearms, has in a few 
years resulted in completely breaking up extensive rookeries.

“At the present time it is estimated that out of an aggregate 
yearly yield of 185,000 seals from all parts of the globe, over
130,000, or more than two-thirds, are obtained from the rook
eries on the American and Russian islands in Behring Sea. 
Of the remainder, the larger part are taken in Behring Sea, 
although such taking, at least on such a scale, in that quarter 
is a comparatively recent thing. But if the killing of the fur 
seal there with firearms, nets, and other destructive implements 
were permitted, hunters would abandon other and exhausted 
places of pursuit for the more productive field of Behring Sea, 
where extermination of this valuable auimal would also rapidly 
ensue. .

“It is manifestly for the interests of all nations that so 
deplorable a thing should not be allowed to occur. As has 
already been stated, on the Pribilof Islands this Government 
strictly limits the number of seals that may be killed under 
its own lease to an American company; and citizens of the 
United States have, during the past year, been arrested and 
ten American vessels seized for killing fur seals in Behring Sea.

“England, however, has an especially great interest in this 
matter, in addition to that which she must feel in preventing 
the extermination of an animal which contributes so much to 
the gain and comfort of her people. Uearly all undressed fur- 
seal skins are sent to London, where they are dressed and dyed



for the market, and where many of them are sold. It is stated 
that at least 10,000 people in that city find profitable employ
ment in this work; far more than the total number of people en 
gaged in hunting the fur seal in every part of the world. At 
the Pribilof Islands it is believed that there are not more than 
400 persons so engaged; at Commander Islands, not more 
than 300; in the Northwest coast fishery, not more than 525 
Indian hunters and 100 whites; and in the Cape Horn fishery, 
not more than 400 persons, of whom perhaps 300 are Chileans. 
Great Britain, therefore, in co-operating with the United 
States to prevent the destruction of fur seals in Behring Sea 
would also be perpetuating an extensive and valuable industry 
in which her own citizens have the most lucrative share.

“I inclose for your information copy of a memorandum on 
the fur-seal fisheries of the world, prepared by Mr. A. Howard 
Clark, in response to a request made by this Department to 
the United States Fish Commissioner. I inclose also, for your 
further information, copy of a letter to me, dated December 
3d last, from Mr. Henry W. Elliott, who has spent much time 
in Alaska, engaged in the study of seal life, upon which he is 
well known as an authority. I desire to call your especial 
attention to what is said by Mr. Elliott in respect to the new 
method of catching the seals with nets.

“As the subject of this dispatch is one of great importance 
and of immediate urgency, I will ask that you give it as early 
attention as possible.”1

Mr. Phelps at once presented to Lord Salisbury a copy of 
these instructions and arranged for an interview with the 
Russian ambassador; and on the 25th of February he reported 
that Lord Salisbury had assented to the proposition to estab
lish by mutual arrangement “ a close time for fur seals, between 
April 15 and November 1, and between 1G0° of longitude west 
and 170° of longitude east, in the Behring Sea,” and that his 
lordship would join the United States Government in any pre
ventive measures which it might be thought best to adopt, by 
orders issued to the naval vessels of the respective governments 
in that region.2 Mr. Phelps also reported that the Russian 
ambassador concurred, so far as his personal opinion was con
cerned, in the propriety of the proposed measures, and had 
promised immediately to communicate with his government in 
regard to them.

On the 2d of March 1888 Mr. Bayard, in response to an 
inquiry as to the manner in which it was proposed to carry 
out the regulations for the protection of the seals, and as to
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whether legislation by Congress would be necessary for that 
purpose, stated that whether legislation would be required 
would depend much upon the character ol the regulations, but 
that it was probable legislation would be needed. The man
ner of protecting the seals would, he said, also depend upon 
the kind of arrangement which might be concluded. As the 
matter appeared to the Government of the United States, the 
commerce carried on in and about Behring Sea was so limited 
iu variety and extent that the efitort to protect the seals need 
not be complicated by considerations which were of great 
importance in highways of commerce, and which rendered the 
interference by the officers of one government with the mer
chant vessels of another on the high seas inadmissible. In 
this relation Mr. Bayard referred to the treaty between the 
United States and Great Britain concluded April 7, 1862, for 
the suppression of the slave trade by the joint policing of cer
tain seas by the naval vessels of the contracting parties; but 
in the present case he did not deem it necessary that the per
formance of police duty should be by the naval vessels of the 
contracting parties. As to persons charged with violating 
the proposed regulations, provision might, he said, be made 
for handing them over for trial to the courts of their own coun
try. For such procedure he found a precedent in the treaty 
signed at The Hague on May 6,1882, for the regulation of the 
police of the North Sea fisheries.1

During the month of April Mr. Henry White, 
Negotiations in Lon- secretary 0f the legation of the United States, 

don' acting as charge d’affaires in the temporary
absence of Mr. Phelps, held several interviews at the foreign 
office with Lord Salisbury and M. De Staal, the Russian am
bassador. The latter expressed the wish of his government 
for the extension of any regulations which might be agreed 
upon for Behring Sea to the Sea of Okhotsk, or at least to that 
portion of it in which Robben Island is situated. The United 
States assented to*this proposal. M. De Staal also urged that 
measures be taken to prohibit the importation by merchant 
vessels into the seal-protected area, for sale therein, of alcoholic 
drinks, firearms, gunpowder, and dynamite. In regard to the 
latter proposal Mr. White reported that Lord Salisbury ex
pressed no opinion, but that, with a view to meet the Russian 
Government’s wishes respecting the waters surrounding Rob-

~ ~~s. Ex. Doc. 106, 50 Cong. 2 sess. 97,



782 INTERNATIONAL ARBITRATIONS.

ben Island, his lordship suggested that, besides the whole of 
Behring Sea, those portions of the Sea of Okhotsk and of the 
Pacific Ocean that lie north of the forty-seventh degree of north 
latitude should be included in the proposed arrangement. His 
lordship further intimated that the period proposed by the 
United States for a close time (April 15 to November 1) might 
interfere with trade longer than was absolutely necessary for 
the protection of the seals, and suggested October 1 as the 
termination of the period of seal protection. These subjects 
were discussed at an interview of the 16th of April, and Mr. 
White, in concluding his report of the conversation, stated that 
Lord Salisbury had promised to have a draft of a convention 
prepared for submission to the Russian ambassador and him
self.1 Mr. Bayard deemed it advisable to take the 15th of 
October instead of October 1 as the end of the close season, 
though he considered the 1st of November safer than either. 
The restriction of the sale of firearms and liquor he thought 
it preferable to regulate by a separate convention.2
Suspension of Nego- th® fth °f JuUe1888 Mr' WMte sported

tiations. 0Q tlie of tlie preceding month he
had called with the liussian ambassador at the 

foreign office for the purpose of discussing with Lord Salis
bury the terms of the proposed convention, and that his lord
ship had just received a communication from the Canadian 
Government stating that a memorandum on the subject would 
shortly be forwarded to London, and expressing the hope that, 
pending the arrival of that document, no further steps would 
be taken in the matter by Her Majesty’s goverinent. Mr. 
White said that he had since inquired several times whether 
the communication had been received, but it had not yet come 
to hand, and Lord Salisbury felt bound to await the Canadian 
memorandum before proceeding to draft the convention.

Suggestion of Mr Th® D®Xt lep0rt fr0m tl,e leg»tion 0“ the 
Phelps. subject was made by Mr. Phelps. It bears 

date the 12th of September. In this report 
Mr. Phelps stated that he had had an interview with Lord 
Salisbury on the 13th of August, one of the objects of which 
was to urge the completion of the convention between the 
United States, Great Britain, and Russia for the protection of

1 S. Ex. Doc. 106, 50 Cong. 2 sess. 100.
2 Id. 100-101.
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the far seals. This convention had, said Mr. Phelps, “been 
virtually agreed on verbally, except in its details,” but the 
consideration of it had been suspended at tbe request of the 
Canadian G overnment; and he expressed the opinion that the 
British Government would not execute it without the concur
rence of Canada, and that the concurrence of Canada could 
not reasonably be expected. Mr. Phelps continued:

“Under these circumstances the Government of the United 
States must, in my opinion, either submit to have these valua
ble fisheries destroyed or must take measures to prevent their 
destruction by capturing the vessels employed in it. Between 
these alternatives it does not appear to me there should be the 
slightest hesitation. Much learning has been expended upon 
the discussion of the abstract question of the right of mare 
clausum. I do not conceive it to be applicable to the present 
case. Here is a valuable fishery, and a large and, if properly 
managed, permanent industry, the property of the nations on 
whose shores it is carried on. It is proposed by the colony of 
a foreign nation, in defiance of the joint remonstrance of all the 
countries interested, to destroy this business by the indiscrimi
nate slaughter and extermination of the animals in question, in 
the open neighboring sea, during the period of gestation, when 
the common dictates of humanity ought to protect them, were 
there no interest at all involved. And it is suggested that we 
are prevented from defending ourselves against such depreda
tions because the sea at a certain distance from the coast is free. 
The same line of argument would take under its protection 
piracy and the slave trade, when prosecuted in the open sea, 
or would justify one nation in destroying the commerce of 
another by placing dangerous obstructions and derelicts in the 
open sea near its coasts. There are many things that cannot 
be allowed to be done on the open sea with impunity, and 
against which every sea is mare clausum. And the right of 
self defense as to person and property prevails there as fully 
as elsewhere. If the fish upon the Ganadian coasts could be 
destroyed by scattering poison in the open sea adjacent, with 
some small profit to those engaged in it, would Canada, upon 
the just principles of international law, be held defenseless in 
such a case^ Yet that process would be no more destructive, 
inhuman, and wanton than this. If precedents are want
ing for a defense so necessary and so proper it is because 
precedents for such a course of conduct are likewise unknown. 
The best international law has arisen from precedents that 
have been established when the just occasion for them arose, 
undeterred by the discussion of abstract and inadequate 
rules.” 1

1 Case of the United States, Appendix I, 181-183, Fur Seal Arbitration, II.



784 INTERNATIONAL ARBITRATIONS.

It thus came about that the negotiations, 
Circumstances under which seemed at one time practically couclud-

tions were Sus- e(^’ *'m adoption of cooperative measures 
pended. f(,r the protection of the fur seals in Behring

Sea, were suspended. There are certain facts 
that may not be destitute of significance iu this relation. On 
the 15th of February 1888 a treaty was signed at Washington 
by Mr. Bayard, William L. Putnam, and James B. An gel 1, on 
the part of the United States, and by Joseph Chamberlain, Sir 
Charles Tupper, and Sir L. S. Sackville West, on the part of 
Great Britain, for the adjustment and regulation of the various 
questions long pending between the two countries in relation 
to the fisheries adjacent to the eastern coasts of British North 
America. This treaty was duly submitted to the Senate, and 
on the 7th of May the Committee on Foreign Relations, to 
whom it. was referred, reported it adversely.1 It was on the 
20th of April that Mr. White reported Lord Salisbury’s promise 
to have a draft of a convention prepared to carry into effect
the proposals of the United States for the protection of the 
fur seals. On the 16th of May Lord Salisbury, as Mr. White 
reported, “had just received a communication from the Cana
dian government,” asking that the matter be postponed.
„ , . Iu 1888 no seizures were made in Behring

in 1889. kea, anc* diplomatic discussion rested till 
tlie 24th of August 1889, when Mr. Edwardes, 

British charge d’affaires ad interim, addressed a note to Mr. 
Blaine, who had then become Secretary of State, in relation 
to repeated rumors that had lately reached Her Majesty’s 
government, to the effect that United States cruisers had 
u stopped, searched, and even seized British vessels in Behring 
Sea outside of the three-mile limit from the nearest land.” 
Mr. Edwardes said he was instructed by the Marquis of 
Salisbury to inquire whether the United States Government 
was in possession of similar information, and further to ask 
that stringent instructions might be sent out, at the earliest 
moment, with a view to prevent the possibility of such occur
rences taking place. Lord Salisbury had, Mr. Edwardes 
stated, also desired him to say that Sir Julian Pauncefote, 
Her Majesty’s minister, would be prepared on his return to 
Washington in the autumn to discuss the whole question, and

j I be report ot tbe committee Avas published, as was also a minority 
report. .
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that a settlement could not but be hindered by any measures 
of force which might be resorted to by the United States. 
Mr. Blaine immediately replied “ that the same rumors, prob
ably based on truth/7 had reached the Government of the 
United States, but that there had been no official communi
cation received on the subject. It was, he said, the earnest 
desire of the President to have such an adjustment as should 
remove all possible ground of misunderstanding concerning 
existing troubles in Behring Sea, and the President believed 
that the responsibility for delay in the adjustment could not 
properly be charged to the United States. Mr. Blaine said it 
gave him pleasure to assure Mr. Edwardes that the Govern
ment of the United States would endeavor to be prepared for 
the discussion with Sir Julian Pauncefote, and that, in the 
opinion of the President, the points at issue between the two 
governments were capable of prompt adjustment on a basis 
entirely honorable to both.

Subsequently to this correspondence Mr. Edwardes left at 
the Department of State two communications from the Mar
quis of Salisbury, both dated the 2d of October 1889. In one of 
them his lordship, referring to the previous negotiations for 
a convention, observed that they “were suspended for a time 
in consequence of objections raised by the Dominion of Can
ada and of doubts thrown on the physical data on which any 
restrictive legislation must have been based/7 but that Her 
Majesty7s government were “fully sensible of the importance 
of this question and of the great value which will attach to an 
international agreement in respect to it/7 and that Her Maj
esty^ representative would “ be furnished with the requisite 
instructions in case the Secretary of State should be willing 
to euter upon the discussion.77 In the other communication 
Lord Salisbury protested against the fresh seizures on the 
ground that they were wholly unjustified by international 
law.

These communications were answered by 
Positions of Mr. Mr# p>iajne on tRe 22d of January 1890. In

aine’ this reply Mr. Blaine took the ground that 
“the Canadian vessels arrested and detained in the Behring 
Sea were engaged in a pursuit that was in itself contra bonos 
mores, a pursuit which of necessity involves a serious and 
permanent injury to the rights of the Government and people 
of the United States.77 To establish this ground, it was not 
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necessary, lie said, “to argue the question of the extent and 
nature of the sovereignty of this Government over the waters 
of the Behring Sea,” or “to define the powers and privileges 
ceded by His Imperial Majesty the Emperor of Bussia in the 
treaty by which the Alaskan territory was transferred to the 
United States.” It could not be unknown to Her Majesty’s 
government that one of the most valuable sources of revenue 
from the Alaskan possessions was the fur-seal fisheries of 
Behring Sea. “Those fisheries had,” said Mr. Blaine, “been 
exclusively controlled by the Government of Bussia, without 
interference or without question, from their original discovery 
until the cession of Alaska to the United States in 1867,” and in 
like manner by the Government of the United States from 1867 
to 1886, when “certain Canadian vessels asserted their right 
to enter, and by their ruthless course to destroy the fisheries” 
and with them “the resulting industries” which were so valu
able. The Government of the United States at once proceeded 
to check this movement, and it was, Mr. Blaine declared, a 
cause of “unfeigned surprise” that Her Majesty’s government 
should immediately interfere to defend, and encourage by de
fending, the course of the Canadians “in disturbing an indus
try which had been carefully developed for more than ninety 
years under the flags of Bussia and the United States.” So 
great had been the injury from this irregular and destructive 
slaughter in the open waters of Behring Sea, that the Govern
ment of the United States had been compelled to reduce the 
number of seals allowed to be taken on the islands from 100,000 
to 60,000 annually. It was doubtful, said Mr. Blaine, whether 
Her Majesty’s government would abide by the three-mile rule, 
on which it was sought to defend the Canadian sealers, if an 
attempt were made to interfere with the pearl fisheries of 
Ceylon, which extended more than twenty miles from the shore 
line, which were enjoyed by England without molestation, 
and which Her Majesty’s government felt authorized to sell 
the right to engage in, from year to year, to the highest bid
der; nor was it credible that destructive modes of fishing on 
the Grand Banks of Newfoundland, by the explosion of dyna
mite or giant powder, would be justified or even permitted by 
Great Britain on the plea that the vicious acts were committed 
more than three miles from shore. Why were not the two cases 
parallel? The Canadian vessels were engaged iu the taking 
of fur seals in a manner that insured the extermination of the

786 INTERNATIONAL ARBITRATIONS.
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species, in order that “ temporary and immoral gain” might 
be acquired by a few persons. “The law of the. sea,?? con
tinued Mr. Blaine, “is not lawlessness.” One step beyond 
the protection of acts which were immoral in themselves and 
which inevitably tended to results against the interests and 
welfare of mankind, and piracy would find its justification. 
The forcible resistance to which the United States was con
strained in Behring Sea was, declared Mr, Blaine, in the 
President’s judgment, “demanded not only by the necessity 
of defending the traditional and long-established rights of 
the United States, but also the rights of good government 
and of good morals the world over.” The President was 
persuaded that “all friendly nations” would “concede to 
the United States the same rights and privileges on the lands 
and in the waters of Alaska which the same friendly nations 
always conceded to the Empire of Bussia.”1 .

During the months of March and April 1890 
Negotiations at severa| conferences were held at Washington 

Washington. between Mr. Blaine, M. De Struve, the Bussian 
minister; Sir Julian Pauncefote, and Mr. Charles H. Tupper, 
minister of marine and fisheries of Canada, on the subject of a 
joint arrangement, but no agreement was reached. On the 1st 
of March Mr. Blaine communicated to Sir Julian Pauncefote 
“a large mass of evidence” to show that “the killing of seals 
in the open sea tends certainly and rapidly to the extermina
tion of the species.” On the 9th of March Sir Julian com
municated to Mr. Blaine in reply a memorandum prepared by 
Mr. Tupper, to which was appended a note by Mr. George M. 
Dawson, assistant director of the geological survey of Canada. 
In this memorandum it was maintained that, while the indis
criminate slaughter of seals on the rookeries was most injuri
ous to seal life, no instance could be found where a rookery 
had ever been destroyed, depleted, or even injured by the 
killing of seals at sea only; and it was also maintained that, 
though Mr. Blaine had contended that the seals in the waters 
of Behring Sea were undisturbed until 1886, “extraordinary 
slaughter” occurred there prior to 1870, and that pelagic seal
ing had since been carried on without interference till the 
seizures were made iu 1886. In support of this asseveration 
various reports of agents of the United States from 1870 to 1886

1 Mr. Blaine to Sir Julian Pauncefote, January 22, 1890, For. Eel. 1890, 
366-370.
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were cited. The memorandum contended that little danger 
was to be apprehended from pelagic sealing.1

On the 29th of April 1890 Sir Julian Paunce- 
sir Julian Paunce- fote, in response to an invitation from Mr.

fote’s Proposal of Biaine to submit a counter proposal to that
L^erts^ncUMtf mac*e ^ United States two years previ-
dus Vivendi. ously, presented to the latter a draft of a con

vention between Great Britain, Bussia, and the 
United States, in relation to the fur-seal fishery in Behring Sea, 
the Sea of Okhotsk, and the adjacent waters. In view of the 
fact that there was a difference of opinion as to the measures 
required for the protection of the fur seals, the draft pro
posed the appointment of a mixed commission of experts, who 
should, within two years from the date of the convention, 
investigate and report upon the questions: (1) Whether regu
lations properly enforced on the various breeding islands and 
the territorial waters surrounding them were sufficient for the 
preservation of the fur-seal species'? (2) If not, how far from 
the islands was it necessary that such regulations should be 
enforced'? (3) What such regulations should in either case 
provide*? (4) If a close season was required on the breeding 
islands and territorial waters, what months should it embrace*?
(5) If a close season was necessary outside of the breeding 
islands as well, what extent of waters and what period or 
periods sliouldit cover? In case the contracting parties should, 
after receiving the commissioners’ report or reports, be unable 
to agree on regulations, it was proposed to refer the questions 
in difference to the arbitration of an impartial government. It 
was further proposed that, pending the report of the commis
sion, and for six months after its date, the contracting parties 
should put in force certain provisional regulations. The sub
stance of these provisional regulations was that a line, to be 
called the “Seal fishery line,” should be drawn from Point 
Anival, in the Sea of Okhotsk, to the point of intersection of 
the fiftieth parallel of north latitude with the one hundred and 
sixtieth meridian of longitude east from Greenwich, thence 
eastward along the fiftieth parallel to its point of intersection 
with the one hundred and sixtieth meridian of longitude west 
from Greenwich; that the citizens and subjects of the contract
ing parties should be prohibited from taking seals by land or 
sea north of that line from the 1st of May to the 30th of June,

1 For. Rel. 1890, 382-407.
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and from the 1st of October to the 30th of December, that, 
during the intervening period, in order to prevent the raiding 
of the breeding islands, vessels engaged in the fur-seal fishery 
should be prohibited from approaching such islands within a 
radius of ten miles; that vessels found engaged in the fur-seal 
fishery contrary to the prohibitions of the convention should be 
liable to confiscation, and their masters and crews to fine and 
imprisonment; that every offending vessel or person might be 
seized and detained by the naval or other duly commissioned 
officers of any of the high contracting parties, but that they 
should be handed over as soon as practicable to the authorities 
of the nation to which they respectively belonged, for trial and 
punishment.1

. . On the 11th of May Sir Julian Pauncefote,
^Proposal ^ a^er an interview with Mr. Blaine, reported 

to his government that the latter would within 
a week send a communication in which he would explain why 
the United States could not accept the draft in its original 
form, though he thought a basis of arrangement was offered 
by the proposal. On the 22d of May, however, a statement 
appeared in the newspapers to the effect that it had been 
decided at a meeting of the Cabinet to reject the proposal, and 
that instructions had been issued to the United States revenue 
cutter Bear to arrest pelagic sealers in Behring Sea. Sir 
Julian Pauncefote personally remonstrated against the publi
cation of the statement in the press before any response had 
been made to the pending proposal and against the issuance 
of such instructions while negotiations were in progress. Mr. 
Blaine did not deny the truth of the statement, but replied 
that the press could not be controlled; that an answer to the 
proposal had been delayed in order to return a joint reply 
with Russia, and that the draft convention was quite inade
quate to the necessities of the case. He especially protested 
against that part of the draft which contemplated the pre
scription of regulations on land, and explained that his former 
expression of opinion that the draft offered a basis of negotia
tion by saying that he then had in mind the question of arbi
tration.2 On the following day Sir Julian addressed to Mr. 
Blaine a formal note, in which he referred to the statement in 
the newspapers, and said that, as it had been confirmed by

LFor Rel. 1890, 410-417.
2Case of Great Britain, Fur Seal Arbitration, V. 515-516.
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Mr. Blaine on the preceding day, he was instructed by Lord 
Salisbury to state that a formal protest by Her Majesty’s gov
ernment against any such interference with British vessels 
would be forwarded without delay. On the 29th of May Mr. 
Blaine replied that he was instructed by the President uto pro
test against the course of the British Government in author
izing, encouraging, and protecting vessels which are not only 
interfering with American rights in the Behring Sea, but 
which are doing violence as well to the rights of the civilized 
world.” Mr. Blaine declared that prior to April 23,1888, Lord 
Salisbury had uin every form of speech assented to the neces
sity of a close season for the protection of the seals,” and that 
the “change of policy made by Her Majesty’s government” 
in offering instead a mixed commission of experts to determine 
the questions at issue, and in the mean time a limited zone of 
protection around the islands, was, in the President’s belief, 
the cause of all the differences that had followed. Neverthe
less, he said that he was instructed by the President to state 
that, while the proposal of April 29 for a convention could not 
be accepted, the United States would continue negotiations in 
the hope of reaching an agreement that might conduce to a 
good understanding and leave no cause for future dispute, and 
to propose that, as it was too late to conclude the negotiation 
in time to apply its results to the current season, Her Majesty’s 
government agree not to permit British vessels to enter Beh
ring Sea during that season, in order that time might be 
secured for negotiation without the risk of its disturbance by 
untoward events.1

On the 2d of June Mr. Blaine again wrot'e t(i 
Formal Protest gjr juiiau Pauncefote, stating that he had haa 

Against Further a pr0i011gec[ interview with the President in 
’ relation to the fur-seal question, and that as

an arbitration could not be concluded in time for the pending 
season the President most anxiously desired to know “whether 
Lord Salisbury, in order to promote a friendly solution of the 
question, will make for a single season the regulation which in 
1888 he offered to make permanent.”2 Beplying to this inquiry, 
Sir Julian Pauncefote, in a note of the following day, said he 
had no doubt that the words used by Mr. Blaine had reference 
“to the proposal of the United States that British sealing ves

1 For. Tel. 1890, 424-429.
2 Id. 429.



FUR SEAL ARBITRATION. 791

sels should be entirely excluded from the Behring Sea during 
the seal fishery season.” He should not, he said, attempt to 
discuss whether what took place “\n the course of the abortive 
negotiations of 1888 ” amounted to an offer on the part of Lord 
Salisbury “ to make such a regulation permanent;” but it would 
suffice for his present purpose to state that further examina
tion of the question had satisfied his lordship, “that such an 
extreme measure as that proposed in 1888 goes far beyond the 
requirements of the case.” Her Majesty’s government were, 
said Sir Julian Pauncefote, willing to adopt all measures which 
should be satisfactorily proved to be necessary for the preserva
tion of the fur-seal species, and to enforce such measures on 
British subjects by proper legislation; but they were not pre
pared to agree to such a regulation as that which had been 
suggested in 1888, for the pending season, since, apart from 
other considerations, there would be no legal power to enforce 
its observance on British subjects and British vessels. To this 
note Mr. Blaine replied on the 4th of June, maintaining that 
the most extreme measure proposed in 1888 came from Lord 
Salisbury himself, and that a larger measure of protection 
tlian that which had lately been offered by Great Britain was 
requisite. He declared that the President sincerely regretted 
“that his considerate and most friendly proposal for adjust
ment of all troubles connected with the Behring Sea should 
be so promptly rejected.”1 On the 6th of June Sir Julian 
Pauncefote wrote that, pending further instructions, he would 
abstain from pursuing the discussion on the various points 
with which Mr. Blaine’s last note dwelt, and would only 
observe that, as regarded the sufficiency or insufficiency of the 
ten-mile radius which he had proposed on behalf of his govern
ment, no opportunity was afforded him of discussing the ques
tion “before the proposals of Her Majesty’s government were 
summarily rejected.”2

On the 9th of June Sir Julian Pauncefote communicated 
to Mr. Blaine an extract from a telegram which he had just 
received from the Marquis of Salisbury, in which the latter 
expressed regret that the Presiden t should think him wanting 
in conciliation, but observed that he could not refrain from 
thinking that the President did not appreciate the difficulty 
arising from the law of England. It was, said Lord Salisbury,

1 For. Rel. 1890, 430-432.
Hd. 432.
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entirely beyond the power of Her Majesty’s government to 
exclude British or Canadian ships from any portion of the high 
seas, “even for an hour, without legislative sanction.”1 Mr. 
Blaine then suggested that Lord Salisbury might “by public 
proclamation simply request that vessels sailing under the 
British flag should abstain from entering the Behring Sea for 
the present season.”2 Sir Julian Pauncefote cabled this sug
gestion to Lord Salisbury, but again pressed for an assurance 
that British vessels would not be interfered with in Behring 
Sea while negotiations continued; and on the 14th of June, 
having failed up to that time to obtain such an assurance, and 
having learned from statements in the public press and other 
sources that the revenue cutters Rush and Corwin were about 
to be dispatched to Behring Sea, he communicated to Mr. 
Blaine the formal protest of his government against the renewal 
by the United States of “acts of interference Avith British ves
sels navigating outside the territorial waters of the United 
States.” The protest concluded with the declaration “ that Her 
Britannic Majesty’s government must hold the Government of 
the United States responsible for the consequences that may 
ensue from acts which are contrary to the established principles 
of international law.”3

On the 27th of June Sir Julian Pauncefote
C° osedb”Lonfsal communicate<i to Mr. Blaine the formal reply

iabury,y ” * the Marquis of Salisbury to the suggestion
that he should issue a proclamation requesting 

British vessels to abstain from entering Behring Sea. Lord 
Salisbury’s answer was that such action presented constitu
tional difficulties which would preclude Her Majesty’s govern
ment from acceding to it, except as part of a general scheme 
for the settlement of the Behring Sea controversy, and on cer
tain conditions which would justify the assumption by Her 
Majesty’s government of the grave responsibility involved in 
the proposal. These conditions were: (1) That the two gov
ernments agree forthwith to refer to arbitration the question 
of the illegality of the seizures of the British vessels engaged 
in taking seals in Behring Sea outside of territorial waters 
during the years 1886, 1887, and 1888; (2) that, pending the 
award all interference with British sealing vessels should ab-

1 For. Rel. 1890, 433. '
2Mr. Blaine to Sir Julian Pauncefote, June 11,1890, For. Rel. 1890, 433.
3For. Rel. 1890, 434-436.
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solutely cease; (3) that the United States, if the award should 
be adverse to them on the question of legal right, should com
pensate British subjects for the losses which they might 
have sustained by reason of their compliance with the British 
proclamation.1

While these negotiations were going on the 
Lord Salisbury’s Ar- discussion of questions of legal right was also 

gument on Ques- proceeding. 0u tlie 5th of Julie 1890 Sir
Julian Pauncefote left at the Department of 

State a copy of an instruction from the Marquis of Salisbury 
of May 22,1890, in answer to Mr. Blaine’s note of the 22d of 
the preceding January. With regard to the argument advanced 
in that note, Lord Salisbury said it was obvious that two ques
tions were involved: First, whether the pursuit and lulling of 
fur seals in certain parts of the open sea were, from the point 
of view of international morality, an offense contra bonos mores, 
and, secondly, whether, if such were the case, this fact justified * 
the seizure on the high seas and subsequent confiscation in 
time of peace of the private vessels of a friendly nation. De
ferring to a special message of President Tyler to Congress of 
February 27,1843, Lord Salisbury said it was an axiom of inter
national maritime law that such action was admissible only in 
the case of piracy or in pursuance of special international agree
ment. The pursuit of seals in the open sea had never been 
considered as piracy by any civilized state. Even in the case 
of the slave trade, a practice which the civilized world had 
agreed to look upon with abhorrence, the right of arresting the 
vessels of another country could be exercised only by special 
international agreement, and no one government had been 
allowed that general control of morals in this respect which 
Mr. Blaine claimed on behalf of the United States in regard to 
seal hunting. But Her Majesty’s government, said Lord Salis
bury, must also question whether the killing of seals could of 
itself be regarded as contra bonos mores, unless and until for 
special reasons it had been agreed by international arrange
ment to forbid it. Fur seals were indisputably animals feroe 
naturce, and these had universally been regarded by jurists as 
res nullius until they were caught, and no person, therefore, 
could have jiroperty in them until he had actually reduced 
them to possession by capture. As to the argument that the 
fur seal fisheries had been exclusively controlled by Russia and
’ 1For. Rel. 1890, 436.
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the United States successively down to 1886, Lord Salisbury 
quoted from the correspondence in relation to the ukase of 
1821, and from certain subsequent correspondence, to show 
that Russia had enjoyed no monopoly of the fisheries. He also 
denied that from 1867 to 1S86 the enjoyment of the seal fisheries 
by the United States was uninterrupted, and he quoted the 
reports of various officials of the United States from 1870 to 
1884 in support of this denial. As to the argument that the 
taking of seals in the open sea rapidly led to their extinction, 
he declared that the statement would admit of reply, and that 
abundant evidence could be adduced on the other side, but 
that, as it had been proposed that this question should be ex
amined by a commission of experts to be appointed by the two 
governments, it was not necessary to deal with it on the pres
ent occasion. The negotiations then in progress in Washington 
proved, lie said, the readiness of Her Majesty’s government to 
consider whether any special international agreement was nec
essary for the protection of the fur-seal industry, and in its 
absence they were unable to admit that the case put forward 
on behalf of the United States afforded any sufficient justifica
tion for the forcible action already taken against peaceable 
subjects of Her Britannic Majesty engaged in lawful operations 
on the high seas.1

To this communication Mr. Blaine replied 
Mr. Blame’s Argu- 0I1 0f june ju a note to Sir Julian

ment as to Russian -r> » , rni . , t n ~—. , . » « . . Pauncefote. This note, which is of consider -Rights m Behring 7
Sea able length, is almost wholly devoted to an ar

gument to show that the jurisdictional claim 
of Russia put forth in the ukase of 1821 was acquiesced in by 
Great Britain and the United States north of the sixtieth par
allel of north latitude. Mr. Blaine contended that the protest 
of Mr. Adams was not against the Russian claim itself, but 
against its extension southward to the fifty-first degree of 
north latitude; that the term “Continent of America,” as used 
by Mr. Adams, was employed not in the geographical sense, 
but to distinguish the territory of “ America” from the terri
tory of the “Russian possessions;” that the phrase “North
west coast” was used in two senses—one including the north
west coast of the Russian possessions, and the other merely 
the coast of America whose northern limit was the sixtieth 
parallel of north latitude, and that it was used by Mr. Adams,

1 For. Rel. 1890, 419-424.
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as well as by British statesmen at the time, in the latter sense. 
Mr. Blaine also contended that in the treaties concluded by 
the United States and Great Britain with Russia in 1824 and 
1825 there was no “ attempt at regulating or controlling, or 
even asserting an interest in, the Russian possessions and the 
Behring Sea, which lie far to the north and west ot the terri
tory which formed the basis of the contention.” He argued 
that the terms “Great Ocean,” “Pacific Ocean,” and “South 
Sea” did not include the Behring Sea. The treaties in question 
were, he contended, a practical renunciation both on the part of 
England and the United States of any rights in the waters of 
Behring Sea during the period of Russia’s sovereignty. In 
regard to the waters of that sea, he declared that the ukase of 
1821 stood unmodified, and that both the United States and 
Great Britain recognized, respected, and obeyed it. Whatever 
duty Great Britain owed to Alaska as a Russian province was 
not, he declared, changed by the mere fact of the transfer of 
sovereignty to the United States ; and in conclusion he reas
serted that no destructive intrusion by sealers into Behring 
Sea began until 1886.1

The answer of Lord Salisbury to this note 
Lord Salisbury’s An- bears date the 2d of August. In this answer 

swer and Offer of Salisbury maintained that the protest of
Arbitration. jy[r> Adams covered the whole of the extraor

dinary jurisdictional claim made in the ukase of 1821, and 
that in all the correspondence there was no reference to any 
distinctive name for Behring Sea, or any intimation that it 
could be considered otherwise than as forming an integral part 
of the Pacific Ocean. When Mr. Adams declared that the 
United States “could admit no part” of the claims set forth 
in the ukase, his clear object was to deny that the Russian 
-settlements gave Russia any right to exclude the navigation 
or fishery of other nations over any part of the sea on the 
coast of America; and such, also, was the object of the treaties 
of 1824 and 1825. Lord Salisbury also quoted extracts from 
the instructions given by Mr. George Canning to Mr. Strat
ford Canning, when the latter was named as minister plenipo
tentiary to negotiate the treaty of 1825, by which it appeared, 
first, that England refused to admit any part of the claim 
asserted in the ukase of 1821 to an exclusive jurisdiction of one 
hundred Italian miles from the coast from Behring Straits to

1 For. Rel. 1890, 437-448.
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the fifty first parallel of north latitude; second, that the con
vention of 1825 was regarded on both sides as a renunciation 
by Eussia of that claim in its entirety, and third, that, though 
Behring Straits was known and specifically provided for, 
Behring Sea was not known by that name, but was regarded 
as part of the Pacific Ocean. Lord Salisbury further con
tended that the public right to fish, catch seals, or j)ursue any 
other lawful occupation on the high seas could not be held to 
be abandoned by a nation from the mere fact that for a certain 
number of years it had not suited the subjects of that nation to 
exercise it; and in conclusion he proposed that if the Govern
ment of the United States, after an examination of the evidence 
and argument which he had produced, should still differ from 
Her Majesty’s government as to the legality of the recent cap
tures in Behring Sea, the question, together with the issues that 
depended upon it, should be referred to impartial arbitration.1

To this communication Mr. Blaine replied 
Mr. Blame’s Reply; on Die 17th 0f December; and at the outset

Ocean*” Questions ^served that legal and diplomatic ques-
for Arbitration. tions, apparently complicated, were often 

found, after prolonged discussion, to depend 
upon the settlement of a single point. Such was, he said, the 
position of the United States and Great Britain. Great Britain 
contended that the phrase “ Pacific Ocean,” as used in the 
treaties of 1824 and 1825, included Behring Sea; the United 
States contended that it did not. If Great Britain could 
maintain her position on this point, the Government of the 
United States had, Mr. Blaine declared, “no well-grounded 
complaint against her.” If, on the other hand, the United 
States could prove that Behring Sea at the date of the treaties 
was understood by the three signatory powers to be a separate 
body of water, and was not included in the phrase “ Pacific 
Ocean,” then the American case against Great Britain was 
u complete and undeniable.” Mr. Blaine then renewed and 
amplified the arguments which he had previously advanced 
to show that the term “ Pacific Ocean ” was not intended to 
include Behring Sea,2

1 For. Rel. 1890, 456-465.
2 He also referred to an act of the British Parliament, passed after the 

transportation of Napoleon to the island of St. Helena, by which power 
was assnmed to exclude ships of any nationality not only from landing on 
the island, but from hovering within eight leagues of its coast, and to the 
case of the pearl fisheries in the Indian Ocean, under the control of the 
British Government.
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In answer to the offer of Lord Salisbury to arbitrate, Mr. 
Blaine proposed five questions on which, in the opinion of the 
President, a substantial arbitration might be had. The first 
four related to the jurisdictional rights of Russia and their 
transfer to the United States. The fifth related to the rights of 
the United States as to the fur-seal fishery in the waters of 
Behring Sea outside of the ordinary territorial limits, whether 
such rights grew out of the cession by Russia, or u of the owner
ship of the breeding islands and the habits of the seals in 
resorting thither and rearing their young thereon and going out 
from the islands for food, or out of any other fact or incident 
connected with the relation of those seal fisheries to the terri
torial possessions of the United States.” If the determination of 
the foregoing questions should leave the subject in such a posi
tion that the concurrence of Great Britain was necessary for the 
protection of the fur seal, it was further proposed that the tri
bunal of arbitration should determine what measures were nec
essary for that purpose. In conclusion, Mr. Blaine declared that 
the repeated assertions that the United States demanded that 
the Behring Sea be pronounced mare clausum, vert1 without foun
dation. “ The government,” he said, “lias never claimed it and 
never desired it. It expressly disavows it.” He further stated 
that the views of the President were well expressed by Mr. 
Phelps in his dispatch of September 12,1888, and from this dis
patch he then cited the passage which has already been quoted.

On the 21st of February 1891 Lord Salis-
Agreement on a ^ury repiied to this note, controverting the
Modus Vivendi. , , , . , ,, . Pargument advanced in it as to tlie meaning or

the treaties of 1824 and 1825, and proposing certain modifica
tions of the questions to be submitted to arbitration.1

i For. Rel. 1891, 542. In January 1891 a motion was made before the 
Supreme Court of the United States for leave to file an application for a 
writ of prohibition to the district court of the United States for the district 
of Alaska, to restrain the enforcement of the sentence of condemnation and 
forfeiture entered on September 19, 1887, in the case of the W. P. Sayward, 
one of the British Columbian sealers, on the ground that the court was 
without jurisdiction in the premises. Leave having beeu granted, the 
application was duly filed. The petitioner for the writ was one Cooper, 
the owner of the Sayward, but with his petition a suggestion was pre
sented by Sir John Thompson, attorney-general of Canada, with the knowl
edge and approval of the imperial government, requesting the aid of the 
court for the claimant, a British subject. The case was argued on Novem
ber 9 and 10,1891, and was decided February 29,1892, the day on which the 
treaty of arbitration was signed. The application was denied on technical 
grounds, relating to the law and practice governing the issuance of writs 
of prohibition. (In re Cooper, 143 U. S. 472.)
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Mr. Blaine rejoined on the 14th of April.1 Meanwhile the two 
governments had entered upon the consideration of a modus 
vivendi, which had been suggested by Mr. Blaine under the 
instructions of the President, for the suspension or restriction 
of sealing pending the result of the arbitration of the questions 
at issue between the two governments. This correspondence 
continued till the 15th of June 1891, when a modus vivendi was 
agreed upon.2 By this agreement Great Britain undertook to 
prohibit, until the following May, the killing of seals by British 
subjects in that part of Behring Sea lying eastward of the 
line of demarcation described in the treaty between the United 
States and Bussia of 1867, and the United States to prohibit 
the like killing of seals by citizens of the United States in the 
same part of Behring Sea and on the islands thereof, in excess 
of 7,500 to be taken on the islands for the subsistence and care 
of the natives. It was further agreed that, in order to facilitate 
such inquiries as Her Majesty’s government might desire to 
make with a view to the presentation of their case before arbi
trators, suitable persons designated by Great Britain should be 
permitted at any time, upon application, to visit and remain on 
the seal islands during the pending season for that purpose.3

This agreement was at once proclaimed by the President, 
“to the end that the same and every part thereof might be 
observed and fulfilled with good faith by the United States of 
America and the citizens thereof.*’ It was put in force in Great 
Britain by an order in council, issued under an act passed on 
June 11, 1891, “to enable Her Majesty, by order in council, to 
make special provision for prohibiting the catching of seals in 
Behring’s Sea by Her Majesty’s subjects during the period 
named in the order.”4

In accordance with the provisions of the 
vv^rf111" m°dus vivendi, Sir Julian Pauncefote, on the 

21st of June, requested permission for Sir 
George Baden-Powell, M. P., and Prof. George M. Dawson, 
who had been appointed by the Queen as commissioners for 
that purpose, to visit and remain on the Pribilof Islands dur
ing the current fishery season in order to examine the fur-seal 
fishery in Behring Sea. Permission was duly granted, and the 
President sent out Prof. Thomas 0. Mendenhall, of the Coast

1 For. Rel. 1891, 548.
2 For. Rel. 1891, 552-570.
3For. Rel. 1891, 573.
4 Case of the United States, Appendix I. 323, Fur-Seal Arbitration, II,



FUR SEAL ARBITRATION. 799

Survey, and Dr. 0. Hart Merriam, of the Smithsonian Institu
tion, to investigate the same subject on the part of the United 
States. This concurrent action on the part of the two govern
ments led at length to the conclusion by Mr. Blaine and Sir 
Julian Pauncefote, on the 18th of December 1891, of an agree
ment for the appointment of a mixed commission of experts. 
By this agreement it was provided that each government 
should appoint two commissioners to investigate, conjointly 
with the commissioners appointed by the other government, all 
the facts having relation to seal life in Behring Sea and the 
measures necessary for its proper protection and preservation; 
that the four commissioners should, so far as they might be 
able to agree, make a joint report to each of the two govern
ments, and that they should also report, either conjointly or 
severally, to each government upon any points on which they 
might be unable to agree. It was provided, however, that the 
reports should not be made public until they should be sub
mitted to the arbitrators, or until it should appear that the 
contingency of their being used by the arbitrators could not 
arise.1

Under this agreement Messrs. Mendenhall and Merriam were 
formally appointed as commissioners on the part of the United 
States, and Messrs. Baden-Powell and Dawson as commission
ers on the part of Great Britain.2

Meanwhile negotiations continued for the 
Conclusion of a Treaty conciusion 0f a treaty of arbitration, which 

Of Arbitration. wag finally signed on the 29tli of February 
1892. By the first article of the treaty it was provided that 
the questions which had arisen between the two governments 
uconcerning the jurisdictional rights of the United States in 
the waters of Behring’s Sea, and concerning also the preserva
tion of the fur seal in, or habitually resorting to, the said Sea, 
and the rights of the citizens and subjects of either country as 
regards the taking of fur seal in, or habitually resorting to, the 
said waters,” should be submitted to a tribunal of seven arbi
trators, two to be named by the President of the United States, 
two by Her Britannic Majesty, and one each by the President 
of France, the King of Italy, and the King of Sweden and 
Korway. The arbitrators were required to be “jurists of dis
tinguished reputation in their respective countries,” and, if

1 For. Rel. 1891, 606,
* Id. 608,
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possible, “acquainted with the English language.” They were 
to meet at Paris within twenty days after the delivery of the 
counter cases of the contracting1' parties, and to proceed “im
partially and carefully to examine and decide” the questions 
laid before them. It was further provided that all questions 
considered by the tribunal, including the final decision, should 
be determined by a majority of all the arbitrators. Each party 
was to name one person to attend the tribunal as its agent, to 
represent it generally in all matters connected Avith the arbi
tration .

By Articles III., IV., and V. provision was made for the sub
mission of Oases, Counter Oases, and Arguments. By Article
III. the “printed Case of each of the two parties, accompanied 
by the documents, the official correspondence, and other evi
dence on which each relies,” was to be delivered in duplicate 
to each of the arbitrators and to the agent of the other party 
within a period not exceeding four months from the date of the 
exchange of the ratifications of the treaty. By Article IV. 
either party Avas permitted, witfiin three months after the 
delivery on both sides of the printed Case, to present in like 
manner “a Counter Case, and additional documents, corre
spondence, and evidence, in reply to the Case, documents, cor
respondence, and evidence so presented by the other party.” 
Provision was made, however, for an extension of sixty days 
for the filing of the Counter Case and its accompaniments, on 
the presentation of a proper application for that purpose. By 
Article V. it Avas made the duty of the agent of each party, 
Avitliin one month after the expiration of the time allowed for 
the delivery of the Counter Case on both sides, to present a 
printed argument “showing the points and referring to the 
evidence upon Avhich his government relies.” It was also pro
vided that either party might support its printed argument 
before the arbitrators by oral argument of counsel; and the 
arbitrators Avere authorized, if they desired further elucida
tion Avith regard to any point, to require a Avritten or printed 
statement or argument, or oral argument by counsel, upon it, 
the other party being entitled to reply in the same manner. 
Questions of Eight . The questions submitted to arbitration were
and of Beguiations. defi"ed by Articles YI. and VII. By Article 

VI. five questions were submitted for specific 
judgment. Article VII. referred to tbe arbitrators the subject 
of concurrent regulations, iu case their judgment on the 
five questions in the preceding article should be adverse to
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the United States. The text of Articles VI. and VII. is as 
follows:

“Article VI.
“In deciding the matter submitted to the Arbitrators, it is 

agreed that the following five points shall be submitted to 
them, in order that their award shall embrace a distinct deci
sion upon each of said five points, to wit:

“ 1. What exclusive jurisdiction in the sea now known as the 
Behring’s Sea, and what exclusive rights in the seal fisheries 
therein, didBussia assert and exercise prior and up to the time 
of the cession of Alaska to the United States'?

“2. How far were these claims of jurisdiction as to the seal 
fisheries recognized and conceded by Great Britain *?

“3. Was the body of water now known as the Behring’s Sea 
included in the phrase i Pacific Ocean,’ as used in the Treaty 
of 1825 between Great Britain and Bussia; and what rights, 
if any, in the Behring’s Sea were held and exclusively exercised 
by Bussia after said Treaty *?

“4. Did not all the rights of Bussia as to jurisdiction, and 
as to the seal fisheries in Behring’s Sea east of the water 
boundary, in the Treaty between the United States and Bus
sia of the 30th March, 1867, pass unimpaired to the United 
States under that treaty*?

“5. Has the United States any right, and if so, what right of 
protection or property in the fur seals frequenting the islands 
of the United States in Behring Sea when such seals are found 
outside the ordinary three-mile limit*?

“Article VII.
“If the determination of the foregoing questions as to the 

exclusive jurisdiction of the United States shall leave the sub
ject in such position that the concurrence of Great Britain is 
necessary to the establishment of Begulations for the proper 
protection and preservation of the fur-seal in, or habitually re
sorting to, the Behring Sea, the Arbitrators shall then deter
mine what concurrent Begulations outside the jurisdictional 
limits of the resjiective Governments are necessary, and over 
what waters such Begulations should extend, and to aid them 
in that determination the report of a Joint Commission to be 
appointed by the respective Governments shall be laid before 
them, with such other evidence as either Government may 
submit.

“The High Contracting Parties furthermore agree to coop
erate in securing the adhesion of other Powers to such regula
tions.”

Question of Dam
ages.

negotiations.

Article VIII. of the treaty related to dam
ages, which had formed a subject of much dif
ficulty and occasioned not a little delay in the 

By this article it was provided that the high
5627----- 51
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Joint Commission 
of Experts.

New Modus Vi
vendi.

contracting parties, “ having found themselves unable to agree 
upon a reference which shall include the question of the liabil
ity of each for the injuries alleged to have been sustained by 
the other, or by its citizens, in connection with the claims j)re- 
sented and urged by it, either may submit to the arbitrators 
any question of fact involved in said claims and ask for a find
ing thereon, the question of the liability of either Government 
upon the facts found to be the subject of further negotiation.”

In Article IX. of the treaty the provisions 
which were agreed upon on the 18th of the 
preceding December, in relation to the ap

pointment of a joint commission of experts, were incorporated. 
It has been seen that Article VII. provided that, in determin
ing what concurrent regulations, if any, were necessary for the 
protection of the seals, the report of the joint commission 
should be laid before the arbitrators, with such other evidence 
as either government might submit.

On February 2, 1892, nearly a month before 
Discussion as to a the conclusion of the treaty of arbitration, Mr.

Blaine proposed to Sir Julian Pauncefote the 
adoption of a new modus vivendi for the ensu

ing fishery season. It appears that in the discussion leading 
up to the agreement for a joint commission of experts, as 
concluded on the 18th of December 1891, and subsequently 
embodied in Article IX. of the treaty of arbitration, it was sug
gested that the subject of a modus vivendi might be considered 
by the commissioners. The joint commission held its first meet
ing, which was in the nature of a preliminary conference, on the 
8th of February 1892. At the second preliminary conference, 
held on the 11th of February, the American commissioners, 
Messrs. Mendenhall and Merriam, under instructions from their 
government, proposed the discussion of a modus vivendi. The 
British commissioners, Messrs. Baden-Powell and Dawson, 
declined to enter into the subject, on the ground that it was 
not within their powers, but belonged to the two governments. 
When informed of this decision, Mr. Blaine addressed a note 
to Sir Julian Pauncefote, expressing his surprise and saying 
that an early assembling of the commissioners had been urged 
on the ground “that they could provide a modus vivendi that 
would be sufficient, while the arbitration should go on with 
plenty of time to consider the various points.” Sir Julian, 
however, replied that the authority of the joint commission
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was limited by the terms of the agreement under which it was 
organized; that, while he had certainly urged, as an additional 
reason for an early meeting of the joint commission, that its 
reports would furnish valuable materials for such discussion, 
the commissioners could not properly deal with the question of 
a modus vivendi without special authority from their govern
ments; and that he had communicated to Lord Salisbury the 
proposal made by Mr. Blaine on the 2d of February that the 
two governments should agree on a modus vivendi, and was 
awaiting his lordship’s reply.1 When Lord Salisbury’s reply 
was received, it was found to be to the effect that Her Majesty’s 
government could not express any opinion on the subject of a 
modus vivendi until they knew what the United States desired 
to propose. Mr. Blaine answered that the President desired to 
suggest “that the modus should be much the same as last 
year in terms, but that it should be better executed.” Lord 
Salisbury, however, maintained that “so drastic a remedy” 
was unnecessary, and suggested as a temporary measure for 
the ensuing season the prohibition of all killing at sea within a 
zone of not more than thirty nautical miles around the Pribilof 
Islands, such prohibition being conditional on the restriction 
of the number of seals to be killed for any purpose on the 
islands to a maximum of 30,000. To this proposal the Presi
dent strongly objected. Before the agreement for arbitration 
was reached, the prohibition of pelagic sealing was, he said, a 
matter of comity; from the moment the agreement was signed, 
it became, in his opinion, a matter of obligation; and he de
clared that, while the United States would abide by the judg
ment of the tribunal which had been agreed upon, it could not 
be expected to suspend pending the arbitration the defense of 
the property and jurisdictional rights which it claimed. On 
the same ground the President declined to entertain a proposal 
that the taking of seals in Behring Sea should continue on con
dition that the owner of every sealing vessel should give secur
ity for satisfying any damages which the arbitration might 
adjudge. As a result of this correspondence Lord Salisbury 
presented another proposition, out of which an agreement 
finally grew. Her Majesty’s government, he said, concurred 
in thinking that when the treaty should have been ratified 
there would arise a new state of things, but that until it was 
ratified their conduct was governed by the language employed

1 For. Rei. 1891, 612-613.
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in the protest presented by Sir Julian Pauncefote to Mr. Blaine 
on June 14, 1890. Her Majesty’s government thought that 
the prohibition of sealing, if it stood alone, would be unjust 
to British sealers, if the decision of the arbitrators should be 
adverse to the United States. They were, however, willing, 
when the treaty should have been ratified, to agree to an ar 
rangement similar to that of 1891, if the United States would 
consent that the arbitrators should, in the event of an adverse 
decision, assess the damages which the prohibition of sealing 
should have inflicted on British sealers during the pendency 
of the arbitration; and, in the event of a decision adverse to 
Great Britain, that they should assess the damages which the 
limitation of slaughter should during the pendency of the ar
bitration have inflicted on the United States or its lessees.1

On the 18th of April 1892 a modus vivendi 
New Modus Vivendi was concluded in the form of a convention.

of Damages^1011 secon(^? third, and fourth articles it
' embodied the provisions of the modus vivendi 

of 1891. By its fifth article it introduced the subject of dam
ages, which had been postponed by the treaty of arbitration. 
This article read as follows:

“Article V.

“If the result of the Arbitration be to affirm the right of 
British sealers to take seals in Behring Sea within the bounds 
claimed by the United States, under its purchase from Bussia, 
then compensation shall be made by the United States to Great 
Britain (for the use of her subjects) for abstaining from the 
exercise of that right during the pendency of the Arbitration 
upon the basis of such a regulated and limited catch or catches 
as in the opinion of the Arbitrators might have been taken 
without an undue diminution of the seal-herds; and, on the 
other hand, if the result of the Arbitration shall be to deny 
the right of British sealers to take seals within the said waters, 
then compensation shall be made by Great Britain to the 
United States (for itself, its citizens and lessees) for this agree
ment to limit the island catch to seven thousand five hundred 
a season, upon the basis of the difference between this number 
and such larger catch as in the opinion of the Arbitrators 
might have been taken without an undue diminution of the 
seal-herds.

“The amount awarded, if any, in either case shall be such 
as under all the circumstances is just and equitable, and shall 
be promptly paid.”

1 For. Rel. 1891, 612-628.
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The treaty of arbitration was approved by 
Constitution of the tjje Semite of the United States on March 29,

tration. 1892’ aild tlie convention for the renewal of the
modus vivendi on the 19th of April. Both in

struments were ratified by the President on the 22d of April, 
and their ratifications were exchanged on the 7th of May. On 
the 9th of May they were duly proclaimed. The way for the 
arbitration having thus been cleared, the two governments 
proceeded to constitute the tribunal of arbitration, and agreed 
on an identic note to be addressed to the governments of France, 
Italy, and Sweden and Norway, with a view to the appoint
ment of the neutral arbitrators.1 As American arbitrators the 
President of the United States named the Hon. John M. Har
lan, a justice of the Supreme Court of the United States, and 
the Hon. John T. Morgan, a Senator of the United States. On 
the part of Great Britain the arbitrators named were the Bight 
Hon. Lord Hannen, of the High Court of Appeal, and the Hon. 
Sir John Thompson, minister of justice and attorney-general 
for Canada. As ‘neutral arbitrators the President of France 
named the Baron Alphonse de Courcel, a senator and ambas
sador of France; the King of Italy, the Marquis Emilio Vis
conti Venosta, a senator of the Kingdom and formerly minis
ter of foreign affairs; and the King of Sweden and Norway, 
Mr. Gregers Gram, a minister of state. As agent the United 
States appointed the Hon. John W. Foster, who subsequently 
held the office of Secretary of State. The British Government 
designated as its agent the Hon. Charles H. Tupper, minister 
of marine and fisheries for the Dominion of Canada, while Mr. 
B. P. Maxwell, of the foreign office, acted as assistant agent 
and Mr. Charles Bussell as solicitor.

As counsel for the United States there were retained the 
Hon. Edward J. Phelps, Mr. James C. Carter, the Hon. Henry 
W. Blodgett, and Mr. F. B. Coudert. Mr. Bobert Lansing and 
Mr. William Williams acted with them as associate counsel. 
Counsel on the part of Great Britain were Sir Charles Bussell, 
Q. C., M. P., Her Majesty’s attorney-general; Sir Bichard 
Webster, Q. C., M. P., and Mr. Christopher Bobinson, Q. C., 
of Canada; and they were assisted by Mr. H. M. Box, barris
ter at law.

The secretary of the tribunal was M. A. Imbert, a minister 
plenipotentiary of France. There were also two cosecretaries,

1 For Rel. 1891, 642-643.
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Messrs. A. Bailly Blanchard and H. Cunynghame, barristers 
at law, and four assistant secretaries, MM, 0. Chevalier Bau- 
jotti, Henri Feer, C. Yicomte de Manneville, and Liebert.1

Mr. Foster entered on his duties as agent in 
Delivery of Cases. May 1892, and at once proceeded to collect 

evidence in an authentic form tending to 
establish the position assumed by the United States respect
ing the five points set forth in Article YI. of the treaty and 
embracing the facts necessary to a determination of the regu
lations referred to in Article YII. Between the 1st and 6th of 
September 1892, within the time fixed by the treaty, he deliv
ered to the agent of Great Britain and to the arbitrators the 
printed Case of the United States, accompanied by the docu
ments, official correspondence, and other evidence relied upon 
in support of it. In like manner the printed Case of Great 
Britain was delivered by the agent of that government. The 
Case of the United States embraced questions of fact as well 
as of law. The Case of Great Britain, however, was found to 
contain no evidence touching the nature and habits of the 
seals, the consideration of which was deemed by the United 
States to be necessary to the determination by the tribunal of 
questions of right as well as of regulations.

On the 27th of September 1892 Mr. Foster, 
Question as to tiie as Secretary of State,2 by direction of the 

British Case and the presi$ent addressed a note to the British 
Order of Procedure. m|n^gter Washington protesting against

this omission in the Case of Great Britain as a failure to 
comply with the requirements of the treaty. In this note it 
was maintained that it was manifestly contemplated that both 
parties to the treaty should simultaneously submit to the arbi
trators and to each other their propositions, their claims, and 
their evidence upon all points in dispute, and that to reserve

iMaj. E. W. Halford acted as disbursing officer of the United States, and 
there were also employed by the United States, in connection with the 
arbitration, Messrs. J. S. Brown, Hubbard T. Smith, Francois S. Jones, Will
iam H. Lewis, J. T. Coughlin, J. W. Hulse, and E. H. McDermott. And 
there were employed by Great Britain in various capacities Messrs. John 
Anderson, Ashley Froude, C. M. G.; J. Pope, F. T. Piggott, J. Macoun, H. 
Hannen, and Douglas Stewart. Messrs. Cherer, Bennet, and Davis, of Lon
don, were employed as shorthand writers by the British agent. The 
Messrs. Chamerot, of Paris, acted as printers for the tribunal.

2 Mr. Foster was commissioned as agent of the United States in the fur- 
seal arbitration June 6,1892. June 29,1892, he became Secretary of State, 
which office he resigned February 23, 1893.



FUR SEAL ARBITRATION. 807

the evidence which Great Britain might choose to submit con
cerning the nature and habits and preservation of the fur seal 
for the Counter Case would deprive the United States of any 
opportunity to meet it by rebutting, explanatory, or impeach
ing testimony. To this representation the British Government 
replied that, in their opinion, the decision of the questions of 
right defined in Article YI. of the treaty depended upon mat
ters of law, and not upon the habits of seals and the incidents 
of seal life; that the concurrent regulations referred to in 
Article YII. were not to be taken up by the tribunal except in 
the contingency of a decision unfavorable to the United States 
under Article YI., and that it would have been illogical to 
introduce into the British Case matters properly pertinent to 
the subject of concurrent regulations. But as the United 
States had expressed a different view, an offer was made to 
furnish at once to that government and to the arbitrators the 
report of the British commissioners, Messrs. Baden-Powell 
and Dawson, under Article IX. of the treaty, which might be 
treated as a part of the Case of Great Britain. The Secretary 
of State accepted this offer, assuming that the report contained 
substantially all the matter on which the British Government 
would rely to support its contentions in respect of the nature 
and habits of the fur seals, and reserving the right to oppose 
the submission to the arbitrators of any matter which might 
be inserted in the British Counter Case not relevant by way of 
reply to the Case of the United States. He concurred in the 
view that the claims of right depended on questions of law, 
but insisted that the precise questions of law could not be 
known and determined without knowledge of the nature and 
habits of the fur seals. On the 30th of September 1892 the 
agent of the United States received notice from the agent of 
Great Britain that, in accordance with the provisions of Arti
cle IY. of the treaty of arbitration, the British Government 
would require an additional period of sixty days within which 
to deliver its Counter Case; and on the 15th of November the 
British minister in Washington delivered to the agent of the 
United States printed copies of the report of the British com
missioners, under Article IX. of the treaty, which was found 
to contain a statement and discussion of the nature and habits 
of the fur seals, of the condition of the Pribilof seal herd, and 
of the methods and effects of the killing of seals both in the 
water and on the land.
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In this relation it should be stated that the Report of Joint Com- . . , . . , .. , T„, joint commission under article IX. was un
able to make more than a formal joint report. 

Its meetings, beginning on Monday the 8th of February 1892, 
continued until Friday the 4th of the following month. As 
a result of these meetings the commissioners found them
selves “in thorough agreement that for industrial as well as 
for other obvious reasons it is incumbent upon all nations, 
and particularly upon those having direct commercial inter
ests in fur seals, to provide for their proper protection and 
preservation.” Their joint and several investigations had also 
led them to certain conclusions in regard to the facts of seal life, 
and in regard to such remedies as might be necessary to secure 
the fur seal against depletion or commercial extermination. 
They found that “since the Alaska purchase a marked dimi
nution in the number of seals on and habitually resorting to 
the Pribilof Islands” had taken place, that such diminution 
had “been cumulative in effect,” and that it was “the result 
of excessive killing by man.” But they found that considera
ble difference of opinion existed among them on certain funda
mental propositions, which rendered it impossible in a satis
factory manner to express their views in a joint report, and 
they agreed that they could most conveniently state their 
respective conclusions in the “several reports” which they 
were authorized to submit to their respective governments. 
A joint report to this effect was signed on the 4th of March 
by Messrs. Mendenhall, Merriam, Baden-Powell, and Dawson, 
as commissioners, and by Messrs. J. S. Brown and A. A. Fronde 
as joint secretaries. The separate report of the American 
commissioners maintained1 that the number of seals frequent
ing the Pribilof Islands had greatly diminished during the past 
few years, that the decrease in the number of seals was the 
result of pelagic sealing, and that the proper remedy was the 
suppression of such sealing. The separate report of the Brit
ish commissioners2 controverted these statements as to the 
destructive effects of pelagic sealing, and contended that the 
diminution in the seal herd was due largely to the raids made 
on the breeding islands, chiefly by citizens of the United 
States, and to the methods of driving and killing the seals,

!Fur Seal Arbitration, II. 311.
2 Fur Seal Arbitration, YI.
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practiced under the authority of the United States, on the 
Pribilof Islands.

On the 3d of February 1893 the Counter 
Deiivery^Connter Case of the United States was delivered to the 

British agent and to the arbitrators. The 
British Counter Case was in like manner delivered within the 
time required by the treaty. On examining it the representa
tives of the United States were of opinion that it contained a 
large body of evidence which could not in a proper sense be 
regarded as in reply to the Case of the United States, and 
which should, under the terms of the treaty, have been pre
sented in the original Case of Great Britain. It was, however, 
decided not to raise any question on the subject at that moment, 
but at the proper time to bring it to the attention of the tri
bunal of arbitration.

The first session of the tribunal was held in 
Meeting of the Tri- pariSj in accordance with the terms of the 

bunai of Arbitra- trea^ on February 23, 1893, but by agree
’ ment of the two governments it was of an

informal character aud an adjournment was taken for one 
month. At this meeting no business was transacted.

The tribunal reassembled on the 23d of March, when, its 
members having assured themselves that their respective 
powers were in due form, Lord Hanuen proposed that Baron 
ae Courcel should be requested by his colleagues to assume 
the post of president. The proposal was supported by Mr. 
Justice Harlan, and, the other members of the tribunal having 
agreed to it, Baron de Courcel took the chair and delivered an 
appropriate address, in concluding which he suggested that at 
the close of the meeting the members of the tribunal should con
vey their respects to the President of the French Bepublic, and 
express their gratitude for the hospitality with which they had 
been received. The agents then laid before the tribunal the 
printed arguments of counsel for their respective governments. 
The agent of the United States having intimated that, owing to 
an oversight in printing, certain authorities cited in the argu
ment of the United States had been omitted in the appendices, 
he was authorized to present at a later date a supplement con
taining the omitted citations; and the right was reserved to the 
British Government to reply to such citations, should it be 
deemed necessary to do so. It was announced that the pro
ceedings of the tribunal would be public, and that admission
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to the discussions might be obtained through the secretary. 
The tribunal then adjourned till the 4th of April.

The Cases, Counter Cases, and Arguments 
of the two governments having been intro
duced into our narrative, it is proper to pre

sent an outline of their contents. The Case of the United

Case of the United 
States.

States, after reciting, in the words of the treaty, the questions 
submitted to the tribunal of arbitration, proceeded to treat, in 
its first part, the historical and jurisdictional questions at 
issue. In this relation it sketched the geographical features 
of Behring Sea and of the Pribilof Islands, the discovery and 
occupation of the territories in that quarter of the globe, and 
the claims of Russia, Spain, Great Britain, and the United 
States to the Northwest Coast. It then took up the history of 
the Russian-American Company and its charter in 1799, and 
maintained that the ukase of 1821 was regarded by Russia as 
merely declaratory of existing rights. In support of this con
tention it cited various documents relating to the affairs of 
the Russian-American Company belonging to the Alaskan 
archives, which were delivered to the United States on the 
cession of Alaska and deposited in the Department of State, 
Facsimiles of these documents were presented, together with 
translations. It was also maintained that the treaties of 1824 
and 1825 were not intended to apply to Behring Sea. In this 
relation various papers to which Mr. Blaine had referred were 
reviewed, as well as certain acts of the Russian Government 
between 1825 and 1867. On the strength of the historical 
argument it was asserted that Russia prior to 1824 asserted 
exclusive rights of commerce, hunting, and fishing on the 
shores and in the waters of Behring Sea; that Behring Sea 
was not included in the phrase “Pacific Ocean,” as used in the 
treaties of 1824 and 1825’; that after 1825 Russia continued to 
exercise exclusive jurisdiction over Behring Sea, up to the 
cession of Alaska to the United States, so far as it was neces
sary to preserve to the Russian-American Company the monop
oly of the fur-seal industry, and that during the whole of 
that period British subjects and British vessels were pro
hibited from entering Behring Sea to hunt for seals, without 
any apparent protest on the part of Great Britain. All these 
exclusive rights, it was maintained, Russia ceded to the United 
States in 1867. The legislation of Congress thereafter adopted 
was referred to as asserting like claims; the letter of the
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Treasury Department to Mr. Ancona, of March 12, 1881, and 
its subsequent communication by Mr. Manning to the collector 
of customs at San Francisco, were cited in the same sense; 
and the condemnations of the vessels seized in Behring Sea 
in 1886 and 1887 were invoked as the interpretation of the 
treaty of 1867 and of the legislation of Congress by the judicial 
branch of the Government of the United States.

But, in concluding the discussion of historical and jurisdic
tional questions, the Case of the United States declared that 
the government was not compelled and did not intend to rest 
its claims altogether upon the jurisdiction over Behring Sea 
established or exercised by Bussia prior and up to the time of 
the cession of Alaska. The United States, it was said, asserted 
that, quite independently of this jurisdiction, it had “a right 
of protection and property in the fur seals frequenting the 
Pribilof Islands when found outside the ordinary three-mile 
limit, based upon the established principles of the common and 
the civil law, upon the practice of nations, upon the laws of 
natural history, and upon the common interests of mankind.” 
In support of this claim, the Case of the United States entered 
into a detailed examination of fur-seal life at the Pribilof Islands 
and elsewhere, and of the various interests associated with it. 
To this subject the second part of the Case was devoted. In 
the course of the discussion, an examination was made of the 
measures taken for the protection and preservation of other 
seal herds, including those at the Falkland Islands, New 
Zealand, a-nd the Cape of Good Hope, and the hair seals in 
Newfoundland and Greenland. Great Britain and her colonies, 
said the Case, had found it necessary to protect the hair seal of 
the North Atlantic from extermination, and other nations had 
adopted similar measures. Beference was also made to the 
protection by Great Britain of the Irish oyster fisheries, the 
Scotch herring fisheries, and the pearl fisheries of Ceylon and 
Australia; to the regulation by France of the coral fisheries of 
Algiers, which extend at some points seven miles into the sea; 
to the protection by Italy of coral beds distant from three to 
fifteen miles from various points of the coast; to the protection 
by Norway, under the statute of 1880, of whales in the Varanger 
Fiord, an arm of the sea about thirty-two marine miles in 
width; to a statute of the State of Panama, in the Bepublic of 
Colombia, prohibiting the use of diving machines for the collec
tion of pearls within an area of the sea over sixty marine miles



in length and extending outward about thirty marine miles 
from the coast; and to the control by Mexico of pearl fisheries 
off the coast of Lower California, to a distance of more than 
three miles from land. In conclusion, the Case of the United 
States submitted the following propositions:1

u The United States, upon the evidence herewith submitted 
and referred to, claim that the following propositions of fact 
have been fully established:

u First. That the Alaskan fur seal, begotten, born, and reared 
on the Pribilof Islands, within the territory of the United 
States, is essentially a land animal, which resorts to the water 
only for food and to avoid the rigor of winter, and can not 
propagate its species or live except in a fixed home upon land 
of a peculiar and unusual formation, suitable climate and sur
roundings, a residence of several mouths on shore being neces
sary for propagation; that it is domestic in its habits and 
readily controlled by man while on the land; that it is an ani
mal of great value to the United States and to mankind, is the 
principal source from which the world’s supply of fur-sealskins 
is derived, and is the basis of an industry and commerce very 
important to the United States and to Great Britain; that the 
only home of the Alaskan seal herd is on the Pribilof Islands; 
that it resorts to no other land; that its course when absent 
from these islands is uuiform and confined principally to waters 
adjacent to the coast of the United States; that it never min
gles with any other herd, and if driven from these islands 
would probably perish; that at all times, when in the water, 
the identity of each individual can be established with cer
tainty, and that at all times, whether during its short excur
sions from the islands in search of food or its longer winter 
migration, it has a fixed intention, or instinct, which induces 
it to return thereto.

“ Second. That under the judicious legislation and manage
ment of the United States, this seal herd increased in num
bers and in value; that the present existence of the herd is due 
wholly to the care and protection exercised by the United 
States and by Kussia, the former owner of these islands; but 
that the killing of seals in the water, which is necessarily indis
criminate and wasteful, and whereby mostly female seals are 
taken while pregnant or nursing, has so reduced the birth rate 
that this herd is now rapidly decreasing in numbers; that this 
decrease began with the increase of such pelagic sealing, and 
that the extermination of this seal herd will certainly take place 
in the near future, as it already has with other herds, unless 
such slaughter be discontinued.

u Third. That pelagic sealing is an illegitimate, improper, and 
wasteful method of killing, is barbarous and inhuman in its 
immense destruction of the pregnant and nursing female, and
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1 Fur Seal Arbitration, II. 295.
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of the helpless young thereby left to perish; that it is wholly 
destructive of the seal property and of the industries and com
merce founded upon it, and that the only way in which these 
can be preserved to the world and to the governments to which 
they belong is by prohibiting pelagic sealing in the waters fre
quented by the herd.1 * * *

“ Ninth. That the investment of these adventurers in pelagic 
sealing is speculative, generally unprofitable, and, when com
pared with the seal skin industry of Great Britain, France, and 
the United States, which is dependent upon this seal herd, 
very insignificant; and that the profits, if any, resulting from 
pelagic sealing are out of all proportion to the destruction that 
it produces.

“ Upon the foregoing propositions, if they shall be found to 
be established, the material questions for the determination of 
this high Tribunal would appear to be:

“First. Whether individuals, not subjects of the United 
States, have a right as against that Government and to which 
it must submit, to engage in the devastation complained of, 
which it forbids to its own citizens, and which must result in 
the speedy destruction of the entire property, industry, and 
interests involved in the preservation of this seal herd.

“ Second. If any such right can be discovered, which the 
United States confidently deny, whether the United States 
and Great Britain ought not in justice to each other, in sound 
policy, for the common interest of mankind, and in the exer
cise of the humanity which all civilized nations accord to wild 
creatures, harmless and valuable, to enter into such reasonable 
arrangement by concurrent regulations or convention, in which 
the participation of other Governments may be properly in
vited, to prevent the extermination of this seal herd, and to 
preserve it for themselves and for the benefit of the world.

u Upon the first of the questions thus stated the United 
States Government will claim:

“First. That, in view of the facts and circumstances estab
lished by the evidence, it has such a property in the Alaskan 
seal herd as the natural product of its soil, made chiefly avail
able by its protection and expenditure, highly valuable to its 
people and a considerable source of revenue, as entitles it to 
preserve the herd from destruction, in the manner complained 
of, by an employment of such reasonable force as may be 
necessary.

“ Second. That, irrespective of the distinct right of prop
erty in this seal herd, the United States Government has lor

1 The fourth, fifth, sixth, seventh, and eighth propositions in substance 
asserted that Russia down to 1867, and then the United States down to 
1886, prohibited the killing of fur seals in the waters of Behring Sea, and 
that Great Britain acquiesced in the prohibition, which had “never been 
questioned until the excessive slaughter of these animals, now complained 
of, was commenced by individual adventurers about the year 1885.”
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itself, and for its people, an interest, an industry, and a com
merce derived from the legitimate and proper use of the prod
uce of the seal herd on its territory, which it is entitled, upon 
all principles applicable to the case, to protect against wanton 
destruction by individuals for the sake of the small and cas
ual profits in that way to be gained; and that no part of the 
high sea is, or ought to be, open to individuals for the purpose 
of accomplishing the destruction of national interests of such 
a character and importance.

“Third. That the United States, possessing, as they alone 
possess, the power of preserving and cherishing this valuable 
interest, are in a most just sense the trustee thereof for the 
benefit of mankind and should be permitted to discharge their 
trust without hindrance.

“In respect to the second question heretofore stated, it will 
be claimed by the United States, that the extermination of this 
seal herd can only be prevented by the practical prohibition of 
pelagic sealing in all the waters to which it resorts.

“The United States Government defers argument in support 
of the propositions above announced until a later stage of these 
proceedings.

“ In respect to the jurisdiction conferred by the treaty, it 
conceives it to be within the province of this high Tribunal to 
sanction by its decision any course of executive conduct in 
respect to the subject in dispute, which either nation would, in 
the judgment of this Tribunal, be deemed justified in adopting, 
under the circumstances of the case; or to prescribe for the 
high contracting parties any agreement or regulations in respect 
to it, which in equity, justice, humanity, and enlightened policy 
the case appears to require.”

Falsification of 
Translations.

In conclusion, the Case invoked a judgment in favor of the 
claims of the United States.

In connection with the preparation of the 
Case of the United States there occurred a 
curious incident, which it is necessary here to 

mention. Reference has been made to documentary evidence 
obtained from the Alaskan archives, tending to show the as
sertion by Russia of exclusive jurisdiction and of exclusive 
rights as to the fur seals in Behring Sea. On the 2d of Novem
ber 1892 Mr. Foster, the agent of the United States, informed 
Mr. Tupper, the British agent, that it had just been ascer
tained that some of the translations were incorrect, and that 
as soon as an examination of the matter was completed he 
would furnish revised and corrected translations, and indicate 
the pages in the Case of the United States where the erroneous 
translations had been quoted or referred to. Mr. Foster fur
ther stated that the nature of the errors that had been dis-
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covered made it certain that the United States had been 
grossly imposed upon by the person employed in the work of 
translation. On the 19th of November he again communicated 
with Mr. Tupper on the subject, transmitting a list of upwards 
of fifteen documents, which, as the result of examination, he 
withdrew in their entirety, and inclosing revised translations 
of such documents as were retained. It appears that the 
original translator of the documents, a native Russian named 
Ivan Petroff, with a view to ingratiate himself with the Gov
ernment of the United States and to impress upon it the 
importance of the Alaskan archives, in the hope that he might 
be employed to classify and translate them, made what Mr. 
Foster described as “an astounding series of false transla
tions.” The character and purport of these translations may 
be disclosed by a few examples. By one of them Count Nes
selrode was made to declare on August 18,1824, that it was the 
Emperor’s firm determination to protect the Russian-American 
Company’s interests “in the catch and preservation of all 
marine animals, and to secure to it all the advantages to which 
it is entitled under the charter and privileges.”1 The correct 
translation shows that Count Nesselrode, referring to the com
pany, said that “the government has never lost sight of its 
interests.” Again, on the 21st of July 1824, a special commit
tee, consisting of Count Nesselrode and other dignitaries of the 
empire, made a report in response to an application of the 
directors of the Russian-American Company for an interpre
tation of the treaty concluded between Russia and the United 
States in that year. By the Petroff translation the report was 
made to say that “the sovereignty of Russia over the shores 
of Siberia and America, as well as over the Aleutian Islands 
and the intervening sea, has long since been acknowledged by 
all the powers,” and consequently that “these coasts, islands, 
and seas” could not have been referred to in the convention. 
By the correct translation it appears that the passage referred 
only to “the coasts of Siberia and the Aleutian Islands,” and 
did not mention either the coasts of America or “the interven
ing sea.”2 Without giving other illustrations of the effect of 
the false translations it may in a word be stated that their 
detection and withdrawal removed practically the only evidence 
from destinctively Russian sources, apart from the ukase of

1 Case of the United States, 61.
2 Case of United States, 54; Counter Case of the United States, 157.
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1821, of the assertion by Russia of any exceptional jurisdiction 
iu Behring Sea.1

The British Case, adverting to the fact that
The British Case. « Behring Sea is the common highway to the 

Arctic Ocean, with its valuable fisheries,” and 
“ Great Britain’s highway to her possessions in the north via 
the Yukon River (of which the free navigation is guaranteed 
by treaty2), as well as the route for such communication as 
may be held or attempted with the northern parts of the coasts 
of North America to the east of Alaska, and with the estuary 
of the great Mackenzie River,” maintained that Behring Sea 
“is an open sea in which all nations of the world have the 
right to navigate and fish ; ” and that “ the rights of navigation 
and fishing can not be taken away or restricted by the mere 
declaration or claim of any one or more nations,” since “they 
are natural rights, and exist to their full extent unless specific
ally modified, controlled, or limited by treaty.”

’ In support of these propositions the British Case maintained, 
in the first place, by a series of historical notes, that the dis
covery and exploration of the waters, coasts, and islands in 
the quarter of the globe in question were largely due to the 
navigation of various nations, and especially of Great Britain; 
that there was no evidence that before 1821 “ Russia either 
asserted or exercised in the nonterritorial waters of the North 
Pacific any rights to the exclusion of other nations; ” that “ dur
ing the whole of that period the shores of America and Asia 
belonging to Russia as far north as Behring Straits, and the 
waters lying between those coasts, as well as the islands 
therein, were visited by the trading vessels of all nations, 
including those sailing under the flags of Great Britain, the 
United States, Spain, and France, with the knowledge of the 
Russian authorities;” and that “the only rights, in fact, exer-

1 “It is a singular incident that when the case of the United States 
came to he prepared and the Russian archives were examined, what had 
been assumed in the legal proceedings to he historical facts could scarcely 
he substantiated by a single official document.”—The Hon. J. W. Foster, 
in the North American Review, CLXI. (December, 1895) 698.

2 By Article XXVI. of the Treaty of Washington of May 8, 1871, Great 
Britain guarantees to the United States in perpetuity the free navigation 
of the river St. Lawrence, ascending and descending, from, to, and into 
the sea, the United States reciprocally guaranteeing to Great Britain in 
like manner the navigation of “the rivers Yukon, Porcupine, and Stikine, 
ascending and descending, from, to, and into the sea/'
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cised by Russia or on her behalf, were the ordinary territorial 
rights connected with settlements or annexations of territory 
consequent upon such settlements, and the only rights she pur
ported to deal with or confer were rights and privileges given 
to the Russian-American Company, as Russian subjects, in 
preference over other Russian subjects.”1

Taking up in its order the ukase of 1821, the British Case 
maintained that this edict, which was “ the first and only 
attempt on the part of Russia to assert dominion over, and 
restrict the rights of other nations in, the non-territorial waters 
of the North Pacific, including those of Behring Sea, was 
made the subject of immediate and emphatic protest by Great 
Britain and the United States of America;” that “ Russia 
thereupon unequivocally withdrew her claims to such exclusive 
dominion and right of control;” that “the conventions of 
1824 and 1825 declared and recognized the rights of the sub
jects of Great Britain and the United States to navigate and 
fish in all parts of the non-territorial waters over which the 
ukase purported to extend;” and that “from the year 1821 to 
the year 1867 the rights of navigation and fishing in the waters 
of Behring Sea were freely exercised by the vessels of the 
United States, Great Britain, and other foreign nations, and 
were recognized as existing by Russia.”2

1 Bancroft, History of Alaska, 37, 63-74,141,157,174,194-197, 217-221,186, 
191, 224, 243, 255, 243, 270-272, 267-270, 296, 273, 325, 285, 274, 275, 244,296, 389, 
384, 395, 398, 399, 305, 377-379, 338, 339, 321, 302, 391, 393,301, 299, 308,309, 379
380, 389, 404-409, 477, 446, 451, 454, 478, 479, 461, 480, 467, 470, 429, 483,472, 480, 
503, 504, 505, 506, 501, 522, 525, 528, 531, 591; History of tlie Northwest Coast, 
I. 185, 204-212, 250-257, 297, 304-306, 307, 308, 311, 312-317, 318, 319, 320, 325, 
326, 329,335, 338, 340; Cook, Voyage to the Pacific Ocean, 1776-1780, London, 
1874; Sauer's Account of Billing's Expedition, 279, 281; A Voyage Around 
the World, London, 1789; Meares's Voyages, 1790; Annual Register, 1790, 
XXXII. 287: Vancouver, III. 498; Voyage of Discovery to the Pacific Ocean, 
London, 1798; Am. State Papers, For. Rel. V. 461, 446, 449, 436; IV. 406; 
Greenhow, History of Oregon and California, 266, 267; North Am. Review, 
1822, Vol. XV. Article XVIII.; Encyclopaedia Britannica, 9th ed. XIX. 319; 
Quarterly Review, January, 1822; H. Ex. Doc. 177, 40 Cong. 2 sess. 149.

2 Krusenstern's Voyage, 1.14; Am. State Papers, For. Rel. V. 438-443, 448, 
453-454, 452, 465-466, 436; various documents printed in the Appendix to 
British Case, Vols. I., II., III., IV.; Bancroft, History of Alaska, 532, 446, 
534, 537-539, 540, 546, 536, 544, 582, 565, 547, 548-552, 555, 583, 553, 556, 557, 559, 
568,583, 558-560, 576, 584, 585, 572, 586, 574, 570, 668, 592, 578, 579, 580, 669, 
593; S. Ex. Doc. 106, 50 Cong. 2 sess. 204, 205, 207, 208, 210, 259, 262, 268, 233, 
234, 238,251; Wharton, Int. Law Digest, II. 226; 1.3; Letters and Writings 
of Madison, Philadelphia, 1865, 446; Greenhow, Memoir Hist, and Polit. of

5627------ 52
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On these grounds the British Case maintained that Russia’s 
rights “ as to jurisdiction and as to the seal fisheries in Behring 
Sea,” referred to in point 4 of Article VI. of the treaty of arbi
tration, “ were such only as were hers according to interna
tional law, by reason of her right to the possession of the shores 
of Behring Sea and the islands therein;” that the treaty of 
cession, which drew a water line merely for the purpose of 
dividing the numerous islands, did “not purport either ex
pressly or by implication to convey any dominion in the waters 
of Behring Sea, other than in the territorial waters which would 
pass according to international law and the practice of nations 
as appurtenant to any territory conveyed;” that “from the 
year 1867 down to the year 1886” the action of the United 
States and Russia was “ consistent only with the view that the 
rights possessed by the United States and by Russia respec
tively in the waters of Behring Sea were only those ordinarily 
incident to the possession of the coasts of that sea and the 
islands situated therein.” In support of these propositions the 
British Case said that when Russia released her sovereignty 
over the Pribilof Islands sealers at once landed there, those 
from the New England States finding competitors from the 
Hawaiian Islands. In 1868 240,000 seals were reported to have 
been taken, and 87,000 in the following year. With knowledge 
of this fact the Government of the United States confined its 
legislation and executive orders to the protection of the seals 
on the islands, though reports were frequently made as to 
pelagic killing. It was not till 1881 that the Treasury Depart
ment, in the letter to Mr. Ancona, took the ground that the 
United States had jurisdiction over the eastern part of Behring * 2

the Northwest Coast, etc.; The Geography of Oregon and California, etc., 
New York, 1845; History of Oregon and California; Report on the Seal 
Islands of Alaska, Washington, 1881, 6, 7, 110; Woolsey, Int. Law, 3d ed. 
83; Davis, Outlines of Int. Law, 44; J. B. Angell, The Forum, November, 
1889; Phillimore, Int. Law, 2d ed. I. 241; Hall, Int. Law, 147; Bancroft, 
History of the Northwest Coast, 1.341, 342; Dali, Alaska, 233, 234; Beecher’s 
Voyage to the Pacific and Behring Strait, II. 335; H. Ex. Doc. 177, 40 Cong.
2 sess. 39. 85,132,183; Message of President Van Buren, December 3,1838, 
Br. and For. State Papers, XXVI. 1330; Encyclopaedia Britannica, XIX. 321; 
Fishery Industries of the United States, Sec. V., vol. 1, 209, 210; vol. 2,84- 
85r314; U. S. Stats. atL. 539-543; Congressional Globe, December 11,1867,40 
Cong. 2 sess. part 1,138; July 1,1868, 40 Cong. 2 sess. part 4, 3667, 3668; July 
9, 1868, 40 Cong. 2 sess. part 5, 490. Various gazetteers, dictionaries, and 
geographical works were also cited to show that in 1824, as well as later, 
Behring Sea was understood to form an integral part of the Pacific Ocean.
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Sea; but no seizures were made, nor were any warnings giveu 
to any British vessel engaged in sealing beyond the ordinary 
territorial limits till 1886. By correspondence with Bussia in 
1882 the Department of State of the United States was informed 
that Bussia claimed no jurisdiction along her coasts and islands 
beyond those limits. And in 1885 Mr. Bayard, as Secretary of 
State, writing to Mr. Lothrop, the minister of the United States 
at St. Petersburg, in relation to the seizure of the American 
schooner Henrietta, said that a right of redress 66 would arise, 
if it should appear that, while the seizure was made within the 
three-mile zone, the alleged offense was committed exterior to 
that zone, and on the high seas.” The British vessels seized in 
Behring Sea in 1886 and 1887 were, said the British Case, con
demned on the ground that that sea was a mare clausum, and 
that as such a part of it had been conveyed by Bussia to the 
United States. This ground was subsequently abandoned by 
the United States, and a claim was set up to an exclusive juris
diction of a hundred miles from the coast, and also to property 
in and a right of protection over fur seals in nonterritorial 
waters.1

As to the claim of property in and a right to protect the fur 
seals outside of the three-mile limit, the British Case maintained 
that the claim was uentirely without precedent,” and “in con
tradiction of the position assumed by the United States in 
analogous cases on more than one occasion;” that outside of 
Behring Sea citizens of the United States had pursued seals 
for years without let or hindrance and with the full knowledge 
of their government, and that the proposition that on one side 
of the Aleutian Islands a seal was the property of the United 
States and on the other side the property of any man who 
could catch it could be supported only on the ground chat * 313

Elliott, Census Report, 25, H. Ex. Doc. 3883, 50 Cong. 2 sess. 58, 87, 88; 
U. S. Stats, at L. XV. 241; Ex. Doc. 109, 41 Cong. 2 sess.; H. Ex. Doc. 83, 44 
Cong. 1 sess. 30, 32-34,125; S. Ex. Doc. 106,50 Cong. 2 sess. 139,140,134, 260, 
261, 253, 255, 259, 258, 263, 269, 267, 270, 135, 185, 40, 84, 101, 89; H. Ex. Doc. 
130, 44 Cong. 1 sess. 124; H. Ex. Doc. 40, 45 Cong. 3 sess. 65, 68; H. Ex. Doc. 
35, 44 Cong. 1 sess.; H. Ex. Doc. 153,49 Cong. 1 sess.; H. Misc. Doc. 602,50 
Cong. 1 sess. 28, 33; H. Report 623, 44 Cong. 1 sess.; H. Ex. Doc. 153, 49 
Cong. 1 sess.; H. Report 3883, 50 Cong. 2 sess. 10, 23, 24; Wharton, Int. Law- 
Digest, 1.106; Fishery Industries of the U. S., sec. 5, Vol. II. 20, 85; Vol. III.
313, et seq. ; Papers relating to Behring Sea Fisheries, Washington, 1887, 
121; Report of Governor of Alaska, 1886, 36; Blue Book “ United States No. 
2 (1890),” 7, 30,45,245, 243, 237, 234, 21,112, 89; ^ United States No. 1 (1891),” 
37,38, 41, 52,54, 56, 87; “ United States No. 3 (1892),” 39, 2, 4.
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Behring Sea was mare clausum. In this relation the British 
Case referred to the case of the schooner Harriet and other 
American vessels, which were seized by the Argentine authori
ties in 183L for killing seals on the Falkland or Malvinas 
Islands, and which were forcibly released by the American 
man-of-war Lexington, the United States defending this act on 
the ground, among others, that “the ocean fishery is a natural 
right which all nations may enjoy in common,” and that it may 
be exercised not only in the water itself, but also on unin
habited coasts.1

After citing various authorities as to the extent of territorial 
jurisdiction and the freedom of the fisheries outside of it,2 and 
declaring that even if the Bussian claim to hold a part of the 
Pacific as mare clausum had been well founded it would have 
been destroyed by the cession of a part of the inclosing terri
tory to the United States,3 the British Case maintained that the 
right to protect the seals was limited to the right to prevent 
ships and persons from entering territorial waters for the pur
pose of capturing them. Upon analogous questions, it was 
said, a similar principle had been recognized and enforced. In 
1804, during the war with France, Great Britain “claimed to 
search neutral vessels on the high seas, and to seize her own 
subjects when found serving under a neutral flag.” The United 
States not only opposed the claim, but insisted “ that in no case 
did the sovereignty of any nation extend beyond its own 
dominions and its own vessels on the high seas.”4 A similar

!Br. and For. State Papers, XX. 335,349,351; Hunt’s Merchants’ Maga
zine, February 1842,137,142, 143.

21 Kent’s Comm., 9th ed. 29; Wheaton’s Elements, Dana’s ed. 269; Wool- 
sey’s Int. Law, 6tli ed. sec. 59, p. 73; R. H. Dana, Documents and Proceedings 
of the Halifax Commission, 1653; Phillimore, Int. Law, 6tli ed. I. sec. 174; 
Mr. Seward to Mr. Tassara, Wharton’s Int. Law Digest, I. sec. 32, 103; 
Ortolan, Diplomatic de la Mer., ed. 1864, 145, 153; Case of the Washing
ton, Documents and Proceedings of the Halifax Commission, 152, 153; 
Opinion of Mr. Fish, Secretary of State, Wharton’s Int. Law Digest, I. sec. 
32, p. 106; Bluntschli, Law of Nations, book 4, secs. 302, 309; Vattel, Law of 
Nations, book 1, Ch. XXIII, secs. 289, 291; Kliiber, Droit des Gens Modernes 
de l’Europe, Paris, <kl. 1831, I. 216.

3 Ortolan, Diplomatic de la Mer, 4th ed. 1.147; Twiss, Rights and Duties 
of Nations in Time of Peace, 1884, 293; Halleck, Int. Law, I. c. 6, 143-145; 
Mr. Hoffman to Mr. Frelinghnysen, March 14,1882, S. Ex. Doc. 106, 52 Cong. 
2 sess. 260, 261; American Rights in Behring Sea, by Prof. J. B. Angell, The 
Forum, November 1889.

4 Mr. Madison to Mr. Monroe, January 5, 1804, Am. Stat. Papers, For. 
Rel. II. 730.
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Counter Case of 
United States.

view had prevailed in respect of the slave trade, for the pre
vention of which, notwithstanding its immorality and injus
tice, nations refuse to allow the exercise of visitation and 
search on the high seas.1

In the Counter Case of the United States it 
was observed that the British Case was “ de
voted almost exclusively to showing that the 

Government of the United States is not entitled to exercise terri
torial jurisdiction over the waters of Behring Sea or to exclude 
therefrom the vessels of other nations,” while, on the other hand, 
the Case of the United States made it “ plain that the main 
object had in view by the latter Government is the protection 
and preservation of the seal herd which has its home on the 
Pribilof Islands.” But as, in consequence of the Petroff falsifi
cations, “some evidence which the United States Government 
had relied on, to prove that for many years prior to the cession 
of Alaska Bussia had prohibited the killing of fur seals in the 
waters frequented by them in Behring Sea,” has turned out 
“ to be untrue,” it became “necessary for the United States to 
restate, in part, their position in respect to some of the ques
tions submitted to this tribunal.” Proceeding, then, to state 
the position of the United States as to Behring Sea and the 
^Northwest Coast, the Counter Case said that by the ukase of 
1799, as well as by its subsequent action, the Russian Govern
ment manifested an intention to maintain “ a strict colonial 
system” in those regions. The ukase of 1821, prohibiting for
eign vessels from approaching within one hundred miles of the 
coasts, “was a renewed declaration of the colonial system 
already referred to.” The United States did not impute to 
Bussia an intention to treat the one-hnndred mile belt as 
territory belonging to her, with the right to exclude foreign 
vessels for all purposes, but merely the intention “to preserve 
for the use of its citizens its interests on land by the adoption 
of all necessary, even though they be somewhat unusual, meas
ures, whether on land or at sea.”2 While it did not appear from 
the documents after 1821 “ to what distance from the shores of 
Behring Sea Bussia actually sought to protect her colonies 
against inroads from foreigners,” yet, said the Counter Case,

1 Le Louis, 2 DodsoiTs Adm. 210; The Antelope, 10 Wheaton, 66; Whea
ton’s Elements, Dana’s ed. 359-360; Br. and For. State Papers, XXXII. 575.

2 Bancroft, History of Alaska, 583, 584, and various documents referred 
to in the Case of the United States.
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“ there is nothing to show that she had in the meanwhile 
receded from the position taken in the ukase of 1821 and sanc
tioned, as the United States claim, by the resulting treaties. 
On the contrary, the broad language in which a patrol of the 
colonial seas is directed to be instituted, especially about 
the Pribilof and Commander Islands, strongly suggests that 
even at this late period Russia was still safeguarding her 
colonial interests by all necessary means. “It is true,” the 
Counter Case of the United States continued,

“no instance appears to have been recorded where a vessel 
was warned or seized for actually killing fur seals in the waters 
of Behring Sea. But in view of what we know of Russia’s 
solicitude and care for her sealeries, especially in the years fol
lowing 1836, it can not be doubted that such killing, had it 
occurred, would have been regarded as unlawful. In making 
this assertion the United States believe they are fully sus
tained by Russia’s action during the summer of 1892. In that 
year sealing vessels assembled in great numbers about the 
Commander Islands and killed fur seals in the extraterritorial 
waters surrounding this group. Russia, anticipating that her 
seal herd would be thus preyed upon, had dispatched to those 
waters in the early part of the season two cruisers, which 
seized six vessels, five of them British and one of them Ameri
can, carrying them in from a distance greater than three miles 
from any land.”

By way of “final observation” upon this branch of the con
troversy the Counter Case of the United States pronounced 
“the whole subject of the character and extent of the Russian 
occupation and assertion of right in and over Behring Sea” 
a question “of secondary and very limited importance in the 
consideration of the case submitted to the Tribunal.” The 
United States relied on the evidence submitted that Russia at 
a very early period in her occupancy of Alaska established “a 
fur-seal industry” on the Pribilof Islands “and annually killed 
a portion of the herd frequenting those islands for her own 
profit and for the purposes of commerce with the world; that 
she carried on, cherished, and protected this industry by all 
necessary means, whether on land or at sea, throughout the 
whole period of her occupancy and down to the cession to the 
United States in 1867;” that “by no act, consent, or acquies
cence of Russia was the right renounced to carry on this.indus
try without interference from other nations, much less was a 
right in other nations to destroy it in any manner admitted or 
recognized; and that no open or known persistent attempt had
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ever been made to interfere with it down to the time of the ces
sion of Alaska to the United States;” and that the claim made 
by the United States of a right “to protect and defend the 
property and interest” thus acquired and “ever since sedu
lously maintained,” while “in no sense dependent upon any 
right previously asserted by Russia in the premises,” was,
“ nevertheless, in strict accordance with, and in continuation 
of, the industry thus established and the rights asserted and 
maintained by Russia in connection therewith.”

As to the case of the schooner Harriet, seized by the Argen
tine authorities in 1831, to which reference was made in the 
British Case, the Counter Case of the United States said that 
“the question of jurisdiction on the high seas, or as to the 
rights of protection or property in the seals when found on the 
high seas,” was not involved in the case, the Harriet having 
been charged with taking seals on land; that the real ques
tion in dispute was whether the Republic of Buenos Ayres 
owned the coasts on which the seals were taken; and that the 
United States were “not now called upon to discuss” the posi
tion “assumed by the United States charge d’affaires at Buenos 
Ayres” as to the common right to fisheries on uninhabited 
coasts.

The Counter Case went very fully into the facts of seal life, 
and also into the subject of regulations.

It has been seen that in the Counter Case
Kussia’s Action in 0^. United States reference was made to 

1892' “Russia’s action during the summer of 1892,” 
as the first known instance of the warning or seizure of vessels 
by that government for killing seals in the waters of Behring 
Sea; and it may be observed that Mr. Coudert, of counsel for 
the United States, in his oral argument spoke to the same 
effect, saying that the seizures of 1892 constituted “all the 
information that we have upon the subject. It is imperfect;- 
it is by no means as full as the tribunal might like to have it; 
but the learned arbitrators will understand that that is not a 
subject upon which we can have official evidence, and we 
must let the evidence, such as has appeared in the case, speak 
for itself.”1 In the course of the oral argument of Sir Charles 
Russell, when the questions in the treaty of arbitration relat
ing to the transfer to the United States of “the rights of 
Russia as to jurisdiction, and as to the seal fisheries in Behring

1 Fur Seal Arbitration, XII. 413.
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Sea,?? east of the line in the treaty of 1867, were under discus
sion, Baron de Cource], the president of the tribunal, advert
ing to the fact that those questions were expressed in almost 
the “very words” used by Mr. Blaine in his note to Sir Julian 
Pauncefote of December 17,1890, said he supposed that, when 
Mr. Blaine formulated them, “he relied on some intrinsic argu
ments of value,” and that he probably had before him the 
“interpolations” of Ivan Petroff. In this inference Lord 
Hannen and Sir Charles Russell concurred. Mr. Foster, the 
agent of the United States, then stated, as a matter of fact, 
that Mr. Blaine had no knowledge of the interpolations, the 
documents not having been translated nor their contents made 
known to the officials of the United States till after the con
clusion of the treaty of arbitration. After this the following 
dialogue occurred:

“ Sir Charles Russell. I accept, of course, what Mr. 
Foster says, speaking from his own experience, that Mr. Blaine 
did not know of these documents at tbe time, and that there
fore he was relying upon the view that he took of the trea
ties. There are references in his correspondence which I will 
not now refer to which I find a little difficulty in accounting 
tor except by reference to some of these documents—I mean as 
to acts of assertion by Russia, which I do not find vouched 
for anywhere else except in these documents.

“Mr. Carter. Can you point to anything in Mr. Blaine’s 
letter indicating that he knew of the contents of these docu
ments?

“Sir Charles Russell. No; I do not say these docu
ments. I do not doubt Mr. Foster’s statement in the least 

subJec^ Mr* Blaine must have had some idea 
that there were in existence documents which would support 
the statements that there were acts of assertion by Russia 
which could be relied upon.

“ Mr. Foster. Why did he not produce them at the time?”
It seems that there was one seizure by Russia, or under 

Russian authority, of a foreign vessel for taking seals in Beh
ring Sea prior to the cases in 1892. This was the case of the 
British Columbian schooner Araunah in 1888. The master of 
the schooner alleged that she was seized off Copper Island 
about six miles from the nearest land. The captors alleged that 
she was nearer. It appeared, however, that the crew of the 
schooner were carrying on their operations in canoes between 
the schooner and the land, and it was affirmed that two of the 
canoes were within half a mile of the shore. Lord Salisbury 
said Her Majesty’s government were “of opinion that, even if
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the Araunah at the time of the seizure was herself outside the 
three-mile territorial limit, the fact that she was, by means of 
her boats, carrying on fishing within Eussian waters without 
the prescribed license warranted her seizure and confiscation 
according to the provisions of the municipal law regulating 
the use of those waters.” The “ provisions of the municipal 
law” referred to by Lord Salisbury were the regulations relat
ing to “trading, hunting, and fishing” “on the Eussian coast or 
islands in the Okhotsk and Behring seas, or on the northeast
ern coast of Asia, or within their sea boundary line,” which 
were published in San Francisco and in Japanese ports in 1881 
and 1882.1 These regulations were made the subject of inquiry 
by the Government of the United States at the time through 
its diplomatic representative at St. Petersburg, and the cor
respondence was published in the volume of Foreign Eela- 
tions for 1882. M. de Giers, the Eussian minister of foreign 
affairs, in a note of May 8 (20), 1882, stated that the regula
tions extended “ strictly to the territorial waters of Eussia 
only.”2 The vessels seized by the Eussian authorities in 1892 
were six in number.3 In regard to four of them the evidence 
was conclusive that their canoes were taking seals within the 
three-mile limit. In regard to the other two, though it was said 
that the “ moral evidence” of the same fact was equally con
clusive, yet as the canoes were not actually seen within terri
torial waters the Eussian Government undertook to make 
indemnity.4 On February 12 (24), 1893, however, the Eussian 
minister of foreign affairs, in response to an inquiry made in 
behalf of Canadian sealers as to the limits within which they 
would be permitted to carry on their operations during that 
year, wrote to the British ambassador that “the insufficiency 
of the strict application of general rules of international law 
to this matter” was admitted in the negotiations between 
Eussia, Great Britain, and the United States in 1888, and that 
the necessity for exceptional measures had been “ more lately 
confirmed by the Anglo-American agreement of 1891,” which 
had placed Eussian interests in an “ absolutely abnormal and

i Blue Book “ Russia No. 1 (1890) ”
2For. Rel. 1882, pp. 447-451, 452-454. The inquiry of the United States 

related to cod fishing; in the case of the Araunah M. de Giers stated that 
the regulations governed sealing also.

3 When these seizures of 1892 were referred to in the Counter Case of the 
United States, the precise facts were not known. The diplomatic corre
spondence was published in Great Britain while the tribunal of arbitra
tion was in session. See, infra, 911.

4 Blue Book “ Russia No. 3 (1893).”
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exceptional position.” u The prohibition of sealing within the 
limits agreed upon in the modus vivendi of 1891 has, in fact,” said 
the Russian minister of foreign affairs, u caused such an increase 
in the destruction of seals on the Russian coast that the com
plete disappearance of these animals would be only a question 
of a short time unless efficacious measures for their protection 
were taken without delay.” On these grounds he stated that 
for the ensuing season, and pending the adoption of interna
tional regulations, Russia would, as a measure of “ legitimate 
self-defense,” prohibit sealing within ten miles of all her coasts, 
and within thirty miles of the Commander Islands and Robben 
Island.1 The British Government declined to admit that 
Russia had a right to extend her jurisdiction over British ves
sels outside the usual territorial limits, but in order “ to afford 
all reasonable and legitimate assistance to Russia in the exist
ing circumstances,” expressed a readiness at once to enter into 
an agreement with the imperial government for the enforce
ment of the protective zones proposed in the note of the minis
ter of foreign affairs. Such an agreement was concluded in 
May, 1893.2

The British Counter Case reviewed at length 
British Counter Case, the positions assumed in the Case of theUnited 

States. Referring to the period prior to 1821, 
it maintained that the only Russian settlement north of the 
Aleutian Islands was Nusliagak, with five Russian inhab
itants, founded in 1818; that any Russian title by discovery 
was open to doubt, and that there was none by occupation or 
colonization; that in all the evidence relating to the period 
there was no distinction as regarded the title of Russia or its

1 In explanation of the grounds of these measures, the minister of foreign 
affairs said: “With regard to the ten-mile zone along the coast, these 
measures will he justified by the fact that vessels engaged in the seal fish
ery generally take up positions at a distance of from seven to nine miles 
from the coast, while their boats and crews engage in sealing both on the 
coast itself and in territorial waters. As soon as a cruiser is sighted, the 
ships take to the open sea and try to recall their boats from territorial 
waters. With regard to the thirty-mile zone around the islands, this 
measure is taken with a view to protect the banks, known by the sealers as 
1 sealing grounds/ which extend round the islands, and are not shown with 
sufficient accuracy on maps. These banks are frequented during certain 
seasons by the female seals, the killing of which is particularly destructive 
to the seal species at the time of year when the females are suckling their 
young, or go to seek food on the banks known as ‘sealing grounds/”

2Blue Book “Russia No. 1 (1893).”
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recognition by other nations between coasts north and south 
of 60° of north latitude; and that there was no evidence of 
the exclusion of foreign ships from Behring Sea, or from seal 
hunting therein, beyond the Petroff interpolations, which had 
been withdrawn. As to the claim of a right to protect the seals 
outside of the three-mile limit, the British Counter Case said, 
among other things, that if the identification of each seal and 
its annual return to the Pribilof Islands were assumed as facts, 
the United States could “ show no title without proof that the 
seal was tame or reclaimed before its departure, and that it 
intended to return, not only to the islands, but to some spot 
where it would be under the care and control of its owner.” 
The British Counter Case also reviewed the laws of the seven 
British colonies, of Scotland, Ireland, and ten other countries, 
including Bussia, which had been cited in the Case of the 
United States in support of the claim of protection, and 
declared that while in some instances they extended only to 
waters that might properly be considered territorial, in no 
instance was it shown that extraterritorial jurisdiction over 
foreigners was asserted or exercised.1 The British Counter 
Case concluded with a discussion of the subject of regulations.

The Case of the United States was supported 
Printed Argument of counsel in a written argument. In this 

Mr. Carter; the argUmenfc Mr. Garter discussed, first, the ques- 
Nature of Law. uWllat jaw js to govern the decision1?”

The determination of the tribunal must, he said, “be grounded 
upon principles of right” By the “ rule or principle of right” 
was meant “a Moral rule” dictated by “that general standard 
of justice upon which civilized nations are agreed.” “Just 
as, in municipal societies,” said Mr. Carter, “municipal law, 
aside from legislative enactments, is to be found in the general 
standard of justice which is acknowledged by the members of 
each particular state so, in the larger society of nations, inter
national law is to be found in the general standard of justice 
acknowledged by the members of that society.” This “ interna
tional standard of justice” was “but another name for inter
national law.” “Municipal and international law flow equally 
from the same source.” All law “ is but apart of the great domain 
of ethics. It is founded, in each case, upon the nature of man 
and the environment in which he is placed.” The “original and 
universal source of all law ” might, continued Mr. Carter, some

1 Some of the laws in question relate to oyster, pearl, and coral beds.
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times be designated as the law of nature, sometimes as natural 
justice, sometimes as the dictates of right reason; but, however 
described, “the same thing is intended.” The principles and 
rules derived from this source were properly termed law, though 
there was no common superior which might be appealed to for 
their enforcement. “The public opinion of the civilized world 
is a power to which all nations are forced to submit.”1

“ That there is a measure ot uncertainty concerning the pre
cepts of the law of nature and, consequently, in international 
law, which is derived from it, is,” said Mr. Carter, “indeed 
true.” But this uncertainty was, he declared, found “in all 
the moral sciences.” It was exhibited in municipal law, 
though not to so large an extent as in international law.

‘ The loftiest precepts of justice taught by the most elevated 
and refined intelligence of the age may not be acquiesced in 
or appreciated by the majority of men.” Thus the actual rules 
of municipal law “often fall short of the highest standard of 
natural justice,” and “erroneous descriptions in municipal 
tribunals are of frequent occurrence.” Such decisions must 

necessarily be accepted as declarative of the rulo of justice. 
They represent the c<( tioiici l st aiular <1 of justice accepted and 
adopted in the states where they are pronounced.” “So, also, 
in international law, the actual practice of nations does not 
always conform to the elevated precepts of the law of nature. 
In such cases, however, the actual practice must be accepted 
as the rule,” since it exhibits what may be called the interna
tional standard of justice, on which the nations of the world 
are agreed. “ But, although the actual practice and usages of 
nations are the best evidence of what is agreed upon as the 
law of nations, it is not the only evidence. These prove what 
nations have in fact agreed to as binding law. But in the 
absence of evidence to the contrary, nations are to be presumed 
to agree upon what natural and universal justice dictates.” 
It is thus, continued Mr. Carter, that international as well as 
municipal law is developed; and if a case arises for which the 
usages and practice of nations furnish no precedent, it is not

On the various propositions above quoted Mr. Carter cited Mackintosh’s 
Dissertation on the Law of Nature and of Nations; Bacon’s De Argu- 
mentis Scientiaruiu; Cicero, De Republica, Lib. III. Cap. XXII. sec. 33; 
Blacks tone, Comm. Book I. *41; Cicero, De Legibus, Lib. I. Cap. VI. sec. 6; 
Just. Inst., 1.1, 3; Phillimore, Int. Law. 3 ed. 1879, vol. 1. Sec. LX.; Story, 
Conflict of Laws, Ch. II. sec. 35; La Jeune Eugenie, 2 Mason’s Rep. 449.
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to be inferred that no rule exists. A rule is then to be drawn 
from the dictates of natural justice, to which nations are pre
sumed to yield their consent.

Assuming that the foregoing observations were well founded, 
Mr. Carter maintained that the tribunal, in making its decision, 
should look, first, to “ the actual practice and usages of nations,’’ 
as found in their relations, their treaties, and their diplomatic 
correspondence; and, second, to the judgments of courts which 
profess to administer the law of nations, such as prize courts, 
and in some instances courts of admiralty. If these sources 
failed to furnish a rule, the tribunal should look, third, “to the 
great source from which all law flows, the dictates of right 
reason, natural justice; in other words, the law of nature.” 
And in ascertaining the law of nature on any particular ques
tion, the tribunal should look, fourth, to “the municipal law of 
states, so far as it speaks with a concurring voice,” as “a prime 
fountain of knowledge; ” and, fifth, in all cases, with respect, to 
“the concurring authority of jurists of established reputation 
who have made the law of nature and nations a study.”1 * 9

1 In support of his argument Mr. Carter cited, in addition to the authori
ties already referred to, the following: Sixty Hogsheads of Sugar v. Boyle,
9 Cranch, 191, 197; Pomeroy, Lectures on Int. Law, ed. 1886, Ch. I. secs. 29, 
30, 31, 33, pp. 23-26; Phillimore, Int. Law, 1871, Ch. III. 14-28; Maine, 
Int. Law, 13-47; Wheaton, Iut. Law, part 1, ch. 1, secs. 4, 14; Kent, 
Comm, part 1, lect. 1, pp. 2-4; Halleck, Int. Law, Ch. II. sec. 13, p. 50, and 
sec. 18, p. 54; Woolsey, Int. Law, ed. 1894, sec. 15, p. 14; Wolff, quoted by 
Vattel, preface to 7th Am. ed. p. ix.; Ilautefeuille, Des Droits et des De
voirs des Nations Neutres en temps de Guerre Maritime, 1848, vol. 1, pp. 12, 
46; Bentham, False Manner of Reasoning in Matters of Legislation; Pufen- 
dorf, Le Droit de la Nature et des Gens, by Barbeyrac, 5th ed. vol. 1, book 2, 
ch. 3, sec. 23, p. 243, et seq.; Ortolan, International Rules and Diplomacy 
of the Sea, Paris, 1864, vol. 1, book 1, Ch, IV. 71; Heineccius, A Method
ical System of Universal Law, by Turnbull, 1763, Secs. XII., XXI., XXII.; 
Vattel, 7th Am. ed. preface, pp. v. vi. xiii. lvi. sec. 5, p. lvi. sec. 6; Mar
tens, Law of Nations, by Cobbott, 4th ed. 1829, introduction, 2; Fergu
son, Manual of International Law, 1884, Vol. I. Part I. Ch. III. sec. 21, p. 66; 
Testa, Le Droit Public Int. Maritime, by Boutiron, 1886, part 1, ch. 1; 
Burlamaqui, The Principles of Natural and Politic Law, by Nugent, 1823, 
Part II. Ch. VI. 135, 136; F. de Martens, Int. Law, Paris, 1883, vol. 1, pp. 
19, 20; Li. R. P. Tuparelli d'Azeglio, de la Compagnie de Jdsus, Traduit 
de Pltalien, 2d ed., II. ch. 2; Grotius de Jure Belli ac Pacis, Proleg.; Heff- 
ter, Int. Law of Europe, 2; Bluntschli, Le Droit Int. Codifi6, pp. 1, 2; P. 
Fiore, book 1, ch. 1; Ahrens, Course of Natural Law, Vol. II. Book III. 
ch. 1; Mass6, Commercial Law, Paris, 1874, book 1, Lib. II. ch. 1, p. 33; 
Renault, Introduction a PHtude du Droit Int., Paris, 1879, 13, 14.
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Mr. Carter next considered the subject of 
Questions of Juris- “the acquisition by Eussia of jurisdictional or 

Property. other rights over Behring Sea and the trans
fer thereof to the United States.” Referring 

to the first four questions submitted to the tribunal of arbi
tration, Mr. Carter said that, in the discussions of the author
ity which nations might exercise on the high seas, two subjects, 
essentially distinct, had been confounded. One was the sov
ereign right of making laws operative on the high seas and 
binding upon foreigners and citizens alike, which must be 
limited by some definite boundary line, and the other was “the 
protection afforded by a nation to its property and other rights 
by reasonable and necessary acts of power against the citizens 
of other nations whenever it maybe necessary on the high seas 
without regard to any boundary line.” The term “jurisdiction” 
had been indifferently employed to denote both things, and it 
had thus become a word of ambiguous import Indeed, the 
two subjects might appear to have been to some extent con
founded, or blended, in the minds of the negotiators of the 
treaty, which required the tribunal to determine, on the one 
hand, what “exclusive jurisdiction” in Behring Sea Russia 
had asserted and exercised, which might not unreasonably be 
understood as referring to sovereign legislative power, and, on 
the other hand, what exclusive right in the “seal fisheries” in 
Behring Sea Russia had asserted and exercised—“ a totally dif
ferent question, although a decision of it, affirming the exclu
sive right, might carry with it, as a consequence, the right 
to protect such fisheries by a reasonable exercise of national 
power anywhere upon the seas where such exercise might be 
necessary.” It was to this second question that the real con
troversy related, “and the first was intended to be included 
only so far as it might have a bearing upon the second.” An 
effort had, continued Mr. Garter, been made in the British Case 
to make it appear that the United States had shifted their 
ground, first by maintaining that Behring Sea was mare elaa- 
sum, next by claiming an exclusive jurisdiction of one hundred 
miles around the Pribilof Islands, and lastly, by abandoning 
both those positions and asserting a property interest in the 
seals. But he contended that the “first attitude” of the gov
ernment in relation to the matter, when it sought the coopera
tion of other powers in the protection of the fur seal, in order 
to avoid the exercise of the exceptional marine jurisdiction
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which the peculiar nature of the property might justify, was 
“the suggestion of a property interest.” Mr. Blaine also 
“ improved the first occasion upon which he was called upon 
to refer to the subject to place the claims of the United States 
distinctly on the ground of a property interest, which could not 
be interfered with by other nations upon the high seas by 
practices which in themselves were essentially immoral and 
contrary to the law of nature.” While Mr. Blaine had, in his 
own opinion, established his contention that Russia’s claim 
in 1821, of exceptional authority over the seas, was never 
abandoned by her, but was acquiesced in by Great Britain, as 
to the coast north of the sixtieth parallel of north latitude, 
yet counsel preferred, said Mr. Carter, to submit to the tribu
nal “that Russia had for nearly a century before the cession 
of Alaska established and maintained a valuable industry 
upon the Pribilof Islands, founded upon a clear and indispu
table property interest in the fur seals; ” that the United States 
had since the cession “carefully maintained and cherished that 
industry,” and that the destruction of it might be prevented 
“by the reasonable exercise of necessary force on the high 
seas.”

. The third division of the argument of the 
Questions of Prop- pjnited States related to “the property of the 
erty and Protection. united States in the Alaskan seal herd and 

their right to protect their sealing interests and industry.” 
The first branch of this subject—the “property of the United 
States in the Alaskan seal herd”—was treated by Mr. Carter, 
who began by distinguishing between the question of a prop
erty interest in the seals themselves and the question of a 
property interest in the industry long established on the Pribi
lof Islands of maintaining and propagating the seal herd, and 
appropriating the increase for the purposes of commerce and 
profit. If it were determined, said Mr. Carter, that the United 
States had the property interest which they asserted only in 
the industry established on the shore, it might, with some show 
of reason, be insisted that if the industry were not actually 
established they would have no right to forbid interference 
with the seals in the open sea; but if it were determined that 
the United States had the property interest which they 
asserted in the seals themselves it would follow that they 
would have the right at any time to take measures to establish 
such an industry, and to forbid any interference with the seals



which would tend to make its establishment impossible or 
difficult.

The first proposition which he would endeavor to maintain 
was, continued Mr. Carter, that the United States had, “by 
reason of the nature and habits of the seals and their owner
ship of the breeding grounds to which the herds resort, and 
irrespective of the established industry above mentioned, a 
property interest in those herds as well while they are in the 
high seas as upon the land.” The position taken by Great 
Britain was that the seals were res communes or res nullius • 
that they were not the subject of property, and consequently 
might be pursued and captured on the high seas by the citi
zens of any nation. The United States insisted, on the other 
hand, that the terms ferae naturae and domitce naturae were not 
sufficiently precise for a legal classification of animals in 
respect of the right of property in them, and that the determi
nation of the question depended upon the characteristics of 
the animal.1 There was no principle of jurisprudence, said 
Mr. Carter, to the effect that no wild animals were the subject 
of property. On the contrary, in the Boman law, as well 
expressed by Blackstone,2 a distinct consideration was given 
to the question what animals commonly designated as wild 
were the subjects of property, and to what extent; and the 
doctrines of the Boman law in this regard had been every
where accepted. According to those doctrines, the essential 
facts which rendered animals commonly designated wild the 
subject of property, not only while in the actual custody of 
their masters, but also when temporarily absent therefrom, 
were, said Mr. Carter, “that the care and industry of man 
acting upon a natural disposition of the animals to return to a 
place of wonted resort secures their voluntary and habitual 
return to his custody and power, so as to enable him to deal 
with them in a similar manner and to obtain from them similar 
benefits as in the case of domestic animals.” For the applica
tion of this doctrine of property per industriam he contended 
that the Alaskan fur seals furnished a typical example. By 
returning “in obedience to the imperious and unchangeable 
instincts of their nature to the same place, and voluntarily

‘Pufendorf, Laws of Nature and of Nations, Lib. 4, chap. 6, sec. 5- 2 
Kent’s Comm. 348; Davies v. Powell, Willes, 46; Morgan v. Earl of Aber
gavenny, 8 C. B. 768.

2 Comm Book II. 391.

832 INTERNATIONAL ARBITRATIONS.



FUR SEAL ARBITRATION. 833

subjecting themselves to the power of man,” they became “the 
subjects of ordinary husbandry, as much as sheep or any other 
cattle.” What difference could be suggested between the seals 
and animals such as deer, bees, wild geese, and wild swans, 
which appeared by the authorities to be universally regarded 
as property so long as they retained the animum revertendi f 
In either case the essential thing was that the art and industry 
of man should bring about the useful result on which the law 
makes its award of property, and to this end human art, care, 
and industry were as necessary and as effective in the one case 
as in the others. If the difficulty of identification should be 
suggested, the answer was that there was no commingling of 
the Alaskan and Russian seal herds; but were the case other
wise, all the fur seals in the North Pacific were in the same 
condition as those of Alaska, and were entitled to protection.

Mr. Garter next proceeded to inquire into 
The institution of ^he causes 0f the institution of property and 

Property. the principles upon which it stands. Prop
erty, as defined by Savigny, was “a widening of individual 
power.” The right of the individual to extend his power over 
the natural world rested on necessity, and, in the words of- 
Blackstone,1 “ necessity begat property.” And as the first 
necessity of the social state—peace and order—required that 
ownership should be enforced to the limited extent which sav
age conditions required, so the second necessity of society—its 
progress and advancement—that is to say, civilization— 
demanded that individual effort should be encouraged by 
offering as its reward the exclusive ownership of everything 
which it could produce. Hence the institution of property 
embraced all tangible things, subject only to three excepting 
conditions: 1. That they must have that utility which makes 
them objects of human desire. 2. The supply must be limited.
3. They must be susceptible of exclusive appropriation. The 
principles of natural law aod the practice of nations accorded 
with these conclusions. But, although the existence of human 
society necessitated the institution of property, it did not, con
tinued Mr. Carter, determine the form which the institution 
assumed. Universal ownership might satisfy the absolute 
necessities of a rude society, but in all advanced societies the 
condition found was individual ownership. The moral ground

1 Comm. Book II. 8.
3627------ 53
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on which private ownership was awarded was desert u What
ever a man produces by his labor or saves by the practice of 
abstinence is justly reserved for his exclusive use and benefit.77

But what is the extent of the dominion thus 
Extent of Dominion given? Mr. Carter answered, (1) that no pos- 

Over Things. sessor 0f property has an absolute title to it— 
his title is coupled with a trust for the benefit of mankind; 
(2) that things themselves are not given him, but only the usu
fruct or increase—he holds the thing in trust for the present 
and future generations of man. The idea of the gift in com
mon is reconciled, argued Mr. Carter, with that of exclusive 
possession by the instrumentality of commerce, which springs 
into existence with the beginnings of civilization as a part of 
the order of nature. Every nation, so far as it possesses more 
than enough of the fruits of the earth to satisfy its own needs, 
is a trustee of the surplus for the benefit of those in other 
parts of the world who need them and are willing to give in 
exchange for them the products of their own labor, and this 
trust is obligatory. No nation, declared Mr. Carter, is per
mitted to interdict all commerce with foreign nations. Nor is 
■the trust in question limited to a nation7s surplus; it extends 
to its means and capabilities of production. To destroy the 
sources from which any human blessing flows is a crime. For 
these reasons the only title to things that nature confers is the 
usufruct. The earth being designed for the permanent abode 
of man, each generation is entitled only to its use, and the law 
of nature forbids that any waste should be committed to the 
disadvantage of the succeeding tenants. The obligation not 
to invade the stock provided for the support of human life is 
specially imposed on civilized societies, for the danger pro
ceeds almost wholly from them. With the advance of civili
zation, the increase of population, and the multiplication of 
wants, a peril of overconsumption arises, against which the 
great safeguard is the institution of private individual property, 
which brings into play the powerful motive of self-interest, 
stimulates the exertion of the faculties, and thus leads to a 
prodigiously increased production of the fruits of the earth.

The conclusions thus sought to be established, Mr. Garter 
summarized as follows:

“ First. The institution of property springs from and rests 
upon two prime necessities of the human race:

u 1. The establishment of peace and order, which is necessary 
to the existence of any form of society.
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“ 2. The preservation and increase of the useful products of 
the earth, in order to furnish an adequate supply for the con
stantly increasing demands of civilized society.

“ Second. These reasons, upon which the institution of prop
erty is founded, require that every useful thing, the supply of 
which is limited, and which is capable of ownership, should be 
assigned to some legal and determinate owner.

uThird. The extent of the dominion which, by the law of 
nature, is conferred upon particular nations over the things of 
the earth, is limited in two ways:

“1. They are not made the absolute owners. Their title is 
coupled with a trust for the benefit of mankind. The human 
race is entitled to participate in the enjoyment.

“ 2. As a corollary or part of the last foregoing proposition, 
the things themselves are not given; but only the increase or 
usufruct thereof.’7

Mr. Carter next proceeded to argue that 
Application of Prin- these principles, applied to the facts of seal 

Seals* t0 the ^ W0U^ establish a property interest on the 
' part of the United States in the Alaskan seal

herd. As to the seals being objects of desire and limited in 
supply, no discussion, he said, was needed. The only differ
ence that could arise was as to whether the animal was suscepti
ble of ownership. In the consideration of this question, the 
conception of oicnership must be distinguished from that of 
possession. In the development of the institution of private 
property, with the advance of civilization there arose a need 
of protection to individual accumulations when beyond the 
immediate possession of the producer; and in order to deter
mine what was capable of ownership, it was necessary to con
sider to what extent society would u aid the infirmity of indi
vidual power by stamping the character of ownership upon 
things which are out of the actual possession and away from 
the presence of the owner.77 The “ general answer is obvious; 
it will do this whenever social necessities require, and to the 
extent to which they require it.77 This might be shown “ by 
pointing out what society, through the instrumentality of the 
law, universally does.77 With regard to land and the fruits 
thereof, actual possession is, said Mr. Carter, immaterial. So 
all useful domestic animals are held to be subjects of exclusive 
appropriation, however widely they m'ay wander from their 
masters, for the reason that from their nature and habits man 
has such a control over them as enables him, if the law will 
lend its aid, to breed them, and to increase and preserve them. 
In the case of animals in every respect wild and yet useful,
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such as sea fishes, wild ducks, and most other species of game, 
the case is different, since man can not control them. But 
when we come to animals which lie near the vague and indefi
nite boundary that separates the wild from the tame, we find, 
in such instances as those of bees, deer, pigeons, wild geese, 
and swans, that the law regards them “ as subjects of property 
so long as they possess the animum revertendi, evidenced by 
their usual habit of returning to a particular place.” The rea
son is that each of these animals, “ habitually and voluntarily, 
so far subjects itself to the control of man as to enable him, 
by the practice of art and industry, to take the annual in
crease for the supply of human wants without diminishing the 
stock; in other words, to breed, them, and to make them the 
subject of husbandry; and, in the case of each, unless a prop
erty interest were awarded by the law—that is to say, unless 
the law came to the aid of human infirmity and declared them 
to be susceptible of ownership, notwithstanding the want of 
actual possession—they would cease to exist and be lost to the 
world.” These were, said Mr. Garter, the grounds on which 
the municipal law declared the several descriptions of wild 
animals in question to be property; and this was what was 
intended by making the question of property depend upon the 
existence of the animus revertendi.l

Of the kind of property just referred to, Mr. Carter main
tained that the fur seal was “a typical instance.” In this 
relation he said:

“ Polygamous in its nature, compelled to breed upon the 
land, and confined to that element for half the year, gentle and 
confiding in disposition, nearly defenseless against attack, it 
seems almost to implore the protection of man, and to offer to 
him as a reward that superfluity of increase which is not needed

1 In his oral argument Mr. Carter said: UI may* say that this animus 
revertendi must he of itself wholly unimportant. It is indeed a mere fic
tion, anyway. * * * All we know of the intention of the wild animal
is that exhibited hy its habits; and indeed the law says that the intention 
is to he inferred only from its habits. As long as the habit, of returning 
exists, the intention exists, and when the habit of returning ceases then 
the intention to return is held to cease. Of what consequence, in itself 
considered, is this habit of returning, unless it has some social uses and 
purposes? * * * Can it be anything else than that the existence of
the habit enables man to treat the animal in the same way as he treats 
domestic animals and to make the animal subserve the same useful public 
and social purposes which domestic animals subserve? Plainly that must 
be the reason for it,”
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for tlie continuance of the race. Its own habits go very far to 
effect a separation of this superfluity, leaving little to be done 
by man to make it complete. The selections for slaughter are 
easily made without disturbance or injury to the herd. The 
return of the herd to the same spot to submit to renewed drafts 
is assured by the most imperious instincts and necessities of 
the auimafs nature. * * * All that is needed to make the
full extent of the blessing to mankind available is the exercise 
on the one hand of care, self denial, and industry on the part 
of man at the breeding places, and, on the other, exemption 
from the destructive pursuit at sea. The first requisite is sup
plied. A rich reward is offered for, and will certainly assure, 
the exercise of art and industry upon the land. All that is 
demanded from the law is that exemption from destructive 
pursuit on the sea which the award of a property interest will 
insure.”

Under these circumstances could anything, said Mr. Carter, 
be clearer as a moral, and under natural laws a legal, obliga
tion than the duty of other nations to refrain from taking any 
action which would prevent the United States, the owner of 
the lands to which the seal herd resorts, from performing the 
trust which it acknowledged and had discharged ! To say that 
the United States had no power to prevent sealing on the high 
seas was to beg the question. If they had a property right in 
the seals, the power to protect it could not be wanting. But, 
even conceding for the sake of the argument that the United 
States had no power to protect and punish, would it be asserted 
that this constituted a right to capture seals at sea, and thus 
destroy one of the gifts of nature to man!

It might be asked, continued Mr. Carter, whether the United 
States asserted a legal right of property in any individual seal 
that might be found in the sea on which an action for trespass 
might be maintained in a municipal tribunal to recover damages 
from the slayer, or to recover the skin of the animal, if it should 
anywhere be found. The United States, he answered, did not 
insist upon this extreme point, because it was not necessary to 
insist upon it. Summing up this branch of the discussion, Mr. 
Carter said:

“All that is needed for their [the United States’] purposes is 
that their property interest in the herds should be so far recog
nized as to justify a prohibition by them of any destructive pur
suit of the animal calculated to injure the industry prosecuted 
by them on the islands upon the basis of their property interest. 
The conception of a property interest in the herd, as distinct 
from a particular title to every seal composing the herd, is clear

88?



838 INTERNATIONAL ARBITRATIONS.

and intelligible; and a recognition of this would enable the 
United States to adopt any reasonable measures for the pro
tection of such interest.

u It is, of course, necessary to an actual appropriation of 
property that the intent to appropriate should be evidenced by 
some act. This requirement has been fully satisfied by the 
United States. Every act by which that intent could be mani
fested has been performed. They have, in every practicable 
form, exercised art, industry, and self-denial1 in protecting the 
seals upon their soil and gathering the increase for the purposes 
of commerce with the world, and they have in all practicable 
forms, by their laws, by executive proclamation, and the exer
cise of force upon the high seas, endeavored to prohibit all 
invasions of their property interest.

u It is believed that of the three conditions hereinbefore men
tioned as requisite to assert a right of property in the seal 
herd, a compliance with the only one which can be the subject 
of debate, namely, susceptibility of appropriation, has now been 
fully established; and we need no longer delay the final con
clusion that the United States, and they alone, having such a 
control over the Alaskan seal herd as enables them by the 
practice of art, industry, and self-denial to make the entire 
product fully available for the wants of mankind without dimin
ishing the stock, and having asserted this control and exercised 
the requisite art, industry, and self denial in order to accom-

iRefering in his oral argument to the subject of self-denial, Mr. Carter 
said:

“I wish to dwell a moment upon the merits of that particular feature 
of self-denial. I have given in the printed argument a multitude of cita
tions which illustrate the merit of this quality of abstinence as a foundation 
for property. * * *

“Wherever you can find among men a disposition to forego immediate 
enjoyment for the purpose of accomplishing a future good you find a prime 
element of civilization, and it is that which society encourages, and worth
ily encourages. * * * That is what is exhibited upon these Pribilof
Islands. The United States, or its lessees, do not disturb these animals as 
they come. They invite them to come. They devote the islands entirely 
to their service. They cherish them while they are there. They protect 
them against all enemies. They carefully encourage, so far as they can, 
all the offices of reproduction, and at the appropriate time they select 
from the superfluous males, that can not do any good to the herd and may, 
under certain circumstances, do injury to it, the entire annual increase of 
the animal and apply it to the purposes of mankind; and without the exer
cise of those qualities, as is perfectly plain, that herd would have been 
swept from existence half a century ago, and the Pribilof Islands would 
have been in the same condition in respect to seals as the Falkland Islands, 
or the Mas-a-Fuera Island, and other localities, once the seats of mighty 
populations of these animals.

“It is upon these considerations that I base the position of the United 
States, that it has a right of property in these seals.”
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plish that great end, have, under principles everywhere recog
nized, both in the law of nature and in the concurring municipal 
jurisprudence of all civilized States, a property interest in that 
herd.”1

The question of the 44 Right of the United 
Mr. Phelps’s Written gtates to protect their sealing interests and 

Argument. industry ” was discussed by Mr. Phelps. The 
case of the United States had, he said, thus far proceeded on 
the ground of a national property in the seal herd itself. But, 
admitting for the sake of the argument that no such right of 
property existed, and that the seals were to be regarded, out
side of territorial waters, as ferce natural in the full sense of 
the term, the question remained whether, upon this hypothesis,
64 the industry established and maintained by the United States 
Government on the Pribilof Islands, in the taking of the seals 
and the commerce that is based upon it, are open to be destroyed 
at the pleasure of citizens of Canada by a method of pursuit 
outside the ordinary line of territorial jurisdiction, which must 
result in the extermination of the animals.” Continuing, Mr. 
Phelps said:

44 The ground upon which the destruction of the seal is sought 
to be justified, is that the open sea is tree, and that since this 
slaughter takes place there, it is done in the exercise of an inde
feasible right in the individuals engaged in it; that the nation 
injured can not defend itself on the sea, and therefore upon the 
circumstances of this case can not defend itself at all, let the 
consequences be what they may.

44 The United States Government denies this proposition. 
While conceding and interested to maintain the general rule 
of the freedom of the sea, as established by modern usage and 
consensus of opinion, it asserts that the sea is free only for inno
cent and inoffensive use, not injurious to the just interests of 
any nation which borders upon it; that to the invasion of such 
interests, for the purposes of private gain, it is not free; that 
the right of self-defense on the part of a nation is a perfect 
and paramount right to which all others are subordinate, and

1 In support of his propositions Mr. Carter cited Mackenzie’s Studies in 
Roman Law, 6th ed., ch. II. 174; Poste’s Gaius, 2ded., sec. 68; Savigny’s 
Possession in the Civil Law, compiled by Kelleher; Pufendorf, Law of 
Nature and Nations, lib. III., c. 1, sec. 3; Bracton, lib. II., c. 1; Bowyer, 
Modern Civil Law, 72; Cooper’s Justinian, lib. II., lit. 1, secs. 11-15; The 
Case of Swans, 7 Coke, 15b; Child v. Greenhill, 3 Croke, 533; Keeble v. 
Hiekeringill, 11 East. 574; Amory r. Elyn, 10 Johns. 102; Eoff v. Kilts, 15 
Wend. 550; Baron Wilde, in Blades t\ Higgs, 12 C. B. N. S. 512; Earl of 
Abergavenny v. Abergavenny, 8 C. B. 768; Davies v. Powell, Willes’s Rep. 
1737.
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which upon no admitted theory of international law has evei* 
been surrendered; that it extends to all the material interests 
of a nation important to be defended; that in the time, the 
place, the manner, and the extent of its execution it is limited 
only by the actual necessity of the particular case; that it may, 
therefore, be exercised upon the high sea as well as upon the 
land, and even upon the territory of other and friendly nations, 
provided only that the necessity for it plainly appears; and 
that wherever an important and just national interest of any 
description is put in peril for the sake of individual profit by 
an act upon the high sea, even though such act would be other
wise justifiable, the right of the individual must give way, and 
the nation will be entitled to protect itself against the injury, 
by whatever force may be reasonably necessary, according to 
the usages established in analogous cases.’7

For the reason, said Mr. Phelps, that the sea
Defense and Juns- was jn eariy times the theater of lawless vio- 

diction. i ,, ,. „
lence, the assumption of national dominion 

over adjacent waters became necessary to self-protection, and 
was therefore generally assented to. The mare liberum in 
such waters gave way to mare clausum.1 When commerce 
became more extensive and better able to protect itself, “ the 
modern conception of the freedom of the sea, first iormally set 
forth by Grotius, came gradually to be established.77 Even 
then the contrary doctrine was maintained by Sir Matthew 
Hale and Selden; and England and other maritime powers 
surrendered their control over the seas slowly and reluctantly, 
and only “ for the purposes of just, innocent, and mutually 
profitable use,77 conducive to the general good, and not vio
lative of the rights of others.2 3 Nor was the right of self
defense on the sea ever surrendered by any nation. In using 
the sea,nations must submit to first principles of law and pay 
due regard to the rights of others; and these conditions “are 
enforced by the injured party because they can be enforced in 
no other way.77 3 The right of self-defense by a nation upon 
the sea and the right of municipal jurisdiction over adjacent- 
seas were, said Mr. Phelps, totally distinct. The right of juris
diction, though “only a branch of the general right of self- 
defense,77 must be limited by an ascertained or ascertainable 
line, but the right of self-defense was “subject to no territo

1 Maine, Int. Law, 75-77.
2 Story, J., The Marianna Flora, 11 Wheaton, 41; 1 Kent, Comm. 27.
3 Vattel, secs. 17,18,19; Twiss, Int. Law, Part 1, sec. 12; Phillimore, Int. 

Law, ch. 10, secs. Ill, 114; Hall, Int. Law, ch. 7, sec. 83.
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rial line.”1 In Church v. Hubbart,2 the Supreme Court of the 
United States unauimously held that “ the right of a nation to 
seize vessels attempting au illicit trade is not confined to their 
harbors or to the range of their batteries.” The same prin
ciple was stated by Chief Justice Cockburn in Queen v. Keyn,3 
referring to Church v. Hubbart, which was also cited by Kent,4 
Wharton,5 6 7 and Wheaton,5 and was followed in Hudson v. 
Gruestier." In this relation Mr. Phelps animadverted on Dana’s 
criticism, iu his notes to Wheaton, ot the case of Church v. 
Hubbart.8 He also maintained that the right of self-defense 
was as strong in the territorial jurisdiction of a friendly state 
as on the high seas, referring in this relation to the case of 
Amelia Island,9 to the destruction of the steamer Caroline by 
a British force within the waters of the United States in 1838,10 
and to the bombardment of Grey town.11 “A still more strik
ing illustration,” said Mr. Phelps, “of the exercise of the 
national right of self-defense upon the high seas, at the expense 
of innocent commerce and to the entire subordination of pri
vate rights, which, except for the consequences to national 
interests, would have been unquestionable, is found in the 
British Orders in Council in the year 1809, prohibiting neutral 
commerce of every kind with ports which the Emperor of 
France had declared to be closed against British trade. The 
effect of these orders was to arrest upon the sea the lawful 
trade of neutrals, not with blockaded ports, nor even belliger
ent ports not blockaded, but with neutral ports. Yet the 
validity of these orders upon the principles of international 
law, severe as their consequeuces were, Avas affirmed by the 
great judicial authority of Lord Stowed, then Sir William 
Scott, in several cases of capture that came before him in 
admiralty, upon the ground that they were necessary meas

1 Vattel, 128, sec. 289; 1 Kent, Comm. 29.
2 2 Cranch, 287.
3 2 Law Rep. 214.
41 Comm. 31.
5 Int. Law Dig. 113.
6 Int. Law, 6th ed., 235.
7 6 Cranch, 281.
8 Mr. Phelps also referred to the cases of the schooner Betsey, Mason’s 

Rep. 354, and Manchester v. Massachusetts, 139 U. S. 240.
9 Wharton’s Int. Law Dig. I. 50.

10Phillimore, Int. Law, vol. 1, Sec. CCXVI; Hall, Int. Law, p. 267, par. 34.
111 Wharton’s Int. Law Dig. 226, 229, 230, 232, 233.
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ures of self defense to which all private rights must give way.”1 
Lord Stowell’s judgments in these cases had never, Mr. Phelps 
declared, “ been criticised or disapproved by any court of jus
tice, nor by any writer of repute on international law.” He 
also referred, as another very forcible illustration of the prin
ciple for which he contended, to the exclusive right once 
asserted by Great Britain to the fisheries off the coasts of 
Newfoundland and Nova Scotia, saying that it was “ contended 
by Great Britain and conceded by the United States that all 
those fisheries, both within and without the line of territorial 
jurisdiction, were, previous to the Revolutionary war, the 
exclusive property of Great Britain, as an appurtenant to its 
territory.” Mr. Phelps further argued that the right of self
defense existed in peace as clearly as in war. This was shown 
by the treatment accorded the pirate. Nor was there, he said, 
any question that a nation whose laws prohibit slavery may 
capture on the high seas any vessel laden with slaves intended 
to be landed on her coast, or any vessel sailing for the purpose 
of prosecuting the slave trade on her shores. Nor was the 
sea free to any vessel not carrying the flag of some couutry, 
and shown by its papers to be entitled to carry the flag it 
bears. So a vessel guilty of an infraction of revenue or other 
law in territorial waters may be pursued and captured beyond 
them. On this principle rested the British act2 restricting 
the passage of a vessel on the high seas, when approaching 
Great Britain from an infected port, as well as the restraints 
put ou neutrals in time of war.

On the principle of self-defense, said Mr. 
Right Of Visitation Phelps, was based the right of visitation and

Time of Peace search of Private vessels of one nationality on
Asserted. the high seas by the armed ships of any other

nationality. It had been said that this right 
was confined to time of war. This assertion proceeded upon 
the ground that only in time of war could the necessity for it 
arise. But no one, declared Mr. Phelps, had “ ever claimed 
that the right should be denied in time of peace if an equal 
necessity for it exists5” and when such necessity had been 
regarded as existing, the right had been asserted. Prior to the 
war of 1812, Great Britain u claimed the right in time of peace

1 The Success, 1 Dod. 133; The Fox, 1 Edwards, 314; The Snipe, 1 Edwards, 
382.

2 6 Geo. IV. c. 78.

a
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to search American ships on the high seas for British subjects 
serving as seamen.” This claim, said Mr. 

British Claim of im- p^elps, had “been disused, but never aban- 
pressment. doned;» the United States objected to it on 

the ground “that it was founded upon no just necessity or 
propriety,” but, “had it been a measure in any reasonable 
sense necessary to self-defense on the part of Great Britain,
its claim would have rested on a very different foundation, 
and would have been supported by the analogy of all similar 
cases.” Mr. Phelps further declared that the “right of search 
is exercised without question as against private vessels sus
pected of being engaged in the slave trade.” Lord Aberdeen, 
in 1841, claimed the right of visitation of vessels on the high 
seas in time of peace, far enough at least to ascertain their 
nationality.1 “Mr. Webster,” said Mr. Phelps, “disputes this 
right, but has to admit that it does exist when specially 
necessary.”2 The subordination of private right to national 
necessity had been well stated by Manning,3 and had been 

.laid down by other writers.4
As examples of cases, exceptional in char- 

Extraterritoriai Op- acter, where necessity had dictated acts of 
oration Of statutes seif_ defense, Mr. Phelps also cited various stat- 
and Regulations. ^teg aild regulations, which were referred to

in the Case of the United States, for the protection of various 
fisheries outside of the ordinary territorial waters. He said:

“An effort is made in the British Counter Case to diminish 
the force of the various statutes, regulations, and decrees above 
cited, by the suggestions that they only take effect within the 
municipal jurisdiction of the countries where they are promul
gated, and upon the citizens of those countries outside the 
territorial limits of such jurisdiction. In their strictly legal 
character as statutes, this is true. * * * But the distinc
tion has already been pointed out, which attends the operation 
of such enactments for such purposes. Within the territory 
where they prevail, and upon its subjects, they are binding as 
statutes, whether reasonable and necessary or not. Without, 
they become defensive regulations, which if they are reason
able and necessary for the defense of a national interest or

1 Br. and For. State Papers.
2 Webster’s Works, VI. 336.
s Int. Law, ch. 3, p. 252, 263.
4 Azuni, Part II. ch. III. art. 2, sec. 4, p. 178; Paley, Moral Philoso

phy, Book 6, c. 12; Grotius, III. c. 1, sec. 5; Wheaton, Law of Nations, 
128.
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> right, will be submitted to by other nations, and if not, may be 
enforced by the government at its discretion.

“Otherwise their effect would be to exclude the citizens of 
the country in which they are enacted from a use of the marine 
products it is seeking to defend, which is left open to the 
inhabitants of all other countries, thus leaving those products 
to be destroyed, but excluding their own people from sharing 
in the profits to be made out of the destruction. Will it be 
contended that such is the result that is either contemplated 
or allowed to take place by the governments which have found 
it necessary to adopt such restrictions 1 .

“ It would be much more to the purpose if it could be shown 
either that any nation had ever protested against or challenged 
the validity of any of these regulations outside the territorial 
line, or that any individual had ever been permitted to trans
gress them there with impunity.”

r, . *v, The cla m of the United States of a right toCharacter of the , , .li , . ^ ®
United States Claim. prPtect the seals 111 Behring Sea presented, 

said Mr. Phelps, “nothing new, except the 
particular circumstances of the application of an universal and 
necessary principle to an exigency that has not arisen in this . 
precise form before.” But the advance of the law of nations 
must be by the process of analogy, in the application of funda
mental principles to new cases as they arise. And if it were 
possible to regard the present case as in any respect outside 
of rules previously established, its determination “ would then 
be remitted to those broader considerations of moral right and 
justice which constitute the foundation of international law.”* 1

Further Arguments , Th° argument ™ questions of right having 
for the United states. been comP¥ed, Mr. Carter discussed the sub

ject of concurrent regulations, contending that 
the tribunal should make a regulation prohibiting all sealing 
at sea, except by the native tribes of Indians on the northwest 
coast of America for the purposes of food and clothing in the 
manner in which they were originally accustomed to prose
cute it.

1 In an appendix Mr. Plielps cited Hannam v. Mockett, 2 Barn. & Cress. " 
943; Keeble v. Hickeringill, Holt's Rep. 17; Church v. Hubbart, 2 Cranch,
187; Opinion of Johnson, J., Rose v. Himely, 4 Cranch, 241; Azuni, Part
I. c, II. art. 7, sec. 4, p. 185; Plocque, De la Mer et de la Navigation Mari
time, ch. 1, pp. 6-8; Pradier-Foddr6, Traits de Droit Int. II. sec. 633; La 
Tour, De la Mer Territoriale, 230; Calvo, Le Droit Int. sec. 244; Heff- 
ter, Int. Law, secs. 74-75; Bluntschli, Int. Law, Book IV. secs. 322, 342; 
Carazza Amari, Int. Law, sec. 2, ch. 7, p. 60; Webster's Works, VI. 261; 
Ilardcastle’s Life of Lord Campbell, II. 118; Br. and For. State Pap., XXX.
196; Documents relating to the negotiation of the Treaty of Ghent.
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The question of damages, under Article VII. of the treaty 
of arbitration and Article V. of the modus vivendi, was dis
cussed by Mr. Blodgett.

Mr. Coudert- presented an elaborate summary of the evi
dence, supporting, on grounds of fact, the contentions advanced 
by the United States on the various questions at issue.

The British Argument, after adverting to 
Printed Argument tpe questions of jurisdiction in Behring Sea, 
Of Great Britain, declared that, “ shorn of all support of inter

national law and of justification from the usage of nations, the 
claim of the United States to possess and protect the seals in 
the high sea takes, at last, its final form—as a claim of prop
erty.” The British Argument then continued:

o Yet not wholly is it [the claim of the United States] rested 
on property. The greatest jurists of the world have dealt with 
‘property’ and ‘possession’ in such fashion, have defined their 
meanings with such precision ot thought and language, that 
it is not surprising the United States should shrink from the 
hopeless task of attempting to formulate a new species of 
ownership. And so, at last, driven from all the. standpoints ot 
admitted and long-known rights, the argument of the United 
States takes refuge in a claim for protection where there is no 
property, under circumstances so novel that its supporters con
fess with candor that it can be rested on no precedent, but that 
a precedent ought to be established by international law to 
meet the exigencies of the case.

“To all this shadowy claim the government of the Queen 
submit but one answer—the law.

“It is sought to support this strange right by reason ot the 
industry of the United States citizens and the benefit which 
that industry is said to confer on the markets ot the world, 
But the rights of industry and the benefits of others interested 
therein are already cared for by the law.

“It is said that the United States has a right to the seals as 
to the products of the soil. The law already sufficiently pro
tects the products of the soil.

“Animals are not products of the soil. The birds building 
in the trees, the rabbits burrowing in the ground, are but wild 
animals to the law. Yet in respect of them the law has already 
defined the extent of the rights of property, and has protected
these rights. , ,,

“Again, tlie claim is to the increase of the seal as to the 
sheep farmer is given the increase of his flock. The law deals 
with the increase of the flock 5 and the increase of wild animals
it deals with, too. #

“‘An industry the property of the nation on whose shores it 
is carried on?—such is the form in which the United States 
claim is presented by one of its ablest advocates, a form which



evades the most elementary questions as to the foundation, the 
nature, and the extent of the rights so claimed.

“The whole case, and every part of it, and every form in 
which ingenuity can frame it, are covered by the law. And to 
this law Her Majesty’s government most confidently appeal.

“And there is another law to which that government appeal 
with equal confidence—the law on which depends the freedom 
of the sea.

“ What is the freedom of the sea?
“The right to come and go upon the high sea without let or 

hindrance, and to take therefrom at will and pleasure the prod
uce of the sea. It is the right which the United States and 
Great Britain endeavored, and endeavored successfully, to 
maintain against the claim of liussia seventy years ago. It is 
the right in defense of which, against excessive claims of other 
nations, the arguments of the United States have in former 
times held so prominent a place.

“And what is the claim to protect the seal in the high sea? 
It is, as of right and for all time, to let and hinder the vessels 
of all nations in their pursuit of seals upon the high sea; to 
forbid them entrance to those vast seas which the United 
States have included in the denomination of the 4 waters of 
Alaska;’ to take from these vessels the seals they have law
fully obtained; and to search, seize, and condemn the vessels 
and the crews, or with show of force to send them back to the 
ports from which they set out.

“And so, according to the contention of the United States,
L protection of an industry’ at sea justifies those acts of high 
authority which by the law of nations are allowed only to 
belligerents, or against pirates with whom no nation is at 
peace.

“From giving its high sanction to these views this tribunal 
may well shrink; and it is with no mere idle use of high- 
sounding phrase that Great Britain once more appears to 
vindicate the freedom of the sea.”
_ , ^ ' Proceeding with the question whether the
Nature of the Fur Tt ■.*. i cu. x i i , .geal U mted States had any right of protection or of

’ property in the fur seals outside of territorial 
waters, the British Argument maintained, in the first place, 
that the fur seals were animals ferae naturae. In support of 
this contention the Argument recited that “ the fur seal is not 
only a marine animal, but pelagic in habit, spending most of 
its time at large in the open sea; ” that it “is migratory in its 
habit, and in the course of the year traverses a great part of the 
North Pacific Ocean;” that its food “is entirely derived from 
the sea;” that such an animal can not be said to have a “home” 
only when on its breeding area, the home of any species being 
the area within which it habitually lives; that in the summer 
months most of the seals go north for breeding purposes, but

846 INTERNATIONAL ARBITRATIONS.
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that no special bodies of seals could be said “to resort en
tirely and invariably” to one or other of the various groups of 
islands frequented by them ; that the term “ Alaskan herd ” was 
“simply a fanciful creation,” applicable, if at all, only when 
the seals were on the islands, and then only to each rookery 
separately, or to bodies of seals driven together 5 that “though 
fur seals are to a certain degree controllable when on land, 
this results from their helplessness while there, and such con
trol has nothing to do with domestication;” that it is “im
practicable so to control the seals as to prevent them from going 
to the sea whenever they desire to do so, and, were it possible 
to do so, the seals would perish;” that on the Pribilof Islands 
they “are left entirely to their natural inclinations as to leav
ing and returning,” thus retaining there “ all their character
istics of animals ferce naturcej” that they “are unused to, and 
incapable of, any but slow and labored movement on land, and 
are, therefore, easily surrounded and driven to the killing 
grounds for slaughter;” that they “dread the approach of man, 
and endeavor to flee from him, even when collected in great num
bers ashore, though it is probable that, when their breeding- 
places were first visited, ignorance caused them to be fearless, ’ 
that the “result of this contact with man has, therefore, been 
the opposite of that implied by domestication;” and that dur
ing “the greater part of the year the seals are wholly removed 
from the cognizance of persons on the Pribilof Islands, and 
till very lately their winter haunts were not even known.” 
“All ideas attached to the word 4 domestic? are,” said the 
British Argument, “ therefore wanting in the case of fur seals. 
Man does not provide their food or in any way assist them to 
obtain it; his care is at most of a negative kind, and consists 
in the avoidance of acts which would drive them wholly away 
from the breeding islands. They would not suffer, but, on the 
contrary, would profit, by his departure from these islands. 
No scientific authority can be adduced in support of the con
tention that the seal is other tlian a wild animal; and it is be
lieved that no opinion from any source which is recognized as 
entitled to weight can be quoted to such an effect.”

Having thus described the nature of the fur 
Questions of Prop- seaj? the British Argument maintained that 
erty and Protection. common law, in force both in America and 

in England, “recognized no property in animals ferce natu
rae until possession. Puberty, while the animals are alive, 
remains only so long as this possession lasts; when this
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possession is lost the property is lost. The law considers that 
they are then wild animals at large, and that the rights of cap
ture revert to all alike. The owner of land has what is some
times called a qualified property in wild animals on the land, 
but this is no more than the exclusive right to take possession 
while they are there, and when they leave the land that exclu
sive right is gone.”1 u The law,” continued the British Argu
ment, “ does not give to the owners of land this qualified prop
erty as to wild animals on their land by reason of any care, or 
feeding, of the wild animals, or management which falls short 
of reducing them into possession; it is rested solely on the fact 
of the ownership of the land, and the fact that any other per
son coming on the land to take the animal is a trespasser. The 
exclusive right to take possession may be violated; but as the 
right comes to an end when the animals leave the land in 
respect of which the right arises, such violation can occur only 
while the animals are on the land, as by a trespasser taking 
possession of them.”

As to the lawfulness of taking fur seals on 
Th® ^awfulness of the high seas, the British Argument said:

Taking Seals on &
the High Seas. “With reference to the cases put by Mr.

Phelps and Mr. Blaine of killing fish by scat
tering poison in the sea, destroying them by dynamite, and 
placing dangerous obstructions and derelicts in the sea to 
injure commerce or fisheries, it is denied th at ‘they present any 
analogy to the case now under discussion, which is simply that 
of fishing by lawful methods.

“All persons alike possess the right of fishing on the high 
sea, and such fishing, even though it diminish the catch of 
another, is in all respects analogous to the case of rival 
traders. # # *

“ The exercise of the right to catch the seals on the high 
sea is a rival trade to the exercise of the right to catch the 
seals on land. This latter right is of the same character as 
the former: It only differs by reason of its being exclusive 
while the seals are on the land.

uHo act of malice towards the United States or the lessees 
of the Pribilofs has been, or could be, alleged against the 
fishermen ot G-reat Britain whose vessels have been seized. The 
seals are taken by them on the high sea for their profit, and in 
the exercise of their leg^l rights of fishing possessed by them 
in common with all mankind.

“ The case therefore falls within the general principle, that 
where loss results to one by the lawful exercise of a right pos
sessed by another, no reparation can be obtained by law.” 1

1 Pollock and Wright, Possession in the Common Law, 231.
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Nor was the contention of the United States, said the British 

Argument, in any way advanced by an appeal to international 
law. It was incorrect to say that the best international law 
had arisen from precedents that had been established when the 
first occasion for them arose, undeterred by the discussion of 
abstract and inadequte rules. Law so made would not be 
international law at all. The law of nations is based on the 
consent ot nations, and is gathered from their practice and 
the authority of writers.1 A tribunal professing to administer 
international law could not create novel principles antagonistic 
to established legal principles, nor could the consent of nations 
be presumed in favor of such novel principles.

“The United States, assuming that their
QUtion0nApLfrfrom 2”“ t0 pr°perty fails’ endeavor,” said the 

Property. British Argument, “to establish an independ
ent right to protect the seals on the high 

seas. This is a contention wholly devoid of legal authority.” 
The right to protect depended on the existence of property. 
The exclusive right, ratione soli, to take possession of animals 
on land “does not carry with it a right to protect such ani
mals when they leave the land. An abstract right of protec
tion (such as is here claimed), distinct from a right of property 
in the animal sought to be protected, can not exist. It would 
involve the right to make the protection respected, and there
fore an interference with the equality and independence of 
other nations upon the high seas; an interference which must 
take the concrete form of a right of visit and search. That 
such rights do not generally exist in time of peace, except in 
the case of piracy, is too elementary a proposition to need 
demonstration. * * * Nor is the case altered by the fact
that the claim to protect is based on the assumption that the 
fish may be proceeding to a place within the dominions where 
an exclusive right to take possession would arise. That no 
rights exist till this exclusive right has come into being is again 
too elementary a proposition to need demonstration.”2

The views set forth in the written arguments 
of counsel were elaborated in their oral argu
ments, and in order further to elucidate the 

contentions of the two governments, I will present certain

’ ABiit, Int. Law, 2cl ed., by Abcly. 4; Triquet v. Bath, 3 Burr. 1478 
1481.

-Stephen’s Blackstoue, 7tli ed. 11.19.
5(JU7----- bl

Mr. Carter’s Oral 
Argument.
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points and passages in the oral argument of Mr. Carter for the 
United States, and of Sir Charles Bussell for Great Britain.

In the course of his discussion of property 
Husbandry in Re- ju anjmaiS) Mr. Carter, after maintaining that, 
spect Of Animals. wherc wil(j aaima]s are by the art and industry

of man made to return to a particular place to such an extent, 
that the possessor of the place can deal with them as if they 
were domestic animals, his property in them continues, no 
matter how far away they may go, so long as they have the 
intention of returning, said:

“ I may state another proposition fully substantiated by these 
authorities. It is scarcely another proposition indeed. It is 
almost the same; but the language is somewhat different, and 
I may be justified, therefore, in stating it in a different form: 
That wherever man is capable of establishing a husbandry in 
respect to an animal commonly designated as ‘wild,’ such a 
husbandry as is established in reference to domestic animals, 
so that he can take the increase of the animal and devote it to 
the public benefit by furnishing it to the markets of the world; 
in such cases the animal, although commonly designated as 
wild, is the subject of property and remains the property of 
that person as long as the animal is in the habit of volun
tarily subjecting itself to the custody and control of that 
person. * * *

“The President. Mr. Carter, what would be your legal 
definition of the word 4 husbandry7 as you just used it ? Would 
it be merely the fact of gathering the increase of an animal?

“ Mr. Carter. Yes.
“The President. That is enough to constitute husbandry 

in your view?
“Mr. Carter. Taking an animal, caring for it, preserving 

the stock, and taking the increase for the markets of the com
munity—that is husbandry, I suppose; the same sort of hus
bandry that is exercised in respect to sheep, horses, cattle, or 
any other of our domestic animals.

“ The President. I better understand your meaning by your 
definition than by your simile or your comparison.

“Mr. Carter. Well, it seems to me that the definition is 
good; and it seems to me that the analogies of the animals to 
which I allude are appropriate. * * *

“ Take the case of wild swans and geese. They are generally 
held not to be the subject of property. The law, however, takes 
notice of the exception where those animals have been so far 
reclaimed that they will continually and habitually resort 
to a particular place. There the law says they are prop
erty. * * * Why does the law say that? Because there
is a public utility which may be subserved by that. If you 
allow the possessor of the plac& to which they resort to have
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the right of property in them he will devote himself to the 
business of reclaiming those animals, and consequently society 
will be supplied with those animals, whereas otherwise it will 
not. Property is the price which society must pay for the ben
efit which is thus gained from those animals. They are the 
product of the art, and the industry, and the labor which is 
expended upon them; and being that product, the benefit of it 
is properly awarded to the person who exhibits that art and 
industry.

“The President. Do you mean to say that the seals reverted 
to the Pribilof Islands on account of the industry carried on 
there *?

“Mr. Garter. Yes.
“The President. Perhaps you will come to that later in 

your argument.
“Mr. Carter. I hope my argument will not be anticipated. 

I shall not fail to complete the analogy. I am now looking to 
these other instances. Take deer. Why is it that as long as 
deer are kept for the purposes of sport the law will not regard 
them as property*? Because as long as they are kept for such 
purposes they subserve no useful social purpose; but the mo
ment a man undertakes to reclaim deer, to take care of them, 
to feed them, to treat them as he does domestic animals and to 
supply the markets of society with venison from them, he is 
awarded the rights of property in them. * # *

“Take the case of bees. Nothing can be more wild in its 
nature than a bee. That nature is not in the slightest degree 
changed when a hive is put inside of a box on the premises of 
a private individual; and that is all it is necessary to do. But 
what is tbe consequence of that*? It is that a supply of honey 
may be taken from that animal, and a much greater supply 
than if you were driven to hunt through the woods to find hives. 
The consequence is that when that hive swarms, the swarm can 
be taken and put in another box and thus the number of swarms 
be multiplied indefinitely and the product of honey indefinitely 
increased. That is a great service to society. It furnishes it 
with an article of great utility which otherwise it would not 
have, or would not have in anything like the same degree of 
abundance; and therefore the art and industry, simple though 
it be, which is expended upon those particular bees, is rewarded 
by assigning to the possession of the place where the hives are 
a right of property in the bees. * * *
..... „“Now, let me see whether those doctrines
?“VlDr>Pl%tothecaSeofthefurSealornot * * * 

In the first place, he comes to the Pribiloftrines to the Fur 
Seal. Islands voluntarily, and there submits himself 

absolutely to the control, custody, and disposition of the owner 
of the place. # # In the next place, after migrating from
that place he returns to it in obedience to the most imperious 
of all animal instincts. Nothing can stophim unless heisdriven 
away. * # # What is the social utility to subserve which
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this habit offers an opportunity 1 Man is enabled by means of 
it to practice a species of husbandry. He can take the annual 
increase of that animal without in any respect diminishing1 its 
stock. In other words, he can deal with the animal precisely 
as he does with domestic animals and precisely as if the animal 
were domestic. Therefore we find here all the elements, all the 
foundations, upon which, as Blackstone calls it, property per 
industriam stands. You may ask what care, what industry man 
practices in reference to the seal. * * * In the first place
the United States, or Kussia before the United States, carried 
thither to these islands several hundred people, and instituted 
a guard over those islands and preserved the seals and pro
tected them against all other dangers except that of being 
slaughtered in the manner which I have described—a very great 
labor and a great deal of expense. The seals are freely invited 
to come to those islands. No obstacle is thrown in their way. 
Their annual return is cherished in every way in which it can 
be cherished. Yery great expense is undergone in extending 
this sort of protection over them. In the next place, and what 
is particularly important, the United States, and Kussia before 
the United States, practiced a self-denial, an abstinence, in 
reference to that animal. They did not club him the moment 
he landed and apply him to their purposes indiscriminately, 
male and female. They did not take one in this way. They 
carefully avoided it. They practiced a self-denial. And that 
self-denial, and the care and industry in other respects which 
I have mentioned, lead those seals to come to those islands year 
after year, where they thus submit themselves to human power 
so as to enable the whole benefit of the animal to be applied to 
the uses of man. Let me ask what would have been the case 
if this care and industry had not been applied? Suppose the 
art and industry of the United States and its self-denial had 
not been exerted, what would have been the result? We have 
only to look to the fate of the seal in other quarters of the globe 
where no such care was exerted, to learn what would have 
been the result. They would have been exterminated a hun
dred years ago. * * *

u Therefore, I respectfully submit to you that the present 
existence of that herd on those islands—the life of every one 
of those seals, be they a thousand, or be they five millions—is 
the direct product of the care, industry, labor, and expense of 
the United States; and they would not be there except for 
that care and industry.” * * *

The idea that the title to property is not 
Limitations on the Do-jg COUp]e(l with a trust for the 
minion over Things. 7 x

benefit of mankind—an idea expressed m his 
written argument—was elaborated by Mr. Carter in his oral 
argument. As illustrations of his meaning, he gave several 
examples showing, as he maintained, the obligatory character
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of the trust fcr mankind and the duty to work it out through 
the instrumentality of commerce. These illustrations wrere as 
follows:

“Let me suppose an article like india rubber, which has 
become a supreme necessity to the human race all over the 
world. It is produced in very few places. It is possible that 
the nation which has dominion over those places might seek to 
exclude it from the commerce of the world. It might go so 
far as to attempt to destroy the plantations which produce the 
tree from which the gum is extracted. Would such an attempt 
give any right to any other nation? Most certainly it would! 
It would give a right to other nations to interfere and take 
possession, if necessary, of the legions in which that article 
so important, so necessary to mankind, was alone grown, in 
order that they might supply themselves. - * *

“The President. Do you mean a legal right?
“Mr. Garter. I mean a perfect legal right in international 

law. * * * In international law we have a whole chapter
in regard to the instances in which one nation may justly inter
fere in the affairs of another. * * * Take one instance,
which is generally spoken of as the means adopted to ‘preserve 
the balance of power.’ When one nation in Europe seeks to so 
extend itself as to threaten what has been styled the balance 
of power, this has from an early period in European history 
been deemed a cause of interference by other nations, and, if 
necessary, of war. * * *

“The President. It is one of the forms of self-defense.
“Mr. Carter. * * * The coffee of Central America and 

Arabia is not the exclusive property of those two nations; the 
tea of China, the rubber of South America, are not the exclu
sive property of those nations where it is grown; they are, so 
far as not needed by the nations which enjoy the possession, 
the common property of mankind; and if the nations which 
have the custody of them withdraw them, they are failing in 
their trust, and other nations have a right to interfere and 
secure their share.

“Lord Hannen. May they sell them at their own price, 
although it may be a very high price?

“Mr. Carter. Yes, until they come to put a price upon 
them which amounts to a refusal to sell them—when they 
arrogate to themselves the exclusive benefits of blessings 
which were intended for all, then you can interfere. * * #
Upon what other ground can we defend the seizures by the 
European powers of the territories of the New World—the 
great continents of North and South America? * * * They 
never asked permission; they took them forcibly and against 
the will of the natives. * * * That policy has been pur
sued by civilized nations for centuries. Is it robbery, or is it 
defensible? I assert that it is not robbery, because those bar
barous and uncivilized peoples did not apply the bounties they
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possessed to the purposes for which nature and nature’s God 
intended them; they were not faithful to the trust which was 
imposed upon them; they were incapable of discharging to 
mankind the duties which the possessors of such blessings 
ought to discharge. # # What did England do in the
case of China in 1840, for instance'? She made war upon China 
and subdued her. Why*? The real cause of war is not always 
correctly stated in the pretext given for it, and in that instance 
the pretext was, I believe, some discourtesy which had been 
shown to individuals, some maltreatment of British officials. 
But if we look into the history of the matter, we find that the 
dispute began when China closed her ports, and that it termi
nated with the treaty by which she bound herself to keep them 
open. This war was defensible; I do not put it as an offense 
on the part of Great Britain. * * *

“Take the case of Peruvian bark. This product is com
monly regarded as absolutely necessary in the economy of 
society; it is a necessity for the cure of certain diseases; it is 
a specific for them; they will rage unrestrained unless you 
have Peruvian bark. Now, suppose the countries where it is 
grown should say that for some reason or other they will not 
carry on commerce; and not only that, but that they propose 
to devastate the plantations where the bark is cultivated—is 
mankind going to permit that! * * * Why is Great Brit
ain in Egypt maintaining a control over the destiny of that 
nation! What reason has she for asserting a dominion over 
these poor Egyptians! Is it because they are weak and 
defenseless! Is that the only reason! No; I suppose that 
those who have the destinies of Great Britain in their charge 
can make out a better case than that. Egypt is the pathway 
of a mighty commerce; it is necessary that that commerce 
should be free and unrestrained—that great avenue and high
way of traffic must be made to yield the utmost benefit of 
which it is capable. If the government of Egypt is not 
capable of making it yield its utmost—if that government is 
incapable of doing so, other nations have a right to interfere 
and see that the trust is performed.
“The President. I am afraid that you take a very high 

point of view, Mr. Carter, because you seem to anticipate the 
judgments of history. I can not say more at present.

“Mr. Carter. Not a higher view than is sustained by the 
practice of mankind for three hundred years.” # # #

Mr. Carter drew a distinction between herds 
Difference Between 0f fur seajs an(j polygamous domestic animals,

Wild Animals suca horses, cattle, or fowls, on the ground 
that the latter can be produced almost any

where and are capable of indefinite increase, while in the case 
of the seals the places where they could be produced are so 
few and the demand so far exceeds the supply that the great
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object is “not only to preserve the present normal number, 
but to increase it.’7 To do this there was, he declared, “no way 
except by saving all the females.77 Having drawn this dis
tinction, he then proceeded to speak of “the difference between 
the seals and wild animals, such as birds of the air, wild ducks, 
fishes of the sea, mackerel, herring, and all those fishes which 
constitute food for man and upon which he makes prodigious 
attacks.77 In respect of such animals man can not, he said, 
confine himself to the annual increase; he can not separate it 
from the stock nor tell male from female. Hence he “ can not 
practice any kind of husbandry77 in respect of such animals. 
Continuing, Mr. Carter said:

“And here it will be observed how nature seems to take 
notice of the impotence of man and furnishes means of per
petuating the species of the wild animals last mentioned. 
* * * Take the herring, the mackerel, the cod; they do not
produce one only at a birth, but a million! They produce 
enough not only to supply all the wants of man, but the wants 
of other races of fishes that feed upon them. * * There
is another mode designed by nature for their preservation, and 
that is the facility which she gives them to escape capture. 
Man lays hold of some of them which come within his range, 
but the great body of them never come there. With the seals 
it is otherwise. They have no defense. They are obliged to 
spend five months of the year on the land where man can 
slaughter them; and even at sea they can not escape him, as 
the evidence clearly proves. * * *

“Marquis Visconti-Venosta. Do you know any other ani
mals besides the seal that are situate in like conditions'?

“Mr. Carter. Hone under precisely the same conditions. 
I hear my learned friend whisper 4 sea otter,7 but you can not 
practice any sort of husbandry with the sea otter. It never 
places itself like the seal under the power of man. * * *

u The President. You will not put the sea otter on the same 
legal footing as you do the fur seal1?

“Mr. Carter. Ho. So far as I am aware, man has no sure 
means of preserving the sea otter, for it seems to me that he 
has exterminated it almost altogether. Then take the case of 
the canvas-back duck, a bird which abounded in America. As 
long as man made but a slight attack upon its numbers—fifty 
years ago, when there were no railroads and when the means 
of transporting it were quite imperfect—this bird was found in 
great plenty, but the abundance was confined to the locality 
where it was found. But now it can be transported five thou
sand miles without injury, and the whole world makes an attack 
upon it. The law may protect it a little, but it can not protect 
it altogether from the cupidity of man; and this creature, too, 
is fast disappearing.
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“In other words, these birds have all the characteristics of 
wild animals, and none of the characteristics of tame animals. 
You can not practice any husbandry in regard to them. JSTo 
man and no nation can say to the rest of the world that he has 
a modeot dealing with them which will enable him to take the
annual increase without destroying the stock. * * * When 
a more accurate knowledge is had of the habits of fishes it 
may come to be ascertained that the inhabitants of some shores 
can protect some races of fishes which resort to that shore 
provided other persons are required to keep their hands off. ’

“The President. And that would give a right of appro
priation, in your view?

“Mr. Carter. Yes; that would tend that way. If they 
could furnish the protection and no one else could. That would 
be the tendency of my argument. I am glad to see that the 
learned president catches it.

“The consequence of the proved facts is that the fur seal 
can not maintain itself against unrestricted human attack.”

After Mr. Carter had made the distinction 
Thtion and thf Laws between sea's and cei’tain wild animals not the

Ofthe United subJect property, on the ground of the impossi-
states. bility of exercising a husbandry in respect of

the latter, a question arose as to the extent of 
the right and duty of protection claimed for the United States 
in respect of the fur seals. In this relation the following 
dialogue occurred:

“The President. Mr. Carter, may I ask you a question?
“Mr. Carter. Certainly. * * *
“The President. * * * My question is, Does the Amer

ican Company contend, as I understand you to contend, that 
the owners, whoever they be, of the Pribilof herd, have a right 
of property or protection in these animals, wherever they be- 
and if they have the right of property and protection, have 
t'iey a legal right as well as moral right to complain of the 
United States not punishing pelagic sealing anywhere else, 
wherever the seals may go 5 for if I understand your purport 
they have a right of property or protection anywhere—not onlv 
in Alaskan waters.

^Mr. Carter. I agree to your suggestion that the lessees 
ot these islands would have a moral right.
right?6 PRESIDENT* 1 ask y°u Aether they have a legal

“Mr. Carter. Not quite a legal right, perhaps, because at 
the time when their lease was executed and their rights were 
acquired it might be said to be the fair interpretation of that 
document that they took their right to the fur seals subject to 
the existing condition of things and that if there was any fail
ure on the part of the United States to repress pelagic sealing 
they took it subject to that failure.
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“The President. I wanted to make the distinction clear.
“Mr. Carter. Yes; I apprehend. If these islands were 

not in the possession of the United States Government, but 
were in the possession of private individuals, I think there 
would be a moral right on the part of those individuals to call 
upon the United States Government to exercise its powers on 
the high seas to prevent the destruction of those seals.

“The President. That is what the United States demand 
from us to-day If

“Mr. Carter. It is what the United States demand from 
you to-day. It is what I am now endeavoring to show to this 
Tribunal. I am taking one step, and that is to say that the 
United States has a right of property here. My next step will 
be that having that right of property, they have a right to go 
there with force and protect it, and my next step will be that 
if they have not the right to go there with force and protect it, 
you ought to pass some regulation giving them that right.

“The President. Then they do not protect their own prop
erty, as yet, against the pelagic sealing.

“Mr. Carter. They do not protect their own property as 
yet, for the reason that they do not want to disturb the peace 
of the world.

“The President. Would it disturb the peace of the world 
if they were to act against their own citizens engaged in pelagic 
sealing1?

“ Mr. Carter. No ; not at all; and we continue to act against 
our own citizens.

“The President. No, you do not do that. You do not act 
against your own citizens everywhere.

“Mr. Carter. So far as our laws go.
“The President. I say your laws do not go as far as your 

contention.
“Mr. Carter. No; the laws do not go as far as our con

tention goes. The Congress of the United States is a different 
body from the executive department of the United States. 
The executive department of the United States submits ques
tions of law, takes its position, here. I am here for the pur
pose of arguing them. Perhaps the Congress of the United 
States may not have gone through all the processes of reason
ing which I have gone through. * * *

“The President. You want to convince us first and the 
American Congress afterwards, while you ought to convince 
the American Congress first and us afterwards. That is what 
I mean. It is merely a point in my mind.

“Mr. Carter. That the American Congress, after this 
tribunal shall have established American rights, will hesitate 
at all in exercising the utmost degree of protection is scarcely 
to be apprehended.

“The President. But it might have been in argument 
before us that the American Congress had already admitted 
the right.

“Senator Morgan. You will remember that Lord Salisbury,
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I think, or Lord Rosebery, in discussing the modus vivendi 
which is now governing this matter, made the objection that 
the British Government and the American Government would , 
be tying their hands by agreeing upon the prohibition of 
pelagic sealing during the pendency of this litigation, and 
permitting other nations to come in and take the seals at their 
will. Both governments had to take the risk of it.

“Mr. Carter. Yes; that is undoubtedly true. But still 
the observation of the president is correct, namely, that if the 
United States had a property in these seals and a right to 
protect them upon its own possessions, it could at all times 
have prevented its own citizens from taking seals even in the 
northern Pacific Ocean. It could have done that. It has not 
done it; and so far as that is an argument bearing upon the 
merits of this question of property, I must allow it to pass 
unanswered; but as to the force aud weight of it, I must be 
permitted to say that it does not seem to be very significant.

“The President. It merely shows the question is a delicate 
and disputed one. .

“Mr. Carter. The policy of passing laws of that character, 
the direct operation of which would be—allowing that these 
pelagic sealers were mere marauders—to restrain your own 
marauders for the benefit of the marauders of another nation, 
is not a very obvious one.”

As against the rights claimed by the United 
The Rights of the states in respect of the fur seals, Mr. Carter 

United states and tendccL that there was no other right that 
° could be set up. It was, he said, as nearly as 

he could ascertain, “ asserted to be a right to

the Question 
Monopoly.

pursue the animal because it is a free swimming animal, in 
the first place, and because, in the next place, there is no 
power on the sea to prevent it.” This did not, he declared, 
suggest a principle of right at all. Why should anyone “be 
permitted to destroy a useful race of animals, a blessing of 
mankind, because they happen to move freely in the sea1?” 
And as for the argument of a lack of power to interfere with 
pelagic sealers on the high seas, it seemed “to involve the 
solecism that there may be a right to do a wrong upon the 
sea!” To destroy “a useful race of animals” was “a crime 
against nature,” which, “if it were committed within the bound
aries of any civilized and Christian state, would be punished 
as a crime by municipal law.” Continuing, he said:

“Xature has so ordered it that any pursuit or occupation 
like this which consists simply in destroying one of the bless
ings of Providence, does no good, and nothing but evil, in auy 
direction. We say we, the United States, can take the entire



FUR SEAL ARBITRATION. 859

product of this animal, furnishing it to the commerce of the 
world in the least expensive and in the best manner. Why do 
you not permit us to do it1? Why break up this employment? 
* * * Then again, as I have already said in an earlier part
of my argument, one of the limitations to which property is 
subject, and especially property owned by nations, is a trust 
for the benefit of mankind. Those who have the custody of it 
and the management of it have a duty in respect to it. # *
It is the duty of the United States to cultivate that bounty of 
nature, the possession of which is thus assigned to them, and 
to make it productive for the purposes of the world. * * *
Why should they not be permitted to perform it? # # #
They can not perform that duty, if the animal is destroyed.

“Has the United States even the right to destroy that 
seal? It has the power. Has it the rightf Has it the right 
to go upon those islands and club every seal to death, and 
thus deprive the world of the benefit of them? Certainly 
not. * * *

“ There is no right, therefore, that can be set up against the 
claim of the United States. Well, if there were something 
less than a right, if there were some inconvenience to which 
mankind would be subjected, if pelagic sealing were prohib
ited and an exclusive property interest awarded to the United 
States, we might hesitate; but there is not. * * * There
is, indeed, a suggestion on the part of Great Britain of an 
inconvenience in this particular. It is said that it is building 
up a monopoly for tbe United States, enabling them to gain a 
monopoly in the seal skins and thereby acquire a great profit. 
Well, I admit that it would be a monopoly. There is always 
a monopoly when one particular nation, or particular men, own 
an entire source of supply. It is not an absolute monopoly, 
for there is a certain competition on the part of Russia and 
Japan; but it is in the nature of a monopoly, of course. Where 
there is an object in nature of which the supply is limited, if 
the source lies wholly within the power of some particular 
nation it must necessarily have a monopoly. That is unavoid
able. But it is a monopoly-to the United States, of course, 
only because the United States happens to have those partic
ular islands. The possession of them, the sovereignty over 
them must be awarded to some nation, and therefore a mo
nopoly is in a certain sense necessary. # * * When does a
monopoly become injurious to man? It is only when it is an 
artificial monopoly. * * *

“You must artificially limit the supply. But not only has that 
never been done here, but it never can be done. I say it never 
can be done, because no profit can ever be found in it. There 
is a demand for every seal skin that can be produced, and a 
profitable demand; and the whole supply is thrown upon the 
market. * * * If anybody is required to pay a large price
for them, it is because somebody else is ready to pay a large 
price. * * * Taking into account what is paid to the United
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States and the profits of the lessees besides, all of which must be 
fairly regarded as the profits of the industry, there is, of course, 
a very large profit upon every skin that is sold; that is to say, 
the price of the skins may pay two or three times over for all 
the labor and all the expense which the gathering of the prod
uct costs. There is a very large profit. That goes to the 
United States, and to these lessees—is distributed among them. 
It is exacted, of course, from the citizens of the United States 
the same as it is from the rest of the world; but it goes to the 
United States and these lessees. What objection is there to 
that? Is that anything more than a fair remuneration from 
this bounty of Providence which is placed in their custody and 
in their control, and for their labor, their efforts, and their exer
tions in preserving it and furnishing it for the use of mankind? 
Of course not. It is perfectly fair.”

„ In connection with the question of the right
dians to Take Seals. °f the Unlted States to P™tect the Seals, Mr.

Carter said he observed in the British Case 
and the British Argument the suggestion that the seals had 
two habitats, one on the Pribilof Islands and the other in the 
sea along the coast of British Columbia, and that the existence 
of the latter habitat furnished the basis of “ a superior right 
also grounded upon favorable conditions of locality.” This 
did not, he declared, “ amount to enough to talk about.” It 
was not an advantage which enabled the inhabitants of the 
territory “to deal with the seals in a different way,” to dis
criminate females from males, or “to practice a husbandry in 
respect to the animal, and to give to mankind the benefit of 
the increase without destroying the stock.” hfor was it true 
in fact that the seals had a winter habitat. They were con
stantly on the move; and if they had a habitat along the coast 
of British Columbia, they also had the same habitat along the 
coast of California and Oregon and along a vast extent of the 
southern coast of Alaska and of the Aleutian chain. ISTor was 
there, continued Mr. Carter, any ground of merit in the sugges
tion that the seals consumed a great many fish in the sea along 
the shore of British Columbia. The fish thus consumed were 
not the property of Canada or of Great Britain, but of mankind. 
“I grant you,” said Mr. Carter, “that the circumstance that 
mankind feeds the seals with its fish is a circumstance tend
ing to give mankind an interest in the product. The seals in 
a beneficial sense belong to mankind. That is our position; 
and we give them to mankind; and mankind works out its true 
and beneficial title only by employing the agency and the
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Instrumentality of the United States. That is the only way 
whereby mankind can reach or ought to reacli them.’7

Having commented upon these suggestions, Mr. Carter took 
up the 1urther suggestion that, if a property right should be 
allowed to the United States in the seals, it might prevent the 
enjoyment by the Indians along the coast of their immemorial 
right and privilege to hunt seals for their own purposes. On 
this subject Mr. Carter said:

“ That right of the Indians, such as it is, deserves very re 
spectful consideration. It stands upon something in the nature 
of moral grounds, I admit. * * * But what is the nature
of that case? That is a pursuit of the animals not lor the pur
pose of commerce, but by barbarians—for they are such—for 
their own existence. * * * It is insignificant in amount.
* * * It is, therefore, a pursuit which might be tolerated
without danger to the herd.

“ Therefore, it is quite possible that the United States should 
have a property interest in the seals, subject, however, to the 
right of the Indians to pursue them in the manner in which 
they were accustomed to do in former times; that is to say, for 
their own purposes, and in canoes from the shore. * * *
There is not a large population dependent upon it; but it will 
not do, under cover of that pursuit, to allow civilization to 
invade in that manner the herds of fur seal. It will not do to 
employ these Indians and man large vessels with them upon 
the high seas there to attack these seals for the purpose ot 
furnishing them to commerce. * * *

“The President. Do you not think it is very difficult to 
draw a legal line of limitation between what an Indian is 
allowed to do for himself and what he may be allowed or per
mitted to do in the service of an European or civilized man?

“Mr. Carter. There are always practical difficulties con
nected with thedealings with barbaric tribes. There are always 
greater or less difficulties; bat there are no insuperable diffi
culties connected with it.

“The President. Do you find there is a substantial legal 
difference between the two cases?

“Mr. Carter. There is a substantial difference.
“The President. Between the case of an Indian fishing on 

his own account and an Indian fishing on the account of a 
civilized man?

“Mr. Carter. I think there is a very substantial one.
“ The President. A substantial legal difference?
“Mr. Carter. Yes; I think so. When I speak of legal, I 

mean moral or international grounds. There is no sharp dis
tinction.

“The President. Moral and international are two different 
fields of discussion, I think, though they may often join.

“Mr, Carter. Not so different as may be supposed.
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“The President. They are not contrary.
“Mr. Carter. Not so different as may be supposed. Inter

national law rests upon natural law, and natural law is all 
moral. * # * To say that they are moral does not distin
guish them at all from such as are legal. * * # There is
the broadest sort of difference between the two cases. The 
Indian goes out and attacks and kills the seals for the purpose 
of sustaining himself, making a shin which he is going to wear, 
and getting food to eat.

“Lord Hannen. Is it to be confined to merely their suste
nance'? Were they not the only suppliers of the skins in the 
first instance1? * * *

“Mr. Carter. That is true; they were original traders. 
They were made use of for the purposes of commerce. # * *

“The President. That you consider was allowed at the 
time, and would not be allowed now.

“Mr. Carter. Before the Russians discovered these regions, 
they were inhabited by Indians, and those Indians did pursue 
the seals in that way. * * * That was the beginning of
an attack by civilization through commerce, which is its great 
instrumentality. Of course, at that very early period, when 
the draft was very small, it did not threaten the existence of 
the stock at all; but by and by it did.

“ When the existence of the stock is threatened, what are 
you to do*? That is the question.

“ The President. That is a point of fact which may create 
a difference in right, according to your view.

“ Mr. Carter. The distinction which I mean to draw is be
tween a pursuit of these seals for the purposes of personal use 
of the people, such as they were in the habit of making before 
they were discovered by civilized man, and a pursuit of them 
for the purpose of supplying through commerce the demands 
of the world. That is the distinction. The first pursuit, which 
is confined to the barbarian, is not destructive of the stock. 
Nor is the other, as long as it is limited to certain very narrow 
proportions and conditions; but when it is increased, then it 
does threaten the stock. What must you do then ? You must 
adopt those measures which are necessary to preserve the 
stock. And what are the measures which society always em
ploys for that purpose1? I have detailed them already. It is 
by establishing and awarding the institution of property. 
Must society withhold its effort? Must it forbear to employ 
those agencies because here are a few hundred Indians in ex
istence who may have some needs in reference to them?

“ The President. It may be that the civilized fishermen are 
not more than a few hundreds also. The number of men em
ployed is not absolutely a foundation of legal discrimination 
or legal difference.

“Mr. Carter. You mean that those that are employed on 
the Pribilof Islands are a few hundreds? *

“The President. No; I mean pelagic sealing may be car
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ried on by a few hundred or a few thousand Indians; but that 
is another matter. The difference yon make is whether they 
are Indians or civilized?

44 Mr. Carter. Yes. .
46 The President. Suppose the Indians engage in commerce 

also, selling or bartering the skins. You would allow that also ?
44 Mr. Carter. When it is not destructive.
44 The President. It is a question of proportion, a question 

of measure, with you?
44 Mr. Carter. If it is destructive, then it is not to be al

lowed. They have no right to destroy this race of animals.
44 The President. In order to give you satisfaction, the 

question would be to know what limits the pelagic sealing may 
be carried to without being destructive?

44 Mr. Carter. Yes; that is practically the question; if you 
can say that pelagic sealing can be carried on without being 
destructive. * * *

44 The President. By Indians, at any rate?
44 Mr. Carter. By Indians in their canoes, in the way in 

which it was originally carried on. That does not threaten the 
existence of the herd.

44 The President. That is a natural limitation.
44 Mr. Carter. It is possible to do this. It would be possi

ble for the people, now engaged in pelagic sealing, to say, 4The 
Indians are permitted to engage in pelagic sealing. We are 
prevented from doing it. We will just employ these Indians.7

44 The President. That is the difficult point. It was the 
point I just hinted at.

44 Mr. Carter. Yes; they might say, 4 We will employ those 
Indians. We will employ them to do the work which we are 
prohibited from doing.7 The Indians are perfect sealers. They 
can destroy this race as quickly as anybody else, if you hire 
them to go out there as pelagic sealers. * * * That can not
be done; and when the question comes whether they are to be 
permitted to exterminate a race of animals like the seal, not 
for the purpose of supplying themselves, but because they are 
the employees of men who nre prohibited from doing it, of course 
you must prohibit them as well.

44The President. That is their livelihood also?
44 Mr. Carter. The livelihood of the Indians. They have a 

right to pursue their livelihood as long as it is confined to get
ting the seal for the purpose of clothing for their bodies or for 
meat; but when they want to engage in commerce and clothe 
themselves in broadcloth and fill themselves with rum in addi
tion to their original wants, and for that purpose to extermi
nate a race of useful animals, a different problem is presented.

44 But practically it would be of no account. The only way 
in which they pursue or ever have pursued the seals is in open 
boats, going out short distances from the shore. They can 
take a few seals that approach the shore rather more closely. 
The pelagic sealing that threatens the existence of the herd is
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carried on by means of large vessels provided with perhaps a 
dozen or fifteen or more boats and a very large crew, which 
follow the seals oft at sea, it may be hundreds of miles, capable 
of standing any weather and continuing on the sea for months.”

Mr. Carter also discussed the question of
^"'dustryoiTthePrib- “the l^perty which the United States Gov-

ilof islands. eminent asserts in the industry carried on by 
it on the Pribilof Islands, irrespective of the 

question whether they have property in the seals or not.” He 
assumed as facts that this industry was established and de
veloped by Russia with care, labor, and expense; that it was 
not interfered with during the time of the Russian occupation; 
that the United States continued to carry it on “ without in
terference until pelagic sealing was introduced;” that “they 
succeeded in securing the entire annual increase of these ani
mals and devoting it to the purposes of commerce without di
minishing the stock, and that by means of this industry the 
stock of seals has been actually preserved.” The industry 
thus established and carried on was, declared Mr. Carter, “un
questionably a full and perfect right”—a “lawful” and “use- 
lul” occupation—against which nothing was asserted but the 
alleged-right of pelagic sealing, which was “in itself” a wrong. 
The right to the industry was founded on “a natural advan
tage peculiar to the spot,” and it was a “national’' industry, 
since it required for its conduct the establishment of rules and 
regulations which could be carried into effect only by the 
authority of a nation.
The Eight to Protect , , ^ “uational industry” thus created, Mr. 

the industry. Carter maintained that the nation had the 
right to protect against the attempts of the 

citizens of another nation, for their own temporary benefit, to 
come and break it up. In this relation he said:

“ Let me illustrate that. I may assume that there are races 
of fishes which regularly visit a shore. They may not be the 
property of the owners of that shore, they may not be the 
property of the nation Avhich holds dominion over that shore: 
nevertheless, it is possible by making rules and regulations to 
create an industry in them; and when that is done there is a 
thing, a cieation, which that nation has a right to maintain 
against the attacks of the people of other nations.

“ The President. That would create a right of protection 
over the species?

“ Mr. Carter. That is what I am arguing; it would give a
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right of protection; the right of protection stands upon the 
industry which is created. # * *

“The President. Your argument goes to show that the 
right extends beyond the limits of the islands.

“Mr. Carter. Y^es; we have the right to carry on the 
industry upon the islands; and, having that right, when 
the carrying on of the industry is prevented by wrongful acts 
in other places, we have the right to protect ourselves by 
repressing those acts. * * * Turning to the Argument
_ ..on the part of Great Britain, * * * we
The case of <^ter, kave ^ admitted here that it is competent 
Pearl and Coral eds. to particular nations to assert for themselves 
the exclusive benefits of an industry connected with oyster 
beds, pearl-fishery beds, and coral-reef beds, although they are 
out on the high seas beyond the territorial three-mile limit, 
and to assert that right against the citizens of other nations. 
* * * They say it is a property right to the bottom, and that
it exists wherever the bottom may be occupied, and does not 
exist ^where the bottom can not be occupied. Well, that 
amounts to this, then, that wherever a nation can occupy the 
bottom, although outside the territorial limits, it may rightfully 
occupy it and exclude other nations from it. But how can 
you occupy the bottom of the sea1? Well, you can occupy it 
only by taking such possession as is possible. You can buoy 
it where you can reach the bottom, and establish a naval force 
and exclude the citizens of other nations from it; and that is 
all the occupation of the bottom that you can effect. * * *
Now, that goes much further than the argument of the United 
States, no part of which supports a general right to thus 
occupy the sea outside the three-mile limit. * * * If the
right to establish the industry rest upon an ability to occupy 
the bottom, then you can establish one wherever you can reach 
bottom; and if you can establish it in one place, you can estab
lish it in another. I do not suppose it is possible to defend 
any right like that over the high seas. I do not suppose it is 
possible to defend any such right as that over the fisheries of 
the seas. There must be some other principle which may be 
called into play.

“These regulations are found in the cases of oyster beds, 
coral beds, beds where the pearl fishery is carried on, beds 
which are found in a certain proximity to the coast of a coun 
try, and which can be worked more conveniently by the citizens 
of that country than any other. * * * Those are the cases
in which it can be done, and in those cases it is perfectly justi
fiable. It is where there is a natural advantage, ivithin a certain 
proximity to the coast of a particular nation, which it can turn 
to account better than the citizens of any other nation. In such 
cases, if the particular nation is permitted to establish and 
carry out a system of national regulation, it may furnish a reg
ular, constant supply of a product of the seas for the uses of 

5627----- 55
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mankind, which product, if it were thrown open to the whole 
world, would be destroyed. * # *

“In the protecting of industries of that sort, does the na
tion extend its jurisdiction over those places? Does it make 
them a part of its territory? Certainly not. * * * All
that it is necessary for it to do is to enforce such regulations 
on those places as are effective and sufficient to protect the 
right from invasion by the citizens of other nations. * * *
If the coral beds can be protected from invasion far out at sea, 
if the pearl beds can be protected from invasion by municipal 
regulations operative upon the sea, why should not this fishery 
be protected in the like way? It requires no greater exercise 
of authority. It requires no straining whatever of the ordi
nary rules which govern the conduct of nations in respect to 
their interests. It is a more illustrative instance, by far, than 
the case of the coral beds, or the pearl beds, or the oyster beds; 
a more illustrative instance for the application of the princi
ple that the nation may protect the industry which has thus 
been created.

“To make it entirely analogous, if these seals were in some 
manner attached to the bottom, if they were in the habit of 
congregating at some particular place on the bottom of the 
sea, then, according to the doctine which seems to be made the 
foundation of the right by our friends on the other side, the 
United States would have a right to go out and take posses
sion of that bottom, incorporate it into its own territory, and 
treat it as a part of its own nationality.

“I am sure we assert no such right as that. We do not ask 
to go to any such length as that. All we ask is the right to 
carry on the industry on our own admitted soil, and to protect 
it from being broken up by repressing acts upon the high seas 
which are in themselves essential wrongs.”

Having discussed the claim of a right to pro
Protection Required.teot tbe seall,1& ,udustlT established on the 

Pribilof Islands, Mr. Carter proceeded to con
sider what “action” the United States might take for that pur
pose. Protection could not, he said, be afforded by legislation, 
since legislative power did not extend over the sea: but it 
might be afforded “by the exercise of executive power—an exer
cise of natural power—an exercise of what you may call force” 
The nation had the light to protect the industry, “just as any 
individual has a right to protect his property, where there are 
no other means, that is, by force” Pursuiug this subject, Mr. 
Carter said:

“Individuals can defend their rights and property by the 
employment of force to a certain extent. If a man attacks me, 
I may resist him and subdue him and use violence upon him
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for that purpose; and I may go as far as it is necessary for 
that purpose; not further. Whatever force it is necessary to 
employ to defend myself, I may employ against him. So if a 
man comes upon my property, I may remove him, if I have to 
carry him five miles; and I may employ as much force as is 
necessary for the purpose of removing him from my property; 
but I can not employ any more force than is necessary. * * *
What can nations dot They can only use this same sort of 
self-defensive power that an individual does. This is all. That 
they can use under all circumstances, limited, however, by the 
same rules and by the same boundaries which limit it in the 
case of an individual—necessity. * * *

“We may make that very plain and palpable by turning to 
admitted instances of the exercise of it, and take for that pur
pose what are commonly called belligerent rights. Here is a 
nation engaged in war. It blockades the enemy’s ports. The 
ship of a neutral nation, friendly to both parties, undertakes to 
enter that blockaded port, and the belligerent that has estab
lished the blockade captures her by an exercise of force, carries 
her into one of his own ports, and confiscates her, and sells 
her. * * *

“That is not legislative power. It was not exerted by rea
son of any extension of the sovereignty of the nation over the 
seas. It was simply an exercise of self-defensive power, stand
ing upon the principle of necessity, and limited by the principle 
of necessity. * * * You can enter even the territory of a
friendly state, if it is necessary for the purpose of protecting 
yourself against your adversary; and even when there is no 
condition of war. They had a rebellion in Canada some years 
ago, and a vessel was fitted out by persons making use of the 
soil of the United States for the purpose of aiding the rebellion, 
as it was called. A British military force crossed the Niagara 
Biver, captured that vessel in the territory of the United 
States—not on the high seas, but in the territory of the United 
States.

“Senator Morgan. You refer to the Carolinef
“Mr. Carter. I refer to the case of the Caroline.
“A celebrated instance in history was the seizure by Great 

Britain of the Danish fleet in the harbor of Copenhagen. There 
was the fleet of a friendly power. There was absolute peace 
between Great Britain and Denmark; but Great Britain was 
apprehensive that that fleet would fall into the possession of 
France, and the seizure was defended by her ablest statesmen 
on the ground of necessity. * * *

“The President. Do you not think that all of that takes us 
out of this sphere of law and right?

“Mr. Carter. Not at all. We are right within the sphere 
of law and right.

“The President. I do not think the whole world generally 
considers it so.

“Mr. Carter. We are right within the sphere of law; and
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Self-Defense in Time 
of Peace.

tlie exercise of these acts of self-defensive authority—the ex
tent to which they may go, the necessities which create them, 
how far the necessities extend—constitute a great chapter in 
international law, and are all dealt with, all their limitations 
defined, and the j)rinciple which governs them laid down.

“What is said upon the other side'? They 
’ agree that all these tilings may be done. What 
do they say % Well, they say that they can not 

be done in time of peace; that you can not defend yourself by 
the exercise of force on the high seas in time of peace. # #
There is no substance in that. The right exists in time of peace 
just as well. Whenever the necessity arises, the right arises, 
whether it be in time of war or time of peace. It may arise in 
peace just as much as in war. In point of fact, the principal 
occasions, and the most frequent occasions, for the exercise of 
this right happen to occur in time of war, and, therefore, the 
instances in which it is exercised, and the rules which govern 
its exercise, are found in belligerent conditions far more than in 
conditions of peace. The absence of the occasion is the reason 
why we find less discussion of these rights in time of peace, 
and a want of rules for regulating them; but, nevertheless, the 
occasion may arise, and when it does arise, then the power 
must be put in force.

“Now, let me call the attention of the Tri- 
cvoime^cgiB a- punaj j-0 occasions when it does arise in times 

’ of peace. In the first place, let me allude to 
those municipal regulations which are devised by different 
states for the purpose of protecting their revenue. I before 
remarked that the i>rotection of the revenue of a nation could 
not well be effective unless the conduct of foreign vessels could 
be controlled at a greater distance than three miles from the 
land. If a vessel intending a breach of the revenue laws of a 
nation had the power to approach its shores to a distance of 
three miles from the land, and wait outside of that limit for a 
favorable opportunity to slip in, or to unload its cargo into 
another vessel sent clandestinely from the shore, it might at all 
times evade its revenue laws; and, consequently, most nations— 
certainly Great Britain and the United States—Great Britain 
from a very early period and the United States almost from 
the period of her independence—have enacted laws prohibiting 
vessels from transshipping goods or hovering at a distance 
much greater than that of three miles—three or four leagues 
from the shore being the area commonly fixed upon. What is 
the penalty which they denounce for that purpose*? The pen
alty is capture and confiscation. Does that penalty, and the 
enforcement of that penalty, involve an extension of jurisdic
tion out to that limit of three or four leagues'? Certainly not. 
It is an act of self-defense. It is an executive act, designed to 
protect the revenue interests of the country. So, also, in the 
case of colonial trade, a similar device was formerly adopted 
for the purpose of preventing the approach of vessels in the
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neighborhood of the colonies of another country, for the pur
pose of engaging in illicit trade with such colonies. In order 
to enforce such prohibitions, it was necessary that regulations 
should be adopted prohibiting vessels from hovering off the
coasts. * * * .

“It is, however, true—and a distinction is to be noticed 
here—that regulations designed to govern the exercise of this 
right of self defense sometimes go a step further than the mere 
making of provision for the seizure and capture of a vessel on 
the high seas, when she is actually engaged in an offense against 
the laAvs of the nation which undertakes the seizure. They 
sometimes go a step further than that, and make the conduct 
of a vessel, if it justifies a suspicion that she intends illicit or 
prohibited trade, or intends any other violation of the laws of 
the nation adopting the regulation, itself an offense, although, 
in point of fact, it might be true that the vessel was not actually 
engaged in such violation.

“ When regulations of this character go to that length, they 
go beyond the mere right of employing force, and enter the 
field of legislation, and assume a limited and qualified right to 
make laws operative upon the high seas. That is the nature 
of regulations when they undertake to make acts oftenses 
which are not, in their nature, necessarily offenses. If a vessel 
is actually engaged in an attempt to carry on a prohibited 
trade with the colony of a nation, that act is, necessarily, in 
itself a violation of the rights of that nation; but if she is not 
so engaged, but happens to be involved in circumstances which 
throw suspicion upon the nature of the enterprise in which she 
is engaged, and justify a suspicion that she is really contem
plating a prohibited trade, if there is a regulation which makes 
that conduct, of itself, a crime, that, we must admit, is a piece 
of legislation, and assumes the right—a limited right, it is 
true—of passing laws operative upon the high seas.

. “ All the doubt and all the controversy which
Extent of United haye arisen in reference to this question of the 

states’ Claim. exercise by a nation of the right of self-defense 
upon the high seas turns upon the validity of regulations of 
that sort, regulations which go beyond the mere shaping of 
the right of self-defense and prescribing how it shall be exer
cised, and undertake to create distinct ofienses. The power 
of a nation to do that has been disputed, and may perhaps be 
still the subject of dispute. It will be observed that this 
exercise, even of the right of legislation in the cases which I 
have mentioned, does not involve an assumption of a general 
authority to legislate over the seas. It is limited strictly to 
the case of self-defense, and is calculated to provide means by 
which that right of self-defense may be more efficiently exerted; 
but, nevertheless, it does partake of the quality of legislation. 
Whether it is valid or not, has been disputed. * * * .

u Let me say, however, that the United States, upon this 
argument, avoids all controversy of that sort. We do not ask
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+°r+i^e application of any doctrine, even although we might 
to the enect that we can establish any prohibited area on the 
high seas and exclude the vessels of other nations from it 
We do not ask to have it determined that the United States 
has the right to say that the offense of pelagic sealing when 
committed by vessels of another nation is a crime for which 
we can punish the officers and crew of such vessel. That 
would be legislating for the high seas. We do not ask for a 
decision that the United States can make a law and enforce 
it, by which she could condemn a vessel that had been engaged 
at some past time in pelagic sealing, if the vessel was not so 
engaged at the time of seizure. The doctrine maintained bv 
us simply amounts to this, that whenever a vessel is caught 
red-handed, flagrante delicto, in pelagic sealing, the Govern
ment of the United States has the right to seize her and cap
ture her; that is to say, it has the right to employ necessary 
force for the purpose of protecting, in the only way in which 
it can protect, its property in the seals, or its property interest 
m the industry which it maintains upon the islands. That is 
the extent of our ciaim.”
A , A . The oral argument of Sir Charles Eussell

Varies Bussell 0pened with a summary of the positions of the 
United States and a denial of any exclusive 

right of property, jurisdiction, or protection in the fur seals. 
Nevertheless, the discussion had, he declared, been “exceedingly 
interesting”, mainly because of the “ courage”—he would not 
say “audacity”—with which counsel for the United States had 
“ propounded propositions of law which they affected to sug
gest were almost beyond question,” but for which he hoped “ to 
demonstrate there is no legal authority whatever.” Among 
these, he referred to the proposition that, though property in 
seals as between individuals was not recognized by the munic
ipal law of any civilized country, yet “international law” 
might be invoked to declare the property in the United States.

In order to establish this position Mr. Carter
national Law**1 kad> said Russell, put forward the

' “ extraordinary proposition” that “the moral
law and the law of nature”—whatever the “ law of nature” iu 
this relation might mean—were “two terms interchangeable 
with international law.” He therefore thought it desirable at 
the outset to state broadly what his government’s conception 
of international law was. On this subject Sir Charles Eussell 
said:

“ It may be admitted that all systems of law prevailing I 
care not in what country, profess to be founded upon principles
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of morality, and upon principles of justice. Does it follow from 
that that every principle of justice, as one nation or another 
may view it, or every principle of morality, as on® a ‘
other may view it, forms part of international law. By n 
means. International law,properly so called, is only so mucli of 
the principles of morality and justice as the nations have agreed 
shall be part of those rules of conduct which shall govern their 
relations one with another. * * * In other words interna
tional law, as there exists no superior external power to impose 
it, rests upon the principle of consent. In the words of Grotius, 
Placuitne gentibus f is there the consent of nations .

“The ideas as to morality of civilized countries do not pro
gress pari passu. There are many things which, according to 
some states of society, justice requires, or morality requires, 
but which another state of society, which ^oas^ofa proud 
civilization, declines to recognize. * * * I think it is true
to say that, except the United States of America, in this ■P^es®^ 
day there is no considerable power in the world that stands 
out against a condemnation of privateering. Will the United 
States admit that because all these great powers concurred 
that makes international law‘l No. * * „„„

“As late as 1848, although the whole voice, I may say bioad- 
lv of humanity the world over has condemned the slave trade 
and no country has gone further to make sacrifices.in the.same 
direction, to its credit be it said, than the United ^ates 
iudge of the high court in Great Britain, in the case of Buro
V. Denman, expressly declared that slavery is not an oilense 
against the law of nations, and that ownership in slaves is not 
forbidden by the law of nations. There is a curious comment 
made upon this proposition at page v of the written Argument 
of the United States. After reternn g to a decision in the same 
sense in the American courts, my learned friend, Mr. Garter, 
alluding to Chief Justice Marshall, says

“ ‘ The Supreme Court of the United States, speaking through its greatest 
Chief Justice was obliged to declare in a celebrated case that slavery, 
though contrary to the law of nature, was not contrary to the law of na- 
tb>ns- and an English judge, no less illustrious, was obliged to make a 
like declaration Perhaps the same question would in the present more 
humane time he otherwise determined/

“No sir, it would not. It could not, until nations have 
given their consent to its being treated as a crime against m-
tei‘“No w, side by side with this conception of the law of nations, 
there is going on in the world a gradual change and a gradua 
growth of opinion. * * * There may be opinions or doc
trines, or usages, which perhaps are making their way in t 
world, are perhaps appealing more or less successfully to the 
sympathy of thinkers in the world, which are not .yet part of 
the law of nations, because nations have not consented to them. 
They are not the law of nations, but only the material <)l't °’ 
which, it may be, at some future time some new principle ot the
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law of nations may be developed as the world thinks wise; and 
I point to this for the reason that my learned friend in the cita
tions from international writers that he has made, and in a 
much larger number which are given but to which he did not 
refer, did not draw that distinction which must be drawn 
between those writers and authorities (I think erroneouslv 
called authorities) who deal with the subject with a view to 
discover the metaphysical grounds, the ethical reasons which 
may be advanced in support of this or that view, and those 
writers (much less interesting but much safer guides) who con- 
tine themselves to laying down what rules have in fact obtained 
the consent of nations. # * *

“The President. First, may I beg to pat a question? You 
speak oi international law as comprising the customs and 
usages of nations, on which different nations have agreed.

I suppose yon mean not only by written agreement, but 
also by right of usage?

“Sir Charles Eussell. Certainly. When I say ‘ to which 
they have agreed,7 of course I mean not merely or necessarily 
by a formal or express or written agreement, but by any mode 
m which agreement may be manifested, by which the Tribunal 
may anive at the conclusion that they have so agreed.

“Senator Morgan. Including acquiescence?
“ Sir Charles Eussell. Certainly. I use < agreed7 in that 

broad and general sense.
“Lord Hannen. As a question of evidence?

Sir Charles Eussell. As a question of evidence* the 
question always is, placuitne gentibus?”

The Question Of Pe- . At this point Sir Charles Bussell entered
lagic Sealing. m^° a discussion of the uses and value of the 

fur seals, arguing that the skins were an article 
of luxury, which had been enjoyed in Europe for less than forty 
years; that the seal fisheries were not a prominent element of 
consideration in the purchase of Alaska by the United States; 
and that, as the seals are large consumers of food fishes, it 
might under certain circumstances be beneficial to mankind' to 
kill them; and in this relation he referred to efforts to exter
minate the hair seals in certain Danish waters, where they 
prey upon the salmon. The Case, the Counter Case, and the 
Arguments, of the United States had, he said, been full of 
denunciations of pelagic sealing. It had been “denounced as 
a crime and a great moral wrong—a little worse than murder, 
and almost as bad as piracy.” He wished to examine the sub
ject for a moment, and see whether there was not “pervading 
this style of argument the same kind of exaggeration” as was 
addressed to “ the industry itself.” He started with the “ini
tial fact” that pelagic sealing was “the oldest pursuit of the
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far seal historically known.” It was a pursuit followed by the 
aboriginal inhabitants along the coasts in question. And how 
stood the facts as to its effects? In every case which had been 
referred to of the evil caused by the destructive agencies of 
man as regarded seal rookeries in other parts of the world,
“ the cause of the extermination of the fur seal species was the 
indiscriminate slaughter upon land.” He had been “unable to 
repress a smile” when reading the “beautifully descriptive” but 
“most imaginative” accounts in the literature of the United 
States, as to “ the merits and blessings of killing on land.” In 
this relation he referred to a statement in the report of the 
British commissioners1 as to the “unnatural and destructive 
character” of the system of “driving” practiced on the Pribi- 
lof Islands;2 and he also contended that the evidence showed 
that the lessses of the islands had of late years “themselves 
been committing the grievous moral crime of killing females.”

But, what was the relevance of the argument as to the 
wasteful character of pelagic sealing to the Case of the United 
States ? Was it because the mode pursued by Canadian sealers 
was wasteful that they had no right? And had the United 
States an exclusive right, because their method was not waste
ful? Hid counsel for the United States admit that if the 
Canadians had, tc use their formula, a means of shooting the 
seals which was not wasteful, they had the right to shoot them?

At this point the following colloquy occurred:
“The President. That argument would perhaps affect 

rather the question of regulations.
“ Sir Charles Bussell. You are anticipating exactly the

1 Counter Case of Great Britain, 261.
2The meaning of the word “driving” is this: When the seals arrive at 

the islands the old hulls take possession of tlie females and with them 
occupy the rookeries, while the young hulls are compelled to “ haul” oft 
and occupy different ground. In order to avoid disturbance of the rook
eries, the young hulls, commonly denominated “ bachelors,” from which 
the supply of skins is intended to he obtained, are then driven overland to 
the killing places, where a certain proportion is selected for killing, the 
remainder, consisting of hulls too young or too old or of females incident
ally gathered up from the margins of the rookeries, being allowed to return 
to the water. The purport of the statement referred to by Sir Charles 
Russell was that, owing to the lack of the means of progression on land, 
many of the seals suffered permanent injury from driving, and that with 
the decrease in the number of “billable” males on the islands, the pro
portion of females included in the drives increased. The relation of driv
ing to the diminution of the seal herd was one of the points of difference 
between the United States and British experts.
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point to which I am coining. * * * It must be obvious— 
as you, sir, with your acuteness, have already perceived—that 
it can have no bearing upon the question of property, * * * 
either in the industry or in the seals. * * * Is it alleged
that the right of protection of their industry depends upon 
whether we kill wastefully or not? I should like an answer to 
that. # # #

“ Mr. Justice Harlan. If the killing at sea is calculated to 
destroy the industry, it would seem to have some bearing on 
the question of protection, if that right to protect exists.

“ Sir Charles Russell. ‘If.’ There is much virtue in an ‘if.’ 
“ Mr. Justice Harlan. I am making a distinction between 

a mere question of property in the seals of in the herd, and 
the question of the right to protect the industry on the

“ Sir Charles Russell. That pelagic sealing may injure 
the industry on the islands, it it be so called, nobody doubts. 
That is not the question we are discussing; but I say that in 
respect to any right of protection of an industry, or in respect 
to any right of protection of the seal or of the herd, the ques
tion of the wastefulness of the means has nothing whatever 
to do with it, and can not give them a right which they have 
not got without it, or put us in the wrong if we are in the 
right. * * *

“ T^e ^Resident. Sir Charles, I must observe that there is 
a protection of an industry which is often called property 
to-day: what we call in French 4 propriety industrielle;? that is, 
a sort or qualified property. * # * 7

“ Sir Charles Russell. Could you give a concrete illustra
tion, sir, of that law?

• “ f PResi:de^t- For instance, the right of authors, copy
right. That is styled ‘propriety litteraire’ in our treaties. 
I hat is not property, in my personal view, but it is commonly 
called property in international language. * * *

“ Lord Hannen. I understand that you are contending now, 
that the need of the protection to make the thing valuable 
does not establish that there is a right to [give! it that pro
tection. 1 J ^

“ Sir Charles Eussell. No; I tried to say so, and I think 
1 succeeded in saying so more than once, and I applied this 
to the right to the industry just as to the fur seal.

“ May I say, sir, as you have introduced the question of 
copyright, there is no such thing as the recognition inter
nationally of copy right or of patent right except bv treaty. 
Ihere is no such thing, and there is no country in the world 
that knows that better than America, because it is only very 
late in the day indeed that it has come into any arrange 
ment with Great Britain of a protective character of that 
Kind. * * *

“How, I also desire to give in this connection an illustration 
ot the position as to property and as to the right to pelagic
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sealing by, not an ideal case, but by the case as we know it 
exists. 1 will put it, in. the first instance, as if it were an ideal 
case. Assume pelagic sealing to be pursued lor a century, and 
the island on which the seals breed to be undiscovered: can 
it be doubted that, in that state of things, there is a right to 
kill the seals in the manner called pelagic hunting? ban it be 
doubted? Then, if, at the end of a century, the island on 
which those seals breed is discovered, does that which for a 
century was a right which all the world might exercise cease 
to be a right, and does the mere fact that you have discovered 
the breeding place on those islands change that which was 
exercised by mankind in common as a right into a moral crime, 
an indefensible wrong, and all the rest ot it ?

u Now, I say this is no ideal case; this is the actual case you 
are discussing, because it stands confessed that, till the year 
1786, thePribilof Islands were unknown, and it was in that 
year, for the first time, that it was discovered that they were 
a breeding place for seals.77

“But my learned friend,771 said Sir Charles 
Motives of the United Bussell, 44in effect said this: 4 We, the United 

States. States, are not making this claim from any 
selfish motives. We are here as the friends of humanity. We 
acknowledge that this is not our property absolutely. We are 
trustees for the world at large. * * * We only ask to be
permitted in the interests of mankind, for the benefit of man
kind, to perform the office of trustees, as friends of humanity, as 
philanthropists, as champions of the interests of the world.777 
Commenting upon this aspect of the subject, Sir Charles Rus
sell said:

44 Well, I am very far from doubting the sincerity of my 
learned friends; but I must be permitted to point out that, 
while accepting these professions as sincere, their demands 
seem to me to be exactly the demands which would be made 
by a selfish power making an effort to secure the seals for 
themselves; for what do they say? 4 We are the owners of the 
Pribilof Islands in Behring Sea.7 They are pleased pathetic
ally to describe those islands as 4 the last home of the fur seal. 
They say: ‘Give to us, the tenants and owners of these islands, 
the power to exclude everybody but ourselves from the great 
expanse of ocean in which those islands are situate. I ut an 
end to pelagic sealing in the Behring Sea, and not in Behring 
Sea only, but justify us in stretching out the arm of legal 
authority over a still wider expanse of ocean. Authorize us 
by your award to search, and if necessary to seize and confis
cate, vessels that are engaged in this inhuman, this immoral 
traffic, or vessels that we suspect are engaged in this pursuit;

1 Mr. Carter.



876 INTERNATIONAL ARBITRATIONS.

and having given us that authority we will recognize our duty 
as trustees to mankind by giving to mankind the benefit of the 
fur seal at the market price.”

w ^ ^ . „ Sir Charles Eussell also commented upon
United States. the novelty of the claim of the United 

States in respect of the seals. At various 
stages in the world’s history nations had, he said, according to 
their varying powers, from time to time “advanced extrava
gant pretensions.” But those pretensions, generally speaking, 
belonged to a comparatively remote period, when the rule of 
might rather than the rule of right prevailed, and before the 
moral force of public opinion had acquired its great control
ling power. Assertions had been made of control, dominion, 
and sovereignty over a large extent of ocean without physical 
boundary and without any external marks of delimitation, and 
there resulted from those assertions a claim to exclude others 
from the given area and to deal exclusively with whatever was 
found in it. But this was a very different thing from an asser
tion of property in the particular animals which might inhabit 
the area, “and I say, subject to be contradicted, but without 
fear of contradiction,” declared Sir Charles, “that this is the 
first time in the history of the world that a nation or an indi
vidual has ever claimed property in a free swimming animal 
in the ocean. I say, further, * * * that this is the first
time that an attempt has been made to differentiate one par
ticular animal from all the other animals that dwell during a 
a large part of their existence in the ocean.”
_ ^ w , Taking up the fifth question in Article VI.

Seal Herds. of the treaty of arbitration, Sir Charles Eus
sell said he would assume that it meant the 

assertion of a right of property in one of three different forms— 
in the seals, in the “herd,” or in the “industry”—and, as cor
relative to the right of property, the further right of protecting 
it by search, seizure, and confiscation. NTow, he agreed with 
counsel for the United States that the question of property in 
the seals, or in the seals as a collection, group, or herd, depended 
upon the nature and habits of the animal and the physical rela
tions of the United States to it; but it passed human compre
hension, at least his comprehension, how it could be alleged that 
there was a property in the so-called seal herd if there was 
none in the individual seals. The whole was made up of parts, 
and if there was no property in the parts how could there be
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in the whole? The question upon this part of the case of the 
United States was, therefore, Has the United States property 
in the individual seals? On this question Sir Charles asked 
the tribunal “to note the signs of distrust” with which the 
argument on the part of the United States was advanced. 
At one place it was declared that the United States did not 
insist upon this “extreme point” so that they might maintain 
an action of trespass for the capture of any individual seal in 
the sea or an action for the recovery of its skin, because it was 
“not necessary to insist upon it;” that “the conception of a 
property intevest in the herd) as distinct from a particular title 
to every seal composing the herd,” was “clear and intelligible,” 
and that “ a recognition of this would enable the United States 
to adopt any reasonable measures for the protection of such 
interest.”1 And in another place it was declared that while 
the United States Government asserted and stood upon “the 
full claim of property in the seals” which its counsel had 
attempted to establish, it was “still to be borne in mind that 
a more qualified right would yet be sufficient for the actual 
requirements of the present case.”2

At this point Sir Charles Eussell said that he
Seal Hunting by couj(j uot deny himself the pleasure of refer- 

indians. riug. to tpe C0n0quy between Mr. Carter and 
some of the members of the tribunal in relation to the fact that 
the earliest known pursuit of the fur seal was pelagic, carried 
on by the natives along the coast as a means of subsistence, 
and as a means of affording articles for barter, and in that way 
furnishing them for commerce. After quoting the passage in 
which the Baron de Courcel inquired of Mr. Carter whether 
there was a legal distinction “ between what an Indian is allowed 
to do for himself and what he may be allowed or permitted to 
do in the service of an European or civilized man,”3 Sir Charles 
proceeded as follows:

“ My friend evades the point—does not even appreciate the 
point. It is not a question of there being greater or less diffi
culties in dealing with barbaric tribes—it is the question 
whether it is not difficult to draw the legal limitation between 
what is admitted to be a thing that the Indian may do for him
self, according to his barbaric methods, and what he may do if

1 Argument of the United States, 104.
2Id. 133.
3 Supra, 861.
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employed at the instance of civilized man. The learned presi
dent recalls my friend to the question with this observation:

“ ‘Do you find that there is a substantial legal difference between tbe 
two cases?

“ ‘ Mr. Carter. There is a substantial one.
“1 President. Between the case of an Indian fishing on his own 

account, and an Indian fishing on the account of a civilized man?
“ ‘ Mr. Carter. I think there is a very substantial one.
“ ‘The President. A substantial legal one?
“ Then we get to that broad ground which is always the 

refuge once we are trying to bring these vague, undeterminate 
propositions to the touch of legal principle.

“ 1 Yes/
“ says Mr. Carter,
“‘when I speak of “legal” I mean moral. We are on international 
grounds.7 * * *

“ Here we get back to that same fallacy which I have endeav
ored to expose in a few sentences, * * * that if you can
make out to your private satisfaction that a thing is against 
morals, or against the law of nature (whatever the law of 
nature means in the connection in which it is used) it is 
therefore against international law: it is therefore to be 
reprehended.
# # #

“But I do not end this discussion here. My friend Mr. Car
ter then proceeds, it having been pointed out to him by Lord 
Hannen that the mode of hunting pursued by the natives was 
not confined merely to their sustenance, but that they were the 
suppliers, in the first instance, of the skins of these wild ani
mals—fur-seals and others included.

“Mr. Carter * * * said:
distinction which I mean to draw is a distinction of a resort to the 

seals for the purpose of the personal use of the people, such as they were 
in the habit ot making before they were discovered by civilized men—tlie 
distinction between that pursuit and that which is promoted by civilized 
men tor tbe purpose of supplying the world with these skins. That is the 
distinction. The first pursuit which is confined to the barbarians is not 
destructive of the stock. Nor is the other, as long as it is limited to cer
tain very narrow proportions and conditions/

“Well, the whole legal proposition is given away in this 
discussion. Then my friend continues:

But when it is increased then it does threaten the stock. What must 
you do then ? You must adopt those measures which are necessary to pre
serve the stock; and what are the measures which society always employs 
for that purpose? I have detailed that already—it is to award the insti
tution of property.7

“How, did ever an able man present so inconsequential an 
argument as that to a tribunal of intelligent judges? It is 
said: ‘The Indians had a right to pelagic sealing: They had a 
right to it, and they carried it on even for the purposes of com
merce: Civilized men carried it on, but carried it on only to a 
small extent, and they had a right to carry it on to a small
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extent so long as it did not affect the stock: But when it begins 
to affect the stock then rights change—that which was a right 
tbe day before ceases to be a right the day after that event 
begins to happen;’ and this tribunal is asked to do what*?— 
Not to declare what the property rights had been and were, but 
is (to use the language of my friend), to award the institution 
of property. I say that it is not the function of this tribunal— 
it is a misconception of the function of this tribunal to address 
any such argument to it.”

Classification of the 
Seal.

As affecting the claim of property, Sir 
Charles Eussell discussed the question as to 
how the seal was to be classed. Was it a

“fish” or an “animal,” and, if an animal, a “land animal” or 
a “sea animal*?” In the legislation of the United States it was 
spoken of in relation to “fisheries;” but this might not be very 
important. What were its natural appliances for living on 
land*? Could it progress on land with facility*? Did it get its 
support, or any part of its support, from the land? “No,” 
replied Sir Charles, “the animal is one which nature has not 
adapted for easy progression on land. It has got no legs; it 
has got no feet. It can flop with great rapidity for a few 
yards, fifty or sixty at the outside, and then falls down 
exhausted; and a curious circumstance in relation to it is this, 
that it is manageable ou land because it is wholly helpless 
upon land, and has not been furnished by nature with applh 
auces Tillich enable it to easily progress upon land. * * *
On the contrary, it is admitted that upon the sea it is at home; 
that it is capable of easy progression many miles in a day, 
without any unusual strain upon its vital powers.”

Sir Charles Eussell next discussed the 
AbSenC^n°are by absence of care or industry by man in respect 

' of the fur seal. On this branch of the subject 
his argument was as follows :

“Now, it is said that these animals resort to the islands to 
breed, and resort there in compliance with what has been 
picturesquely described as the ‘imperious instincts of their 
nature.’ They do.

“And when they get there, what do the representatives of 
the United States do? Can they do anything to improve the 
breed ? Nothing. Do they make any selection of sire and dam, 
of bull and cow? Indeed, could they? No. What do they 
do? They do two things, one positive the other negative, and 
two things only. The positive thing is that they do what a 
preserver-game does; he has a gamekeeper to prevent poach
ing; they have people on the islands to prevent raiding. The
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negative thing that they do is that they do not kill all. They 
knock on the head a certain number, but exercise a certain 
amount of discrimination or a large amount of discrimination. 
That is the whole sum and substance of what they do, no more, 
no less. * * *

“The only thing that nature does not do is that she does not 
knock them on the head. * * *

44 Do they do anything to induce them to go there'? No, they 
do not. On the contrary, if they were to attempt by any kind 
of artificial means to provide for the reception of the seals, it 
would have the effect of driving them away, not of inducing 
them to come. Unlike the case of the bees,—the wild hive of 
bees, for which the man desiring that hive provides a mechani
cal contrivance, and also the beginning of a supply of food for 
them to induce them to form their combs of honey,—unlike the 
case of the doves, for which the owner supplies food and a 
dovecote where they get shelter from the weather, the owners 
of the Pribilof Islands do nothing; and if they were to do any
thing, it would have the effect of repelling rather than of 
inducing them to come.

“Now, let me go a little further. It is said that they come 
to the islands, and I think I must refer to the very words in 
which this is put,—I could not do justice to the pathetic lan
guage used in this case if I did not read it,—it is said, not only 
do they come to the islands, but that they 4 voluntarily submit 
themselves to the control of man,7 and have entered into a kind 
of treaty (‘pact71 think is the actual word used) to yield up 
a certain proportion of their skins in consideration of the pro
tection that man affords them in return for it. * * *

44 Now, what is the meaning of that phrase, 4 voluntarily sub
mit themselves to his power7? Does it, in fact, mean more than 
that they come to the islands and breed, and#that, being on 
the islands to breed, they can be the more readily knocked on 
the head? # # * They submit themselves to the control of 
man just in the same sense, and in no other sense, as they 
submit themselves to the control of the killer-whale when they 
go out into the sea where tbe killer-whale can catch them. 
They are safe from the killer-whale on land; but they are 
obliged 4 by the imperious instincts of their nature,7 to return 
to the sea; and it would be as true to say that they voluntarily 
submit themselves to the ravages of the killer-whale as to say 
that by resorting to the islands they voluntarily submit them
selves to the control of man. You might as well say the turtle, 
that comes to deposit its eggs in the sand to be hatched by the 
rays of the sun, coming upon the land indeed 4 by the imperi
ous and unchangeable instinct of its nature7 submits itself to 
the control of man because man may take advantage of the 
opportunity to knock it on the head; or, as my learned friend 
reminds me, may begin by turning it on its back and keeping 
it on its back a certain time before it is knocked on the head.77
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It was said by tbe United States that tbe 
^ ^endiReVGr" seals had, by tbe “ imperious and unchangeable 

instinct of their nature,77 tbe animum revertendi. 
This contention involved, said Sir Charles Eussell, “an entire 
misconception of tbe doctrine of animus revertendi.7? No case 
bad, he declared, been cited in which this doctrine bad ever 
been applied to tbe case of migratory animals or to any animal 
unless tbe habit of returning operated after a short interval, 
calculated by hours or perhaps by days. Could it be applied 
to the wild ducks that breed in northern Canada and at another 
season go south, afterward returning to the North*? Indeed, 
the doctrine had no bearing on the case of an animal spending 
half its life in one place and half in another. The fur seal might, 
he maintained, as truly be said to have the animus revertendi 
to the ocean as an animus revertendi to the Pribilof Islands. 
But there was yet another ground oil which the doctrine had 
been misconceived. No case had been cited where the animus 
revertendi had been invoked in support of the right of property, 
except where the animus had been induced by the effort or 
iudustry of man. In respect of some classes of animals, such 
as pheasants, rabbits, grouse, and hares, the law refused to 
recognize any right of property, though there were cases in 
which they were actually induced to return by having homes 
and food provided for them. Yet no case had said or could say 
that your neighbor might not shoot them as wild animals when 
they were off your land.

It had been stated, continued Sir Charles 
The Right of Proper--j^ugge|^ that the seals when on the Pribilof 

ty Eatione Soli. jsjan(|s werfe absolute property of the

United States or their lessees; and the question had been 
asked, If this were so, when did they cease to be their prop
erty*? There was much virtue in an “if.77 His learned friends 
had utterly failed to grasp—he could find no trace of it in their 
arguments—the distinction between the right to take a thing 
when it is on your land, from which you can exclude everybody 
else, and an absolute right of property in the thing itself. Un
der all systems of law, the possessor of land has the right to 
exclude other persons from it; and from this it follows that he 
has the right to take what is on the land, even though it be 
wild, and to exclude others from the opportunity of taking it. 
But it also follows that when the wild animals are off his land 

5627----- 56
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his exclusive right ceases. Thus it is that the owner of the 
land has a special right, by reason of his right of ownership, 
of taking the wild animals on his land—the right ratione soli. 
Contrasting this right with the right of property asserted in 
the seals, Sir Charles Eussell continued:

“Now let us look at the question again by the light of an 
application of my learned friend7s doctrine of property in 
seals. What does it import? What are the consequences of it?
* * # It leads us to those absurd consequences from which
my learned friends most naturally seek to escape, but from 
which they can not escape, namely, that if there is property 
on the islands there is property a thousand miles away from 
the islands. And one might invent, or one might imagine, a 
colloquy between a representative of the lessees of the Pribilof 
Islands and a pelagic sealer off Cape Flattery. The pelagic 
sealer is about to shoot a seal which he sees there, and the 
agent of the lessee says: 1 No, you must not; that belongs .to 
me.7 4 Well, when did you see it last?7 4 Well, I do not know 
that I ever saw it before.7 4 How do you know it is yours?7 
4 Well, I can not be quite certain that it is mine. I have no 
mark upon it, but I think it comes from the Pribilof Islands.7 
4 You say the property is yours. Do you say that that partic
ular seai is yours?7 4 Well, I can not quite say that; it is not 
necessary that I should say that; but it belongs to a lot ot 
seals; we call them a herd—though I can not quite undertake 
to say that particular seal is mine I am pretty sure it is one of 
a lot of seals that probably came from the Pribilof Islands. 
You must not shoot him, because when lie goes back, as I ex
pect he will (I am not sure), by the imperious instincts of his 
nature, to the Pribilof Islands I intend to knock him on the 
head.7 I need not say the seal, not interested in this discus
sion, has meanwhile disappeared, and his life is so far pro
longed.77

There was but one instance given in the 
Case of the United States, said Sir Charles 
Eussell, in which an attempt was made to 

tame a young seal—the case of a pup called “Jimmie.77 His 
mother gave birth to him away from the rookeries while on 
her way from the killing grounds to the water, and he was 
taken in charge by an employee of the sealing company with 
a view to save his life and make a pet of him. As stated by 
this witness, the pup could not be made to eat, and generally 
bit those who attempted to feed him. Spoons and nursing 
bottles were tried in vain; and after two weeks or more of 
futile efforts a flexible tube was put down his throat, and by 
means of a syringe a pint of fresh cow7s milk was injected into 
his stomach. After the operation he showed “in the most

The Nature of the 
Seal.
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unmistakable manner tbe greatest of seal delight,” by lying 
on his back and side, bleating and fanning and scratching 
himself. The next morning he was dead. Sir Charles Eussell 
contrasted with this narrative of the attempt to tame a seal 
the statement of another employee of the company, who de
clared that the seals during the first two or three months of 
their lives were “as gentle and docile as most domestic ani
mals;” that they might be “haudled and petted,” and would 
“accept food at one’s hands;” that they could be taught “to 
follow one from place to place;” that they were, even at a 
mature age, “ subject to as much control” as “sheep or cattle,” 
so that they might be “herded” and “driven;” and that, “far 
from possessing that excessive timidity which has been popu
larly attributed to them,” they “ soon grow accustomed to the 
sight of man,” and, “in the absence of offensive demonstration 
on his part,” quickly learn “ to regard his proximity with indif
ference.” This was, said Sir Charles Eussell, the strongest 
statement he had been able to find as to the domestic charac
ter of the animal; and he contrasted with it another statement 
of the same witness, made with a view to show the great 
vitality of the seal and its freedom from injury by driving and 
redriving. The purport of the statement was that on a certain 
occasion “a drove of about 3,000 bachelors,” having been left 
in charge of a negligent boy, “escaped from his control” and 
“plunged over a cliff, falling 60 feet over broken stones and 
rocks along the shore;” but that only seven of them were 
killed, and those probably by being “smothered” by others 
falling on them, while all the rest took to the water. “These 
are the animals,” commented Sir Charles Eussell, “which are 
easily handled, but which, actually, in order to escape from 
man, will jump down a cliff 60 feet, pell-mell, helter-skelter, 
upon the top of one another; and yet they are said to be so 
easy to control that you may drive them and round them up 
as you would round up cattle upon the plains.” Moreover, 
there was, he declared, a single fact which rendered their 
complete domestication impossible, and that was that if you 
attempted to keep them under control and on land they would 
inevitably die. By “the imperious necessity of their nature,” 
they must go to sea. Taking the facts which were not in dis
pute concerning the seal, who doubted that it was feroe naturce f 
There were three classes of animals—wild animals, domestic 
animals, and animals which, while classified as wild, had been
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taken out of that class by reclamation, so that they had ceased 
to be wild. Was it gravely to be said that seals were tame 
animals'? Had the United States even professed to tame them f 
Had they alleged, and could they truly allege, anything more 
than that, by reason of the incapacity of the animal to defend 
himself on land, he could easily be killed with a club!

To the alleged intermingling of the fur-seal
The Question of per(js gjr Charles Eussell referred not as an
Identification. 7 . ,

“ admitted fact,” but as one m regard to which 
there was “ a body of evidence.” If there was any intermin
gling or interbreeding, to however limited a degree, it rendered, 
he said, the assertion of property in the individual seal hope
less, since, while the United States might say, “ These seals 
are the result of breeding upon the Pribilof Islands,” Russia 
might equally claim that they were bred on the Commander 
Islands. Any uncertainty as to identification must have a 
most important bearing on the claim of property in the indi
vidual seals. If the United States owned one of the Pribilof 
Islands and Russia the other, or if the islands were separately 
leased to two lessees, would it be possible to assert, even inter 
se, the right of property in individual seals, in Behring Sea or 
outside of it, as belonging either to the one or to the other'? 
Or, if the dominium utile of the islands was in a private owner, 
and only the sovereignty in the United States, could such owner 
assert a property in the individual seals frequenting them 
wherever they might be found?

Having shown, as he contended, that the seal 
Property Dependent was nature and that there was no abso- 

upon Municipal Law. property in it, but only a right to kill it

even when it was on the land, Sir Charles Russell said that 
counsel for the United States, knowing the municipal law of 
the United States to be the same as that of Great Britain on 
the subject, had declared that it was.not a matter to be deter
mined by municipal law, but a matter to be determined by inter
national law. “I dispute that proposition,” said Sir Charles. 
“What has international law to do with it?” Continuing, he 
said:

“Am I not well founded in saying that by the municipal law 
of every country in the world, the right to property in things 
must be made out according to the municipal law of the place 
where the property is situated, subject always to certain rules 
as to devolution, etc., with which we are not now concerned, 
founded upon the principle that mobilia sequuntur personam? 
They must have their right of title by municipal law. Does
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the United States municipal law give them property? No. 
The legislation even of the United States has not affected to 
give property. The United States legislation has proceeded 
upon the principle which I have so often adverted to, of the 
assertion of territorial dominion over a given area, and the 
application of what I may call game laws to that area; but it 
has not in its statutes nor by any executive act, nor by lease, 
nor in any other mode, affected to claim for itself the property 
as such, nor to give to the lessees the property as such. They 
give to the lessees no more than they had themselves: a right, 
namely, a license to kill within certain limits as to number.

u Senator Morgan. I was about to inquire whether all game 
laws were not predicated upon the ultimate ownership of the 
property in the sovereign?

“ Sir Charles Eussell. No, sir; they are not. There are 
certain classes of animals, which unquestionably in ancient 
days—the subject is almost without interest in these times— 
the taking or killing of which were within the exclusive grant 
and right and franchise of the sovereign—the sturgeon was a 
royal fish, the swan was a royal bird. These were the only 
exceptions that I can for the moment call to mind, * # *

“ But the game laws of different countries have nothing to 
do with the question of property in the wild animals. Their 
sole operation is that the hand of the slayer shall be stayed for 
a certain period of the year; that within the defined period 
called the ‘close time,7 he shall not be at liberty to exercise 
that right of killing which the law itself recognizes; but it 
does not touch, it does not affect in any way the question of 
property. * * * Indeed I may remind Senator Morgan that 
the term that is used to describe wild animals with reference 
to the rights of others is borrowed from the civil law. They 
are described as res nullius, and therefore a thing which any
one may capture; a thing which the man who first possesses 
and captures may acquire the property in.”

In this relation Sir Charles Eussell examined the authorities 
of the United States on the subject of property in animals, and 
maintained that there could be no right of property in fur seals 
except when they were reduced to possession. While he was 
discussing the Case of the Swam,1 Baron de Courcel inquired 
whether, as the white swan was considered a royal bird, the 
property of the King in it was an absolute right which could 
be vindicated outside of the realm. On the next morning 
Sir Charles, in reply, read from Chitty’s Prerogatives of the 
Crown2 the following passage:

“The King has no general property in fish. It would he superfluous to 
specify and particularly designate whales and sturgeons alone, as being 
royal fish, if all fish were the King’s property. Exceptio probat regulam.

17 Coke, 15 b. 2 Edition of 1820, 114.
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With respect, however, to whales and sturgeons, it was always a doctrine 
of the common law that they belong to the King. And by the statute 
De Prerogativd Eegis, it is declared that tbe King shall have whales and 
sturgeons taken in the sea or elsewhere, within the realm, except in cer
tain places privileged by the King. But to give, the Crown a right to such 
fish they must be taken within the seas parcel of the dominions and Crown 
of England, or in creeks or arms thereof; for if taken in the wide seas or 
out of the precinct of the seas subject to the Crown of England, they belong 
to the taker. A subject may possess this royal perquisite; first, by grant; 
secondly, by prescription within the shore, between ihe high-water aud 
low-water mark, or in a certain district as marts, or in a port, creek, or arm 
of the sea; and this may be had in gross or as appurtenant to an honour, 
manor or hundred.

“ Under this head may also be mentioned the right of the King to swans, 
being inhabitants of rivers. By the statute 22 Edward IV., chapter 6, 1 no 
person other than the son of the King shall have any mark or game of 
swans, except he have lands of freehold to the yearly value of five marks; 
and if any person not having lauds to the said yearly value shall have any 
such mark or game, it shall be lawful to any of the King’s subjects having 
lands to the said value to seize the swans as forfeits, whereof the King 
shall have one-half and he that shall seize the other.’ A subject may, 
however, be entitled to swans; first, when they are tame; in which case 
he has exactly tbe same property in them as he has in any other tame ani
mal ; secondly, by a grant of swan mark from the King; in which case all 
the swans marked with such mark shall be the subject’s, wheresoever they 
fly; and, thirdly, a subject may claim a property in swans ratione privilegii, 
as if the King grant to a subject the game of wild swan in a river.”

After reading this passage, Sir Charles Russell said that in 
the nature of things the law must be as stated in it, since those 
who owed no allegiance to the state were not required to 
respect special claims of right dependent upon its laws. The 
following dialogue then took place:

“Lord Hannen. If a royal swan at large in the country 
where the King had the right to swans escaped to another 
country where the other King had the same right to swans at 
large, which King would the swan belong to1?

“Sir Charles Russell. Quite so, my lord. For myself I 
should be prepared to back the right of the King in whose ter
ritory it was found.

“ The President. Well, Sir Charles, I thank you very much 
for the explanation. It has been very useful to me, at any rate. 
I believe the law is the same law that formerly prevailed in 
France under the feudal system, by which the right of chase 
and hunting was derived from the regalian right; and I believe 
the regalian right was exactly the same as that defined in the 
law of England which you have just read.7’

The Question of 
“Husbandry.”

Mr. Carter had contended, said Sir Charles 
Russell, that whenever a man was capable of 
establishing a husbandry in respect of an ani

mal commonly designated as wild, so that he could take the 
increase, that fact would give him property in such animal. If 
this proposition were true, it would give an absolute ownership
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of pheasants to the person who reared them on his estate. So 
in the case of rabbits. A man may establish an industry in a 
rabbit warren. So in the case of grouse. A man may kill 
only his cock birds. So in the case of wild deer, in an unin
closed park; he may kill only his bucks. “This argument/7 
said Sir Charles, “would land my learned friend, therefore, in 
the proposition that as regards all these animals, which are 
admittedly of the class of animals ferce naturce, which are ad
mittedly not domesticated, but which are i cherished7 in a higher 
sense than the seals are cherished, for they are fed and induced 
to come back to this place—all these animals would become 
the subjects of private property.77

Taking up the argument of Mr. Carter, that 
Limitations of the Do- rt -n anjma]s usefu] to mankind and
minion over Things. A , . , , . ,exhaustible in their nature is by law given to

him who can best utilize such animals for the benefit of man
kind by taking the increase and preserving the stock, Sir 
Charles Russell said:

“ Now, I want to know where has any municipal law of any 
country, except the special statute of the United States in rela
tion to female seals, prohibited the killing of females: any 
municipal law, to begin with? I do not know of any. * * *
Is there any such principle to be found in international law? 
* * * I know of none.

“ Senator Morgan. I think all the game laws applicable to 
what we call terrestrial animals—birds and deer and the like— 
have very distinct reference to protecting the breeding season 
or nesting season. I suppose that is for the purpose of pro
tecting the females that they may rear their young.

“ Sir CnARLES Russell. I quite agree; undoubtedly, that is 
the object of a close season—not to interfere with the process 
of nature in producing their young; but there is no ques
tion of property involved; it is a question of municipal regula
tions. * * *

“I want to follow this reference of my learned friend a little 
more. * * # He is asking what is the extent of the domin
ion which is given by the law of nature to the owner of prop
erty. He there says:

u No possessor of property, whether an individul man or a nation, has 
an absolute title to it. His title is coupled with a trust for the benefit of 
mankind/

“ That is his first proposition.
“ ‘Second. The title is further limited. The things themselves are not 

given him, but only the usufruct or incj'ccise. He is but the custodian of the 
stock, or principal thing, holding it in trust for the present and future 
generations of man/
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“ That may be all very well as a question of ethics. It is not 
law. I apply it to a concrete illustration straight away.
* * * I affirm, as my learned friends have affirmed, that
the United States would have a right if they chose—a right in 
point of law, * * # to knock 011 the head every seal that
came to the islands; and my learned friends have claimed it, 
for they have, I will not say threatened, but suggested it to 
the Tribunal as a thing to weigh with it in arriving at its 
decision.

“ Mr. Carter. We have not asserted that right. # * *
u Sir Charles Eussell. What is it if it is not an assertion? 
“ The President.—Call it a hint.
“Sir Charles Eussell. Very well, I will call it a hint.

* # * Bat my frjenci carries, quite logically, his argument
still further; and from individuals restricted to usufruct (which 
I say is not the law), he passes on to the question of what 
nations may do with regard to their property or their posses
sions; and * # # he proceeds to lay down a series of ex
traordinary propositions to this effect: That if a particular 
nation produces a particular commodity the rest of the world 
can, as of right, compel that nation to part with its commodity 
for the benefit of the world. He instanced the case of india- 
rubber; he instanced the case of tea. Why not instance the 
case of Bordeaux wine, or any other wine, or any other com
modity? * * * My learned friend admitted it could fix its
own price, but he put a qualification on that—so long as it is 
not prohibitory. Who is to be the judge of whether it is pro
hibitory or not? All this, I say, is enough to show the Tri
bunal that my learned friend is in all this discussion arguing 
as a great thinker, adopting the thoughts of great thinkers on 
ethical and metaphysical subjects, and applying ethics and 
metaphysics to law. * * # If one comes to the basis of his 
argument, one fails to see why, if there be any principle in it 
at all, it is to be confined to one class of animals. Why is it to 
be confined to animals at all? If usufruct only of property is 
to be allowed, why may a man eat up all his capital? * * *
It looks to me, indeed, as if this proposition, that property in 
animals useful to mankind, exhaustible in their nature, is to 
vest in him who can best utilize such animals and preserve 
the stock, was a proposition invented to meet the case of fur 
seals, invented for the occasion, and ingeniously invented for 
the purpose of evading the difficulties which stared my friend 
in the face. * * * Pushed to its legitimate result, * * * 
it would result in the affirmation of a principle that property 
should be attributed to him, or to the nation, that can best 
turn it to account: a proposition of a very wide character, 
which would lead to the transfer of a good deal of the world’s 
possessions from the hands that now possess them to others, 
but for which no warrant is to be found in any system of juris
prudence that I am aware of, and which international law has 
never even made any approach to recognizing.”
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Having discussed the question of property 

The Sealing industry, in seals in its various aspects. Sir Charles 
Russell said that he came to “ the last ground 

on which the pretensions of the United States are based in 
argument7’—the proposition which Mr. Phelps had specially 
taken under his protection—namely, that pelagic sealing in
terfered with a legal right in the industry, as it had been called, 
said to be carried on on the Pribilof Islands. On this sub
ject, the argument of Sir Charles Russell ran as follows:

“I have to assume, and the proposition that my learned 
friend advanced assumes, that there is no property in the seal, 
and no property in the seal herd. I have also a right to assume 
that the general right of fishing acknowledged by the treaty 
of 1824 between Russia and the United States, and the same 
general right of fishing acknowledged by the treaty of 1825 
between Russia and Great Britain, did not except any living 
thing in the sea. I have further to assume that that was but 
a recognition, in the case of the waters of Behring Sea and the 
other waters involved in the controversy which led up to those 
treaties, of the general right of all mankind to fish in the sea 
and to take therefrom outside territorial waters whatever they 
are able to capture. These are the hypotheses, these are the 
data, in view of which this proposition must be approached; 
and I say it without any affectation, with the greatest respect 
for my learned friend Mr. Phelps and for his ingenuity, that I 
find it difficult to understand and to appreciate what it is that 
I have to meet on this part of the case. The lessees may be 
treated, for the purpose of this discussion, as the owners of 
the islands and the owners of the industry. What is their 
position? * * * These are their rights fully and exhaust
ively stated: their right to kill the seals upon the land—an 
exclusive right; the right to kill within the territorial waters— 
an exclusive right; their right, on terms of equality with all 
whose interest or convenience may prompt them to resort to 
the high seas, to pursue and kill the seal.

“ Where is the right that is invaded by that pelagic sealing? 
* * # It is not enough to prove that their industry (if I
must use that phrase) may be less profitable to them because 
other persons, in the exercise of the right of sealing on the 
high seas, may intercept seals that come to them—that may 
be what lawyers call a but it is not an injuria. * * *
Let me assume that the island is divided by a boundary line, 
between two owners, one-half of the island given to A, the 
other half given to B. Would A have an action against B— 
could he complain that B had perpetrated a legal injury upon 
him if B not merely killed the seals that came to his own divi
sion of the island, but exercised his right of sealing on the sea 
and killed seals there which might have gone, or some of which 
might have gone, to the land of A—if B had, in other words,
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exercised his right to kill on the high sea? That would have 
been a case iu which the profits or the volume of A’s business 
might have been diminished, and he would, therefore, have 
suffered a loss, a damnum ; but a damnum does not give a legal 
right of action. * * *

“ The President. Unless done maliciously.
u Sir Charles Russell. You are good enough, Mr. President, 

to anticipate the very next topic—perhaps not immediately the 
next, but a topic to which lam going in a moment to advert.
# # * They would have a right to complain (and this meets
the whole of the illustrations which all the ingenuity of my 
learned friends have supplied) if it could be truly asserted 
that any class or set of men had, for the malicious purpose of 
injuring the lessees of the Pribilof Islands and not in regard 
to their own profit and interest and in exercise of their own 
supposed rights, committed a series of acts injurious to the 
tenants of the Pribilof Islands. I agree that that would 
probably give a cause of action; and, therefore, they have the 
further right (what I might call the negative right) of being 
protected against malicious injury. * * #

“Lord Hannen. I follow your argument so far, but does 
that argument meet an illustration of Mr. Phelps? Suppose 
dynamite was used for the same purpose and resulted in the 
wholesale destruction of fish, that would not be malicious, be
cause it was done for the purpose of immediate gain. What 
would you say to that case?

“ Sir Charles Pussell. I have not forgotten that illustra
tion, and as you mention it, my lord, I will come to it at once.
* # * To begin with, I should say that it might be very
strong evidence, as one would say in our English courts, to go 
to the jury, of malice; but it is not every act which causes 
destruction, and even destruction which may be dispropor
tionate to the gain derived, which constitutes an actionable 
wrong. * * * Take, for instance, the mode of fishing
known as trawling. I think you all realize what trawling is: 
that mode of fishing—dragging a heavy beam with a net along 
the bottom—has the effect of destroying enormous quantities 
of small fish and, still more, of disturbing spawning grounds, 
and causing an enormous amount of mischief in the destruc
tion of fish. Has any international law ever declared, or has 
any nation ever asserted that that destruction outside its ter
ritorial limits—because trawling goes on many miles out at 
sea and in very deep waters—would give a cause of interna
tional complaint as a matter of right against the trawlers of 
another nation? Ho, because on the high sea all are equal; 
and although that particular method is a destructive method, 
the case is met in the only way in which it can be met, by reg
ulations, by conventions, but not by the assertion of a legal 
right to prevent the trawling, even although it cause that 
great mischief.

“Then may I also put the question with reference to the use
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of dynamite from another point of view1? One might use dy
namite for the purpose of trying some very important experi
ment, or testing some important invention connected with 
war—torpedo experiments, or what not—these may be tried 
upon the high seas, outside territorial waters; and yet such 
experiments may be conducted in such a position as regards 
an adjoining nation that very considerable mischief may be 
done temporarily to the fishing interests of that particular 
nation. But that would be a perfectly legitimate use of the 
high sea. * ’* *

“Always bearing in mind that we are arguing upon the 
assumption of no property and no exclusive right, let us see 
what would be the cousequences of this new principle which 
is asserted. Where will it land us? Just let me put some of 
the cases. Take that large and increasing volume of indus
tries carried on upon the west coast of America, and along the 
coast of British Columbia, and stretching farther north along 
the Alaskan coast, known as the salmon-canning industries. 
* * * Supposing by some modern system and improved
method of catching salmon, neighboring nations should be 
attracted to the fishing, and, catching large numbers outside 
the territorial waters, should intercept the salmon on their way 
up the rivers where they would be brought within the reach of 
this industry: is it to be said because the canning industry 
would be thereby injured, that there would be a legal right to 
prevent the fishers from operating outside the territorial waters 
on the grouud that they prevented the salmon coming up the 
river to the place where they could be more conveniently 
caught? * * * Or again, take the caseof a game preserver,
and there are such in England, who does not preserve game 
merely for the sake of shooting the game, but who makes a 
trade of preserving game. They shoot the birds, and thereby 
they get sport out of them; but they send their game regu
larly to market, making the best profit they can out of their 
business. I have already dwelt upon how much greater care 
and expense and cultivation, or, to use an expression dear to 
my learned friends, how much more ‘ cherishing7 the action of 
the game preserver in the matter of pheasants is than it is 
possible for the action of the United States or their lessees to 
be; how the game preserver takes the eggs away from the 
nest to induce the bird to lay more than it otherwise would; 
how he places them under an ordinary fowl, and in that way 
rears them; how he feeds them and keeps them until they grow 
up, and he kills them; and yet when the birds go off his land 
upon the land of another, has it ever been heard, could it even be 
suggested, that this industry of sending his pheasants to mar
ket was injured in point of law because his unneighborly neigh
bors in the open common adjoi nin g waited until his birds escaped 
from his land, or were on the way back to it, and shot them 
there, thereby lessening his profits? The cases are absolutely 
analogous, but the case of the pheasants is much stronger.77
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, The establishment of an industry, however,
Right to Protect the , . , , . _ X,! _ , ’

Industry being assumed, Mr. Phelps, said Sir Charles
Bussell, proceeded to consider the question as 

to what a state might do in time of peace for the protection 
of that industry. The fundamental fallacy in the argument of 
the United States on this question was, said Sir Charles Bus
sell, that a state had under international law a right in time 
of peace to do on the high seas, as an act of “ self-defense ” 
or “self-preservation,” whatever it might conceive to be neces
sary to protect its property or its interests. This he considered 
an unsound proposition. By far the greatest number of 
instances recognized by international law of rights of self 
defense or self-preservation were cases of belligerent rights, 
which rested on the true basis of all exceptional acts of self
defense or self-preservation—the genuine emergency of danger. 
But even as to belligerent rights there were very clear limita
tions. Pursuing this subject, Sir Charles Bussell said:

“Again, take the case of the revenue laws—the hovering 
acts, which are referred to in the argument, as if they afforded 
some justification for the position of the United States as to 
self-defense or self-preservation. Upon what principle do 
those acts rest*? On the principle that no civilized state will 
encourage offenses against the laws of another state the jus
tice of which laws it recognizes. It willingly allows a foreign 
state to take reasonable measures of prevention within a 
moderate distance even outside territoral waters; but all these 
offenses, and all offenses of the same class and character relat
ing to revenue and to trade, are measures directed against a 
breach of the law contemplated to be consummated within the 
territory, to the prevention of an offense against the municipal 
law within the area to which the municipal law properly 
extends. But it does not follow that all acts of this kind will 
in all cases meet with assent. It certainly would not, and 
could not be expected to meet with assent, if the * * * 
acts were attempted to be enforced at a considerable distance 
from land, and I affirm that in no such case by international 
law could it be maintained as of right against an objecting 
nation.

“And, indeed, as I read my friend Mr. Phelps’s argument 
upon this point, he seems to admit that that is the true view5 
because on pages 170 and 171 my friend, dealing with one of 
the contentions advanced on the part of Great Britain, says:

“ ‘An effort is made in the British Counter Case to diminish the force of 
the various statutes, regulations, and decrees above cited, by the sugges
tion that they only take effect within the municipal jurisdiction of the 
countries where they are promulgated, and upon the citizens of those 
countries outside the territorial limits of such jurisdiction.*
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u Then my friend proceeds:
« < In their strictly legal character as statutes, this is true. No authority 

need have been produced on that point. But the distinction has already 
been pointed out, which attends the operation of such enactments for 
such purposes. Within the territory where they prevail, and upon its 
subjects, they are binding as statutes, whether reasonable and necessary 
or not.'

“ That is true. Then he goes on to say 4 without;7 that is to 
say, outside the territory:

“ ‘ Without, they become defensive regulations, which if they are reason
able and necessary for the defense of a national interest or right, will be 
submitted to by other nations, and if not, may be enforced by the govern
ment at its discretion. * * *'

u I need not say, therefore, that my friend’s proposition con
sists of two branches—first of all, that a defensive regulation 
which is reasonable and necessary will be submitted to; sec
ondly, that if it is not submitted to, the nation has, in order to 
compel assent, the resort to force alone—which is war. * * _ *
Is there any precedent in any book of authority or in any in
ternational controversy in which a statute assuming to exer
cise authority over a territorial area has ever been regarded as 
a protective or self-defensive regulation*? * * * Nay, I will
suggest further that the very idea of defensive regulation, or 
defensive act, or self-preservative act, repels the idea of cut 
and dried, formulated rules. * * *

u Take, again, the pursuit of vessels out of the territorial 
waters, but which have committed an offense against munici
pal law within territorial waters—which is a case which my 
learned friend and myself (and I have no doubt my learned 
friends on the other side) have had frequent occasion to con
sider. Here, again, there is a general consent on the part 
of nations to the action of a state pursuing a vessel under 
such circumstances, out of its territorial waters and on to the
high sea. .

“ Senator Morgan. You mean a consent by acquiescence'?
“ Sir Charles Russell. A consent by acquiescence. 
u The President. And not in every case'?
“ Sir Charles Russell. No; certainly not in every case. 

I will state—although not perhaps exhaustively— some of the 
leading conditions. * * * As to that, it must be a hot pur
suit, it must be immediate, and it must be within limits of mod
eration. In other words, we are still considering the character 
of the act which is not defined by international law, which is 
not a strict right by international law, but which is something 
which nations will stand by and see done, and not interpose if 
they think that the particular person has been endeavoring to 
commit a fraud against the laws of a friendly power.

“ Senator Morgan. That relates to the morality of the act. 
“Sir Charles Russell. To. some extent, undoubtedly. 

The particular nation would undoubtedly be guided in its ac
quiescence or nonacquiescence according to its view of the
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morality or immorality of the particular conduct pursued—ac
cording to its view of the justice or injustice, reasonableness 
or unreasonableness, of the particular law. * * * But I
submit that it has never been suggested, still less agreed to 
by nations, that a particular power may judge for itself of the 
inconvenience it is suffering from the action of another power 
on the high seas, and put down that action with a high hand. 
Any such general proposition is unsound. * * * And the 
restricted proposition which we state, and by which we stand, 
is, that in such a case as the present, where there was no such 
instant overwhelming necessity of self defense, where there 
teas time for device of means, where there was time for de
liberation, where there teas time for diplomatic expostulation 
and representation, that it is idle to try to treat this case 
as a case of necessary self-defense or self-preservation. For 
be it recollected that beyond the fact of the legislation, which 
was professedly a territorial legislation, and a territorial leg
islation only: and beyond the fact of the seizures, which were 
made upon the basis of the assertion of that territorial legis
lation, there was, before these seizures began, no representa
tion made to Great Britain by the United States that she 
i egarded this as a matter of national interest by which, right 
or wrong, they were determined to stand. And up to the pres
ent time even there has been no such representation. * * *

“1 may be asked, finally, May there not be cases in which, 
although it may not be possible to formulate the interests of a 
nation under any recognized head of law, municipally or inter
nationally regarded: yet may there not be cases in which there 
may be great interests of a nation which yet call for and mor- 

justify that nation in acting, and acting in assertion of 
those interests and in defense of them*? Yes; there are such 
cases; but what are they? They are cases which rest upon 
the very same principle upon which nations have been driven, 
sometimes justly, sometimes unjustly, to defend territory which 
they have acquired, or to acquire territory in which they have 
bv international law no right, but which, either in pursuit of a 
great ambition, or in the gratification of raeial antipathy, or 
under the influence of the ambition of a great potentate, they 
choose to think is necessary for the well-being and safety of 
the nation. But that is not international law, or international 
right. That is war, and is defended as war, and justified as 
war alone.

“And I do not hesitate, Mr. President, to follow out this 
illustration to its conclusion. I do not hesitate to take the 
concrete case of these seals. It would be remarkable if they 
did it; they would be very unwise if they did it—extremely 
foolish if they did it—if 1 may respectfully say so. But the 
United States might choose to say: We regard the interests of 
tur sealing as of so great a magnitude, as of so much impor
tance to the well-being of our great community, as so important 
to the advancing interests of civilization the world over, that
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we will assert, right or wrong, our claim against the world to 
protect the fur seals in Behring Sea, or miles away from the 
Behring Sea.

“ But that would be war. . .
«And there is another side to the question. Great Britain 

might choose to say: We consider the interests involved in this 
question as very great and very important—not merely to the 
interests of the Canadians, to the interests of a rising colony; 
but in view of the broader and greater principle which we 
conceive to be involved, the interference with the equality of 
all nations on the high sea, the attempt by one nation to usurp 
special privileges and special powers on the high sea. We 
consider that question to be of so great importance that we will 
defend it by force.

“But that, again, is war.”
Having discussed the right alleged to pre* 

Examination of the venfc acts of force on the high seas inter- 
Authorities cited ference with the sealing industry on the 
States 6 U nit6d Pribilof Islands, Sir Charles Russell proceeded 

to examine the authorities cited by coun
sel for the United States in support of that position. The 
first case was that of Amelia Island. As stated in the Argu
ment of the United States, this island, which then belonged to 
Spain, was seized in 1817 by a “band of buccaneers,” who, 
“in the name of” certain “insurgent” Spanish colonies, “preyed 
indiscriminately on the commerce of Spain and of the United 
States;” and the “Spanish Government not being able or will
ing to drive thorn off*, and the nuisance being one which required 
immediate action,” President Monroe “directed that a vessel 
of war should proceed to the island and expel the marauders, 
destroying their works and vessels.” Upon the mere state
ment of the case, said Sir Charles Bussell, it appeared that the 
act in question was in the nature of a belligerent act, (Baron 
de Courcel suggested that it “was rather an act of military 
execution than of belligerency,”) directed to putting down 
persons who were mere adventurers, assuming without au
thority to exercise jurisdiction, and who were committing 
what might be called acts of land piracy. The next case was 
that of the steamer Caroline. This was the case of a vessel 
in the service of persons who wTere acting in sympathy with a 
rebellion in Canada; and while she was lying on the American 
side of the Niagara Biver the Canadian authorities, said Sir 
Charles Bussell, “sent down an armed force, took possession 
of the vessel, and being unable to take her away, they destroyed
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Webster, discussing the case as Secretary of State, said: 
“Under those circumstances, and under those immediately 
connected with the transaction itself, it will be for Her Maj
esty’s government to show upon what state of facts and what 
rules of international law the destruction of the Caroline is to 
be defended. It will be for that government to show a necessity 
of self-defense, instant, overwhelming, leaving no choice of 
means and no moment for deliberation.” The next case cited 
was that of the destruction of the fort on the Appalachicola 
River—“a case,” said Sir Charles Russell, “shortly stated, of 
putting down a band of marauders.” The next case was that 
of the bombardment of Greytown. As it was stated by Presi
dent Pierce in a message to Congress, a baud of adventurers, 
“at first pretending to act as the subjects of the fictitious 
sovereign of the Mosquito Indians,” but subsequently “repu
diating the control of any power whatever” and declaring 
themselves “an independent sovereign state,” took possession 
of Greytown, on the interoceanic trausit route, “in open defi
ance of the state or states of Central America.” Subsequently 
they attempted to demolish the establishment of the American 
Transit Company at Punta Arenas, but in this design were 
defeated by the interposition of a United States man-of-war. 
Various acts of predatory violence were alleged against them, 
and President Pierce, in justification of the bombardment, 
declared that the “pretended community” was “in fact a ma
rauding establishment too dangerous to be disregarded, and 
too guilty to pass unpunished, and yet incapable of being 
treated in any other way than as a piratical resort of outlaws, 
or a camp of savages, depredating on emigrant trains or cara
vans and the frontier settlements of civilized states.” “The 
bearing of this illustration,” said Sir Charles Russell, “upon 
the question of seizing and confiscating a ship because it 
caught or was about to catch a seal, half a dozen or a dozen 
seals—I suppose the number makes no difference—seems some
what remote.” The argument of the United States also refer
red to the orders in council of 1809. This was, said Sir Charles 
Russell, “touching on a very sore subject,” though its soreness 
had been somewhat mitigated by time. One great power was 
at war, practically, with a combination of other European 
powers. The Emperor Napoleon had prohibited British com
merce with certain ports and, as a retaliatory measure of war,
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the British orders in council were issued. It was uact against 
act, the powers were involved in a struggle for mastery, each 
doing what it could to minimize the enemy’s powers of resist
ance and attack. * * * And this, again, was war.” Con
tinuing, Sir Charles Bussell said:

“ N ow, Mr. President, I come to a reference on page 155 [of the 
United States Argument] which is of quite a different charac
ter, introduced here strangely out of its order as it seems to 
me. It is a statement, and, as we conceive, an entirely mislead
ing statement as to the views asserted by Great Britain in rela
tion to rights of fishery off the coast of Newfoundland and Nova 
Scotia. * * * We should be quite content to have the law
which applies and exists, and the rights that are claimed in 
respect of the fisheries of Newfoundland and Nova Scotia, 
applied to the controversy which we are here engaged upon.
* * * As a matter of fact, for years upon the banks of New
foundland, and without any question, outside the territorial 
limit, the fishermen of France, of the United States, of Canada, 
and of Great Britain are to be found pursuing tlieir calling.
# # # There were certain treaty rights, but that is ancient
history. * * * Of course, when the United States became
an independent power, one of the family of nations, it would 
have, in virtue of its sovereignty, the right to claim the free 
use of the high seas; but the point is this: that, from 1783 
down through the whole of this negotiation, Great Britain has 
never asserted, and the United States has never alleged that 
she was asserting, that the right of fishery in the non-territorial 
waters was not a right that belonged to every independent 
nation. That is the point.

“ Senator Morgan. Do you mean she has abandoned it since 
1783$

“ Sir Charles Bussell. I do not know that that would be 
appropriate language. So far as I have read the history of it, 
there was no assertion of it: certainly not since 1783. * * *
First of all, the Treaty of 1783 shows it, as it seems to me; but 
here is the official statement: * * *

“ In 1815 Lord Bathurst’s letter to the United States Minister 
says:

“ 1 But the rights acknowleged by the treaty of 1783 are not only dis
tinguishable from the liberties conceded by the same treaty and the founda
tion upon which they stand, but they are chiefly distinguished in the 
treaty of 1783 itself. * * * In the third article Great Britain acknowl
edges the right of the United States to take fish on the banks of Newfound
land and other places from which Great Britain has no right to exclude 
an independent nation, but they are to have the liberty to curd and dry 
them at certain unsettled places within His Majesty’s territory.’

“I think, even if that right was asserted at some earlier 
period, Senator Morgan will see that that is a clear abandon
ment.

“I leave this branch of the subject by expressing my agree- 
5627------ 57
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ment with the opinion stated on page 157 of the United States 
Argument, that there can not be one international law for the 
Atlantic, and one for the Pacific, and I agree the law is the 
same for each—that outside the territorial limits there is an 
unrestricted right and liberty for all mankind to take what it 
can from the bosom of the sea. * * *

“The next subject that is dealt with as to self-preservation 
in time of peace is the law of quarantine. * * # The Brit
ish statute is the 6th of George the Fourth, chapter 78, passed in 
1825. * * * First of all, the act deals with vessels coming to 
the shores of a particular nation in the same way as the hovering 
acts. It deals, therefore, solely with vessels coming to British 
ports. * * * Vessels liable to quarantine, that is, vessels 
or receiving boats coming to United Kingdom ports, * * *
are to hoist quarantine signals on meeting any other vessel at 
sea or when they are within two leagues of the United King
dom coast. Signals are to be continued so long as the meeting 
vessel continues in sight, or the vessel itself remains within 
two leagues of the coast of the United Kingdom, and until the 
vessel shall have arrived in a United Kingdom port; and if it 
fails to do that there is a penalty of £100 fixed for it; and that 
applies to all ships. How is this penalty to be recovered ? It 
never can touch any vessel that does not come to the port, be
cause, under section 35, the only remedy for the recovery of 
the penalty is by proceeding in a local court against the captain 
of the vessel. * * *

“Further, vessels having infectious disease on board are re
quired to hoist a signal when they meet any other vessel at sea 
or are within two leagues of the United Kingdom coast; and 
the signal is to remain hoisted so long as the meeting vessel 
remains in sight, or the vessel itself remains within two leagues 
of the United Kingdom coast while so in sight or within such 
distance, until it shall have arrived at the port where it has 
to perform quarantine. This is the whole of the statute, I 
think. * * * I am quite unable to appreciate what is in
my friend’s mind about this. Does he suggest that, under this 
law, we could go outside territorial waters and seize the ship— 
for instance, a ship that was passing through the British Chan
nel, beyond the three mile limit, on its way to some European 
port*? Does he suggest that we could under this statute go 
outside the territoria/ limits and seize that ship, because she 
had not hoisted a signal? Such a thing would be impossible. 
The statute creates a penalty, a penalty only recoverable 
against the captain, and only recoverable in a municipal court, 
when the ship arrives within the territory.”

. Sir Charles Russell took issue with Mr.
ThGpressment ^ Phelps’s contention that the right of visitation 

and search was not confined to a time of war, 
as well as with the latter’s statement, made with reference to 
the British claim of impressment: “Though the war grew out
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treaty of peace was made. It has been disused, but never 
abandoned.” Was it correct, asked Sir Charles Bussell, while 
admitting that war grew out of the claim, and that the claim 
had been “ disused,” to say that it had never been abandoned1? 
In connection with this proposition, Mr. Phelps had declared 
that the right of search was “ exercised without question against 
private vessels suspected of being engaged in the slave trade.” 
This was, declared Sir Charles, a further inaccuracy; it was 
only under treaty that such a right existed. It was true that 
Lord Palmerston had once put forward a general right of visi
tation and search for the purpose of establishing the nation
ality of the ship, but from this assertion he retired; and the 
responsible minister of the Crown, acting upon the opinion of 
the law officers of the day, expressly disclaimed the pretension 
in his place in Parliament, and the disclaimer was reiterated 
and communicated to the United States in diplomatic corre
spondence. Subsequently, in 1862, a treaty was entered into 
between the United States and Great Britain for the purpose 
of conceding to the ships of war of each power the right, within 
certain waters in which the African slave trade was carried on, 
to search vessels of the other power suspected of being engaged 
in such trade.

Examination of 
Analogies.

At this point Sir Charles Bussell said that 
he would pass to one of a series of illustrations 
given by Mr. Phelps, as supposed analogies to 

the right of protection claimed by the United States. The first 
was stated in the Argument of the United States as follows:

u Suppose that some method of explosive destruction should 
be discovered by which vessels on the seas adjacent to the 
Newfoundland coast outside of the jurisdictional line could, 
with profit to themselves, destroy all the fish that resort to 
those coasts, and so put an end to the whole fishing industry, 
upon which their inhabitants so largely depend. Would this 
be a business that would be held justifiable as a part of the 
freedom of the sea'? Although the fish are admitted to be 
purely ferce naturce, and the general right of fishing in the open 
seas outside of certain limits is not denied.”

Commenting on this passage, Sir Charles Bussell proceeded:

u Well, I would first ask: Is there any analogy between that 
case and the case we are discussing, if that can be called the 
exercise of the right of fishing at all? As I read the case, I 
fail to see where the profit comes in, because he says: ‘Could, 
with profit to themselves, destroy all the fish.’
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44 Mr. Piielps. Yes.
“ Sir Charles Bussell. And gather them—perhaps that 

is understood f
44 Mr. Phelps. Certainly.
a Sir Charles Bussell. 4 Destroy all the fish and gather 

them.’ I have, in the first instance, to say that it is a little 
extravagant to compare that which is not a known or recog
nized form of fishing with the pursuit ot* seals pelagically, which 
is the oldest form of the pursuit of seals known in the history 
of the pursuit itself. * * ‘ *

44 Now, the next case that is put is this: .
u 4An Atlantic cable has been laid between America and Great Britain, 

the operation of which is important to those countries and to the world. 
Suppose some method of <IeepTsea fishiDg or marine exploration should be 
invented, profitable to those engaged in it, but which should interrupt the 
operation of the cable and perhaps endanger its existence. Would those 
nations be powerless to defend themselves against such consequences, 
because the act is perpetrated upon the high seas?'

“Well, one would require to know the circumstances in
tended to be contemplated by that paragraph. * * * But 
in truth all this matter (because of the uncertainty of what the 
rights would be juridically considered in relation to such a 
matter) has been already dealt with, with the cooperative 
assent of. I may say, all the civilized powers in the world. 
* * * By the treaty of the 14th March 1884, * * * will
ful and negligent interruptions of telegraphic communication 
are made punishable without prejudice to civil action (art. 2); 
offenders are to be tried in the courts of the country of their 
own ship or nation (art. 8); and when there is reason to believe 
that a ship has infringed the treaty, the cruisers of the con
tracting parties may require production from the master of 
4 pieces officielles’ proving its nationality (art. 10). * * *

44 My friend says:
iC‘If a ligbt-bouse were erected by a nation in waters outside of the 

3-mile line, for the benefit of its own commerce and that of the world,
44 that is the first4 if?
44 4if some pursuit for gain on the adjacent high sea should be discovered 
which would obscure the light or endanger the light-house or the lives of 
its inmates, would that government be defenseless?'

“Well, it is a very difficult case, to realize what is really 
meant by that. * * * I wish to point out that I think my 
friend has, for the moment, forgotten that if a light-house is 
built upon a rock or upon piles driven into the bed of the sea, it 
becomes, as far as that light house is concerned, part of the 
territory of the nation which has erected it, and, as part of the 
territory of the nation which has erected it, it has, incident to 
it, all the rights that belong to the protection of territory—no 
more and no less.

“ Mr. Phelps. If it should be five miles out?
“Sir (Jhakles Eussell. Certaiuly, undoubtedly. The 

most important light-houses in the world are outside the three- 
mile limit.



“ Lord Hannen. The great Eddystone light-house, fourteen 
miles off the land, is built an the bed of a rock.

“ Sir Charles Bussell. That point has never been 
doubted; and if it were there is ample authority to support it. 
The right to acquire by the construction of a light house on a 
rock in mid ocean a territorial right in respect of the space so 
occupied is undoubted; and therefore I answer my friend’s 
case by saying that ordinary territorial law would apply to 
it—there is no reason why any different territorial law should 
apply.”

There was one set of cases cited by Mr. 
The Argumentum ad pRelps which might, said Sir Charles Bussell,

Pearl Fisheries ^° ca^e(^ aPPea^s in the nature of argumentum
ad hominem, where an analogy to the claim of 

the United States was supposed to be found in certain legis
lation of Great Britain, especially legislation in relation to 
and by her colonies. In regard to all these cases he was enti
tled to assume, unless the contrary was shown, that no instance 
could be adduced of any assertion of a right beyond terri
torial waters; and in the absence of evidence of such asser
tion, which would have been something to the point, the cases 
did not afford even an argumentum ad hominem. By a uniform 
rule of construction, British statutes referring generally to 
persons are, said Sir Charles Bussell, extraterritorially appli
cable only to persons subject to British laws. But, even if a 
case were clearly made out in which a legislature had affected 
to bind foreigners outside of territorial limits, it was either a 
good law or a bad law; and it was not a good law because 
a particular power had affected to usurp an authority which 
international law did not warrant it in assuming.

The case of the Ceylon pearl fishery had been cited. How 
old these fisheries were, Sir Charles Bussell said he did not 
know. It had been said that they were mentioned by Herod
otus, but he had not been able to verify the statement. But 
it was an undoubted fact that for many generations the owners 
of the territory of Ceylon had, with the acquiescence of all 
other powers of the world, been allowed to exercise dominion 
in respect of those fisheries, which were contiguous to the 
coast but extended beyond the three-mile belt; and the case 
might be referred to the considerations of exclusive possession, 
contiguity to the shore, and the manner in which the fisheries 
were themselves carried on. His learned friend, Mr. Carter, 
was, said Sir Charles Bussell, “ very powerful” in relation to 
the suggestion that the claim to the Ceylon pearl fisheries 
might be defended on the ground of the occupation of portions
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of the sea away from the land; and had said that, if this 
was so, all a nation had to do was to find the feeding bank 
of some valuable race of fish and bouy it, and say “That is 
our territory.” Was this an argument to be treated seriously ? 
Was there any analogy between the supposed case and that 
of the occupation of a small portion of the bottom of the sea 
contiguous to admitted territory, and the pursuit there of 
this particular fishery ? There was undoubtedly a warrant in 
law for the distinction just as there was an obvious distinction 
in fact, between such a fishery, whether pearl, coral, or oyster, 
and a fishery dependent on the pursuit of a free swimming fish 
in the ocean. In the case of Queen v. Keyn, which had been 
so often referred to, Chief Justice Cockburn had said that a 
portion of the bed of the sea, where it could be physically, 
permanently occupied, might be subject to occupation in the 
same manner as unoccupied territory; and Vattel had said: 
“Who can doubt that the pearl fisheries of Bahrem and Ceylon 
may lawfully become property?”

But “the great point,” said Sir Charles Bussell, “which we 
are here contending for, and which is the real point between 
us, is this: whether, in time of peace, there is any justification 
upon the ground that the ship of one nation has got hold of 
a piece of property of another nation—the right in time 
of peace, and outside the territorial limits upon the high 
seas—for the claim to search that vessel, seize that vessel, 
bring it into a prize court, which is in fact a war tribunal, and 
there condemn it.”

In connection with this point, Sir Charles 
Position of United Eussell cited a series of utterances of the

ation and Search. Government of the United States, from 1843 
down to 1880, on the question of visitation 

and search. The following passage from this part of his ar
gument may be quoted:

# * # u President Tyler in 1843 communicated to the 
House of Representatives correspondence as to the construc
tion of the Ashburton treaty of 1842, for, among other things, 
the final suppression of the African slave trade. Great Britain 
asserted that it authorized a mutual right of search. The 
United States opposed this view successfully.

“This is the way the President, who formulates his message 
after the best legal and constitutional advice he could obtain, 
deals with this: .

“‘To seize and detain a ship upon suspicion of piracy, with probable
cause and good faith, alfords no just ground either for complaint on the
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part of the nation whose flag she hears, or claim of indemnity on the part 
of the owner. * * * But with this single exception, no nation lias, in
time of peace, any authority to detain the ships ot anothei upon the high 
seas, on any pretext whatever, beyond the limits of her territorial juris
diction.'

“Then in 1855 Mr. Marcy, the then Secretary of State, 
protesting against certain orders of the British and French 
governments to naval commanders to prevent by force, it 
necessary, the landing of adventurers, from any nation, on 
the Island of Cuba, with hostile intent, says:

“‘The right of visitation and search is a belligerent right, and no 
nation which is not engaged in hostilities can have any pretense to exer
cise it upon the open sea. . . . .

“ ‘ The established doctrine upon this subject is that the right ot visit
ation and search of vessels, armed or unarmed, navigating the high seas in 
time of peace does not belong to the public ships of any nation,

“Mr. Justice Harlan. Sir Charles, suppose the case of a 
vessel fitted out on the Buropean side of the Atlantic Ocean, 
and loaded with goods for the express purpose of smuggling 
them into the United States in violation of its revenue laws; 
would the language of Mr. Marcy go to the extent that the 
United States could only seize that vessel after it got within 
its territorial waters?

“Sir Charles Bussell. Certainly, the language would; 
but the case that you put is undoubtedly one of the most 
difficult cases that one has to consider—the most difficult. 
You have a vessel as to which you have information such as 
you suggest, that she is coming to your coasts for the express 
purpose of violating your laws, but is outside your three mile 
limit. Are you to allow her to take the chance ot darkness on 
a coast imperfectly guarded and to run ashore her cargo in 
boats in violation of your revenue laws? That is a question I 
have had to consider, and it is one of enormous difficulty. If 
I may express an opinion to which no value is to be attached, 
it would be probable in such a case, if the executive authority 
had clear and decisive information of the character that you 
mention, he would probably do something before the vessel 
got within the three-mile limit, if it was proved to be necessary, 
relying upon the noninterference of the state to which that 
fraudulent vessel belonged not to make any complaint or raise 
any question whether the strict territorial limits had been 
exceeded. ^ ^ ^

“Mr. Cass, the Secretary of State, writes to Mr. Dallas on 
February the 23d, 1859, apropos ot a discussion as to the right 
of visit not existing in time of peace, even in the case of a slaver:

“ ‘The forcible visitation of vessels upon the ocean is prohibited by the 
law of nations, in time of peace, and this exemption from foreign juris
diction is now recognized by Great Britain, and, it is believed, by all 
other commercial powers, even if the exercise of a right of visit were 
essential to the suppression of the slave trade. Whether such a right 
should be conceded by one nation to its co-states of the world is a question 
for its own consideration, involving very serious consequences, but which 
is little likely to encounter any prejudiced feelings in favor of the slave 
trade in its solution, nor to be inlluenced by them.'
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•‘Then President Grant, in the case of the Virginius—a ship 
flying the United States flag, seized on the high seas near 
Cuba, and the crew in a very high-handed way shot—says in 
his fifth annual message in 1873: *

<l 1 It is a well-established principle, asserted by the United States from 
the beginning of their national independence, recognized by Great 
Britain and other maritime powers, and stated by the Senate in a resolu
tion passed unanimously on 16th June 1858, that American vessels on the 
high seas in time of peace, bearing the American flag, remain under the 
jurisdiction of the country to which they belong; and therefore any visit
ation, molestation, or detention of such vessels by force, or by the exhibi
tion of force, ou the part of a foreign power, is in derogation of the sover
eignty of the United States.7

“Finally, Mr. Evarts, to whom I have already alluded, a 
lawyer of great eminence, in reference to the seizure of United 
States ships by Spanish gunboats in nonterritorial waters near 
Cuba—I think there was a protest also on the part of Great 
Britain in reference to this matter; it was in relation to an 
assertion on the part of the Spanish authorities extending six 
miles from the territory—writes this :

%u *It needs no argument to show that the exercise of any such asserted 
right [visitation and search] upon commercial vessels, on the high seas, 
in time of peace, is inconsistent with the maintenance of even the most 
ordinary semblance of friendly relatio- s between the nation which thus 
conducts itself and that whose merchant vessels are exposed to systematic 
detention and search by armed force.7 '

n .. . °n the assembling of the tribunal on the
Elliott’s Report. ^ April, Sir Charles Russell moved 

‘ “ that the agent of the United States be called
upon to produce the original or a certified copy of the report 
made by Henry W. Elliott on the subject of fur seals, pursu
ant to act of Congress of 1890.” The document referred to 
was a report made to the Secretary of the Treasury on Novem
ber 17, 1890, in pursuance ot an act of Congress approved 
April 5, 1890, providing for an examination of the condition 
of the Alaskan seal herds. This examination Mr. Elliott was 
appointed to make. He reported that he found at the island 
only a “scant tenth” of the number of young male seals which 
he saw there in 1872, and that the great dimunition in the 
herds was caused by driving and killing on land and by killing 
at sea; and he recommended that no driving and killing of 
seals for taxation and shipment should be permitted on the 
islands for a period of at least seven years; that a close season 
be at once established by international arrangement against 
pelagic sealing, and that a commission of British, Russian, 
and American experts be sent to the islands during the ensu
ing summer to make an impartial report on the subject. Mr. 
Elliott’s report was not published by the government; but on
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May 4,1891, there appeared in the Leader and Morning Herald, 
of Cleveland, Ohio, accompanying a special dispatch from 
Washington, a copy of the letter with which the report was 
communicated to the Secretary of the Treasury, and in which 
its conclusions were summarized. The report itself was shown 
by the American to the British commissioners during the ses. 
sions of the joint commission at Washington in March, 1892, 
and was for a time in the British commissioners’ possession, 
but was not formally communicated to them. The letter to the 
Secretary of the Treasury, as it appeared in the Cleveland 
newspaper, was printed in one of the appendices to the British 
Case.1 As thus printed it was referred to in the Counter Case 
of the United States as “ a newspaper extract which purports 
to be a summary of a report made by Mr. H. W. Elliott, in 1890, 
to the Secretary of the Treasury.” It has been seen that it was 
provided by Article IV. of the treaty of arbitration (1) that if 
“in the Case submitted to the arbitrators” either party should 
have “specified or alluded to” any document in its own ex
clusive possession, without annexing a copy, such party should 
be bound, if the other party applied for it, to furnish a copy, 
and (2) that either party might “ call upon the other, through 
the arbitrators, to produce the original or certified copies of 
any papers adduced as evidence, giving in each instance no
tice thereof within thirty days after delivery of the case,” and 
that the original or copy so requested should “be delivered as 
soon as may be and within a period not exceeding forty days 
after receipt of notice.” On the 10th of February 1893 the Brit
ish agent applied to the agent of the United States for several 
documents, and among them for “ a full copy of the report of 
Mr. H. W. Elliott, in 1890, specified and alluded to on page 75 
of the United States Counter Case.” The agent of the United 
States declined to furnish the copy, saying that the Counter 
Case of the United States alluded to “ a newspaper extract, 
not to Mr. Elliott’s report, and specifically to the same as pub
lished in the Appendix to the Case of Her Majesty’s Govern
ment.” The British representatives, therefore, in the manner 
above stated, called upon the agent of the United States, 
through the arbitrators, to produce the original or a certified 
copy of the document. In supporting his motion Sir Charles 
Russell admitted that the first clause of Article IV. related to 
documents in the exclusive possession of one party, and

1 Fur Seal Arbitration, V. 739.



referred to in its “Case;” but he contended that the second 
clause was intended to enable either party, if there were orig
inal documents important in the elucidation of the truth in 
the possession of the other party, to obtain such documents 
or copies of them, instead of being compelled to rely on second
ary evidence. He also contended that the tribunal possessed 
inherent power, for the better information of its own judgment, 
to call for the production of documents for that purpose in the 
possession of either party. His argument on the point was 
supplemented by Sir Richard Webster. For the United States 
Mr. Phelps took the ground that the tribunal had no power to 
order the production of the document in question; that the 
second clause of the article did not give a party the right, by 
referring to a document in his Case, to compel the other party 
to produce it, but only contemplated a call by one party upon 
the other for documents which the latter had “adduced as evi
dence,” and that the powers of the tribunal were limited to 
those enumerated in the treaty. Mr. Carter spoke in support 
of the same views. Counsel for the United States, however, 
after explaining their views on the question of right, stated 
that they were willing to produce the report, and, at the re
quest of the president of the tribunal, presented the following 
written reply to the motion of Sir Charles Russell: •

“ The United States Government denies that Her Britannic 
Majesty’s government is entitled under the provisions of the 
treaty to any order by the tribunal for the production of 
the document specified in the motion, as a matter of right.

“ The United States Government, however, is willing to waive 
(so far as it is concerned) its right of objection, and to furnish 
to the agent of Her Majesty’s government a copy of the docu
ment referred to, for such use as evidence as the tribunal may 
deem proper to allow;

“Not conceding, however, in so doing that either party at 
this or any subsequent stage of the proceedings has a right to 
introduce any further evidence whatever, upon any subject 
whatever connected with the controversy.

“And further stipulating that if the document referred to in 
this motion shall be used in evidence at all it shall be open to 
the use of both parties equally in all its points.”

The tribunal through the president then announced the fol
lowing order:

“The tribunal directs that the above-named document be 
regarded as before the tribunal, to be made such use of as the 
tribunal thinks fit.”

906 INTERNATIONAL ARBITRATIONS.
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Immediately after the subject of Mr. Elliott’s
Question as to rep0rt was thus disposed of, the agent of the 

Procedure. tJmted States submitted the two following 
motions:

“I.
“ The agent of the United States desires to bring to the at

tention of the Tribunal of Arbitration the fact that he has been 
informed by the agent of Her Britannic Majesty, in a note 
dated March 25th ultimo, that he has sent to each of the mem
bers of the tribunal copies in duplicate of the supplementary 
report of the British commissioners appointed to inquire into 
seal life in Behring Sea.

“ The agent of the United States, in view of this information, 
moves this Honorable Tribunal that the document referred to 
be dismissed from consideration, and be returned to Her 
Majesty’s agent on the ground that it is submitted at a time 
and in a manner not allowed by the treaty.

“II.
“The agent of the United States moves this honorable tri

bunal to dismiss from the arbitration so much of the demand 
of the Government of Great Britain as relates to the sum stated 
upon page 315 of the Counter Case of said government to have 
been incurred on account of expenses in connection with pro
ceedings before the Supreme Court of the United States;1

“And, also, to dismiss from the arbitration the claim and 
request of the same government, mentioned on said page 315, 
that the arbitrators find what catch or catches might have 
been taken by pelagic sealers in Behring Sea without undue 
diminution of the seal herd during the pendency of this arbi
tration ; .

“And, further, to dismiss from the arbitration the claim of 
the same government, mentioned on the said page 315, to show 
payments by it to the Canadian owners of sealing vessels;

“And that all proofs or evidence relating to the foregoing 
claims or matters, or either of them, be stricken from the Brit
ish Counter Case, and in particular those found on pages 215 to 
229 inclusive, of V olume II. of the Appendix to said Counter
Case. . .

“ The ground of the foregoing motion or motions is that the 
claims and matters aforesaid are, and each of them is, presented 
for the first time in the Counter Case of the Government of 
Great Britain, and that they are not, nor is either of them, 
pertinent or relevant by way of reply to the Case of the United 
States, or to anything contained therein, except so far as the 
same may tend to support claims for damages distinctly made 
in the original Case of the Government of Great Britain, and 
that so far as they come under that head the matters are 
irregular as being cumulative only.”

1 Supra, 797, note.
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When these motions were presented, the president announced 
that the tribunal would hear argument on the first one imme
diately, but that discussion on the second would be postponed 
to a later stage of the proceedings. Mr. Phelps then addressed 
the tribunal in support of the first motion. It has been seen 
that from the beginning the two governments differed in their 
views as to the order of procedure, the United States main
taining that the whole case of each side should be presented 
together, while it was insisted on the part of Great Britain 
that questions of right should first be disposed of before the 
question of regulations was considered. By Articles III., IY. 
and Y. the treaty provided for the filing of Oases and Counter 
Cases and the delivery of arguments. By Article VI. five spe
cific questions of right were submitted to the decision of the 
arbitrators. By Article YII. it was stipulated that if the deter
mination of those questions should leave the subject in such 
position that the concurrence of Great Britain was necessary to 
the establishment of regulations, the arbitrators should deter
mine “ what concurrent regulations outside the jurisdictional 
limits of the respective governments” were necessary, and 
that “to aid them in that determination the report of a joint 
commission to be appointed by the respective governments ” 
should be “ laid before them, with such other evidence as either 
government may submit.” By Article IX. provision was made 
for the appointment of a joint commission of four commission
ers, and in this relation the article said: “The four commis
sioners shall, so far as they may be able to agree, make a joint 
report to each of the two governments, and they shall also 
report, either jointly or severally, to each government on any 
points upon which they may be unable to agree. These reports 
shall not be made public until they shall be submitted to the 
arbitrators, or it shall appear that the contingency of their 
being used by the arbitrators can not arise.”

Mr. Phelps contended that the treaty contemplated the sub
mission to the tribunal of nothing but the Cases, Counter 
Cases, and accompanying documents, and the arguments, as 
specified in Articles III., IY. and V.; that the words “other 
evidence,” in Article YII., merely referred to the evidence 
embodied in the Cases and Counter Cases5 and that the “con
tingency” contemplated by Article IX. was a failure to agree 
on an arbitration, or the supersession of the process of arbi
tration by a complete joint report of the four commissioners. 
These positions were supported by Mr. Carter.
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On the other hand, Sir Charles Russell, formally submitting 

the proposition “that the supplementary report of the British 
Commissioners dated the 31st January 1893, presented solely 
with reference to the question of regulations and under the 
provisions of the Treaty of Arbitration of February 29, 1892, 
is properly presented to the tribunal, and so should be con
sidered by them in the event of their being called upon to 
determine, pursuant to Article VII., wThat, if any, concurrent 
regulations are necessary,” contended that, under the treaty, 
the tribunal must determine, as judges, the questions of right 
before proceeding to ordain, as just men, a system of regula
tions; that the words “other evidence” meant evidence spe
cifically applicable to the subject of regulations; and that the 
“ contingency ” referred to was a decision of the questions of 
right adverse to the United States. The subject was argued 
on the 4th, 5th. 6th, and 7th of April, and on the 12th the 
president announced the following decision: ‘

“It is ordered that the document entitled a 4Supplementary 
Report of the British Behring Sea Commissioners,’ dated Janu
ary 31, 1893, and signed by George Baden-Powell and George 
M. Dawson, and delivered to the individual arbitrators by the 
agent of Her Britannic Majesty on the 25th day of March 1893, 
and which contains a criticism of, or argument upon, the evi
dence in the documents and papers previously delivered to the 
arbitrators, be not now received, with liberty, however, reserved 
to counsel to adopt such document, dated January 31,1893, as 
part of their oral argument if they deem proper.

“The question as to the admissibility of the documents, or 
any of them, constituting the appendices attached to said docu
ment of January 31,1893, is reserved for further consideration, 
without prejudice to the right of counsel on either side to dis
cuss that question, or the contents of the appendices, in the 
course of the oral arguments.”

At the same time the president read the decision of the 
tribunal on the second motion submitted by the agent of the 
United States, which had not been argued. The decision was 
as follows:

“ It is ordered that the argument and consideration of the 
motion made by the United States of America, on the 4th day 
of April 1893. to strike out certain parts of the Counter Case 
and proofs of the Government of Great Britain, be postponed 
until such time as may be hereafter indicated by the tribunal.”

The president then expressed the desire of the tribunal not 
to spend time in discussions on procedure, but to enter as soon 
as possible upon the main question.
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He accordingly invited counsel to address themselves imme
diately to the matter at issue.

Sir Charles Eussell indicated the order in which it had been 
agreed that counsel would present their arguments, and his 
statement was confirmed by Mr. Garter.

The president declared that the tribunal would approve of 
the mode of proceeding agreed upon by counsel, but he 
requested them to be kind enough, so far as possible, in the 
arrangement of their arguments, to keep separate the discus
sion of the matters relating to right and of those relating to 
the regulations which might eventually be proposed.

In this relation it is proper to refer to certain
Agents and Counsel. P0mtS °f Pr0Ceflure wLlch Were Settled bY the 

tribunal during the course of the discussions.
When the agent of the United States offered the two motions 
which we have just been considering, Sir Charles Eussell inter
posed and suggested that the motions should be made by 
counsel. The president observed that the official representa
tives of the governments were their agents, and that counsel 
acted with the agents, but that they must agree between them
selves how they would proceed. Mr. Phelps then stated that 
Mr. Foster was on the point of reading the motions, but was 
not intending to address the tribunal in support of them. Mr. 
Foster said: “I fully concur with the president of the tribunal 
as to my duties. I appear here to present a motion on behalf 
of the Government of the United States. When I have pre
sented that motion it will be the pleasure of the counsel of the 
United States to argue that motion. In the proper discharge 
of my duty, I rise for the purpose of reading and laying before 
this tribunal amotion.” The president inquired whether British 
counsel protested against this mode of proceeding. Sir Charles 
Eussell replied that they did not wish to do so. The president 
then said: aWe will .not recognize the agents as arguing the 
matter. We recognize them as representing the government. 
Counsel will argue the matter and we will dispose of it.” Mr. 
Foster then read the motions, and counsel proceeded to argue 
them.

On the 7th of April Mr. Phelps called the 
Shorthand Reports, attention of the tribunal to certain errors in 

the shorthand notes. The president stated 
that the only official minutes which were specially under the
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authority of the tribunal were the protocols; that the respon
sibility for the shorthand notes rested exclusively with the 
agents of the two governments.1

During the oral arguments questions were 
Questions Addressed frequently addressed to counsel by the arbi-

CounseT^^018 t0 tra^ors* The president of the tribunal, refer

ring to this circumstance, and especially to 
certain remarks which he himself had made, announced that 
if, in the course of the arguments, the arbitrators were led to 
make observations or to address questions to counsel, such 
observations and questions must not be considered as express
ing any opinion on the part of the arbitrator who made them, 
and still less as binding the country to which he belonged; 
that they were simply, so far as the tribunal was concerned, 
the means of obtaining from the representatives of the parties 
a more complete elucidation of the points under discussion.

. . On the 20th of April the agent of the United
Admission of Docu- g^ates cause(j f0 be delivered to the tribunal a

collection of “Citations from the writings of 
jurists and economists as an appendix to the argument of the 
United States.”

On the 21st of June Sir Eichard Webster produced and pro
posed to read to the tribunal certain documents then recently 
presented to the Parliament of Great Britain containing cor
respondence between Great Britain and Eussia on the subject 
of the seizure of British vessels by Eussian cruisers in the 
Behring Sea.

Mr. Carter objected to these documents being regarded as 
before the tribunal.

The president, after consultation with his colleagues, an
nounced that the tribunal would permit the documents to be 
read, but reserved to itself for further consideration the ques
tion of their admissibility as evidence. '

Sir Eichard Webster then read an extract from the docu
ments in question.

1 The United States, being dissatisfied with the shorthand reports, sub
sequently withdrew from the arrangement in regard to them, and the 
British Government continued them on its own account. Soon after the 
conclusion of Mr. Carter’s oral argument, however, a shorthand report of 
it, revised and corrected, was presented to the tribunal by the agent of 
the United States.



912 INTERNATIONAL ARBITRATIONS.

On the 25th of April, all the arbitrators be- 
ninessof an Arbi- present except Lord Hannen, who was

' confined to his house by illness, Sir Eichard 
Webster stated that any decision of .the tribunal as to the 
suspension of its labors during the time necessary to insure 
his lordship’s complete recovery would be agreeable to the 
wishes of the British Government. Mr. Phelps expressed the 
same disposition in behalf of counsel for the United States. 
The tribunal decided to adjourn till the 2d of May, when it 
reassembled, all the arbitrators being present.

On several days, during the temporary 
Absence of a Co-sec- a|3Sence 0f ]y[r> n Ounynghame, one of the 

• retarv 17 v
two co-secretaries, the tribunal authorized 

Mr. H. A. Hannen, secretary to Lord Hannen, to perform 
Mr. Cunynghame’s duties.

The regular hour of meeting of the tribunal
Sessions of the was 11.30 a. m. At 1.30 p. m. a recess was 

Tribunal. usually taken, and after reassembling the tri
bunal sat till 4 p. m.

The oral argument on the merits of the case 
Order of Oral Argu- was 0pened by Mr. Carter on the 12th of 

ments. April and was continued by him on April 13, 
14,18,19,20, 21, and May 2. On the last day Mr. Carter dis
cussed the subject of regulations. As he was proceeding to 
deal with it. Sir Charles Eussell observed that counsel for 
Great Britain would in the discussion keep absolutely separate 
matters relating to right and those relating to regulations. 
The president“ recalled the fact that the tribunal had decided, 
without prejudging the question of right, to give to counsel 
on each side, who had agreed upon this point, full liberty to ar
range their arguments in such manner as they thought most 
convenient, but always, as far as possible, so as to keep the 
questions of right distinct from the regulations; ” and he added 
“that the tribunal took note that both parties had decided to 
defer to this desire.”

On the 3d of May Mr. Coudert began his oral argument, which 
was continued on the 4th and 5th and concluded on the 9th.

Sir Charles Eussell began his argument for Great Britain 
on the 10th of May. He continued it on the 11th, 12th, 
16th, 17th, 23d, 24th, 25th, 26th, and 30th, and concluded on 
the 31st.
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He was followed on the same day by Sir Eichard Webster, 

who spoke also on June 1, 2, and 6, and concluded ou the 7th.
Sir Eichard Webster was followed by Mr. Eobinsou, who 

opened his argument for Great Britain on the 7th of June and 
closed it on the 8th.

On the same day Sir Charles Eussell opened for Great 
Britain on the subject of regulations, continuing his argument 
on the following day and closing on June 13. He was imme
diately followed by Sir Eichard Webster, who continued on 
June 14,15, and 16, and concluded on the 20th. Mr. Eobiuson 
followed, concluding his argument on the following day.

Mr. Phelps began theclosing argument for the United States 
on the 22d of June. He continued it on the 23d, 27th, 28th, 
and 29th of June, and the 3d, 4th, 5th, 6th, and 7th of July, 
concluding on the 8th.
’ , . On the conclusion of Mr. Phelps’s argument

ing bir Charles Eussell, in the name of his col
leagues, thanked tne members of the tribunal 

for the kind attention with which they had followed the lengthy 
debates. He also thanked the secretary, co-secretaries, and 
assistant secretaries of the tribunal, as well as the private sec
retaries of the arbitrators for their obliging and useful assist
ance.

Mr. Phelps, concurring, in behalf of counsel for the United 
States, in what Sir Charles Eussell bad said, spoke of their 
appreciation of the ability and courtesy with which the presi
dent had directed the discussions, and renewed the expression 
of their gratitude for the hospitality of France.

The president thereupon announced that the tribunal would 
take the case under consideration.

Sir Charles Eussell and Mr. Phelps expressed the desire 
that if the tribunal should, during its deliberations, find it 
necessary to obtain from counsel any further information, the 
request for such information and the answer thereto should 
be in writing. .

The president replied that the tribunal would take note of 
the request as far as possible, without, however, surrendering 
the right given it by the treaty to require all such informa
tion, whether oral, written, or printed, as it might deem useful.

The agent of Her Britannic Majesty announced that the 
agent of the United States and himself would remain in Paris 
at the disposition of the tribunal. •

5627----- 58
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On the 10th of July the tribunal assembled 
Deliberations Con- witll closed (joorSj ai] the arbitrators being 
cernmg the Award. ^resen^ to deliberate on the questions sub

mitted to its decision. Duringthese deliberations, which were 
continued at successive meetings till the 14th of August, Lord 
Ilannen presented a form of an award, blank spaces being left in 
it for the insertion of the decisions of the tribunal on the various 
points at issue, which were specifically set out in the draft. 
This form the tribunal adopted, and, the preamble having been 
unanimously agreed to without modification, the arbitrators 
proceeded to consider the five points mentioned in Article VI. 
of the treaty.

As to the first point, relating to “ what ex-
Russian Rights of elusive jurisdiction” in Behring Sea, and“ what 

Jurisdiction and exclusive rights in the seal fisheries therein,” 
Fishing m Beh- j>ussja asserted and exercised prior and up to 
ring Sea. ^qg cession of Alaska to the United States, it

was decided that a distinction must be made between different 
periods, and that what took place prior to the ukase of 1821 
might be treated as immaterial. Baron de Oourcel then pre
sented the following project of a decision:

“ By the ukase of 1821 Russia claimed jurisdiction in the sea 
now known as the Behring’s Sea to the extent of 100 Italian 
miles from the coasts and islands belonging to her, but in the 
course of the negotiations which led to the conclusion of the 
treaties of 1824 with the United States and of 1825 with Great 
Britain, Russia admitted that her jurisdiction in the said sea 
should be restricted to the reach of cannon shot from shore, 
and it appears that, from that time up to the time of the 
cession of Alaska to the United States, Russia never asserted 
in fact or exercised any exclusive jurisdiction in Behring’s 
Sea or any exclusive rights in the seal fisheries therein beyond 
the ordinary limit of territorial waters. ”

This was adopted by a majority composed of Baron de Oour
cel, Mr. Justice Harlan, Lord Hannen, Sir John Thompson, 
Marquis Visconti Venosta, and Mr. Gregers Gram. The views 
of Mr. Justice Harlan on this question are fully set forth in an 
opinion subsequently drawn out by him, and printed.1 In this 
opinion he holds that “ there is nothing in the record which even

1 The tribunal at the close of its deliberations adopted a resolution, pro
posed by Mr. Justice Harlan, reserving to each arbitrator the right to file 
with the secretary, at any time between the adjournment and January 1, 
1894, an opinion or opinions, which should be regarded as annexed to the 
final protocol. Both Mr. Justice Harlan and Senator Morgan filed opin
ions under this resolution. (Fur Seal Arbitration, I.)
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remotely sustains the theory that Russia intended, by the ukase 
of 1799, to assert exclusive jurisdiction over, or any sovereign 
control of, the northeastern sea outside of territorial waters;” 
that there is no “ document or fact in the public history of Rus
sia, as disclosed in the record before us, which justifies the con
tention that that country asserted or exercised, prior to 1821, 
exclusive jurisdiction over the waters of Behring Sea or any 
exclusive rights in the seal fisheries in that sea, outside of terri
torial waters;” that the “evidence is overwhelming that the 
positions taken by the United States and Great Britain were 
substantially alike, namely, * * * that its (Russia’s) inter
dict of the approach of foreign vessels nearer to its coast than 
100 Italian miles was contrary to the principles of international 
law and in violation of the rights of the citizens and subjects 
of other countries engaged in business on the waters covered 
by that regulation;” and that “ by the treaty of 1824 with the 
United States, as well as by that of 1825 with Great Britain, 
the above ukase was withdrawn, and the claim of authority or 
the power to prohibit foreign vessels from approaching the 
coasts nearer than 100 Italian miles was abandoned by the 
agreement embodied in those treaties to the effect that the re
spective citizens and subjects of the high contracting parties 
should not be troubled or molested, in any part of the Great 
Ocean commonly called the Pacific Ocean, either in navigating 
the same or in fishing therein, or in landing at such parts of 
the coasts as shall not have been already occupied, in order to 
trade with the natives, under the restrictions and conditions 
specified in other a tides of these treaties.”1

Senator Morgan maintained that in the region in question 
Russia “directed the energy and capital of her people to the 
collection of furs,” and created monopolies, all directed to the 
same end; that these privileges were retained and exclusively 
exercised Russian subjects till 1807; that the claim of mure 
clausum “wi, carried into effect as to the control of the fur 
trade;” thattne Russians “did not hunt whales at that period 
to any great extent, nor did they conduct fisheries for commer
cial purposes;’%that the ukase of 17 9 “covered Behring Sea 
and all hunting and trading in those waters:” that the ukase 
of 1821, that of 1799 having been found insufficient, piohibited 
“navigation” within 100 Italian miles of the coast as well as 
“the pursuit of commerce, whaling, and fishing, and all other 
industries” in the waters covered by it; and that the right of

Opinion of Mr. justice Harlan, Fur Seal Arbitration, I, 65, 83,110.
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uhunting in the northeastern seas and along the coasts of Amer
ica,” which was “made the sole ground of the ukase of 1799, 
was not touched by the treaty of 1824 with the United States, or 
the treaty of 1825 with Great Britain.”

Senator Morgan voted against Baron de Courcel’s project, 
reserving the right to propose an amendment when the second 
point should have been reached.

As to this second point—“How far were 
Recognition of Rus- £hese [Russia’s] claims of jurisdiction as to the

sian Rights by j fisheries recognized and conceded by
Great Britain. °* Great Britain?”—a majority of the tribunal,

composed of the same members as the majority on the first
point, adopted the following decision:

“Great Britain did not recognize or concede any claim upon 
the part of Russia to exclusive jurisdiction as to the seal fisher
ies in Behring Sea outside of ordinary territorial waters.”

Senator Morgan voted against this decision, and presented 
the following motion as a substitute for the decisions as to the 
first two points:

“1. From the time that Russia first discovered and occupied 
Behring Sea and the coasts and islands thereot, until she ceded 
a portion thereof to the United States, she claimed the seal 
fisheries in Behring Sea, and exercised exclusively the right to 
the usufruct and to own the product of such seal fisheries, and 
to protect the same against being interfered with in those 
waters by the people of any other country; and also the exclu
sive jurisdiction that was found necessary for those purposes; 
and also the exclusive jurisdiction to regulate the hunting of 
fur-seals in those waters; and to grant the right of hunting 
them to her own subjects.

“2. The attitude of Russia towards the fur-seal fisheries in 
Behring Sea, as described above, being known to Great Brit
ain, she acquiesced in the same without objection.”

This motion was negatived by all the arbitrators except Sen
ator Morgan.2

As to the third point, whether Behring Sea 
was included in the phrase “Pacific Ocean” 
in the treaty between Great Britain and Rus
sia of 1825, and what rights, if any, were ex
clusively exercised by Russia in Behring Sea 

after that treaty, the arbitrators agreed that the two questions 
thus connected should be considered separately.

The Phrase “Pacific 
Ocean” and Rus
sian Rights after 
1825.

2 Senator Morgan’s opinion in support of his substitute is printed in the 
Fur Seal Arbitration, I. 31.
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On the first question the following decision was unanimously 
made:

“The body of water now known as the Behring Sea was in
cluded in tbe phrase ‘Pacific Ocean’ as used in the treaty of 
1825 between Great Britain and Russia.”

On the second question the following decision was adopted 
by a majority composed of Baron de Courcel, Mr. Justice Har
lan, Lord Hannen, Sir John Thompson, Marquis Visconti 
Venosta, and Mr. Gregers Gram, Senator Morgan voting in 
the negative:

“No exclusive rights of jurisdiction in Behring Sea and no 
exclusive rights as to seal fisheries therein were held or exer
cised by Russia outside of ordinary territorial waters after the 
treaty of 1825.”

Baron de Courcel remarked that, in concurring in this deci
sion, it was his intention to state the position held by Russia 
in the Behring Sea only in so far as it had been presented for 
consideration by the two governments which had constituted 
the tribunal, and that he by no means intended to prejudge the 
appreciation of the facts held by Russia herself, as that power 
had not been heard by the tribunal, nor placed in such a situa
tion as to make her views known to it.

The first three points having been deter- 
Transfer of Russian mjlieci jn the manner which has been disclosed,

United States ^ ^e ^,r^UIia^ to°k UP fourth point, “Did 
not all the rights of Russia as to jurisdiction, 

and as to the seal fisheries in Behring Sea east of the water 
boundary, in the treaty between the United States and Russia 
of the 30th March, 1867, pass unimpaired to the United States 
under that treaty ? ”

This question the arbitrators unanimously answered in the 
affirmative.

The arbitrators next took up the fifth and 
The Rights of Pro- ]ast point in Article VI., “Has the United 

Seals011 ^ t0 FUI any right, and if so, what right of pro
tection or property in the fur seals frequenting 

the islands of the United States in Behring Sea when such 
seals are found outside the ordinary three-mile limit?”

In answer to this question, Lord Hannen proposed the fol
lowing decision :

“ The United States has not any right of protection or prop
erty in the fur seals frequenting the islands of the United States 
in Behring Sea, when such seals are found outside the ordinary 
three-mile limit.”
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This proposition was adopted by a majority, composed, of 
Baron De Courcel, Lord Hannen, Sir John Thompson, Marquis 
Visconti Venosta, and Mr. Gregers Gram. Mr. Justice Harlan 
and Senator Morgan voted in the negative, and stated that, in 
tlieir opinion, the United States owned the herd of seals whicli 
frequented the islands of the United States in Behring Sen, 
and were entitled to employ for their protection, when found 
outside the ordinary three-mile limit, the same means that an 
individual might legally employ for the protection of his prop 
erty. They also stated that in their opinion, independently of 
any right of property in the fur seals themselves, the United 
States, as the owner and proprietor of the industry conducted 
on the Pribilof Islands, which industry consisted in taking 
fur seals on those islands for commercial purposes, had the 
right to protect these animals against being taken in the open 
waters of Behring Sea and the north Pacific Ocean outside of 
territorial waters, by any method, such as pelagic sealing, which 
would necessarily exterminate the race.1 * * * * *

1 Mr. Justice Harlan, in the opinion subsequently filed by him, maintains 
that while, iu a sense, all property has its root in municipal law, the ques
tion of property in seals in the open sea must “be determined ultimately 
by the public law of nations;” and that while the question whether “ any 
precedent precisely in point was recorded in the writings of publicists, or 
in the judgments of the courts, or in the statutes and ordinances of mari
time nations,” that supported “the claim of the United States to own these 
seals and juotect them when they are in the seas beyond territorial juris
diction,” “must, of course, be answered in the negative, because, so far as 
is known, the case has never before arisen,” yet the tribunal, in ascertain
ing whether the law of nations sanctioned and supported the claim of 
property, might, the question “not being concluded by treaties or prece
dents,” consider “ what is demanded in respect to the subject of contro
versy by the law of nature; that is, by the principles of justice, sound 
reason, morality, and equity, as recognized and approved by civilized peo
ples.” From “the principles announced by courts and jurists,” he said 
that “this rule, at least, maybe fairly deduced as resting in sound reason, 
in natural justice, and in a wise public policy: That although animals /me 
naturee, however valuable to the world, are not the subjects of property, 
while in their original condition of wildness, beyond the control of man for 
any 'purpose whatever} the law will yet recognize a right of property in them 
in favor of one who, by acting upon their natural instincts, and by care,
watchfulness, self-denial, and industry, induces or causes them to abide, for
stated periods in each year, upon his premises, so that he, and he only, is in
a position to deal with the race as a whole, taking Us increase regularly for com
mercial purposes without impairing the stock.'7 In applying this rule to seals,
he said: “ Would the seals continue to come to Pribilof Islands, from year
to year, if, by the direction or with the assent of the United States, they
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Senator Morgan thereupon submitted the following motion:
u I propose to amend the proposed award and decree by in

serting, after the words not any, the word special, and at the 
end of the proposed award and decree, the following words:
4 beyond the rights that all nations have under the international 
law, in respect of self-protection and self-defense

u So that the entire award, as to point five in Article VI. of 
the treaty, would read as follows, viz: As to the fifth of the said

were met, as they might he, at the shore of the islands and driven hack 
into the water? Would they remain on the islands during the breeding 
season except for the care taken, under regulations prescribed by the 
United States, to induce them to do so, and except for the protection 
afforded them, while on the islands, against the pursuit of seal hunters 
having in view immediate profit for themselves rather than the preserva
tion of these animals for the benefit of mankind? * * * Neither hive,
box, park, nor other inclosure, has been provided for them, as in the case 
of bees, pigeons, and deer, respectively, because such a provision is for
bidden by the nature and habits of the animals, and would be absolutely 
useless for any practical purpose. But aq abiding place for all the pur
poses for which they must, of necessity, come to and remain upon land, 
has been provided for them. Upon the discovery by Russia of the Pribilof 
Islands it was ascertained that this race made it their land home. Russia 
desired this condition of things to continue in order that these animals 
might be utilized for public and commercial purposes, and to that end 
regulations were established restricting the number to be taken annually 
for such purposes. That system has been perpetuated and improved by 
the United States. * * * We have seen that by an act of Congress,
passed soon after the United States acquired Pribilof Islands, the islands 
of St. Paul and St. George were set apart as the land home of these ani
mals. * * * It is said that these islands, before their discovery by
Russian navigators, were the land home of these animals, and, consequently, 
that the seals were not provided with that home by Russia or by the United 
States, which succeeded to Russia’s rights. The answer is, that after such 
discovery the islands of St. Paul and St. George have continued, for more 
than a century, to be the land home of these animals only because Russia, 
and subsequently the United States, so ordered. If the United States de
sired to establish a naval post on Pribilof Islands, or to use those islands for 
auy other public purpose different from those for which they have been 
used since 1867, it could easily drive the seals back into the sea when they 
attempted to * haul up ’ on tho islands during the breeding season. * * *
But no such treatment is, in fact, accorded to them. On the contrary, the 
islands are preserved for their use as a land home.” (Fur Seal Arbitra
tion, I., 132,140,157,160-163.)

Senator Morgan having voted that Russia formerly asserted and exer
cised exclusive rights as to the protection of the fur seals in Behring Sea, 
with the assent of Great Britain and other powers, maintained that the 
United States had a right to protect the fur seals habitually resorting to 
Behring Sea, on the ground, among others, of prescription. (Fur Seal 
Arbitration, I., Opinion of Senator Morgan, p. 52.)
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points, we, being a majority of the said arbitrators, do decide and 
determine that the United States has not any special right of pro
tection or property in the fur seals frequenting the islands of the 
United States in Behring Sea, when such seals are found ou tside 
the ordinary three-mile limit, beyond the rights that all nations 
have, under the international lane, in respect of self-protection and 
self-defense P

Mr. Justice Harlan and Senator Morgan cast their votes 
for this amendment, stating that as their views, as above 
set forth, upon the question of property and protection were 
not accepted by the majority, they would prefer that the 
answer to the fifth point should be expressed in the words 
indicated by the amendment rather than in the words ap
proved by the majority.

Lord Hannen, Sir John Thompson, Marquis Visconti Ven- 
osta, and Mr. Gregers Gram voted against the proposed 
amendment.

Baron de Courcel abstained from voting.
In consequence the amendment proposed by Senator Morgan 

was rejected.

The Limits of Terri
torial Waters.

Mr. Gregers Gram expressed the desire that 
it should be understood that the tribunal, in
answering the foregoing questions, had not 

undertaken to decide what were, according to the principles of 
international law, the ordinary limits of territorial waters.1

1 During the oral arguments, while the legislation of various states touch
ing fisheries more than three miles from land was under discussion, Mr. 
Gregers Gram read the following paj)er:

“The Appendix Volume I. to the United States Case gives the text of the 
law and regulations relating to the protection of whales on the coast of 
Finumarken. It was my intention later on to explain to my colleagues 
these laws and regulations in supplying some information about the nat
ural conditions of Norway and Sweden which have necessitated the estab
lishment of special rules concerning the territorial waters, and to state at 
the same time my opinion as to whether those rules and their subject-matter 
may be considered as having any bearing upon the present case. As, how
ever, in the latest sittings reference has repeatedly been made to the Nor
wegian legislation concerning this matter, I think ifc might be of some use 
at the present juncture to give a very brief relation of the leading features 
of those rules.

“The peculiarity of the Norwegian law quoted by the counsel for the 
United States consists in its providing for a close season for the whaling. 
As to its stipulations about inner and territorial waters, such stipulations 
are simply applications to a special case of the general principles laid down 
in the Norwegian legislation concerning the gulfs and the waters washing 
the coasts. A glance on the map will be sufficient to show the great number
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The arbitrators concurred in the opinion that they were not 
called upon to decide what were, according to the principles of 
international law, the ordinary limits of territorial waters, those 
limits having been assumed by Article VI. of the treaty to be
three miles from the coast.

Senator Morgan here asked that the follow-
The Rights of indi- jng motion be taken into consideration : 

viduals as to the „ , , _ . , ., ,.
Taking Of Seals. “I move that the Tribunal of Arbitration 

proceed in such order as may be proper, before 
a final award is made in the case, to consider and declare the 
rights of the citizens and subjects of either country as regards 
the taking of fur seal in or resorting to the waters of Behring 
Sea.

“This inquiry and decision includes the entire herd that re
sorts, habitually, in the summer and autumn, to the islands of 
St. Paul and St. George, in Behring Sea.

“The answers given to the five points stated in Article VI. 
of the treaty do not, in my judgment, answer the question 
above stated, which the treaty provides shall be submitted to 
the Tribunal of Arbitration; and an award that does not spe
cifically answer that question can not be 4 * * a full, perfect, and 
final settlement of all the questions referred to the arbitration.7

of gulfs or fiords and their importance for the inhabitants of Norway. Some 
of these fiords have a considerable development, stretching themselves far 
into the country and being at their mouth very wide. Nevertheless, they 
have been from time immemorial considered as inner waters, and this prin
ciple has always been maintained, even as against foreign subjects.

“ More than twenty years ago a foreign government once complained that 
a vessel of their nationality had been prevented from fishing in one of the 
largest fiords of Norway, in the northern part of the country. The fishing 
carried on in that neighborhood during the first four months of every year 
is of extraordinary importance to the country, some 30,000 people gathering 
there from south and north, in order to earn their living. A government 
inspection controls the fishing going on in the waters of the fiord, sheltered 
by a range of islands against the violence of the sea. The appearance in 
these waters of a foreign vessel pretending to take its share of the fishing 
was an unheard-of occurrence, and in the ensuing diplomatic correspond
ence the exclusive right of Norwegian subjects to this industry was ener
getically insisted upon as founded in immemorial practice.

“Besides, Norway and Sweden have never recognized the three miles limit 
as the confines of their territorial waters. They have neither concluded 
nor acceded to any treaty consecrating that rule. By their municipal laws 
the limit has generally been fixed at one geographical mile, or one-fifteenth 
part of a degree of latitude, or four marine miles, no narrower limit having
ever been adopted. In fact, in regard to this question of the fishing rights, 
so important to both of the United Kingdoms, the said limits have in many 
instances been found to be even too narrow. As to this question and others 
therewith connected, I beg to refer to the communications presented by the 
Norwegian and Swedish members in the sittings of the Insiitut de Droit
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“I would proceed to point out the grounds and reasons on 
which I base this motion, but I am aware that, in the opinions 
delivered by a majority of the arbitrators, they consider either 
that this question is not required by the treaty to be specifi
cally answered or that it has been answered, in effect, by a 
decision of a majority of the tribunal upon the fifth point 
stated in Article VI. of the treaty, under which the tribunal 
is acting.”

This motion gave rise to a debate.
Mr. Justice Harlan and Senator Morgan voted for its adop

tion.
Baron de Courcel, Lord Hannen, Sir John Thompson, Mar

quis Visconti Venosta, and Mr. Gregers Gram, constituting a 
majority of the arbitrators, considered that the answers to all 
the questions referred to in Article I. of the treaty were to be 
found in the decisions which had been rendered on the five 
points mentioned in Article VI.

In consequence, the motion was rejected.
. # The decisions on questions of law having

The Question of ju sxxch position that the con-
Regulations. ° ^

currence of Great Britain was necessary to the
establishment of regulations outside territorial waters, the

International in 1891 and 1892. I wish also to refer, concerning the subject 
which I have now very briefly treated, to the proceedings of the conference 
of Hague, in 1882 {Martens, Nouveau Ilecueil general, II. serie, Volume IX.), 
containing the reasons why Sweden and Norway have not adhered to the 
treaty of Hague.”

In the course of the same discussions, when Mr. Coudert was citing the 
Italian decrees in relation to the coral fisheries, the Marquis Visconti 
Venosta said:

“I will savin regard to the observation of Mr. Coudert that the Italian 
decrees do not apply to foreigners. The three decrees cited in the Case of 
the United States are an addition to the regulation of November 13, 1882, 
which is made to apply the law of March 4,1877, on fishing, and this law 
in its first article, as well as the regulations, limits their zone of application 
to the territorial waters. The coral banks of Sciacca, where fishery was 
forbidden for some time, are outside the territorial waters; so those decrees 
were not applicable to foreigners if they went there; but the industry, in 
fact, is exclusively carried on by Italian citizens. I must add, however, 
that this prohibition has now been repealed.

“Mr. Coudert. Yes, I was coming to that question—the distinction 
between citizens and foreigners, and the privilege that the rule would give 
to foreigners over citizens. Of course, if as the arbitrator says, and I desire 
to be instructed by him.

“Marquis Visconti Venosta. It is a question of fact.”
When Sir Charles Russell referred to this colloquy in his oral argument 

the Marquis Visconti Venosta said: “ The question of fact is that this does 
not apply to foreigners.” (Fur Seal Arbitration, XIII. 367.)
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arbitrators proceeded in accordance with the treaty to deter
mine what such regulations should contain.

Mr. Justice Harlan, with the support of Senator Morgan, 
offered a resolution to the effect that the purpose of Article
VII. of the treaty was “to secure, in any and all events, the 
proper protection and preservation of the herd of seals fre
quenting the Pribilof Islands;77 and that “in the framing of 
regulations, under the treaty, no extent of pelagic sealing 
should be allowed which will seriously endanger the accom
plishment of that end.’7

Lord Hannen and Mr. Gregers Gram declined to vote on this 
resolution, on the giound that it was too abstract.

Sir John Thompson also declined on the ground, among 
others, that the treaty.did not empower the tribunal to make 
provision lor the preservation of the seals uin any and all 
events ,77 notably “on their breeding grounds.’7

The Ma quis Visconti Venosta voted against the resolution. 
He remarked that, in order to insure the preservation of the 
seals, regulations ought to be provided for the land as well as 
for the sea and accepted by all nations whose citizens might 
compete in pelagic sealing; but that, as this was beyond the 
powers of the tribunal, the arbitrators could only make such 
regulations as they deemed proper within the limitations of 
the treaty and then express the wish that those regulations 
might receive their necessary complement within the terri
torial jurisdiction of the two countries and be made the sub
ject of an understanding with other nations.

Baron de Courcel voted against the resolution as being too 
abstract. He also thought that the treaty, when it provided 
for regulations for the proper protection and preservation of 
the fur seals, intended that given circumstances should be 
taken into account; and he expressed the opinion that the 
regulations should be made, not in the absolute interest of the 
seal species, but in the interest of the human industries of 
which it was the object, whether such industries were exer
cised on land or on the sea, and without favoring one to the 
detriment of the other.

The resolution consequently was rejected.
Mr. Justice Harlan, supported by Senator Morgan, then 

offered another resolution, to the effect that it was the duty of 
the tribunal to establish such regulations for non territorial 
waters in Behring Sea and the north Pacific Ocean, traversed 
by the fur seals in or habitually resorting to Behring Sea, as
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might be found necessary for the proper protection and preser
vation of such seals, even if such regulations should result in 
preventing the hunting and taking of seals u during the seasons 
when the condition of said waters admits of fur seals being 
taken by pelagic sealers.”

Lord Hannen, Sir John Thompson, and Mr. Gregers Gram 
declined to vote, deeming the resolution too abstract. The 
Marquis Visconti Venosta also abstained from voting. He 
thought that the treaty contemplated the restriction, not the 
prohibition, of the exercise of the right of pelagic sealing; he 
would vote for efficacious measures to prevent what was essen 
tially destructive to the species in such sealing, but did not feel 
authorized to suppress it. Baron de Courcel said that he might 
agree to the principle expressed in the resolution, but declined 
to vote upon it as being purely abstract.

The resolution was not adopted.
Mr. Justice Harlan then submitted a draft of regulations of 

which Senator Morgan expressed his approval. It penally 
prohibited any killing, capture, or pursuit whatever of fur 
seals by citizens of the United States or subjects of Great 
Britain outside of territorial waters, u north of the thirty-fifth 
parallel of north latitude and east of the one hundred and 
eigthtieth meridian of longitude from Greenwich.”1

Sir John Thompson submitted a draft restricting pelagic 
sealing to sailing vessels with licenses, which were not to be 
granted earlier than a date that would correspond with May 1 
in the latitude of Victoria, British Columbia, and prohibiting 
(1) the use of rifles and nets, (2) any killing within a zone of 
thirty miles from the Pribilof Islands and of* ten miles around 
the Aleutian Islands, and (3) any killing in Behring Sea east of 
the water boundary before July 1 and after October 1 in each 
year.2

Senator Morgan submitted a paper in which he declared that 
he adhered to the position that pelagic sealing should be pro

1 The same prohibition was proposed in a draft of regulations submitted to 
the tribunal by the agent of the United States on the 8th of June; but in 
the agent’s draft the prohibition was qualified by the proviso that it should 
not apply to sealing by Indians dwelling on the coasts, for their own per
sonal use, with spears in open boats, in the way anciently practiced by 
them.

2 The British agent had proposed in a draft presented June 20 to restrict 
pelagic sealing to sailing vessels with licenses, and to prohibit such seal
ing (1) with rifles or nets, (2) within twenty miles of the Pribilof Islands, 
and (3) in Behring Sea “from the 15th of September to the 1st of July.”
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hibited north of the thirty-fifth degree of north latitude; but 
that, if the tribunal should prefer a close season, he should 
respectfully insist that the use of firearms and explosives in 
such hunting should be prohibited, uuder effective penalties, 
not only for the protection and preservation of the seals, but 
also for the protection of human life and the preservation of 
peace.

Baron de Courcel, Marquis Visconti Venosta, 
Draft of Articles, and Mr. Gregers Gram submitted a draft of 

regulations, which was adopted as the basis 
of the tribunal’s deliberations.

The first article forbade sealing at anytime 
First Article. within sixty geographical miles of the Pribilof 

Islands, inclusive of territorial waters. An 
amendment offered by Sir John Thompson, to substitute 
thirty miles for sixty, was rejected by the other arbitrators, 
Lord Hannen declaring that, atter much hesitation, he adhered 
to the vote of the majority. The first article was then adopted, 
Sir John Thompson dissenting.

The second article provided for a close sea- 
Second Article, son north of the thirty-fifth parallel of north 

latitude from April 15 to July 31.
Sir John Thompson proposed to substitute May 1 for April 

15. This amendment was opposed by Mr. Justice Harlan and 
Senator Morgan, who contended that it would imperil the exist
ence of the seal race; but it was supported by Lord Hannen, 
Marquis Visconti Venosta, and Mr. Gregers Gram. Baron de 
Courcel, while objecting to an extension of the season for pelagic 
sealing in the spring, when it was most destructive by reason 
of attacks on pregnant females, voted for the amendment in a 
spirit of conciliation, as well as with a view to secure the adop
tion in their general outlines of the proposed regulations, which, 
as he was not unaware, imposed strict limitations on pelagic 
sealing. The amendment was therefore adopted.

Sir John Thompson then moved to substitute u January 1 to 
July 1 ” for u May 1 to July 31.” Mr. Justice Harlan and Sen
ator Morgan opposed the amendment. Lord Hannen tempo
rarily abstained from expressing an opinion. Marquis Visconti 
Venosta said that if a majority of the arbitrators should accept 
the amendment in principle, he would ask that July 15 be sub
stituted for July 1, since the work of reproduction took place 
chiefly in the first half of that month and many gravid females 
were still on the track between the Aleutian Islands and the
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Pribilof group. He also said that if the close season extended 
from January to July there would be no pelagic sealing out
side of Behring Sea; and, as the use of firearms in that sea was 
forbidden by Article VI. of the draft, pelagic killing would in 
future be allowed only with spears or harpoons. What the 
effect of this would be he was unable on the information before 
him to say, but he had expressed the opinion that the tribunal 
could not withdraw by regulations all that it had conceded on 
the question of right; and he did not intend directly or indi
rectly to suppress pelagic sealing altogether. If the interdic
tion of firearms was to be applied to all pelagic sealing, he 
should be compelled to reserve his vote respecting that inter
diction. If a close season were adopted from January 1 to 
July 15, he would feel inclined rather to consider whether it 
would not be better simply to suspend sealing for a year every 
three years. This would be a restriction, the consequences of 
which he could appreciate, at least by comparison. Mr. Gregers 
Gram voted against the amendment, holding that it would ex
pose a great number of pregnant females to attack. Baron de 
Courcel was disposed to accept the amendment, since it pre
vented killing in the spring, for which object he was walling to 
sacrifice the first fifteen days in July. A majority of the arbi
trators (Mr. Justice Harlan, Senator Morgan, Marquis Visconti 
Venosta, and Mr. Gregers Gram) being opposed to the amend
ment, it failed.

Baron de Courcel moved, as a compromise, to substitute 
“January 1 to July 10” for “May 1 to July 31.” Sir John 
Thompson and Lord Hannen abstained from voting, being of 
opinion that the tribunal did not possess sufficient information 
as to what the effect of the amendment would be. The other 
arbitrators maintained their objections to any pelagic sealing 
in July. The amendment was not adopted.

On motion of Lord Hannen an amendment restricting the 
second article, which applied generally to “the Pacific Ocean, 
inclusive of the Behring Sea, # * # north of the thirty-
fifth degree of north latitude,” to waters eastward of the one 
hundred and eightieth meridian and of the water boundary 
in the treaty ceding Alaska to the United States, was unani
mously adopted.

The article as amended was then adopted, Mr. Justice Harlan 
and Senator Morgan voting in the negative.
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By the third article of the draft pelagic 
Third Article, sealing was restricted to sailing vessels, but 

these were allowed to use u canoes or small 
boats propelled wholly by oars.” Eor the words thus quoted 
there was substituted the clause “such canoes or undecked 
boats, propelled by paddles, oars, or sails, as are in common use 
as fishing boats.” The article as thus modified was agreed to.

The fourth and fifth articles of the draft, 
^^Articies^^k resPec^^ve^ relating to the licensing of ves- 

‘ sels and the manner of keeping their official 
logs, were unanimously agreed to.

The sixth article read as follows: uThe use 
sixth Article, of nets, firearms, and explosives shall be for

bidden in the fur-seal fishing. This restric
tion shall not apply to shotguns when such fishing takes 
place outside of Behring Sea.” The two sentences were con
sidered separately. The first was adopted, Sir John Thompson 
voting in the negative and Lord Hannen reserving his vote for 
the whole article. As to the second sentence, Sir John Thomp
son opposed the prohibition of shotguns in Behring Sea or 
elsewhere. Mr. Justice Harlan and Senator Morgan abstained 
from voting, being opposed to the use of shotguns in pelagic 
sealing. The sentence was adopted by the votes of the other 
arbitrators, but in order to avoid ambiguity the following 
words were added: uduring the season when it may be law
fully carried on.” The article as a whole was then adopted, 
Mr. Justice Harlan, Senator Morgan and Sir John Thompson 
voting against it.

The seventh article of the draft, which pro
Seventh Article, vided that the two governments should take 

measures to control the fitness of the men 
authorized to engage in pelagic sealing, was commented upon 
by several of the arbitrators on the practical ground, that it 
would be difficult to secure its strict execution. It was how
ever adopted, Sir John Thompson voting against it.

The eighth article provided that the regula- 
Eighth Article, tions should not apply to “ Indians dwelling on 

the coasts of the territory of the United States 
or of Great Britain, and carrying on in their canoes, at a small 
distance from the coasts where they dwell, fur-seal fishing.” 

The arbitrators unanimously decided to take as a basis for
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consideration a substitute proposed by Mr. Justice Harlan, 
which read:

“ The regulations contained in the preceding articles shall 
not apply to Indians dwelling on the coasts of the territory of 
the United States or of Great Britain and carrying on fur-seal 
fishing with spears or harpoons only, in canoes or undecked 
boats not transported by or used in connection with other ves
sels and propelled wholly by paddles or oars and manned by 
not more than two persons each in the way anciently practiced 
by the Indians, provided such Indians are not in the employ
ment of other persons, and provided that, when so hunting in 
canoes or undecked boats, they shall not hunt fur seals out
side territorial waters under contract for the delivery of the 
skins to any person.

“ This exemption shall not be construed to affect the munici
pal law of either country, nor shall it extend to the waters of 
Behring Sea or the waters of the Aleutian Passes.77

On motion of Sir John Thompson, the arbitrators, Mr. Jus
tice Harlan and Senator Morgan dissenting, decided to strike 
out the words “ with spears or harpoons only,77 as well as to sub
stitute the words “by paddles, oars, or sails77 for “by paddles 
or oars,77 and the words “manned by not more than five persons 
each77 for “manned by not more than two persons each.77 A 
motion of Mr. Justice Harlan, supported by Senator Morgan, 
to substitute “ three77 persons for “ five77 was negatived by the 
other arbitrators. On motion of Sir John Thompson, the words 
“in the way hitherto practiced 77 were substituted for “ in the 
way anciently practiced,77 Mr. Justice Harlan and Senator 
Morgan opposing. On motion of Sir John Thompson, the tri
bunal unanimously added to the article the third paragraph, 
as it stands in the award. Senator Morgan proposed to add 
to the second paragraph the words, “nor shall it be opera
tive in favor of such Indians prior to January 1, 1895.77 This 
amendment, for which Mr. Justice Harlan and Senator Morgan 
voted, was negatived by the other arbitrators.

For the ninth article of the draft, which
Ninth Article, article now stands in its original form in the 

award, Sir John Thompson proposed to sub
stitute the sixth article of the draft proposed by him, by which 
it was provided that the regulations should remain in force for 
a period of ten years, and thereafter from year to year subject 
to termination on twelve months7 notice. The other arbitra
tors decided to reject the amendment, and the article was 
adopted, Sir John Thompson voting against it.
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Adoption of the 
Regulations.

The wording of each article having thus 
been settled, a vote was taken on the question 
of adopting all the articles as amended as the 

regulations required by Article VII. of the treaty. On this 
question Baron de Courcel, Lord Hannen, Marquis Visconti 
Venosta, and Mr. Gregers Gram voted in the affirmative. Sir 
John Thompson, Mr. Justice Harlan, and Senator Morgan 
voted in the negative, though approving certain parts of the 
articles.

The arbitrators then proceeded to consider 
Declarations Re- three declarations which Baron de Courcel.

lationsgtheRegU" *n concurreilce with the Marquis Visconti 
Venosta and Mr. Gregers Gram, presented to 

the tribunal with a view to their being referred to the govern
ments of the United States and Great Britain for their consid
eration. The first declaration expressed the opinion that the 
regulations adopted by the tribunal should be supplemented 
by concurrent regulations applicable to the territories of the 
two governments; the second recommended that the killing of 
fur seals, either on land or at sea, should be suspended for two 
or three years, or one year at least; the third declared that 
the regulations should be carried into effect by appropriate 
measures enacted by the two powers. The first and third 
declarations were unanimously adopted. As to the second, 
Lord Hannen, though approving its spirit and regarding the 
suspension of all sealing for a time as very desirable, did not 
feel authorized by the terms of his mandate to express an 
opinion on the subject; and in this view Sir John Thompson 
concurred. The other arbitrators adopted the declaration; 
and it was decided that the three declarations should be handed 
at the same time as the award, but in a separate document, to 
the agents of the United States and Great Britain, to be trans
mitted by them to their respective governments.

Having thus disposed of the subject of regu- 
ings of Fact lotions, the arbitrators proceeded to consider 

’ the question of damages under the treaty and 
the modus vivendi. We have seen that by Article VIII. of the 
treaty it was provided that the high contracting parties having 
been unable to agree on a reference which should u include the 
question of the liability of each for the injuries alleged to have 
been sustained by the other, or by its citizens, in connection 
with the claims presented and urged by it,” either party might 

5627------59
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“submit to the arbitrators any question of fact involved in 
said claims and ask for a finding thereon, the question of the 
liability of either government upon the facts found to be the 
subject of further negotiation.” We have also seen that by 
Article Y. of the modus vivendi it was provided that, if the 
award should affirm the right of British sealers to take seals 
in Behring Sea, the United States should compensate Great 
Britain, for the use of her subjects, for abstaining from the 
exercise of that right during the pendency of the arbitration 
upon the basis of such a regulated and limited catch as might 
have been taken without undue diminution of the seal herds; 
and that, on the other hand, if the award should be adverse 
to the right of the British sealers, Great Britain should com
pensate the United States, for itself, its citizens, and lessees, 
for the agreement to limit the island catch to 7,500 a season, 
upon the basis of the difference between that number and such 
larger catch as might have been taken without an undue 
diminution of the seal herds. On the 31st of May Mr. Phelps 
and Sir Charles Russell announced to the tribunal that their 
respective governments would not ask for any finding for 
damages under Article Y. of the modus vivendi. At the same 
time Sir Charles Russell asked for certain findings of fact 
under Article YIII. of the treaty; and on the 8th of June the 
agent of the United States proposed a substitute for the find
ings so requested. On the 20th of June, however, the British 
agent presented to the tribunal a paper which, by agreement 
with the agent of the United States, was submitted as a sub
stitute for the papers previously presented as to findings of 
fact. When, therefore, the arbitrators took up the question 
of damages, practically all they had to do was to find, as they 
unanimously did, that the facts which the agents had asked
them to find were true.

The arbitrators then proceeded to draw up 
Settlement of the ^ final awar(j by inserting in the form pre- 

Finai Award. pare(j by Lord Hannen the decisions of the 
tribunal. It was distinctly agreed that the arbitrators who 
found themselves in the minority on certain questions were
not to be understood as withdrawing their votes, and under 
this reservation the final text of the award was unanimously 
settled. It was also unanimously decided that, in conformity 
with the provisions of the treaty, two copies of the award 
should be prepared and signed, one to be handed to each of 
the two agents, and that a third copy should also be prepared
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and signed to be filed with the archives of the arbitration, 
which were to be confided to the French Government.

A similar decision was adopted as regards the declarations.
. . On Tuesday, the 15th of August, the tri-

Bipiingof the Award bunal assembled with closed doors at 10 a. in.,
all the arbitrators being present, for the pur

pose of signing the award and the declarations.
The seven arbitrators signed the award in triplicate, on 

parchment. Accompanying the original text, which was in 
French, there was an English version, which the arbitrators 
certified with their signatures as true and accurate.

They also signed in triplicate, on parchment, the three 
declarations, which were likewise accompanied by an English 
version, certified with the arbitrators7 signatures. Lord Han
nen and Sir John Thompson, while signing, stated that they 
approved only the first and third declarations.

The arbitrators, at the request of the agents, settled the 
allowances of the secretaries of the tribunal.

. At 11 o’clock a. m. the doors were opened,
Adjournment^ anc^ sess^on the tribunal became public, 

all the arbitrators and the agents being pres
ent. On the request of the president, Mr. Imbert, the secretary 
of the tribunal, handed to each of the agents the copy of the 
award intended for his government.

In the same manner a copy of the declarations was handed 
to each agent.

The president then spoke as follows:
“ Gentlemen : Now we have come to the end of our task. We have done 

our best to accomplish it, without concealing from ourselves the difficul
ties which complicated it, nor the heavy responsibilities which it has 
imposed upon us. Selected from various nationalities, we have not con
sidered ourselves the representatives of any one in particular, nor of any 
government or any human power, but, solely guided by our conscience and 
our reason, we have wished only to act as one of those councils of wise 
men, whose duties were so carefully defined by the old capitularies of 
France.

“To assist us, we have had at our disposition a library of documents, 
compiled with extreme care, and in order that we might not lose our way 
among so many sources of information, men holding a high rank among 
the most learned jurists ami eloquent orators of which the Old or New 
Worlds could boast have been willing so liberally to bestow upon us their 
advice.

“During weeks and months our labors have been prolonged, and it con
stantly appeared that some new matter had risen before us and that some 
new problem pressed upon our attention.

“To-day, on this great holiday, we are assembled to inform you of the
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result of our labors, hoping with all our hearts that they may be profitable 
to man, and conformable to the designs of Him who rules his destiny.

o We know that our work is not perfect; we feel its defects, which must 
be inherent in all human efforts, and are conscious of its weakness, at least 
in certain points as to which we had to base our action on circumstances 
necessarily liable to change.

‘‘The declarations which we offer to-day to the two agents, and which 
we hope will be taken into consideration by their governments, indicate 
some of the causes of the necessary imperfection which we have mentioned.

“ We have felt obliged to maintain intact the fundamental principles of 
that august law of nations, which extends itself like the vault of heaven 
above all countries, and which borrows the laws of nature herself to pro
tect the peoples of the earth, one against another, by inculcating in them 
the dictates of mutual good will.

“In the regulations which we were charged to draw up we have had to * 
decide between conflicting rights and interests which it was difficult to 
reconcile. The governments of the United States of America and Great 
Britain have promised to accept and execute our decisions. Our desire is 
that this voluntary engagement may not cause regret to either of them, 
though we have required of both sacrifices which they may, perhaps, 
regard as serious. This part of our work inaugurates great innovation.

“ Hitherto the nations were agreed to leave out of special legislation 
the vast domain of the seas, as in times of old, according to the poets, the 
earth itself was common to all men, who gathered its fruits at their will, 
without limitation or control. You know that even to-day dreamers 
believe it possible to bring back humanity to that golden age. The sea, 
however, like the earth, has become small for men, who, like the hero 
Alexander, and no less ardent for labor than he was for glory, feel con
fined in a world too narrow. Our work is a first attempt at a sharing of 
the products of the ocean, which has hitherto been undivided, and at 
applying a rule to things which escaped every other law but that ol the 
first occupant. If this attempt succeeds, it will doubtless be followed by 
numerous imitations, until the entire planet—until the waters as well as 
the continents—will Inwe become the subject of a careful partition. Then, 
perhaps, the conception of property may change amongst men.

“ Before laying down the mandate which we have received in trust from 
two great governments, we desire to offer our gratitude to all those whose 
efforts had for their object to facilitate the accomplishment of our task, 
and especially to the agents and counsel of the two governments of the 
United States of America and Great Britain.

“And, now, a Frenchman may be permitted to use a word which his 
ancestors employed when they sung the lay of their great Emperor, and to 
say to all of you: Gentlemen, may you retain a kind remembrance of sweet 
Franco!”

Lord Hannen, then addressing the president, said:
“ Mr. de Courcel, on behalf of your late colleagues, I have to express my 

great regret that the absence of the President of the French Republic and 
Mr. Develle from Paris prevents our waiting upon them before leaving this 
city where we have been so kindly treated. We must therefore beg you, 
as the French member of the late Tribunal of Arbitration, to convey to the
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President and to the French Government the expression of our sentiments 
of profound gratitude for the gracious reception and generous hospitality 
which they have extended to us. Our thanks are specially due to Mr. 
Develle, who, so much to his own inconvenience, has provided us in this 
palace with so splendid a domicile, and we offer him our apologies for hav
ing so long, though involuntarily, trespassed on his kindness.

“And now, Mr. de Courcel, I have to discharge a duty which gives me 
peculiar satisfaction. I have to express to you our high appreciation of 
the manner in which you have presided over our deliberations. The pub
lic has had the opportunity of witnessing the sagacity, the learning, and 
the courtesy with which you have guided the proceedings during the argu
ments. Your colleagues only can know how greatly those qualities have 
assisted us in our private conferences. Let me add that our intimate 
relations with you have taught us to regard you with the warmest esteem 
and affection. Permit me to say that you have won in each of us an 
attached friend.

“I must not conclude without an allusion to the remarkable occasion 
which has brought us together. We trust that the result will prove that 
we have taken part in a great historical transaction fruitful in good for 
the world. Two great nations, in submitting their differences to arbitra
tion, have set an example which I doubt not will be followed from time to 
time by others, so that the scourge of war will be more and more repressed. 
Few can be so sanguine as to expect that all international quarrels will be 
speedily settled by arbitration, instead of by the dread arbitrament of war; 
but each occasion on which the peaceful method is adopted will hasten the 
time when it will be the rule and not the exception.

“One of our poets has said that every prayer for universal peace avails 
to expedite its coming.

“We have done more than join in such a supplication; we may hope 
that we have been the humble instruments through whom an answer has 
been granted to that prayer which I doubt not ascends from the hearts of 
these two kindred nations, that peace may forever prevail between them.

“I bid you heartily farewell.”

Senator Morgan then addressed the following remarks to 
express his share in the sentiments which Lord Hannen had 
just interpreted:

“The arbitrators ou the part of the United States most sincerely unite 
in the very happy expressions that have fallen from Lord Hannen, of 
grateful appreciation of the splendid hospitality of the French Govern
ment and people. We have been their guests for many months, and have 
been under the shelter of their laws and in the presence of their grand 
and beautiful civilization, and during all that time we have felt that our 
welcome did not cease to be cordial.

“If we should take a narrow view of the results of this arbitration, the 
United States would have.a regret that the important judicial questions 
we have been considering were not stated in a broader form in the treaty 
between these great powers. The opportunity was offered when the treaty 
was in process of formation to have presented in a more equitable light 
the rights of the nations to whose islands and coasts the fur seals habit
ually resort for places of abode and shelter in the summer season; to
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control and protect them under the legal rules and intendments that apply 
universally to the animals that are classed as domestic, or domesticated 
animals, because of their usefulness to men.

“ My colleague and I concurred in the view that the treaty presented 
this subject for consideration in its broadest aspect. Our honorable col
leagues, however, did not so construe the scope of the duty prescribed to 
the tribunal by the treaty. They considered that these questions of the 
right of property and protection in respect to the fur seals were to be 
decided upon the existing state of the law, and finding no existing prece
dent in the international law, they did not feel warranted in creating one.

“As the rights claimed by the United States could only be supported by 
international law, in their estimation, and inasmuch as that law is silent 
on the subject, they felt that under the treaty they could find no legal 
foundation for the rights claimed that extended beyond the limits of the 
territorial jurisdiction of the United States.

“This ruling made it necessary to resort to the power conferred upon 
the tribunal to establish, by the authority of both governments, regula
tions for the preservation and protection of the fur seals, to which the 
treaty relates. In this new and untried field of experiment, much embar
rassment was found in conflicting interests of an important character, and 
yet more difficulty in the uncertainty as to the facts upon which regula
tions could be based that would be at once just to those interests and 
would afford to the fur seals proper preservation and protection.

“ The United States will fully understand and appreciate those diffi
culties and will accept the final award as the best possible result under 
existing conditions. A very large measure of protection is secured by the 
regulations adopted by the tribunal to the Alaskan herd of fur seals; and 
the virtual repression of the use of firearms in pelagic sealing is an earnest 
and wise guaranty that those common interests may be pursued without 
putting in serious peril the peace of the two countries.

“ It is a great pleasure to the arbitrators appointed on the part of the 
United States that they can bear the highest testimony to the ability, 
integrity, patience, industry, and judicial impartiality of their colleagues 
in this tribunal.

“ Our labors have been arduous and protracted, but have been attended 
with uniform courtesy and good feeling on the part of all the members of 
the tribunal.

“We hope for still broader and better results from the foundations we . 
have laid in this new field of international agreements.

“To the president of the tribunal we owe a debt that we gratefully 
acknowledge, that he has so patiently and with such distinguished ability 
discharged the difficult duties of his position.

“The agents of the respective governments have prepared, at great 
expense of labor and with unusual skill and industry, every available 
fact that would throw any light upon the matters in controversy, and the 
counsel have dealt with the great masses of evidence so prepared with 
that marked ability for .which they have become renowned upon other 
occasions. Conscious of having done all we could to reach conclusions 
that are just and will be salutary, we close our labors in the hope that 
they will be acceptable to all nations.”
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The president said that he cheerfully accepted the mission 
to transmit to tlie President of the French Republic and to 
Mr. Develle the thanks of the members of the tribunal.

He thanked personally Lord Hannen and Senator Morgan 
for the sentiments which they had expressed concerning him
self.

He then announced that the tribunal had closed its labors,
m , . , and at 12 m. the tribunal adjourned sine die.Text of the Award. °

The text of the award was as follows:

u Sentence du Tribunal $ Arbitrage Gonstitue en vertu du Traite 
conelu d Washington, le 29 fevrier 1892, entre les Etats-Unis 
WAmerique et Sa Majeste la Beine du Boyaume- Uni de Grande- 
Bretagne et dJIrlande.
“Attendu que, par un Traite entre les fitats-Unis d’Amerique 

et la Grande-Bretagne, signe a Washington le 29 fevrier 1892, 
et dont les ratifications par les Gouvernements des deux Pays 
ont 6t6 echangees a Londres le 7 mai 1892, il a ete, entre autres 
stipulations, convenu et regie que les difierends qui avaient 
surgi entre le Gouvernement des fitats-Unis d’Ain&rique et le 
Gouvernement de Sa Majeste Britannique, au sujet des droits 
de iuridiction des fitats-Unis dans les eaux de la mer de Beh
ring, et aussi relativement a la preservation des phoques a 
fourrure habitant ou frequentant ladite mer et aux droits des 
citoyens et des sujets des deux Pays en ce qui concerne la 
capture des phoques a fourrure se trouvant dans lesdites eaux 
ou les frequentant, seraient sounds a un Tribunal d’Arbitrage 
compose de sept Arbitres, qui seraient nommes de la maniere 
suivante, savoir: deux Arbitres seraient dSsignes par le Pre
sident des fitats-Unisj deux Arbitres seraient designes par Sa 
Majeste Britannique; Son Excellence le President de la Be- 
publique Fran§aise serait prie, d’un commun accord, par les 
Hautes Parties contractantes de designer un Arbitre; Sa Ma
jeste le Koi d’ltalie serait prie de la meme maniere de designer 
un Arbitre; Sa Majest6 le Boi de Su&de et de Norvege serait 
prie de la meme maniere de designer un Arbitre: les sept 
Arbitres ainsi nommes devant etre des jurisconsuites d’une 
reputation distinguee dans leurs pays respectifs, et les 
sances auxquelles lenr designation serait remise devant etre 
priees de choisir, autant que possible, des juriscon suites sachant 
la langue anglaise; .

uEt attendu qu’il a ete pareillement convenu, par Particle II 
dudit Traite, que les Arbitres se reuniraient a Paris dans les 
vingt jours qui suivraient la remise de contre-memoires men- 
tionues a Particle IV, qufils examineraient et d^cideraient avec 
impartialite et soin les questions qui leur 6taient ou qui leur 
seraient soumises dans les conditions prevues par ledit Traite, 
de la part des Gouvernements des fitats-Unis et de Sa Majeste
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Britanuique respectivement, et que toutes les questions ex
aminees par le Tribunal, y compris la sentence finale, seraient 
decidees par les Arbitres a la majorite absolue des voix:

“Et attendu que, par Particle VI dudit Traite, il a ete 
pareillement convenu ce qui suit:

“ ‘ En vue de la decision des questions soumises aux Arbitres, 
il est entendu que les cinq points suivants leur seront soumis, 
afin que leur sentence comprenne une decision distincte sur 
chacun desdits cinq points, savoir:

“‘1. Quelle juridiction exclusive dans la mer aujourd’hui 
connue sous le nmn de mer de Behring et quels droits exclusifs 
sur les pecheries de phoques dans cette mer la Bussie a-t-elle 
affirmes et exerces avant et jusqu’a Pepoque de la cession de 
PAlaska aux Etats-Unis*? ’

“‘2. Jusqu’a quel point la revendication de ces droits de 
juridiction en ce qui concerne les pecheries de phoques a-t-elle 
ete reconnue et concedee par la Grande-Bretagne*?

“‘3. L’espace de mer aujourd’hui connu sous le nom de mer 
de Behring etait il compris dans l’expression Ocean Pacifique, 
telle qu’elle a ete employee dans le texte du Traite con cl u en 
1825 entre la Grande-Bretagne et la Bussie, et quels droits, si 
droits il y avait, la Bussie a-t-elle possedes et exclusivement 
exerces dans la mer de Behring apres ledit Traite*?

u‘4. Tous les droits de la Bussie, en ce qui concerne la juri
diction et en ce qui concerne les pecheries de phoques, dans la 
partie de la mer de Behring qui s’etend k PEst de la limite 
maritime determinee par le Traite du 30 mars 1867 entre les 
Etats-Unis et la Bussie, ne sont ils pas integraleinent passes 
aux Etats-Unis en vertu de ce meme Traite*?

u ‘5. Les Etats-Unis ont-ils quelque droit, et, en cas d’affir- 
mative, quel droit ont-ils, soit a la protection, soit a la pro
priety des phoques a fourrure qui frequentent les lies appar- 
tenant aux Etats-Unis dans la mer de Behring, quand ces 
phoques se trouvent en dehors de la limite ordinaire de trois 
milles*?7

“Et attendu que, par Particle VII dudit Traite, il a 6t6 
pareillement convenu ce qui suit:

“ ‘ Si la decision des questions qui precedent, en ce qui con
cerne la juridiction exclusive des Etats-Unis, laisse les choses 
en tel etat que le concours de la Grande Bretagne soit neces- 
saire pour Petablissement de Beglements en vue de la protec
tion et de la preservation convenables des phoques a fourrure 
habitant ou fr6quentant la mer de Behring, les Arbitres auront 
a determiner quels Beglements communs sont necessaires, en 
dehors des limites de la juridiction des Gouvernements res- 
pectifs, et sur quelles eaux ces Beglements devraient svappli- 
quer. . .

“‘Les Hautes Parties contractantes s’engagent en outre a 
unir leurs efiorts pour obtenir Padhesion d’autres Puissances 
a ces Beglements’ ;

“ Et attendu que, par Particle VIII dudit Traite, aj)res avoir
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expose que les Hautes Parties contractantes n’avaient pu 
s’entendre sur une formule qui comprit la question des respon- 
sabilites a la charge de Pune d’elles, a raison des prejudices 
allegues avoir ete causes a l’autre, ou aux citoyens de l’autre, 
aPoccasion des reclamations presentees et soutenues par ladite 
Partie, et qu’elles ‘ desiraient que cette question secondaire ne 
suspendit ou ne retardat pas plus longtemps la production et 
la decision des questions principals,7 les Hautes Parties con
tractantes sont convenues que L chacune d’elles pourrait sou- 
mettre aux Arbitres toute question de fait irapliquee dans 
lesdites reclamations et demander une decision a cet egard, 
apres quoi la question de la responsabilite de chacun des deux 
Gouvernements a raison des faits etablis serait matiere a 
negotiations ulterieures7;

“Et attendu que le President des Etats-Unis d’Amerique a 
designe PHonorable John M. Harlan, Juge de la Cour Su
preme des Etats-Unis, et PHonorable John T. Morgan, S6na- 
teur des Etats-Unis, pour etre deux desdits Arbitres; que 
Sa Majeste Britannique a designe le Tres Honorable Lord 
Hannen et PHonorable Sir John Thompson, Ministre de la 
Justice et Attorney General pour le Canada, pour etre deux 
desdits Arbitres; que Son Excellence le President delaRepu- 
blique Frangaise a designe le Baron Alphonse de Courcel, 
Senateur, Ambassadeur de France, pour etre un desdits 
Arbitres; que Sa Majeste le Roi d’ltalie a design^ le Marquis 
Emilio Visconti Venosta, ancien Ministries Affaires etrangeres 
et Senateur du Royaume d’ltalie, pour etre un desditsArbitres, 
et que Sa Majeste le Roi de Sued*- et de Norvege a designe M. 
Gregers Gram, Ministre d’Etat, pour etre un desdits Arbitres;

“Et attendu que Nous susnommes, Arbitres designes et in- 
vestis de la maniere qui vient d’etre relatee, ayant accepte de 
prendre la charge de cet Arbitrage, et Nous etant dument 
reunis h Paris, avons precede avec impartiality et soin a 
Pexamen et a la decision de toutes les questions qui ont ete sou- 
mises h Nous, Arbitres susnommes, en vertu dudit Traite, ou a 
Nous presentees, au nom des Gouvernements des Etats-Unis 
et de Sa Majeste Britannique respectivement, de la maniere 
pry vue par ledit Traite;

“Nous Arbitres susnommes, ayant examine avec impartia
lity et soin lesdites questions, decidons et pronon9ons de meme, 
sur lesdites questions, par notre presente Sentence, de la ma
niere qui suit, a savoir:

“ En ce qui concerne les cinq points mentionnes dans Particle 
VI et sur chacun desquels notre jugement doit comprendre une 
decision distincte, Nous decidons et pronon^ons ce qui suit:

“ Sur le premier des cinq points susdits, Nous, Arbitres sus- 
nommes, le Baron de Courcel, le Juge Harlan, Lord Hannen, 
Sir John Thompson, le Marquis Visconti Venosta, et M. 
Gregers Gram, constituant la majority des Arbitres, decidons 
et pronongons ce qui suit:

“Par l’Ukasede 1821 la Russie a revendique des droits de
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juridiction, dans la mer connue aujourd’hui sous le nom de mer 
de Behring, jusqu’a la distance de cent milles italiens au large 
des cotes et lies lui appartenant; mais, au cours des negotia
tions qui ont abouti a la conclusion des Traites de 1824 avec 
les Etats-Unis et de 1825 a vec la Grande-Bretagne, elle a admis 
que sa juridiction dans ladite mer serait limitee a une portee de 
cannon de la cote; et il apparait que, depuis cette epoquejus
qu’a l’epoque de la cession de F Alaska aux Etats Unis, elle n’a 
jamais affirme en fait ni exerce aucune juridiction exclusive 
dans la mer de Behring, ni aucun droit exclusif sur les peche
ries de phoques a fourrure dans ladite mer, au dela des limites 
ordinaires des eaux territoriales.

u Sur le second des cinq points susdits, Nous, Arbitres sus
nommes, le Baron de Courcel, le Juge Harlan, Lord Hannen, 
Sir John Thompson, le Marquis Visconti Venosta, et M. 
Gregers Gram, constituant la majorite des Arbitres, decidons 
et pronon9ons que la Grande-Bretagne n’a reconnu ni concede 
a la Russie aucun droit a une juridiction exclusive sur les 
pecheries de phoques dans la mer de Behring, en dehors des 
eaux territoriales ordinaires.

u Sur le troisieme des cinq points susdits, et quant a la partie 
dudit troisieme point ou Nous est soumise la question de savoir 
si l’espace de mer aujourd’hui connu sous le nom de mer de 
Behring etait compris dans l’expression Ocean Pacijique telle 
qu’elle a ete employee dans le texte du Traite de 1825 entre la 
Grande Bretagne et la Russie, Nous, Arbitres susnommes, de
cidons et pronon^ons al’unauimite que l’espace de mer aujour
d’hui connu sous le nom de mer de Behring etait compris dans 
Fexpression Ocean Pacijique telle qu’elle a ete employee dans 
ledit Trait6.

u Et quant a la partie dudit troisieme point d’apres laquelle 
Nous avons a decider quels droits, si droits il y avait, la Russie 
a possed^s et exclusivement exerces apres ledit Traite de 1825, 
Nous, Arbitres susnommes, le Baron de Courcel, le Juge Har
lan, Lord Hannen, Sir John Thompson, le Marquis Visconti 
Venosta, et M. Gregers Gram, constituant la majorite des 
Arbitres, decidons et pronom^ons que la Bussie n’a possdde ni 
exerce apres le Traite de 1825, aucun droit exclusif de juridic
tion dans la mer de Behring ni aucun droit exclusif sur les 
pecheries de phoques dans cette mer, au dela de la limite ordi
naire des eaux territoriales.

“ Sur le quatrieme des cinq points susdits, Nous, Arbitres 
susnommes, decidons et pronon£ons a l’unanimite que tous les 
droits de la Russie, en ce qui concerne la juridiction et en ce 
qui concerne les pecheries de phoques, dans la partie de la mer 
de Behring qui s’etend a l’Est de la limite maritime determinee 
par le Traits du 30 mars 1867 entre les Stats Unis et la Russie, 
sont integralement passes aux Etats-Unis en vertu de ce meme 
Traits.

“ Sur le cinqui&me des cinq points susdits, Nous, Arbitres 
susnommes, le Baron de Courcel, Loid Hannen, Sir John 
Thompson, le Marquis Visconti Venosta, et M. Gregers Gram,
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constituant la majorite des Arbitres, decidons et pronon^ons 
que les fitats-Unis n’ont aucun droit de protection ou de 
propriety sur les phoques a fonrrure qui frequentent les lies 
appartenant aux ikats-Unis dans 'la mer de Behring, quand 
ces phoques se trouvent en dehors de la limite ordinaire de 
trois milles.

“ Et attendu que les decisions ci-dessus relatees, sur les ques
tions concern ant la juridiction exclusive des Etats-Unis men- 
tionnesdans Particle VI, laissent les choses en etat tel que le 
concours de la Grande Bretagne est necessaire pour Petablisse- 
ment de Reglements en vue de la protection et de la preser
vation convenables des phoques a fourrure habitant ou fre- 
quentant la mer de Behring, le Tribunal ayant ddcide a la 
majorite absolue des voix sur chacun des Articles des Regle
ments qui suivent, Nous, Arbitres susnommes, le Baron de 
Courcel, Lord Hannen, le Marquis Visconti Venosta, et M. 
Gregers Gram, donnant notre assentiment a Fenseinble des 
articles des Reglements qui suivent, et constituant la majorite 
absolue des Arbitres, decidons et pronon^ons, d’apres le mode 
present par le Traite, que les Reglements communs qui sui
vent, applicables en dehors des lirnites de la juridiction des 
Gouvernements respectifs, sont necessaires, et qu’ils doivent 
s’eteudre sur les eaux ci-apres determines.

‘‘Article 1.

“Les Gouvernements des Etats-Unis et de la Grande-Bre- 
tagne interdiront a leurs citoyens et sujets respectifs de tuer, 
l»rendre ou poursuivre, en tout temps et de quelque maniere 
que ce soit, les animaux communement appeles phoques a four
rure, dans une zone de soixante milles autour des lies Pribilov, 
en y comprenant les eaux terri tori ales.

“Les milles raentionnes dans le paragraphe precedent sont 
des. milles geographiques de soixante au degre de latitude.

“Article 2.

“Les deux Gouvernements interdiront a leurs citoyens et 
sujets respectifs de tuer, prendre ou poursuivre les phoques a 
fourrure, de quelque maniere que ce soit, pendant la saison 
s’etendant chaque annee du ler mai au 31 juillet inclusivement, 
sur la haute mer, dans la partie de Focean Paciiique, en y com
prenant la mer de Behring, qui est sise au Nord du 35e degre 
de latitude Nord, et a l’Est du 180e degre de longitude de 
Greenwich jusqu7 a sa rencontre avec la limite maritime decrite 
dans Particle l(r du Traite de 1867 entre les Etats Unis et la 
Russie, et ensuite a PEst de cette ligne jusqu’au detroit de 
Behring.

“Article 3.

“Pendant la periode de temps etr dans les eaux ou la peche 
des phoques a fourrure demeurera permise, les navires a voiles
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seront seuls adinis a Pexercer ou a s’associer aux operations de 
cette peche. Ils auront cependant la faculte de se faire assis- 
ter par des pirogues ou autres embarcations non pontees, mues 
par des pagaies, des rames ou des voiles, du genre de celles 
qui sont communement employees corame bateaux de peche.

“Article 4.

“ Tout navire a voiles autorise a se livrer a la peche des 
phoques a fourrure devra etre muni d’une licence speciale 
delivree a cet effet par son Gouvernement et devra porter un 
pavilion distinctif qui sera determine par ledit Gouvernement.

“Article 5.

“ Les patrons des navires engages dans la peche des phoques 
a fourrure devront mentionner exactement sur leurs livres de 
bord la date et le lieu de chaque operation de peche des 
phoques a fourrure, ainsi que le nombre et le sexe des plmques 
captures chaque jour. Ces mentions devront etre communi- 
quees par chacun des deux Gouvernements a Pautre a la fin de 
chaque saison de peche.

“Article 6.

“ L’emploi des filets, des armes a feu et des explosifs sera 
interdit dans la peche des phoques a fourrure. Cette restric
tion ne s’appliquera pas aux fusils de chasse, quand cette peche 
sera pratiquee en dehors de la mer de Behring et pendant la 
saison ou elle pourra etre legitimement exerc£e.

“Article 7.

“ Les deux Gouvernements prendront des mesures en vue de 
controler l’aptitude des hommes autorises a exercer la peche 
des phoques a fourrure; ces hommes devront etre reconnus 
aptes a manier avec une habilet£ suffisante les armes au moyen 
desquelles cette peche pourra etre faite.

“Article 8.

“Les Reglements contenus dans les precedents articles ne 
s’appliqueront pas aux Indiens habitant sur les cotes du terri- 
toire des Etats-Unis ou de la Grande Bretagne et pratiquant 
la peclie des phoques a fourrure dans des pirogues ou embar
cations non pontees, non transportees par cPautres navires, ni 
employees a Pusage de ceux-ci, mues exclusivement a Paide de 
pagaies, d’avirons ou de voiles, et manoeuvrees chacune par 
cinq personnes au plus, de la maniere jusqu’a present usitee 
par les Indiens; pourvu que ceux-ci ne soient pas engages au 
service d?autres personnes, et qu’alors qufils chassent ainsi
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dans des pirogues ou embarcatious non pontees, ils ne pour- 
suivent pas les phoques a fourrure, en dehors des eaux terri- 
toriales, en vertu d7engagements contractes pour la livraison 
des peaux a une person ne quelconque.

“ Cette exception iPaura pas pour effet de porter atteinte a 
la legislation nationale de Fun ou de Pautre des deux pays; 
elle ne s’etendra pas aux eaux de la mer de Behring, ni aux 
eaux des passes Aleoutienues.

“Aucune des dispositions qui precedent n7a pour objet de 
s’opposer a ce que les Indiens solent employes, coin me chas
seurs ou a tout autre titre, ainsi qu7ils Font etc jusqu’a present, 
sur des navires se livrant a la poursuite des phoques a fourrure.

“Article 9.

“Les Beglements communs etablis par les Articles prece
dents, en vue de la protection et de la preservation des phoques 
a fourrure, demeureront en vigueur jusqu’a ce qu’ils aient ete 
en tout ou partie abolis ou modifies par un accord entre les 
Gouvernements des Etats-Unis et de la Grande-Bretagne.

“Lesdits Beglements communs seront soumis tous les cinq 
ans a un nouvel examen, pour que les deux Gouvernements 
interesses se trouvent en mesure d’apprecier, a la lumiere 
de Pexperience acquise, s7il y a lien d7y apporter quelque 
modification.

“Etattendu que le Gouvernement de Sa Majeste Britan - 
nique a soumis au Tribunal d7 Arbitrage, par application de 
FArticle VIII dudit Traite, certaines questions de fait impli- 
quees dans les reclamations dont il est fait mention audit 
article VIII, et a soumis egalement a Nous, formant ledit Tri
bunal, un expose des faits dans les termes suivants:

“ ‘Conclusions de fait proposees par l’Agent de
la Grande-Bretagne, acceptiies par l’Agent des
Etats-Unis, qui en admet l7exactitude, et soumises
1 l’examen du Tribunal d’Arbitrage:

u ‘1. Que les diverses visites et saisies de navires ou de 
marchandises et les diverses arrestations de patrons et d7equi- 
pages, mentionnees dans l7Annexe au Memoire Britannique, 
pages 1 a 60 inclusivement, ont ete faites par autorite du Gou
vernement des Etats-Unis; les questions se rapportant ala 
valeur desdits navires ou de leur contenu, ensemble ou s6pare- 
ment, et la question de savoir si les navires designes dans 
PAnnexe au Memoire Britannique, ou certains d’entie eux, 
etaient, en totalite ou en partie, la propriety de citoyens des 
Etats-Unis, ont ete retirees et n7ont pas ete Pobjet de Pexamen 
du Tribunal, sous cette reserve que les Etats-Unis gardent le 
droit de souiever ces questions ou quelqu7une d7entre elles, 
s7ils le jugent a propos, dans toute negotiation ulterieure pou- 
vant engager la responsabilite du Gouvernement des Etats-
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Unis, en ce qni touche le payeinent des sommes mentionnees 
dans P Annexe au Memoire Britannique.

u 4 2. Que les susdites saisies, sauf en ce qui concerne le 
Pathfinder, saisi a Neah Bay, ont ete effectuees dans la mer de 
Behring, aux distances de la cote mentionnee au tableau ci- 
annexe, sous la lettre C;

u ‘3. Que lesdites visites et saisies de navires ont ete faites 
par des navires arm£s pour le service public des Etats-Unis, 
dont les commandants avaient refu, toutes les fois qu’ellesont 
eu lieu, du pouvoir executif du Gouvernement des Etats-Unis, 
des instructions dont un exemplaire est reproduit en copie ci- 
apres (annexe A), les autres exemplaires desdites instructions 
etant conformes a ce modele sur les points essentiels; que, dans 
toutes les occasions ou des poursuites entamees devant les 
Oours de district des Etats-Unis ont ete suivies de condainna 
tions, ces poursuites ont debute par le depot d’un acte d’ac- 
cusation, dont un modele est annexe ci dessous (annexe B), 
les actes d’accusation deposes dans les autres x>rocedures etant, 
en tous points essentiels, semblables a ce modele; que les actes 
ou delits, allegues comme motifs de ces visites et saisies, ont 
ete accomplis ou cornmis dans la mer de Behring, aux distances 
de la cote deja indiquees; que, dans tous les eas oil une con- 
damnation a ete prononcee, excepte ceux ou les navires ont 
ete relaches apres condamnation, la saisie a ete approuvee par 
le Gouvernement des Etats-Unis, et que, dans les cas oil les 
navires ont ete relaches. la saisie avait ete operee par autorite 
du Gouvernement des Etats-Unis; que les amendes et empri- 
sonnements susdits ont ete prononces a raison ^infractions 
aux lois nationales des Etats-Unis, infractions toute commises 
dans la mer de Behring, aux distances de la cote deja 
indiquees;

u 4 4. Que les differents ordres mentionnes dans l’annexe ci- 
jointe sous la lettre G, enjoignant a certains navires de quitter 
la mer de Behring ou de ne pas y entrer, ont etc donnes par 
des navires armes pour le service public des Etats-Unis, dont 
les commandants avaient, toutes les fois qu’ils ont donne ces 
ordres, des instructions conformes a celles mentionnees ci-des- 
sus, sous le n° 3, et que les navires qui ont regu ces injonctions 
etaient occupes a la chasse des phoques ou faisaient route pour 
entrependre cette chasse; et que cette fa§on de proceder a ete 
sanctionnee par le Gouvernement des Etats-Unis;

u i 5. Que les Cours de district des Etats-Unis, devant les- 
quelles des poursuites ont ete entamees ou suivies pour obtenir 
des condamnations contre les navires saisis dont il est fait 
mention dans PAnnexe au Memoire de la Grande-Bretagne, 
pages 1 a GO inclusivement, avaient tous droits de juridiction 
et pouvoirs appartenant aux Cours d’amiraute, y compris la 
juridiction de tribunaux de prises, mais que, dans chaque cas 
particulier, la sentence prononcee par la Cour s’appuyait sur 
les causes mentionnees dans Pacte d’aceusation.
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“‘Annexe A.
“‘[Traduction.]

“ ‘Departement du Tresor, cabinet du Secretaire.
. “ ‘ Washington, 21 avril 1886.

u ‘ Monsieur, comrae suite a une lettre du Ddpartement, en date de ce jour, 
vous enjoignant de vous diriger avec le vapeur du service des douanes 
Bear, place sous votre commandement, vers les lies aux phoques, vous etes 
par les presentes invest! de tous les pouvoirs ndcessaires pour assurer 
l’exdcution de la loi dont les terraes sont contenus dans la section 1956 des 
Statuts revises des Etats-Unis, etordrevous est donne de saisir toutnavire 
et d’arreter et livrer aux autorites compdtentes tout iudividu ou toutes 
personnes que vous trouveriez agissant en violation de la loi susmentionnde, 
apres qu’un avertisseinent suffisant leur aura dtd donne.

‘ Vous saisirez dgalement tous spiritueux et armes a feu que Ton cherche- 
rait a introduire dans le pays sans une permission en regie, en execution de 
la Section 1955 des Statuts revises et de la proclamation du President en 
date du 4 fevrier 1870.

“ * Respectueusement a vous.
“‘Signd: C. S. Fairchild,

“ ‘ Seer el air e par interim.
“ ‘Au capitaine M. A. Healy,

“ ‘ Commandant le vapeur du service des douanes Bear
a, San-Fran cisco (Californie).7

“ ‘Annexe B.
“‘[Traduction.]

“‘DEVANT LA COUR DE DISTRICT DES ETATS-UNIS POCR LE DISTRICT
D’ALASKA.

‘“SESSION (SPECIAL TERM) D’AOfrT 1886.

“ ‘ A FHonorable Lafayette Dawson, juge de ladite Cour de district.
“ ‘Le rdquisitoire a fin d'inforrnation par lequel M. D. Ball, Attorney des 

Etats-Unis pour le district d'Alaska, poursuivaut au nom des Etats-Unis 
et present ici devant la Cour, en sa personne, comme reprdsentant des 
Etats-Unis et en leur nom, contre lagodlette Thornton, ses agres, apparaux, 
embarcations, cargir.son et matdriel, et contre toutes personnes intervenant 
comme ayant des intdrdts engages dans ce navire, en poursuite a fin de 
confiscation, presente les allegations et declarations suivantes:

“ ‘Que Charles A. Abbey, olficier du service des douanes maritimes des 
Etats-Unis, charge Tune mission spdcialedans les eaux du district d;Alaska, 
antdrieurement au present jour, a savoir le ler aoilt 1886, dans les limites 
du territoire d’Alaska et dans ses eaux, et dans les limites du district civil 
et judiciaire T Alaska, a savoir dans Petendue des eaux de cette partie de 
la mer de Behring qui appartient audit district, dans des eaux navigables 
pour des navires venant de la haute mer et jaugeant 10 tonneaux ou au- 
dessus, a saisi le vaisseau ou navire commundment denomme goelette, le 
Thornton, ses agres, apparaux, embarcations, cargaison et materiel, lesquels 
dtaient la propriete Tune ou de plusieurs personnes inconnues dudit 
Attorney, et les a confisques au profits des Etats-Unis pour les causes 
ci-apres: . ^

“ ‘ Que ledit navire ou goelette a dtd trouvd se livrant h- la destruction 
des phoques a fourrure, dans les limites du territoire d?Alaska et de ses 
eaux., en violation des dispositions de la Section 1956 des statuts revisds 
des Etats Unis; .

‘“Et ledit Attorney ddclare que toutes les propositions ci-dessus enon- 
edes et chacune d;elles sont et dtaient vraies, et qTelles tombent sous la 
juridiction maritime et d’amirautd de cette Cour, et que, pour cette 
raison, et en exdcution des statuts des Etats-Unis dtablis et ddictds pour
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de tel8 cas, le navire on la goelette mentionnde et d^crite ci-dessus, jau- 
geant plus de 20 touueaux, ses agrcs, apparaux, em bar cations, cargaison et 
materiel out et sont confisqnes au profit des Etats-Unis, et que ladite 
goelette se tronve niaintenaut dans le district susdit.

‘“Ce pourquoi ledifc Attorney demande que l’honorable Cour de justice 
procede et a vise comme d’usage en cette affaire, et que toutes personnes 
ayant un interet dans ladite goelette ou navire soient citees par voie 
designation g^ndrale ou speeiale, afin de r6pondre aux propositions sus- 
enoncees, et que, a la suite de la procedure a ce necessaire, ledit navire ou 
goelette, ses agres, apparaux, embarcations, cargaison et materiel soient 
condamn^s pour ladite cause ou tout autre qu’il apparaitrait juste, par 
arret formel et ddcret de cette honorable Cour, et eonfisques au profit des- 
dits Etats-Unis, selon la forme des statuts desdits Etats-Unis, etablis et 
6dictes pour de tels cas.

“‘Signe: M. D. Ball,
. “ ‘Attorney des Dtats- Unis pour le district d’Alaska.’

‘“Annexe C.

“‘La table ci-dessons contient les noms des navires britanniques em
ployes a la chasse des phoques, qni ont ete saisis ou avertis par les croi- 
seurs du Service des Douanes des Etats-Unis, de 1886 a 1890, et la distance 
approximative de la terre oil ees saisies ont eu lieu. Ces distances sont 
iiuliquees, en ce qui concerne les navires Carolena, Thornton et Onward, 
d’apres le temoignage cLu Commandant Abbey, de la Marine des Etats- 
Unis (Voir 50- Congres, 2U session; Senat; Documents executifs, n° 106, 
pages 20, 30, 40). Elies sont indiquees, en ce qui concerne les navires Anna 
Beck, W. P. Sayward, Dolphin et (trace, d’apres le temoignage du capitaine 
Shepard, de la Marine du Trfsor d- s Etats-Unis (Lirre Bleu, Etats-Unis, 
n° 2, 1890, pages 80-82.—Voir: Appendice au Memoire britannique, 
volume III).’

Norn du navire. Date de la saisie.

Carolena. 
Thornton 
Onward..

ler aofit 1886 
Br aofit 1886 
2 aofit 1886..

Favourite 2 aofit 1886.
Anna Beck............
VV. F. Sayward----
Dolphin.................
Grace....................
Alfred Adams......
Ada.......................

2 juillet 1887 .
9 juillet 1887 . 
12 juillet 1887 
17 juillet 1887
10 aofit 1887.. 
25 aofit 1887..

Triumph 4 aofit 1887.
J nanita.................
Pathfinder.............
Triumph...............
Black Diamond__
Lily.......................
Ariel.....................
Kate......................
Minnie..................
Pathfinder.............

31 juillet 1889.......
20 juillet 1889 .......
11 juillet 1889 ___|

11 juillet 1889 .......
6 aout 1889...........
30 juillet 1889___j
13 aofit 1889.........{
15 juillet 1889.......
27 mars 1890 ........

Distance approximative de terre au 
moment de la saisie.

Navire des 
Etats-Unis 
qui a fait 
la saisie.

75 milles. 
70 milles. 
115 milles.
Averti par le Corwin, a peu pres j

dans la memo position que l’On- ;
ward. |

66 milles............................................ j
59 milles............................................ ;
40 milles............................................ !
96 milles..........................................
62 milles...........................................
15 milles.............................. ............
Averti par le Kush de lie pas entrer 

dans la mer do Behring.
66 milles...........................................
50 milles...........................................
Averti par le Kush d’avoir h quit

ter la mer de Behring.—Position 
au moment de Divertissement: (?)

35 milles...........................................
66 milles............................................
Averti par le Kush d avoir & quit

ter la mer de Behring.
Averti par le Kush d’avoir & quit

ter la mer de Behring.
65 milles............................................
Saisi dans la baie de 2s eali (1)

Corwin.
Idem.
Idem.

Kush.
Idem.
Idem.
Idem.
Idem.
Bear.

Kush.
Idem.

Idem.
Idem,

Idem. 
Corwin.

C) La baie de Neah est situee dans l’Etat de Washington, et le Pathfinder y a et6 saisi, 
du chef de d6Jits commis par lui dans la mer de Behring l’annee pr^cedente. Ce b&ti- 
ment fut relfich6 deux jours plus tard.
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“Etattendu que le Gouvernement de Sa Majest6 Britan- 
pique a demande a Nous, Arbitres susnomm^s, de decider sur 
lesdites questions de fait, telles qu’elles resultent de l’expose 
susmentionn^; que l’Agent et les Oonseils du Gouvernement 
des Etats-Unis ont, en notre presence et s’adressant a Nous, 
declare que ledit expose des faits etait confirme par les depo
sitions des temoins, et quails s’etaient mis d’accord avec PAgent 
et les Conseils de Sa Majest6 Britannique pour s’en remettre a 
Nous Arbitres de dire et prononcer veritable, en tant que nous 
le jugerions a propos, ledit expose des faits;

“Nous, Arbitres susnommes, disons et pronongons a l’una- 
nimite que lesdits faits, tels qu’ils se trouvent dans ledit expose, 
sont veritables.

“Et attendu que toutes et chacune des questions qui ont 
6t6 examinees par le Tribunal ont ete decidees a la majority 
absolue des voix,

“Nous, le Baron de Courcel, Lord Hannen, le Juge Harlan, 
Sir John Thompson, le Senateur Morgan, le Marquis Visconti 
Venosta et M. Gregers Gram, etant entendu que les Arbitres 
qui se sont trouves en minorite sur certaines questions ne retir- 
ent pas leurs votes, declarons que le present acte contient la 
decision finale et la Sentence ecrite du Tribunal, conformement 
aux prescriptions du Traite.

“Fait en double a Paris, et signe par Nous, le quinzieme 
jour d’aout de Pann^e 1893.

“Alph. de Courcel.
“John M. Harlan.
“John T. Morgan.

. “ Hannen.
“Jno S D Thompson.
“Visconti Venosta.
“ G. Gram.??

“ [English version.]
^Award of the Tribunal of Arbitration constituted under the 

Treaty concluded at Washington, the 29th of February 1892, 
between the United States of America and Her Majesty the 
Queen of the United Kingdom of Great Britain and Ireland.

“ Whereas by a Treaty between the United States of America 
and Great Britain, signed at Washington, February 29, 1892, 
the ratifications of which by the Governments of the two 
Countries were exchanged at London ou May the 7th, 1892, it 
was. amongst other things, agreed and concluded that the 
questions which had arisen between the Government of the 
United States of America and the Government of Her Britan
nic Majesty, concerning the jurisdictional rights of the United 
States in the waters of Behring’s Sea, and concerning also the 
preservation of the fur-seal in or habitually resorting to the said 
sea. and the rights of the citizens and subjects of either 

5627------60
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Country as regards the taking of fur seals in or habitually 
resorting to the said waters, should be submitted to a Tribunal 
of Arbitration to be composed of seven Arbitrators, who should 
be appointed in the following manner, that is to say: two 
should be named by the President of the United States; two 
should be named by Her Britannic Majesty; His Excellency 
the President of the French Republic should be jointly 
requested by the High Contracting Parties to name one; His 
Majesty the King of Italy should be so requested to name one; 
His Majesty the King of Sweden and Norway should be so 
requested to name one; the seven Arbitrators to be so named 
should be jurists of distinguished reputation in their respec
tive Countries, and the selecting Powers should be requested 
to choose, if possible, jurists who are acquainted with the 
English language; .

“And whereas it was further agreed by article II of the said 
Treaty that the Arbitrators should meet at Paris within twenty 
days after the delivery of the Counter-Cases mentioned in arti
cle IV, and should proceed impartially and carefully to examine 
and decide the questions which had been or should be laid 
before them as in the said Treaty provided on the part of the 
Governments of the United States and of Her Britannic Maj
esty respectively, and that all questions considered by the Tri
bunal, including the final decision, should be determined by a 
majority of all the Arbitrators;

“And whereas by article YI of the said Treaty, it was fur
ther provided as follows: 4In deciding the matters submitted 
to the said Arbitrators, it is agreed that the following five 
points shall be submitted to them in order that their award 
shall embrace a distinct decision upon each of said five points, 
to wit:

Uil. What exclusive jurisdiction in the sea now known as 
the Behring’s Sea, and what exclusive rights in the seal fish
eries therein, did Russia assert and exercise prior and up to 
the time of the cession of Alaska to the United States'? .

Ui2. How far were these claims of jurisdiction as to the seal 
fisheries recognized and conceded by Great Britain!

“ 43. Was the body of water now known as the Behring’s Sea 
included in the phrase Pacific Ocean, as used in the Treaty of 
1825 between Great Britain and Russia; and what rights, if 
any, in the Behring’s Sea were held and exclusively exercised 
by Russia after said Treaty!

“4 4. Hid not all the rights of Russia as to jurisdiction and 
as to the seal fisheries in Behring’s Sea east of the water 
boundary, in the Treaty between the United States and Russia 
of the 30th of March 1867, pass unimpaired to the United States 
under that Treaty! .

44 4 5. Has the United States any right, and if so, what right 
of protection or property in the fur-seals frequenting the islands 
of the United States in Behring Sea when such seals are found 
outside the ordinary three-mile limit!’



“And whereas, by article YII of the said Treaty, it was 
further agreed as follows :

“ 4 If the determination of the foregoing questions as to the 
exclusive jurisdiction of the United States shall leave the sub
ject in such position that the concurrence of Great Britain is 
necessary to the establishment of Regulations for the proper 
protection and preservation of the fur-seal in, or habitually 
resorting to, the Behring Sea, the Arbitrators shall then deter 
mine what concurrent Regulations, outside the jurisdictional 
limits of the respective Governments, are necessary, and over 
what waters such Regulations should extend;

44 ‘ The High Contracting Parties furthermore agree to cooper
ate in securing the adhesion of other Powers to such Regula
tions; ’

44And whereas, by article VIII of the said Treaty, after 
reciting that the High Contracting Parties had found them
selves unable to agree upon a reference which should include 
the question of the liability of each for the injuries alleged to 
have been sustained by the other, or by its citizens, in con
nection with the claims presented and urged by it, and that 
4 they were solicitous that this subordinate question should not 
interrupt or longer delay the submission and determination of 
the main questions,’ the High Contracting Parties agreed 
that 4 either of them might submit to the Arbitrators any 
question of fact involved in said claims and ask for a finding 
thereon, the question of the liability of either Government 
upon the facts found, to be the subject of further negotiation;’

“And whereas the President of the United States of Amer
ica named the Honourable John M. Harlan, Justice of the 
Supreme Court of the United States, and the Honourable 
John T. Morgan, Senator of the United States, to be two of 
the said Arbitrators, and Her Britannic Majesty named the 
Right Honourable Lord Hannen and the Honourable Sir John 
Thompson, Minister of Justice and Attorney General for 
Canada, to be two of the said Arbitrators, and His Excellency 
the President of the French Republic named the Baron de 
Courcel, Senator, Ambassador of France, to be one of the 
said Arbitrators, and His Majesty the King of Italy named 
the Marquis Emilio Visconti Venosta, former Minister of For
eign Affairs and Senator of the Kingdom of Italy, to be one of 
the said Arbitrators, and His Majesty the King of Sweden 
and Norway named Mr. Gregers Gram, Minister of State, to 
be one of the said Arbitrators;

44And whereas We, the said Arbitrators, so named and 
appointed, having taken upon ourselves the burden of the said 
arbitration, and having duly met at Paris, proceeded impar
tially and carefully to examine and decide all the questions 
submitted to us the said Arbitrators, under the said Treaty, 
or laid before us as provided in the said Treaty on the part of 
the Governments of Her Britannic Majesty and the United 
States respectively;

FUR SEAL ARBITRATION. 947
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“ How we, tlie said Arbitrators, having impartially and care
fully examined the said questions, do in like manner by this 
our Award decide and determine the said questions in manner 
following, that is to say, we decide and determine as to the 
five points mentioned in article VI as to which our Award is 
to embrace a distinct decision upon each of them:

“As to the first of the said five points, We, the said Baron 
de Courcel, Mr. Justice Harlan, Lord Hannen, Sir John Thomp
son, Marquis Visconti Venosta and Mr. Gregers Gram, being a 
majority of the said Arbitrators, do decide and determine as
follows: .

“By the Ukase of 1821, Russia claimed jurisdiction m the 
sea now known as the Behring’s Sea, to the extent of 100 
Italian miles from the coasts and islands belonging to her, 
but, in the course of the negotiations which led to the conclu
sion of the Treaties of 1824 with the United States and of 1825 
with Great Britain, Russia admitted that her jurisdiction in 
the said sea should be restricted to the reach of cannon shot 
from shore, and it appears that, from that time up to the time 
of the cession of Alaska to the United States, Russia never 
asserted in fact or exercised any exclusive jurisdiction in Beh
ring’s Sea or any exclusive rights in the seal fisheries therein 
beyond the ordinary limits of territorial waters.

“As to the second of the said five points, We, the said Baron 
de Courcel, Mr. Justice Harlan, Lord Hannen, Sir John Thomp
son, Marquis Visconti Venosta and Mr. Gregers Gram, being a 
majority of the said Arbitrators, do decide and determine that 
Great Britain did not recognize or concede any claim, upon 
the part of Russia, to exclusive jurisdiction as to the seal 
fisheries in Behring Sea, outside of ordinary territorial waters.

“As to the third of the said five points, as to so much thereof 
as requires us to decide whether the body of water now known 
as the Behring Sea was included in the phrase ‘ Pacific Ocean’ 
as used in the Treaty of 1825 between Great Britain and Rus
sia, We, the said Arbitrators, do unanimously decide and deter
mine that the body of water now known as the Behring Sea 
was included in the phrase ‘ Pacific Ocean ’ as used in the said
Treaty. .

“And as to so much of the said third point as requires us 
to decide what rights, if any, in the Behring Sea were held 
and exclusively exercised by Russia after the said Treaty of 
1825, We, the said Baron de Courcel, Mr. Justice Harlan, Lord 
Hannen, Sir John Thompson, Marquis Visconti Venosta and 
Mr. Gregers Gram, being a majority of the said Arbitrators, 
do decide and determine that no exclusive rights of jurisdiction 
in Behring Sea and no exclusive rights as to the seal fisheries 
therein, were held or exercised by Russia outside of ordinary 
territorial waters after the Treaty of 1825.

“As to the fourth of the said five points, We, the said Arbi
trators, do unanimously decide and determine that all the rights 
of Russia as to jurisdiction and as to the seal fisheries in
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Behring Sea, east of the water boundary, in the Treaty between 
the United States and Russia of the 30w March 1867, did pass 
unimpaired to the United under the said Treaty.

u As to the fifth of the said five points, We, the said Baron 
de Courcel, Lord Hannen, Sir John Thompson, Marquis Vis 
conti Venosta and Mr. Gregers Gram, being a majority of the 
said arbitrators, do decide and determine that the United 
States has not any right of protection or property in the fur- 
seals frequenting the islands of the United States in Behring 
Sea, when such seals are found outside the ordinary three-mile 
limit. •

“ And whereas the aforesaid determination of the foregoing 
questions as to the exclusive jurisdiction of the United States 
mentioned in Article VI leaves the subject in such a position 
that the concurrence of Great Britain is necessary to the 
establishment of Regulations for the proper protection and pres
ervation of the far seal in or habitually resorting to the Beh
ring Sea, the Tribunal having decided by a majority as to each 
Article of the following Regulations, We, the said Baron de 
Courcel, Lord Hannen, Marquis Visconti Venosta and Mr. 
Gregers Gram, assenting to the whole of the nine Articles of 
the following Regulations, and being a majority of the said 
Arbitrators, do decide and determine in the mode provided by 
the Treaty, that the following concurrent Regulations outside 
the jurisdictional limits of the respective Governments are 
necessary and that they should extend over the waters herein
after mentioned, that is to say:

“ Article 1.
“The Governments of the United States and of Great 

Britain shall forbid their citizens and subjects respectively 
to kill, capture or pursue at any time and in any manner 
whatever, the animals commonly called fur seals, within a 
zone of sixty miles around the Pribilov Islands, inclusive of 
the territorial waters.

“The miles mentioned in the preceding paragranh are geo
graphical miles, of sixty to a degree of latitude. ‘

“Article 2.

“The two Governments shall forbid their citizens and sub
jects respectively to kill, capture or pursue, in any manner 
whatever, during the season extending, each year, from the 1st 
of May to the 31st of July, both inclusive, the fur seals on the 
high sea, in the part of the Pacific Ocean, inclusive of the 
Behring sea, which is situated to the North of the 35th degree 
of North latitude, and eastward of the 180th degree of longi
tude from Greenwich till it strikes the water boundary de
scribed in Article 1 of the Treaty of 1867 between the United 
States and Russia, and folio-wing that line up to Behring 
straits.
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“Article 3.

“ During the period of time and in the waters in which the 
fur seal fishing is allowed, only sailing vessels shall be per
mitted to carry on or take part in fur-seal fishing operations. 
They will however be at liberty to avail themselves of the use 
of such canoes or undecked boats, propelled by paddles, oars, 
or sails, as are in common use as fishing boats.

“Article 4. .

“ Each sailing vessel authorised to fish for fur seals must be 
provided with a special license issued for that purpose by its 
Government and shall be required to carry a distinguishing 
flag to be prescribed by its Government.

“Article 5.

“ The masters of the vessels engaged in fur seal fishing shall 
enter accurately in their official log book the date and place of 
each fur seal fishing operation, and also the number and sex 
of the seals captured upon each day. These entries shall be 
communicated by each of the two Governments to the other 
at the end of each fishing season.

“Article 6.

“ The use of nets, fire arms and explosives shall be forbidden 
in the fur seal fishing. This restriction shall not apply to shot 
guns when such fishing takes place outside of Behring’s sea, 
during the season when it may be lawfully carried on.

“Article 7.

“The two Governments shall take measures to control the 
fitness of the men authorized to engage in fur seal fishing; 
these men shall have been proved fit to handle with sufficient 
skill the weapons by means of which this fishing may be car
ried on.

“Article 8.

“The regulations contained in the preceding articles shall 
not apply to Indians dwelling on the coasts of the territory of 
the United States or of Great Britain, and carrying on fur 
seal fishing in canoes or undecked boats not transported by 
or used in connection with other vessels and propelled wholly 
by paddles, oars or sails and manned by not more than five 
persons each in the way hitherto practised by the Indians, pro
vided such Indians are not in the employment of other persons
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and provided that, when so hunting in canoes or undecked 
boats, they shall not hunt fur seals outside of territorial 
waters under contract for the delivery of the skins to any 
person.

“This exemption shall not be construed to affect the Munic
ipal law of either country, nor shall it extend to the waters 
of Behring Sea or the waters of .the Aleutian Passes.

“Nothing herein contained is intended to interfere with the 
employment of Indians as hunters or otherwise in connection 
with fur sealing vessels as heretofore.

“Article 9.

“The concurrent regulations hereby determined with a 
view to the protection and preservation of the fur seals, shall 
remain in force until they have been, in whole or in part, 
abolished or modified by common agreement between the 
Governments of the United States and of Great Britain.

“The said concurrent regulations shall be submitted every 
five years to a new examination, so as to enable both interested 
Governments to consider whether, in the light of past experi
ence, there is occasion for any modification thereof.

“And whereas the Government of Her Britannic Majesty 
did submit to the Tribunal of Arbitration by article VIII of 
the said Treaty certain questions of fact involved in the claims 
referred to in the said article VIII, and did also submit to us, 
the said Tribunal, a statement of the said facts, as follows, that 
is to say:

“‘Findings of fact proposed by the Agent of Great 
Britain and agreed to as proved by the Agent for 
the United States, and submitted to the Tribunal 
of Arbitration for its consideration.
“‘1. That the several searches and seizures, whether of 

ships or goods, and the several arrests of masters and crews, 
respectively mentioned in the Schedule to the British Case, 
pages 1 to 60 inclusive, were made by the authority of the 
United States Government. The questions as to the value of 
the said vessels or their contents or either of them, and the 
question as to whether the vessels mentioned in the Schedule 
to the British Case, or any of them, were wholly or in part the 
actual property of citizens of the United States, have been 
withdrawn from and have not been considered by the Tribunal, 
it being understood that it is open to the United States to raise 
these questions or any of them, if they think fit, in any future 
negotiations as to the liability of the United States Govern
ment to pay the amounts mentioned in the Schedule to the 
British Case;

<u2. That the seizures aforesaid, with the exception of the
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“Pathfinder” seized at Neah-Bay, were made in Behring Sea 
at the distances from shore mentioned in the Schedule annexed 
hereto marked “0;”

ut3. That the said several searches and seizures of vessels 
were made by public armed vessels of the United States, the 
commanders of which had, at the several times when they were 
made, from the Executive Department of the Government of the 
United States, instructions, a copy of one of which is annexed 
hereto, marked “A” and that the others were, in all substan
tial respects, the same: that in all the instances in which pro
ceedings were had in the District Courts of the United States 
resulting in condemnation, such proceedings were begun by 
the filing of libels, a copy of one of which is annexed hereto, 
marked “B ”, and that the libels in the other proceedings were 
in all substantial respects the same: that the alleged acts or 
offences for which said several searches and seizures were made 
were in each case done or committed in Behring Sea at the 
distances from shore aforesaid; and that in each case in which 
sentence of condemnation was passed, except in those cases 
when the vessels were released after condemnation, the seizure 
was adopted by the Government of the United States: and in 
those cases in which the vessels were released the seizure was 
made by the authority of the United States; that the said 
fines and imprisonments were for alleged breaches of the mu
nicipal laws of the United States, which alleged breaches were 
wholly committed in Behring Sea at the distances from the 
shore aforesaid;

u 4 4. That the several orders mentioned in the Schedule an
nexed hereto and marked UC” warning vessels to leave or not 
to enter Behring Sea were made by public armed vessels of 
the United States the commanders of which had, at the several 
times when they were given, like instructions as mentioned in 
finding 3, and that the vessels so warned were engaged in seal
ing or prosecuting voyages for that purpose, and that such 
action was adopted by the Government of the United States;

“ L 5. That the District courts of the United States in which 
any proceedings were had or taken for the purpose of con
demning any vessel seized as mentioned in the Schedule to 
the Case of Great Britain, pages 1 to 60, inclusive, had all the 
jurisdiction and powers of Courts ot Admiralty, including the 
prize jurisdiction, but that in each case the sentence pro
nounced by the Court was based upon the grounds set forth in 
the libel. ’

" 'Annex A.

“' Treasury Department, Office of the Secretary.
“ ' Washington, April 21, 1896.

"'Sir, .
" 'Referring to Department letter of this date, directing yon to proceed 

with the revenue-steamer Bear, under your command, to the seal Islands, 
etc., you are hereby clothed with full power to enforce the law contained
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in the provisions of Section 1956 of the United States^ Revised Statutes, and 
directed to seize all vessels and arrest and deliver to the proper authorities 
any or all persons whom you may detect violating the law referred to, 
after due notice shall have been given. ■

“ ‘You will also seize any liquors or fire-arms atlempted to be introduced 
into the country without proper permit, under the provisions of Section 
1955 of the Revised Statutes, and the Proclamation of the President dated 
4th February, 1870.

“‘ Respectfully yours,
“(Signed: C. S. Fairchild.

“ (Acting Secretary.
“ ‘ Captain M. A. Healy,

“ ‘Commanding revenue-steamer Bear, San-Francisco, California.’

“‘ANNEX B.

“ ‘IN THE DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT OF
ALASKA.

‘“AUG-UST SPECIAL TERM, 1886.

“ ‘To the Honourable Lafayette Dawson, Judge of said District Court:
“ ‘The libel of information of M. D. Ball, Attorney for the United States 

for the District of Alaska, who prosecutes on behalf of said United States, 
and being present here in Court in his proper person, in the name and on 
behalf of the said United States, against the schooner Thornton, her tackle, 
apparel, boats, cargo, and furniture, and against all persons intervening 
for their interest therein, in a cause of forfeiture, alleges and informs as 
follows:

“ ‘That Charles A. Abbej^, an officer in the Revenue Marine Service of 
the United States, and on special duty in the waters of the district of 
Alaska, heretofore, to wit, on the 1st day of August, 1886, within the limits 
of Alaska Territory, and in the waters thereof, and within the civil and 
judicial district of Alaska, to wit, within the waters of that portion of 
Behring sea belonging to the said district, on waters navigable from the 
sea by vessels of 10 or more tons burden, seized the ship or vessel com
monly called a schooner, the Thornton, her tackle, apparel, boats, cargo, 
and furniture, being the property of some person or persons to the said 
Attorney unknown, as forfeited to the United States, for the following 
causes:

“ ‘That the said vessel dr schooner was found engaged in killing fur- 
seal within the limits of Alaska Territory, and in the waters thereof, in 
violation of section 1956 of the Revised Statutes of the United States.

“ ‘And the said Attorney saith that all and singular the premises are 
and were true, and within the Admiralty and maritime jurisdiction of 
this Court, and that by reason thereof, and by force of the Statutes of the 
United States in such cases made and provided, the afore mentioned and 
described schooner or vessel, being a vessel of over 20 tons burden, her 
tackle, apparel, boats, cargo, and furniture, became and are forfeited to 
the use of the said United States, and that said schooner is now within 
the district aforesaid.

“ ‘Wherefore the said Attorney prays the usual process and monition of 
this honourable Court issue in this behalf, and that all persons interested 
in the before-mentioned an.d described schooner or vessel may be cited in 
genera] and special to answer the premises, and all due proceedings being 
had, that the said schooner or vessel, her tackle, apparel, boats, cargo, 
and furniture may, for the cause aforesaid, and others appearing, be con
demned by the definite sentence and decree of this honourable Court, as 
forfeited to the use of the said United States, according to the form of 
the Statute of the said United States in such cases made and provided.

“‘Signed: M. D. Ball.
“ ‘ United States District Attorney for the District of Alaska.
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“ 'Annex C.

“'The following table shows the names of the British sealing-vessels 
seized or warned by United States revenue cruizeis 1886-1890, and the 
approximate distance from land when seized. The distances assigned in 
the cases of the Carolena, Thornton and Onward are on the authority of 
U. S. Naval Commander Abbey (see 50™ Congress, 2:ld Session, Senate Exec
utive Documents N° 106, pp. 20, 30, 40). The distances assigned in the 
cases of the Anna Beck, W. P. Sayward, DoZp/?btand Grace are on the author
ity of Captain Shepard U. S. R. M. (Blue Booh, United States N° 2, 1890.— 
pp. 80-82. See Appendix, vol. III).'

Name of vessel.

Carolena.................
Thornton...............
Onward..................
Favourite...............
Anna Beck............
W. P. Sayward.......
Dolphin................
Grace....................
Alfred Adams.......
Ada.......................
Triumph................
Juanita..................
Pathfinder.............
Triumph................
Biacit Diamond----
Lily.......................
Kate.......................
Minnie..................
Pathfinder.............

Date of seizure.

August 1 1886.......
August 11886.......
August 21886.......
August 2 1886----1
July 2 1887.............:
July 9 1887.............!
July 12 1887.......... j
July 17 1887..........
August 10 1887---- j
August 251887---- j
August 4 1887---- |j
July 31 1889........... 1
July 29 1889..........
July 11 1889......... {
July 11 1889..........
August 6 1889.......
July 301889..........
August 13 1889....
July 151889..........
March 27 1890.......

Approximate distance from land 
when seized.

United 
States ves
sel making 

seizure.

75 miles.................................................................... Corwin.
70 miles ............................................ Corwin.
115 miles............................................ Corwm.
Warned by Corwin in about same 

position as Onward.
66 miles.............................................. Rush.
59 miles.. -- -- ........__................... Rush.
40 miles ............................................ Rush.
96 miles ............................ Rush..
62 miles.............................................. Rush.
15 miles ........................................... Bear.
Warned by Bush not to enter Beh

ring Sea.
66 miles.................................................................... Rush.
50 m lifts . _. _____ Rush.
Ordered out of Behring Sea by Rush.

(?) As to position when warned.
35 miles..................................................................... Rush.
66 miles .... ....................... Rush.
Ordered out of Behrin g Sea by Rush. 
Ditto .......................................................................
65 miles.............................................- Rush.
Seized in Neah Bay p). Corwin.

(i) Neah Bay is in the State of Washington, and the Pathfinder was seized there on 
charges made against her in the Behring Sea in the previous year. She was released two 
days later.

“And whereas the Government of Her Britannic Majesty 
did ask the said Arbitrators to find the said facts as set forth 
in the said statement, and whereas the Agent and Counsel for 
the United States Government thereupon in our presence in
formed us that the said statement of facts was sustained by the 
evidence, and that they had agreed with the Agent and Coun
sel for Her Britannic Majesty that We, the Arbitrators, if we 
should think fit so to do might find the said statement of facts 
to be true.

“How, We, the said Arbitrators, do unanimously find the 
facts as set forth in the said statement to be true.

“And whereas each and every question which has been 
considered by the Tribunal has been determined by a majority 
of all the Arbitrators;

“Now We, Baron de Courcel, Lord Hannen, Mr. Justice 
Harlan, Sir John Thompson, Senator Morgan, the Marquis 
Visconti Venosta and Mr. Gregers Gram, the respective
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minorities not withdrawing their votes, do declare this to 
be the final Decision and Award in writing of this Tribunal 
in accordance with the Treaty.

“Made in duplicate at Paris and signed by us the fifteenth 
day of August in the year 1893.

“And We do certify this English Version thereof to be true 
and accurate.

“Alph. de Courcel.
“John M. Harlan.
“John T. Morgan.
“Hannen.
“Jno S D Thompson.
“Visconti Venosta.
“G. Gram.”.

“ Declarations faites par le^ Tribunal WArbitrage et Presentees 
aux Gouvernements des JEtats-JJnis et de la Grande-Bretagne 
pour Etre Prises en Consideration par ces Gouvernements.

“T.

“Les Arbitres declarent que les Reglements communs tels 
qu’ils sont etablis par le Tribunal d? Arbitrage, en vertu de 
Particle VII du Traite du 29 fevrier 1892, n’etant applicables 
que sur la haute mer, devront, dans leur pensee, etre completes 
par d’autres Reglements applicables dans les limites de la 
souverainete de chacune des deux Puissances interessees et 
qui devront etre fixes par elles d’uu commun accord.

“II.

“ Vu l’6tat critique auquel il parait constant que la race des 
phoques a fourrure se trouve actuellement reduite par suite de 
circonstances incompletement eclaircies, les Arbitres croient 
devoir recommander aux deux Gouvernements de se concerter 
en vue ddnterdire toute destruction de phoques a fourrure, 
taut sur terre que sur mer, pendant une periode de deux ou 
trois ans, ou d7une annee au moins, sauf telles exceptions que 
les deux Gouvernements pourraient trouver a propos d7ad- 
mettre.

“Si cette mesure donnait de bons r^sultats, elle pourrait 
etre appliquee de nouveau, a certains intervalles, suivant les 
circonstances.

“ III.

. “Les Arbitres declarent en outre que, dans leur pensee, 
Pex£cution des reglements etablis par le Tribunal d’Arbitrage 
devra etre assume par un ensemble de stipulations et de 
mesures qu?il appartiendra aux deux Puissances d’arrefier, et
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que le Tribunal doit s?en remettre en consequence a ces deux 
Puissances pour rendre effectifs les reglements etablis par lui. 

“Fait et signe a Paris, le 15 aout 1893.
“Alph. De Courcel. 
“John M. Harlan. 
“John T. Morgan. 

uJJapprouve les declarations I. et III.
“Hannen.

uBapprouve les declarations I. et III.
“Jno S D Thompson. 
“Visconti Venosta. 
“G. Gram.”

“ [English version.]

“Declarations made by the Tribunal of Arbitration and Referred 
to the Governments of the United States and Great Britain 
for their consideration.

“I.

“The Arbitrators declare tliat the concurrent Regulations, 
as determined upon by the Tribunal of Arbitration, by virtue 
of article VII of the Treaty of the 29th of February 1892, being 
applicable to the high sea only, should, in their opinion, be 
supplemented by other Regulations applicable within the lim
its of the sovereignty of each of the two Powers interested and 
to be settled by their common agreement.

“II.

“In view of the critical condition to which it appears cer
tain that the race of fur-seals is now reduced in consequence 
of circumstances not fully known, the Arbitrators think fit to 
recommend both Governments to come to au understanding 
in order to prohibit any killing of fur-seals, either on land or 
at sea, for a period of two or three years, or at least one year, 
subject to such exceptions as the two Governments might 
think proper to admit of.

“Such a measure might be recurred to at occasional inter
vals if found beneficial.

“III.

“ The Arbitrators declare moreover that, in their opinion, the 
carrying out of the Regulations determined upon by the Tri
bunal of Arbitration, should be assured by a system of stipu
lations and measures to be enacted by the two Powers; and 
that the Tribunal must, in consequence, leave it to the two 
Powers to decide upon the means for giving effect to the Reg
ulations determined upon by it.
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“We do certify this English version to be true and accurate 
and have signed the same at Paris this 15th day of August
1893.

“Alph de Courcel. 
“John M. Harlan.

UI approve declarations I. and III.
“Hannen.

UI approve declarations I. and III.
“Jno S D Thompson. 
“John T. Morgan. 
“Visconti Venosta. 
“G. Gram.”

The Result of the 
Award.

On the various questions of right submitted 
to the tribunal its decision was against the 
United States; but to anyone who has read 

the foregoing pages it must be evident that this result was not 
due to any lack of ability or of effort on the part of the Ameri
can agent and counsel. It must be equally evident that it was 
due to certain historical and legal antecedents, among which 
we may mention the following:

1. That when the first seizures were reported in 1886 the 
Department of State not only possessed no information con
cerning them, but was unable to give any explanation of them; 
and that when the circumstances of the seizures were ascer
tained, even though the full judicial record had not then been 
received, the vessels were ordered to be released.1

2. That the court in Alaska, in condemning the vessels and 
punishing their masters and crews, proceeded on a doctrine of 
mare clausum, which the United States had never asserted 
and which the government afterwards disavowed.2

3. That the treaty ceding Alaska to the United States did 
not purport to convey the waters of Behring Sea, but in terms 
conveyed only “the territory and dominion” of Bussia “on the 
continent of America and in the adjacent islands,” and drew 
a water boundary so as to effect a transfer of the islands, many 
of them nameless, which lay in the intervening seas.3

4. That the ukase of 1821, which contained the only dis
tinctive claim of mare clausum ever put forward by Bussia, 
did not assume to treat the whole of Behring Sea as a close 
sea, but only to exclude foreign vessels from coming within one

1 Supra, 772, 773.
2 Supra, 797.
3 Supra, 763.
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hundred Italian miles of the coast, from the fifty-first parallel 
of north latitude to Behring Straits, without discrimination as 
to localities.1

5. That against this ukase both the United States and Great 
Britain protested; and that by the treaties of 1824 and 1825 
Bussia agreed not to interfere with their citizens or subjects 
either in navigating or in fishing in “any part” of the Pacific 
Ocean, thus abandoning the exclusive jurisdictional claim an
nounced in the ukase.2

6. That it was declared in the diplomatic correspondence 
that if the phrase “ Pacific Ocean,” as used in those treaties, 
included Behring Sea, the United States had “no well-grounded 
complaint” against Great Britain3; and that it was unani
mously found by the arbitrators that the phrase Pacific Ocean 
did include Behring Sea.

7. That while the tribunal, by six voices to one, found that 
there was no evidence to substantiate the supposition that 
Bussia had asserted exceptional claims as to the fur seals, there 
was affirmative evidence that she had not done so in recent 
years.4

8. That it was admitted that no municipal law of the United 
States had treated the species, individually or collectively, as 
the subject of property and protection on the high seas.5

9. That it was also admitted by the representatives of the 
United States that, for the claim of property and protection on 
the high seas, there was no precise precedent in international 
law, though it was strongly maintained that the claim was 
justified by analogies.6

10. That the effort to support this claim was embarrassed by 
its relation to the subject of visitation and search on the high 
seas.7

The question of regulations stood on different grounds. It

1 Supra, 756.
* Supra, 760, 762.
s Supra,, 796.
4 Supra, 823-826, 914.
5 Supra, 857.
® Supra, 844, 862, 918, 934.
7 Supra, 842, 843, 845, 898, 902. “They [the neutral arbitrators] were con

fronted with a question novel in its facts and with a claim on the part of 
the United States which to them seemed in conflict with the accepted doc
trine of the freedom of the seas.” (Final Report of the Agent of the United 
States, 10.)
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had, as we have seen, been agreed that if the determination 
should be against the United States on questions of exclusive 
jurisdiction the tribunal should “then determine what concur
rent regulations outside the jurisdictional limits of the respec
tive governments are necessary, and over what waters such 
regulations should extend.” In regard to the regulations 
adopted by the tribunal, the agent of the United States said:1

“The regulations as finally framed and promulgated are the 
result of an honest and conscientious effort on the part of the 
neutral arbitrators to do all they conceived fmssible and neces
sary for the protection and preservation of the seal herd con
sistent with their decision on the fifth point.2 These regulations 
go further than the provisions which our government has pro
posed in the past, but it is to be observed that later investiga
tions have revealed perils to which the seals are exposed not 
then known. It is to be hoped that the regulations when put 
in operation will realize the best expectations of the tribunal. 
Much depends on the manner in which they are enforced. It 
is not to be doubted that both governments, in deference to 
the expressed directions of the tribunal and to their own 
obligations, will adopt all necessary legislation and rules to 
give them full force and effect. If the recommendation made 
by the tribunal for a complete cessation of taking seals both 
on land and at sea for a few years be adopted, I shall look for 
satisfactory results from the operation of the regulations.”3

By an act of February 21, 1893,4 it was provided that when
ever the Government of the United States should conclude an 
effective international arrangement for the protection of the fur 
seals in the north Pacific Ocean, by agreement with any other 
power or as the result of the pending arbitration, the laws of the 
United States for the protection of the fur seals and other fur
bearing animals within the limits of Alaska and in the waters 
thereof should by a proclamation of the President be extended 
over all that portion of the Pacific Ocean included in such in
ternational arrangement. The result of the arbitration having

1 Final Report of the Agent of the United States, Fur Seal Arbitration,
I. 11.

3 Supra, 801.
3The expenses of the United States in the arbitration amounted to 

$224,514.39. (H. Ex. Doc. 306,53 Cong. 3 sess.) By an act of March 2,
1895, the Comptroller was directed to allow the disbursements made by 
the disbursing officers of the United States. (28 Stats, at L. 843.)

For a review of the arbitration by Mr. Foster, the agent of the United 
States, see the North American Review for December, 1895 (CLXI.) 693.

427 Stats, at L. 472.
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rendered this act inappropriate, an act was approved April G, 
1894, for executing the regulations of the Paris tribunal, and 
a similar act was passed in Great Britain.1 No agreement for 
the temporary suspension of sealing was effected.

The damages claimed by Great Britain as 
Damages. growing out of the controversy amounted to 

$542,169.26, without interest, which was de
manded at the rate of 7 per cent. On August 21, 1894, Mr. 
Gresham, Secretary of State, offered, as the result of a some
what extended negotiation, the sum of $425,000 in full and 
final settlement of all claims, u subject to the action of Con. 
gress on the question of appropriating the money.” “The 
President,” said Mr. Gresham, “can only undertake to submit 
the matter to Congress at the beginning of its session in De
cember next, with a recommendation that the money be appro
priated and made immediately available for the purpose above 
expressed, and if at anytime before the appropriation is made 
your [the British] government shall desire, it is understood 
that the negotiations on which we have for some time been 
engaged for the establishment of a mixed commission will be 
renewed.” The offer was accepted by Sir Julian Pauncefote 
on these terms.2 At the ensuing session Congress did not 
appropriate the money, and the negotiations for a mixed com
mission were renewed.

On February 8, 1896, a convention was concluded at Wash
ington by Mr. Olney, Secretary of State, and Sir Julian 
Pauncefote for the appointment of two commissioners, one by 
the United States and the other by Great Britain, to meet and 
sit at Victoria, and also, if either commissioner should formally 
so request, to sit at San Francisco for the purpose of deter
mining the claims for damages. The convention includes by 
designation the cases of the Wanderer (1887-1889), Winifred 
(1891), Henrietta (1892), and Oscar and Hattie (1892), in addi
tion to the cases mentioned in the findings of fact of the Paris 
tribunal.

Any cases in which the commissioners may be unable to agree 
are to be referred to an umpire to be appointed by the two 
governments, or, if they disagree, by the President of Swit
zerland.

5 28 Stats, at L. 52; S. Ex. Doc, 67, 53 Cong. 3 sess.; For. Rel. 1894, 
App. 1, pp. 107-233.

2H. Ex. Doc. 132, 53 Cong. 3 sess.
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The commissioners under this convention have been duly 
appointed, the commissioner on the part of the United States 
being the Hon. William L. Putnam, a judge of the United States 
Circuit Court of Appeals, and on the part of Great Britain the 
Hon. George Edwin King, a judge of the Supreme Court of the 
Dominion of Canada. Various sessions have been held. 
Counsel before the commission are: On the part of the United 
States, the Hon. Don M. Dickinson, senior counsel; Messrs. 
Bobert Lansing, junior counsel, and Charles B. Warren, asso
ciate counsel; on the part of Great Britain, Messrs. Frederic 
Peters, Q. C., senior counsel; Frederic L. Beique, Q. C., asso
ciate counsel; Ernest V. Bod well, junior counsel and agent, 
and Sir Charles Tupper, Q. C., associate counsel. The secre
tary of the commission is Mr. Chandler P. Anderson, of New 
York City. The clerks to the commission are Messrs. Beuel 
Small, Thomas B. E. Mclnnes, J. C. Clay, and Thomas P. 
Owens.1

1 It is proper to state that the form “Behring” instead of “Bering,” in 
referring to the sea of that name, has been employed in this chapter merely 
for the sake of uniformity, the form “Behring” having been used in many 
official and historical documents which the present writer deemed it to be 
his duty to quote without any alteration whatever.

5627------ 61



CHAPTER XVIII.

QUESTION OF A PERMANENT TREATY OP ARBI
TRATION BETWEEN THE UNITED STATES AND
GREAT BRITAIN.

The present volume, in which a history is given of the arbi
trations between the United States and Great Britain, may 
fitly be closed by a review of the recent negotiations between 
the two countries for a general and permanent treaty of arbi
tration.

The Senate of the United States on February 14,1890, and 
the House of Representatives on April 3, 1890, adopted the 
following concurrent resolution:

“Resolved by the Senate (the House of Representatives concur
ring), That the President be and is hereby requested to invite 
from time to time, as fit occasions may arise, negotiations with 
any government with which the United States has or may 
have diplomatic relations, to the end that any differences or 
disputes arising between the two governments which cannot 
be adjusted by diplomatic agency may be referred to arbitra
tion, and be peaceably adjusted by such means.”

The British House of Commons on July 16,1893, adopted the 
following resolution:

“ Resolved, That this House has learnt with satisfaction that 
both Houses of the United States Congress have, by resolu
tion, requested the President to invite from time to time, as fit 
occasions may arise, negotiations with any government with 
which the United States have or may have diplomatic relations, 
to the end that any differences or disputes arising. between 
the two governments which cannot be adjusted by diplomatic 
agency may be referred to arbitration and peaceably adjusted 
by such means; and that this House, cordially sympathizing 
with the purpose in view, expresses the hope that Her Maj
esty’s Government will lend their ready cooperation to the Gov- 
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eminent of the United States upon the basis of the foregoing 
resolution.”1 * * * * *

As the result of these expressions of opinion, communica
tions were exchanged between the two governments in regard 
to the conclusion of a permanent treaty of arbitration, the 
negotiations being at first conducted by Mr. Gresham, Sec
retary of State of the United States, and Sir Julian Paunce
fote, British ambassador at Washington. From the spring of 
1895 till March 1896, however, the consideration of the sub
ject was suspended; but on the 5th of that month Lord Salis
bury, referring to the prior negotiations, addressed to Sir 
Julian Pauncefote an instruction in which the discussion was 
renewed. The correspondence which then ensued resulted in 
the conclusion on January 11, 1897, of a treaty. The follow
ing documents, beginning with Lord Salisbury’s instruction of 
March 5, 1896, exhibit the history of the subject:

Lord Salisbury to Sir Julian Pauncefote.

No. 65.] Foreign Office, March 5, 1896.
Sir: In the spring of last year communications were ex

changed between Your Excellency and the late Mr. Gresham 
upon the establishment of a system of international arbitration 
for the adjustment of disputes between the two Governments. 
Circumstances, to which it is unnecessary to refer, prevented 
the further consideration of the question at that time.

But it has again been brought into prominence by the con
troversy which has arisen upon the Venezuelan boundary. 
Without touching upon the matters raised by that dispute, it 
appears to me that the occasion is favorable for renewing 
the general discussion upon a subject in which both nations 
feel a strong interest, without having been able up to this time 
to arrive at a common ground of agreement. The obstacle 
which has separated them has been the difficulty of deciding 
how far the undertaking to refer all matters in dispute is to 
be carried. On both sides it is admitted that some exceptions 
must be made. Neither Government is willing to accept arbi
tration upon issues in which the national honor or integrity is

1 Blue Book, “United States, No. 12 (1893).77 President Cleveland re
ferred to this resolution of the House of Commons in his annual message
to Congress of December 4,1893, saying: “It affords me signal pleasure to
lay this parliamentary resolution before the Congress, and to express my
sincere gratification that the sentiment of two great and kindred nations
is thus authoritatively manifested in favor of the rational and peaceable
settlement of international quarrels by honorable resort to arbitration/7
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involved. But in the wide region that lies within this bound
ary the United States desire to go further than Great Britain.

For the view entertained by Her Majesty’s Government there 
is this consideration to be pleaded, that a system of arbitration 
is an entirely novel arrangement, and, therefore, the conditions 
under which it should be adopted are not likely to be ascer
tained antecedently. The limits ultimately adopted must be 
determined by experiment. In the interests of the idea and 
of the pacific results which are expected from it, it would be 
wise to commence with a modest beginning, and not to hazard 
the success of the principle by adventuring it upon doubtful 
ground. The suggestion in the heads of treaty which I have 
inclosed to Your Excellency will give an opportunity for ob
serving more closely the working of the machinery, leaving it 
entirely open to the contracting parties, upon favorable expe
rience, to extend its application further, and to bring under its 
action controversies to which for the present it can only be 
applied in a tentative manner and to a limited extent.

Cases that arise between states belong to one of two classes. 
They may be private disputes in respect to which the state is 
representing its own subjects as individuals; or they may be 
issues which concern the state itself considered as a whole. A 
claim for an indemnity or for damages belongs generally to the 
first class; a claim to territory or sovereign rights belongs to 
the second. For the first class of differences the suitability of 
international arbitration may be admitted without reserve. It 
is exactly analogous to private arbitration, and there is no 
objection to the one that would not apply equally to the other. 
There is nothing in cases of this class which would make it 
difficult to find capable and impartial arbitrators. But the 
other class of disputes stands on a different footing. They 
concern the state in its collective capacity, and all the mem
bers of each state and all other states who wish it well are 
interested in the issue of the litigation. If the matter in con
troversy is important, so that defeat is a serious blow to the 
credit or the power of the litigant who is worsted, that inter
est becomes a more or less keen partisanship. According to 
their sympathies, men wish for the victory of one side or 
another.

Such conflicting sympathies interfere most formidably with 
the choice of an impartial arbitrator. It would be too invidious 
to specify the various forms of bias by which, in any important 
controversy between two great powers, the other members of 
the commonwealth of nations are visibly affected. In the 
existing condition of international sentiment, each great power 
could point to nations whose admission to any jury by whom 
its interests were to be tried, it would be bound to challenge; 
and in a litigation between two great powers the rival chal
lenges would pretty well exhaust the catalogue of the nations 
from whom competent and suitable arbiters could be drawn. 
It would be easy, but scarcely decorous, to illustrate this state
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ment by examples. They will occur to anyone’s mind who 
attempts to construct a panel of nations, capable of providing 
competent arbitrators, and will consider how many of them 
would command equal confidence from any two litigating 
powers.

This is the difficulty which stands in the way of unrestricted 
arbitration. By whatever plan the tribunal is selected, the end 
of it must be that issues in which the litigant states are most 
deeply interested will be decided by the vote of one man, and 
that man a foreigner. He has no jury to find his facts; he has 
no court of appeal to correct his law; and he is sure to be cred
ited, justly or not, with a leaning to one litigant or the other. 
Nations can not afford to run such a risk in deciding contro
versies by which tbeir national position may be affected or a 
number of their fellow-subjects transferred to a foreign rule.

The plan which is suggested in the appended draft treaty 
would give a court of appeal from the single voice of the for
eign j udge. It would not be competent for it to alter or reverse 
the umpire’s decision, but, if his judgment were not confirmed 
by the stipulated majority, it would not stand. The court 
would possess the highest guaranty for impartiality which a 
court belonging to the two litigating nations could possess. 
Its operation in arresting a faulty or doubtful judgment would 
make it possible to refer great issues to arbitration without the 
risk of a disastrous miscarriage of justice.

I am aware that to the warmer advocates of arbitration this 
plan will seem unsatisfying and imperfect. But I believe that 
it offers an opportunity of making a substantial advance, which 
a more ambitious arrangement would be unable to secure; and 
if, under its operation, experience should teach us that our 
apprehensions as to the danger of reposing an unlimited con
fidence in this kind of tribunal are unfounded, it will be easy, 
by dropping precautions that will have become unnecessary, 
to accept and establish the idea of arbitration in its most devel
oped form.

I beg that you will read this despatch and the appended draft 
treaty to the Secretary of State and leave him a copy if he 
desires it.

[Enclosure.]

HEADS OF A TREATY FOR ARBITRATION IN CERTAIN CASES.

1. Her Britannic Majesty and the President of the United States shall 
each appoint two or more permanent judicial officers for the purposes of 
this treaty; and onvthe appearance of any difference between the two 
Powers, which, in the judgment of either of them, can not be settled by 
negotiation, each of them shall designate one of the said officers as arbi
trator; and the two arbitrators shall hear and determine any matter 
referred to them in accordance with this treaty.

2. Before entering on such arbitration, the arbitrators shall select an 
umpire, by whom any question upon which they disagree, whether inter
locutory or final, shall be decided. The decision of such umpire upon any



966 INTERNATIONAL ARBITRATIONS.

interlocutory question shall be binding upon the arbitrators. The deter
mination of the arbitrators, or, if they disagree, the decision of the umpire, 
shall be the award upon the matters referred.

3. Complaints made by the nationals of one Power against the officers 
of the other; all pecuniary claims or groups of claims, amounting to not 
more than £ 100,000, made on either Power by the nationals of the other, 
whether based on an alleged right by treaty or agreement or otherwise; 
all claims for damages or indemnity under the said amount; all ques
tions affecting diplomatic or consular privileges; all alleged rights of 
fishery, access, navigation, or commercial privilege, and all questions 
referred by special agreement between the two parties, shall be referred 
to arbitration in accordance with this treaty, and the award thereon shall 
be final.

4. Any difference in respect to a question of fact, or of international law, 
involving the territory, territorial rights, sovereignty, or jurisdiction of 
either Power, or any pecuniary claim or group of claims of any kind, in
volving a sum larger thau £100,000, shall be referred to arbitration under 
this treaty. But if in any such case, within three months after the award 
has been reported, either Power protests that such award is erroneous in 
respect to some issue of fact, or some issue of international law, the award 
shall be reviewed by a court composed of three of the judges of the 
Supreme Court of Great Britain and three of the judges of the Supreme 
Court of the United States; and if the said court shall determine, after 
hearing the case, by a majority of not less than five to one, that the said 
issue has been rightly determined, the award shall stand and be final; but 
in default of such determination it shall not be valid. If no protest is 
entered by either Power against the award within the time limited, it shall 
be final.

5. Any difference which, in the judgment of either Power, materially 
affects its honor or the integrity of its territory, shall not be referred to 
arbitration under this treaty except by special agreement.

6. Any difference whatever, by agreement between the two Powers, may 
be referred for decision by arbitration, as herein provided, with the stipu
lation that, unless accepted by both Powers, the decision shall not be valid.

The time and place of their meeting, and all arrangements for the hear
ing, and all questions of procedure, shall be decided by the arbitrators or 
by the umpire, if need be.

Mr. Olney to Sir Julian Pauncefote. *

No. 365.] Department of State,
Washington, April 11, 1896.

Excellency : I have the honor to acknowledge the receipt, 
at your hands, of the copy of Lord Salisbury’s despatch of 
March 5,1896. His Lordship, after recurring to the negotia
tions of last year between himself and the late Secretary 
Gresham for the establishment of a general system of arbitra
tion of disputes between the two Governments, and after in 
terms excluding from consideration the Venezuelan.boundary 
dispute, expresses the opinion that the time is favorable for 
renewing discussion upon the subject. He thereupon proceeds 
to make a most interesting contribution to such discussion, 
which he concludes by submitting the draft of a proposed 
treaty, a copy of which, for convenience of reference, is annexed 
to this communication.

It is proper to state at the outset that these proposals of 
Her Majesty’s Prime Minister are welcomed by the President
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with the keenest appreciation of their value and of the enlight
ened and progressive spirit which animates them. So far as 
they manifest a desire that the two great English-speaking 
peoples of the world shall remain in perpetual peace, he fully 
reciprocates that desire on behalf of the Government and peo
ple of the United States. To himself personally nothing could 
bring greater satisfaction than to be instrumental in the 
accomplishment of an end so beneficent.

If Lord Salisbury’s draft had stopped with article 3? no crit
icism could have been made either of the arbitral machinery 
provided or of the arbitral subjects enumerated, except that 
the latter seem to be so cautiously restricted as hardly to cover 
other than controversies which, as between civilized states, 
could almost never endanger their peaceful relations. But 
article 3, as well as article 4, is apparently qualified by the 
provisions of article 5, since the national honor may sometimes 
be involved even in a claim for indemnity to an individual. 
Further, the arbitral machinery provided by article 4 is open 
to serious objection as not securing an end of the controversy 
unless an award is concurred in by at least five out of the six 
appellate arbiters. In calling attention to these features of 
the scheme as largely restricting its value, I am directed by 
the President to propose as a substitute for articles 4 and 5 the 
following:

IV. Arbitration under this treaty shall also be obligatory in respect of 
air questions now pending or hereafter arising, involving territorial rights, 
boundaries, sovereignty, or jurisdiction, or any pecuniary claim or group 
of claims aggregating a sum larger than £100,000, and in respect of all 
controversies not in this treaty specially described: Provided, however, that 
either the Congress of the United States, on the one hand, or the Parlia
ment of Great Britain, on the other, at any time before the arbitral tribu
nal shall have convened for the consideration of any particular subject- 
matter, may by act or resolution declaring such particular subject-matter 
to involve the national honor or integrity, withdraw the same from the 
operation of this treaty: And provided, further, that if a controversy shall 
arise when either the Congress of the United States or the Parliament of 
Great Britain shall not be in session, and such controversy shall be deemed 
by Her Britannic Majesty’s Government or by that of the United States, 
acting through the President, to be of such nature that the international 
honor or integrity may be involved, such difference or controversy shall 
not be submitted to arbitration under this treaty until the Congress and 
the Parliament shall have had opportunity to take action thereon.

In the case of controversies provided for by this article, the award shall 
be final if concurred in by all the arbitrators. If assented to by amajority 
only, the award shall be final unless one of the parties, within three 
months from its promulgation, shall protest in writing to the other that 
the award is erroneous in respect of some issue of fact or of law. In 
every such case, the award shall be reviewed by a court composed of three 
of the judges of the Supreme Court of Great Britain and three of the judges 
of the Supreme Court of the United States, who, before entering upon 
their duties, shall agree upon three learned and impartial jurists to be 
added to said court in case they shall be equally divided upon the award 
to be made. To said court there shall be submitted a record in full of all 
the proceedings of the original arbitral tribunal, which record, as part 
thereof, shall include the evidence adduced to such tribunal. Thereupon 
the said court shall proceed to consider said award upon said record, and 
may either affirm the same or make such other award as the,principles of



968 INTERNATIONAL ARBITRATIONS.

law applicable to the facts appearing by said record shall warrant and 
require; and the award so affirmed or so rendered by said court, whether 
unanimously or by a majority vote, shall be final. If, however, the court 
shall be equally divided upon the subject of the award to be made, the 
three jurists agreed upon as hereinbefore provided shall be added to the 
said court; and the award of the court so constituted, whether rendered 
unanimously or by a majority vote, shall be final.

The considerations which, in the opinion of the President, 
render the foregoing amendments of Lord Salisbury’s scheme 
most desirable and perhaps indispensable may be briefly stated.

1. The scheme, as thus amended, makes all disputes prima 
facie arbitrable.

Each, as it may arise, will go before the arbitral tribunal 
unless affirmative action by the Congress or by the Parliament 
displaces the jurisdiction.

2. The scheme, as amended, puts where they belong the 
right and power to decide whether an international claim is of 
such nature and importance as not to be arbitrable, and as to 
demand assertion, if need be, by force of arms.

The Administration in authority when a serious interna
tional controversy arises must, in the nature of things, be 
often exposed to influences not wholly favorable to an impar
tial consideration of the nature of that controversy.

It may always be more or less controlled by personal predi
lections and prejudices inherent in the controversy or arising 
in its progress, while considerations connected with party 
success or failure are factors not likely to be wholly eliminated 
m determining upon a particular course of action.

It is liable to decide in haste—to view the honor of the 
country as not distinguishable from the good of its party—and 
to act without the advantage of a full discussion of the sub
ject in all its aspects by party opponents as well as by party 
friends.

On the other hand, if the issue between war and arbitration 
be left to the supreme legislative tribunal of the country—to 
Congress on the one hand or Parliament on the other—there 
will be ample time for deliberation and for full investigation 
and debate of the subject in all its bearings, while it is in the 
face of such an issue and of all its responsibilities that mere 
party interests are most likely to be subordinated to those of 
the country at large.

A more conclusive consideration in this connection, however, 
remains to be stated. It is that, if war and not arbitration is 
to be evoked in settlement of an international controversy, the 
direct representatives of the people, at whose cost and suffer
ing the war must be carried on, should properly be charged 
with the responsibility of making it.

3. The scheme, as amended, changes the arbitration ma
chinery provided by article 4 of Lord Salisbury’s draft in 
important particulars.

In the first place, the award of the original tribunal of arbi
tration, if the arbiters are unanimous, is to be final, and the
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appellate tribunal is to give its decision in view of the record 
and proceedings (including any evidence adduced) of such 
original tribunal. It is hardly consistent with any reasonable 
theory of arbitration that an award concurred in by the arbiter 
of the defeated country should be appealable by that country. 
It is obvious, too, that the parties may properly be required to 
present all their facts and evidence to the original tribunal. 
Otherwise, and if the award is appealable in any event, the 
original tribunal might as well be dispensed with, since each 
party will be sure to make its real contest before the appellate 
tribunal alone.

In the second place, by the scheme as amended an award is 
the result of each arbitration, so that the controversy is finally 
ended. Under the draft as proposed, on the other hand, there 
will be an award only in the rare cases in which the six appel
late arbiters favor it either unanimously or by a majority of 
five to one. Such an arrangement, it is believed, would be 
dangerous and rather mischievous than salutary in its opera
tion. In all the cases in which the arbitrators were equally 
divided, or stood four to two, public feeling in each country 
would have been aroused by the protracted discussions and 
proceedings, and the chances of a peaceful outcome would be 
rather prejudiced than promoted. That would be the almost 
certain result in cases in which the arbiters stood four to two, 
and in which one judge of the highest court of his country 
had found himself compelled to give his vote in favor of the 
other country.

It is a possibility to be noted that the party defeated and 
disappointed by the award of the original tribunal, in a case 
where the stake is large and the public feeling intense, might 
find itself under irresistible temptation to make all subsequent 
proceedings purely farcical by making sure, before their selec
tion, of the sentiments of two at least of the appellate arbiters.

It is submitted that precaution becomes excessive when the 
entire arbitration proceedings are made abortive unless the 
tribunal of six judges reaches an award by a majority of at 
least five to one. If they stand four to two—which means 
that at least one judge of the highest court of his country 
believes that country’s claim to be ill founded—it is hardly 
reasonable to insist that the result should not be accepted and 
made effective.

It is believed, also, that there can be no arbitration, in the 
true sense, without a final award, and that it may be better to 
leave controversies to the usual inodes of settlement than to 
enter upon proceedings which are arbitral only in name and 
which are likely to have no other result than to excite and 
exasperate public feeling in both countries.

It is objected by Lord Salisbury that to insist upon the final
ity of an award upon the controversies described in article 4 
is to enable a single foreign jurist to decide matters of great 
international consequence.
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But, under article 4 as amended, the members added to the 
appellate tribunal need not be foreigners, and, if foreigners and 
they control the result, it must be by the votes of at least two 
of them.

It may be pointed out, too, that if bias on the part of foreign 
jurists is feared, the United States, being without alliances 
with any of the countries of Europe, is certainly not the party 
to expect any advantage from that source. Great Britain 
could at least not fail to know in what quarters friendliness 
or unfriendliness might be looked for.

It is believed that the risks anticipated from the powers 
given to a foreign j urist as arbiter or umpire under article 4 
as amended, if not purely imaginary, may be easily exagger
ated. Before the foreign jurist could act, the questions in 
dispute would have been thoroughly canvassed and decided, 
once at least, and perhaps twice; so that the risks in question 
may fairly be regarded as reduced to a minimum.

Finally, to insist upon an arbitration scheme so constructed 
that miscarriages of justice can never occur is to insist upon 
the unattainable, and is equivalent to a relinquishment alto
gether of the effort in behalf of a general system of international 
arbitration. An approximation to truth—results which, on 
the average and in the long run, conform to right and justice— 
is all that the “lot of humanity” permits us to expect from 
any plan. Hot to surround an arbitration plan with all rea
sonably practicable safeguards against failures of justice would 
undoubtedly be the height of unwisdom. But beyond that, 
human skill and intelligence are without avail, while for actual 
results dependence must be placed upon the patient hearing 
and deliberate decision of a tribunal whose proceedings will 
attract the close attention and careful scrutiny of the civilized 
world. It may be conceded that a general arbitration scheme 
not perfected through repeated arbitration experiments entails 
the risks of erroneous awards. But in this, as in human affairs 
generally, there is but a choice between evils, and the non
existence of any arbitration scheme entails the far greater 
risks of controversies which should be .arbitrated being settled 
by the sword. It would seem to be the part of wisdom, there
fore, to establish the principle of general arbitration even at 
the risk of the development of defects in the scheme originally 
adopted. The affirmation of the principle would of itself tend 
to greatly diminish the chances of a resort to war; while the 
imperfections of the scheme as disclosed by its actual working 
would be remediable at any time by the consent of the parties. 
That they would be so remedied, in fact, it is difficult not to 
believe, since a principle of such great value being once estab
lished, it is wholly unlikely that both parties would not desire 
to perpetuate its operation, and would not therefore be prepared 
to consent to reasonable changes in the necessary machinery. 
It would tend to insure such consent if the treaty were made 
terminable after a short term of years on notice by either party.



It only remains to observe that if article 4, as amended, 
should prove acceptable, no reason is perceived why the pend
ing Venezuelan boundary dispute should not be brought within 
the treaty by express words of inclusion. If, however, no 
treaty for general arbitration can be now expected, it can not 
be improper to add that the Venezuelan boundary dispute 
seems to offer a good opportunity for one of those tentative 
experiments at arbitration which, as Lord Salisbury justly 
intimates, would be of decided advantage as tending to indi
cate the lines upon which a scheme for general arbitration can 
be judiciously drawn.

Begging that this communication—copy of which is enclosed 
for that purpose—may be brought to Lord Salisbury’s atten
tion at your earliest convenience, I avail myself of this oppor
tunity to renew to Your Excellency the assurances of my 
highest consideration.

Bichard Olney.
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Lord Salisbury to Sir Julian Pauncefote.

No. 128.] Foreign Office, May 18, 1896.
Sir : I have to acknowledge Your Excellency’s despatch of 

the 13th ultimo, inclosing a note from Mr. Olney in reply to 
the proposals made by Her Majesty’s Government for a general 
treaty of arbitration.

Her Majesty’s advisers have received Mr. Olney’s despatch 
with great satisfaction, in that it testifies clearly to the earnest 
desire which animates the Government of the United States to 
make effective provision for removing all differences of opinion 
which can arise between the two nations. They regret that in 
some essential particulars the opinions of the two Governments 
do not as yet seem to be sufficiently in accord to enable them 
to come to a definitive agreement upon the whole of this impor
tant subject. It appears to them, however, that there are some 
considerations bearing upon this matter to which the attention 
of the Government of the United States should be more par
ticularly invited before the attempt to arrive at a general 
understanding ought to be laid aside. .

I would say, in the first place, that Mr. Olney somewhat 
mistakes my meaning when lie says that, in raising this ques
tion, I u in terms excluded the consideration of the Venezuelan 
boundary dispute.” I wished to state our views upon the ques
tion of general arbitration without touching upon certain points 
in relation to which the two questions do not cover the same 
field. But I was well aware that any settlement to which we 
might arrive must, in its general principles, be applicable to 
disputes, not only between Great Britain and the United 
States, but between either of them and any other government; 
and, therefore, with certain adaptations of detail, it would
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apply to a dispute between Great Britain and Venezuela. In 
this view, I am glad to observe that I am at one with Mr. 
Olney, because I hold that, in discussing the safeguards by 
which a general system of arbitration should be sanctioned, it 
is important to bear in mind that any system adopted between 
our two nations ought to be such as can in principle be applied, 
if necessary, to their relations with other civilized countries.

Mr. Olney is satisfied with the provisions of Article III. of 
my proposals and the plan of arbitration which it contains.1 * * * * * 
The only fault he finds with them is that they are too limited 
in their "application. He thinks that they u hardly cover other 
than controversies which as between civilized states could 
almost never endanger their peaceful relations.77 It is possible 
that the language of the article may be modified with advan
tage. It certainly was not intended to apply only to contro
versies of a practically unimportant character. The discus
sions which arise out of disputed claims to territory, which are 
dealt with in Article IV., are, or may be, much graver, as well 
as much more difficult to decide. But it would not, I think, be 
difficult to show by a consideration of the history of the pres
ent century that controversies which have issued in warlike 
action, have not arisen exclusively or even mainly from dis
puted questions of territorial ownership.

To examine the individual instances would involve a some
what lengthy investigation, which is not necessary now. It is 
more material on the present occasion to dwell upon the encour
aging fact that Her Majesty7s Government and the Government 
of the United States are entirely agreed in approving the lan
guage of article No. 3 and the policy it is designed to sanction. 
Under these circumstances it appears to me to be a matter for 
regret that the two Governments should now neglect the oppor
tunity of embodying tlieir common view, so far as it is ascer
tained, in a separate convention. To do so would not be to 
prejudice in the slightest degree the chance of coming to an 
agreement on the more difficult portion of the subject which 
concerns territorial claims. The first step would not prevent 
the ulterior steps being taken; it would rather lead to them.

With respect to the mode of dealing with territorial claims, 
the views of the two Governments are still apart. The United 
States Government wish that every claim to territory preferred 
by one neighbor against another shall go, as of right, before a 
tribunal, or tribunals, of arbitration, save in certain special

1 Article III. rims as follows: “III. Complaints made by the nationals
of one Power against the officers of the other; all pecuniary claims, or
groups of claims, amounting to not more than £100,000, made on either
Power by the nationals of the other, whether based on an alleged right by 
treaty or agreement or otherwise; all claims for damages or indemnities
under the said amount; all questions affecting diplomatic or consular priv- 
ileges; all alleged rights of fishery, access, navigation, or commercial 
privilege; and all questions referred by special agreement between the
two parties shall be referred to arbitration in accordance with this treaty ;
and the award thereon shall be final.”
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cases of an exceptional character, which are to he solemnly 
declared by the legislature of either country to involve the 
“national honor or integrity;” and that any dispute once 
referred under the treaty to arbitration shall be decided finally 
and irrevocably, without the reservation of any further powers 
to either party to interfere. Her Majesty’s Government are 
not prepared for this complete surrender of their freedom of 
action until fuller experience has been acquired. In their view, 
obligatory arbitration on territorial claims is, in more than one 
respect, an untried plan, of which the working is consequently 
a matter of conjecture. In the first place, the number of claims 
which would be advanced under such a rule is entirely unknown. 
Arbitration in this matter has as yet never been obligatory. 
Claims by one neighbor to a portion of the land of the other 
have hitherto been limited by the difficulty of enforcing them. 
Hitherto, if pressed to the end, they have meant war. Under 
the proposed system, self-defense by war will, in these cases, 
be renounced, unless the claim can be said to involve “the 
national honor and integrity.” The protection, therefore, which 
at present exists against speculative claims will be withdrawn. 
Such claims may, of course, be rejected by the arbiter; if they 
are, no great harm is done to the claiming party. In the field 
of private right, excessive litigation is prevented by the judg
ment for costs against the losing party; but to a national 
exchequer, the cost of an arbitration will be too small to be an 
effective deterrent. Whenever the result is, from any cause, a 
fair matter of speculation, it may be worth the while of an 
enterprising government to hazard the experiment. The first 
result, therefore, of compulsory arbitration on territorial claims 
will, not improbably, be an enormous multiplication of their 
number. Such litigation can hardly fail, from time to time, in 
a miscarriage of justice; but there will be a far more serious 
and certain evil resulting from it. Such litigation is generally 
protracted; and while it lasts the future prospects of every 
inhabitant of the disputed territory are darkened by the gravest 
uncertainty upon one of the most important conditions that 
can affect the life of a human being, namely, the character of 
the government under which he is to live. Whatever the 
benefits of arbitration may be in preventing war from arising 
out of territorial disputes, they may well be outweighed if the 
system should tend to generate a multiplicity of international 
litigation, blighting the prosperity of the border country ex
posed to it, and leaving its inhabitants to lie under the endur
ing threat either of a forcible change of allegiance or of exile.

The enforcement of arbitration in respect to territorial rights 
is also an untried project in regard to the provisions of the in
ternational law by which they are to be ascertained. This is 
in a most rudimentary condition; and its unformed and uncer
tain character will aggravate the other dangers on which I 
have dwelt in a previous despatch—the danger arising from 
the doubts which may attach to the impartiality and the com
petence of the arbitrators.
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There are essential differences between individual and na
tional rights to land, which make it almost impossible to apply 
the well-known laws of real property to a territorial dispute.

Whatever the primary origin of his rights, the national 
owner, like the individual owner, relies usually on effective 
control by himself or through his predecessor in title for a 
sufficient length of time. But in the case of a nation, what is 
a sufficient length of time, and in what does effective control 
consist? In the case of a private individual, the interval ade
quate to make a valid title is defined by positive law. There is 
no enactment or usage or accepted doctrine which lays down. 
the length of time required for international‘prescription; and 
no full definition of the degree of control which will confer ter
ritorial property on a nation has been attempted. It certainly 
does not depend solely on occupation or the exercise of any 
clearly defined acts. All the great nations in both hemispheres 
claim, and are prepared to defend, their right to vast tracts of 
territory which they have iu no sense -occupied, and often have 
not fully explored. The modern doctrine of “ Hinterland,” 
with its inevitable contradictions, indicates the unformed and 
unstable condition of international law as applied to territorial 
claims resting on constructive occupation or control.

These considerations add to the uncertainty as to any general 
plan of arbitration in territorial disputes. The projected pro
cedure for this purpose will be full of surprises; the nature of 
the tribunal, its ability and freedom from bias, may be open to 
much question; the law which it is to administer has yet to 
be constructed. Even if the number of such disputes is not 
much larger than those of which we have had experience in 
modern times, the application of so trenchant and uncertain 
an instrument to controversies in which the dearest interests 
and feelings of multitudes of men may be engaged can not be 
contemplated without some misgiving. But if, as seems most 
probable, the facility of the procedure should generate a 
vastly augmented number of litigants desirous of rectifying 
their frontiers to their own advantage, the danger inherent in 
the proposed change may be formidable.

It appears to me that under these circumstances it will 
be wiser, until our experience of international arbitration is 
greater, for nations to retain in their own hands some control 
over the ultimate result of any claim that may be advanced 
against their territorial rights. I have suggested arrangements 
under which their interests might be indirectly protected, by 
conferring on the defeated litigants an appeal to a court in 
which the award would need confirmation by a majority of 
judges belonging to their nationality. I do not insist on this 
special form of protection. It would be equally satisfactory 
and more simple to provide that no award on a question of ter
ritorial right should stand if, within three months of its deliv
ery, either party should formally protest against its validity. 
The moral presumption against any nation delivering such a



protest would, in tie opinion of the world, be so strong that 
no government would resort to such a defense unless under a 
cogent apprehension that a miscarriage of justice was likely to 
take place.

Mr. Olney himself appears to admit the need of some security 
of the kind 5 only he would restrict the liberty of refusal to the 
period immediately preceding the arbitration. I do not in any 
degree underrate the value of his proposal, although, if it were 
adopted, it would require to be modified in its application to 
Great Britain in order to suit our special constitutional usages. 
But it would not meet the case of errors committed, from any 
cause, by the tribunal, which, in the case of a claim to inhabited 
territory, might have such serious results to large bodies oi 
men.

I apprehend that if Mr. Olney’s proposal were adopted as it 
stands, the fear of st possible miscarriage of justice would in
duce the government whose territory was claimed to avoid 
all risk by refusing the arbitration altogether, under the plea, 
which he allows, thiat it involved their honor and integrity. 
The knowledge, on the other hand, that there still remained 
an escape from any ^decision that was manifestly unjust would 
make parties willing to go forward with the arbitration who 
would shrink from it behind this plea if they felt that, by en
tering on the proceeding, they had surrendered all possibility 
of self-protection, whatever injustice might be threatened by 
the award.

I have no doubt that if the procedure adopted were found in 
experience to work with tolerable fairness, the rejection of the 
award would come gradually to be looked upon as a proceeding 
so dangerous and so unreasonable that the right of resorting 
to such a mode of self-protection in territorial cases would 
become practically obsolete, and might in due time be formally 
renounced. But I do not believe that a hearty adoption and 
practice of the system of arbitration in the case of territorial 
demands can be looked for, unless the safety and practicability 
of this mode of settlement are first ascertained by a cautious 
and tentative advance.

I have to request that Your Excellency will read the sub
stance of this despatch to Mr. Olney, and will leave a copy with 
him if he should wish it.
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Mr. Olney to Sir Julian Pauncefote.

No. 419.] Department of State,
Washington, June 12,1896.

Excellency : I have the honor to acknowledge the receipt 
from you of a copy of Lord Salisbury’s despatch to you of the 
18th ultimo, relating to a proposed general treaty of arbitration 
between the United States and Great Britain. The contents
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have received the careful consideration of this Governmeint, 
and I shall take the earliest practicable opportunity to subnnit 
some observations upon the propositions the despatch s<ets 
forth and discusses. ..

Meanwhile, however, I deem it advisable to recall attention 
to the fact that, so far as the Venezuelan boundary disputes is 
concerned, the position of this Government has been plaimly 
defined, not only by the Executive, but by the unanimous 
concurring action of both branches of Congress. A genuine 
arbitration issuing in an award and finally disposing of tthe 
controversy, whether under a special or a general treaty of 
arbitration, would be entirely consistent with that position and 
will be cordially welcomed by this Government. On the otliier 
hand, while a treaty of general arbitration providing for a 
tentative decision merely upon territorial claims, though mot 
all that this Government deems desirable or feasible, might, 
nevertheless, be accepted by it as a step in the right direction, 
it would not, under the circumstances, feel at liberty to include 
the Venezuelan boundary dispute within the scope of such a 
treaty. It is deemed advisable to be thus explicit in the 
interest of both Governments that the pending negotiations 
for a general treaty of arbitration may proceed without any 
misapprehension..

I have to request that you will communicate the contents or 
this despatch to Lord Salisbury, furnishing him, should he so 
desire, with a copy, which is herewith enclosed for that pur
pose.

I have, etc.,
Bichard Olney.

Mr. Olney to Sir Julian Pauncefote.

No. 425.1 Department of State,
Washington, June 22, 1896.

Excellency : The despatch to you from Lord Salisbury of 
the 18th ultimo, copy of which you have kindly placed in my 
hands, has been read with great interest. While this Govern
ment is unable to concur in all the reasoning or in all the 
conclusions of the despatch, it is both impressed and gratified 
at the earnest and serious attention which the important sub
ject under discussion is evidently receiving. It can mot refrain 
from indulging the hope that persistent effort in the line of 
the pending negotiations will have results which, if not all 
that the enthusiastic advocates of international arbitration 
anticipate, will be a decided advance upon anything heretofore 
achieved in that direction.

This last despatch differs from the prior one of Lord Salis
bury on the same subject in that, all general phraseology being 
discarded, an entirely clear distinction is drawn between con-
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troversies that are arbitrable as of course and controversies 
that are not so arbitrable. To the latter class are assigned 
territorial claims, while to the former belong, apparently, 
whether enumerated in Article III. or not, claims of every 
other description. The intent to thus classify the possible 
subjects of arbitration seems unmistakable. In the first place, 
nonarbitrable subjects are expressly described as “territorial 
claims,” instead of as matters involving “territory, territorial 
rights, sovereignty, or jurisdiction,” the terms employed in 
Article IY. In the second place, all the arguments adduced 
against a treaty referring all differences to arbitration are 
arguments founded on the peculiar nature of territorial claims. 
The advantages of this sharp line of division between arbitra
ble and nonarbitrable topics are very great, and the fact that 
it is now drawn shows that the progress of the discussion is 
eliminating all but the vital points of difference.

Lord Salisbury criticises an observation made in my despatch 
of April 11 last to the effect that the subjects of arbitration 
enumerated in Article III. are such as could almost never 
endangerthepeacefulrelationsof civilized states. Theremark, 
however, seems to me well founded when considered in its true 
connection—-that is, when it is borne in mind that the subject 
of present discussion is a general arbitration plan, not for the 
world at large nor for any two countries whatever, but solely 
for and as between Great Britain and the United States. As 
between them, it still seems to me quite impossible that war 
should grow out of such matters as those described in Article
III., whether a general arbitration treaty did or did not exist 
between the two countries. Nor can I seriously doubt Lord 
Salisbury’s concurrence in this view—his apparent opinion to 
the contrary being based, I think, on the supposed adoption 
and operation of Article III. as the international law of civi
lized states in general.

Lord Salisbury’s practical suggestion in this connection is 
that, as the two Governments “ are entirely agreed in approv
ing the language of Article No. III. and the policy it is designed^ 
to sanction,” those provisions may well be at once made effect
ive by separate convention without waiting for an agreement 
upon other and more difficult points. Before a reply can be 
made to this suggestion, however, it becomes necessary U 
ascertain whether, in the view of His Lordship, Article Y. o 
the proposals is to form part of such convention. If it is, anj 
present absolute accord of the two Governments as to Article
III. can hardly be predicated—the qualifying effect of Article 
Y. upon Article III. having been distinctly pointed out and a 
substitute provision outlined in my note to you of April 11,1896.

The remainder of Lord Salisbury’s despatch is devoted to 
territorial claims. The suggestion on behalf of the United 
States being that such a claim shall be prima facie arbitrable, 
and shall be arbitrated unless Congress or Parliament declare 
it nonarbitrable, it is replied that this proposition involves a 
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complete surrender of freedom of action for which Her Majes
ty’s Government are not prepared. But each Government’s 
freedom of action prior to entry upon an arbitration remains 
intact—the only change being that it is to be exercised through 
the legislature of each country. Hence, by the freedom of 
action that is surrendered must be meant the liberty to reject 
an award after entering upon an arbitration. But it will not 
be contended that a government should be permitted to fly 
from an award after once undertaking to stand by it, so that, 
as respects a territorial claim, His Lordship’s real position is 
that there shall be no genuine arbitration at alL There shall 
be the usual forms and ceremonies, a so-called arbitral tribu
nal, hearings, evidence, and arguments, but as the grand result, 
instead of a binding adjudication, only an opinion without 
legal force or sanction, unless accepted by the parties. Lord 
Salisbury does, indeed, propose that a protested award shall 
stand, either if approved by five out of six judges nominated 
three by one party from the judges of its Supreme Court and 
three by the other party from the judges of its Supreme Court, 
or, if not disapproved, by a tribunal of five judges of the 
Supreme Court of the protesting nation. But neither method 
makes any change in the essential idea, which is, that a deci
sion upon a territorial claim shall not operate as a binding award 
unless the power aggrieved by it, acting through its political 
department, or through both its political and judicial depart
ments, shall either affirm it or fail to disaffirm it. In Lord 
Salisbury’s judgment, action by the political department alone 
is to be preferred as being u equally satisfactory and more 
simple.” How, it may not be wise to assert, though the obvi
ous objections can not be ignored, that the experiment of sub
jecting a territorial claim to all the processes it would be 
subjected to under a genuine arbitration may not have com
pensating advantages and may not be worth trying. But the 
experiment should be recognized and known for what it is—as 
an arbitration only in name, while in fact nothing but an uncom
monly ceremonious and elaborate investigation. It is sug
gested that the United States admits the principle of the Brit
ish proposals, but gets security against a miscarriage of justice 
in respect of a territorial claim by reserving to itself a u liberty 
of refusal” prior to the arbitration. But the United States’ 
proposals contemplate no rejection of an award when once arbi
tration has been resorted to—they reserve only the right not 
to go into an arbitration if the territorial claim in dispute 
involves the national honor and integrity. The British pro
posals also reserve the same right. The vital difference between 
the two sets of. proposals is therefore manifest. Under the 
British proposal, the parties enter into an arbitration and deter
mine afterwards, when they know the result, whether they will 
be bound or not. Under the proposals of the United States, 
the parties enter into an arbitration having determined before



hand that they will be bound. The latter is a genuine arbi
tration, the former is a mere imitation, which may have its uses, 
but, like all other imitations, can not compare in value with 
the real article. It is further suggested that under the pro
posals of the United States fear of a miscarriage of justice 
might induce the parties to make undue use of the plea that 
a claim is not arbitrable, because involving the national honor 
aad integrity. The possibility of such an abuse undoubtedly 
exists and must continue to exist unless the principle of 
Article V. of the proposals is to be altogether abandoned. The 
fact was fully recognized in my despatch of April 11 last, where 
it was suggested that the risks of improper refusals to arbi
trate questions on the ground of their affecting the national 
honor or integrity would be reduced, perhaps minimized, if the 
decision in each case were left to the legislature of each country. 
It can not be necessary to now reiterate the considerations 
there advanced in support of that suggestion. It is sufficient 
to refer to them and to add that thus far no satisfactory answer 
to them has occurred to me or has been indicated in any quarter.

Lord Salisbury favors the practical exclusion of territorial 
claims from the category of proper arbitral subjects on two 
grounds. One is that the number of such claims is unknown 
and that, if arbitration respecting them became obligatory, 
there would be danger of an enormous multiplication of them. 
What grounds would exist for this apprehension were general 
arbitration treaties comprehending territorial claims universal 
and in force as between each civilized state and every other, 
it is difficult to judge and certainly need not now be consid
ered. A treaty of that sort between Great Britain and the 
United States being the only thing now contemplated, it is not 
easy to imagine how its consummation can bring about the 
perils referred to. From what quarter may these numerous 
and speculative claims to territory be expected to come? Is 
the British Government likely to be preferring them against 
the United States or the United States Government likely to 
be preferring them against Great Britain? Certainly this 
objection to including territorial controversies within the scope 
of a general arbitration treaty between the United States and 
Great Britain may justly be regarded, if not as wholly ground
less, as at least of a highly fanciful character.

It is said, in the next place, that the rules of international 
law applicable to territorial controversies are not ascertained ; 
that it is uncertain both what sort of occupation or control of 
territory is legally necessary to give a good title and how long 
such occupation or control must continue; that the “projected 
procedure” will be full of “surprises;” and that the modern 
doctrine of “Hinterland” is illustrative of the unsatisfactory 
condition of international law upon the subject under discus
sion. But it can not be irrelevant to remark that “ spheres of 
influence” and the theory or practice of the “Hinterland” idea
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are things unknown to international law and do not as yet rest 
upon any recognized principles of either, international or mu
nicipal law. They are new departures which certain great 
European powers have found necessary and convenient in the; 
course of their division among themselves of great tracts of 
the continent of Africa, and which find their sanction solely in 
their reciprocal stipulations. “Such agreements,” declares a. 
modern English writer on international law, “remove the- 
causes of present disputes; but, if they are to stand the test 
of time, by what right will they stand'? We hear much of a, 
certain 4Hinterland7 doctrine. The accepted rule as to the> 
area of territory affected by an act of occupation in a land of 
large extent has been that the crest of the watershed is the* 
presumptive interior limit, while the flank boundaries are the 
limits of the land watered by the rivers debouching at the 
point of coast occupied. The extent of territory claimed in 
respect of an occupation on the coast has hitherto borne some 
reasonable ratio to the character of the occupation. But 
where is the limit to the ‘Hinterland doctrine $7 Either these 
international arrangements can avail as between the parties* 
only and constitute no bar against the action of any intruding 
stranger, or might indeed is right.” Without adopting this, 
criticism, and whether the “spheres of influence” and the 
“Hinterland” doctrines be or be not intrinsically sound and 
just, there can be no pretense that they apply to the American 
continents or to any boundary disputes that now exist there or 
may hereafter arise. Nor is it to be admitted that, so far as. 
territorial disputes are likely to arise between Great Britain 
and the United States, the accepted principles of international 
law are not adequate to their intelligent and just consideration 
and decision. For example, unless the treaties looking to the 
harmonious partition of Africa have worked some change, the 
occupation which is sufficient to give a state title to territory 
can not be considered as undetermined. It must be open, exclu
sive, adverse, continuous, and under claim of right. It need 
not be actual in the sense of involving ihepossessio pedis over the 
whole area claimed. The only possession required is such as is 
reasonable under all the circumstances—in view of the extent of 
territory claimed, its nature, and the uses to which it is adapted 
and is put—while mere constructive occupation is kept withiu 
bounds by the doctrine of contiguity. It seems to be thought 
that the international law governing territorial acquisition by a 
state through occupation is fatally defective because there is no 
fixed time during which occupation must continue. But it is 
obvious that there can be no such arbitrary time limit except 
through the consensus, agreement, or uniform usage of civilized 
states. It is equally obvious and much more important to 
note that, even if it were feasible to establish such arbitrary 
period of prescription by international agreement, it would 
not be wise or expedient to do it. Each case should be left to
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depend upon its own facts. A state which in good faith colo
nizes as well as occupies, brings about large investments of 
capital, and founds populous settlements would justly be 
credited with a sufficient title in a much shorter space than a 
state whose possession was not marked by any such changes 
of status. Considerations of this nature induce the leading 
English authority on international law to declare that, on the 
one hand, it is “in the highest degree irrational to deny that 
prescription is a legitimate means of international acquisition; ” 
and that, on the other hand, it will “be found both inexpedient 
and impracticable to attempt to define the exact period within 
which it can be said to have become established—or, in other 
words, to settle the precise limitation of time which gives 
validity to the title of national possessions.” Again: “The 
proofs of prescriptive possession are simple and few. They 
are, principally, publicity, continued occupation, absence of 
interruption (usurpatio), aided no doubt generally, both mor
ally and legally speaking, by the employment of labor and 
capital upon the possession by the new possessor during the 
period of silence, or the passiveness (inertia), or the absence of 
any attempt to exercise proprietary rights by the former pos
sessor. The period of time, as has been repeatedly said, can 
not be fixed by international law between nations as it maybe 
by private law between individuals; it must depend upon vari
able and varying circumstances; but in all cases these proofs 
would be required.” The inherent justness of these observa
tions, as well as Sir Eobert Phillimore’s great weight as 
authority, seems to show satisfactorily that the condition of 
international law fails to furnish any imperative reasons for 
excluding boundary controversies from the scope of general 
treaties of arbitration. If that be true of civilized states 
generally, a fortiori must it be true of the two great English
speaking nations. As they have not merely political institu
tions, but systems of jurisprudence, identical in their origin 
and in the fundamental ideas underlying them, as the law of 
real property in each is but a growth from the same parent 
stem, it is not easy to believe that a tribunal composed of 
judges of the Supreme Court of each, even if a foreign jurist 
were to act as umpire, could produce any flagrant miscarriage 
of justice. Lord Salisbury puts the supposed case of a terri
torial controversy involving multitudes of people whose pros
pects may be darkened and wTiose lives may be embittered by 
its pendency and its decision. The possibility of such a case 
arising may be conceded, but that possibility can hardly be 
deemed a valid objection to a scheme of general arbitration 
which is qualified by the proviso that either party may decline 
to arbitrate a dispute which in its judgment affects the national 
honor or integrity. The proviso is aimed at just such a pos
sibility and enables it to be dealt with as circumstances may 
require. The plan of Lord Salisbury, in view of such a possi
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bility, is that all the forms and ceremonies of arbitration should 
be gone through with, but with liberty to either party to reject 
the award if the award is not to its liking. It is respectfully 
submitted that a proceeding of that sort must have a tendency 
to bring all arbitration into contempt; that each party to a 
dispute should decide to abide by an award before entering 
into arbitration, or should decide not to enter into it at all, 
but, once entering into it, should be irrevocably bound.

The foregoing observations seem to cover such of the sug
gestions of Lord Salisbury’s despatch of May 18 last as have 
not already been touched upon in previous correspondence. 
By the original proposals of Lord Salisbury, contained in the 
despatch of March 5 last, a protested award is to be void, unless 
sustained by the appellate tribunal of six judges by a vote of 
five to one. He has since suggested that such protested award 
may be allowed to stand, unless a tribunal of five Supreme 
Court judges of the protesting country shall set it aside for 
some error of fact or some error in law. Without committing 
myself on the point, it occurs to me as worthy of consideration 
whether the original proposals might not be so varied that the 
protested award should stand, unless set aside by the appel
late tribunal by the specified majority. Such a change would 
go far in the direction of removing that want of finality to the 
proceedings which, as has been urged in previous despatches, 
is the great objection to tbe original proposals.

I have the honor to request that you will lay the foregoing 
before Lord Salisbury at your early convenience, furnishing him, 
should he so desire, with a copy, which is herewith enclosed 
for that purpose.

I have, etc., Bichard Olney.

To the Senate:
I transmit herewith a treaty for the arbitration of all mat

ters in difference between the United States and Great Britain.
The provisions of the treaty are the result of long and 

patient deliberation and represent concessions made by each 
party for the sake of agreement upon the general scheme.

Though the result reached may not meet the views of the 
advocates of immediate, unlimited, and irrevocable arbitration 
of all international controversies, it is, nevertheless, confi
dently believed that the treaty can not fail to be everywhere 
recognized as making a long step in the right direction, and 
as embodying a practical working plan by which disputes 
between the two countries will reach a peaceful adjustment as 
matter of course and in ordinary routine.

In the initiation of such an important movement it must be 
expected that some of its features will assume a tentative 
character looking to a further advance; and yet it is apparent
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that the treaty which has been formulated not only makes war 
between the parties to it a remote possibility, but precludes 
those fears and rumors of war which of themselves too often 
assume the proportions of national disaster.

It is eminently fitting as well as fortunate that the attempt 
to accomplish results so beneficent should be initiated by 
kindred peoples, speaking the same tongue and joined together 
by all the ties of common traditions, common institutions, and 
common aspirations. The experiment of substituting civilized 
methods for brute force as the means of settling international 
questions of right will thus be tried under the happiest 
auspices. Its success ought not to be doubtful, and the fact 
that its ultimate ensuing benefits are not likely to be limited 
to the two countries immediately concerned should cause it to 
be promoted all the more eagerly. The examples set and the 
lesson furnished by the successful operation of this treaty are 
sure to be felt and taken to heart sooner or later by other 
nations, and will thus mark the beginning of a new epoch in 
civilization.

Profoundly impressed as I am, therefore, by the promise of 
transcendent good which this treaty affords, I do not hesitate 
to accompany its transmission with an expression of my earnest 
hope that it may commend itself to the favorable consideration 
of the Senate.

Grover Cleveland.
Executive Mansion, January 11, 1897.

January 11, 1897.—Read; treaty read the first time and referred to 
the Committee on Foreign Relations, and, together with the message, 
ordered to he printed in confidence for the use of the Senate.

January 13, 1897.—Ordered that the injunction of secrecy be removed.
January 14, 1897.—Ordered printed.

The United States of America and Her Majesty the Queen 
of the United Kingdom of Great Britain and Ireland, being 
desirous of consolidating the relations of Amity which so hap* 
pily exist between them and of consecrating by Treaty the 
principle of International Arbitration, have appointed for that 
purpose as their respective Plenipotentiaries:

The President of the United States of America, the Hon
ourable Eichard Olney, Secretary of State of the United 
States; and

Her Majesty the Queen of the United Kingdom of Great 
Britain and Ireland, the Eight Honourable Sir Julian Paunce- 
fote, a Member of Her Majesty’s Most Honourable Privy 
Council, Knight Grand Cross of the Most Honourable Order 
of the Bath and of the Most Distinguished Order of St* 
Michael and St. George and Her Majesty’s Ambassador Ex
traordinary and Plenipotentiary to the United States,
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Who, after having communicated to each other their respec
tive Full Powers, which were found to be in due and proper 
form, have agreed to and concluded the following Articles:

Article I.

The High Contracting Parties agree to submit to Arbitration 
in accordance with the provisions and subject to the limitations 
of this Treaty all questions in difference between them which 
they may fail to adjust by diplomatic negotiation.

Article II.

All pecuniary claims or groups of pecuniary claims which do 
not in the aggregate exceed £100,000 in amount, and which 
do not involve the determination of territorial claims, shall be 
dealt with and decided by an Arbitral Tribunal constituted as 
provided in the next following Article.

In this Article and in Article IY. the words u groups of 
pecuniary claims” mean pecuniary claims by one or more per
sons arising out of the same transactions or involving the same 
issues of law and of fact.

Article III.

Each of the High Contracting Parties shall nominate one 
arbitrator who shall be a jurist of repute and the two arbitra
tors so nominated shall within two months of the date of their 
nomination select an umpire. In case they shall fail to do so 
within the limit of time above mentioned, the umpire shall be 
appointed by agreement between the Members for the time 
being of the Supreme Court of the United States and the 
Members for the time being of the Judicial Committee of the 
Privy Council in Great Britain each nominating body acting 
by a majority. In case they shall fail to agree upon an umpire 
within three months of the date of an application made to 
them in that behalf by the High Contracting Parties or either 
of them, the umpire shall be selected in the manner provided 
for in Article X.

The person so selected shall be the President of the Tribunal 
and the award of the majority of the Members thereof shall be 
final.

Article I Y.

All pecuniary claims or groups of pecuniary claims which 
shall exceed £100,000 in amount and all other matters in dif
ference, in respect of which either of the High Contracting 
Parties shall have rights against the other under Treaty or 
otherwise, provided that such matters in difference do not 
involve the determination of territorial claims, shall be dealt 
with and decided by an Arbitral Tribunal, constituted as 
provided in the next following Article.



. Article Y.

Any subject of Arbitration described in Article IY. shall be 
submitted to the Tribunal provided for by Article III., the 
award of which Tribunal, if unanimous, shall be final. If not 
unanimous either of the High Contracting Parties may within 
six months from the date of the award demand a review 
thereof. In such case the matter in controversy shall be sub
mitted to an Arbitral Tribunal consisting of five jurists of 
repute, no one of whom shall have been a member of the 
Tribunal whose award is to be reviewed and who shall be 
selected as follows, viz:—two by each of the High Contracting 
Parties and, one to act as umpire, by the four thus nominated 
and to be chosen within three months after the date of their 
nomination. In case they shall fail to choose an umpire 
within the limit of time above-mentioned, the umpire shall be 
appointed by agreement between the Nominating Bodies desig
nated in Article III. acting in the manner therein provided. 
In case they shall fail to agree upon an umpire within three 
months of the date of an application made to them in that 
behalf by the High Contracting Parties or either of them, the 
umpire shall be selected in the manner provided for in 
Article X.

The person so selected shall be the President of the Tribunal 
and the award of the majority of the members thereof shall 
be final.
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Article YI.

Any controversy which shall involve the determination of 
territorial claims shall be submitted to a Tribunal composed 
of six members three of whom (subject to the provisions of 
Article YIII.) shall be Judges of the Supreme Court of the 
United States or Justices of the Circuit Courts to be nomi
nated by the President of the United States, and the other 
three of whom, (subject to the provisions of Article YIII.) 
shall be Judges of the British Supreme Court of Judicature 
or Members of the Judicial Committee of the Privy Council 
to be nominated by Her Britannic Majesty, whose award by 
a majority of not less than five to one shall be final. In case 
of an award made by less than the prescribed majority, the 
award shall also be final unless either Power shall, within 
three months after the award has been reported protest that 
the same is erroneous, in which case the award shall be of no 
validity.

In the event of an award made by less than the prescribed 
majority and protested as above provided, or if the members 
of the Arbitral Tribunal shall be equally divided, there shall 
be no recourse to hostile measures of any description until the 
mediation of one or more friendly Powers has been invited by 
0Q6 or both of the High Contracting Parties.
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Article YII.

Objections to the jurisdiction of an Arbitral Tribunal con
stituted under this Treaty shall not be taken except as pro
vided in tins Article.

If before the close of the hearing upon a claim submitted to 
an Arbitral Tribunal constituted under Article III. or Article 
Y. either of the High Contracting Parties shall move such 
Tribunal to decide, and thereupon it shall decide that the 
determination of such claim necessarily involves the decision 
of a disputed question of principle of grave general impor
tance affecting the national rights of such party as distinguished 
from the private rights whereof it is merely the international 
representative, the jurisdiction of such Arbitral Tribunal over 
such claim shall cease and the same shall be dealt with by 
arbitration under Article YI.

Article YIII.

In cases where the question involved is one which concerns 
a particular State or Territory of the United States, it shall be 
open to the President of the United States to appoint a judi
cial officer of such State or Territory to be one of the the Arbi
trators under Article III. or Article Y. or Article YI.

In like manner in cases where the question involved is one 
which concerns a British Colony or possession, it shall be open 
to Her Britannic Majesty to appoint a judicial officer of such 
Colony or possession to be one of the Arbitrators under Article 
III. or Article Y. or Article YI.

Article IX.

Territorial claims in this Treaty shall include all claims to 
territory and all claims involving questions of servitudes, 
rights of navigation and of access, fisheries and all rights and 
interests necessary to the control and enjoyment of the terri
tory claimed by either of the High Contracting Parties.

Article X.

If in any case the nominating bodies designated in Articles 
III. and Y. shall fail to agree upon an Umpire in accordance 
with the provisions of the said Articles, the Umpire shall be 
appointed by His Majesty the King of Sweden and Norway.

Either of the High Contracting Parties, however, may at 
any time give notice to the other that, by reason of material 
changes in conditions as existing at the date of this Treaty, it 
is of opinion that a substitute for His Majesty should be chosen 
either for all cases to arise under the Treaty or for a particular 
specified case already arisen, and thereupon the High Con
tracting Parties shall at once proceed to agree upon such sub
stitute to act either in all cases to arise under the Treaty or in
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the particular case specified as may be indicated by said notice; 
provided, however, that such notice shall have no effect upon 
an Arbitration already begun by the constitution of an Arbi
tral Tribunal under Article III.

The High Contracting Parties shall also at once proceed to 
nominate a substitute for His Majesty in the event that His 
Majesty shall at any time-notify them of his desire to be 
relieved from the functions graciously accepted by him under 
this Treaty either for all cases to arise thereunder or for any 
particular specified case already arisen.

Article XI.

In case of the death, absence or incapacity to serve of any 
Arbitrator or Umpire, or in the event of any Arbitrator or 
Umpire omitting or declining or ceasing to act as such, another 
Arbitrator or Umpire shall be forthwith appointed in his place 
and stead in the manner provided for with regard to the origi
nal appointment.

Article XII.

Each Government shall pay its own agent and provide for 
the proper remuneration of the counsel employed by it and of 
the Arbitrators appointed by it and for the expense of prepar
ing and submitting its case to the Arbitral Tribunal. All 
other expenses connected with any Arbitration shall be de
frayed by the two Governments in equal moieties.

Provided, however, that, if in any case the essential matter 
of difference submitted to arbitration is the right of one of the 
High Contracting Parties to receive disavowals of or apologies 
for acts or defaults of the other not resulting in substantial 
pecuniary injury, the Arbitral Tribunal finally disposing of 
the said matter shall direct whether any of the expenses of 
the successful party shall be borne by the unsuccessful party, 
and if so to what extent.

Article XIII.

The time and place of meeting of an Arbitral Tribunal and 
all arrangements for the hearing and all questions of procedure 
shall be decided by the Tribunal itself.

Each Arbitral Tribunal shall keep a correct record of its pro
ceedings and may appoint and employ all necessary officers and 
agents.

The decision of the Tribunal shall, if possible, be made within 
three months from the close of the arguments on both sides.

It shall be made in writing and dated and shall be signed by 
the Arbitrators who may assent to it.

The decision shall be in duplicate, one copy whereof shall be 
delivered to each of the High Contracting Parties through their 
respective agents.
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Article XIV.

This Treaty shall remain in force for five years from the date 
at which it shall come into operation, and further until the 
expiration of twelve months after either of the High Contract
ing Parties shall have given notice to the other of its wish to 
terminate the same. .

Article XV.

The present Treaty shall be duly ratified by the President of 
the United States of America, by and with the advice and con
sent of the Senate thereof and by Her Britannic Majesty; and 
the mutual exchange of ratifications shall take place in Wash
ington or in London within six months of the date hereof or 
earlier if possible.

In faith whereof, we, the respective Plenipotentiaries, have 
signed this Treaty and have hereunto affixed our seals.
^Done in duplicate at Washington, the 11th day of January,

Bichard Olney. [l. s. 
Julian Paunceeote. [l. s.=

With reference to this treaty President McKinley, in his 
inaugural address, said:

“ We want no wars of conquest; we must avoid the tempta
tion of territorial aggression. War should never be entered 
upon until every agency of peace has failed; peace is prefer 
able to war in almost every contingency. Arbitration is the 
true method of settlement of international as well as local or 
individual differences. It was recognized as the best means 
of adjustment of differences between employers and employees 
by the XLIX. Congress in 1886, and its application was 
extended to our diplomatic relations by the unanimous concur
rence of the Senate and House of the LI. Congress in 1890. 
The latter resolution was accepted as the basis of negotiations 
with us by the British House of Commons in 1893, and upon our 
invitation a treaty of arbitration between the United States 
and Great Britain was signed at Washington and transmitted 
to the Senate for ratification in January last.

“ Since this treaty is clearly the result of our own initiative, 
since it has been recognized as the leading feature of our for
eign policy throughout our entire national history—the adjust
ment of difficulties by judicial methods rather than force of 
arms—and since it presents to the world the glorious example 
of reason and peace, not passion and war, controlling the 
relations between two of the greatest nations of the world, an 
example certain to be followed by others, I respectfully urge 
the early action of the Senate thereon, not merely as a matter 
of policy, but as a duty to mankind. The importance and 
moral influence of the ratification of such a treaty can hardly
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be overestimated in the cause of advancing civilization. It 
may well engage tbe best thought of the statesmen and people 
of every country, and I can not but consider it fortunate that 
it was reserved to the United States to have the leadership in 
so grand a work.”

The Senate of the United States, in the exercise of its con
stitutional functions, declined to give, by the necessary concur
rence of two-thirds of the Senators present, its advice and 
consent to the exchange of the ratifications of the foregoing 
treaty. It is understood, however, that the subject of a per
manent treaty of arbitration between the two nations is still 
under consideration.


