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PREFACE.

The late war between Spain and the United States 
of America raised several questions of International 
Law, particularly those concerning the rules of war
fare and the position of Neutrals. This caused me 
to deliver a public lecture on “ The Rights of Belli
gerents and Neutrals,” under the auspices of the 
London Chamber of Commerce, in the Guildhall of 
the City of London, which was graciously placed at 
my disposal by the Lord Mayor and Corporation, on 
the 4th of May, 1898.

The keen interest which was manifested in this 
lecture by the general public, and especially by the 
mercantile community, made me think that a manual 
on International Law, written in easy language, and 
not too large in volume, might meet with the appro
bation of the community, and also supply a want 
to students.

Hence the present book.
SHERSTON BAKER

1, The Cloisters, Middle Temple,
25th March, 1899.





CONTENTS.

CHAPTER I. .

Historical Sketch.
PARA. ‘ PAGE

1. Division of the subject . . . . . . . - . 1
2. International law among the Jews..............................................2
3. Among the ancient Greeks and Romans........................................... 2
4. The jus gentium of the Romans...................................................... 2
5. Introduction of Christianity............................................................... 3
6. International law during the dark ages............................................. 3
7. Its origin in modern Europe...............................................................4
8. Effects of papal supremacy............................................................... 4
9. Effects of the Reformation ....... 5

10. The Church in temporal matters . . . ... . 5
11. The Rhodian laws, &c. ................................................................ 6
12. The Consolato del Mare . . •.....................................................7
13. Writers prior to Grotius.........................................................................7
14. Writings of Grotius................................................................................. 7
15. Political events of this period............................................................... 8
16. Questions agitated . .
17. Writers following Grotius
18. Political events of the period............................................................... 8
19. Questions agitated................................................................................. 9
20. Writings of publicists........................................................................ 9
21. Political events . . . . . . . . . 9
22. Questions agitated................................................................................. 9
23. Writings of publicists........................................................................ 9
24. Political events ................................................................................10
25. Questions agitated . . .   10
26. Writings of publicists...................................................................... 10
27. Judicial decisions................................................................................10
28. Political events................................................................................10
29. Questions agitated............................................................................... 11
30. Writings of publicists...................................................................... 11
31. From the Treaty of Washington to the beginning of the civil

war in the United States . 11

O
C

 00



X CONTENTS.

TAKA. . . , PAGE

32. Questions agitated......................................................................... .11
33. Writings of publicists . '....................................................... 12
34. From the civil war in the United States to the present day . 12
35. Questions agitated.................................................................................13
36. Writings of publicists....................................................................... 13

CHAPTER II.

Nature and Sources of International Law.

1. Definition of international law..............................................................14
2. General divisions.................................................................................14
3. Divine or natural law.............................................. . .15
4. The positive law of nations...............................................15
5. Relations between the natural and positive law ... 15
6. Conventional law...........................................................................15
7. Customary law......................................................................... .16
8. Customs, how far binding................................................................ .16
9. Division by Yattel...........................................................................16

10. Objection to this.................................................................................16
11. Other divisions......................................................................... .17
12. Law not universal or immutable ..... .17
13. Its rules obligatory................................................................................. 18
14. Violations, how punished........................................................................18
15. Can a sovereign State be punished?.............................................. .18
16. General sources of international law.......................................................18
17. The Divine law...........................................................................19
18. Rather a test..........................................................................................19
19. History as a source................................................................................. 19
20. The Roman civil law ....... .20
21. Decisions of prize-courts................................................................ .20
22. Judgments of mixed tribunals........................................................20
23. Ordinances and commercial laws...............................................21
24. Decisions of local courts................................................................ .21
25. Text-writers..........................................................................................21
26. Reason of their authority.................................................................22
27. Treaties and compacts..................................................................22
28. Their effect on meaning of terms...............................................23
29. Diplomatic papers.................................................................................23

CHAPTER HI. 

Sovereignty of States.

1. A sovereign State defined.................................................................24
2. Distinguished from a nation or people .... .24
3. A colony is a part of a State . ............................................... 25



CONTENTS.

PARA. ' ■

4. Not itself a State
5. Sovereignty and dependence . . ■ • •
6. Occasional obedience ...............................................
7. Tributary States and feudal vassalage and suzerainete
8. These may affect sovereignty.....................................
9. Effect of a protectorate..............................................

10. Effect of a union of States.....................................
11. A personal union.......................................................
12. A real union
13. An incorporate union..............................................
14. A federal union.......................................................
15. Confederated States......................................................
16. A composite State.......................................................
17. Semi-sovereign States..............................................
18. How sovereignty is acquired.....................................
19. Identity not affected by internal changes . . .
20. Effect of civil war.......................................................
21. When a new State may be recognised . • •
22. Recognition, by whom made.....................................
23. The Monroe doctrine..............................................
24. State sovereignty, how lost....................................
25. Changes in the government of a State . . .
26. By dismemberment of a part.....................................
27. By division................................................................
28. By incorporation.......................................................

25
25
26 
26 
26 
27
27
28 
28 
28 
29
29
30
31 
31
31
32
32
33
34
34
35
35
36 
36

CHAPTER IV.
Rights of Independence and Self-preservation.

1. Independence of a sovereign State . . . ... 37
2. May establish its own government..............................................37
3. Choice of its own rulers................................................................37
4. Interference in dependent States ...... 38
5. For self-security . ................................................................ 38
6. This usually is a mere excuse............................................................. 38
7. Chateaubriand’s views...................................................................... 39
8. Under treaty stipulations.......................................................................39
9. On the plea of humanity.......................................................................39

10. By invitation of contending factions............................................ 40
11. Arbitration between parties in a civil war .... 40
12. Right of arbitrator to enforce his decision . . . . 41
13. Interference in cases of dependent States.....................................41
14. Independence in legislation and courts.....................................41
15. In rewards and punishments . . . ■ • • .42
15. Cases of Martin Koszta and Simon Tousig .... 42
16. Right of self-preservation.......................................................................42



Xll CONTENTS.

PARA. PAGE
17. Means incident to this . . . . . . . . . 43
18. May be limited by treaty. . . . . . . . 43
19. By the rights of others .............................................. . . 43
20. Increase of army and navy ..... . . 44
21. Of fortifications and military schools . . . . . 44
22. Extra-territorial defence ..... . . . 44

CHAPTER V. 

Bights of Equality.
1. Natural equality of States..................................... . . 46
2. The Great Powers of Europe . . . . . . . 46
3. In regard to titles . . . . . . . . . 46
4. Effect of custom and treaties ..... . .' 47
5. Claims of the Pope and of the Emperor of Germany. . . 47
6. Dignity of a State represented by its ruler . . . . 47
7. Difficulties between ministers . . . . , . . . 48
8. Royal honours ....... . . . 48
9. Emperors and kings....................................................... . . 48

10. Monarchical sovereigns ...... . .49
11. Semi-sovereign and dependent States . . . . . 49
12. Republics ................................................................. . . 49
13. General rule of equality and precedence . . . . . 49
14. Usage of the alternat.............................................. . . / 50
15. Diplomatic language.................................... ......... . . ' 51
16. Military and maritime ceremonial .... .. . 51
17. How regulated................................................................ . , 51
18. In the narrow seas ....... . . 51
19. In foreign ports and on the high seas ... . . . 52
20. Treaty regulations....................................................... . . 52
21. General rules of text-writers..................................... . . 53
22. Salutes between ships and forts .... . . 53
23. Ships in foreign ports ...... . . 54
24. Regulations of British navy..................................... . „ 56

CHAPTER VI.

Bights of Property and of Domain.
1. Sovereignty of a State.............................................. . . 57
2, Prerogative................................................................ . , 57
3. Jura majestatis and regalia ..... . .. 58
4. Property and domain.............................................. . .. 59
5. Right of eminent domain.............................................. . .. 59
6. Right of a State to own property . '. . . . . 59
7. Modes of acquisition.............................................. . . 59



CONTENTS. xiii

PARA. . PAGE
8. Eight of disposition of territory ... . . . 60
9. Authority to make a* valid transfer . . . . . . 60

10. Patrimonial kingdoms . . . . . . . . 60
11. Inhabitants of such kingdoms . . . . . . . 61
12. Modern transfers . . . . . . . . . 61
13. Maritime territory and territorial jurisdiction . . . . 61
14. Coasts and shores............................................. . . .63
15. Islands.................................... - . . . . . . 63
16. Principle of the king’s chambers . . . . . . 64
17. Difficulties in its application .... . . . 65
18. Claims to portions of the sea . . . . . . . 66
19. Danish Sound dues............................................. . . . 66
20. Mare clausum and mare liberum . . . . . . 67
21. The Black Sea and Dardanelles . . . . . . 67
22. The great lakes and their outlets . . . . . . 68
23. Navigable rivers as boundaries.... . . . 68
24. Changes in dividing rivers and lakes . . . . . 69
25. Effects on boundaries . , . . . . . . . 69
26. Rivers passing through several States . . . . . 70
27. Use of their banks............................................. . . . 70
28. Eight of innocent passage .... . . . 71
29. Modified by compact.................................... . . . 71
30. The Rhine and other great rivers . . . . . . 71

CHAPTER VII.

Bights of Legislation and Jurisdiction.
1. Exclusive power of legislation .... .' ... 72
2. Law. of real property..................................... . . . 72
3. Law of personal property..... . . . 73
4. Law of contracts.............................................. . . . 73
5. Exceptions to the rule of comity . . . . . . 73
6. Rule of judicial proceedings .... . . . 74
7. Law of personal capacity and duty . . . . . . 74
8. Droit d'aubaine and droit de retraction . . . . . 74
9. Law of escheat . . . ' . . . . . . 75

10. Foreign marriages.............................................. . . . 75
11. Foreign divorces............................................. . . . 76
12. Laws of trade and navigation .... . . .76
13. Laws of bankruptcy............................................. • . . 77
14. Law of treason and other crimes . . . . . . 77
15. Judicial power of a State..................................... . . . 77
16. Jurisdiction with respect to actions . . . . . . 78
17. Of a State over its own citizens . . . . . . 78
18. Over alien residents............................................. . . . 79
19. Over real property.............................................. . . . 79



PARA. PAGE

20. Over personal property........................................................................79
21. Qualification of the rule . . . . . . . .79
22. Origin of the difference........................................................................ 80
23. Voluntary assignments and assignments in bankruptcy . . 80
24. Public and private vessels on the high seas . . . .80
25. Public vessels and prizes in foreign ports......................................81
26. Private vessels in foreign ports...............................................................82
27. Summary of the judicial powers of a State . . . .82
28. Extradition of criminals........................................................................83
29. Criminal sentences.............................................  85
30. Foreign judgments......................................................................... .86
31. Judgment of prize courts, &c., in rem............................................ 86
32. Courts, how far judges of their own jurisdiction ... 86
33. Proof of foreign laws........................................................................87
34. Of contracts and instruments....................................................... .87
35. Of foreign judgments, &c............................................................... 88
36. Slavery .   88

xiv CONTENTS.

CHAPTER VIII.

Bights of Legation and Treaty.

1. Right of legation essential to sovereignty......................................92
2. Of semi-sovereign States, &c. ...•••• 92
3. How affected by civil war ..... . .92
4. Refusal to receive a particular person ..... 93
5. Conditional reception................................................................. 93
6. What department may send and receive ... . .93
7. Exercise of the right may be restricted by treaty . . .94
8. By influence of powerful neighbours............................................ 94
9. Treaties with dependent States.............................................. .94

10. Treaty-making power........................................................................94
11. Treaties must in general be ratified......................................................95
12. Exception in cases of truces, &c.......................................................95
13. Sponsions....................................................................................95
14. Conventions of Closter-Seven and of El Arish . . . .95
15. Legislation to give effect to treaties......................................................96
16. Under the constitution of the United States .... 97
17. How far a treaty operates proprio vigor.................................................97
18. Real and personal treaties ... • • • • .98
19. Other divisions ................................................................................. 98
20. Equal and unequal treaties....................................................... .98
21. Of guarantee and surety........................................................................99
22. Of confederation and association................................................99



PAHA. PAGE

23. Treaties of alliance................................................................................99
24. Of amity or friendship ........ 100
25. Of commerce, boundaries, &c...............................................................100
26. Violation of the faith of treaties............................................. 101
27. Use of an oath or asseveration in treaties......................................... 101
28. Conditions to make a treaty binding......................................... 102
29. Attempts of the Popes to annul the obligations of treaties . 102
30. Guarantees and securities.................................................................... 103
31. Dissolution and termination of treaties.......................................... 104
32. Effect of loss of sovereignty . . . % . . . 104
33. Debts previously contracted........................................................... 104
34. Remarks of Kent and Wheaton on the interpretation of treaties 104
35. Rules of Grotius..............................................................................105
36. Vattel’s rules.......................................................................................105
37. The Clayton-Bulwer Treaty........................................................... 106
38. Rules of Rutherforth.....................................................................107
39. Paley on promises..............................................................................107
40. Objections to arbitrary formulae ...... 108
41. Importance of well-established principles...........................................108

CONTENTS. XV

CHAPTER IX.

Treaties of Peace.

1. Peace the end and object of war..............................................109
2. Powers to make war and peace may be distinct . . . 109
3. In Great Britain and the United States.................................... 109
4. May a prisoner of war make a treaty of peace ? . . .110
5. Implied power of alienation of territory.................................... 110
6. Duty of compensation to individuals.....................................110
7. Joint treaty of peace by allies.......................................................110
8. General character of a treaty of peace.....................................Ill
9. It implies an amnesty................................................................ 113

10. New grievances from same cause..............................................113
11. Claims unconnected with causes of the war . . . . 1] 3
12. Principle of uti possidetis.............................................. 113
13. Treaty of peace binds the whole State................... Ill
14. When its obligations commence............................ 114
15. Criminal responsibility of individuals................... 114
16. Civil responsibility for damages . . . . . .114
17. Constructive and actual knowledge of peace .... 115
18. Recapture after treaty of peace ................................................... 115
19. In what condition things are to be restored .... 116
20. Unpaid military contributions......................................116
21. Revival of former treaties..................................... 116



PAEA.

22. Breach of treaty of peace.....................................
23. Delays, &c., in carrying treaty into effect . .
24. War for new cause or for breach of peace . .

CHAPTER X.

Rights and Duties of Fuhlic Ministers.

1. Permanent legations.....................................
2. No distinction in ancient times . . .
3. Modern classification .....
4. Ambassadors.......................................................
5. Envoys................................................................
6. Ministers, &c........................................
7. Charges d'affaires ......
8. Secretaries.......................................................
9. Attaches and minister’s family . . .

10. Messengers and couriers.....................................
11. Domestics and servants.....................................
12. Inviolability of ministers.....................................
13. Exemption from all local jurisdiction . .
14. If he plot against the government . . .
15. If he renounce his right of exemption . .
16. If he voluntarily submit to local jurisdiction .
17. Extent of civil jurisdiction ....
18. Of criminal jurisdiction .....
19. Public ministers, how punished . . .
20. Dependents, how punished ....
21. Testimony of ministers, &c. ....
22. Exemption of minister’s house, &c. . . .
23. His other real estate.....................................
24. Of taxes and duties.....................................
25. Freedom of religious worship ....
26. Letters of credence ......
27. Full power.......................................................
28. Instructions .......
29. Notification of appointments ....
30. Presentation and reception ....
31. Passports and safe-conduct ....
32. Passing through other States ....
33. Termination of public missions . . .
34. By death of the minister ....
35. By his recall.......................................................
36. By expiration of term, &c.....................................
37. By change of government ....
38. By his dismissal..............................................
39. Respect due to local authorities . . . .

xvi . CONTENTS.

PAGE

116
117
117

118
118
118
118
119
119
120
120
120
120
121
121
121
124
124
125
125
126
127
127
128
128
128
129
129
130
130
131
131
131
131
132
132
132
133
133
134
134
135



CONTENTS. xvii

CHAPTER XI.

Of Consuls and Commercial Aqents.
PARA. J

1. Ungin of the institution of consuls ..... 433
2. General powers in modern times.................................................. 437
3. Consular organisation ...... ^37
4. Commission and exequatur ....... 437
5. Consuls have no diplomatic character.........................................437
6. Are subject to local jurisdiction..................................................437
7. They have no rank except among themselves .... 137
8. Enjoy certain rights and exemptions ..... 13.7
9. When they are foreigners ...... 138

10. When citizens of the country ..... 138
11. Powers of arbitration....................................................... ’ 439
12. Marriages and divorces by consuls.................................................. 439
13. The granting of passports, &c...................................................439
14. They can afford no refuge from process.........................................140
15. Engaging in trade............................................................................. 240
16. Consuls of Christian States in the East .’ 140
17. The Foreign Jurisdiction Act, 1890 .....................................*140
18. International courts of Egypt.............................................. 444

CHAPTER XII.

Determination of National Character.

1. National character, how determined . . . 443
2. Rights of the State....................................................... 44-^
3. Naturalisation.............................................. 443
4. Apparent conflict between allegiance and naturalisation . . 145
5. Allegiance does not affect personal domicil .... i4g
6. Nor commercial domicil......................................................... 44g
7. Domicil defined....................................................... 440
8. Divisions of domicil . . *..................................... 447
9. Intention the controlling principle..................................... 447

10. Necessity of some overt act.............................................. 447
11. Domicil from residence............................... 447
12. Effect of domestic ties ........................................................ 44g
13. Exercise of political rights ...... 443
14. Character and extent of business ...... 143
15. Time of residence........................................ 440
16. Presumption arising from foreign residence .... 149
17. Evidence to repel the presumption ...... 149
18. Of ministers and consuls......................................... ............................  9
19. Other public officers........................... 4gQ
20. A wife, minor, student, servant...................................................

b



PARA. _ .
21. A soldier, prisoner, exile, and fugitive . . •
22. Effect of municipal laws on domicil • • •
23. Of treaties ................................................................
24. Temporary residence..............................................
25. A merchant may have several domicils . . .
26. Native character easily reverts ....
27. Leaving and returning to native country . . .
28. Subjects of a belligerent during war . • •
29. Effect of military occupation....................................
30. Of complete conquest..............................................
31. Of cession without occupation • • • • •
32. Of revolution and insurrection.....................................
33. Of a particular trade.................................... < /
34. This character differs from that derived from domicil
35. Of habitual employment..............................................
36. National character of ships and goods . . .

CHAPTER XIII.

Mutual Duties of States.

1. Rights and correlative duties ....
2. Classification of the duties of States . .
3. Justice a perfect obligation ....
4. States responsible for acts of their rulers . .
5. Acts of subordinate officers ....
6. Acts of private citizens.....................................
7. Piracy by sea and land .....
8. Definition of piracy..............................................
9. Plea of emigration and expatriation . . .

10. Duties of mutual respect . ■ • • •
11. Declining commercial intercourse . . •
12. Mutual duties of humanity ....
13. Limited by duties of neutrality . . .
14. Quarantine.......................................................
15. Droit de Renvoi and taxation of foreigners .

xviii CONTENTS.

CHAPTER XIV.

Settlement of International Disputes.

1. Duty of moderation in international disputes .
2. Modes of settlement....................................
3. Amicable accommodation ....
4. Compromise.......................................................
5. Mediation.......................................................
6. Arbitration.......................................................

151
151
151
152 
152 
152
152
153 
153
153
154 
154
154
155 
155 
155

. 157
. 157 
. 157
. 158
. 158
. 158 
. 159
. 160 
. 160 
. 161 
. 161 
. 161 
. ‘ 161 
. 162 
. 163

. 164 

. 164

. 164 

. 165

. 165

. 167



PARA* . . PAGE

7. Rejection of offers to arbitrate............................................. 168
8. Conferences and congresses . . . . . . .168
9. Retortion.................................................................................. .....

10. Retaliation...................................................................................... 169
11. Reprisals.................................................................................   169
12. General and special reprisals ....... 170
13. Positive and negative reprisals ....... 170
14. Pacific blockade..............................................................................
15. Seizure.................................................................................. 171
16. Right to be first proved ........ 171
17. Reprisals upon persons ...... 171
18. In the punishment of individual offenders . . . .172
19. Where his Government assumes his act ..... 172
20. Case of the “ Caroline ” . . . . . , # 172
21. Embargoes ........ 176
22. Where reprisals, &c., are followed by war..... 173
23. Not in favour of foreigners ...... 173
24. The “ Jus angarise ”...............................................................................
25. International arbitration ...... 174

CONTENTS. xix

CHAPTER XV. 
Just Causes of War.

1. Reasons and motives of war . . .
2. Justifiable causes.....................................
3. The motives of a war ....
4. Commendable motives ....
5. Vicious motives .....
6. Early Christians opposed to all wars .

175
175
175
176 
176 
176

CHAPTER XVI.

Different Kinds of Wars.
1. Definition of war........................................................
2,. Divisions by military writers .....
3. By historians................................................................
4. By publicists................................................................
5. Wars of insurrection and rebellion ....
6. Wars of independence ......
7. Wars of opinion.......................................................
8. Civil wars ........
9. Wars of intervention ......

10. Preservation of the balance of power . . .
11. Treaty of Paris and Congress of Vienna, 1814 and 1815
12. Views of Great Britain on armed intervention . .
13. Public wars . .......................................................

178
178
178
179 
179 
179
179
180 
180 
180 
180 
181 
181



XX CONTENTS.

l'ARA. PAGE
14. Private wars....................................................... . 181
15. Mixed wars....................................................... . 182
16. Perfect and imperfect wars .... . 182
17. Acts of subordinate officers .... . 182
18. Lawful and unlawful wars .... . 183

CHAPTER XVII.

Declaration of War and its Effects.

1. By whom war is to be declared .... . 184
2. Ancient modes of declaration .... . 184
3. Modern practice.............................................. . 185
4. Absolute or conditional declarations . . . . 185
5. Offers after declaration.................................... . 185
6. Effects on individuals.................................... . 186
7. On commerce, &c................................................... . 186
8. Carrying supplies to a colony, &c. . . . . 186
9. Only exception to a rule of non-intercourse . . 186

10. Effect on subjects of an ally .... . 187
11. On subjects of an enemy in our territory . . . 187
19. Laws of particular States .... . 188
13. Enemy’s property in territory of belligerents . . 189
14. Debts due to an enemy..................................... . 190'
15. Distinction made by English text-writers . . 191
16. Examples of its enforcement .... . 191
17. The Silesian loan.............................................. . 191
18. Commencement of war, how determined . . . 192
19. In regard to neutrals..................................... . 192
20. Effects of declaration of war on treaties . . . 193
21. On local civil laws.............................................. . 193
22. Difference between Military and Martial law . . 194
23. Declaration of Martial law .... . 194
24. Court of the Constable and Marshal . . . . 194
25. Martial law on the Continent .... . 195
26. Martial law in the United States . . . . 196
27. Suspension of habeas corpus .... . 196

CHAPTER XVIII.

Means and Instruments for Carrying on War.

1. Duty to serve and defend the State . . . . 198
2. Certain classes usually exempted . . . . 198
3. Levies en masse ...... . 199
4. Power to raise troops..................................... . 190
5. Duty of a State to support its troops . . . 200



CONTENTS. XXI

PAIiA. PAGE

6. Unpaid troops .   200
7. Use of mercenaries..............................................................................200
8. Partisan and guerrilla troops........................................................... 202
9. Guerrilla bands to be distinguished from levies en masse . . 202

10. Hostilities waged by private persons . . . . . 203
11. Implements of war............................................................................. 203
12. Use of poisoned weapons.................................................................... 204
13. Poisoning wells, food, &c............................................................ 205
14. Assassination, &c.................................................................................. 205
15. Surprises ........... 205
16. Allowable deceptions ........ 205
17. Stratagems, what allowed.................................................................... 206
18. What are forbidden............................................................................. 206
19. Deceitful intelligence ........ 207
20. Use of spies.......................................................................................207
21. Rewarding traitors ......... 208
22. Intestine divisions............................................................................. 209

CHAPTER XIX.

The Enemy and his Allies.

1. Difference between public and private enemies .... 210
2. Status of legal hostility...............................................210
3. Differences of treatment...............................................210
4. Allies not necessarily associates in a war....................210
5. If an ally of the enemy engage in hostilities .... 211
6. Warlike alliance made during a war....................211
7. Warlike alliance made before a war.............................211
8. An offensive alliance............................................... 212
9. A defensive alliance........................................................212

10. Obligation of an alliance determined by justness of the war . 212
11. Distinction between auxiliaries and subsidy .... 213
12. Treaty of guarantee.........................................................213
13. Capitulations for mercenaries......................................213
14. Example of Switzerland............................................... 213
15. Warlike associates.........................................................214
16. No declaration necessary against enemy’s associates . . . 214
17. Policy of treating enemy’s allies as friends .... 214

CHAPTER XX.

Rights of War as to Enemy's Person.

1. General rights as to enemy’s person.....................................215
2. Limitation of right to take life..............................................215
3. Exemption of non-combatants....................................................... 216



XXII CONTENTS.

PARA. PAGE

4. Exemption may be forfeited................................................216
5. Exemption is limited.......................................................  .217
6. Prisoners entitled to quarter.................................... .......... .217
7. Treatment of prisoners of war.................................... .......... . 217
8. Made slaves in ancient times ...... . 218
9. Ransom and exchange....................................................... . 218

10. Release on parole............................................................................... 219
11. Conditions imposed on release...................................... .219
12. General rule for support of prisoners . . . . .219
13. Where exchanges cannot be effected ..... 220
14. Historical example...................................................... .......... .221
15. Character of support to be given..................................... ......... 221
16. Where no probability of an exchange............................................ 221
17. May be kill them in certain cases ? . . . . . .222
18. Useless defence of a place.............................................. . 222
19. Sacking a captured town . . . . . . . .223
20. Remarks of Napier....................................................... ......... . 223
21. Deserters........................................................................ .......... . 223
22. Rule of reciprocity................................................................ ■ 224
23. Limitation of the rule....................................................... • 224
24. Limitation as to the time of punishing military offences . . 224

CHAPTER XXI.

Enemy's Property on Land.

1. General right of capture in war..................................... ......... 226
2. Distinction between movables and immovables . . . 226
3. Alienation of the public domain ...... 226
4. Title to real property....................................................... .227
5. Who may purchase................................................................ .227
6. Purchase by a neutral State.................................... ......... • 228
7. Movables......................................................................................... 228
8. Documentary evidence of debts ..... • 228
9. Public archives, &c............................................... ......... .229

10. Works of art, &c. ......... 229
11. Civil structures and monuments ..... - 230
12. Private property on land....................................................... - 230
13. General exceptions to rule of exemption ..... 231
14. Penalty for offences . . . . . . . . .231
15. Military contributions ................................................................. 232
16. An historical example.............................................. • • 232
17. Capture on the battle field........................................................  233
18. Conquest prize and booty........................................................  233
19. All booty belongs primarily to the State ..... 233
20. Rule of moderation...........................................................................234
21. Laying waste a country 234



CONTENTS. XX111

CHAPTER XXII.

Enemy's Property on the High Seas.
PARA.

1. Rules as to maritime captures......................................................
2. Attempts to modify it................................................................
3. Difficulties in its application......................................................
4. Ownership at time of capture .......
5. Rule as to consignee...................................................... • •
6. Contract and shipment made in contemplation of war . -
7. Contract made in peace and shipment in war ....
8. If both be made in time of peace..............................................
9. Shipment at risk of neutral consignee .....

10. If neutral consignor become an enemy during voyage . ■
11. Acceptance in transitu by neutral consignee ....
12. Change of ownership by stoppage in transitu ....
13. National character of goods......................................................
14. Transfer of enemy’s ships to neutrals .....
15. General rule as to character of ships and goods . . •
16. Effect of liens.................................................................................
17. Documentary proofs of ownership.............................................
18. Vessels of discovery, fishing boats, mail packets . . •
19. Cases of shipwreck........................................................................
20. Distinctions between reprisals and privateering . . •
21. Declaration of the Conference of Paris, 1856 ....
22. Opinion of other States................................................................
23. Treaty stipulations.........................................................................

CHAPTER XXIII.

Trade with the Enemy.

1. Property of subjects engaged in trade with the enemy liable to
confiscation........................................................................

2. Exceptions to rule........................................................................
3. Rule rigorously enforced................................................................
4. Withdrawal from enemy’s country at beginning of war . .
5. Distinction between cases of domicile and mere residence . .
6. Necessity of a license of withdrawal discussed ....
7. Where order of shipment cannot be countermanded . . .
8. Good faith or a mistake no defence ......
9. Trade through a neutral port.......................................................

10. Continuous voyages................................................................
11. When offence is completed
12. Share of partner in neutral house.............................................
13. Transfer of ships.........................................................................
14. Regularity of papers not conclusive.............................................
15. Trade by stranger in enemy’s country.....................................

PAGE

236
236
237
237
237
237
238
238
238
238
238
238
239
239
240
240
241
242
242
243
244
244
245

247
247
248
248
248
249
249
249
249
250
250
250
251
251
251



XXIV CONTENTS.

para.

16. Distinction as to native subject . . .
17. Acceptance of a licence from enemy . .
18. Trade with possessions and colonies of enemy .
19. Rule of insurance ......

CHAPTER XXIV.
Rights and Duties of Neutrals.

1. Neutrality in war.....................................
2. Qualified neutrality .....
3. Neutrality must be observed and enforced
4. No hostilities to be permitted within neutral jurisdiction
5. Passage of troops through neutral territory
6. Pretended exception of Bynkershoek
7. Opinions of writers on public law .
8. Neutral ports .....
9. Right of asylum ....

10. When this right is presumed . .
11. Duties of belligerents while in neutral waters
12. Distinction in regard to asylum to troops
13. The “ Alabama ” case . . .
14. Arming vessels and enlisting troops .
15. Loans of money by neutrals . .
16. Pursuit of enemy from neutral ports
17. Passage over neutral waters . .
18. Municipal laws enforcing neutrality .
19. Laws of the United States . .
20. Foreign Enlistment Act . . .
21. Protection of property in neutral territory,
22. Restitution of property captured in neutral terrii
23. If such property be in possession of neutral
24. Decisions in the United States . .
25. Purchases in foreign ports . . .
26. If condemned in captor’s country . .
27. In cases of illegal equipment and outfit .

tory

CHAPTER XXV.
Law of Sieges and Blockades.

1. No intercourse with a place besieged or blockaded
2. Authority to institute sieges and blockades .
3. Distinction between them ....
4. Actual presence of an adequate blockading force
5. Temporary absence produced by accident. .
6. Constructive or paper blockades . . .

. 251 
. 252 
. 252 
. 252

253
253
253
255
255
255
256 
256
256
257 
257
257
258 
261 
261 
262 
262 
262 
263 
263 
267 
267
267
268 
268 
268 
268

. 269 

. 269 

. 269 

. 270 
. 270 
. 270



PAllA. PAGE

7. Use of steam .......... 271
8. The Declaration of Paris, 1856............................................................271
9. De facto and public blockades ....... 271

10. If driven away by force.................................................................... 272
11. Effect of maritime blockades on interior communications . .272
12. Effect of a siege upon communications by sea . . . .272
13. Breach of blockade a criminal act . . . . . .273
14. Public notification charges parties with knowledge . . .273
15. What constitutes a public notification . . . . .273
16. Effect of general notoriety . . . . . • .274
17. Cases which preclude a denial of knowledge . . . .274
18. When presumption of knowledge may be rebutted . . .274
19. Proof of actual knowledge or warning ..... 274
20. Attempt to enter a blockaded port . . . . . .274
21. Inception of voyage..............................................................................275
22. Distant voyages . . . . . . . . .275
23. Exception in case of de facto blockades . . . . .275
24. When presumption of intention to enter cannot be repelled . 276
25. Neutral vessels entering in ballast . . . . . .276
26. Declaration of master.................................................................... 276
27. Delay in obeying warning ....... 277
28. Disregard of warning........................................................  . 277
29. When ingress is excused .   277
30. Violation of blockade by egress . . . . . .277
31. When egress is allowed.....................................................................278
32. Penalty for breach of blockade . . . . . . .278
33. When cargo is exempted from condemnation . . . .278
34. Duration of offence.............................................................................. 279
35. Insurance, how affected by violation of a blockade . . .279
36. Hautefeuille’s theory of the law of blockades . . . . 280

CHAPTER XXVI.

Contraband of War.

1. Definition of contraband........................................................... 281
2. Contraband articles confiscated.................................................. 281
3. Rule in regard to ships.....................................................................281
4. Cases where the ship also is condemned......................................... 282
5. Plea of ignorance or force.....................................................................282
6. Inception of the voyage completes offence .... 282
7. Return voyage..................................................................  . 283
8. If not contraband at time of seizure ...... 283
9. Transfer from one port to another ...... 283

10. If for enemy’s use in a neutral port...................................................283
11. The “ Commercen ”.............................................................................. 284

CONTENTS. XXV



PARA. PAGE

12. Disagreement as to what particular articles are contraband . 281
13. Views of Grotius and others........................................................... 281
11. Of modern writers............................................................................281
15. Discordance of treaties and ordinances.........................................286
16. Intended use deduced from destination......................................... 287
17. Provisions...................................................................................... 287
18. British rule of pre-emption...........................................................288
19. The Naval Prize Act.....................................................................288
20. Insurance on articles contraband of war.........................................288

xxvi CONTENTS.

CHAPTER XXVII. 

Right of Visitation and Search.

1. General exemption of merchant vessels on the high seas . . 290
2. Right of search a belligerent right.............................................. 290
3. Claim of England to visit in time of peace .... 290
1. By Continental writers................................................................291
5. Of Lord Stowell.........................................................................291
6. Final settlement of British claims with regard to the slave trade 292
7. General Act of the Brussels Conference, 1890 .... 293
8. Visit and search in time of war..................................................291
9. English views as to extent of search.........................................295

10. Continental writers............................................................................. 295
11. Enforcement of the right of search..................................................296
12. It must be exercised in a lawful manner.........................................296
13. Penalty for resisting search ....... 296
11. Vessels of war are exempt from search.......................................... 297
15. Merchant ships under their convoy.................................................. 297

' 16. Opinions of publicists.................................................................... 297
17. Effect of enemy’s convoy.................................................................... 298
18. Effect of resistance of neutral master......................................... 298
19. Documents required to prove neutral character . . . 298
20. Concealment of papers.................................................................... 299
21. Spoliation of papers............................................................................. 299
22. Use of false papers ......... 300
23. Impressment of seamen from neutral vessels .... 300

CHAPTER XXVIII. ,

Violation of Neutral Duties.

1. The rights and duties of neutrality are correlative, and distinct
from neutralisation................................................................ 301

2. Responsibility of individuals for violation of neutral duties . 302



PARA. PAGE

3. Unlawful character of the act............................................................302
4. Neutral vessels transporting enemy's goods .... 302
5. Opinions of English and American text-writers . . . 303
6. Neutral goods in enemy’s vessels ...... 303
7. The two maxims distinct........ 303
8. Declaration of the Congress of Paris, 1856 . . . . 303
9. Proof of neutral goods in enemy's ships ..... 304

10. Neutral ships under enemy’s flag and pass .... 304
11. Neutral goods in such vessels.............................................. . 304
12. Neutral vessel in enemy's service ...... 305
13. Transporting military persons ....... 305
14. Conveying enemy’s despatches by ship, post, or cable . . 305
15. The case of the " Trent ”.................................................................... 307
16. Rules of 1756 and 1793 ........ 308
17. Continuous voyages .............................................................................. 309
18. Extension of the doctrine of continuous voyages by the United

States....................................................................................... 310

CONTENTS. xxvii

CHAPTER XXIX.

Pacific Intercourse of Belligerents.

1. Object and character of commercia belli ..... 313
2. Military compacts and conventions ...... 313
3. Suspensions of arms, truces and conventions . . . .314
4. Acts of individuals ignorant of a truce.....................................314
5. What may be done during a truce ...... 314
6. Conditional and special truces....................................................... 316
7. Capitulations . . . ................................................316
8. Individual promises . . . . . . . . .317
9. Passports and safe-conducts ....... 317

10. When and how revoked.....................................................................318
11. Safeguards....................................................................................... 318
12. Cartels for prisoners..............................................................................318
13. Cartel ships....................................................................................... 318
14. Their rights and duties.....................................................................319
15. Ransom of prisoners of war............................................................319
16. Ransom of captured property .   319
17. In England.......................................................  320
18. If given by one ally, is binding upon the others . . . 320
19. If ransomed vessel be lost ....... 320
20. If it be recaptured.............................................................................. 321
21. If hostage be recaptured..................................................................... 321
22. Suits on contracts of ransom........................................................... 321
23. Flags of truce....................................................................................... 322



XXV111 CONTENTS.

CHAPTER XXX.

Licenses to Trade.
PARA. PAGE

1. Licenses to trade..........................................................................  323
2. Grant of licenses.......................................................  324
3. Persons entitled to use a license...................................................324
4. Where the grantee acts as agent for others .... 324
5. Character of vessel...............................................................................325
6. Quality and quantity of goods............................................................ 325
7. Protection to enemy’s goods............................................................ 325
8. License to an alien enemy............................................................ 325
9. If cargo be injured...............................................................................326

10. If it cannot be landed..................................................................... 326
11. Compulsory change of cargo............................................................326
12. License to import no protection for re-exportation . . . 326
13. Course of voyage ......... 326
14. Change of destination..................................................................... 326
15. Intended ulterior destination............................................................ 327
16. Condition to call for convoy ....... 327
17. Capture before and after deviation................................................... 327
18. Time limited in license.....................................................................327
19. A license has no retrospective action..........................................328
20. If not on board, or not endorsed ...... 328
21. Breach of blockade, &c., by a licensed vessel .... 328

CHAPTER XXXI.

Bights and Duties of Captors

1. Of captures generally.............................................. ......... . 329
2. What constitutes a maritime character..................................... 329
3. The Naval Prize Act, 1864 ........................................................ 329
4. Title, when changed.................................................................330
5. Where prizes must be taken........................................................331
6. Of joint captures generally ....... 331
7. Constructive captures by public vessels.........................................331
8. When actual sight is not necessary................................................... 331
9. Of joint chase........................................................................................332

10. Services before and after capture................................................... 332
11. Vessels associated in same service ...... 332
12. Mere association not sufficient............................................................ 332
13. Convoying ships.............................................................................. 332
14. Detached vessels...............................................................................332
15. Joint captures by land and sea forces.......................................... 333
16. By public ships of allies......................................................................333



PARA. PAGE

17. Constructive joint captures not allowed to privateers . . 333
18. Captures by revenue cutters...........................................................333
19. By boats or tenders............................................................................. 334
20. By prize masters . ................................................................334
21. By non-commissioned vessels........................................................... 334
22. Public vessels of war and privateers............................................. 334
23. Effect of fraud on claims for joint capture .... 334
24. Distribution of prize to joint captors.........................................334
25. Of bounty or head money........................................................... 335
26. Forfeiture of claim to prize........................................................... 335
27. Probable cause of seizure usually sufficient . . . .335
28. Duties of prize master.................................................................... 336

CONTENTS. xxix

CHAPTER XXXII.

Prize Courts, their Jurisdiction and Proceedings.

1. Validity of a maritime capture, how determined . . . 337
2. Why prize courts of other countries cannot condemn . . 337
3. Apparent exceptions to rule......................................................   338
4. Rule varied by municipal regulations.........................................338
5. Prize courts in general.................................................................... 339
6. Court in ally’s territory.................................................................... 339
7. But not in neutral territory ............................................................339
8. In conquered territory................................................................  339
9. Extent of jurisdiction of prize courts ..... 339

10. Location of prize............................................................................. 340
11. Decision of competent court conclusive ..... 341
12. State responsible for unjust condemnation .... 341
13. If justice not rendered by prize court of captors . . . 341
14. Cases of England and Prussia in 1753, and of the United States

and Denmark in 1830   342
15. When jurisdiction may be enquired into.........................................342

CHAPTER XXXIII.

Bights of Military Occupation.

1. Distinction between military occupation and complete conquest 344
2. When rights of military occupation begin .... 345
3. Submission sufficient................................................................346
4. Effect upon political laws ....... 346
5. Upon municipal laws ........ 346
6. Punishment of crimes in such territory.....................................348
7. Effect of military occupation under the laws of England . . 348
8. Under the constitution of the United States .... 348



XXX CONTENTS.

PAHA.

9. Transfer of private property ....
10. Allegiance of inhabitants of occupied territory .
11. Implied obligations of the conquered . .
12. Military insurrections . ... . .
13. Alienations of territory occupied by an enemy .
14. Effect of military occupation on incorporeal rights
15. Debts due to the displaced government . .
16. If former government be restored . . .

CHAPTER XXXIV.

Rights of Complete Conquest.
1. Conquests, how completed.......................................................
2. Acquisition of parts of a State.......................................................
3. Subjugation of an entire State .......
4. Retroactive effect of confirmation of conquest ....
5. Transfer of personal allegiance by conquest ....
6. The assent of the subject required ......
7. Such assent determined by domicile..............................................
8. Case of Hallemund.........................................................................
9. Its application to foreign residents ......

10. Rule may be varied by treaty or municipal law . . .
11. Right to citizenship under new sovereignty . . . .
12. English law on this subject.......................................................
13. American decisions.........................................................................
14. Laws of the conquered territory..............................................
15. Conquered territory under British laws.....................................
16. Under the United States................................................................
17. How far laws of military occupation continue after complete

conquest...................................................................................
18. To the laws of the new sovereignty ......
19. Distinction in English law between conquered and discovered

territory ..........
20. Title to private property................................................................
21. Necessity of remedial laws.......................................................
22. Effect of conquest on the property of the State ....

CHAPTER XXXV.

Rights of Postliminy and Recapture.
1. Right of postliminy defined..............................................
2. Postliminy with regard to personal status and rights .
3. Postliminy in regard to things..............................................
4. Right of postliminy belongs exclusively to a state of war .

PAGE

349
349
349
350
350
351
351
352

354
354
354
355
355
355
356
357
358
358
358
359
359
359
360
360

360
361

361
362
362
362

364
364
364
365



CONTENTS. xxxi

PARA.

5. Postliminy in regard to allies . . .
6. In a neutral territory ....
7. Upon movables on land ....
8. Upon real property.....................................
9. Upon towns and provinces . . .

10. If a State be entirely subjugated . .
11. Application of postliminy to maritime captures
12. Regulated in part by treaty stipulations .
13. Laws of Great Britain ....
14. Laws of the United States . . .
15. Quantum of salvage on recaptures . .
16. Recapture of neutral property . . .
17. International law on salvage . . .
18. Military and civil salvage ....
19. Special rules of military salvage . .
20. If original capture be uu lawful. . .
21. I a case of ransom.....................................
22. A vessel recaptured by her master and crew
23. Recapture from pirates ....
24. Recapture by land and sea forces . .
25. By native and allied armies in native ports

PAGE

365
366 
366
366
367
367
368
369 
369 
371 
371
371
372 
372
372
373 
373 
373
373
374 
374

APPENDIX.

Digest of some of the more important cases.................................... 375

INDEX.................................................................................................... 391





FIRST STEPS
IN

INTERNATIONAL LAW.

CHAPTEK I.

HISTOKICAL SKETCH.

§ 1. Halleck in his work on International Law divides Division 
the history of that Law into periods of unequal length, subject, 
usually marked by some important event, and having refer
ence rather to the progress of the law than the history of 
nations. These periods are as follows:—1st, International 
Law among the ancients; 2nd, From the beginning of the 
Christian era to the fall of the Roman Empire; 3rd, From 
the fall of the Roman Empire to the beginning of the 
Reformation; 4th, From the beginning of the Reformation 
to the Peace of Westphalia; 5th, From the Peace of West
phalia to the Peace of Utrecht; 6th, From the Peace of 
Utrecht to the close of the Seven Years’ War; 7th, From 
the close of the Seven Years’ War to the beginning of the 
French Revolution; 8th, From the beginning of the French 
Revolution to the Congresses of Paris and Vienna in 1814 
and 1815; 9th, From the Congress of Vienna to the Treaty 
of Washington in 1842; 10th, From the treaty of Washing
ton to the Civil War in the United States in 1861. To 
these we may add:—11th, From the Civil War in the 
United States to the present day. These divisions are 
somewhat different from those adopted by other writers, 
but they seem to us more rational.

B
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2 FIRST STEPS IN INTERNATIONAL LAW.

Fivst Peviod—International Law among the Ancients.
§ 2. The history of the Jews, as derived from the Old 

Testament and the writings of Josephus, furnishes much in
formation relating to the rules by which the ancient Hebrews 
regulated their intercourse with other nations in peace and 
war. Grotius and other writers on international j urisprudence 
have illustrated their own views of public law by numerous 
examples taken from the history of this singular people, and 
Selden’s Law of the Jews, entitled, De Jure Naturali et 
Gentium, juxta disciplinam Ebrseorum, is a work of great 
erudition. He very justly distinguishes between the usages 
and practices which were susceptible of general application, 
and those limited rules of conduct which constitute the jus 
gentium of the Roman lawyers. As might be expected from 
an isolated and religious people, most of the laws regulating 
their intercourse in peace and war were of the latter cha
racter. Nevertheless, the history of the ancient Jews is 
well worthy of study, in its connection with this branch of 
law; it must be remembered there is much in the Jewish 
dispensation, although of Divine revelation, which has 
exclusive reference to them as a peculiar people, with a 
special mission to perform, and therefore not of general 
application.

§ 3. Nearly all our knowledge of international law among 
ancient States is derived from their intercourse with the Jews, 
and with the Greeks and Romans, more particularly with 
the latter. Although no professed treatise on international 
jurisprudence has been left us by any classical writei, 
nevertheless much information respecting this branch of 
public law among the Greeks and Romans has been elicited 
from their civil laws and military ordinances, and from the 
history of their numerous wars. Most of these rules were 
exclusively founded on religion.

§ 4. What was called the law of nations (Jus gentium) by 
the Romans, was not any positive system or code of juiis- 
prudence established by the consent of all, or even the 
greater part, of the nations of the world; it was simply
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a civil law of their own for the purposes of war. They early 
incorporated into their maritime laws the principles of the 
nautical code of the Greeks, and as their commerce and 
intercourse with other nations increased, these 'laws became 
more liberal and general in their character and provisions.

Second Period—From the Christian Era to the Fall of the 
Roman Empire. .

§ 5. The doctrines of the Christian religion, and the introduc- 
universality of their application, were well calculated to 
give a milder character and a greater extension to the tianity. 
principles of law, than they had received either under the 
Jewish dispensation or the defective and multifarious 
system of the Greek and Roman mythology. But its 
progress was comparatively slow, and the bitter persecu
tions suffered by the early Christians naturally engendered 
a spirit of retaliation. Moreover, the contests carried on 
by Constantine and the succeeding Christian Emperors 
with barbarous States were not of a character to develop 
the refinements of a commercia belli, or even to cause the 
observance of the acknowledged usages of war, or the 
previously established practices of intercourse in peace.
The seeds of intellectual disease had already been sown, 
while Christianity had not yet become the universal 
religion of the people. The peasantry, in particular, 
continued for a long time attached to the old idolatry ; 
hence the name of pagans was derived. Even Constantine, 
though he publicly declared himself a convert to Christianity, 
did not dare to receive baptism immediately. The adminis
tration of the Roman State was still completely interwoven 
with pagan rites and pagan doctrines.

Third Period—From the Fall of the Roman Empire to the 
Beginning of the Reformation.

§ 6. After the fall of the Roman Empire, many cities still In*?r"i A J national
preserved their municipal constitutions, and the jus gentium, law
in connection with the jus civile, into which many of its narklges*
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Its origin 
in modern 
Europe.

Effects of 
Papal 
supre
macy.

principles had become incorporated, continued to be practised 
to a limited extent, both in Italy and the provinces. Some 
have attempted to trace its influence upon the institutions 
and history of the different European nations, even through 
the darkest ages of human learning; it must, however, be 
admitted that this influence was not very marked in any 
case, and was by no means general. But on the restoration 
of the Western Empire under Charlemagne, the study of 
the Roman Civil law was revived.

§ 7. The origin of the law of nations in modern Europe 
has been traced to two principal sources—the Canon law 
and the Roman Civil law. It was founded mainly under the 
following circumstances: First, The union of the Latin 
Church under one spiritual head, whose authority was often 
invoked as the supreme arbiter between nations. Under 
the auspices of Pope Gregory IX., the Canon law was 
reduced into a code, which served as the rule to guide the 
decisions of the Church in public as well as private con
troversies. Second, The revival of the study of the Roman 
law, and the adoption of this system of jurisprudence by 
nearly all the nations of Christendom, either as the basis 
of their municipal code, or as subsidiary to the local 
legislation of each country.

§ 8. On the formation and consolidation of the Christian 
government in modern times by Charlemagne, the human 
mind began to recover from its torpor, and art, science, and 
learning sprang up out of the ruins of the ancient world. 
The Church had constituted a kind of bridge, spanning the 
chaotic gulf which separated declining antiquity from 
modern civilisation. The effect which this change produced 
upon international relations, and public law in general, 
may be traced in the lives of such rulers as Charlemagne, 
King Alfred, and St. Louis of France. The power which 
the Bishop of Rome obtained, by his spiritual influence, 
first over the minds, and afterwards over the temporalities 
of Christian princes, did much for the civilisation of Europe 
by the restoration and preservation of peace, and by 
restraining the ambitious and crafty from despoiling their
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neighbours. But the interference of the Popes in matters 
temporal has by some been considered to be destructive of 
the very foundations of International Jurisprudence, and to 
be dangerous to the individuality of States, by reducing 
them to a dependence upon the Papal will.

Fourth Period—From the Beginning of the Reformation to 
the Peace of Westphalia.

§ 9. The Reformation began to produce its effects upon Effects of 
the minds of men some time prior to the advent of Luther, formation. 
Its effects were by no means confined to articles of religious 
faith. A greater theological liberty was its immediate 
object,but this was intimately allied with political freedom; 
and these two necessarily caused a great change in the law 
of nations. The different States of Europe were ranged 
under different standards, and each party was united by 
a kind of common cause. Moreover, the separate members 
of each of the contending masses were bound together 
by principle or interest, rather than by any recognised 
paramount authority, for even the Catholic States soon 
ceased to render obedience to Papal supremacy in matters 
purely temporal. This necessarily led to the independence 
of Sovereign States, the true basis of international juris
prudence. The impulse which had been given to this 
subject by the Canon law was gradually dying away, and 
the infant science was likely to be smothered and lost, 
when the more advanced notions engendered by the spirit 
of progress rescued it from destruction and placed it upon 
a more sure and firm foundation. Its progress was thence
forth both certain and rapid.

§10. Ward, in his “ Inquiry into the Foundation and The 
History of the Law of Nations in Europe from the Time ^ters”1 
of the Greeks and Romans to the Age of Grotius,” has temporal, 
called attention to the obstacles placed in the way of 
the progress of International Jurisprudence by religious 
intolerance, and the dangerous pretensions of the Popes to 
determine, not only international disputes, but all questions
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Laws, &c.

relating to temporal matters connected with the government 
of independent States. But if it be said that the interven
tion of the Papal power in civil affairs was an usurpation 
of the rights of the public authority, it should also be 
remembered that it is impossible to usurp that which does 
not exist: a power which is unable to exercise the authority 
which belongs to it cannot reasonably complain if that 
authority passes into the hands of others who have the 
strength and the skill to use it. During the period ante
cedent to the Reformation the public authority did not 
complain of usurpations, but looked upon them as acts 
just and legitimate, because they were natural, necessary, 
and brought about by the force of events and the result 
of the situation. Certainly, it would now seem extra
ordinary to see bishops provide for the security of roads, 
publish edicts against incendiaries and robbers, or against 
those who cut down olive trees, or who committed other 
injuries of the kind. But at that time such proceedings 
were necessary; the ecclesiastical power was struggling 
against injustice and violence, and endeavouring to sub
stitute in its stead the empire of order.

§ 11. The Rhodians were among the first to adopt a 
regular system of laws and regulations relating to maritime 
trade. The compilation known under the names of Rhodian 
Laws, and Maritime Laws of the Rhodians, is a collection of 
maritime usages adopted at different periods and intended 
for different purposes. Next in importance we may mention 
the collection known as the Rooles or Jugemens d’Oleron. 
This collection of maritime customs or laws was prepared 
from the Consolato del Mare, under the direction of Queen 
Eleanor, Duchess of Guienne, and named from her favourite 
island, Oleron. It was doubtless revised by her son, 
Richard I., Duke of Guienne and King of England, for 
the use of the English maritime courts. Next we have the 
Jugemens de Damme or Lois de Westcapelle, the Goutumes 
d* Amsterdam, Laws of Antwerp, and the Leges Wisbuenses, or 
Maritime Law of Wisbuy, relating to maritime laws and 
usages in Northern Europe. The Assizes of Jerusalem were
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framed by Godfrey de Bouillon, and were principally based 
on. the laws and customs of France.

& 12. The Consolato del Mare is one of the most curious The Como-
3 lato del

and venerable monuments of early maritime jurisprudence. Mare.
The first edition which can now be traced was published at 
Barcelona in 1494. It is regarded by critics as a record of 
customs rather than an authoritative code of one or more 
nations. It embraces not only elementary rules for the 
construction of civil contracts relating to trade and naviga
tion, but also the leading principles then recognised as 
governing the maritime rights of belligerents and neutrals 
in time of war. The Guidon de let Mer is supposed to have 
been composed for the benefit of the merchant traders of 
the city of Bouen. It is commented on in Les Us et 
Coutumes de la Mer, which was published in 1647. Some of 
the maritime laws of France were enacted at a very early 
period, and are incorporated into the Ordonnance de la 
Marine, published in 1681.

$ 13. The most noted writers, prior to Grotius, on mat- Writers 
ters connected with international law, were Macchiavelli, Grotius. 
born at Florence in 1469; De Victoria, a professor at the 
University of Salamanca; Soto, born in 1494, a pupil of 
Victoria; Suarez, a Spanish Jesuit, born at Granada in 
1548; Ayala, judge advocate of the Spanish army in the 
Netherlands ; Bolanos, a native of Oviedo, in the Asturias;
Bodin, born at Angers, in France, in 1530; Brunus, a 
German civilian; Albericus Gentilis, born in 1553,—he 
first studied in Germany, and afterwards filled the chair of 
jurisprudence at Oxford; and Peckius, a Belgian.

§ 14. Hugo Grotius, the founder of modern international Writings 
law, was born in 1583 at Delft, Holland. In 1609 heof Grotius- 
published his well-known work “ De Mari Libero.” His 
great work, “ De Jure Belli ac Pacis,” was published at 
Paris in 1625. He died at Rostock in 1645. Grotius wrote 
during the Thirty Years’ War—that fierce struggle for 
religious and political liberty which was terminated a short 
time after his death by an honourable peace, based upon the 
principles which he had so ably and earnestly advocated.
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iifth Period—From the Peace of Westphalia to that of 
Utrecht, 1648-1713.

events of ^ The Peace of Westphalia, 1648, terminated the long 
thisperiod. series of wars growing out of the Reformation, and that 

memorable struggle against the political preponderance of 
the house of Austria; but war continued to rage in other 
parts of Europe until the treaty of Utrecht in 1713 restored 
the peace of Europe.

Questions § 16. Of the questions particularly discussed during 
tins period we may mention those relating to the inde
pendence of States, the liberty of the seas, the rights of 
conquest and of pre-emption, the theory of maritime 
prize, the law of sieges and blockades, the belligerent 
right of visitation and search, and the treatment due to 
prisoners of war. In many of these subjects a considerable 
advance was made from the restricted rules of the jus 
gentium of the Romans, and even from the more liberal 
principles established by Grotius; but in others the pro
gress of this branch of jurisprudence scarcely kept pace 
with the increasing civilisation of nations, 

blowing § Principal writers on international law imme-
Grotius. diately following Grotius were Selden, Hobbes, Puffendorf, 

Spinoza, Zouch, Loccenius, Molloy, Jenkins, Cumberland, 
Wicquefort, Rachel, and Leibnitz. Selden was born in 
England, in 1584, and died in 1634; he is best known by 
his work entitled “ Mare Clausum,” published in 1635 as an 
answer to the “ Mare Liberum ” of Grotius.

Sixth Period—From the Peace of Utrecht to the End of the 
Seven Years' War, 1713-1763.

Political § 18. The Peace of Utrecht was followed by the maritime 
the period. war between England and Spain in 1739: by the war of 

the Austrian succession ; and by the Seven Years’ War, 
which served to develop the military resources of Prussia 
and to display the brilliant genius of the Great Frederick.
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§ 19. During this period the celebrated question of the Questions 
Silesian loan gave rise to important discussions. Great a£itated 
Britain attempted to establish the doctrine denominated the 
“ Buie of 1756.” Many questions relating to the rights 
and privileges of public ministers were also discussed during 
this period.

§ 20. This period was prolific in writers on international Writings 
law, among the most distinguished of which we may publicists, 
mention the names of Bynkershoek, Wolfius, Vattel, 
Montesquieu, Heineccius, Barbeyrac, Mably, Emerigon,
Valin, Burlamaqui, Pothier, Casaregis, Beal, Butherforth,
Tindall, Hubner, Abreu, and Dumont.

Seventh Period—From the Seven Years' War to the French 
Revolution, 1763-1789.

§ 21. The most important events which occurred in Political
j eventsEurope were the partition of Poland; the war of Bavarian ’

succession, 1778; the mediation of France between Joseph II.
and the United Provinces; the Triple Alliance of 1788
between Great Britain, Prussia, and Holland; the revolt of
the British provinces in North America, and the war of the
American Be volution.

§ 22. The more important questions of international law, Questions 
agitated during this period, were those in reference to the asltated* 
rights of sovereignty and independence, alliance, the right 
of intervention, and the right of revolution. Important 
questions of maritime jurisprudence were also agitated 
during this period, such as the rule of free ships free goods, 

which was recognised and attempted to be established by 
the French Ordinance of 1778; the rights of neutral com
merce declared by the armed neutrality of 1780; and the 
abolition of privateering, as agreed upon by Prussia and the 
United States in the treaty negotiated by Franklin in 1785.

§ 23. The most distinguished writers of this period on writings 
international law were the two Mosers, Lampredi, Galiani, p^licists 
Martens, Mirabeau, and Bentham.
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Eighth Period—From the Beginning of the French Revolution 
to the Congress of Vienna, 1789-1815.

§ 24. The conflict of opinions and interests growing out 
of the events of the French Revolution engendered a war 
which soon involved nearly all the nations of Europe and 
America. The whole period—from 1789 to 1815—is 
marked by encroachments on the true principles of inter
national law, and by a total disregard of the rights of the 
smaller States.

§ 25. The political discussions of this period embraced 
questions respecting nearly every established principle of 
the law of nations. Among those of most interest we may 
mention the right of armed intervention, the rights of war 
with respect to private property on land, military occupa
tion and conquest, and the law of sieges and blockades, the 
treatment due to prisoners of war, the law of “ contraband 
of war,” colonial and coasting trade, and impressment of 
seamen.

§ 26. This was eminently a period of action, rather than 
of calm discussion and philosophical investigation. Among 
the authors who wrote at this time we may mention Azuni, 
Kant, Koch, Savigny, Ward, Mackintosh, Dou, Flassan, 
and Rayneval.

§ 27. But any deficiency in the writers during this period 
is more than compensated for by the decisions of judicial 
tribunals on questions of international law, and more 
particularly of the maritime law, the judgments being often 
characterised by profound learning and great legal ability. 
Of the judges of Admiralty and prize, Sir William Scott, 
afterwards Lord Stowell, was unquestionably the most dis
tinguished. He may be justly regarded as the founder of 
the law of maritime capture.

Ninth Period—From the Congress of Vienna to the Treaty of 
Washington, 1815-1842.

§ 28. Europe, exhausted by the great wars of the French 
Revolution and Empire, which were terminated in 1815,.
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enjoyed a long period of general peace. The revolutions 
in Greece, France, Belgium, Poland, and the war of 1829 
were too limited in extent and too temporary in their 
character to disturb the general tranquillity. In America 
the Spanish and Portuguese provinces revolted against the 
government of the mother countries, and succeeded in 
establishing their independence. The treaty of Ghent in 
1814 had left undecided the questions which had been 
involved in the war between Great Britain and the United 
States in 1812, and new causes of difficulty were continually 
arising between the two countries, but most of the points of 
dispute were happily settled by the treaty of Washington 
in 1842.

§ 29. The more important questions of international law, 
agitated during this period, were the right of armed inter
vention ; the free navigation of great rivers which divide or 
run through different States, as the Rhine, the St. Lawrence, 
the Mississippi, &c.; the right of territorial jurisdiction 
over inland waters, as the Black Sea, the Dardanelles, the 
Bosphorus, &c.; the right of colonial revolution and inde
pendence ; and the right of visitation on high seas in time 
of peace.

§ 30. Among the authors connected with international Writings 
law we mention Kamptz, Kluber, Hegel, Kent, Story, publicists. 
Manning, Bello, Pfeiffer, C. D. Martens, Garden, and * 
Pardessus.

Tenth Period—From the Treaty of Washington to the Civil 
War in the United States, 1842-1861.

§ 31. Among the events in Europe during this period, Political 
we may mention the restoration of the Bonapartes; the ’ 
abortive revolution in Italy; the absorption of Hungary by 
Austria, through the assistance of Russia ; the Crimean war 
between Russia on one side, and France, Great Britain, 
Sardinia, and the Porte on the other; the Italian war 
between Austria and the allied forces of France and Sar
dinia, and the consolidation of Italy. In America the war



12 FIRST STEPS IN INTERNATIONAL LAW.

Questions
agitated.

Writings
of
publicists.

Political
events.

between the United States and Mexico, followed by the 
disastrous expeditions which were fitted out in different 
parts of the United States against Cuba, Lower California, 
Sonora and Nicaragua, known as Filibuster Expeditions.

§ 32. The questions most agitated were those respecting 
the right of armed intervention by one State in the internal 
affairs of another ; the preservation of the balance of power 
in Europe; the law of sieges and blockades, the rights and 
duties of neutrals, arising out of the war of the Crimea 
between Russia and the Western Powers; the right of 
foreign enlistment in neutral territory; and the abolition 
of privateering.

§ 33. This period was exceedingly prolific in works 
devoted to international law. Some of the more important 
of the writers were Wheaton, Duer, Story, Reddie, Wildman, 
Westlake, Phillimore, Twiss, Lieber, Woolsey, Hautefeuille, 
Ortolan, Foelix, Masse, Pouget, Pistoye and Duverdy, Heffter, 
Pando, and Riquelme. Of the judicial opinions none are of 
more marked ability than those delivered by Chief Justice 
Marshall and Mr. Justice Story of the United States. The 
decisions of these two eminent judges on questions of interna
tional law, and more particularly of maritime capture, rank 
next to those of Sir Wm. Scott. It was in this period that 
the term “ Private International Law ”—a false and most 
misleading nomenclature—was first coined.

Eleventh Period—From the Civil War in the United States 
to the present day.

§ 34. This epoch witnessed the Civil War in the United 
States, the defeat of the Southern States or Confederate 
Government in 1865; the Schleswig-Holstein affair, 1864 ; 
the Franco-German war of 1870; the Bulgarian atrocities, 
the Treaty of Berlin, 1878, by which the independence 
of several of the Turkish provinces was assured ; and the 
war between Great Britain and Afghanistan in 1878. The 
bombardment of Alexandria on 1882 by the British fleet, 
and the landing of British troops in Egypt to secure order
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in that country ; the British expeditions up the Nile for the 
capture of Khartoum ; the occupation of Burmah by Great 
Britain in 1886 ; the Convention of 1887 for securing the 
neutrality of the Suez Canal; and the Pan-American 
Congress of 1889, consisting of representatives from the 
principal States of North and South America, which may 
be looked upon both as their recognition of the Monroe 
Doctrine and of the Primacy of the United States.

§ 35. Among the questions of this period are the Questions 
interference of Sardinia with the Papal Government, a£ltated* 
depriving the late Pope Pius IX. of his temporal power in 
1870 ; the “Alabama” controversy, and the three rules of 
neutrality of the Treaty of Washington, 1871; the establish
ment of “ International Courts ” in Egypt; the acquisition of 
the Khedive’s interests in the Suez Canal by Great Britain 
in 1875 ; the Convention of Geneva, 1864, for the ameliora
tion of the condition of the sick and wounded in time of 
war; the Additional Articles of 1868; the Declaration of 
St. Petersburg, 1868, limiting the use of explosive bullets 
to certain conditions; the Foreign Enlistment Act of Great 
Britain, 1870 ; the Territorial Waters Jurisdiction Act of 
1878, by which any indictable offence committed by a 
person, whether he be a subject of her Majesty or not, 
on the open sea, within one marine league of the coast, may 
be dealt with by a British Court; and a Convention of the 
European Powers in 1890 for the purpose of preventing the 
export of slaves from Eastern Africa.

§ 36. Among the principal writers on international law Writings 
during this epoch, are Bluntschli, born 1808, died 1881; pubiiCistSv 
B. H. Dana, jun., born in Massachusetts in 1815 ; Wharton, 
born at Philadelphia in 1820 ; Sir Travers Twiss; Bernard, 
Chichele Professor of International Law at Oxford ; Sir W.
Vernon Harcourt, author of “ The Letters of Historicus on 
some Questions of International Law; ” and Bolin-Jacque- 
myns, late Minister of the Interior for Belgium.
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CHAPTER II.

NATURE AND SOURCES OF INTERNATIONAL LAW.

§ 1. International law, or The law of nations, jus inter 
gentes, may be defined to be, The rules of conduct regulating 
the intercourse of States. Most writers have endeavoured to 
frame their definition so as to embrace the sources of this 
law, rather than to describe the nature and character of the 
law itself. Thus, Grotius considers the law of nations as a 
positive institution, deriving its authority from the positive 
consent of all or the greater part of civilised nations, united 
in a social compact for this purpose; while Rutherforth 
denies the existence of any such social union among nations, 
and concludes that what is called the law of nations, when 
applied to States, is nothing more than what is called 
natural law when applied to individuals as parts of these 
collective bodies. Hobbes and Puffendorf also consider the 
general principles of natural law, and the law of nations, as 
one and the same thing, and the distinction between them 
as merely verbal; while others define this law to consist only 
of the usages, customs, and conventions adopted and observed 
among nations. The definition here given avoids any 
reference to those questions which have been so much 
discussed by publicists, and upon which there is very little 
prospect of a general agreement.

§ 2. The difference in the nature and origin of the rules 
which ought to regulate the conduct of nations in their 
mutual intercourse has led text-writers to divide interna
tional law into different branches. The most common of 
these general divisions is, into the natural law of nations, 
and the positive law of nations. The first of these branches
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lias been subdivided into the Divine law, and the application 
of the law of God to States. The second branch has also 
been subdivided into the conventional law of nations, and the 
customary law of nations. These divisions are somewhat 
arbitrary, and wej shall follow them only so far as may be 
necessary.

§ 3. Ethical writers distinguish between the principles Divine^or 
of eternal justice, implanted by God in all His moral and 
social creatures, and the revealed will of God enforcing and 
extending these principles. But the examination and dis
cussion of these distinctions belong to ethical science rather 
than international jurisprudence.

§ 4. States are capable of contracting obligations The posi- 
towards others, either by their general acquiescence in ^nattois. ) 

certain positive rules for the regulation of their mutual 
intercourse, by that tacit convention implied from usage 
and practice, or by direct and positive compact or agree
ment. These, where not contrary to the law of nature, are 
binding rules of conduct, and must be inquired into before 
we can determine what is the rule to be observed by such 
States in any particular case. Hence arises that important 
branch called the 'positive law of nations, which has been 
subdivided into the conventional law of nations and the 
customary law of nations.

§ 5. It is said that the rights and duties of States, Relations 
which require an international law for their regulation and JkeWeea 
enforcement, result from the law of nature, or by the will natural 
of God, and that the rules of this law, whether resulting ^ kw' 
from compact, custom, or usage, outwardly express the 
consent of nations to things which are naturally, that is, 
by the law of God, binding upon them.

§ 6. The conventional law of nations results from the conven- 
stipulations of treaties, and consists of the rule of conducttl0nal law‘ 
agreed upon by the contracting parties. As such agreement 
binds only the contracting parties, it is evident that the con
ventional law of nations is not a universal, but a particular 
law. Nevertheless, as these agreements are not always 
limited to the intercourse of the contracting parties with
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each other, but extend to their intercourse with other 
nations, and are, moreover, frequently intended to express 
opinions or to establish rules of action, with respect to 
particular points or questions in the law of nations, they 
belong to history, and have an important influence iu 
regulating the general intercourse of States, and in modi
fying and determining the principles of international law. 
Hence the stipulations of treaties between highly civilised 
nations form an important branch of the general law of 
nations.

Customary § 7. The customary law of nations is founded on the tacit 
laWl or implied consent of nations as deduced from their inter

course with each other; in order to determine whether any 
particular act is sanctioned or forbidden by this law, we 
must inquire whether it has been approved or disapproved 
by civilised nations generally, or at least by the particular 
nations which are affected in any way by the act.

Customs, § 8. Customs which are lawful and innocent are binding 
binding upon the States which have adopted them ; but those which 

are unjust and illegal, and in violation of natural and Divine 
law, have no binding force.

Division § 9. Wolfius, and his abridger, Vattel, distinguish be- 
by Vattel. ^ween particular and general usages, and confine the term 

customary to the former, and introduce a third division of 
the positive law of nations, which they call the voluntary law 
of nations, to designate that universal voluntary law of 
usage, or of custom, which has been established and 
sanctioned by the frequency of its recognition and the 
numbers who have approved it. From this subdivision 
they would exclude all usages which are confined to 
particular periods, or to particular nations and countries. 

Objection § 10- This division of the positive law of nations, by 
to this. Vattel, into voluntary, conventional, and customary laws, 

has been objected to by some as improper, on the ground 
that the term “ voluntary law of nations ” more properly 
designates the genus, including all the rules introduced by 
positive consent, for the regulation of international conduct, 
and should be divided into two species—conventional law
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and customary law—the former being introduced by treaty, 
and the latter by usage; the former by express consent, and 
the latter by tacit consent between nations.

§ 11. Other publicists have made still further and other 
different divisions, and subdivisions, of this branch 0fdivisions* 
international jurisprudence. Of these we shall mention but 
one, which not only seems to be well founded, but to point 
out distinctions which it is important to observe. The 
custom and usage of nations have established certain rights 
which are called absolute, or rights strieti juris, while, at the 
same time, increasing civilisation has, in other respects, 
mitigated the severity of these rights by the usage of comity 
—comitas gentium—by which is understood the rule of 
convenience, as distinguished from abstract right. Again, 
with regard to the intercourse of individual members of 
different States, with regard to their commerce, contracts, 
mairiages, wills, and successions, this comity has produced 
what is commonly—but erroneously—termed private 
international law, to distinguish it from other branches of 
international law. It consists of rules having reference, not 
to the relations of States among themselves, but to the 
private relations of individuals of one State with the laws 
and institutions of other States.

§ 12. It is admitted by all, that there is no universal law not 
or immutable law of nations, binding upon the whole human o^immut- 
race, which all mankind in all ages and countries have a^e* 
recoguised and obeyed. Nevertheless, there are certain 
principles of action, a certain distinction between right and 
wrong, between justice and injustice, or rule of right reason, 
which is congenial to the feelings of our nature. Most of 
the rules of international law have no sanction; in other 
words, there is no superior force to enforce them. Therefore 
they are not entitled to be called laws; they should rather 
be called rules. International rules would be a far truer 
expression than international law, but the latter expression 
having become inveterate, so long as we know what we 
really mean by the expression, the nomenclature is of little 
importance.

c



Its rules § 13. It must not be inferred that, because tbere is no 
obligatory. jmmutable law of nations absolutely binding upon all 

mankind, that the rules of international intercourse, estab
lished by general consent and sanctioned by reason, are not 
obligatory upon States, and may be always violated with 
impunity. These rules, like the laws of honour, are rules 
of conduct imposed by public opinion, and are enforced by 
moral sanctions, as also by the fear of provoking general 
hostility, in the case of violating maxims which are generally 
received and respected among nations.

Violation, § 14. Moreover, international law does provide, in some 
punished, measure, for the enforcement of its rules. Piracy, for 

example, wheresoever and by whomsoever committed, is 
within the cognisance of the judicial power of every State; 
for, being regarded as the common enemies of all mankind, 
any one may lawfully capture pirates upon the high seas, 
and the tribunal of any State, within whose territorial juris
diction they may be brought, can try and punish them for 
their crimes. And in the case of maritime capture, the 
prize-court is a very near approach to an international 
tribunal. Also, a State which should openly violate, or 
permit its subjects to violate, the well-established and gene
rally received maxims of law would not only lose its standing 
among nations, but would provoke universal reprobation and 
hostility.

Cana § 15. Publicists have discussed the question whether
statebf11 States are liable to punishment for offences against interna- 
pnnished? tional law. It is probably true that States cannot be 

punished as criminals in the strict technical sense of that 
term. Nevertheless, if one State be injured, it may require 
not only indemnity for the past, but security for the future; 
it may destroy the citizens and property of the offending 
State. These acts are not, in the strict sense of that term, 
acts of punishment, but, with respect to the offending 
State, are to all intents and purposes punishments.

General c In the preSent imperfect state of international law, 
inter- which recognises the obligatory force of no written code, 
national an(j acknowiedges no permanent judicial expositor of its

18 FIRST STEPS IN INTERNATIONAL LAW.
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principles, we must necessarily resort to the precedents 
collected from history, the opinions of jurisconsults, and 
the decisions of tribunals, in order to ascertain what these 
principles are, and to determine what are the proper rules 
for their application. Some of these principles and rules 
have been settled for ages, and have the force of positive 
laws which no one will now venture to dispute or call into 
question ; while others are admitted only by particular 
States, and cannot be regarded as binding upon any one 
which has not adopted them. The sources of international 
law are, therefore, as various as the subjects to which its 
rules are applied; and, in deducing these rules, we should 
distinguish between those which are applicable only to 
particular States and those which are obligatory upon all.

§ 17. The first source from which are deduced the rules The 
of conduct which ought to be observed between nations, is J^ne 
the Divine law, or principle of justice, which has been 
defined as “ a constant and perpetual disposition to render 
every man his due.”

§ 18. Grotius lays down the broad principle that the Eather 
positive laws of nations may add to, but cannot subtract a test* 
from, the law of nature. Others say that human laws are 
only declaratory, but have no power over the substance of 
original justice. The principle of justice, deeply rooted in 
the nature and interest of man, pervades the whole system, 
and is discoverable in every part of it, even to its minutest 
ramification in a legal formality, or in the construction of 
an article in a treaty.

§ 19. The history of transactions relating to the inter- History as 
course of States, both in peace and war, is one of the a source, 
most faithful sources of international law. What is called 
the voluntary, or positive law of nations, is mainly derived 
from usage and custom, and to determine these we must 
have recourse to the history of what has passed from time 
to time among the several nations of the world; not that 
history will afford us the record of any constant and 
uninterrupted practice, but because we shall there find 
what has been generally approved, and what has been



generally condemned in the variable and contradictory 
practice of nations ; “ for,” in the words of Grotius, “ such 
a universal approbation must arise from some universal 
principle, and this universal principle can be nothing else 
but the common sense or reason of mankind.”

The § 20. Some writers imagine that the deficiencies of
Ci^flaw. precedent, usage, and express international authority may 

be supplied from the rich treasury of the Roman Civil Law ; 
but, as we have already pointed out, it was simply a civil 
law of the Romans, and in no wise established by the consent 
of all, or even the greater part, of the nations of the world. 
The expression jus gentium has deceived many writers 
(among others Grotius) into thinking that it was a law of 
nations; but it was not. The expression jus gentium has 
unhappily found its way into many formulas of law, and 
the student therefore should be on his guard and interpret 
it as if it were written—as it ought to be—-jus inter gentes, 

whenever it really refers to international law.
Decisions § 21. According to the present law and practice of nations, 
courts.6" the seat of judicial authority ofa prize-court*is located in 

the belligerent country, and it is dependent, in a measure, 
upon the laws and institutions of the particular State by 
which it is established. In this respect it is an ex parte 
tribunal. But the subjects of its adjudication are, without 
distinction, matters relating to the citizens and property 
of its own State, of neutrals, and of the other belligerent 
country; and the law itself, by which its decision should 
be governed, has no locality, and it is the duty of such a 
court to determine' questions which come before it exactly 
as it would determine them if sitting in the neutral or 
belligerent country. In theory, therefore, such courts are 
regarded as international tribunals. But the practice has 
not at all times corresponded with this theory. 

jUdg- § 22. Greater weight is justly attributable to the
ments iudsfments of mixed tribunals, appointed by the joint consent 
tribunals, of the several States between which they are to decide, 

' than to those of Admiralty courts established by, and
dependent in some measure on, the instructions of a single

20 FIRST STEPS IN INTERNATIONAL LAW.
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State; provided that the judges and umpires of these 
mixed tribunals possess the same character, ability, and 
learning as the judges of Admiralty. But, unfortunately, 
this has not generally been the case; and the decisions of 
these boards of arbitration have too often been mere 
compromises of differences, such as in the case of the 
Alabama arbitration in 1872, rather than the elucidation of 
principles of international law, founded upon the true basis 
of international justice and supported by right reason. 
Nevertheless, these adjudications furnish a fruitful source 
of international law, and may always be consulted with 
profit and instruction.

§ 23. The ordinances and commercial laws of particular Ordinances 
States, and the rules prescribed for the conduct of their ^r^ai1 
commissioned cruisers and prize tribunals, may also be kws. 
referred to for illustrations of the voluntary law of nations, 
as understood and practised by such States. They should, 
however, be investigated with caution, and are received only 
as particular admissions of general principles. Nevertheless, 
some of the nibst important modifications and improvements 
in the modem law of nations have thus originated- in the 
ordinances and commercial regulations, the proclamations 
and manifestoes of particular States. ‘ ■

§ 24. The same remarks are applicable to the decisions Decisions 
of local courts. The adjudications of questions arising from courts*!1 
international relations by such tribunals are not obligatory 
upon other States, except so far as they conform to general 
principles and established usages; but as many questions 
can be decided only in this way, we may derive from this 
source many rules relative to the positive or practical law of 
nations. •

§ 25. Another source, and perhaps the most fruitful of all* Text- 
is formed of the works of text-writers of approved authority, * 
showing the usage of nations, or the general opinion, 
respecting their mutual conduct, with the definitions and 
modifications introduced by general consent. As a general 
rule, authors of text-books and treatises on international 
law, have risen above the local interests and prejudices
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which too often influence the writings of diplomatists, and 
even the decisions of courts, and have treated the subject 
in a philosophical spirit worthy of all commendation, and 
which causes their opinions to be referred to as authority 
on all disputed questions. Of course we cannot expect to 
find a complete uniformity of opinions in these writers, but 
there is a very general concurrence of views on all the great 
and leading principles which they have discussed. “In 
cases where the principal jurists agree,” says Kent, “ the 
presumption will be very great in favour of the validity 
of their maxims; and no civilised nation, that does not 
arrogantly set all ordinary law and justice at defiance, 
will venture to disregard the uniform sense of the established 
writers on international law.”

§ 26. But it is not entirely upon their unanimity of 
opinion on great principles that the authority of text-writers 
has so great weight in the settlement of controversies between 
States. As a general rule, reference is made to those who wrote 
before the cause of the controversy arose, and who are there
fore impartial. Moreover, it may be that the text-writers 
belonging to the very country which is urging a demand 
have, in advance, pronounced against it.

§ 27. Express compacts between States, and treaties of 
peace, alliance, and commence, declaring, modifying, or 
defining the rules which regulate their mutual intercourse, 
furnish another fruitful source of international law. Such 
treaties and conventions are of binding force only upon the 
contracting parties, and they cannot modify the original and 
pre-existing law of nations to the disadvantage of those States 
which are not direct parties to these compacts; but where 
they relax the rigour of the primitive law in favour of 
others, or furnish a more definite rule of practice in matters 
which have given rise to conflicting pretensions, the con
ventional laws thus introduced are not only obligatory upon 
the contracting parties, but constitute a rule to be observed 
by them toward the rest of the world. And although one 
or two treaties, varying from the general usage and custom 
of nations, cannot alter the pre-existing international law,
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yet an almost perpetual succession of treaties, establishing 
a perpetual rule, will go very far toward proving what that 
law is upon a disputed point.

§ 28. Thus the consent of several nations, evidenced by Their 
treaties, to adopt a particular interpretation of a particular 
term, is, in the absence of other testimony, strong evidence that of terms, 
such is the true international meaning belonging to it. It is 
true that no treaty between two or more States can affect 
the general principles of international law, or directly pre
judice the interests of others, though it may do so indirectly 
by positively declaring the interpretation to be given to a 
doubtful term, and thus laying down a principle binding, 
on them at least, in their intercourse with the rest of the 
world. This doctrine is laid down with great precision by 
Lord Grenville in his speech in the House of Peers on the 
convention with Russia in 1801.

§ 29. State papers, and diplomatic correspondence between Diplomatic 
statesmen distinguished for their character and learning, papers* 
frequently contain much valuable information respecting 
the particular points and questions of international law 
which are discussed by them. And perhaps these dis
cussions exhibit the views and opinions of particular States 
more correctly than the compacts or treaties which may 
result from them, as such conventions are always more or 
less the result of compromise or temporary necessity. More
over, these documents sometimes contain important admis
sions of what is, or ought to be, the law on points not 
immediately involved in the conflicting pretensions which 
have given rise to such discussions.
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CHAPTER III.

SOVEREIGNTY OF STATES.

§ 1. A State is a body politic, or society of men united 
together for mutual advantage and safety. Such a society 
has affairs and interests peculiar to itself, and is capable of 
deliberation and resolution; it is, therefore, regarded as a 
kind of moral person, possessing a will and an understanding, 
and susceptible of rights and obligations. From the nature 
and design of such a society, it is necessary that there should 
be established in it a public authority 9 to order and direct 
what is to be done by each individual in relation to the end 
and object of the association. This political authority, 
whether vested in a single individual or in a number of 
individuals, is properly the sovereignty of the State. This 
term, however, in international law is usually employed to 
express the external rather than the internal character of a 
nation, with respect to its ability or capacity to govern 
itself, independently of foreign Powers. A sovereign State 

therefore, be defined to be any nation or people 
organised into a body politic and exercising the rights of self
government.

§ 2. A State is distinguishable from a nation or a people, 

since the former may be composed of different races of men, 
all subject to the same supreme authority. Thus the Aus
trian, Russian, British, and Ottoman empires are composed 
of a variety of nations and people. So, also, the same nation 
or people may be subject to, or compose, several distinct and 
separate States. Thus the Poles are subject to the dominion 
of Austria, Germany, and Russia, respectively; and the 
Italians, before the unification of Italy in 1860, used to
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constitute several distinct and independent sovereignties.
But the Jewish nation is not a State; nor are the gipsies, or 
pirates, or bandits, although they may be in large numbers, 
and are living under certain rules for mutual protection.
Great Britain, however, granted the right of legation, in 1662, 
to the pirates of Tunis, Tripoli, and Algiers, and they have 
been treated as a State by other nations. But these pirates 
acknowledged themselves to be subject to the Porte, and the 
treaties were ratified by the Sultan. The terms “ nation ” 
and “ people ” are frequently used by writers on international 
law as synonymous with the term “ States.”

§ 3. The sovereignty of a State has reference to its A colony 
political character, rather than to the nature of its territorial a 
possessions. The territory of some States is in one compact 
body, like Belgium, Mexico, and the United States, while the 
territory of other States, like that of Great Britain, consists 
of detached parts situate in every quarter of the habitable 
globe. Under the general appellation of State are included 
all the possessions of a nation, wheresoever situated, so that 
a colony, however distant, is, in the eye of international law, 
as much a part of the State which establishes it as is a city 
or province belonging to its most ancient territory.

§ 4. As a colony, a possession, or a dependency consti- Not itself 
tutes only a part of the State, it cannot in itself be regarded, a state* 
in international law, as a distinct political organisation.
Hence, any public or private corporation, created by, and 
deriving its authority from, a State cannot of itself consti
tute a separate and independent sovereignty. Thus, as was 
the case with the former East India Company, the present 
East Africa Company, North Borneo Company, and Boyal 
Niger Company, although exercising (inter alia) dominion 
and the powers of peace and war with the natives, act in 
subordination to the supreme power of the British Empire, 
and are represented by the British Government in all their 
relations with foreign sovereigns and States.

§ 5. The mere fact of dependence, however, does not pre- sove- 
vent a State from being regarded in international law as a 
separate and distinct sovereignty, capable of enjoying the pendence.
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rights and incurring the obligations incident to that con
dition. Much more importance is attached to the nature and 
character of its connection with other States, and the degree 
and extent of its dependence.

Occasional § 6. Nor is the sovereignty of a particular State necessarily
obedience. (jes^r0ye(j by its mere nominal obedience to the commands of 

others, nor even by an habitual influence exercised by others 
over its councils. Thus, the city of Cracow, in Poland, with 
its territory, was declared by the Congress of Vienna, in 
1815, to be a perpetually free, independent, and neutral 
State, under the protection of Eussia, Austria, and Prussia. 
Although its councils were habitually influenced by these 
Great Powers, it was, nevertheless, regarded in international 
law as a sovereign State.
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§ 7. So, also, tributary States. Tribute, like that formerly 
paid by the European maritime Powers to the Barbary States, 
does not necessarily affect the sovereignty of the tributary; 
nor does a feudal dependence or vassalage necessarily impair 
the sovereignty of a vassal State. A power having given a 
sovereignty in fief to another, the sovereign of the latter has 
rendered himself voluntarily feudatory to the grantor; and 
the constitution of a fief causes certain private rights and 
certain reciprocal duties to arise between the suzerain 
(Dominus feudi) and the vassal, particularly that of mutual 
fidelity. So they may not make war on each other. But 
the homage does not prejudice the territorial rights of the 
vassal, nor his relations with foreign States, unless these 
relations destroy the feudal connection. Thus there was a 
nominal vassalage of Naples to the Papal See prior to 1818. 
Great Britain possesses a suzerainete over the Transvaal 
Eepublic, the latter being forbidden by the treaty of 1884 
to enter into treaties with any foreign State except the 
Orange Free State.

§ 8. But the character of a State may be legally affected 
by its connection with others, and its sovereignty will be 
considered as impaired or entirely destroyed, according to 
the nature of the compact, the extent of the influence 
exercised by the superior, and the obedience acknowledged
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or rendered by the inferior; no matter whether such 
condition results from political organisation or from treaties 
of unequal alliance and protection. If a State, in either of 
these modes, parts with its rights of negotiation and treaty, 
and loses its essential attributes of independence, it can no 
longer be regarded as a sovereign State, or as a member of 
the great family of nations. Its legal status is not changed 
by a loss of relative power, but by a loss of the essential 
attributes of independence and sovereignty—the right to 
exercise its volition and the capacity to contract obligations.

§ 9. The effect of a protectorate upon the sovereignty of a Effect of a 
civilised State must depend entirely upon the character and torateand 
conditions of the protection afforded. No doubt, one State ?P£ere of 
may place itself under the protection of another without 
losing its international existence as a sovereign State, if it 
retains its capacity to treat, to contract alliances, to make 
peace and war, and to exercise the essential rights of 
sovereignty. But these rights must be retained de facto, 

as well as de jure, for although a State may retain the forms 
of independence, if it be practically and notoriously 
governed by officers appointed by another State, and in
capable of exercising its own volition, it will be regarded as 
a mere dependence of the governing Power. A protectorate 
may also be proclaimed by a State over a savage or un
civilised territory, in which case the State controls the 
external affairs of the latter, leaving the natives to regulate 
their internal affairs as far as possible according to their own 
crude government, but supplementing such government by 
affording adequate protection to life and property within 
the territory. Such, for example, is the British protectorate 
over Zanzibar. A Sphere of influence is a modern claim.
A civilised State, exercising a sovereignty or protectorate 
over a savage territory, claims that no other civilised State 
shall exercise a sovereignty or protectorate over the adjoin
ing savage territory; while she reserves to herself the future 
power to do so, and meanwhile exercises her influence over 
that sphere. Sof*

§ 10. Two or more sovereign States may be united States.
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together under a common ruler, or by a federal compact; 
and it will depend upon the nature of this union or con
federation whether such States retain their separate 
sovereignty, notwithstanding this connection with others. 
If each separate State retains the essential qualities of 
independence,—the right of will and judgment, and the 
full capacity to contract obligations,—it will still be 
regarded as a distinct society or body politic, possessing 
the rights of sovereignty, and subject to its duties; but 
if it has lost these qualities by such union with others, 
either by becoming subject to their will, or by creating a 
new national power, of which it is only a component part, 
it can no longer be regarded, in the eye of international 
law, as a sovereign State, although it may retain many of 
its sovereign rights with respect to its confederates.

§ 11. A union of two or more States under a common 
sovereign is called a personal union, if there is no incorpora
tion, and if the component parts are united with a perfect 
equality of rights. Thus, Hanover and the United 
Kingdom of Great Britain and Ireland were at one time 
subject to the same prince, but there was no dependence 
on each other, and both retained their national rights of 
sovereignty.

§ 12. A real union of different States, under a common 
sovereign, is where the several component parts are not 
only united under the same sceptre, but the sovereignty of 
each is merged in the general sovereignty of the empire, as 
to their international relations with foreign Powers, although 
still retaining respectively their distinct fundamental laws 
and other political institutions. Thus the Austrian mon
archy, prior to 1849, was a real union, composed of the here
ditary dominions, the kingdoms of Hungary, Bohemia, and 
other States, each of which retained a separate sovereignty 
with respect to its co-ordinate States, but were component 
parts of the empire with respect to their international 
relations with other Powers.

§ 13. An incorporate union is where several States are 
united under a common sovereign, and a common government
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and legislature, although each may have its distinct laws 
and a separate but subordinate administration. Thus the 
three kingdoms of England, Scotland, and Ireland are 
incorporated into an empire, the sovereignty of each 
original kingdom being completely merged by their suc
cessive unions in the United Kingdom, which, in inter
national relations, is regarded as a single State. Cyprus 
was assigned by the Sultan in 1878 to be occupied and 
administered by England for a certain term, with full power 
for making laws and conventions for the government of the 
island in her Majesty’s name, and for the regulation of 
its commercial and consular relations and affairs free from 
the Porte’s control.

§ 14. Sovereign States are sometimes firmly united to- A federal 
gether by a federal compact, without acknowledging any ’ 
common sovereign. This kind of union is, perhaps, less 
frequent among monarchies than among States which have 
a republican form of government. From the extremely 
complicated nature of these leagues or federal compacts, it is 
sometimes very difficult to determine how far the sovereignty 
of each nation is affected or impaired by the conditions or 
regulations of such union. These compacts are divided by 
publicists into two general classes—confederated States and 
composite States.

§ 15. By a confederation, or system of confederated States, Con- 
we understand that kind of union, or compact, which does states^** 
not essentially differ from an ordinary treaty of equal alliance.
The resolutions of the federal body are enforced not as laws 
directly binding upon the individual subjects of each State, 
but upon each separate government which adopts them, and 
gives them the force of law within its own jurisdiction; thus 
leaving to each State the exercise of its own will and 
responsibility in its general intercourse with foreign Powers.
The Swiss Confederation of 1815 has been regarded as a 
mere league of confederated States, not differing essentially 
from a treaty of perpetual alliance between independent 
communities, in which each member of the union retains 
its own sovereignty unimpaired. But as the Diet formed
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by the twenty-two cantons of Switzerland had power to 
regulate the tariff of frontier duties, to provide for the 
common protection, to support a common army, with the 
exclusive power of declaring war and concluding treaties of 
peace, alliance, and commerce with foreign States, it seems 
that the essential qualities of State sovereignty were merged 
in the Diet. Since the revision of the Constitution in 1874, 
Switzerland must be regarded as a composite State. The 
old German Confederation, established by the Federal Act 
of 1815, was formed between the free cities of Germany, 
the Emperor of Austria, the King of Prussia, and other 
German ^States, having for object the preservation of 
the internal and external security of Germany, and the 
independence of the confederated States. Austria being 
excluded from this Confederation after the war between her 
and Prussia in 1866, the Confederation was reformed under 
the title of North German Confederation. In 1871, Bavaria, 
Baden, Hesse, and Wiirtemberg were added to the Con
federation, which then assumed the name of the German 
Empire. The King of Prussia is President of the Con
federation, under the title of Emperor of Germany, and the 
Imperial laws take precedence over the laws of the com
ponent States, although the heads of these States retain 
their place as sovereigns. The original Confederation of 
1781, between the United States of North America, was 
nothing more than a system of confederated States. The 
difficulty of enforcing the laws and regulating foreign affairs 
of the government led to the present Constitutional Union 
in 1789, i.e. a composite State.

§ 16. A composite State, or supreme federal Government,. 

results from a grant of supreme federal powers to the 
government of the union, with the consequent limitations 
imposed upon the separate governments of the several 
compact States. Each separate State may retain its own 
legislature, and its distinct laws and administration, and 
its separate sovereignty may still subsist internally in 
respect to its co-ordinate States, and, in respect to the 
supreme federal government, in questions of power not
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expressly granted to it; but in all external relations its 
sovereignty is completely merged and destroyed.

§ 17. Semi-sovereign States do not possess all the essential Semi
rights of sovereignty, and, therefore, can be regarded as 
subjects of international law only indirectly, or, at least, States, 
in a subordinate degree. Such are vassal States (see § 7), 
and confederated States (see § 15). These States must 
generally, in war, share the fortunes of their protector, and, 
in peace, must have his consent to the engagements they 
may desire to form with others. But as they are, for certain 
purposes, and under certain limitations, to be dealt with 
independently of such protectors, it is necessary to regard 
them as distinct organisations. They are usually inde
pendent in their- action, on mere questions of comity, such 
as the rights of strangers in their own territory, and of their 
own subjects in foreign countries. Such also are Egypt,
Monaco, and Bulgaria.

§ 18. The sovereignty of a State is acquired either at the how sove- 
origin of the civil society of which it consists, or when it acquired18 
separates itself from the community of which it formed a 
part, and assumes the rights and obligations of a distinct 
and independent political organisation. Or, again, a State 
hitherto barbarous may be received as a new sovereign 
State by the family of nations if it possesses a certain 
amount of civilisation, a certain size and extent, and a 
fixed territory. In 1852 Great Britain recognised the 
Transvaal as a sovereign State, and in 1884 the great 
Powers similarly recognised the Congo Free State.

§ 19. A State, as to the individual members of which it identity 
is composed, is a fluctuating body, being kept up by a^cted 
constant succession of new members; so, also, its form of by in
government and municipal constitution may be subjected changes, 
to frequent alterations and changes; but these fluctuations 
and changes in the constituent parts of the body politic, 
and in their relations to each other, do not affect the 
character of the body itself, in its external relations to 
other communities,—that is, in international law. The 
State itself remains the same political body, until its
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identity is destroyed by interruption in its existence as a 
separate and distinct society; and it neither loses any of 
its rights, nor is discharged from any of its obligations, by 
any mere municipal change or internal revolution. With 
respect to the North American Indians, upon the discovery 
of the American continent, the principle was asserted or 
acknowledged by all European nations, that discovery gave 
title to the government by whose subjects or by whose 
authority it was made, against all other European govern
ments ; which title might be consummated by possession. 
This principle gave to the nation making the discovery the 
sole right of acquiring the land and making settlements 
upon it. The relations which were to exist between the 
discoverers and the natives were to be regulated by them
selves. A certain district, called the “ Indian Territory,” 
was guaranteed by the United States to the natives. 
By an Act of Congress passed in 1871, it was enacted 
that thereafter “No Indian nation or tribe within the 
territory of the United States shall be acknowledged or 
recognised as an independent nation, tribe, or power with 
whom the United States may contract by treaty,—provided 
further that nothing herein contained shall be construed 
to invalidate, or impair, the obligation of any treaty, here
tofore lawfully made and ratified with any such Indian 
nation or tribe.”

§ 20. Beyond those rights, which are necessarily incidental 
to a state of war, a foreign Power cannot, during a civil war, 
regard the two factions as independent States, and give 
assistance to the one whose cause it may deem to be just. 
Such conduct would be a direct violation of the rights of 
sovereignty and independence. But even supposing that 
the two parties, from the very commencement of a civil war 
or a revolution, are to be treated in every respect as inde
pendent States, it by no means follows that a foreign Power 
may render assistance to the one whose cause it may deem 
to be just. This would be constituting such foreign Power 
a judge of the justice of the war.

§ 21. Whilst the civil war continues, or while a revoltedWhen a
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colony or province is shaking off the bonds of its former new state 

government, a foreign State should either remain a passive ““J be 
spectator, or, if its own relations require diplomatic inter- “ised. 
course with the revolted society, it should treat such revolted 
society as a defaeto government only, in its foreign relations, 
and not as an independent State with respect to its relations 

' with its own sovereign, or its own metropolitan government.
But when the contest is virtually determined, and the 
revolted province or colony has virtually established its 
independence and organised its separate government, foreign 
Powers, without any just offence to the metropolitan country, 
may recognise that independence and enter into full diplo
matic and commercial relations with the new State as a 
separate and distinct sovereignty. The civil war in the 
United States in 1861, was the occasion of much complaint 
on the part of the (Federal) Government of the United 
States that Great Britain should recognise the revolted 
(Confederate) States as belligerents, claiming that no war 
existed, or could exist, in the States, so long as they (the 
Federal States) possessed the sovereignty de jure of the whole 
dominion of the United States. But seeing that seven of the 
States of the Union had formed themselves into a republic, 
with a constitution of their own, and that the (Federal) 
Government issued a proclamation on the 19th April, 1861, 
placing the coasts of the revolted (Confederate) States under 
blockade, a measure which is evidence of a state of war, Great 
Britain issued a proclamation of neutrality on the 14th May,
1861, thereby admitting by implication her recognition of 
the revolted States as belligerents.

§ 22. The recognition of the independence and sovereignty Reoog- 
of a revolted province by other foreign States, when that in- fey 
pendence is established in fact, is therefore a question of made, 
policy and prudence only, which each State must determine 
for itself; but this determination must be made by the 
sovereign legislative or executive power of the State, and not 
by any subordinate authority, or by the private judgment of 
ndividual subjects. Becognition, according to Macintosh, 
s used in two senses—1st, as a technical term of inter-

D
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national law, in which it denotes the explicit acknowledg
ment of the independence of a country by a State which 
formerly exercised sovereignty over it, such as the acknow
ledgment of the independence of Portugal and Holland by 
Spain, and of the American colonies by Great Britain. 2nd.
A neutral country by measures of practical policy may imply 
an acknowledgment of the independence of another. This is 
a virtual recognition, the most conspicuous part of which is 
the act of sending and receiving diplomatic agents. It 
implies no guarantee, no alliance, no aid, no approbation of 
the successful revolt, no intimation of an opinion concerning 
the justice or injustice of the means by which it has been 
accomplished. These are matters beyond the jurisdiction of
the neutral. .

The § 23. “ The Monroe Doctrine ” takes its name from Presi-
“onr?e dent Monroe’s Seventh Annual Message to Congress, 
doctrine. 0Q December 2, 1823. Briefly, the doctrine is not

to interfere in the internal concerns of Europe, while it 
repudiates the interference of the Allied Powers with the 
American continents. It is to be borne in mind that the 
declaration known as the Monroe doctrine has never received 
the sanction of an Act, or resolution of Congress, nor has it 
that authority which European Governments attach to a 
Royal Ordinance. It is, in fact, only the declaration of a then 
existing Administration of what its own policy would be, 
and what it thought should ever be the policy of the country, 
on a subject of paramount and permanent interest. In 1895, 
President Cleveland endeavoured to extend the Monroe 
doctrine, alleging that Great Britain could not appropriate 
any land which the United States, after investigation, deter
mined to belong to Venezuela; the limits of that countiy 
and British Guiana being in dispute, 

state § 24. The sovereignty of a State may be lost in various
rei6’t ways. It may be vanquished by a foreign Power and become
how1lost. incorporated into the conquering State as a province, or as 

one of its component parts; or it may voluntarily unite 
itself with another in such a way that its independent exist
ence as a State will entirely cease. Again, two sovereign
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States may become incorporated into one so as to form a 
new sovereign State in place of the other two whose inde
pendent existence, as States, is entirely destroyed by such 
incorporation.

§ 25. Questions of great importance sometimes arise with changes 

respect to the international effects produced by internalin the 
changes in the form of government, and by a change in the ment^fa 
sovereignty of a State, with respect to its duties and obliga- State‘ 
tions toward others. These questions relate to treaties, 
public debts, the public domain, private rights of property, 
and to responsibility for wrongs done to the governments 
or subjects of other States. As a general rule, a mere 
change in the form of government, or in the person of the 
ruler, does not affect the duties and obligations of a State 
towards foreign nations. All treaties of amity, commerce, 
and real alliance remain in force precisely as if no inter
vening change had taken place, except in cases where the 
compact relates to the form of government itself, or to the 
person of the ruler in the nature of a guaranty. Public debts, 
whether due to or from the revolutionised State, are neither 
cancelled nor affected by any change in the constitution or 
internal government of a State. So, also, of its public 
domain and right of property. If a revolution be successful, 
and a new constitution be established, the public domain 
and public property pass to the new government. The 
State, on the other hand, remains responsible for the wrongs 
done to the government or subjects of another State, not
withstanding any intermediate change in the form of its 
government or in the persons of its rulers. These results 
flow necessarily from the principle that the identity of a 
State is preserved, notwithstanding the accidental changes 
in its internal constitution.

§ 26. The dismemberment of a State, by the loss of a By ap
portion of its subjects and territory, does not affect its mentofa 
identity, whether such loss be caused by foreign conquest Part- 
or by the revolt and separation of a province. Such a 
change no more affects its rights and duties, than a change 
ia its internal organisation, or in the person of its rulers.
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This doctrine applies to debts due to, as well as fiom, the 
State, and to its rights of property and its treaty obliga
tions, except so far as such obligations may have particular 
reference to the revolted or dismembered territory or
province. .

§ 27. The case is slightly different where one State is 
divided into two or more distinct and independent sove
reignties. In that case, the obligations which had accrued 
to the whole, before the division, are (unless they have been 
the subject of a special agreement) rateably binding upon 
the different parts. This principle is established by the 
concurrent-opinions of text-writers, the decisions of courts, 
and the practice of nations. It was incorporated into the 
treaty by which the modern kingdom of Belgium was 
established.

§ 28. The converse of this rule is also generally true; that 
is, where several separate States are incorporated into a new 
sovereignty, the rights and obligations which had accrued to 
each one separately, before the incorporation, belong to, and 
are binding upon, the new State which is created by such 
incorporation. But the rule must be varied or modified to 
suit the nature of the union formed, and the character of 
the act itself of incorporation, in each particular case. Thus, 
a distinction must be made between the mere union or con
federation of States, and the creation of a new sovereignty 
or composite State. In the one case, the obligations would 
remain with the States originally separate, while in the 
other case they would, as a general rule, be transferred fiom 
the constituent parts to the new body politic. But if, by 
the act of incorporation, and by the constitution of the 
composite State, the rights and obligations of the component 
parts were to remain with the States originally separate, it 
could hardly be contended that the new sovereignty had 
either acquired the one or incurred the other. What might 
be claimed or incurred, under a general rule of presumptive 
law, could hardly be enforced against written instruments 
which provide especially against such claims or obligations.
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CHAPTER IV.

RIGHTS OF INDEPENDENCE AND SELF-PRESERVATION.

§ 1. Every sovereign State may, from the very nature independ- 
of its organisation, freely exercise its sovereign rights in sove-°f * 
any manner not inconsistent with the equal rights of other reign 
States. The very fact of its sovereignty implies its inde- a ' 
pendence of the control of any other State. It may, there
fore, exercise all rights and contract all obligations incident 
to its sovereignty as a separate, distinct, and independent 
society, or political organisation. These rights and obliga
tions are limited only by the law of nature and the existence 
of similar rights in others.

§ 2. The right of every sovereign State to establish, alter, May 
or abolish, its own municipal constitution and form of govern- ^ 
ment, would seem to follow, as a necessary conclusion, from govern- 
these premises. And from the same course of reasoning, it men** 
will be inferred, that no foreign State can interfere with the 
exercise of this right, no matter what political or civil 
institutions such sovereign State may see fit to adopt for 
the government of its own subjects and citizens. Yattel 
says that the Spaniards invaded this right when they 
judged the Inca of Peru, concerning the administration of 
his government, by their own laws. A sovereign State may 
freely change from a monarchy to a republic, from a republic 
to a limited monarchy, or to a despotism, or to a govern
ment of any imaginable shape, so long as such change is not 
of a character to immediately, or of necessity, affect the 
independence, freedom, and security of others.

§ 3. The right of a sovereign State to the choice of its
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own rulers rests upon the same foundation as its right to 
determine the form of its own internal constitution; and 
the interference of a foreign State in the one case cannot 
be justified except under the same circumstances and upon 
the same grounds as in the other, viz. the immediate and 
pressing danger to its own independence and security.

§ 4. The principal grounds upon which such interference 
has been justified are: first, self-defence; second, the obliga
tions of treaty stipulations; third, humanity; and fourth, the 
invitation of the contending parties in a civil war. We will 
here examine each of these grounds, with respect to pacific 
interference, reserving for another place a discussion of how 
far they will justify a resort to force ora war of intervention.

§ 5. Foreign interference, in the internal affairs of a State, 
has sometimes been defended on the ground of a necessity 
on the part of the interfering States, involving their own 
particular security. That a right of pacific interference, 
and even of armed intervention, may sometimes grow out 
of such threatened danger to a particular State, cannot be 
doubted. So, also, there may be an impending danger, 
affecting the general security of nations, which may justify 
an interference on their part, for the security of their own 
independence and the preservation of peace. But such 
danger must be threatening and immediate, not a mere 
remote contingency; and even then the interference must 
be limited to the removal of the danger itself; beyond that 
it would be unlawful. The interference of a confederation 
in the affairs of its own confederate States, may either be 
looked upon as an exception to the rule of non-interference, 
or as a sovereign body regulating the affairs of an individual 
member. The Schleswig-Holstein difficulty of 1863 is an 
example of such interference.

§ 6. But this impending or contingent danger to the 
general peace of nations, or to the independence of particular 
States, is more frequently appealed to as an excuse, than as 
a justifiable reason, for foreign interference in the internal 
affairs of others. And instead of preserving peace, such 
unlawful interference lias frequently been the cause of wars
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the most cruel and bloody that have ever stained the annals 
of history.

§ 7. M. de Chateaubriand, in his speech in the French Chateau- 
Chamber on the Spanish war of 1823, announced that no^^sds 
Government has a right to interfere in the affairs of 
another Government, except in the case where the security 
and immediate interests of the first Government are com
promised.

§ 8. Another ground of foreign interference, in the Under 
internal affairs of a sovereign State, advocated by some stipr? 
text-writers, is the obligations of treaty stipulations. But latlons* 
if the interference is in itself unlawful, no previously 
existing stipulation can make it lawful; for the reason that 
a contract against public morals has no binding force, and 
there is more merit in its breach than in its fulfilment.

§ 9. Another ground of foreign interference, in the On the 

internal affairs of a sovereign State, is that of humanity, humanity, 
it being done for the alleged purpose of stopping the 
effusion of blood caused by a protracted and desolating 
civil war in the bosom of the State so interfered with. If 
such interference be in the nature of a pacific mediation, 
one State merely proposing its good offices for the settle
ment of the intestine dissensions of another State, there 
can be no doubt of its lawfulness. How far interference by 
force may be justified on the ground of humanity, will be 
considered in Chapter XVI. In 1860 the British Govern
ment refused to prevent Garibaldi from crossing into the 
Neapolitan territory, and pointed out that it was for the 
Neapolitans to say if they would receive him or not. The 
Sardinian Government interfered, nevertheless, but on the 
side of the insurgents, with the declaration of a desire “ to 
maintain order and to wish to make the will of the people 
respected.” The same year the inhabitants of Umbria and 
the Marches threw off the Papal Government, and pro
claimed Victor Emmanuel their king. On the insurgents 
being attacked by the Papal troops, the Piedmontese troops 
threatened to occupy those provinces “ if the Papal troops 
attempted to repress by force any manifestation of the
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inhabitants in the national sense,” and Count Cavour 
declared that Sardinia would invade the Papal States 
unless the Pope disbanded his foreign legions. In conse
quence of the refusal of the Papal Government to accede 
to this, Sardinia intervened with an armed force, on the 
ground (inter alia) of repressing disorder. This was 
followed by the annnexation of the territory by Sardinia. 
These proceedings were strongly disapproved of by several 
of the principal Courts of Europe. Great Britain, however, 
could see no sufficient ground for the severe censure with 
which those States visited the acts of Sardinia, holding that 
the people are themselves the best judges of their own 
affairs.

§ 10. Again, suppose such interference in the internal 
affairs of another State be made on the invitation of the 
contending parties in the civil war ? If the invitation be 
from only one of the contestants, it can, by itself, confer no 
rights whatever as against the other party. But if both 
parties unite in the invitation, it will afford just grounds 
for the pacific interference of the mediating Power. How 
far such invitations will justify an armed intervention 
between the contending parties, will be discussed in Chapter 
XVI. It is sufficient to remark in this place, that the 
opinion or decision of a mediating Power, whether the 
mediation be proffered or invited, is of the nature of advice, 
or rather of a proposition for an amicable adjustment of 
existing differences; which proposition may be rejected by 
one or both of the parties, without just offence to the 
mediator.

§11. But if such proffered or invited mediation is of the 
nature of an arbitration, in which the question of difference 
is submitted to the decision of the mediating Power as an 
arbitrator, with an agreement to abide by such decision, 
neither party can properly refuse to abide by the result 
of the reference, unless it be shown that the award has 
been made in collusion with one of the parties, or that it 
exceeds the terms of the submission. The general rules 
governing such arbitrations are the same as those governing
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arbitrations between sovereign and independent States, 
which will be discussed in Chapter XIV.

§ 12. But suppose the award has been made without Right of 
collusion, and has been confined to the terms of the sub- to enforce 
mission, and that one of the parties should refuse to abide ^®ision 
by the decision, although both agreed to do so, will such * ^ n 
refusal justify the mediating Power in employing force to 
compel obedience to its decision ? To decide this question, 
it will be necessary to inquire into the particular circum
stance of each case. The arbitrator’s right to use force, in 
order to carry his decision into effect, if it exist at all, must 
be deduced from the terms of the agreement, entered into 
by the contracting parties to the submission. It does 
not result as a necessary consequence of his undertaking 
the office of arbitrator. But this question will be dis
cussed in Chapter XIV., under the head of wars of inter
vention.

§ 13. There are certain cases where the very character Interfer- 
of the constitution or government of one State may authorise cases^f 
the interference of another in the choice of its rulers. Such dependent 
cases, however, are mainly confined to semi-sovereign or ’ 
dependent States. The States of the Church had usually 
been regarded, in the international law of Europe, as sove
reign and independent. Nevertheless, by virtue of a right, 
the origin of which is not well known, possessed by Austria,
France, and Spain, and claimed by, although not conceded 
to, Portugal, the above Powers have a power of excluding 
from, but not of electing to, the Papacy. The spiritual and 
temporal offices are now separated, but from the use of the 
words “ Supreme Pontiff,” in the form of exclusion, it would 
appear to be a right of interference in the election of a 
person to a spiritual office.

§ 14. Another incident to the sovereignty of a State Independ- 
is its independence of every other in the exercise of its ^fg111 
judicial and legislative powers; so far as such independence latioa 
does not conflict with the sovereign rights of other States, andcourts' 
or the stipulations of treaty. It has frequently been laid 
down that a nation is bound to support the claims of her



42 FIRST STEPS IN INTERNATIONAL LAW.

subjects who are unsatisfied creditors, or bondholders of 
other States. Governments as a rule object to assist their 
subjects in obtaining redress from foreign States in this 
matter, although they frequently support the complaints 
of subjects who have suffered from foreign governments 
iu other ways. In principle there is no difference between 
the two classes of wrongs.

in re- § 15. Every sovereign State being independent of all
wards and 0^erg jn the exercise of its legislative and judicial powers,
punish- ° . . i , .
ments. it follows as a necessary consequence that it is also (save in

the case of piracy, which is justiciable everywhere) inde
pendent of all others in the rewards and punishments of its 
own subjects. It may make its own laws defining offences, 
organise its own tribunals for trying them, and for awarding 
punishments to its own subjects, and it may inflict its 
punishments upon its own subjects found in its own vessels 
upon the high seas, or within its own territorial jurisdiction. 
Moreover, its laws and penalties follow its citizens into 
all places and all countries. But it can neither arrest nor 
punish them within the territorial jurisdiction of a foreign 
State except where such a right is conceded by treaty stipu- 

Martin lations. Martin Koszta, a Hungarian partly clothed with
Koszta. the na^onai character of the United States, in 1853, and
Simon Simon Tousig, an Austrian not naturalised but with an
Tousig. American passport, in 1854, arrested in Turkey and

Austria respectively, exemplify this rule of international 
law.

Right of § 16. The right of self preservation is regarded as one of 
self-pre- the most essential and important rights incident to State
S sovereignty, and lies at the foundation of all the rest. It

is not only a right with respect to other States, but a duty 
with respect to its own members, and one of the most solemn 
and important duties which it owes to them. The right of 
self-preservation is the first law of nations, as it is of indi
viduals. A society which is not in a condition to repel 
aggression from without, is wanting in its principal duty to 
the members of which it is composed, and to the chief end 
of its institution.
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§ 17. This right of self-preservation necessarily involves Means 
all other incidental rights which are essential as means to 
give effect to the principal end. And other nations have right, 
no right to prescribe what these means shall be, or to require 
any account or explanation of the conduct of a sovereign 
State in this respect, except so far as their own peace and 
safety may be affected or threatened. The means usually 
resorted to for this purpose are the construction of fortifica
tions, the organisation of military and naval forces, and the 
contraction of alliances with other States.

§ 18. But the exercise of these incidental rights may be May be 
limited by special compacts freely entered into with other J^aty^ by 
States. Thus, by the treaties of 1748 and 1763, France 
engaged to demolish the fortifications of Dunkirk, and this 
stipulation was not effaced till the treaty of 1783. Again, 
by the treaty of. 1856, between Russia, Turkey, and the 
Allies, the former stipulated to relinquish her right to 
construct military-marine arsenals, and to maintain a naval 
force in the Black Sea. This treaty, however, was very 
considerably modified by the Conference of London, 1871, 
and vessels of war of friendly Powers may now be admitted 
by the Sultan in time of peace to secure the execution of 
the stipulations of the above treaty. All compacts, when 
freely entered into, are binding, notwithstanding that they 
limit the natural rights of independent States.

§ 19. These incidental rights may also be modified, or By the 
limited, by the equal and corresponding rights of other ^lers °f 
States. If, under the plea of self-defence, a nation makes 
extraordinary warlike preparations, inconsistent with pre
tended pacific intentions, and threatening to the peace and 
independence of others, such threatened States may very 
properly demand an explanation, and if none of a satis
factory character is given, require a discontinuance of such 
hostile demonstrations. Such hostile preparations, if not 
satisfactorily explained, may become a matter of serious 
complaint, but seldom, if ever, in themselves alone, a just 
cause of war.

§ 20. A distinction, however, must be made between
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those means and preparations for self-defence which are 
exclusively defensive, and those which, from their nature, 
may also be regarded as offensive. Thus an extraordinary 
increase of the military and naval forces of a State may be 
calculated to alarm other nations whose peace and security 
they may appear to menace. It is, therefore, usual under 
such circumstances to require, and to receive, amicable 
explanations of such warlike preparations. And if asked 
for in a proper tone and spirit, the explanation cannot be 
properly refused, without giviug offence, or, at least, well- 
founded cause for suspicion.

§ 21. Not so, however, with respect to the erection and 
arming of fortifications, which are essentially means of 
defence and self-preservation. That such works are of 
immense assistance in carrying oh military and naval opera
tions against others cannot be doubted, bjit they cannot of 
themselves be injurious or dangerous to foreign Powers. 
They, therefore, are not just causes of complaint by others. 
The same may be said of military schools.

§ 22. The means of self-preservation which we have 
hitherto considered as the right of a sovereign State to 
resort to, are such as are made within its own dominions, or 
on the high seas. It has been contended by some that, 
for the same reasons, a State may extend its precautionary 
measures without its own territorial limits and within the 
borders of a neighbouring State. Sir R. Phillimore de
scribes a hypothetical case. “ A rebellion, or a civil com
motion, it may happen, agitates a nation; while the 
authorities are engaged in repressing it, bands of rebels 
pass the frontier, shelter themselves under the protection 
of the conterminous State, and from thence, with restored 
strength and fresh appliances, renew their invasions upon 
the State from which they have escaped. The invaded 
State remonstrates. The remonstrance, whether from favour 
to the rebels or feebleness of the executive, is unheeded, or, 
at least, the evil complained of remains un redressed. In 
this state of things, the invaded State is warranted, by in
ternational law, in crossing the frontier, and in taking the

44 FIRST STEPS IN INTERNATIONAL LAW.



INDEPENDENCE AND SELF-PRESERVATION. 45

necessary means for her safety, whether these be the capture 
or dispersion of the rebels, or the destruction of their strong
hold, as the exigencies of the case may fairly require.” 
This was in fact the case of “ The Caroline ” ; for which see 
post, Chapter XIV.
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CHAPTER Y.

EIGHTS OF EQUALITY.

§ 1. “Nations,” says Yattel, “composed of men, and 
considered as so many free persons living together in the 
state of nature, are naturally equal, and inherit from nature 
the same obligations and rights. Power or weakness does 
not in this respect produce any difference. A dwarf is as 
much a man as a giant; a small republic is no less a 
sovereign State than the most powerful kingdom.” In 
other wcfrds, all sovereign States, without respect to their 
relative power, are, in the eye of international law, equal, 
being endowed with the same natural rights, bound by the 
same duties, and subject to the same obligations. A neces
sary consequence of this equality of sovereign States is the 
general rule of public law, that, “whatever is lawful for 
one nation is equally lawful for any other; and whatever is 
unjustifiable in the one is equally so in the other.”

§ 2. Nevertheless, the Great Powers of Europe have 
obtained such a position of authority that they are able to 
exercise predominance over other States. This position 
is now well recognised. The Great Powers of Europe are 
Austria, France, Germany, Great Britain, Italy, and Russia.

§ 3. A necessary consequence of equality is the rule that 
all sovereign princes and States may assume whatever titles 
of dignity they think fit, and may exact from their own 
subjects the corresponding marks of honour. But their 
recognition by other States is not a matter of strict right, 
especially in the case of new titles of higher dignity 
assumed by sovereigns.

§ 4. Where, however, we wish to promote a friendly
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intercourse with another nation, or to have another State Effect of 
recognise the titles we have conferred on our public officers, and0m 
we cannot very well refuse to acknowledge those which it treaties, 
has given to its rulers; so, also, with respect to honours and 
distinctions claimed as due to such rulers, policy, friendship, 
and fear have not unfrequently induced certain States to 
yield the precedency to others. This has caused the estab
lishment in Europe, at different periods, of different regula
tions with respect to foreign ceremonial. This ceremonial 
is founded, in part, upon custom, and, in part, upon the 
stipulations of conventions and treaties. There can be no 
doubt that the natural equality of sovereign States may 
be modified by the consent which is implied from constant 
usage, or by positive compacts voluntarily entered into, so 
as to entitle one State to a superiority over another in 
respect to external matters, such as rank, titles, and other 
ceremonial distinctions.

§ 5. Thus the Catholic Powers concede precedence to the Claims of 
Pope as the visible head of the Church; but Eussia and and ofPG 
Turkey and the Protestant States of Europe consider him Emperor of 
only as the bishop of Eome. Since September 20, 1870, *
he has been dispossessed of all territory, except the Palaces 
of the Vatican and Lateran, Castel Gandolfo, and their 
dependencies. But by the terms of the Italian royal 
decree of May 13, 1871, the Pope is guaranteed his sove
reign rights and other immunities by Italy, which, however, 
he has refused to accept from that country, because the 
decree might at any time be abrogated. He maintains 
diplomatic relations with Catholic and with some non
Catholic States, and is practically deemed to be a sovereign.
The Emperor of Germany, under the former constitution of 
the empire, claimed precedence over all other temporal 
princes, as the supposed successor of Charlemagne and of 
the Caesars. By the dissolution of the Germanic Constitu
tion, and the new organisation of the Austrian Empire, the 
claim is considered to have been lost.

§ 6. The sovereign or ruler of a State is considered, in Dignity 
. . i i ' .... . . of a Stateinternational law, as representing, m bis person, its sovereign repre
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dignity. It matters not whether he is a monarch or a presi
dent, whether he is the de facto or the de jure head of a 
nation (if he has been duly recognised as such); custom 
lias invested his person with certain international rights, as 
the representative of his State. He is, therefore, entitled 
to the precedence and honour due to the nation of which 
he is the ruler. But as sovereigns and rulers seldom meet 
in council, questions of this kind do not often arise between 
them individually. There, however, were no less than five 
such congresses between 1814 and 1821, viz.: the congress 
of Vienna, 1815; of Aix-la-Chapelle, 1818; of Troppau, 
1820; of Verona, 1820; and of Laybach, 1821. As all 
matters of etiquette and precedency in such congresses are 
usually arranged before the meeting of the sovereigns, 
questions of precedence are not likely to arise in the 
congress itself.

§ 7. We find numerous examples of the disputes in 
European diplomacy of past ages, some of a serious character 
and others exceedingly ludicrous. Thus, at the public entry 
of the Swedish Ambassador into London, a contest for pre
cedence took place between the French and Spanish ambas
sadors, which was attended with loss of life on both sides. 
Again, the ambassadors of two Italian princes met on the 
bridge at Prague, and as neither would give way, they stood 
for the greater part of the day, face to face. Such disputes, 
sometimes serious and sometimes ludicrous, have led to the 
adoption, at different times, of certain conventional rules of 
etiquette and precedence. These rules are binding only 
upon those who have agreed to them.

§ 8. The customary law of European nations has attributed 
to certain States what are called royal honours, which entitle 
the States, by whom they are possessed, to precedence over 
all others who do not enjoy the same rank, with the exclusive 
privilege of sending to other States public ministers of 
the first rank, together with other distinctive titles and 
ceremonies.

§ 9. The title of “ emperor,” from the historical associa
tions connected with it, was formerly considered as the most
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eminent and honourable among all sovereign titles; but it 
is not now regarded by other crowned heads as conferring 
any prerogative or precedence over monarchical sovereigns 
of another name, ruling States of equal rank and dignity.
The title of “ king is now considered as equal in every 
lespect to that of “ emperor.’’ In fine, the influence and 
importance of the sovereign result rather from the rank and 
importance of the State, than from the name and nature of 
the title conferred upon its ruler.

§ 10. Among monarchical sovereigns, those who enjoy Monarch
royal honours, but are not crowned heads, concede the pre-ical sove_ 
ference, on all occasions, to emperors and kings; and the reigns' 
princes who do not enjoy royal honours yield the precedence 
to those who are entitled to them. This rule is based on 
the consent of the parties themselves, and does not extend 
to their intercourse with other States.

§ 11. In all matters of ceremony and etiquette, the repre- Semi-sove- 
sentatives of semi-sovereign or dependent monarchical States de^endTnt 
rank below the representatives of sovereign and independent states.611 

monarchical States, and, of course, and as a matter of neces
sity, below those of the State on which they are dependent, or 
whose protection or suzerainete they claim or acknowledge.

§ 12. It will be observed that these regulations for deter- Republics, 
mining the relative rank of States, or of their representatives, 
established in part by usage and custom, and in part by the 
Congress of Vienna in 1815, relate exclusively to monarchical 
sovereigns. An abortive attempt was made at the same 
congress to classify the different States of Europe, with a 
view to determine their relative rank. A committee was 
appointed for this purpose in December, 1814 • their report 
was discussed in February, 1815, and its adoption indefinitely 
postponed, doubts having arisen with respect to the proposed 
classification, and especially as to the rank assigned to 
republics.

§ 13. It may be stated, as a general rule resulting from General 
the natural equality of States as members of a universal rule o^ 
community, and subject alike to the same general code of and 
international jurisprudence, that all sovereign States, no dence"

E
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matter what may he their form of government, are equal 
before the law, and no one can claim any superiority or 
precedence over another. Republics are, therefore, entitled 
to the same rank as monarchies, unless they themselves 
have yielded their natural right of equality and conceded 
the precedence to others. Formerly, the Roman Republic 
considered all kings as very far beneath it; but when the 
monarchs of Europe found none hut feeble republics to 
oppose, they disdained to admit them to an equality. 
Nevertheless, the powerful Republics of Venice and of the 
United Provinces assumed the honours of crowned heads. 
Cromwell would not allow the slightest mark of honour 
which had been paid to the representatives of the monarchy 
to be omitted towards those of the Republic of England. 
In the treaties between the French Republic and the other 
European Powers, it was expressly stipulated that the same 
ceremonials, as to rank and etiquette, which had been 
observed before the revolution of 1789, should be continued 
between them. The States of Europe observe the same 
rule toward the present Republic of France. The United 
States of North America, and Switzerland (collectively, not 
in its individual cantons), have been considered as entitled 
to the same rank as the monarchical States of Europe, 

usage of § 14. Where the rank of different States is equal or un- 
Altemat determined, resort has sometimes been had to the usage of 

6rna the alternat, as it is called, by which the rank and places of 
different Powers is changed from time to time, either in a 
certain regular order, or one determined by lot. Thus, m 
drawing up certain I treaties and conventions, it is the usage 
of certain Powers to alternate, both in the preamble and the 
signatures, so that each Power occupies, in the copy intended 
to be delivered to it, the first place. Another expedient, 
sometimes resorted to, in order to avoid controversies 
respecting the order of signatures to treaties and other 
public acts, is that of signing in the alphabetical order of 
the names of the respective States which are parties to 
these acts; the French alphabet being adopted for that 
purpose.
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§ 15. At one time the Latin language was used as a Dipio- 
matter of general convenience in the diplomatic intercourse guage.^11 
between the different nations of Europe. Toward the end of 
the fifteenth century, the preponderance of Spain contributed 
to the general diffusion of the Castilian tongue as the 
ordinary medium of political correspondence. This, again, 
in the age of Louis XIV., was superseded by the French 
language, which became the almost universal diplomatic 
idiom of the civilised world. The primitive equality of 
States authorised each nation to make use of its own 
language in treating with others, and this right is still 
preserved in the practice of many States.

§ 16. The usage of nations has established certain military Military
and maritime ceremonials to be observed, either on the and-..--i . v m maritime
ocean between ships, or in ports between ships, and between cere-
ships and forts, or on land between armies, forts, military mon*a1, 
and naval officers, and the military honours to be paid to 
high civil officers. Among these is the salute by striking 
the flag, or the sails, or by firing a certain number of guns,
&c. These are matters of, perhaps, trivial importance in 
themselves, but their due observance facilitates the amicable 
intercourse of nations, and their neglect frequently leads to 
international differences.

§ 17. Every sovereign State has the exclusive right, in How 
virtue of its independence and equality, to regulate the cere- re&ulftted- 
monies to be observed within its own territorial jurisdiction.
This extends to the ceremonials between its own ships on 
the high seas, and to the honours to be rendered by them to 
foreign ships on the high seas, and to ships and to fortresses 
in foreign ports. Eegulations for determining these cere
monies, and the reciprocal honours to be rendered by one 
nation to another, are established by municipal ordinances, 
by usage, and by the stipulations of treaties.

§18. Questions of territorial jurisdiction, or dominion In the 
over the narrow seas, have not unfrequently given rise to Beas°W 
contentions with respect to the maritime honours to be 
rendered to the flag of the State claiming such dominion, 
by the vessels of others who denied its pretensions to such
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supremacy. This kind of supremacy was claimed by Great 
Britain oyer the Narrow Seas, by Denmark oyer the Sound 
and Belts at the entrance of the Baltic Sea, and by Venice 
oyer the Adriatic Sea or Gulf of Venice; and serious 
international difficulties resulted in former times with 
respect to the maritime honours required by these States. 
But these formalities are now either suppressed, or regu
lated by treaty stipulations.

In foreign § 19. Not only in the Narrow Seas, but also upon the
Pntheand ocean when the ships of different nations happened to meet,
high seas, serious questions sometimes arose with respect to the time 

and character of reciprocal salutes. Ortolan has given us 
numerous instances of these difficulties and disputes, which 
not unfrequently terminated in'actual war. The lowering 
or “ duty of the flag ” was considered an act of humiliation, 
and the custom fell into desuetude about the middle of the 
eighteenth century ; salutes being confined to the firing of 
cannon.

Treaty § 20. With respect to salutes, there has been a gradual
tion11^ tendency among maritime States to adopt a uniform system, 

by assimilating the internal laws and ordinances by which 
their salutes are regulated; this has resulted in certain 
international rules, which came into operation on July 1, 
1877, between the various maritime Powers. They are as 
follows:—I. Salutes from ships of war which will not be 
returned by the party saluted are as follows: Salutes :—
I. To royal personages, chiefs of States, or members of 
royal families, whether on arrival at, or departure from, a 
port, or upon visiting ships of war. 2. To diplomatic, naval, 
military, or consular authorities, or to governors or officers 
administering a government, whether on arrival at or 
departure from a port, or when visiting ships of war. 3. To 
foreigners of high distinction on visiting ships of war. 
4. Upon occasions of national festivals or anniversaries.
II. Salutes from ships of war which will be returned gun for 
gun by the party saluted are as follows:—Salutes: 1. To 
the national flag on arrival at a foreign port. 2. To foreign 
flag officers and commodores when met with at sea or in
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harbour. 3. When a ship or ships of war salute the flag of 
another nation, or the royal or other personages, or any 
functionaries of another nation, under similar circumstances, 
the same rules should, if possible, be reciprocally observed 
by ships of the latter nation present, as to returning or not 
returning the salutes.

§ 21. Moreover, publicists have sought to deduce certain General 
general principles which should form the basis of all regula- °f 
tions, and thus remove all cause of difficulty or dispute, writers. 
They are as follows:—The method of saluting by striking, 
or furling, the flag is now entirely abandoned between ships 
of war, although merchant vessels, as a mark of deference, 
sometimes salute, either in this way or by lowering the top
sail, the men-of-war of their own State. Merchant vessels of 
different nations, meeting on the high seas, or in port, do 
not, as a general rule, salute each other; sometimes, how
ever, they exchange compliments by lowering their national 
flags. This is regarded by some as an objectionable practice.
Such salutations should be confined to private signals, or to 
the sails. All sovereign States are, with respect to salutes, 
to be regarded as equal; and any inequality of salutes, in 
respect to time, place, form, or number of guns, is to be 
regarded as resulting from general agreement, or of 
individual rank of the parties saluting, and not as conveying 
any idea of domination or supremacy. Salutes are never, 
in the absence of treaty stipulations, to be regarded as 
obligatory, but as a matter of courtesy and etiquette.
When a ship of war, or a squadron, meet upon the high seas 
another ship of war, or a squadron, courtesy requires that 
the commanding officer lowest in rank shall salute first, and 
that the salute be returned gun for gun. Vessels carrying 
sovereigns, members of royal families, and rulers of States 
are to be saluted first.

§ 22. Vessels of war, in entering foreign ports, or in Salutes 

passing foreign forts, batteries, or garrisons, salute first, ships and 
without reference to the relative rank of the officers of the forts* 
ships and forts. Such salutes are always to be returned 
gun for gun. This salute is a compliment to the flag, and,
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consequently, is international. The same rule holds with 
respect to the interchange of compliments and visits with the 
authorities on shore ; the compliment or visit being first made 
from the vessel, without regard to relative rank, even if it 
were possible to fix any relative rank for officers so different 
in their nature and character. The rule, making such com
pliments international, avoids any necessity of attempting 
such assimilation. An apparent exception is made to this 
rule in the case of vessels carrying persons of sovereign rank 
or members of the royal family. In such cases, the forts, 
batteries, and garrisons always salute first. But such salutes 
are intended expressly for the persons carried, and not for 
the vessel carrying them, and, consequently, the vessel does 
not return the salute. It is customary, however, for such 
vessel, if foreign, to afterward salute the fort or garrison in 
the usual manner, which salute is, of course, to be returned 
gun for gun. Where vessels of war, in foreign ports, land or 
receive on board their own sovereigns, or officers of their 
own government, the salutes to be given and ceremonies to 
be observed are to be determined by their own laws and 
regulations. The same remark applies to the compliments 
to be paid on such occasions by other ships in port, and by 
the military establishments on shore, each being governed 
by their own laws and regulations. Every country deter
mines for itself the salutes to be paid to its own authorities, 
and it will hardly be expected that any higher compliment 
will be paid to those of other countries of the same rank. 
All such matters, however, should be regulated by previous 
arrangement, and in cases of differences which cannot be 
accommodated, the party dissenting will take no part in the 
ceremonies.

§ 23. Ship or ships of war of one country, meeting in port, 
exchange salutes gun for gun. The last arrival salutes first. 
Salutes are not to be exchanged where the regulations of 
the place do not permit them. With respect to the cere
mony of visit, courtesy requires that the commander of the 
vessel in port shall first send a message of compliment and 
inquiry to the commander of a vessel coming into port, and
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such message of compliment is to be immediately returned 
by the new comer; after which the visits of ceremony are 
to be exchanged, the lowest in rank visiting first. Since 
March 12, 1877, the British Government having communi
cated with the various maritime Powers on the subject, the 
following procedure, in which the maritime Powers generally 
concur, has been observed in all ports whatsoever by the 
commanding officers of the ships of the several maritime 
Powers, viz.:—Preliminary Visit: The flag or other officer 
in command of one or more ships of war in port, whatever 
may be his rank, will, upon the arrival of any ship or ships 
of war of another nationality, send an officer to such arriving 
ship, or, in case of a fleet or squadron, to the ship of the 
officer in chief command of it, to offer the customary cour
tesies. The captain of the ship to which this visit is paid 
will send an officer to return it. Official Visit: Within 
twenty-four hours of arrival the flag or other officer in chief 
command of the arriving ship or ships will visit the officer 
in chief command of the fleet or squadron or single ship of 
war (as the case may be) of another nationality, present at 
the port, if he be his equal in grade, and the visit will be 
returned within twenty-four hours of being paid. In the 
case of officers of different grades, the inferior will, in such 
cases, pay the first visit, the same limits of time being ob
served as to the visit and its return. The grades are:— 
admiral, vice-admiral, rear-admiral, commodore, captain, 
commander, lieutenant or other commanding officer. Officers 
of superior grades will return calls as follows:—All flag 
officers, including commodores, will return the visits of 
captains and those of grades superior to captains. They 
will send their flag captains or commanders to return the 
visits of commanders, lieutenants, and other officers in 
command. Captains and officers of a lower grade will 
return the call of commanders and officers of inferior rank 
in command. In the case of a fleet or squadron arriving or 
being in port, and after the interchange of visits between 
the senior officers shall have taken place, the captains or 
other officers in command of the several ships of war arriving
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will call upon the captains or other officers in command of 
the ships of war in port, who will return the visits. Vessels 
of war in foreign ports celebrate their own fetes according 
to the regulation of their own Government. Courtesy also 
requires them to take part in the national fetes of the place, 
by joining in the public demonstrations of joy or grief. The 
same mark of respect is shown to vessels of a third Power 
which celebrate fetes in foreign ports. But if such cele
brations are of a character to offend or wound the feelings 
of their own countrymen, or the nation in whose waters they 
are anchored—as public rejoicings for a victory gained— 
ships of war will remain as silent spectators, or leave the 
ports, according to the circumstances of the case. In public 
ceremonies upon land, the commandants of vessels or fleets 
usually land with the officers of their staff, and receive a 
place of honour, according to the hierarchy of rank, pre
cedence being determined by grade, and, if equal, by date 
of arrival. In case of disputes as to rank, it is proper for 
the contestants to withdraw and become mere spectators of 
the ceremonies. In dressing or decorating ships on occa
sions of public fetes, embarrassments sometimes occur in 
arranging the flags of different nations.

§ 24. The regulations of the British Navy are very minute 
with respect to salutes and honours to be rendered by 
British ships to British men-of-war, and, also, by one man- 
of-war to another, or to a squadron or fleet. The masters 
of British merchant ships have been punished by the courts 
for neglecting or refusing to render the honours due, and 
for assuming to wear the flags, pendants, &c., to which only 
ships of the royal Navy are entitled.
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CHAPTER VI.

RIGHTS OF PROPERTY AND OF DOMAIN.

§ 1. The sovereignty of a State is the collection of the wills sove- 
and powers of all the individual members of which the rel,?nJyof 
fetate is composed ; or, in other words, it is the public power 
and authority; and the sovereign is the person, or body of 
persons, who are invested with that power or authority.

§ 2. The term prerogative is frequently used to express Prero- 
the uncontrolled will of the sovereign power in the State. gative*
It is applied not only to the king, but also to the legislative 
and judicial branches of a government, as the “ royal preroga
tives,” the “ prerogatives of parliament,” the “ prerogatives 
of the court.” Blackstone says : “ It (the royal prerogative) 
signifies, in its etymology (from prae and rogo), something 
that is required or demanded before or in preference to all 
others.” And hence it follows that it must be in its nature 
singular or eccentrical; that it can only be applied to those 
rights and capacities which the king enjoys alone, and in 
contradistinction to all others, and not to those which he 
enjoys in common with his subjects; for if once any one 
prerogative of the Crown could be held in common with the 
subject, it would cease to be prerogative any longer. One 
of the prerogatives of the king being sovereignty, no suit 
can be brought against him; yet in England, any person, 
who has a just demand in point of property against the 
king, may ask it by means of a “petition of right” as a 
matter of favour, not of right. It is an important axiom 
that the “king can do no wrong,” for, if he could, there 
would be no means of redress. But his ministers and

L
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councillors who have wrongly advised him, or assisted him in 
derogation of the law of the land, are punishable by indict
ment and impeachment. In the Middle Ages, there was 
frequently more than one law governing the population o£ 
a State. The Church had its own law, the State another, 
merchants their own customs. Fleta (book ii. chap, ii.) 
paraphrased by Bacon in his argument for the Post Nati, 
records, " If a king of England travel or pass through 
foreign territories, yet the allegiance of his subjects followeth 
him—as appeared in that notable case where one of the 
train of Edward I., as he passed through France from the 
Holy Land, embezzled some silver plate at Paris, and juris
diction was demanded of this crime by the French King’s 
counsel-at-law ratione soli, and demanded likewise by the 
officers of King Edward ratione personas; and after much 
contestation it was determined for King Edward, and the 
party tried and judged before the Marshal of the King’s 
house, and hanged after the English law, and execution in 
St. Germain’s meadows.” To this prerogative may be 
ascribed the doctrine of extra-territoriality of ambassadors 
and of ships of war. (See infra, cc. vii. and x.)

§ 3. The word majestas was used by the Romans to express 
the supreme dignity of the commonwealth, and hence 
majestas, as employed by the civilians, is a legal term signi
fying the sovereign dignity of the State; and the different 
powers of the State, or parts of sovereign power, are called 
by them jura majestatis. They very properly distinguish 
between things, and rights to things, the former being 
called corpora, and the latter jura. The term regalia differs 
from sovereignty, or jura majestatis, as being applicable both 
to things and to rights to things—corpora and jura—and, 
also, as not being inherent to or inseparable from the 
sovereign power; for regalia may be alienated, either with 
or without the consent of parliament. It may be applied 
to the rights and prerogatives, not only of the king, but 
also of the church, the treasury* the courts, and parliament, 
and also to property of the State, of the church, &c. And 
when applied to property, it may include both that which
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necessarily appertains to the Crown, and that which is 
alienable, or which may be passed to individual subjects.

§ 4. By the term property we understand the ownership Property 

of a thing, or the exclusive right of possessing, enjoying, domain, 
and disposing of it. Things owned by individuals, or 
corporate bodies, are termed private property, and those 
owned by the State are called public property, or the 
property of the State. The property of a State is, there
fore, very different from its sovereignty, or the prerogatives 
of its ruler. In speaking of real property, whether of 
individuals or of States, the term domain is frequently used.

§ 5. Eminent domain is a term applied to one of the Right of 
jura majestatis; it is that highest right over property domain, 
which is in the government, and is never granted to the 
individual, and, therefore, is essentially different from what 
is ordinarily understood by the word property. The term 
eminent domain, properly speaking, is not applicable to the 
property of the State, but only to the property of indi
viduals, for the right of the State to dispose of its property 
results from its right of ownership, and not from the right 
of eminent domain, which latter right remains in the State 
after it has transferred the ownership of its property. It 
is a right which, from its very nature, is inseparable from, 
the sovereignty, and is necessarily transferred with the 
sovereignty.

§ 6. A State is regarded in public law as capable of Right of a 
the same rights, duties, and obligations, with respect to o^e t0 
other States, as individuals with respect to other indi- property, 
viduals. Among the most important of these natural 
rights is that of acquiring, possessing, and enjoying pro
perty. The property of a State, of whatsoever descrip
tion, is marked by the same characteristics relatively to 
other States, as the property of individuals ; that is to say,
“ it is exclusive of foreign interference, and susceptible of 
free disposition.”

§ 7. A State may acquire property or domain in various Modes 

ways: its title may be acquired originally by mere occu- qufsition 
pancy, and confirmed by the presumption arising from the
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lapse of time ; or by discovery and lawful possession ; or by 
conquest, confirmed by treaty or tacit consent; or by grants, 
cession, purchase, or exchange; in fine, by any of the 
recognised modes by which private property is acquired by 
individuals.

§ 8. A sovereign State has the same absolute right to 
dispose of its territorial or other public property as it has 
to acquire such property, but it depends upon its own 
municipal constitution and laws how, and by what depart
ment of its government, the disposition shall be made. 
This is sometimes a question of peculiar interest to foreign 
States, who may acquire such property by purchase, ex
change, cession, conquest, and treaties of confirmation, and 
especially where such acquisitions are made from a State 
continually subject to revolutions and fluctuations in the 
character of its government and in the powers of its rulers. 
The act of a government de facto, a government which is 
submitted to by the great body of the people, and recog
nised by other States, is binding as the act of the State; 
and it is not necessary for others to examine into the origin, 
nature, and limits of that authority. If it is an authority 
de facto, and sufficient for the purpose, others will not inquire 

.how that authority was obtained.
§ 9. Nevertheless, in order to make such transfer valid, 

the authority, whether de facto or de jure, must be com
petent to bind the State. Hence the necessity of examining 
into and ascertaining the powers of the rulers, as the 
municipal constitutions of different States throw many 
difficulties in the way of alienations of their public property, 
and particularly of their territory. Especially, in modern 
times, the consent of the governed, express or implied, is 
necessary, before the transfer of their allegiance can regularly 
take place.

§ 10. Formerly what Grotius calls patrimonial kingdoms 
were considered in the light of absolute property of par
ticular families, who transferred them to others at their 
will, sometimes by way of mortgage, and sometimes by 
deeds of gift and by bequests. The transfer of Schleswig-
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Holstein to Denmark is a modern instance of this kind 
of sale. The sovereignty which the Popes so long held 
over Avignon was purchased by Clement VI., for 80,000 
florins, from Jane, Queen of Naples and Countess of 
Provence. Alaska was purchased from Kussia by the 
United States, by treaty of March 13, 1867.

§ 11. As the inhabitants of such kingdoms had by their inhabi- 
blind submission to their rulers become mere adjuncts ofg^S0f 
the soil, the transfer of the sovereignty was considered to kingdoms, 
include, not only the right of eminent domain and the 
absolute property of the sovereign or State, but all 
private lands, and the property and services of the subjects, 
who were transferred with the soil, in the same manner as 
a slave-holder may transfer his slaves and all they 
possess, together with the title to his plantation.

§ 12. But in modem times sales and transfers of national Modern 
territory to another power can only be made by treaty or transfers* 
some solemn act of the sovereign authority of the State.
And such transfers of territory do not include the allegiance 
of its inhabitants without their consent, express or implied, 
and a change of sovereignty does not involve any change 
in the ownership of private property. The new sovereignty, 
however, acquires the same right of eminent domain a£ that 
held by the former. In 1541 the English Parliament 
declared the succession to the Crown, but omitted to 'make 
any arrangement in the case of failure of issue of the 
children of Henry VIII. The King, by his will, named the 
descendants of his sister Mary, Duchess of Suffolk, as heirs 
in case of such failure.

§ 13. National territory consists of water as well as land. Maritime 
The maritime territory of every State extends to the^^orts, J^Tter-7 
harbours, bays, mouths of rivers, and adjacent parts* of the ritorial 

sea enclosed by headlands belonging to the same^State. fiction. 
Within these limits its rights of property and tectorial 
jurisdiction are absolute, and exclude those of evejpy other 
State. Following this principle, the general usage of nations 
superadds to the maritime territory an exclusive territorial 
jurisdiction over the sea for the distance of one marine
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league, or the range of a cannon-shot, along all the shores 
or coasts of the State. The maxim of law is terrse dominium 
jinitur ubijinitur armorum vis, which is usually recognised 
to be about three miles from the shore. And, even beyond 
this limit, States may exercise a qualified jurisdiction 
for fiscal and defensive purposes. The “ Hovering Act ” 
(9 Geo. II. c. 35) assumed a jurisdiction over four leagues 
from the coast, for certain revenue purposes, and 47 Geo. III. 
sess. ii. c. 66, extended it to vessels within one hundred 
leagues, if they fell within the description given by the 
latter Act. These statutes are repealed, but some of their 
provisions, with a limitation, however, of three leagues, are 
re-enacted in the Customs Act, 1876 (39 & 40 Yict. c. 36). 
It is necessary to distinguish between maritime territory and 
territorial jurisdiction. The question how far the law of a 
local State is applicable to a foreign vessel passing along, 
or anchoring in, its territorial waters has led to much 
divergence of opinion, but it is settled that a foreign vessel 
which does no more than pass along the coasts of a local 
State in that part of the sea which forms a portion of its 
territorial waters is nevertheless subject, while so passing 
along, or temporarily anchoring, to the sovereignty of such 
local State, and in the absence of other legislation is bound 
to respect the military and police regulations adopted by 
that State for the safety of its territory and of the popula
tion of the coast. The vessel in other respects is as free 
as if it were on the high seas. The local State has a right 
to legislate with respect to its territorial waters, and the 
vessel becomes subject while in the territorial waters to 
such local laws as may apply to it. By the 41 & 42 Yict. 
c. 73, passed in 1878, an indictable offence committed by 
any person, whether or not a subject of her Majesty, on the 
open sea, within such part of the sea adjacent to the coast 
of the United Kingdom, or to the coast of some other part 
of her Majesty’s dominions as is deemed by .international 
law to be within the territorial sovereignty of her Majesty, 
is an offence within the jurisdiction of the admiral, although 
it may have been committed on board or by means of a
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foreign ship; and the person who has committed such 
offence may be arrested, tried, and punished accordingly by 
British officials. “ Within the jurisdiction of the admiral ” 
means, for the purposes of this Act, any part of the open 
sea within one marine league of the coast, measured from 
low-water mark. This statute was passed in consequence 
of the decision of a small majority of judges in the “Fran- %eg v 
conia ” case, that there was no jurisdiction in England to Keyn. 
try a foreigner who had committed manslaughter at sea 
within three miles of the British coast.

§ 14. The term “coast” does not properly comprehend coasts 
all the shoals which form sunken continuations of the land andshores- 
perpetually covered with water, but it includes all the 
natural appendages of the territory which rise out of the 
water, although they may not be of sufficient firmness for 
habitation or use. No matter whether such appendages are 
composed of mud or of solid rock, they are considered as a 
part of the territory of the main land, the right of dominion 
not depending upon the texture of the soil.

§ 15. Another case, involving the international right of islands, 
domain and property, is that of islands in the sea, which do 
not derive their elements, on the principle of alluvion and 
increment, immediately from the main shore, but are sepa
rated from it by deep channels of a greater or less width.
Such islands, if in the vicinity of the main land, are regarded 
as its dependencies, unless some one else has acquired title 
to them by virtue of discovery, colonisation, purchase, con
quest, or some other recognised mode of territorial acquisi
tion. The ownership and occupation of the main land 
includes the adjacent islands, even though no positive acts 
of ownership may have been exercised over them. The 
attempt of another Power, without title, to colonise them 
would be a just cause of complaint, and, if persisted in, of 
war. But if such islands be in the sea, distant from the . 
main land, their ownership follows the general rule of 
acquisition. By Act of Congress, of August IS, 1856, when 
any citizen of the United States discovers a deposit of 
guano on any island, rock or key, not within the jurisdiction
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of any other Government, and takes peaceable possession 
thereof, and occupy it, the same, at the discretion of the 
President of the United States, may be considered as apper
taining to the United States. Nevertheless, such islands, 
rocks or keys are not made a part of the United States; all 
acts done, and offences committed thereon, or in the waters 
adjacent thereto, are deemed to have been committed on the 
high seas, on board a ship belonging to the United States, 
and are punished accordingly. By the General Act of the 
Berlin Conference, 1885, it is declared (Art. 34) by Austria, 
Belgium, Denmark, France, Germany, Great Britain, Italy, 
the Netherlands, Portugal, Bussia, Spain, Sweden and 
Norway, Turkey, and the United States, that “any Power 
which henceforth takes possession of a tract of land on the 
coasts of the African continent, outside of its present pos
sessions, or which, being hitherto without such possessions, 
shall acquire them, as well as the Power which assumes a 
protectorate, shall accompany the respective act with a 
notification thereof addressed to the other signatory Powers 
of the present Act, in order to enable them, if need be, to 
make good any claims of their own,” and (Art. 35) “the 
Signatory Powers of the present Act recognise the obliga
tion to insure the establishment of authority in the regions 
occupied by them on the coasts of the African continent 
sufficient to protect existing rights and, as the case may 
be, freedom of trade and transit under the conditions agreed 
upon.” It should be observed that this agreement only 
affects the coasts, not the islands, of Africa.

§ 16. The exclusive right of domain and territorial juris
diction of the British Crown have immemorially extended 
to the bays or portions of the sea cut off by lines drawn 
from one promontory to another, along the coasts of the 
island of Great Britain. They are commonly called the 
king's chambers. A similar jurisdiction is also asserted by 
the United States over the Delaware Bay, and other bays 
and estuaries, as forming portions of their territory. Other 
nations have claimed a right of territory over bays, gulfs, 
straits, mouths of rivers, and estuaries which are enclosed



by capes and headlands along their respective coasts; and 
the principle seems to be well established.

§ 17. Although this principle is not now contested, Difficui- 
differences have arisen with respect to its limitation, and its 
its application to particular cases, or, in other words, as to cation, 
what constitutes a bay or estuary, or mouth of a river, and 
what must be regarded as a portion of the open sea, which 
is the property or territory of no one, but is common to all 
nations. In 1818 a Convention was entered into between 
Great Britain and the United States, by which the United 
States “ renounced for ever any liberty heretofore enjoyed, 
or claimed by her inhabitants, to take, dry, or cure fish on, 
or within three marine miles of any of the coasts, bays, 
creeks, or harbours of his Britannic Majesty’s dominions 
in America,9 except as therein before excepted. Serious 
difficulties subsequently occurred between the inhabitants 
of the two countries with respect to the construction of this 
treaty: the one contending that the three miles were to be 
measured from a line uniting the extreme headlands of the 
coasts of Nova Scotia, while the other party objected to this, 
on the ground that the line so drawn cut off large portions 
of the open sea, or broad estuaries, which were the common 
pioperty of all; and that such line must be drawn from one 
headland to the next adjacent, so as not to include these 
bioad bays, or slight indentations, which were properly 
portions of the open sea. A mutual forbearance, however, 
prevented a resort to force. By the treaty of Washington,
1871 (Art. 18), the United States obtained additional liberty 
as to taking and curing fish in certain sea-fisheries of the 
British North American Colonies, in common with British 
subjects. These fishery clauses lapsed in 1885, and a com
mission was appointed in 1887 to endeavour to effect an 
amicable settlement. The purchase by the United States 
in 1867 of the whole of Russian America was followed by 
great improvement in the sea-fisheries, and tempted vessels 
from Canada to kill seals without the territorial waters of 
Alaska. In 1886 the crew of three vessels from British 
Columbia were seized by the United States while fishing
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for seals seventy miles from land. The District Court held 
that the territorial waters of Alaska extended 1500 miles in 
width and 700 miles in depth, and the prisoners were found 
guilty. On the complaint of Great Britain the matter 
was referred to the arbitration of five States, who, m 1893, 
found for Great Britain on the question of International 
Law. The arbitrators, however, by consent, drew up a 
code of regulations, established a close time for seals, and 
forbade their capture within sixty miles of the Pribyloff
Islands. .

§ 18. Besides the claim of maritime territory over the
f months of rivers, bays and estuaries along the coast, 

different nations have at different times, as mentioned in 
Chapter V., § 18, asserted a right of property to certain 
narrow seas and straits adjacent to their shores, and out
side of any lines joining one cape or promontory with 
another. Such claims have generally been placed on the 
ground of immemorial use, or prescription. The honours 
and duties demanded by the State asserting such maritime 
supremacy have been paid or refused by other nations, 
according to circumstances.

§ 19. The claim of Denmark to impose what are called 
Sound dues, was rested by the Danish publicists, not only 
upon immemorial prescription, sanctioned by a long suc
cession of treaties with other Powers, but upon a vested 
right, originating in remote antiquity, subsequently sub
sisting, and ratified by the acquiescence of all maritime 
nations; and they said the claim was founded in equity, 
in virtue of the expenses incurred by Denmark in improv
ing the navigation of the Sound for the general benefit of 
commerce. The United States denied the right of Denmark 
to collect such dues. The dispute was amicably arranged 
by the convention of 1858, the Sound and Belts being 
made free to American vessels, the United States paying 
a fixed sum en bloc for lighthouses, buoys, &c. Similar 
treaties had been entered into in 1857 by Denmark with 
Belgium, France, Great Britain (who compounded tor 
1,125,2062.), Hanover, Mecklenburg-Schwerin, the Nether-
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lands, Austria, Oldenburg, Prussia, Russia, Sardinia, Sweden, 
and the Hanseatic towns ; these were followed by treaties 
with Portugal and the Two Sicilies in 1858, with Turkey in 
1859, and with Spain in 1860.

§ 20. No one would now think of reviving the controversy Mare 
which once occupied the pens of the ablest European®^® 
jurists, with respect to the right of any one State to appro- liberum™ 
priate to its own use, and to the exclusion of others, any 
part of the open sea or main ocean, beyond the immediate 
vicinity of its own coast; but it has sometimes been 
attempted to extend the principle of mare elausum to 
inland seas, not entirely enclosed within the territorial 
limits of a single State. The law of nations, however, does 
not permit any number of nations, bordering upon a sea, 
to combine together to close it against the commerce of the' 
rest of the world.

§ 21. It is generally admitted that the territory of a The Black 
State includes the seas, lakes, and rivers entirely enclosed Sea and 
within its limits. Thus, so long as the shores of the Black neUes.' 
Sea were exclusively possessed by Turkey, that sea might, 
with propriety, be considered as a mare clausum; but when 
Turkey lost a part of her possessions bordering upon this 
sea, and Russia had formed her commercial establishments 
on the shores of the Euxine, both that empire and other 
maritime Powers became entitled to participate in the 
commerce of the Black Sea, and consequently to the free 
navigation of the Dardanelles and the Bosphorus. This 
right was expressly recognised by the treaty of Adrianople 
m 1820. The right of free navigation of the Black Sea, 
and the consequent right of passage through the Darda
nelles and the Bosphorus, does not, however, interfere with 
the right of territorial jurisdiction which the Ottoman Porte 
exercises over these straits. These straits are bounded 
on both sides by the territory of the Sultan, and are, in 
most parts, less than six miles wide; consequently he has 
a right to exclude all foreign ships of war from entering 
or passing either the Dardanelles or the Bosphorus. This 
right was recognised in the Treaties of London, 1841, and
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of Paris, 1856, but was considerably modified by the Treaty 
of London, 1871.

The great § 22. The great inland lakes, and their navigable outlets, 
their ^ are considered as subject to the same rule as inland seas: 
outlets. where enclosed within the limits of a single State they aie 

regarded as belonging to the territory of that State; but 
if different nations occupy their borders, the rule of metre 
clausum cannot be applied to the navigation and use of 
their waters. No distinction is made between salt-water 
lakes, or inland seas, and fresh-water lakes.

Navigable § 23. A river which flows, for its entire length, through 
hound-aS the territory of a State, is regarded as forming part of its 
aries. dominion, including the bays and estuaries formed by its 

junction with the sea. Where the entire upper portion of 
a navigable river is included within a single State, the part 
so enclosed is undoubtedly the property of such State. 
Where a navigable river forms the boundary of contermi
nous States, the middle of the channel—the filum aquse, 
or Thalweg—is generally taken as the line of their separa
tion, the presumption of law being, that the right. of 
navigation is common to them both. But this presumption 
may be rebutted by proof of the exclusive title of one of 
the riparian proprietors to the entire river. Such title may 
have been acquired by prior occupancy, purchase, cession, 
treaty, or any one of the modes by which other public 
territory may be acquired. Where the river not only sepa
rate the conterminous States, but also their territorial juris
dictions, the Thalweg, or middle channel, forms the line of 
separation through the bays and estuaries through which 
the waters of the river flow into the sea. As a general lule, 
this line runs through the middle of the deepest channel, 
although it may divide the river and its estuaries into two 
very unequal parts. But the deeper channel may be less 
suited, or totally unfit, for the purposes of navigation, in 
which case the dividing line would be in the middle of the 
one which is best suited and ordinarily used for that object, 
The division of the islands in the river, and its bays, would 
follow the same rule. A difference of opinion having for
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many years existed between G-reat Britain and the United 
States as to the meaning of the words “ the middle of the 
channel,” in the Treaty of Washington of June 15, 1846, 
the matter was referred to the Emperor of Germany. The 
treaty provided that the line of boundary on the 49° 
parallel should be continued “ westward along the said 
parallel of north latitude to the middle of the channel 
which separates the continent from Vancouver’s Island, and 
thence southerly through the middle of the said channel 
and of Fuca Straits to the Pacific Ocean.” In the middle 
of this channel lay the Island of San Juan. Both countries 
contended for this island. The question was whether this 
channel should be run, as claimed by the British Govern
ment, through the Rosario Straits, or through the Canal 
of Haro, as claimed by the Government of the United 
States. The Emperor gave his award in favour of the 
United States, October 21, 1872. But there is reason to 
believe that, had the fact of an existing third and middle 
channel dividing the group of islands been made part 
of the question, the Emperor would have selected the 
middle channel.

§ 24. Where the dividing line of two States is water, Changes 
as a river or lake, which is subject to changes, important ing^ivtrs 
questions may arise. Thus, where by a gradual and insen- and lakes- 
sible movement, the water advances on one side and recedes 
on the other, or by detrition on one side and deposit on the 
other, a portion of the soil is gradually transferred, there is 
evidently a loss to one State and an increase to the other.
So, also, where islands are washed away on one side of the 
channel, and new ones formed on the other, there is a 
corresponding change of territory. Again, suppose that the 
river or lake which constitutes the boundary has suddenly 
changed its bed; will this change produce a corresponding- 
increase or diminution of territory to the adjacent pro
prietors ?

§ 25. Where the moving of the dividing water is so Effects on 
gradual as to be almost insensible, the changes produced aries!*" 
are not considered as acquisitions and losses of property, but
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the natural consequences of property already existing; 
because the thing owned is naturally susceptible of this 
physical increase or decrease. In such a case, whether the 
dividing water belongs entirely to one State, or the boundary 
is the middle or Thalweg, each party gains or loses accord
ingly as the increase or decrease is upon its side. The 
same rule applies to the gradual removal or formation of 
islands in a river or lake which divides States, or in the sea? 
within the territorial limits or ligne de respect of a State 
bordering upon the ocean. Moreover, a State has a certain 
right of pre-emption to islands formed adjacent to its coast, 
even outside of this line of respect. But the case is very 
different where the river abandons its ancient bed and 
forms a new channel, or where a lake leaves its former 
banks and forms a new lake, or a series of new lakes; the 
boundaries of the States remain in the abandoned bed of 
the river, or in the position formerly occupied by the lake.

§ 26. Where a navigable river, during a part of its course, 
flows through the territory or forms the boundary of one 
State, but passes through a third State before it enters the 
sea, questions of some difficulty have arisen with respect to 
its dominion and use. It is now conceded that the right of 
navigation, for commefcial purposes, is common to all the 
nations inhabiting the different parts of its banks. But this 
right of innocent passage, being what is called an imperfect 
right, its exercise is necessarily modified by the safety and 
convenience of the State which is affected by it, and can 
only be effectually secured by mutual conventions, regulating 
the mode of its exercise. The Homan law declared navi
gable rivers to be so far public property that a free passage 
over them was open to everybody, but distinguished between 
rivers and the sea, the former being classed among res 
publicse, and the latter among res communes.

§ 27. The Roman law also declares the right to use the 
shores to be an incident to that of the water, and the right 
to navigate a river carries with it the right to moor vessels 
to its banks, to lade and unlade cargoes, &c. Publicists have 
applied this principle of the Roman civil law to the same
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ease between nations, and infer the right to use the adjacent 
land for the above purposes, as means necessary to the attain
ment of the end for which the free navigation of the water 
is permitted. But this incidental right, like the principal 
right itself, is imperfect in its nature, and the mutual con
venience of both parties must be consulted in its exercise.

§ 28. Such right of innocent passage, though an imperfect Right of 
right, and requiring mutual conventions regulating the mode paSsage. 
of its exercise, is nevertheless a real, subsisting right, 
founded upon the law of nature, and recognised by the 
general consent of nations.

§ 29. But those interested in the enjoyment of this prin- Modified 

cipal right, and its incidents, may renounce them entirely, or pac^m" 
consent to modify them in such a manner as mutual conve
nience and policy may dictate. Thus, by the treaties of 
Vienna, and subsequent conventions, the riparian Powers on 
the banks of the great rivers of Europe, agreed to certain 
detailed regulations respecting their navigation through the 
territory of the States in which such rivers debouched into 
the ocean. But this agreement of the riparian States to 
regulations of police on vessels and merchandise passing 
through the territory of another State, to and from the sea, 
cannot be adduced as an argument against the existence of 
the above right. On the contrary, if no such right existed, 
there would be no necessity for its regulation.

§ 30. The navigation of the Rhine was finally settled by The Rhine 
the convention of Mayence in 1841 (supplemental to the ^Qa°ther 
Congress of Vienna, 1815). A similar principle was ex- rivers, 
tended by the same Congress to the navigation of the 
Neclcar, the Mayn, the Moselle, the Meuse, and the Scheldt; 
and provisions were made at other periods for the free 
navigation of the Elbe, the Po, the Danube, the Vistula and 
other rivers of ancient Poland. The navigation of the 
St. Lawrence is settled by the treaty of Washington, 1871.
The Final Act of the West African Conference, 1885, 
declared the free navigation of the Congo and the Niger.
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CHAPTER VII.

RIGHTS OF LEGISLATION AND JURISDICTION.

§ 1. We have already remarked (Ck. III. § 1, and Ch. IV. 
§ 14) that the exclusive power of civil and criminal legisla
tion is one of the essential rights of every independent and 
sovereign State. An infringement upon this right is a 
limitation of the natural sovereignty of the State, and if 
extended to a general denial of this power, it is justly con
sidered as depriving the State of one of its most essential 
attributes, and as reducing it to the position of dependence 
upon the will of another.

§ 2. This sovereign right of legislation extends (with the 
exceptions hereafter to be mentioned) to the regulation of 
all real or immovable property within the territorial limits 
of the State, no matter by what title such property may be 
held, or whether it belongs to aliens or to citizens of the 
State. The law of the place where real or immovable pro
perty is situate, or the lex loci rei sitse, governs in everything 
relating to the tenure, title, and transfer of such property. 
Hence it is that the descent, devise, or conveyance of real 
property, in a foreign country, must be governed by, and 
executed according to, the local laws of the State where such 
property is situate. By the rules of international juris
prudence, recognised among the different nations of the 
European continent, if the lex loci rei sitse allows the pro
perty to be alienated by deed or will, and does not require 
forms to be necessarily observed in the place where it is 
situated, the deed or will may be executed according to the 
lawr of the place where it is made.

§ 3. With respect to personal or movable property, the



same rule (lex loci rei sitse) generally prevails, except that Law of 
the law of the place where the person to whom it belonged property 
wTas domiciled at the time of his decease governs the succes
sion, ab intestato, to his personal effects. So, also, the law 
of the place where any instrument relating to personal pro
perty is executed, by a person domiciled in that place, 
governs, as to the form, execution and interpretation of the 
instrument; lex loci domicilii regit actum. The rule is 
founded on the maxim that personal property has no locality, 
but adheres to the person of the owner; mobilia personam 
sequuntur. There are exceptions to this rule; first, in cases 
where the local or customary law of the place gives to the 
particular property a necessarily implied locality; and 
second, in special cases provided for by local statutes. By 
24 & 25 Viet. c. 114 (1861) every will made out of the 
United Kingdom by a British subject, whatever may be the 
domicile of such person at the time of making the same, or 
at the time of his death, shall as regards personal property 
be held to be well executed if it be made according to the 
form required, either by the lex loci where it was made, or 
by the law of the place wrhere the person was domiciled 
when the same was made, or by the law of that part of her 
Majesty’s dominions where he had his domicile of origin.

§ 4. The general law of contracts is, that the validity of Law of 
every contract is to be decided by the law of the place where contracts- 
it is made ; the lex loci contractus is to govern in everything 
respecting the form, interpretation, obligation, and effect of 
the contract. “The rule,” says Story, “is founded, not 
merely in the convenience, but in the necessities of nations; 
for, otherwise, it would be impracticable for them to carry 
on an extensive intercourse with each other.”

§ 5. But this comity cannot prevail in cases where it Excep- 
violates the law of our own country, the law of nature, or the 
law of God. Contracts, therefore, which are in evasion or of comity, 
fraud of the laws of a country, or the rights or duties of its •
subjects, contracts against good morals, or religion, or public 
rights, and contracts opposed to the national policy or insti
tutions, are deemed nullities in every country affected by
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such considerations, although they may be valid by the laws 
of the place where they were made.

§ 6. But while the law of the place where the contract 
is made must generally determine the obligation of the 
contract, the law of the place where the suit is pending 
must regulate the remedy, or manner of proceeding to 
enforce the obligation. Thus, if a contract made in one 
country is attempted to be enforced, or comes incidentally 
in question, in the judicial tribunals of another, everything 
relating to the forms of proceedings, and the rules of evidence, 
to limitation or prescription, and to the execution of judg
ments, is to be determined solely and exclusively by the law 
of the State where the proceeding is pending.

§ 7. The right of municipal legislation of a sovereign 
State extends to everything affecting the State and capacity 
of its own subjects, with respect to their personal rights 
within its own territory, and also, with certain exceptions, 
to the regulation of the conduct of all persons within its 
jurisdiction, whether subjects or foreigners. Moreover, these 
municipal laws, in some cases, operate beyond its territorial 
jurisdiction, with respect to the condition and personal 
capacity of its citizens, when resident in a foreign country ; 
such as the qualities of citizenship, legitimacy, and illegiti
macy, minority and majority, idiocy, lunacy, marriage and 
divorce. The laws of a State, with respsct to these qualities 
or capacities of its subjects, travel with them wherever they 
go, and attach to them in whatever country they are resident. 
But it must be observed that the municipal laws of one 
State cannot interfere with any rights its subjects may 
acquire, or privileges they may enjoy, under the laws of 
another State, while they are resident in such foreign State, 
and without the jurisdiction of their own country. The 
same rule applies to personal duties and obligations.

§ 8. In the Middle Ages, the rule jus albinatus, or droit 
d'aubaine, existed, by which all the property of a deceased 
foreigner, whether movable or immovable, was confiscated 
to the use of the State, to the exclusion of his heirs, how
ever claiming. The analogous usage of the jus detractus or
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droit de retraction, by which a tax was levied upon the 
removal from one State to another of property acquired by 
succession or devise, has also been abolished.

§ 9. The rules of international and municipal law, with 
respect to foreigners holding real estate, are less liberal than 
with respect to their personal property. It seems to have 
been the universal rule that when the owner of property 
died intestate and left no heirs, the property should vest in 
the State. Where, therefore, the deceased left- no heirs 
capable of succeeding to his estate, as in the case of an 
alien, it vested in the State. The rules of English law, 
with respect to the rights of alien heirs to inherit property, 
were modified in 1870 by 33 & 34 Viet. c. 14. This 
statute enacts that real and personal property of every 
description (except a ship) may be taken, acquired, held 
and disposed of by an alien in the same manner in all 
respects as by a natural-born British subject. This, how
ever, does not confer any right on an alien to hold real 
property situate out of the United Kingdom, nor does it 
qualify him for any office or for any Parliamentary, or other 
franchise. The harsh rules against aliens have also been 
limited in most of the States of the American Union.

§ 10. By the laws of some countries, marriage is con- Foreign 
sidered in no other light than as a civil contract, while in mama&es- 
others it becomes a religious as well as a natural or civil 
contract; “ for it is a great mistake,” says Story, “ to 
suppose that because it is the one, therefore it may not 
likewise be the other.” The Roman Catholic and Oriental 
Churches hold it to be a sacrament, although the parties— 
not the priest—are the ministers. Protestants do not, as a 
rule, do so; yet they account it as of Divine origin, and 
invest it with the sanction of religion. Marriage is a 
personal consensual contract, and is a contract sui generis, 
and differs from other contracts in this, that the rights and 
obligations, or duties arising from it, are not left entirely 
to be regulated by the agreement of parties, but are, to a 
certain extent, matters of municipal regulation, over which 
the parties have no control by any declaration of their will;
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and, unlike other contracts, it cannot, in general, be dis
solved by mutual consent. It is, therefore, evident that 
the rules of law applicable to other contracts cannot always 
be resorted to in expounding and enforcing the marriage 
contract. It may, however, be laid down as a general 
principle that the lex loci governs the formalities of the 
marriage contract; and therefore if a marriage be celebrated 
according to the forms of the place, the marriage is—subject 
to the essentials of the contract—everywhere valid. But it 
does not necessarily follow that a marriage celebrated accord
ing to the form and rites of the lex domicilii of the parties, 
or celebrated otherwise than in accordance with the for
malities of the lex loci, is always void. However, there 
are certain exceptions to the general International rule, 
the most prominent of which are those of polygamy and 
incest and of marriages made by a fraudulent evasion of the 
laws of the State to which the parties belong.

§ 11. Divorce is the dissolution or partial suspension by 
law of the marriage relation, the dissolution being termed 
a vinculo matrimonii; a mere suspension or separation being 
termed divorce a mensa et thoro. When a marriage is not 
de jure, it is void ab initio ; but with this subject, and with 
that of separation, a mensa et thoro, it is not our present 
purpose to deal. We shall only speak of divorce a vinculo 
matrimonii of parties who have been married de jure. There 
is no doubt that a divorce, regularly obtained, according to 
the jurisprudence of the country where the marriage was 
celebrated, and where the parties are domiciled, will be held 
a complete dissolution of the matrimonial contract in every 
other country. We say, where the marriage is celebrated, 
and wrhere the parties are domiciled, for both ingredients 
are, or may be, material, and the presence of one and the 
absence of the other may change the legal predicament of 
the case; but where the marriage is celebrated in one place, 
and the parties are domiciled in another, and the laws of 
the two places with regard to dissolution differ, there is some 
conflict of authorities.

§ 12. The laws of trade and navigation of a State are
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binding upon its citizens wherever they may be, but they Laws of 
cannot affect foreigners beyond its territorial limits. Thus, and 
offences against the laws of a State, regulating or prohibiting gation. ' 
any particular trade, if committed by foreigners within the 
territorial jurisdiction of another State, are not punishable 
by the tribunals of the State whose laws they have violated ; 
but if committed by its citizens, they are so punishable, no 
matter where committed, whether within its own limits, on 
the high seas, or in a foreign country. A distinction, how
ever, must be made between mere commercial regulations 
permitting or prohibiting a certain trade, and statutes 
creating a criminal offence, with personal penalties expressly 
applicable to all the citizens of the State.

§ 13. It is laid down as a general principle of international Laws of 
jurisprudence, that a discharge of a contract by the law of ruptcy. 
the place where it is made, is a discharge everywhere, no 
matter whether made between a citizen and a foreigner, or 
between foreigners. But in the application of this rule it 
is necessary to distinguish between cases where, by the lex 
loci, there is a virtual or direct extinguishment of the debt 
itself, and where there is only a partial extinguishment of 
the remedy. By the bankrupt and insolvent laws of some 
States there is an absolute discharge from all rights and 
remedies of the creditors, while in other States neither the . 
obligation nor the remedy are entirely extinguished.

§ 14. Criminal laws may be applied to foreigners and all Law of 
persons resident within the territory, for all such persons ^nd other 
owe a temporary allegiance to' the State where they reside, crimes. 
But although a State takes no cognisance of offences com
mitted beyond its limits and against the laws of another 
country, it nevertheless can punish the crimes of its own 
citizens under its own laws, if within their reach, no matter 
where the crime may have been committed. Thus, the laws 
of treason are binding upon the subjects of a State no matter 
where the treasonable act is done, for their allegiance, until 
changed, is considered as travelling with them wherever 
they may go.

§ 15. It may be stated, in general terms, that the judicial
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power of a State is coextensive with its legislative power, 
and is independent of every other State. The general 
position, however, must be qualified by the exceptions to 
its application arising out of express compacts with others, 
by which it may part with certain portions of its sovereign 
rights or modify the exercise of its powers as a sovereign 
and independent State. It must be noticed also that its 
judicial power does not embrace those cases in which the 
municipal claims of another nation operate within its terri
tory, such as the cases of foreign ministers, or of a fleet or 
army coming within its territorial limits, by its permission, 
either express or implied; or, as in the case of Edward I. 
before mentioned (Ch. VI. § 2).

§ 16. Continental jurists generally agree that, properly 
speaking, there are three places of jurisdiction : first, the 
forum domicilii, or place of domicile ot the party defendant; 
second, the forum rei sitse, or the place where the thing in 
controversy is situate; and third, the forum contractus, or 
forum rei gestse, or the place where the contract is made 
or the act is done. These distinctions in jurisdiction result 
from the distinctions of the Roman civil law. Considered 
in an international point of view, either the thing or the 
person made the subject of the jurisdiction must be within 
the territory, for no sovereignty can extend its process 
beyond its own territorial limits so as to subject either 
persons or property to its judicial decisions. By the rules 
of the Supreme Court of England, a writ may be served upon 
a British subject residing abroad, and notice of a writ having 
been issued in England against a foreigner may be served 
upon a foreigner abroad.

§ 17. In regard to the citizens (native or naturalised) of 
a State, while within its territory, the jurisdiction of the 
sovereignty over them is complete and irresistible. It 
cannot be controlled, and ought everywhere to be respected. 
In regard to citizens domiciled abroad, nations generally 
assert a claim to regulate the rights, duties, acts, and 
obligations of their own citizens wherever they may be 
domiciled. The most that can be said of this is, that it
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may be admitted ex comitate gentium; but it may also be 
denied ex justitia gentium, wherever it is deemed to be 
injurious to the interests of foreign nations, or subversive 
of their policy or institutions.

§ 18. All persons found within the limits of a Government Over alien 
(unless specially excepted by the law of nations), whether resideats* 
their residence is permanent or temporary, are subject to 
its jurisdiction; but it may, or may not, as it chooses, 
exercise it in cases of dispute between foreigners. But this 
is a matter of mere municipal policy and convenience, and 
does not result from any principles of international law.
In England and America suits are maintainable, and are 
constantly maintained, between foreigners, where either of 
them is within the territory of the State where the suit is 
brought.

§ 19. As everything relating to the tenure, title, transfer, Over real, 
descent, and testamentary disposition of real property is property# 
regulated by the local law, so, also, all proceedings in courts 
of justice relating to that species of property, such as the 
rules of evidence, the forms of action and pleadings, and 
rules of decision, must necessarily be governed by the same 
law. This jurisdiction is exclusive. “In respect to im
movable property,” says Story, “ every attempt of a foreign 
tribunal to found a jurisdiction over it must, from the very 
nature of the case, be utterly nugatory.”

§ 20. The State in whose territory personal property is Over 

actually situate has an entire dominion, sovereignty and property 
jurisdiction over it while there, as it has over real property, 
and it may, to the same extent, regulate its transfer, subject 
it to process and execution, and control its uses and disposi
tion. Hence it is that, whenever personal property is taken 
by arrest, attachment, or execution within a State, the title 
so acquired under the laws of the State is held valid in 
every other State; and the same rule is applied to debts 
due to non-residents, which are subjected to the like process 
under the local laws of the State.

§ 21. Wheaton considers the rule, with respect to the 
jurisdiction of a State over personal property or movables the rule.
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within its territorial limits, to be the same as over im
movables or real property, with this qualification—that 
foreign laws may furnish the rule of decision in cases where 
they apply, whilst the forms of process, rules of evidence 
and prescription are governed by the lex fori.

§ 22. It may be proper to allude, in this place, to the 
principle which lies at the foundation of the distinctions 
which have been made by the courts of different countries 
in the rule of international comity, as applied to contracts 
inter vivos and dispositions mortis causa, and as applied to 
foreign bankrupt laws, and to foreign voluntary assignments 
for the benefit of creditors. The jus disponendi, or right to 
dispose of property by contracts inter vivos, has its origin in 
the law of nature, and is not the offspring of legislation. 
And where there is no statutory provision prohibiting or 
regulating the disposition of property by a particular kind 
of contract, such a disposition will be considered good and 
valid. By the Roman law, the power to make a testament 
belonged peculiarly and exclusively to citizens. A foreigner, 
therefore, could not use this power. In some States, the 
treasury appropriated the property of foreigners who died 
there ; hence arose their inability to make a testament; but 
this barbarous law no longer forms part of any legislation.

§ 23. From the same principle results the distinction 
made by the Courts of the United States between a foreign 
voluntary assignment for the benefit of creditors, and a 
foreign assignment in bankruptcy. The jus disponendi 
applies to the former, whereas an assignment under the 
bankrupt law is a proceeding in invitum; the one is a 
universal natural right applicable everywhere, while the 
other is a forcible disposition, having its origin in local 
law, and confined to the jurisdictional limits of the maker 
of the law. The Courts of Great Britain apply the rule of 
comity generally to the laws of bankruptcy as well as to 
voluntary assignments.

§ 24. Public and private vessels on the high seas and out 
of the territorial limits of any other State, are subject to the 
jurisdiction of the State to which they belong. The ocean
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is common to all mankind, and may be successively used 
by all as they have occasion. But this jurisdiction is 
exclusive only so far as respects offences against its own 
municipal laws, and not as respects offences against the 
law of nations—such as piracy—which may be punished in 
the competent tribunal of any country where the offender 
may be found, or into which he may be carried, although 
committed on board a foreign vessel on the high seas.

§ 25. Where there are no express prohibitions, the ports Public 

of one State are considered as open to the public armed and and^riz 
commissioned vessels of every other nation with whom it is foreign 
at peace. Such ships are exempt from the jurisdiction of *,orts' 
the local tribunals and authorities, whether they enter the 
ports under an express permission, stipulated by treaty, or 
a permission implied from the absence of prohibition.
This exemption, which is termed “extra-territoriality,” 
extends not only to the belligerent ships of war, privateers, 
and the prizes of either, who seek a temporary refuge in 
neutral waters from the casualties of the sea and war, but 
also to prisoners of war on board any prize or public vessel 
of her captor. But whatever may be the nature and extent Forbes v. 
of this exemption of the vessels of one State, from the local Coehrane- 
jurisdiction in the ports of another, it is evident that this 
exemption, whether express or implied, can never be con
strued to justify acts of hostility committed by such vessel, 
her officers and crew, in violation of the law of nations,' 
against the security of the State in whose ports she is 
received, or to exclude the local tribunals and authorities 
from resorting to such measures of self-defence with regard 
to neutrality, enlistment, smuggling, quarantine, anchorage, - 
&c., as the security of the State may require. If prisoners 
of war be taken on shore, in a neutral port, they become 
subject to the local jurisdiction, or not, according as it may 
be agreed between the political authorities of the belligerent 
and the neutral Powers. Foreign troops stationed in, or 
passing through, the territory of another State, with whom 
the foreign State is in amity, are undoubtedly exempt from 
the civil and criminal jurisdiction of the place. But this ■

G
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right of passage is derived from an express and not an 
implied permission, which may be given with specifier! 
limitations.

Private § 26. Private vessels of one State entering the ports of 
foreign111 another, are not, in general, exempt from the local jurisdic- 
ports. tion, unless by express compact, and to the extent provided 

by such compact. But there are certain exceptions to this 
rule, which result from the right of asylum, based on the 
laws of humanity. A vessel driven by stress of weather, or 
carried by unlawful force, into a prohibited port, or into an 
open port, with prohibited articles on board, incurs no 
penalty or forfeiture in either case. The cases of blockade 
and carrying contraband are familiar examples of the prin
ciple. The comity of nations goes much farther than these 
cases of necessity, and allows a merchant vessel of one State 
coming into an open port of another, voluntarily, for the 
purposes of lawful trade, to bring with her, and keep over 
her, to a very considerable extent, the jurisdiction and 
authority of the laws of her own country, excluding, to this 
extent, by consequence, the jurisdiction of the local law. 
But for any unlawful acts done by her while thus lying in 
the port of another State, and for all contracts entered into 
while there, or, if her master or crew, while on board in 
such port, break the peace of the community, no exemption 
from the local laws can be claimed.

Summary § 27. It may be stated in general terms that the judicial 
judicial power of every sovereign State extends : 1st. To all civil 
powers of proceedings, in rent, relating to immovable or real property 
a State' within its territory; 2nd. To all civil proceedings, in rem,

‘ relating to movable or personal property within its territory; 
3rd. To all mixed actions, relating to real and personal 
property within its territory; 4th. To all its public and 
private vessels on the high seas, to its public vessels and 
their prizes in foreign ports, and, in certain cases, to its 
private vessels in foreign ports, and to its embassies; 5th. To 
all controversies respecting personal rights and contracts, 
or injuries to the person or property, when the person 
resides within the territory, wherever the cause of action



may have originated. In this class of controversies, the 
judicial power may or may not be exercised, according 
as is provided by municipal law. This general principle is 
entirely independent of the rule of the decision which is to 
govern the tribunal. With respect to criminal matters, the 
judicial power of the State extends, with certain qualifica
tions : 1st. To the punishment of all offences against its 
municipal laws, by whomsoever committed, within its terri
tory; 2nd. To the punishment of all such offences, by 
whomsoever committed, on board its public or private 
vessels on the high seas ; on board its public vessels, and, 
in some cases, on board its merchant vessels in foreign ports ; 
and possibly within its embassies; 3rd. To the punish
ment of all such offences by its own subjects, whereso
ever committed; 4th. To the punishment of piracy, and 
other offences against the law of nations, by whomsoever 
and wheresoever committed. Moreover, the criminal juris
diction of the Admiralty of England extends over British 
ships not only on the high seas, but also in foreign rivers 
below the bridges, where the tide ebbs and flows, and where 
great ships go, though at a spot where the municipal 
authorities of a foreign country might exercise concurrent 
jurisdiction, if invoked. And if a British subject commits 
any crime or offence on board any foreign ship to which he 
does not belong, any court in the British dominions which 
would have had cognisance of such crime or offence if 
committed on board a British ship within the limits of the 
ordinary jurisdiction of such court, shall have jurisdiction 
in the case (57 & 58 Viet. c. 60, s. 686).

§ 28. No sovereign State is bound, unless by special Extradi
compact, to deliver up persons, whether its own subjects or criminals, 
foreigners, charged with, or convicted of, crimes under the 
laws of another country, upon the demand of a foreign State 
or its officers. The extradition of persons charged with, or 
convicted of, criminal offences affecting the general peace 
and happiness of society, may be voluntarily made by any 
State, where there are no special compacts, as a matter of 
general convenience and comity. Some jurists have treated
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this question as a matter of strict right, but it it be a right 
at all, it is one of those imperfect rights which cannot be 
enforced, except by treaty. Treaties or conventions of 
extradition have been concluded between most civilised 
States. Great Britain has, inter alia, treaties with the 
following:—with Austria, 1873; Belgium, 1872, 1876, and 
1877; Brazil, 1872 and 1873; Burmah, 1867; Columbia, 
1889; Denmark, 1862 and 1873; Ecuador, 1880; France, 
1876 ; Germany, 1872; Guatemala, 1885; Hayti, 1874 ; 
Holland, 1874; Honduras, 1874; Italy, 1873; Luxemburg, 
1880; Mexico, 1889; Netherlands, 1881; Orange Free 
State, 1891; Russia, 1886; Salvador, 1881; Siam, 1869 ; 
Spain, 1878 and 1889 ; Sweden and Norway, 1873; Switzer
land, 1880; Tonga, 1879; Tunis, 1889; United States, 
1842 and 1889; Uruguay, 1884. The general Extradition 
Act of Great Britain was passed in 1870 (33 & 34 Yict. 
c. 52); by virtue of which criminals may be extradited 
for the following crimes. This list is to be construed 
according to the law existing in England or in a British 
possession, as the case may be, at the date of the alleged 
crime, whether by common law or by statute made before 
or after passing of this Act:—Murder, and attempt and 
conspiracy to murder; manslaughter; counterfeiting and 
altering money and uttering counterfeit or altered money; 
forgery, counterfeiting, and altering, and uttering what is 
forged or counterfeited or altered; embezzlement and 
larceny; obtaining money or goods by false pretences;. 
crimes by bankrupts against bankruptcy law; fraud by a 
bailee, banker, agent, factor, trustee, or director, or member, 
or public officer of any company made criminal by any 
Act for the time being in force; rape; abduction; child
stealing ; burglary and housebreaking; arson; robbery with 
violence; threats by letter or otherwise with intent to 
extort; piracy by law of nations; sinking or destroying a 
vessel at sea; or attempting or conspiring to do so; assaults 
on board a ship on the high seas with intent to destroy 
life or to do grievous bodily harm; revolt or conspiracy to 
revolt by two or more persons on board a ship on the high
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seas against the authority of the master. By an Act passed 
in 1873 (36 & 37 Viet. c. 60) “An Act to amend the Extra
dition Act, 1870,” the following crimes were included in the 
above list:—Kidnapping and false imprisonment; perjury 
and subornation of perjury, whether under common or 
statute law; any indictable offence under the 24 & 25 
Viet. cc. 96, 97, 98, 99, 100, or any Act amending or sub
stituted for any of the same respectively ; any indictable 
offence under the laws for the time being in force in relation 
to bankruptcy. When an arrangement has been made with 
a foreign State with respect to the surrender by such State 
of any fugitive criminals, her Majesty may, by order in 
Council, direct that the above Acts shall apply in the case 
of such foreign State, but a fugitive criminal shall not be 
surrendered if the offence in respect of which his surrender in Re 
is demanded be one of political character, or if he prove to Gastl0nu 

the satisfaction of the Court before whom he is brought that 
the requisition for his surrender has, in fact, been made 
with a view to try or punish him for an offence of a political 
character. A fugitive criminal is not to be surrendered to 
a foreign State unless provision is made by the law of that 
State, or by arrangement that the fugitive criminal shall 
not, until he has been restored, or had an opportunity of 
returning to her Majesty’s dominions, be detained or tried 
in that foreign State for any offence committed prior to his 
surrender other than the extradition crime proved by the 
facts on which the surrender is grounded. A fugitive 
criminal who has been accused of some offence within 
English jurisdiction, not being the offence for which his 
surrender is asked, or is undergoing sentence under any 
conviction in the United Kingdom, shall not be surrendered 
until after he has been discharged, whether by acquittal, or 
on expiration of his sentence, or otherwise.

§ 29. A criminal sentence, pronounced under the muni- Criminal 
cipal law of one State, can have no legal effect in another.sentences* 
If it be a conviction, it canuot be executed without the 
limits of the State in which it is pronounced; and if such 
conviction be attended with civil disqualifications in the
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country where pronounced, these disqualifications do not 
follow the offender into another independent State.

§ 30. The conclusiveness of foreign sentences and judg
ments, where they are drawn in question in the tribunals of 
another State, will depend upon the nature of the action 
and the usage of the different nations, and the special 
compacts between them. In personal actions, res adjudieata, 
in one country, can have, per se, no effect in another. The 
effect attached to a foreign judgment is different in different 
countries. In English and American courts a foreign judg
ment is prima facie evidence where the party claiming the 
benefit of it applies to have it enforced, and it lies on the 
defendant to impeach the justice of it or to show that it 
was irregularly obtained. An action on a foreign judgment 
in England has always been treated as an action of debt. 
In France, the operation of a foreign judgment is restrained 
within still narrower limits. In the United States of 
America, a judgment in one State has, in all the others, 
the conclusive effect of a domestic judgment. In most 
continental countries, foreign judgments are not treated as 
new causes of action, but are admitted to execution after 
a special proceeding for that purpose.

§ 31. Foreign judgments or sentences of a court of com
petent jurisdiction, proceeding in rem, such as the sen
tences of prize courts, are, except where impeachable for 
fraud, conclusive as to the proprietary interest in, or 
title to, the thing in question, wherever the same comes 
incidentally in controversy in the tribunals of another 
State.

§ 32. If a foreign Court exercises a jurisdiction which, 
according to the law of nations, its sovereign could not 
confer upon it, its sentence or judgment is not available 
in the Courts of any other State, and the Courts in which 
such judgment is brought in controversy will determine the 
question of jurisdiction for themselves, and the same may 
be said where sufficient notice has not been given to the 
defendant; but so far as its jurisdiction depends upon 
municipal law, or its proceedings are governed by municipal
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rules, it is the exclusive judge of its own jurisdiction and 
of the regularity of its own proceedings, and its decision on 
these points binds the world.

§ 33. As a general rule, Courts do not take judicial notice Proof of 
of the laws “of a foreign country, but they must be proved, ^sSn 
as facts. The Court, therefore, decides what is the proper 
evidence of such laws, and of their applicability to the case 
in hand. The general principle is, that the best proof shall 
be required which the nature of the case admits of. But to 
require such proof of the laws of a foreign State as its 
institutions and usages do not admit of, would be unjust 
and unreasonable. By the Act 24 & 25 Yict. c. 2, passed 
in 1861, if the British Government shall have entered into 
a Convention with the Government of any foreign State for 
the purpose of reciprocally ascertaining the laws of the 
other State, a British tribunal may remit to a foreign 
tribunal a case setting forth the facts and questions of law 
on which it desires the opinion of the foreign tribunals, 
and vice versa. This statute has hitherto been inoperative.
“ But foreign [unwritten laws, customs, and usages,” says 
Story, “may be proved, and indeed must ordinarily be' 
proved, by parol evidence.” The usual course is to make 
such proof by the testimony of competent witnesses, 
instructed in the law, under oath. Sometimes, certificates 
of persons in high authority have been allowed as evi
dence. These questions of evidence are determined by the 
municipal laws of the place where the foreign law is to be 
proved.

§ 34. The same may be said of the proof of contracts, Of con- 
instruments, and other acts made or done in one country j£stru-an 
and offered in evidence in another. In some cases, it is ments. 
sufficient to prove them in the manner and by the solemni
ties and proofs which are deemed sufficient by the law of 
the place where they are executed; and, in others, they are 
required to be proved according to the law of the place 
where the action or other judicial proceeding is instituted.
On this subject, the law and practice of different States 
differ.
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Of foreign §35. Foreign judgments are, as a general rule, to be
ments &o authenticated in the same manner as other instruments 

and documents executed in another country. The most 
usual mode of proof is by an exemplification under the 
great seal, but this is by no means the only one. The 
public seal of a foreign sovereign or State, affixed to a 
judgment, is generally the highest and most convenient 
evidence of its authority.

slavery. § 36. The slavery of the Middle Ages was not the result 
of sensuality, as among Mahometans, or of commerce, as in 
more modern times, but owed its origin to war. It is better 
known as villenage or praedial slavery, and prevailed in 
England, as in other European States. Some slaves were 
called villeins regardant; these were annexed to the land 
and passed with it whenever it changed owners. Others 
were called villeins in gross; these passed from master to 
master by sale and without regard to any land. In the result 
villenage fell into desuetude and disappeared; it was never 
abolished by law. The last case met with is that of Piggs v. 
Galey (Noy. 27) in the fifteenth year of James I. The 
celebrated Las Casas, in order to put an end to the sufferings 
of the Indians in America, obtained permission from the 
King of Spain to import negro slaves for service in the 
place of the Indians. The form of slavery thus commenced 
was for many years of very limited extent. The develop
ment of the resources of the New World led to its gradual 
increase, until a participation in its profits was sought with 
eagerness by most European nations, and the hideous 
system of slave-trade and slavery in the colonies soon ob
tained recognition in statutes and ordinances of the mother 
countries. In the reign of Queen Anne the sale of a negro 
abroad was effected in Cheapside. On motion in arrest of 
judgment for the debt, the Court of Queen’s Bench held 
that as soon as a negro comes to England he becomes free, 
and drew a distinction between a villein and a slave, viz. 
that the former might exist in England, but not the latter. 
In the reign of George III., the Lord Chancellor, in dis
missing a bill filed against a negro who was in England,
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decided, in contradiction to the historical fact of prsedial 
slavery or villenage in England, that “as soon as a man 
sets foot on English ground he is free.” And he added : “ A 
negro may maintain an action against his master for ill- 
usage, and may have an habeas corpus, if restrained of his 
liberty.” Nine years afterwards Lord Mansfield decided 
the now well-known case of Somersett v. Stewart. A negro 
having been bought in Virginia as a slave, was brought by 
his master, an inhabitant of Virginia, to England, and on 
refusing to return was sent by his master to Captain Knoles’s 
ship, where he was kept in irons, to be carried to Jamaica 
and sold as a slave. The Court of King’s Bench ordered 
him to be discharged and set at liberty. Lord Mansfield 
said: “ The return states that the slave departed and 
refused to serve, whereupon he was kept to be sold abroad. 
So high an act of dominion must be recognised by the law 
of the country where it is used. The power of a master 
over his slave has been extremely different in different 
countries. The state of slavery is of such a nature that it is 
incapable of being introduced on any reason, moral or 
political, but only by positive law, which preserves its force 
long after the reasons, occasions, and time itself from whence 
it was created, are erased from memory. It is so odious that 
nothing can be suffered to support it but positive law- 
Whatever inconveniences may follow from this decision, I 
cannot say this case is allowed or approved by the law of 
England, and therefore the black must be discharged.” 
This celebrated decision of Lord Mansfield indirectly 
contributed not a little to the downfall of the execrable 
slave-trade and colonial slavery. Since the beginning of 
this century Great Britain had introduced into several 
treaties, which she concluded, stipulations in favour of the 
abolition of this traffic, but it was not until the Treaty of 
Paris, May 30, 1814, that the philanthropic principles which 
she desired to cause to enter into the policy of the various 
Great Powers took a tangible form. The Congress of 
Vienna, 1815, of Aix-la-Chapelle, 1818, and of Verona, 
1822, practically adopted the principle of abolition. The
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Treaty of London, 1842, did the same. It has, however, 
been questioned whether, in the interest of the American 
colonies, it might not have been sufficient and wiser for 
the Powers to have limited themselves to regulating the 
traffic, correcting its inhumanity, and ameliorating the con
dition of the slaves. Great Britain abolished slavery in her 
colonies in 1833. Slavery was abolished in the United 
States in 1865. Notwithstanding the abolition of slavery 
by Great Britain and by the United States, it has been held 

; in the Courts of both Countries that the slave-trade is not 
against the law of nations, although it is against the 
municipal laws of their own and other countries. Moreover,, 
the same Courts hold that the slave-trade is not piracy, 
except where made so by the laws of individual nations, and 
then only as far as regards the subjects of that nation. By 
the General Act of the Berlin Conference, 1885, Great Britain, 
Germany, Austria, Belgium, Denmark, Spain, the United 
States (not yet ratified), France, Italy, the Netherlands, 
Portugal, Russia, Sweden and Norway, and Turkey declared 
(Art. IX.), “ Seeing that trading in slaves is forbidden in 
conformity with the principles of International Law as 
recognised by the Signatory Powers, and seeing also that 
the operations which by sea or land furnish slaves to trade, 
ought likewise to be regarded as forbidden, the Powers 
which do or shall exercise sovereign rights or influence in 
the territories forming the Conventional basin of the Congo, 
declare that these territories may not serve as a market or 
means of transit for the trade in slaves, of whatever race 
they may be. Each of the Powers binds itself to employ 
all the means at its disposal for putting an end to this trade, 
and for punishing those who engage in it.” Moreover, by 
the General Act of 1890 of the Brussels Conference, 
Germany, Austria, Belgium, Denmark, Spain, the Congo, 
the United States of America, France, Great Britain, Italy,. 
Netherlands, Persia, Portugal, Russia, Sweden, and Turkey 
declared the most effective means in their opinion for 
counteracting the slave-trade in the interior of Africa, con
certed measures to be taken in the places of origin of slavery



as well with regard to caravan-routes as to the land-trans
port of slaves, and passed international regulations con
cerning the use of the flag and supervision by cruisers, and 
the stopping of suspected vessels. This Act has been 
ratified by all the Signatory Powers, and came into force in 
1892.
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TEST STEPS IN INTERNATIONAL LAW.

CHAPTER VIII.

RIGHTS OP LEGATION AND TREATY.

§ 1. Another essential attribute of sovereignty is the right 
of legation and treaty. Legation consists in sending diplo
matic agents to other States, and in receiving such as are 
sent by them. This right of an independent sovereign State 
to send and receive diplomatic agents is regarded, in inter
national law, as a perfect one ; but the obligation to do so is 
deemed imperfect, for, strictly speaking, no State can be 
compelled either to send or receive such agents. Neverthe
less, usage and comity have established a sort of reciprocal 
duty in this respect.

§ 2. How far the rights of legation belong to a semi
sovereign or dependent State, must depend upon its relations 
to the superior with which it is connected or under whose 
protection it is placed. Its sovereignty not being complete, 
it may, or may not, be entitled to a right incident to 
sovereignty, according to the nature and circumstances of 
the case. Thus, by the constitution of the United States of 
America, every State is expressly forbidden from entering, 
without the consent of Congress, into any agreement or 
compact with another State, or with a foreign Power. On 
the other hand, the constitution of the former Germanic 
Confederation preserved the right of legation to the States 
composing the Union.

§ 3. Strictly speaking, every State has the exclusive right 
to determine in whom its sovereign authority is vested. 
Nevertheless, in case of a revolution or civil war, foreign 
States must, of necessity, judge for themselves whether they 
will continue their accustomed diplomatic relations with the
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former Government, or commence them with the revolu
tionary party. This is sometimes a question of great 
delicacy, and in order to avoid any positive decision of it, 
diplomatic intercourse is either entirely suspended until the 
final termination of the contest, or is partially kept up by 
means of diplomatic agents, of special and limited authority, 
who are not vested with full ministerial powers, nor entitled 
to diplomatic honours.

§ 4. Asa State is not under a perfect obligation to receive Refusal to 
diplomatic agents from another, it may refuse to receive particular 
any particular individual, either on the ground of personal person, 
character, or of the authority conferred upon him. Thus, in 
France, the nuncios of the Pope, when bearers of powers 
which were deemed incompatible with the constitution 
of that State, were refused; and, excepting the interval of 
the reign of James II., Great Britain has, since the reign of 
Queen Elizabeth, partly for political and partly for religious 
reasons, abandoned diplomatic relations with the Pope. Also 
a foreign diplomatic agent has sometimes been refused on 
the ground of personal character, or known hostility to the 
sovereign, or the State to which he is sent. A nation may 
refuse to receive one of its own citizens as the representa
tive of a foreign Power.

§ 5. Where the reception is refused, it is proper that Con- 
the motives or grounds of the refusal be alleged ; and where reception 
conditions are annexed, they must be expressed before or 
at the time of the reception, for, otherwise, the agent is 
entitled to claim the full rights and honours annexed to 
the office which he fills. There are no tacit or implied 
conditions in such receptions which can modify or limit the 
public character in which he is received, and with which 
he was accredited by the sovereign State which sent him.

§ 6. The question, with respect to what department of What de- 
the government belongs the right of sending and receiving maysend 
diplomatic agents, depends upon the municipal constitution and. 
of the State. In monarchical governments, this prerogative receive' 
usually resides in the sovereign ; in republics, it is gene
rally vested in the chief executive.
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§ 7. The right of a State to negotiate and contract public 
treaties with other nations is, like the right of legation, a 
necessary incident to its sovereignty. The power exists in 
full vigour in every State which has not parted with this 
portion of its natural sovereignty, or has not agreed to 
modify its exercise by some compact with other States. 
Sovereign and independent States are sometimes restricted 
in their power to make new treaties by the conditions 
of alliances already formed with others. Such limitation 
affects the exercise of the power of negotiating treaties, but 
is not regarded as a modification of the power itself.

§ 8. There are numerous instances where the well-estab
lished principles of international law have been violated, 
and many States, nominally sovereign and independent, are 
really mere dependencies of their more powerful neighbours. 
It should not, however, be forgotten that minor States, by 
accepting, as a matter of course, the arrangements made 
by the Great Powers of Europe, tacitly recognise that those 
Powers occupy a primacy, and superintending authority, 
over them.

§ 9. The right of semi-sovereign and dependent States to 
contract, by treaty, is, like their right of legation, to be 
determined by the nature of their connection with, or 
dependence on, others. A colony, or ordinary dependency, 
is a part of a State, but cannot itself be regarded as a 
distinct political organisation, possessing the essential 
attributes of a State; the mere fact of dependence, or of 
feudal vassalage and the payment of tribute, or of occasional 
obedience, or of habitual influence, does not destroy, although 
it may greatly impair, the sovereignty of the States so 
situated. A foreign Power, treating with a semi-sovereign, 
dependent, or confederated State, is bound to know how 
far such State is capable of contracting obligations by treaty. 
If it contract with a State incapable of entering into such 
engagements, the treaty is necessarily invalid.

§ 10. The treaty-making power of a State is determined 
by its own constitution, or fundamental law. In monarchical 
governments it is usually vested in the reigning sovereign,
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sometimes, however, subject to restrictions. In republics 
it is usually vested in the chief executive, either alone or 
conjointly with a council or senate. Military conventions, 
as will be shown hereafter, form a part of the commercia belli, 
and do not require the treaty-making power of the State, 
either for their negotiation or ratification.

§ 11. The question how far, under the positive law of Treaties 
nations, ratification by the State in whose name the treaty be
is made, by its duly authorised minister or diplomatic ratified, 
agent, furnished with full power, is essential to the validity 
of the treaty, was at one time the subject of much doubt 
and discussion. But it is now the settled usage to require 
such ratification, even where this pre-requisite is not re
served by the express terms of the treaty itself. The 
municipal constitution of the State determines in whom the 
power of ratification resides.

§ 12. Certain compacts relating to the pacific intercourse Exception 
of belligerents may be concluded, not in virtue of any^t^sceesg 
special authority vested by the State in its agents, but &c. 
in the exercise of a general implied power incidental to 
their official stations, such as the official acts of generals, 
and admirals suspending hostilities within the limits of their 
respective commands, cartels for the exchange of prisoners, 
special licenses to trade, &c. Such compacts do not, in 
general, require the ratification of the supreme power of the 
State.

§ 13. Sometimes compacts are made by officers without Sponsions, 
proper authority, or exceeding the limits of their authority.
Such compacts are called sponsions, or treaties sub spe rati, 
and must be confirmed by express or tacit ratification to 
make them binding. The former is given in positive terms 
and with the usual forms; the latter is implied, from the 
fact of acting under the agreement as if bound by its stipu
lations. Mere silence is not sufficient.

§ 14. The convention concluded at Closter-Seven, in Conven- 
1757, during the Seven Years’ War, between the Duke of ^ 
Cumberland, commander of the British forces in Hanover, Seven and 

and Marshal Kichelieu, commanding the French army, for Arish.
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a suspension of amis in the North of Germany, is one of 
the most remarkable treaties of this kind recorded in 
modern history. The same remark may be applied to the 
convention signed at El Arish, in 1800, for the evacuation 
of Egypt by the French army. The capitulation of Closter- 
Seven rendered Marshal Richelieu master of the States 
of the King of England in Germany, and of those of his 
allies, and gave him the facility of sending new succours 
to the Empress Queen and to the Elector of Saxony, as 
well as of attacking the King of Prussia in the Duchy of 
Magdeburg. But the King of England, in his quality of 
Elector of Hanover, refused to ratify the capitulation, which 
was thus annulled. The motives assigned for the refusal of 
the capitulations were:—1. That the army which had capitu
lated belonged to the Elector, and that it was resuming 
active service as the army of the King of Great Britain. 
2. That the capitulation had been concluded without 
powers, as well on the part of the Duke of Cumberland 
as of the Marshal Richelieu. The refusal of the British 
Admiral, Lord Keith, to recognise the convention of El 
Arish, already in part executed by France, was placed on 
the orders of his Government, forbidding him to consent 
to any capitulation with the French army, except on their 
laying down their arms and becoming prisoners of war, and 
delivering up their ships in Alexandria.

Legis- § 15. Sometimes the constitution of a State prohibits 
give^ffect makiag of engagements of a certain character without 
to treaties, the joint action of the legislative department of the govern

ment. This limitation, where not expressed in the funda
mental laws of the State, is sometimes necessarily implied 
in the distribution of powers to its constitutional authorities. 
Commercial treaties, for example, which have the effect 
of changing the existing laws of trade and navigation of 
the contracting parties, may require the sanction of the 
legislative power in each State for their execution. In such 
cases it is usual to stipulate in the treaty that it shall not 
be binding till the proper laws are passed for carrying it 
into effect.



§ 16. By the constitution of the United States, treaties trader the 
made and ratified by the President, with the advice and °?o“s 
consent of the Senate, are declared to be “ the supreme law United 
of the land, and it seems to be understood that Congress ®^a^es- 
is bound to redeem the national faith thus pledged, and to 
pass the laws necessary to carry their stipulations into 
effect; but the omission of Congress to pass the necessary 
Acts for carrying a treaty into effect would be no answer 
to a foreign government for the non-fulfilment of treaty 
stipulations.

§ 17. How far auxiliary legislation maybe necessary to How far a 
carry into effect the stipulations of treaties must depend, in operates 
a measure, upon the particular constitution of each State. Pf°prio 
The doctrine of the British constitution, as stated by V1S°re- 
Blackstone, is that, “ whatever contracts the king engages 
in, no other power in the kingdom can legally delay, resist, 
or annul.” Nevertheless, the treaty binds nobody till its 
provisions are enacted by law, and a treaty cannot be 
pleaded in the Courts unless confirmed by an Act of Parlia
ment. In the United States the Constitution declares a 
treaty to be “ the supreme law of the land.” It is, therefore, 
regarded by their Courts as equivalent to an Act of Congress] 
wherever it operates proprio vigore, without the necessity 
of legislative provisions; and, as such, all concerned are 
bound to obey it, and, within their competence, to execute 
it. Any law conflicting with a treaty would be declared 
by their Courts as unconstitutional. But when the terms 
of the stipulation import a contract, and either of the 
parties engages to perform a particular act, the treaty 
addresses itself to the political, rather than the judicial, 
department of the Government, and the legislature must 
execute the contract before it can become a rule for the 
Court. To these compacts should be added “ Concordats.”
This term is only applied now to treaties between the Holy 
See and foreign Catholic Governments, concerning relations 
between the Catholic Church and the State; it determines 
the attributes or the rights of the one and of the other in 
matters which do not concern questions of faith—for these
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can never become the subjects of a compromise—but only 
questions of ecclesiastical discipline, the organisation of the 
clergy, the limits of dioceses, and the nomination to epis
copal sees. In a concordat the Pope stipulates as sovereign 
pontiff, as chief of Catholicity, and not as a temporal prince. 
The treaties in which he formerly took part in the latter 
quality, and which had exclusively a political character and 
end, are to be considered and treated like those which are 
concluded between State and State. They must not, there
fore, be confused with concordats. Treaties made with 
non-Catholic States are called conventions—not concor
dats. #

Real and § 18. General compacts between nations have been vari- 
treattes1 ously divided by text-writers. One of the most important 

of these divisions is into personal and real treaties; the 
first including only treaties of mere personal alliance, such 
as are expressly made with a view to the person of the 
reigning sovereign or his family, and the latter relating 
only to the things of which they treat, without any depend
ence on the person of the contracting parties. The first 
bind the State during the existence of the persons referred 
to, or their public connection with the State, but expire 
with the natural life or public authority of those who con
tract them, while the latter bind the contracting parties 
independently of any change in the constitution or rulers of 
the State.

other § 19. There are numerous other divisions of treaties which
divisions, have been made with respect to their object or general 

character, as equal and unequal treaties; treaties of 
guarantee and surety; treaties of confederation .and associa
tion ; treaties of alliance and of succour and subsidy ; treaties 
of cession, of boundaries, of friendship, of commerce, of arbi

tration, &c.
Equal and § 20. Treaties are sometimes divided by publicists into 
unequal equal and unequal. Equal treaties are where the contracting 

parties promise the same or equivalent things ; and unequal 
treaties are where the things promised are neither the 
same nor equitably proportioned. These different classes
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of engagements are sometimes spoken of as Ulateral and 
unilateral. The latter, however, are more properly applied 
to treaties where promises are made by only one party, 
without any corresponding engagements, either equal or 
unequal, by the other.

§21. Treaties of guarantee, and of surety, are engage- Of gua- 
ments by which a State promises to aid another against rsnttee and 
any interruption of certain specified rights, such as boun- ^ y’ 
daries, territory, constitution or form of government, &c.
By the Treaty of 1713 (“the treaty of guarantee of the 
PrQtestant succession and of the Dutch barrier ”) the Pro
testant succession to the throne of England is guaranteed 
by Austria, France, Holland, and Spain. By the Treaty of 
1832 between Bavaria, France, Great Britain, and Russia, 
the monarchy and independence of Greece were guaranteed.
By the Treaty of 1839 between Austria, Belgium, France,
Great Britain, Holland, Prussia, and Russia, the independ
ence and perpetual neutrality of Belgium were guaranteed.
A distinction is made between guarantee and surety; 
where the matter relates to things to be done by the 
party for whom the obligation is contracted, the. surety 
is bound to make good the promise in default of the prin
cipal, while the guarantor is only obliged to use his best 
endeavours to obtain its performance from the principal 
himself.

§ 22. Treaties of confederation, and treaties of association, Of con- 
not only differ from treaties of general alliance, but are to federation 
be distinguished from each other. Treaties of confederation c?ation°' 
are usually made for the purpose of forming a union, more 
or less close, in reference to certain specified objects with 
respect to internal or external matters ; as, for instance, the 
Zollverein, the German custom-house confederation, and the 
American colonial confederation. Treaties of association 
are usually made for the purpose of war, two or more States 
associating themselves together for the purpose of carrying 
on joint operations against a common enemy.

§ 23. Treaties of alliance have been subdivided into Treaties of 
different classes, such as treaties of real and personal alliance; aUiance-
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of equal and unequal alliance; of general and special 
alliance; of defensive and offensive alliance, &c. _

§ 24. Among the .ancient nations treaties were sometimes 
entered into, by which the parties simply stipulated to 
remain friends, and to observe towards each other those 
specific relations which international law now imposes upon 
all, without the formality of formal engagements, such as 
the obligations to render justice, to accord satisfaction for 
injuries, &c. These were called treaties of amity or friend
ship. But, in modern times, this term is usually applied to 
treaties of recognition, which have for their object the admis
sion of a new body politic into the family of nations, or the 
recognition of a new title assumed by a State, or its ruler, 
already recognised as sovereign and independent.

§ 25. Treaties of commerce are those which regulate the 
conditions of reciprocal trade, and define and secure the 
imperfect rights and duties of commercial intercourse. 
Such as the Convention entered into in 1878 (by virtue 
of Article 18 of the Treaty of Berne, 1874), by the prin
cipal civilised States, under the title of “ Universal Postal 
Union,” for the reciprocal exchange of correspondence by 
post. Also, the Declarations entered into since 1877 
between Great Britain and some other countries, whereby 
the subjects of those Powers have in the dominions of the 
other the same rights as belong to native subjects with 
regard to “Trade Marks.” Also the agreements between 
certain States and Great Britain with regard to mutual 
assistance in the case of deserters from merchant ships; 
and the agreements between Great Britain and certain 
countries with regard to mutual arrangements for the relief 
of distressed seamen of those countries. Also the inter
national regulations “ for preventing collisions at sea ” 
which were in 1880 agreed to by, and declared applicable 
to, the ships of Austria, Belgium, Brazil, Chili, Cochin, 
Denmark, Ecuador, France, Germany, Greece, the Hawaiian 
Islands, Hayti, Italy, Japan, Kattayawar, Khelat, Kutch, the 
Netherlands, Muscat, Norway, Portugal, Russia, Spain, 
Sweden, Travancore, Turkey, the United States of America,

100 FIRST STEPS IN INTERNATIONAL LAW.



BIGHTS OF LEGATION AND TREATY. 101

and Zanzibar. An international telegraphic convention was 
entered into at St. Petersburg, July 10-22, 1875, between 
Austria, Belgium, France, Germany, Greece, Italy, Nether
lands, Persia, Portugal, Russia, Sweden and Norway, 
Switzerland, and Turkey. This Convention has been 
acceded to by Great Britain. Also the Convention of 1887 
between Great Britain, Germany, Belgium, Spain, France,
Hayti, Italy, Switzerland, and Tunis, for the protection of 
the rights of authors over their literary and artistic works.
There is power to admit other countries to this Union.

§26. “As all nations,” says Vattel, “are interested in Violation 
maintaining the faith of treaties, and causing it to be every- faith 0f 
where regarded as sacred and inviolable, so likewise they treaties, 
are justified in forming a confederacy for the purpose of 
repressing him who disregards it.” The foregoing remarks 
of Vattel are not sustained by later authorities. One who 
openly violates the obligations of a treaty will incur the 
disgrace of infamy and the reproach of mankind, but, so far 
as penal consequences are concerned, it is only the injured 
party who is justified in resorting to open and solemn war 
for the purpose of inflicting punishment.

§ 27. The use of an oath in treaties does not constitute Use of an 
a new obligation, nor does it strengthen the obligation severation 
already contracted. The most that could ever be said ofintreaties* 
it was, that it gave some additional solemnity to the act, 
and imposed a personal obligation upon the sovereign who 
took the oath, or gave commission to another to swear for 
him. It could neither give validity to an invalid treaty, 
nor a pre-eminence to one treaty above another. The 
custom, once generally received, of swearing to treaties, has 
now entirely passed away. The most modern example of 
the use of the oath was in the alliance between France and 
Switzerland, 1777. Asseverations are sometimes used in 
engagements or treaties between sovereigns: such as, we 
promise in the most saered manner; with good faith; 
solemnly; irrevocably ; and pledge our royal word, &c. These 
are now regarded as mere forms of expression. The words 
add nothing to the obligation of the treaty.
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§ 28. Martens says that, in order to make a treaty obliigt,- 
tory, the following five things are necessarily supposed: 
1st. That the parties have power to contract. In otther 
words, that the person or authority making the treaty,, cr 
ratifying it, had full power for that purpose. 2nd. T'hat 
they have consented. The form of such consent is entirely 
unimportant, provided it is fully and clearly declared. 3rd. 
That they have consented freely. The consent must hiave 
been a voluntary act of the contracting party. The plea of 
fear, however, cannot be opposed to the validity of treaties 
between nation and nation, except, at most, in cases whiere 
the injustice of the violence employed is so manifest as not 
to leave the least doubt. 4th. That the consent is mutiual. 
5th. That the execution is possible.

§ 29. The Popes are alleged to have claimed at one tiime 
the authority to absolve sovereigns from their engagememts, 

[or to annul the obligations of treaties, under whatsoe ver 
solemnities they might be contracted. Vattel mentionis a 
number of instances where, he says, they have undertaken 
to break the treaties of sovereigns, “to unloose a con
tracting power from his engagements, and to absolve him 
from the oaths by which he had confirmed them; ” and he 
adds, “Who does not see that these daring acts of the 
Popes, which were formerly very frequent, were violations 
of the law of nations, and directly tended to destroy all the 
bands that could unite mankind, and to sap the foundations 
of their tranquillity, and to render the Pope sole arbiter of 
their affairs ? ” The conduct of the Popes in the Middle 
Ages has ever been a fruitful source of denunciation by 
writers who have not troubled themselves to penetrate below 
the surface of the subject. They have arraigned these 
Popes before the tribunal of the nineteenth, or other century 
in which they wrote, and have then passed upon them a 
verdict of condemnation which was neither consistent nor 
just. There are two distinct orders in the government of 
mankind, viz.: the spiritual and the temporal. Each is 
independent in its own sphere, and neither can possibly 
interfere with the other. In mixed questions alone will
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difficulties really arise. In these there are countless points 
of contact, where the boundary lines become indistinct or 
intersect, and on such occasions the two authorities arrive 
at a satisfactory arrangement by a concordat or convention.
To judge of the acts of the Papacy in the Middle Ages 
apart from the peculiar circumstances of its position, is an 
injustice. The governing power of a State was not then 
regarded as a blind force, directed by the will of an irre
sponsible ruler, but as a moral entity existing in the moral 
order, and when it left that moral order and became illegiti
mate and tyrannical its raison d'etre was gone, and it de
served to perish. The deposing power, and the interference 
with oaths and contracts, cannot, therefore, be measured by 
modern principles, but must be viewed through the mirror 
of belief of the society then existing. It is a principle of 
natural law that oaths and contracts (however solemn they 
may be) which are against the rights of a third party, are 
in themselves on that very account null and void, and the 
Popes as heads of Christendom have so declared it. Again, 
the Popes as feudal lords could disown contracts made by 
their own vassals which they had no right to make ; but it 
is evident that in no case whatever could any Pope undo a 
just contract which was in itself valid.

§ 30. The faith of treaties does not always afford a Guaran- 
sufficient assurance that they will be punctually observed, securities, 
therefore mankind have sought for securities against perfidy.
A guarantee is one of those means. When those who make 
a treaty are not perfectly easy with respect to its ob
servance, they require the guarantee of some powerful 
sovereign. The party who guarantees promises to maintain 
the conditions of the treaty and to cause it to be observed. 
Sometimes one of the contracting parties puts some of its 
property into the hands of another, for the security of its 
engagements. Movable property thus remitted is called 
pledge; towns and provinces are given in pawn or mort
gaged ; and if the revenues are ceded for the interest of the 
debt, it is called antichresis (the right of reaping the fruit).
But the party giving the security is no more excusable for
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neglecting to perform his engagements than if no securities 
had been given.

§ 31. Treaties may be dissolved, or their stipulations may 
terminate in various ways. Some expire by their own 
limitation, while others are terminated by war between the 
contracting parties; some are permanent in their nature, 
and although their operation may be suspended during war, 
they revive on the return of peace, unless expressly abro
gated or altered by a new compact; while others, again, 
have reference to both peace and war, or exclusively to a 
state of war, and consequently continue in force, notwith
standing an entire interruption of pacific relations between 
the contracting parties. Thus, treaties made for a fixed 
period of time, or for a specified object, expire on the ter
mination of the time designated, or the accomplishment of 
the object specified.

§ 32. But the obligations of treaties, even where some of 
their stipulations are, in their terms, perpetual, expire in 
case either of the contracting parties loses its existence as 
an independent State, or in case its internal constitution is 
so changed as to render the treaty inapplicable to the new 
condition of things.

§ 33. A distinction must be made between obligations and 
debts already incurred and those which would be incurred 
if the treaty had not been terminated before its time by 
such a change in the circumstances of one of the contracting 
parties as to render it inapplicable. A change of condition, 
as the partial loss of its sovereignty and independence, will 
not, in general, release such a State from obligations already 
incurred, although it may prevent any new ones from occur
ring out of the same instrument, the stipulations of which 
are no longer applicable or obligatory.

§ 34. “ Treaties of every kind,” says Kent, “ are to receive 
a fair and liberal interpretation, according to the intention 
of the contracting parties, and to be kept with the most 
scrupulous good faith. Their meaning is to be ascertained 
by the same rules of construction and course of reasoning 
which we apply to the interpretation of private contracts.”
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The same general rule is laid down by Wheaton, but he 
adds : “ Such is the inevitable imperfection and ambiguity 
of all human language, that the mere words alone of any 
writing, literally expounded, will go a very little way 
toward explaining the meaning. Certain technical rules of 
interpretation have, therefore, been adopted by writers on 
ethics and public law, to explain the meaning of international 
compacts, in cases of doubt.5’

§ 35. Grotius has devoted an entire chapter to the inter- Rules of 
pretation of difficult and ambiguous terms. He sets out Grotms* 
with the saying of Cicero, that, “ when you promise, we 
must consider rather what you mean than what you say.”
His distinctions are particularly commented on by Vattel.

§ 36. Vattel lays down several maxims for the interpre- Vattei’s 
tation of treaties, which may be briefly stated as follows: rules' 
1st. It is not allowable to interpret what has no need of in
terpretation, for when a treaty is conceived in clear and 
precise terms, and the sense is manifest, and leads to no 
absurdity, there can be no reason for refusing the sense 
which is naturally presented and manifest. To go elsewhere 
in search of conjectures, is to endeavour to elude it. 2nd.
If he who could, and ought to have explained himself 
clearly, has not done so, he cannot be allowed to introduce 
subsequent restrictions for his own benefit. Pactionem 
ohscuram Us nocere, in quorum fuit potestate legem assertius 
eonscribere. 3rd. Neither of the contracting powers is 
allowed to interpret the treaty at his own pleasure. 4th.
As the party which made the promise ought to have known 
his intention, what he has sufficiently declared must be 
taken for true against him. 5th. The interpretation should 
be made according to the rules established for determining 
the sense in which the parties naturally understood it when 
the treaty was entered into. He next proceeds to lay down 
the following particular rules on which the interpretation 
ought to be formed, in order to be just and right: 1st. We 
must seek to discover the thoughts of the parties who drew 
up the treaty, and interpret it accordingly. Thus, we must 
give to a disposition the full extent properly implied in the
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terms, if such appears to have been the intention of the 
parties ; but its signification should be restrained, if it is 
probable that the parties at the time so understood it. 
2nd. No mental reservations can be admitted. 3rd. Common 
expressions and terms are to be taken according to common 
custom. 4th. Technical terms, or terms proper to the arts 
and sciences, are generally to be interpreted according to 
the definition given to them by persons versed in such art 
or science. 5th. We should give to equivocal expressions 
the sense most suitable to the subject or matter to which 
they relate. 6th. The same term is not necessarily to be 
taken in the same sense wherever it appears in the same 
instrument. 7th. Every interpretation that leads to an 
absurdity should be rejected. 8th. An interpretation that 
would render a treaty null and without effect should be 
rejected. 9th. Vague and obscure expressions should be 
interpreted in such a manner as to agree with the terms 
which are clear and without ambiguity. 10th. The whole 
treaty must be considered together, and an interpretation 
given to each particular expression so as to agree with the 
tenor of the whole instrument. 11th. The words of a party 
should be construed in accordance with the general reasons 
and motives of the agreement. 12th. The interpretation 
may be restrictive or extensive, according to the reasons 
and probable intention of the contracting parties.

§ 37. The famous Clayton-Bulwer Treaty is a good 
illustration of the necessity of the first of the foregoing 
maxims. In 1848 Great Britain claimed to exercise a pro
tectorate over the Mosquito Indians and to exercise dominion 
over their soil. But the claim was not admitted by the 
United States. Eventually the two Governments agreed to 
enter into the Olay ton-Bulwer Treaty fora joint protectorate 
over a canal proposed to be made through the Mosquito 
territory. At the time of the execution of this treaty the 
British Government claimed dominion over (1) Bay Islands, 
including the island of Buatan, and other islands on the 
ocean adjoining Honduras; (2) the Mosquito coast; and 
(3) the Belize, or British Honduras. The United States
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alleged that the British Government continued after the 
execution of the treaty to exercise the above dominion in 
defiance of the renunciation contained in the first article of 
the treaty, whereas in fact Great Britain was merely exer
cising a protectorate over the Mosquito Indians, which she 
had exercised prior to the execution of the treaty, and 
which she insisted on continuing to exercise, on the ground 
that the possibility of such a protectorate was clearly recog
nised, although limited and restricted by the treaty. The 
dispute was at length settled in 1860 by mutual concessions.

§ 38. B-utherforth has discussed this subject with ability. Rules of 
A promise, he says, gives us a right to whatever the promisor 
designed or intended to make ours. But his design or 
intention, if it be considered merely as an act of his mind, 
cannot be known to any one besides himself. When, there
fore, we speak of his design or intention as the measure of 
our claim, we must necessarily be understood to mean the 
design or intention which he has made known or expressed 
by some outward mark; because a design or intention, 
which does not appear, can have no more effect, or can no 
more produce a claim, than a design or intention which 
does not exist. Hence, the way to ascertain our claims, as 
they arise from promises or contracts, is to collect the 
meaning and intention of the promisor or contractor, from 
some outward signs or marks. The collecting of a man’s 
intention from such signs or marks is called interpretation.

§ 39. Paley says: “ Where the terms of promise admit Paleyon 
of more senses than one, the promise is to be performed in promises* 
that sense in which the promisor apprehended at the time 
that the promisee received it. It is not the sense in which 
the promisee actually received the promise; for, according 
to that rule, you might be drawn into engagements which 
you never designed to undertake. It must, therefore, be 
the sense in which the promisor believed that the promisee 
accepted the promise. This will not differ from the actual 
intention of the promisor, where the promise is given with
out collusion or reserve. Zemures promised the garrison 
of Sebastia that, if they would surrender, no blood should
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be shed. The garrison surrendered,—and Zemures buried 
them all alive. Now, Zemures fulfilled the promise in one 
sense, and in the sense, too, in which he intended at the 
time; but not in the sense in which the garrison of Sebastia 
actually received it, nor in the sense in which Zemures him
self knew that the garrison received it; which last was the sense 
in which he was, in conscience, bound to have performed it.” 

Objections § 40. The best modern writers on interpretation have 
arbitrary c°nfine(i themselves to stating the general principles which 
formulae, are to guide us in ascertaining the true meaning of a treaty, 

law or contract, avoiding all metaphysical distinctions, 
minute subdivision of terms, and the use of arbitrary 
formulae. Savigny regards the civil law rules of interpreta
tion—which are substantially those of Domat—as affording 
little aid beyond that which an intelligent and dispassionate 
consideration of each particular case would furnish. Sedg
wick thinks it “ as vain to attempt to frame positive and 
fixed rules of interpretation as to endeavour, in the same 
way, to define the mode by which the mind shall draw 
conclusions from testimony.”

impor- § 41. But while we fully agree with Savigny and 
welled Sedgwick, that metaphysical classifications, minute sub- 
tabiished divisions, and arbitrary formulae, are not calculated to 
principles. £ac^jta^e ^ interpretation and construction of laws, it 

must not be inferred that all rules established for that 
purpose should be rejected. On the contrary, general rules,, 
which restrain from latitudinarian construction, and from 
extravagant and false interpretation, have received the 
approval of the most learned jurists and most distinguished 
publicists of all ages. Indeed, the very necessity and im
portance of such rules, for the interpretation of constitutional 
and statutory laws, have led some authors into the extrava
gant nomenclature and minute classification which are here 
objected to. Sedgwick, notwithstanding his objection to 
rules, very justly remarks that “ there must be some general 
principles to control ” the construction and interpretation 
of laws, the subject being too important “ to be left to the 
mere arbitrary discretion of the judiciary.”
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CHAPTER IX.

TKEATIES OF PEACE.

§ 1. It has been laid down as “ an unquestionable proposi- Peace 

tion of international law that there is a legal as well as a and object 
moral necessity that, with the ceasing of the causes which of war* 
justified the inception of the war, the war itself should 
cease.” Vattel enforces the obligation to seek peace as the 
end of war, and argues that no matter how just the war 
may have been at the commencement, it must not be con
tinued beyond its lawful object, which is to procure justice 
and safety, and the moment an equitable compromise can 
be procured it should cease.

§ 2. The power to declare war does not necessarily include Powers to 
that of making a treaty of peace. These two powers are p^e 
intimately connected, and the latter would seem naturally may be 
to follow the former. They are, therefore, generally, though distmctM 
not always, associated together.

§ 3. In Great Britain the treaty-making power, as a in Great 
branch of the prerogative of the crown, has, in theory, fndthe 
no limits; but in the practical administration of the con- United 
stitution this power is limited by the general controlling States' 
authority of parliament, which body can compel the crown 
to make peace by withholding the supplies necessary for 
carrying on the war, and its approbation is necessary to 
carry into effect a treaty by which the existing territorial 
arrangements of the empire are altered. By the constitu
tion of the United States of America, the president has the 
exclusive power of making treaties of peace, which, when 
ratified with the advice and consent of the senate, become 
the supreme law of the land, and have the effect of repealing
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all other laws of congress, or of the States, which stand 
in the way of their stipulations.

§ 4. A question much discussed in former times was 
whether a prisoner of war can make a treaty of peace. A 
captive sovereign may negotiate a peace, and promise what 
personally depends on him; hut the treaty does not become 
obligatory on the nation till ratified by it, or by the 
sovereign himself after his release.

§ 5. The general authority to make treaties of peace 
necessarily implies the power to stipulate the conditions 
of peace; and among these may properly be involved the 
cession of the territory and other property of the State, as 
well as the right of sovereignty o? jus eminens over private 
property. “If,” says Wheaton, “there be no limitation 
expressed in the fundamental laws of a State, or necessarily 
implied from the distribution of its constitutional authorities 
on the treaty-making power in this respect, it necessarily 
extends to the alienation of public and private property, 
when deemed necessary for the national safety or policy.”

§ 6. With respect to the duty of the State to make com
pensation to individuals, and the limits to that duty, the 
remarks of Wheaton are peculiarly appropriate and just. 
“ The duty,” he says, “ of making compensation to indi
viduals, whose private property is sacrificed to the general 
welfare, is inculcated by private jurists, as correlative to 
the sovereign right of alienating those things which are 
included in the eminent domain; but this duty must have 
its limits. No Government can be supposed to be able, 
consistently with the welfare of the whole community, 
to assume the burden of losses produced by conquest, or 
the violent dismemberment of the State. Where, then, the 
cession of territory is the result of coercion and conquest, 
forming a case of imperious necessity beyond the power 
of the State to control, it does not impose any obligation 
upon the Government to indemnify those who may suffer 
a loss of property by the cession.”

§ 7. “The principal party,” says Vattel, “in whose name 
the war was made, cannot justly make peace, without
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including his allies/’ The same author remarks that States 
which have been associated in a war, or have directly taken 
part in it, are respectively to make their treaty of peace 
each for itself; but that the alliance obliges them to retreat 
in concert.

§ 8. Every treaty of peace, according to Vattel, is nothing General 
more than a compromise. Were strict and rigid justice to ©f^treaty 
be insisted on, it would be impossible ever to make a treaty of peace, 
of peace. Not only the character of the original cause of 
the war would have to be determined, in order to settle the 
question as to which of the belligerents was in the wrong, 
but also all of the operations of the war itself, and the 
expenses incurred and damages suffered by each party.
This would be impossible; no other expedient, therefore, 
remains but to compromise all the claims and grievances 
on both sides, by a convention as fair and equitable as 
circumstances will admit of, all parties agreeing upon what 
terms their several pretensions are to be regarded as with
drawn or extinguished. The peace of Westphalia was 
signed at Munster, October 24, 1648. It is a fundamental 
law of the Empire, and the basis of all subsequent treaties.
In order to satisfy the different Powers, the following impor
tant stipulations were found necessary, viz.:—That France 
should possess the sovereignty of the three bishoprics 
(Metz, Toul, and Verdun), the city of Pignerol-Breisac 
and its dependencies, the territory of Suntgau, the land- 
graviates of Upper and Lower Alsace, and the right to 
keep a garrison in Philipsburg; that to Sweden should be 
granted, besides five millions of crowns, the archbishopric 
of Bremen and the bishopric of Verden secularised, Upper 
Pomerania, Stettin, the isle of Biigen and the city of 
Wismar in the duchy of Mecklenburg, all to be holden as 
fiefs of the Empire with three votes at the Diet; that the 
Elector of Brandenburg should be reimbursed for the loss 
of Upper Pomerania by the cession of the bishopric of 
Magdeburg secularised, and by having the bishoprics of 
Halberstadt, Minden, and Camin declared secular prin
cipalities with four votes at the Diet; that the Duke of
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Mecklenburg, as an equivalent for Wismar, should have 
the bishoprics of Schwerin and Ratsburg erected in like 
manner into secular principalities; that the electoral dignity 
with the Upper Palatinate should remain with Maximilian, 
Duke of Bavaria, and his descendants as long as they 
should produce male issue; but that the Lower Palatinate 
should be restored to Charles Louis, in whose favour should 
be established an eighth electorate, to continue till the 
extinction of the House of Bavaria; all the other princes 
and States were re-established in the lands, rights, and 
prerogatives which they enjoyed before the troubles of 
Bohemia in 1618; the Republic of Switzerland was de
clared to be a sovereign State, exempt from the jurisdiction 
of the Empire; and the long-disputed succession of Cleves 
and Juliers with the restitution of Lorraine was referred to 
arbitration. The pacification of Passau was confirmed; it 
was further agreed that the Calvinists should enjoy the 
same privileges with the Lutherans; that the imperial 
chamber should consist of twenty-six Catholic members 
and twenty-four Protestant; that the Emperor should re
ceive six Protestants into his aulic council; that an equal 
number of Catholic and Protestant deputies should be 
chosen for the Diet, except when it should be convoked 
for the regulation of points that might concern one only 
of the two religions; that all the deputies should be Pro
testants if the objects of discussion should belong to their 
religion, and Catholics in the opposite case. The Peace 
of Utrecht was signed on March 31, 1713. The principal 
articles, as between France and England, were that Louis 
should abandon the Pretender, acknowledge the Queen’s 
title and the Protestant succession; should raze the forti
fications of Dunkirk, and should cede Newfoundland, Hud
son’s Bay, and St. Christopher’s. With regard to the 
general objects of the alliance, it was agreed that the 
kingdom of Naples, the duchy of Milan, and the Spanish 
Netherlands should be assigned to the Emperor; that the 
Duke of Savoy should possess Sicily with the title of king; 
that Sardinia should be assigned to the Elector of Bavaria,
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with the same title; that the States of Holland should 
receive Namur, Charleroy, Luxembourg, Ypres, and Nieu- 
port, in addition to their other possessions in Flanders, but 
should restore Lisle and its dependencies; and that the 
King of Prussia should exchange Orange, and the posses
sions belonging to that family in Franche-Comte, for Upper 
Gueldres. Great Britain was left in possession of Gibraltar 
and Minorca.

§ 9. It is the usual practice to introduce a leading article it implies 
in a treaty of peace declaring an amnesty or a perfect oblivion amnesty 
of what is past; but although the treaty should be silent on *
this subject, the amnesty is by the very nature of peace 
necessarily implied in it. A treaty of peace puts an end 
to all claims for indemnity for tortious acts committed 
during the war, under the authority of one Government 
against the citizens or subjects of another, unless they are 
specially provided for in its stipulations.

§ 10. But while a treaty of peace extinguishes the original New 
subject of the war, it does not prevent new complaints from f/o^same 
the same contested right. The grievances which originally cause, 
kindled the war are settled, but new grievances arising from 
the same right or claim, may form a new cause of war, 
equally just with the former.

§ 11. A treaty of peace does not extinguish claims un- claims 
connected with the cause of the war. Debts, existing prior uncon" 
to the war, and injuries committed prior to the war, but with 
which made no part of the reasons for undertaking it, remain the warf 
entire, and the remedies are revived.

§ 12. A treaty of peace leaves everything in the state in Principle 
which it finds it, unless there be some express stipulations 
to the contrary. The existing state of possession is main- detis. 
tained, except so far as altered by the terms of the treaty.
If nothing be said about the conquered country or places, 
they remain with the possessor, and his title cannot after
wards be called in question. The intervention of peace 
covers all defects of title, and vests a lawful possession in 
the purchaser, in the same manner as it quiets the title of 
the hostile, captor himself. This general rule is applied,

i
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without exception, to personal property or real, and is called 
the principle of uti possidetis.

§ 13. Treaties of peace are equally valid, whether made 
with the authorities which declared the war, or with a new 
ruling power or de facto Government. Other nations have 
no right to interfere with the domestic affairs of any par
ticular nation, or to judge of the title of the party in pos
session of the supreme authority. They are to look only 
to the fact of possession, and the power conferred upon such 
authorities, by the then existing plan of government, or 
fundamental law. Treaties of peace, made by the com
petent authorities of such Governments, are obligatory upon 
the whole nation, and, consequently, upon all succeeding 
Governments, whatever may be their character.

§ 14. A treaty of peace binds the contracting parties 
from the moment of its conclusion, unless otherwise provided 
in the treaty itself. Hence, all hostilities are to cease from 
the time that the belligerent powers are restored to the 
normal relations of peace, and no rights of war can be 
subsequently acquired, or (properly speaking) exercised by 
the parties to the treaty.

§ 15. Although a treaty of peace binds the Governments 
of the contracting powers from the moment of its conclusion 
(unless otherwise provided), so that no belligerent right can 
afterward be lawfully exercised, it does not affect the 
citizens or subjects of such powers so as to render them 
criminally responsible, and liable to punishment for acts 
of hostility, till they have actual or constructive knowledge 
of the peace.

§ 16. But while all agree that individuals are not 
criminally responsible for acts of hostility committed after 
the date of the peace, so long as they are ignorant of it, 
there seems to be a difference of opinion among publicists 
whether they are responsible civiliter in such cases. Grotius 
says they are not liable to answer in damages, but it is the 
duty of the Government to restore what has been captured 
and not destroyed. “ But the latter opinion seems to be,” 
says Wheaton, “ that wherever a capture takes place at sea.
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after the signature of the treaty of peace, mere ignorance 
of the fact will not protect the captor from civil responsi
bility in damages ; and that if he acted in good faith, his 
own Government must protect him and save him harmless.”
The case of the American ship “ Mentor,” which was taken 
and destroyed off Delaware Bay, by British ships of war, 
in 1783, after the cessation of hostilities, but before the 
fact had come to the knowledge of either of the parties, 
has given rise to much discussion. The opinion of Sir 
William Scott in that case forms the substance of the fore
going remarks of Wheaton.

§ 17. When the treaty of peace contains an express Construc- 
stipulation that hostilities are to cease in a given place at ^££1* 
a certain time, and a capture is made previous to the know- 
expiration of the period limited, but with a knowledge of^e.0* 
the peace on the part of the captor, it has been a question 
among writers on public war whether the captured property 
should be restored. “ The better and more reasonable 
opinion is,” says Kent, “that the capture would be null 
though made before the day limited, provided the captor 
was previously informed of the peace; for, as Emerigon 
observes, since constructive knowledge of the peace, after 
the time limited in different parts of the world, renders the 
oapture void, much more ought actual knowledge of the 
peace to produce that effect.” Wheaton coincides in this 
view, but remarks that it may be questionable whether 
anything short of an official notification from his own 
Government would be sufficient, in such case, to affect the 
captor with the legal consequences of actual knowledge.

§ 18. Another question has arisen with respect to the Recapture 

validity of a recapture of a prize, after peace, but without treaty of 
a knowledge of it, and before the prize had been carried peaoe, 
infra prfcsidia, and condemned. In the case of a British 
vessel captured by an American privateer during the war, 
and recaptured while at sea by a British ship of war, after 
the peace of the treaty of Ghent in 1814, but in ignorance 
of it, it was decided in a British Vice-Admiralty Court that 
the possession of the vessel by the American privateer was
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a lawful possession, and that the British cruiser could not, 
after the peace, lawfully use force to divest this lawful 
possession. The restoration of peace put an end, for the 
time limited, to all force, and then the general principle 
applied, that things acquired in war remain, as to title and 
possession, precisely as they stood when the peace took 
place.

in what § 19. Things stipulated to be restored by the treaty are 
th£^s10are be resf°re(l in the condition in which the treaty found 
to be them, unless there be an express stipulation to the contrary.

' A fortress or town is, therefore, to be restored as it was 
when taken, so far as it still remains in that condition when 
the peace is concluded. There is no obligation to repair 
a dismantled fortress, nor to restore the former condition 
of a territory which has been ravaged by the operations of 
war. On the other hand, to dismantle a fortification or to 
lay waste a country after the conclusion of peace, would 
be an act of perfidy. A conqueror, may, however, demolish 
new works constructed by himself, but not repairs made by 
him in old works which he himself had injured during 
the war.

Unpaid § 20. The principle of uti possidetis being the basis of 
contribu- evei7 treaty of peace, unless otherwise specially provided 
tions. in the treaty itself, it follows that the conqueror (the treaty 

being silent on this point) is entitled to all the contributions 
which he has collected, by the right of military occupation 
of the belligerent territory now surrendered; but not to 
those which he has levied but failed to collect. His rights 
over the inhabitants of such territory are military rights, 
and, consequently, terminate with the right of possession, 
i.e. with the treaty of peace which restores the conquest. 

Eevivai § 21. A treaty of peace may revive former treaties by 
treaties637 express stipulation, or, in certain cases, without any stipula

tion whatever. As a general rule, the obligations of treaties 
are dissipated by war, and they are regarded as extinguished 
and gone for ever, unless expressly revived by the treaty 
of peace. But this rule is by no means universal.

§ 22. “The breach of a treaty of peace,” says Vattel,
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consists in violating the engagements annexed to it, either Breach of 
by doing what it prohibits, or by not doing what it pre- peace7 ° 
scribes. Now, the engagements contracted by treaty may 
be violated in three different ways—by a conduct that is 
repugnant to the nature and essence of every treaty of 
peace in general—by proceedings which are incompatible 
with the particular nature of the treaty in question—or, 
finally, by the violation of any article expressly contained 
in it.”

§ 23. Affected delays in performing the conditions of a Delays,
treaty of peace, are equivalent to an express denial, and carrying
differ from it onlv bv the artifice with which he who ?r?aty. J J . . . . into effect.
practises them seeks to palliate his want of faith. But, if
a real impediment stands in the way, time must be allowed.
If the obstacle be utterly insurmountable, the other party
should accept an indemnification, if the case will admit
of it. But if no equivalent can be offered, the intervening
impossibility cancels the particular obligation.

§ 24. “ There is,” says Kent, “ a very material and War for 
important distinction made by the writers on public law, 0r for 
between a new war for some new cause, and a breach of a bfeach 
treaty of peace. In the former case the rights acquired 
by the treaty subsist, notwithstanding the new war; but 
in the latter case they are annulled by the breach of the 
treaty of peace on which they were founded. A new war 
may interrupt the exercise of the rights acquired by the 
former treaty, and, like other rights, they may be wrested 
from the party by the force of arms. But then they become 
newly acquired rights, and partake of the operation and 
result of the new war.”
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CHAPTER X.

RIGHTS AND DUTIES OF PUBLIC MINISTERS.

§ 1. There is no circumstance which marks more distinctly 
the progress of modern civilisation than the institution of 
permanent diplomatic missions between different States. 
The establishment of these permanent legations is generally 
dated from the peace of Westphalia, in 1648.

§ 2. The primitive law of nations made no distinction 
between the different classes of public ministers; but the 
increase in their number of duties, in modern times, has led 
to numerous distinctions in the name and rank of the 
different public agents, as well as in the rights which 
pertain to their respective offices.

§ 3. The modern classification, adopted by the Congress 
of Vienna in 1815, and by that of Aix-la-Chapelle in 1818, 
has, with little variation, been subsequently followed. The 
highest rank is given to those who represent the State; the 
second rank to envoys not; invested with the representative 
character, but who are sent for particular purposes; third, 
to ministers resident at a foreign Court, not for any 
specified object, but performing such duties as their sove
reign may direct; fourth* to ministers charged by their 
governments with certain diplomatic duties. There are, 
also, connected with every legation, certain secretaries, 
attaches, messengers, &c., to whom the usage of nations has 
given certain privileges and exemptions.

§ 4. Every public minister, in some measure, represents 
the State by whom he is sent, as an agent represents his 
constituent; but an ambassador is considered as peculiarly
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representing the honour of his principal, and, if the repre
sentative of a monarchical government, he has been regarded 
as entitled to the exact ceremonial of one representing the 
person of his sovereign. The terms ordinary and extra
ordinary are applied to designate the time of their intended 
residence and employment, whether for an indeterminate 
period, or only for a particular or extraordinary occasion.
Papal legates, or nuncios, at Catholic courts are usually 
ranked as ambassadors.

§ 5. Envoys not invested with the peculiar character Envoys, 
which is derived from representing the person of the sove
reign, come next. They represent their principal only in 
respect to the particular business committed to their charge 
at the court to which they are accredited. They are 
variously named, as envoys, envoys extraordinary, and 
ministers plenipotentiary, and internuncios of the Pope.
The States still actually represented at the Vatican are:
Austria and Hungary, Spain, France, and Portugal, who 
have each an ambassador at Rome; Bavaria, Belgium,
Bolivia, Brazil, Ecuador, Chili, Guatemala, Monaco, the 
Republic of Nicaragua, Peru, and the Republic of San 
Salvador, who maintain a minister plenipotentiary. Ger
many has retained a chancellor. Holland has no minister 
accredited to the Holy See, but an internuncio continues to 
reside at the Hague.

§ 6. In the third class are included ministers, ministers Ministers, 
resident, residents, and special ministers charged with a par- &c* 
ticular business, and accredited to sovereigns. The word 
resident formerly only related to the continuance of the 
minister’s stay, and it is frequent in history for ambassadors 
in ordinary to be styled only residents. But since the 
establishment of different orders of ministers, the name of 
resident has been limited to ministers of a third order, to 
the character of which general practice has annexed a lesser 
degree of regard. Lastly, a custom still more modern has 
erected a new kind of ministers, invested with the general 
quality of a sovereign’s mandatories, without any particular 
assignment of rank and character.
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§ 7. Charges d’affaires, near the courts of the monarchical 
Governments of Europe, are not accredited to the sovereigns, 
but to the ministers of foreign affairs. They are divided 
into two classes, according to the nature and object of their 
appointments, viz., charges d'affaires ad hoc, who are 
originally sent and accredited by their Governments in that 
capacity, and charges d'affaires per interim, who are sub
stituted in the place of the minister of their respective 
nations during his absence.

§ 8. The secretaries of embassy and legation are especially 
entitled, as official persons, to the privileges of the diplo
matic corps in respect to their exemption from local juris
diction. The ambassador’s secretary is one of his domestics; 
but the secretary of the embassy has his commission from 
the sovereign himself, and enjoys immunities independent 
of the ambassador.

§ 9. The attaches, and the wife and family of a minister, 
participate in the inviolability attached to his public 
character; these persons are so connected with him that 
they follow his fate.

§ 10. The practice of nations has also extended the 
inviolability of public ministers to the messengers and 
couriers sent with dispatches to or from the legations estab
lished in different countries. They are exempt from every 
species of visitation and search in passing through the 
territories of those powers with whom their own Government 
is in amity. For the purpose of giving effect to this 
exemption, they must be provided with passports from their 
own Government, attesting their official character; and, in 
case of dispatches sent by sea, the vessel, or aviso, must also 
be provided with a commission or pass. In time of war, a 
special agreement, by means of a cartel or flag of truce, with 
passports, not only from their own Government, but from its 
enemy, is necessary for the purpose of securing these dispatch 
vessels from interruption, as between the belligerent powers. 
But an ambassador, or other public minister resident in a 
neutral country, for the purpose of preserving the relations 
of peace and amity between the neutral State and his own
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Government, has a right freely to send his dispatches in a 
neutral vessel, which cannot lawfully he interrupted by the 
cruisers of a power at war with his own country.

§11. The domestics and servants of a minister also par- Domestics 

ticipate in the inviolability attached to his public character, savants. 
But as this exemption of persons of this class sometimes 
leads to difficulties with the local police, the municipal law 
of Great Britain and of some States require an official list 
of the domestic servants of foreign ministers to be communi
cated to the minister of foreign affairs, in order to entitle 
them to any of the privileges pertaining to them by virtue 
of their being dependents of a foreign embassy or legation.
It must be observed that the minister himself can afford no 
*e protection; ” it is the law which gives a public character to 
his family, domestics and servants. Hence, a mere appoint
ment by a minister of any person as a member of his house
hold is, in itself, no protection to such person. It must be 
shown that he is bond fide the officer or servant of such 
household. A domestic physician is not protected by an 
ambassador’s retainer; and, in 1641, Cuthbert Clapton was 
accused of being a “ Popish priest,” and was condemned to 
death, although he pleaded that he was interpreter to the 
Venetian ambassador.

§ 12. The act of sending a minister by the one, and of inviola
receiving him by the other, amounts to a tacit compact 
betweeen the two States, that he shall be subject only to 
the authority of his own Government. The inviolability of 
the minister is founded upon mutual utility, growing out of 
the necessity that such officers and agents should be entirely 
independent of the local authority, in order to properly fulfil 
the duties of their mission. Hence, the fiction of extra-terri
toriality has been invented, by which the minister, though 
actually in a foreign country, is considered still to remain 
within the territory of his own State. He continues subject 
to the laws of his own country, both with respect to his 
personal status, and his rights of property; and his children, 
though born in a foreign country, are considered as natives.

§ 13. As a consequence of the sacredness and inviolability
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of the person of a public minister, he is entitled to an entire 
exemption from the local jurisdiction, both civil and 
criminal. This exemption commences the moment he enters 
the territory of the State to which he is sent, and continues 
not only during the whole time of his residence, but until 
he leaves the country, or at least till he loses his official 
character, and the protection due to his office. The State 
to which he is accredited may at any time require him to 
leave, either before or after his recall by his own Govern
ment. Sometimes the period within which he must leave is 
designated in his letters of dismissal; and, at the termination 
of that period, the protection due to his office necessarily 
ceases. In 1708, in the reign of Queen Anne, an ambassador 
from Peter the Great, Czar of Muscovy, was arrested and 
taken out of his coach in London for a debt of fifty pounds 
which he bad there contracted. Instead of applying to be 
discharged upon his privilege, he gave bail to the action, 
and the next day complained to the Queen. The Czar 
resented this affront very highly, and demanded that the 
sheriff of Middlesex and all others concerned in the arrest 
should be punished with instant death. But the Queen, to 
the amazement of that despotic court, directed her secretary 
to inform him that she could inflict no punishment upon even 
the meanest of her subjects, unless warranted by the law of 
the land. To satisfy, however, the clamours of the foreign 
ministers (who made it a common cause), as well as to 
appease the wrath of Peter, a bill was brought into Parlia
ment and afterwards passed into a law to prevent and punish 
such insolence for the future. And with a copy of this Act,, 
elegantly engrossed and illuminated, accompanied by a 
letter from the Queen, an ambassador extraordinary was com
missioned to appear at Moscow, who declared that though 
her Majesty could not inflict such a punishment as was 
required, because of the defect in that particular of the 
established constitutions of her kingdom, yet she had caused 
a new Act to be passed to serve as a law for the future. The 
offenders at the request of the Czar were discharged from 
further prosecution. The important passages of the Act
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are as follows : 7 Anne, c. 12 :—Whereas several turbulent 
and disorderly persons, having in a most outrageous manner 
insulted the person of his Excellency Andrew Artemonowitz 
Mattuof, Ambassador Extraordinary of his Czarish Majesty, 
Emperor of Great Russia, her Majesty’s good friend and 
ally, by arresting him and taking him by violence out of 
his coach in the public street and detaining him in custody 
for several hours, in contempt to the protection granted by 
her Majesty, contrary to the law of nations and in prejudice 
of the rights and privileges w'hich ambassadors and other 
public ministers authorised and received as such have at all 
times been thereby possessed of, and ought to be kept sacred 
and inviolable, be it therefore declared that all processes 
commenced against the said ambassador by any person are 
utterly null and void. S. 3: And to prevent the like insolences 
for the future, all processes that shall at any time hereafter 
be sued forth, whereby the person of any public minister of 
any foreign prince or State received as such by her Majesty, 
o,r the servant of any such public minister, may be arrested, 
or his goods seized, shall be deemed to be utterly null and 
void. S. 4: And in case any person shall presume to prosecute 
any such process, such person being thereof convicted before 
the Lord Chancellor or Lord Keeper of the Great Seal of 
Great Britain, the Chief Justice of the Court of Queen’s 
Bench, the Chief Justice of the Court of Common Pleas for 
the time being, or any two of them, shall be deemed a 
violator of the laws of nations and disturber of the public 
repose, and shall suffer such punishment as the said Lord 
Chancellor, Lord Keeper, and the said Chief Justices, or 
any two of them, shall judge fit to be inflicted. S. 5 : Pro
vided that no merchant or other trader, within the descrip
tion of any of the statutes against bankrupts, who hath 
or shall put himself into the service of any such ambas
sador or public minister, shall have or take any manner 
of benefit by this Act, and that no persons shall be pro
ceeded against as having arrested the servant of a public 
minister by virtue of this Act, unless the name of such 
servant be first registered in the office of one of the principal
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Secretaries of State. It should be observed that this Act is 
only declaratory of the Common law of England, of which 
the law of nations must be deemed a part. In the United 
States a similar statute was passed, April 30, 1790. In 
France the inviolability of ambassadors was declared by the 
Constituent Assembly in 1789. A question was raised, in 
1888, as to the service of the process of British Courts upon 
ministers to foreign countries, in the foreign countries to 
which they may be accredited, but as the decision of the 
Court went upon other points, it was not necessary to 
determine the international question.

§ 14. But to the general exemption of a public minister 
from the local jurisdiction of the country of his residence, 
there are certain exceptions which are well recognised and 
established in international jurisprudence. These exceptions 
are: 1. Where he plots against the safety of the Government 
to which he is accredited; 2. Where he owes allegiance to 
the country of his residence; 3. Where he has been received 
on condition of renouncing any claim to be exempt from the 
local jurisdiction. The first of these can hardly be con
sidered a real exemption, for it only authorises the enforce
ment of local authority for the defence of the State. There 
may be cases which, as in the case of a foreign ship of war 
injuring a friendly port, might warrant the offended State 
in proceeding against an ambassador as a public enemy, or 
in inflicting punishment upon his person, if justice should 
be refused by his own sovereign. But the weight of 
authority is, that an ambassador cannot be punished by the 
Government to which he is accredited, for plotting against 
it, although he may be forcibly resisted, and if necessary, 
forcibly ejected from the country.

§ 15. In the second case, that is, where the minister owes 
allegiance to the country where he resides, and has been 
received on condition of renouncing any claim to be exempt 
from the local jurisdiction. But where he has entered into 
no such condition he will be exempt. Thus Sir Halliday 
Macartney, secretary to the Chinese Legation in London, 
was in 1890 held to be free from local taxation. This
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question will be more particularly considered in the follow
ing paragraphs.

§ 16. In the third case, that is, where the minister makes if he 
a special renouncement of his privilege of exemption and 
voluntarily submits to the local jurisdiction, several im- submit to 
portant questions will arise. Wicquefort is of opinion that juriS_ 
a minister who contracts before a notary, thereby re-dicti0IL 
nounces his privilege of exemption from local jurisdiction, 
so far as concerns that particular contract. Wheaton, when 
American minister at Berlin, entered into a contract of lease 
for the house in which he resided ; the landlord, on his 
removal at the expiration of the lease, retained the minister’s 
goods as security for alleged damage to the premises, under 
a general provision of the Prussian civil code, giving him 
the right to the goods of a tenant, as hypothecated for the 
payment of the debt. The Prussian Government, when 
appealed to by the American minister, refused to interfere.
If the landlord claimed a lien, to enforce which he would be 
obliged to invoke the aid of the local court, and the property 
was of a kind necessary to a minister, which would be exempt 
from seizure by direct process, it should have been secured 
to Wheaton. But if Wheaton had pledged the goods to the 
landlord by a formal contract, he might then be considered 
as having waived his privilege in respect of them.

§ 17. With regard to civil jurisdiction : 1st, If a minister Extent of 
renounces his privilege of exemption, and submits to local ^j^rls 
jurisdiction by appearing in a civil action, either as plaintiff 
or defendant, and judgment be rendered against him (even 
in a counter-claim) he is bound to pay it; 2nd, If the judg
ment be in his favour, and the other party appeal to a 
higher tribunal, he must submit to the jurisdiction of 
appeal; 3rd, A final judgment against a minister can only 
be satisfied out of property which he possesses separate and 
distinct from his diplomatic character, and no proceedings 
can be taken against his person, or against property privi
leged by the law of nations. For example, in 1720, the 
Envoy Extraordinary of the Duke of Holstein was sued in 
Holland for debt, contracted by him in course of trade. A



Of
criminal
juris
diction.

decree of arrest was granted against him ; all his goods 
within the jurisdiction of the court were subjected to the 
decree, but his movables belonging to him as ambassador 
were exempt. But an ambassador does not forf^t his 
privileges by engaging in mercantile transactions; although 
his servants do in England, by virtue of sect. 5 in the 
statute of Queen Anne (see § 13). In the case of Taylor v. 
Best, decided in 1854, the Lord Chief Justice said, “ If an 
ambassador or public minister, during his residence in 
England, violates the character in which he is accredited to 
that court, by engaging in commercial transactions, that 
may raise a question between the Government of Great 
Britain and that of the country by which he is sent; he 
does not thereby lose the general privilege which the law 
of nations has conferred upon persons filling that high 
character—the proviso in the statute of Anne limiting 
the privilege in cases of trading, applying only to the ser
vants of the embassy.” In the case of the Magdalena 
Steam Navigation Company v. Martin, decided in 1859, 
Lord Campbell, while following the above principles by 
giving judgment for the defendant (a public minister), 
on the ground that, by reason of his privilege as a public 
minister, he ought not to be compelled to answer the claim 
(a debt) in an English Court, nevertheless remarked: “ It 
certainly has not hitherto been expressly decided that a 
public minister duly accredited to the Queen by a foreign 
State, is privileged from all liability to be sued here in civil 
actions.”

§ 18. With regard to criminal jurisdiction: 1st, Where 
the minister is charged with crime and submits to be 
judged by the local tribunals; and 2nd, Where he appears 
in the local tribunals, charging another with crime. If he 
appear as a party, in a criminal prosecution, he may be 
seriously compromised. According to French law, if the 
accusation be declared slanderous, he is liable to a fine and 
imprisonment. Such a sentence, if attempted to be carried 
into execution, necessarily affects the inviolability of his 
official character. This cannot be done. But a public
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minister may renounce his official character, and, having 
-ceased to be the representative of his Government, deliver 
himself up as a private individual, for trial under the laws 
of the State where he resides.

§ 19. As ministers are exempt from the jurisdiction of Public 
the tribunals of the country where they reside, if they “^lsters' 
commit an offence upon a citizen of the State where they punished, 
reside, or refuse to do justice in any dealings, the injured 
party must submit his case to his own Government, which 
will demand satisfaction and redress from the State to 
which the minister belongs. But it is very doubtful 
whether the law of England exempts the domestics of an 
embassy from its jurisdiction in serious crimes. In the 
present century (1827), the British Government claimed the 
right to arrest the coachman of Mr. Gallatin, the United 
States minister in London, on a criminal charge of assault 
committed outside the minister's residence, and to make the 
arrest within the limits. The general rule in other countries 
appears to admit that the minister’s exemption extends to 
all the officers and members of his household.

§ 20. But if the dependents of a foreign minister are Depend- 
exempt from local jurisdiction, who is to punish them for 
crimes, and for offences against the local laws? May the 
minister himself try, and punish them ? The earlier writers 
on international law conceded this right to ambassadors.
But more recent publicists are of opinion that the minister 
cannot himself try or punish criminal offences, and that his 
own Government cannot be permitted to organise a tribunal 
for that purpose in a foreign State. The minister may 
arrest and send them home, especially if no force be used.
But it seems to be the preferable mode, where an employe 
of a minister violates the laws of the State in which he 
resides, to deliver him up for trial and punishment by the 
laws which he has violated. There are exceptional cases, 
however, where the minister would be justified in refusing 
to make such surrender. In 1867 a Kussian called at the 
Bussian embassy in Paris, and wounded one of the attaches.
The French police being sent for, entered the embassy and



128 FIRST STEPS IN INTERNATIONAL LAW.

Testimony
of
ministers,
&c.

Exemp
tion of 
minister’s 
house, &c.

His other
real
estate.

arrested the man. The Russian ambassador demanded that 
the case should be tried in Russia, on the ground that the 
French Court had no jurisdiction over the embassy; but 
the prisoner was tried by the French Court, with the 
approval of the Russian Government. In 1896 a Chinese, 
who was sought for by the authorities of his own country, 
came to London, and was there by some means taken into 
the Chinese embassy and was not permitted to leave. 
Suggestions that the man’s life might be in danger reached 
the Foreign Office, and Lord Salisbury insisted on his 
immediate release.

§ 21. Ministers and their dependents cannot be compelled 
to appear and give testimony in court, but to refuse to 
comply with the request of the Foreign Office/without good 
and substantial reasons, may justify the dismissal of a 
minister.

§ 22. The independence of a public minister would be 
very imperfect, if the house in which he lived, and his 
personal effects or movables, were not entirely exempt from 
the local jurisdiction. Otherwise, he might be disturbed 
under a thousand pretences, his papers searched, his secrets 
discovered, and his person exposed to insults. Hence, his 
house is inviolable, and cannot be entered without his per
mission. For the same reasons, his coaches and carriages 
are usually exempt from local jurisdiction. But the abuse 
of this privilege, on the part of ministers, by making their 
houses an asylum for fugitives from justice, and their 
carriages a means of effecting the escape of guilty persons, 
has caused it to be very much restrained by the tacit 
consent of nations.

§ 23. But the real property of a minister, other than his 
dwelling situate within the territory of the Government to 
which he is accredited, and the personal property of which 
he may be possessed, as a merchant, or private person, carry
ing on trade or other business, or in a fiduciary character as 
an executor, &c., are not exempt from the operation of the 
local laws and local jurisdiction. The reason of this is, that 
the minister does not hold such lands and goods by virtue



of his office; they are not so annexed to his person as to 
be reputed extra-territorial. Every dispute or suit respecting 
them must be carried on in the tribunals of the country, 
and they are subject to the ordinary process and proceedings 
of the courts, even of attachment and seizure. But, in 
suing a minister, he is proceeded against in the same 
manner as an absent person, he being reputed out of the 
country. As already remarked, the house in which he lives, 
his carriages, furniture and personal property, connected with 
his embassy, are excepted from seizure.

§ 24. The minister’s person, and personal effects, are not Of taxes 
liable to assessment and taxation. But his real property duties, 
and his movables (not connected with his mission or 
embassy) are all subject to taxation, according to the 
municipal laws of the country. By the usage of most 
nations, he is exempt from the payment of duties on the 
importation of articles for his own personal use, and that 
of his family. But this latter exemption is sometimes 
limited to a fixed sum per annum, or during the continuance 
of the mission. So, while the ambassador is exempt from 
the capitation tax, and every personal imposition relating 
to the character or quality of a subject of the State, he is 
expected to pay tolls, postage, etc., and the ordinary duties 
imposed on the goods and provisions he may use.

§ 25. A minister, resident in a foreign country, is entitled Freedom 

to the privilege of religious worship according to the religious 
peculiar forms of his own faith, although it may not be worshiP' 
generally tolerated by the laws of the State to which he 
is accredited. But this right is, in strictness, confined to 
his own residence; he can do what he pleases within his 
own walls, and nobody has a right to object or interfere.
But if the sovereign of the country where he resides has 
good reasons for not permitting him to exercise his religion 
in a manner any way public, this sovereign is not to be 
blamed, much less accused of offending against the law of 
nations. By the Foreign Marriage Act, 1892 (55 & 56 
Viet. c. 23) all marriages between parties, of whom one at 
least is a British subject, solemnised in the manner in this
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Act provided, in any foreign country, before a marriage officer 
within the meaning of this Act shall be as valid in law as 
if the same had been solemnised in the United Kingdom 
with a due observance of all forms required by law. A 
Secretary of State may authorise to be a marriage officer— 
(a) a British ambassador residing in a foreign country to 
the Government of which he is accredited, and also any 
officer prescribed as an officer for solemnising marriages in 
the official house of such ambassador; (b) the British consul 
in any foreign country specified in the warrant; and (c) a 
governor, consular or other officer duly authorised for that 
purpose. •

§ 26. Every diplomatic agent, in order to be received in 
that character, and to enjoy the privileges and honours 
attached to his rank, must be furnished with a letter of 
credence. Such letter usually states the general object of the 
mission or appointment, the official character of the agent, 
and requests that full faith and credit may be given to his 
acts and deeds, as such agent of his Government. The 
execution of this letter depends upon the municipal laws 
of the State issuing it, and upon the official rank of the 
agent. In the case of ministers of the first three classes, 
the letter is usually signed by the sovereign or chief magis
trate of the State which sends them, and is addressed to 
the sovereign or chief magistrate of the State to which they 
are delegated. In the case of charges d affaires and sub
ordinate agents, it is addressed by the minister of foreign 
affairs to the department of foreign affairs of the other 
Government.

§ 27. The full power authorising the minister to negotiate 
is sometimes inserted in the letter of credence, but it is 
more usually drawn up in the form of letters patent. In 
general, ministers sent to a congress or convention of 
nations, are not furnished with a letter of credence, but 
with letters patent, or a full power, of which they recipro
cally exchange copies with each other on the assembling 
of the congress. But a full power to negotiate does not 
necessarily bind the State to the treaty which may be signed



by the minister under such power. It not unfrequently 
happens that the power of ratifying or rejecting a treaty, is 
vested in other authorities than that which conferred the 
power to negotiate. Thus, in the United States the power 
to negotiate is conferred by the President, but no treaty is 
binding till confirmed by two-thirds of the senate.

§ 28. The instructions of a minister, from his own Govern- instruc- 
ment, are for his own direction only, and are not to be tions' 
communicated to the Government or congress to which he 
is delegated. He cannot be compelled to show them. He, 
however, may be directed by his own Government to com
municate them either partially or in extenso, or it may be 
left to his own discretion to communicate them or not, as 
he may deem expedient.

§ 29. It is the duty of every diplomatic agent, on his Notifi- 
arrival at his destined post, to notify the Government to 
which he is accredited. In case of a minister of one of the ments. 
three higher classes, he is furnished with an authenticated 
copy of his letter of credence, which is delivered to the 

• minister of foreign affairs, requesting an audience of the 
sovereign or chief magistrate of the State, for the purpose 
of delivering the original letter of credence. Charges 
d affaires, and other subordinate agents, notify their arrival 
to the minister of foreign affairs by letter, at the same 
time requesting an audience of the minister for the purpose 
of delivering their letters to him.

§ 30. The ceremony of solemn entry, which was formerly Presenta-
praetised with respect to ambassadors and other ministers oftion a“d 

. reception,
tne Higher class, is now usually dispensed with, and they
are received in private audience.

§ 31. Although the minister’s character is not declared in Passports 
its whole extent, so as to secure to him the enjoyment of conduct6" 
all his rights, till he has been acknowledged by the chief 
authority of the State to which he is accredited, he is, 
nevertheless, under the protection of the law of nations 
from the date of receiving his letter of credence. In passing 
through the country to which he is sent, in order to reach 
his destined post, he only requires, in time of peace, a
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passport from 'his own Government, certifying his official 
character. Bat in time of war he must be provided with 
a passport, from the Government of the State with which 
his own country is in hostility. A refusal to give such 
safe-conduct is a virtual refusal to receive such minister. 

Passing § 32. In passing through the territory of a friendly State, 
^ other than that of the Government to which he is accredited, 
States. a diplomatic agent is entitled to the respect and protection 

due to his official character, though not invested with all 
the privileges and immunities which he enjoys in the 
country to whose Government he is sent. He has a right 
of innocent passage through the dominions of all States 
friendly to his own country, and to the honours and protec
tion which nations reciprocally owe to each other’s diplo
matic agents. If the State through which he purposes to 
pass has just reason to suspect his object to be unfriendly, 
or to apprehend that he will abuse this right by acting 
against the safety of the Government, it may very properly 
refuse such innocent passage. But if an innocent passage 
be granted (and it is always presumed to be by a friendly 
power, unless specially denied), he is entitled to respect and
protection. .

Termina- § 33. The public mission of a minister may be terminated 
puSif in various ways, as, for example, by his death, by the 
missions. expiration of the period of his appointment, by the termi

nation of the object of the mission, by his recall, by the 
death of his sovereign, or a radical change in the Govern
ment of his State, by a change in his diplomatic rank, by 
his own withdrawal, or by his dismissal by the Government 
to which he is accredited. Custom has established parti
cular forms of proceedings applicable to each case.

§ 34. Where the mission is terminated by the death oi 
the minister, the secretary of legation, or, if there be nc 
secretary, the minister of some allied or friendly powei 
places seals upon his effects, takes charge of his body, and 
makes the arrangements for its interment, or for sending il 
home. The local authorities do not interfere unless in case 
of necessity. All the honours due to the minister while
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living, are usually paid to his remains; and, although, in 
strictness, the personal privileges of his dependents expire 
with the termination of his mission by death, the usage of 
nations extends to the widow, family, and domestics of a 
deceased minister, for a limited period, the same immunities 
which they enjoyed during his lifetime. The validity of 
his testament, and disposition of his movable property, ab 
intestato, must be determined by the laws of his own 
country, on the principle of the extra-territoriality of his 
residence.

§ 35. Where the mission is terminated by a formal letter By his 
of recall, nearly the same formalities are observed as on the 
arrival of the minister at the court to which he is accredited.
He delivers a copy of his letter of recall to the minister of 
foreign affairs, and asks an audience of the sovereign or chief 
executive for the purpose of taking leave. At this audience 
he delivers or exhibits the original of his recall, and takes 
his leave with a complimentary address suited to the 
occasion, and to which a complimentary reply is usually 
made. But if he is recalled at the request of the Govern
ment to which he is accredited, for misconduct or other 
objections, he would neither ask nor receive an audience 
of leave. If recalled on account of a misunderstanding 
between the two Governments, the peculiar circumstances 
of the case must determine whether a formal letter of 
recall is to be sent to him, or whether he may quit the 
residence without waiting for it; whether the minister is to 
demand, and whether the sovereign is to grant him, an 
audience of leave. During the war of 1870 the British 
Government agreed with France to undertake the protection 
of the French in Prussia, after ascertaining, as a matter of 
form and courtesy, that such a course would be agreeable 
to the Prussian Government. The archives of the French 
Embassy were sealed up and delivered to the English 
ambassador.

§ 36. When the mission is terminated by the expiration By expi- 
of the minister’s appointment, or of the special negotiations, ternij &Ci 
a formal letter of recall is not usually sent to the minister
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by his own Government. But the formalities of taking 
leave are nearly the same as in case of an ordinary recall by 
letter. Where the diplomatic rank of the minister is raised 
or lowered, he presents his letter of recall, and a letter of 
credence in his new character.

§ 37. Where the mission terminates by the decease or 
abdication of the minister’s own sovereign, or the sovereign 
to whom he is accredited, it is usual for him to await a 
renewal of his letters of credence. In the former case, a 
mere notification of the continuance of his appointment is 
sent by the successor of the deceased or deposed sovereign, 
and in the latter, new letters of credence are sent to the 
minister to be presented to the new ruler.

§ 38. When, on account of the measures of his Govern
ment, the court at which he resides thinks fit to discontinue 
all diplomatic intercourse with a minister, this is usually 
done by a diplomatic note informing him of that fact, and 
offering him his passport. But when the court at which he 
resides thinks fit to send him away on account of his own 
misconduct, it is usual to notify his Government that he is 
no longer an acceptable representative, and to request his 
recall. If the offence be of an aggravated character, he 
may be dismissed without waiting for a recall by his own 
Government. In 1848, Sir Henry Bulwer, the British 
ambassador in Spain, was supposed by the Spanish 
Government to be lending aid to some disaffected persons, 
and causing disturbances. His passport was given to 
him, and he was requested by the Spanish Government 
to leave Spain. Again, in 1888, Lord Sackville, the British 
minister to the United States, having received a letter from 
a private person asking advice as to which party the writer 
should support at the approaching election of President, 
and also casting reflections on the rejection of the Fisheries 
Treaty, Lord Sackville replied in a letter marked “ Private,” 
in which, among other things, he spoke of the rejection of 
the treaty as “ unfortunate.” The United States Govern
ment called the attention of the British Government to 
the above facts and subsequently sent Lord Sackville his



passports. This matter caused the legation to be left with
out a minister until after the formal installation of the new 
President in the following year, the first secretary mean
while performing the duties of the minister. The matter 
was supposed to be based on political reasons connected 
with the then approaching election.

§ 39. All ministers and diplomatic agents, of whatever 
description, are bound to respect the Government and 
authorities of the country where they reside.
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CHAPTER XI.

OF CONSULS AND COMMERCIAL AGENTS.

§ 1. The institution of a foreign consulate originated in 
the earlier part of the Middle Ages, in sending officers or 
persons from one country or city to the seaports and towns 
of foreign States, for the purpose of protecting the national 
commerce, especially in matters of shipwreck and of adjust
ing disputes between sailors and merchants of their own 
country. Resident ministers were not yet established, so 
consuls, although only commercial agents, sometimes acted 
in the capacity of diplomatic agents of their respective 
States, and not unfrequently exercised jurisdiction over the 
citizens of their own countries in foreign ports and cities. 
The ships of foreign merchants being navigated under the 
jurisdiction of the nation whose flag they carried, the 
general practice was for vessels engaged in long sea 
voyages, some of which occupied a period of not less than 
three years, to have on board a magistrate whose duty it 
was to administer the law of the country of the flag 
amongst all on board, not merely whilst the vessel was on 
the high seas, but while she was in a foreign port, loading or 
unloading cargo. This magistrate was termed the Aider- 
man in the ports of the Baltic and the North Sea, whilst 
in the Mediterranean ports he was designated by the 
familiar name of Consul, and was the precursor of the 
resident commercial consul. The exercise of this consular 
jurisdiction requires no fiction of exterritoriality to support 
it. Its limits are either regulated by commercial treaties, 
charter privileges, or custom.
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§ 2. In the early part of the seventeenth century a great 
change was effected by the establishment of permanent 
diplomatic legations. The jurisdiction, criminal and civil, 
exercised by consuls, was at variance with the recognised 
principles of public law in Christian Europe, and the con
sular institution was limited to the interests of shipping 
and navigation of its nation. But in the East, by virtue 
of express treaty stipulations, consuls exercise a larger 
jurisdiction.

§ 3. The consular organisation is usually divided into 
consuls-general, consuls, vice-consuls, and consular agents.

§ 4. A consul receives a commission from his own govern
ment, a duplicate, or authenticated copy, being forwarded 
to the minister of the same State, at the court of the country 
in which the consul is to officiate, in order that he may apply 
for the usual exequatur to enable him to enter officially upon 
his consular duties.

§ 5. Consuls, being mere commercial agents, have neither 
the representative nor diplomatic character of public 
ministers. They have no right of extra-territoriality, and 
therefore cannot claim for themselves, their families, houses, 
or property, the privileges which are accorded to diplomatic 
agents. They, however, are officers of a foreign State, and 
when recognised as such by the exequatur of the State in 
which they exercise their functions, they are under the 
special protection of the law of nations.

§ 6. Consuls are amenable, generally, to the civil and 
criminal jurisdiction of the country in which they reside, 
and their property and effects are subject to the execution 
and process of the local courts.

§ 7. Consuls have no claim to any foreign ceremonial or 
mark of respect, and no right of precedence, except among 
themselves, according to the rank of the different States to 
which they belong.

§ 8. Although consuls do not enjoy the rights accorded by 
the law of nations to public ministers, they are sometimes en
titled to certain rights of comity, and to certain privileges of 
exemption from local and political obligations, which cannot
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be claimed by private individuals—privileges which are 
incident to their office, and which result from their character 
as the duly appointed and recognised officers of a foreign 
State, but which are not recognised by Great Britain. Thus 
sometimes they may raise the flag, and place the arms of 
the country they represent over their gates and doors; and, 
although their houses are liable to domiciliary visit and 
search, the papers and archives of their consulate are, in 
general, exempt from seizure or detention, and soldiers can
not be quartered in their consular residence.

§ 9. There seems to be little or no difficulty in distin
guishing between the exemptions of the different classes of 
foreign consuls who owe no allegiance to the State in which 
they reside. Those who hold no property, engage in no 
business, and have no domicile in the country, have the 
personal exemptions and disabilities of aliens who are mere 
sojourners. Those who hold real estate, engage in business 
and have a fixed residence, are considered as foreigners 
domiciled in the country, and their consular privileges, or 
the privileges which pertain to their office, whatever they 
may be, do not extend to their property or trade so as to 
change its national character. As neither of these classes 
owe personal allegiance to the country in which they reside, 
there can be no conflict between the duties of their allegiance 
and the duties of their office.

§ 10. But where citizens of the country exercise the func
tions of foreign consuls, there may be such conflict, and it 
becomes material to ascertain how far the office which they 
hold exempts them from the performance of the political 
and municipal duties of citizens. It is evident that they 
can claim none of the exemptions which the other two 
classes enjoy in virtue of the personal status as aliens; but 
it is believed that they are entitled to those which pertain 
to their office, and which are necessary for the due perform
ance of its duties. Reason and analogy would lead us to 
the conclusion that, if no conditions are imposed in the 
exequatur, the citizen who is consul of a foreign State is 
entitled, as much as an alien consul, to the privileges of
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his office. The English legislature, with the exception of 
the laws respecting deserters, distressed seamen, and the 
personal property of deceased foreign seamen, almost ignores 
the jurisdiction of any foreign consul in the United Kingdom.
He administers oaths and receives affidavits for the purpose 
of taking evidence for his own tribunals and for matters 
continuing in this country—i.e. in receiving a ship’s protest, 
or in swearing a surveyor to inspect a ship in England. It 
is probable that such oaths and affidavits are void in Eng
land. The German and Swiss Governments forbid their 
consuls to administer oaths in foreign countries.

§ 11. Although, in Christian States, consuls can exercise Powers of 
no contentious jurisdiction over their fellow-countrymen tion 
without the express permission of the State in which they 
reside, they are, nevertheless, allowed a sort of voluntary 
jurisdiction—a power of arbitration in certain kinds of dis
putes, more especially those relating to matters of com
merce, which though not binding upon the tribunals of the 
place, are so upon those of their own country.

§ 12. As consuls, in Christian countries, do not enjoy the Marriages 

privileges of extra-territoriality, and have no jurisdiction divorces 
over their own countrymen (unless conceded by treaty), by consuls, 
which is recognised by international law, it follows that all 
exercise of such jurisdiction, even by consent of parties, 
produces no effect in foreign tribunals, whatever it may 
have in those of their own State. Thus, marriages and 
divorces by consuls, although valid in municipal law, are 
not so in international law, nor, as a general rule, even in 
their own countries. By the Foreign Marriage Act, 1892 
(55 and 56 Viet., c. 23), a Secretary of State may authorise 
any consul to solemnise marriages in foreign countries be
tween persons both or one of whom are British subjects, 
subject to Orders in Council regulating the procedure.

§ 13. Consuls are usually allowed to grant passports to The 
subjects of their own country living within the range of^antln& 
their consulates, but not to foreigners. They, however, are passports, 
required to put their vise upon the passports of foreigners 
who embark from the place of their consulate, to go to their
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(the consuls’) country. Also they are frequently required 
to give certificates relating to matters of fact connected 
with the commerce of their fellow-countrymen, and of 
merchant vessels of their own State. Such certificates, 
under seal, receive full faith and credit in the courts of the 
country where such fact is collaterally called in question.

§ 14. Although within the general duties and rights of a 
consul to watch over the interests of his own countrymen, 
he can afford no protection against due process of the laws 
of the country where he resides, and any attempt to evade 
or resist their execution would constitute an offence for 
which he may be dismissed or punished. The only pro
tection he can afford, even to his own countrymen, in such 
cases, is to see that the laws are properly administered; and, 
if necessary, to make representations to his own Government.

§ 15. Some States permit, and others forbid, their consuls 
to trade. A consul engaged in trade is, in all that concerns 
that trade, subject to the local laws, and to the local juris
diction, in the same way as a native merchant. Their 
consular character gives them no privileges in trade, either 
in peace or war.

§ 16. As already remarked, the powers, privileges, and 
immunities of European and American consuls, in Moham
medan and unchristian States, are very different from those 
of consuls in Christian countries. This has resulted, in 
part, from their having there retained the original consular 
character and prerogatives, which, in earlier times, they 
possessed everywhere, and, in part, from treaties. Juris
diction, both civil and criminal, being conceded by the 
above States to consuls over their countrymen, to the ex
clusion of the local magistrates, it depends upon the laws 
of the State of the consul how it shall be exercised.

§ 17. With respect to the jurisdiction and judicial powers 
exercised by British consuls and other officers in the East, 
the Foreign Jurisdiction Act (53 & 54 Viet., c. 37) is very 
general in terms. The details are supplied by Orders in 
Council and by instructions from the Foreign Office. 
Although the Porte has given to the Christian Powers



OF CONSULS AND COMMERCIAL AGENTS. 141

of Europe authority to administer justice to their own 
subjects according to their own laws, it neither has pro
fessed to give, nor could give, to one such Power any juris
diction over the subjects of another Power. But it has left 
these Powers at liberty to deal with each other as they 
may think fit, and if the subjects of one country desire to 
resort to the tribunals of another, there can be no objection 
to their doing so with the consent of their own sovereign, 
and that of the sovereign to whose tribunals they resort.
And this is frequently done.

§ 18. In 1875 an International Court was established in ^?^al 
Egypt, under the following circumstances : viz., there were courts of 
then sixteen or seventeen consulates, having jurisdiction E&yPt* 
over the subjects of the nations they represented; there 
were also the native tribunals. Consequently, in this state 
of things, the universal rule followed wfith regard to civil 
and commercial matters was, that the defendant was brought 
before his own tribunal; that is to say, the native before the 
local tribunal, and the foreigner before the tribunal of his 
consulate. It was the absolute application of the rule actor 
sequitur forum rei. As regarded criminal matters, the action 
of the Egyptian Government was null in matters of police ; 
infractions, grave or light, were committed by foreigners, 
but the Government, while responsible for the public peace, 
had no means of relieving itself of its responsibility; its 
police were disarmed—that is, rather, the police of the 
different consulates—and, nevertheless, its responsibility 
still remained. When a crime was committed, the police 
had to ask for authority to arrest the foreign culprit, unless 
he were caught in the fact. When the culprit was arrested, 
the investigation was made by the consul, and the accused 
sent far away from the country which had been troubled by 
his crime; proved criminals were often known to go about 
at liberty in the sight and to the knowledge of every one : 
this state of things was discouraging to the administration 
and dangerous to all. An International Commission, repre
sented by Egypt, Austria-Hungary, the North German 
Confederation, the United States, France, Great Britain,



142 FIRST STEPS IN INTERNATIONAL LAW.

Italy, and Russia, having assembled at Cairo, on October 28, 
1869, certain reforms proposed by the Egyptian Govern
ment in the administration of justice were examined; and 
eventually the present Reformed Tribunals were inaugu
rated by order of the Khedive on June 28, 1875, with 
power to entertain a mixed procedure between natives and 
foreigners. For the use of these tribunals, new Egyptian 
codes were drawn up. There are three tribunals of first 
instance at Alexandria, Cairo, and Zagazig; and there is 
at Alexandria a superior tribunal, or Court of Appeal.
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CHAPTER XII.

DETERMINATION OF NATIONAL CHARACTER.

§ 1. National character may be determined from origin, National 
" • t character
naturalisation, domicil, residence, trade, or other circum- how de_ ’
stances. That which results from birth or parentage, termmed.
follows the individual wherever he may be, till it is
changed in one of the modes established or recognised by
law: such as expatriation, naturalisation, domiciliation, &c.
Native allegiance is a legal incident of birth, and is the
implied fidelity and obedience due from every person to
the political sovereignty under which he is born. This is
a principle of universal law, and is sanctioned alike by
international jurisprudence and by the municipal codes of
all countries.

§ 2. Every independent State has, as one of the instances 
of its sovereignty, the right of municipal legislation and ’
jurisdiction over all persons within its territory; and with 
respect to commorant foreigners it may confer upon them 
such privileges as it may deem proper. It may, therefore, 
change their nationality by what is called naturalisation.

§ 3. The laws of Great Britain permit the naturalisation Naturai- 
of foreigners without requiring an abjuration, by the new 1S ’ 
subjects, of their original sovereign or country. Prior to 
1844, an Act of Parliament was necessary in each particular 
case ; but now aliens may be naturalised as British subjects 
on application to one of the principal secretaries of State.
The Naturalisation Act, 1870 (33 Viet. c. 14), contains {inter 
alia) the following provisions : S. 2. Real and personal
property of every description (except a ship) may be takeD,

L
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acquired, held, and disposed of by an alien in the same 
manner in all respects as by a natural-born British subject, 
and a title to real and personal property of every descrip
tion may be derived through, from, or in succession to an 
alien in the same manner in all respects as through, from, 
or in succession to a natural-born British subject: provided, 
(1) That this section shall not confer any right on an alien 
to hold real property situate out of the United Kingdom, 
and shall not qualify an alien for any office, or for any 
municipal, parliamentary, or other franchise. (2) That this 
section shall not entitle an alien to any right or privilege 
as a British subject, except such rights and privileges in 
respect of property as are hereby expressly given to him. 
(3) That this section shall not affect any estate or interest 
in real or personal property to which any person has or 
may become entitled, either mediately or immediately, in 
possession or expectancy, in pursuance of any disposition 
made before the passing of this Act or in pursuance of any 
devolution by law on the death of any person dying before 
the passing of this Act. . . . S. 10. The following enactments 
shall be made with respect to the national status of women 
and children : (1) A married woman shall be deemed to be 
a subject of the State of which her husband is for the time 
being a subject; (2) A widow, being a natural-born British 
subject, who has become an alien by or in consequence of 
her marriage, shall be deemed to be a statutory alien, and 
may as such at any time during widowhood obtain a certifi
cate of readmission to British nationality in manner pro
vided by this Act; (3) Where the father being a British 
subject, or the mother being a British subject and a widow, 
becomes an alien in pursuance of this Act, every child of 
such father or mother who during infancy has become 
resident in the country where the father or mother is 
naturalised, and has, according to the laws of such country, 
become naturalised therein, shall be deemed to be a subject 
of the State of which the father or mother has become a 
subject, and not a British subject; (4) Where the father, 
or the mother being a widow, has obtained a certificate of



readmission to British nationality, every child of such 
father or mother who during infancy has become resident 
in the British dominions with such father or mother, shall 
be deemed to have resumed the position of a British subject 
to all intents; (5) Where the father, or the mother being 
a widow, has obtained a certificate of naturalisation in the 
United Kingdom, every child of such father or mother who 
during infancy has become resident with such father or 
mother in any part of the United Kingdom, shall be deemed 
to be a naturalised British subject. An important Treaty 
of Naturalisation between Great Britain and the United 
States was signed May 13, 1870.

§ 4. Public international law recognises the right of one Apparent 
State to naturalise the native subjects of another, and the between 
right of such subjects to change their nationality; it also allegiance 

recognises the right of this other State to regulate the natural- 
allegiance of its own subjects, and to regulate or prohibitisation- 
their expatriation. There is an apparent inconsistency in 
these two rules, for how can any particular State, by its 
municipal law, qualify a general maxim of international 
jurisprudence, or prevent the application to its own subjects 
of an established principle of public law ? This incon
sistency, however, is more apparent than real. It must be 
remembered, that although international law recognises the 
right of one State to naturalise or adopt the subjects of 
another, it is not in virtue of this public law that such citizen 
is naturalised or adopted, but by virtue of the positive or 
municipal laws of the country which naturalises or adopts 
them. The newly made citizen is entirely the creature of 
municipal law, and is invested only with such rights, 
privileges, and immunities as that law is capable of "con
ferring upon him. So, on the other hand, while international 
law recognises the right of one State to retain the allegiance 
of its subjects, or to expatriate them, the tie which binds 
them is not formed, or its nature determined, by public law, 
but by the municipal code of such State. As the municipal 
law makes the citizen by naturalisation, so, also, it retains 
or unmakes him, by retaining or dissolving his allegiance.

L
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§ 5. But whatever may be thought of the effect of the 
doctrine of allegiance upon the national character of the 
subject within his native State, it certainly can produce no 
effect without the limits of its jurisdiction, for, even 
admitting that doctrine in its full extent, the obligations 
resulting therefrom are binding only within the State to 
which the individual originally belonged, without affecting, 
with reference to his adopted country, the validity of his 
naturalisation there. And the nationality thus assumed 
must, according to the rules of international jurisprudence, 
be recognised by all other States except that which claims 
his primitive allegiance, until it is again changed by the 
municipal code of some State within whose jurisdiction he 
may eventually place himself. Nor does this abstract 
question of native allegiance affect national character, as 
determined by personal domicil; for it is a general rule 
of public law that every person of full age has a right to 
change his nationality by choosing another domicil. It 
follows, then, that when a person who has attained his 
majority removes to another place, and settles himself there, 
he is stamped with the national character of his new domicil.

§ 6. The national character of a merchant is determined 
by his commercial domicil, and not by the country to which 
his allegiance is due, either by his birth, or by his sub
sequent naturalisation or adoption. He is regarded as a 
political member of the nation into which, by his residence 
and business, he is incorporated, and as a subject of the 
Government which protects him in his pursuits, and to the 
support of which he contributes by his property and his 
industry. This rule of decision is adopted both in prize 
courts and in courts of common law, and is applied, in a 
belligerent country, to its own native subjects, as well as 
to those of a neutral power.

§ 7. Domicil answers very much to the common meaning 
of our word home, and where a person possessed two resi
dences, the phrase he made the latter his home, would point 
out that to be his domicil. Judge Rush, in the American 
case of Guier v. Daniel, thus defines it, viz., “ a residence
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at a particular place, accompanied with positive or pre
sumptive proof of intention to remain there for an unlimited 
time.”

§ 8. Various decisions have been made by the different Divisions 

writers who have treated of domicil. Some authors have 
divided it into two kinds, principal and accidental, the former 
being the centre of a person’s affairs, and the latter his 
place of residence for a part of his time, or for a particular 
purpose. Another division is into personal and commercial, 
the former having reference to a person’s personal or actual 
residence, and the latter to his place of business or trade.
Kent says : “ There is a political, a civil, and a forensic 
domicil.” This division is sufficiently explained by the 
terms employed. Others, again, divide domicil according 
to birth, necessity, and will, as—1. Domicil of Origin 
(Domicilium originis); 2. Domicil by Operation of Law 
(Domicilium Necessarium) ; 3. Domicil of Choice (Domi- 
eilium Voluntarium). Domicil of origin has reference, 
first, to the place of nativity, and second, to the residence 
of the parents, where the birth takes place during a tem
porary or accidental absence from their own domicil.

§ 9. The great controlling principle, however, in deter- intention 

mining domicil is the intention of the party. And when his trolling 
intention to reside for an indefinite period or permanently, principle, 
in the place where he is found, is established by proof, the 
length or brevity of his actual residence is of no avail to 
protect him from the consequences of the national character 
resulting from such residence.

§ 10. But mere intention, without some overt act, is not Necessity 
sufficient to determine domicil, for that intention is likely overt^act. 
to be revoked every hour. Courts have, therefore, always 
required, in such cases, something more than a mere verbal 
declaration—some solid fact, to show that the party is in 
the act of carrying that avowed intention into effect.

§ 11. Where the party has avowed his intention with Domicil 
respect to residence, and his acts have corresponded with dence!681" 
such declaration, the question of domicil is free from embar
rassment. But, in most cases, no positive declarations
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of the party whose domicil is in question can be proved 
—or, at least, none against his own interests—and it be
comes necessary to deduce his intention from the circum
stances of his residence, occupation, and business relations. 
And these circumstances are of so mixed and varied a 
character as to render it impossible to embrace them all 
in any general definition.

Effect of § 12. A most material and significant circumstance in 
domestic determining the intention of the party, is the residence of 

his family. If he is married, and established with his 
family in the country where he is living, the inference is 
highly reasonable that he intends to reside there per
manently. And, although his family may not be with him, 
if he has made preparations to have them join him, the 
same inference will be drawn. If he is not a married man, 
and has no social connections in the country wThere he is 
living, the court will look to other circumstances to deter
mine his intentions. In case of double residence, the keep
ing up of a family mansion house has much influence in 
determining domicil.

Exercise § 13. The possession and exercise of political rights, and 
tica?11 the payment of taxes, were considered by the Roman law 
rights. as strong tests of domicil; but less weight seems to be 

given to these circumstances in England than by the 
Civilians. Nevertheless, when taken in connection with 
other facts, they are not without their influence in deter
mining national character in war. In 1863, Mr. Mackett, 
a natural-born British subject, who had not been naturalised, 
having been arrested in the United States, applied for 
redress; but it being shown that he had voted at elections, 
the British Government refused to interfere.

Character § 14. Another material circumstance by which intention 
and extent *g determined, is the character of the trade, or business, in
OI DUS1- 9 ...
ness. which the party is engaged. If his commercial enterprises 

have their origin and centre in the country of his residence, 
although extending to other countries, or if his business is 
of such a character and extent as to require an indefinite 
period to bring it to completion, the fair inference is, that
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he intends to reside there permanently, and the court will 
therefore regard it as his domicil.

§ 15. Another and most significant circumstance by which Time of 
the intention may be ascertained, is the time of residence. '
In most cases, this circumstance is unavoidably conclusive 
in determining domicil. Even where the party had first 
gone to a foreign country for a special purpose, which would 
repel the presumption that he intended to make it his 
permanent residence, yet if he has remained a great length 
of time, it will be presumed that his first intention has been 
changed, and that a general residence has grown, as is 
frequently the case, upon a special purpose. Hence, the 
plea of an original special purpose is not to be averred 
against a residence continued for a long period of time.

§ 16. The presumption of law with respect to residence Eresump-
in a foreign country, is, that the party is there animo ing from
manendi, and it lies upon him to explain it. Thus, whenr . r . . . residence.
the property of a foreigner, who, at the time of its ship
ment, was living in a hostile country, is seized as that of 
an enemy, the captors are not bound to prove that his place 
of residence was his actual domicil; but it rests upon him 
to disprove the presumption of the law, and. to redeem his 
property from the noxious imputation; he must give such 
evidence of his intentions and plans as shall be effectual to 
destroy it.

§ 17. In order to repel this presumption of the law, it is Evidence 

necessary for the party to prove that his original intention the pre- 
was to remain only for a short and definite period, that to sumPtlon* 
accomplish the purpose of his visit, neither a long nor an 
indefinite period would be required; that his past residence 
had not been long enough, by the mere operation of time, 
to establish a domicil, and that he had not been so mixed 
up with the trade and navigation of the country, as to have 
acquired its national character, by the very nature of his 
occupation.

§ 18. The national character of a public minister is not Of minis-
• • • • t)GI*S £Llldaffected by his residence in a foreign country, no matter consuls, 

what may be its duration, or the circumstances indicative of



Other
public
officers.

A wife, 
minor, 
student, 
servant.

the intent of the party to render it permanent. This results 
from the rule of extra-territoriality. But a consul does not 
come within this exception, and his consular character affords 
no protection to his mercantile adventures.

§ 19. The French jurists have laid down the following 
rules respecting the domicil of officers, civil or military, 
employed in the public service : 1st. If the office be for life, 
and irrevocable, the domicil of the holder is in the place 
where its functions are to be discharged, and no proof of 
the contrary will be admitted, “ for the law will not presume 
an intention contrary to indispensable duty.” 2nd. If the 
office be temporary or revocable, the law does not presume 
that the holder has changed his original domicil, but proof 
will be admitted to establish the fact that he has done so. 
These two divisions seem to warrant a third. Where the 
office, although for life and irrevocable, requires the holder 
to reside only a part of the time in the place where its 
functions are to be discharged, the law will presume his 
domicil to be in that place, but this presumption will yield 
to proof that the seat of his family affairs—the residence 
of his wife and children—is elsewhere, and that he has 
described himself, in all legal instruments, as belonging to 
the place of former domicil, and not to the place of his 
employment.

§ 20. It was a maxim of the Homan law, which has been 
incorporated into modern jurisprudence, that as the wile 
takes the rank, so does she also take the domicil of her 
husband; and, by the same analogy, the widow retains it 
after her husband’s death. But if she marry again, her 
domicil becomes that of her second husband. A minor, who 
is not sui juris, cannot change his domicil of his own accord 
(proprio motu); his domicil is that of the father, or of the 
mother during widowhood, or, perhaps in some cases, of the 
legally appointed guardian. With respect to the question 
of succession to an intestacy, some writers contend that 
neither the mother nor the guardian can change the domicil 
of a minor whose father is deceased, while others hold the 
contrary doctrine; all, however, agree that the forum of
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the minor is that of the surviving parent or legal guardian.
The domicil of an illegitimate minor is that of the mother. 
Students, whether majors or minors, are not considered as 
acquiring a domicil in the place where they sojourn merely 
for the purpose of prosecuting their studies. Servants may, 
or may not, have the same domicil as their masters, according 
to the particular circumstances of the case.

S 21. According: to the Roman law, a soldier’s domicil A soldier, 

was in the country where he served, if he possessed notning exile, and 
in his own country ; hut if he had any property in his own fugitive, 

country, he would be allowed a double domicil. By the 
law of all European countries, the prisoner preserves the 
domicil of his country. With respect to exiles, the Civil 
jurists distinguish between banishment for life, and for a 
term of years; in the first, the exile loses his original 
domicil, but preserves it in the second, being regarded in 
the same light as a person on a long voyage. The fugitive 
or emigrant from his country on account of civil war, is held 
not to have lost his intention of returning to it, and, there
fore, retains his native domicil. But if the prisoner, exile, 
or fugitive continue to reside in a foreign country after the 
coercion has been withdrawn, and after his power of choice 
has been restored, he may acquire a domicil therein.

§ 22. Suppose the government of the country of residence Effect of 
prohibits a foreigner from acquiring a domicil. It has been 0^a 
decided in France that a de facto domicil may be acquired, domicil, 
notwithstanding such prohibition, even with respect to the 
country of residence. This is placed on the ground that, 
although not entitled to the privileges of a domiciled 
subject, he may incur the liabilities.

§ 23. Treaties sometimes have the effect of preserving to Of trea- 
the resident in a foreign country his original domicil, or of ’ 
giving to him a commercial domicil, neither of the country 
of his origin nor that of his residence. Such has been the 
general effect of the treaties and commercial intercourse 
between Christian and Mohammedan States. European 
and American merchants residing in the East under the 
protection of trading factories, are considered as retaining
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the national character of the factory to which they 
belong.

§ 24. If a neutral merchant go into an enemy’s country 
during the war merely to collect his debts, or to withdraw 
the property which he may have there, his temporary 
residence, for that purpose alone, will not confer upon him a 
hostile character, and the property and funds thus sought 
to be withdrawn will not be subject to confiscation.

§ 25. The active spirit of commerce and enterprise in the 
present day, and the increased facilities for travel afforded 
by steam navigation and railroads, are well calculated to 
perplex the mind of a court in assigning accurately a 
merchant's national character, at different periods of a 
divided transaction. Thus, if he have charge of a complex 
mercantile business, he may be found, at no great intervals 
of time, in a variety of local situations, without any per
manent residence in any one place. It is, therefore, held, 
that a merchant carrying on commerce in different countries, 
in time of war, has the national character of each, in his 
respective trades.

§ 26. The native national character, lost, or suspended by 
a foreign domicil, easily reverts. The adventitious character 
imposed by domicil ceases with the residence from which it 
arose. An actual return to his native country is not always 
necessary, nor even an actual departure from the country of 
his domicil, if he has actually put himself in motion bona fide 
to quit the country sine animo revertendi. But the com
mencement of the journey to return to his native country, 
although it may restore to the party his native national 
character, will not exempt his property from the hostile 
character acquired by residence, only in cases where such 
property has been engaged in a trade completely lawful 
in the native character. The principle can never be ex
tended to protect a trade which is illegal in a native subject 
or citizen.

§ 27. In the application of the general rule that the 
native character of the party must be taken from that of 
the country where he resides, there is a material difference
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between removing from, and returning to, his native 
■country. Although the native character remains till a new 
domicil is acquired by actual residence or settlement in a 
foreign country, the adventitious character resulting from 
domicil ceases with the residence from which it arose.

§ 28. It seems to be a well-settled principle of inter- Subjects 
national law that, during the existence of hostilities (flag- gerent1U 
rewrite hello), no subject of a belligerent can transfer his during 
allegiance or acquire a foreign domicil by emigration from ’ 
his own country, so as to protect his trade either against 
the belligerent claims of his own country, or against those 
of a hostile power. In other words, his allegiance continues 
the same, and his native character is unaffected by his change 
of residence. This doctrine rests on the ground that to 
desert his own country in time of war, is an act of crimi
nality, and that if a citizen removed to another State, his 
allegiance is still due to his sovereign, and he is as much 
bound to abstain from trade with a public enemy as if he 
had remained at home; and his property, as that of an 
enemy, continues to be just as liable to seizure and con
fiscation, by an opposite belligerent.

§ 29. Mere military occupation of a territory by the forces Effect of 
of a belligerent (without confirmation of conquest by one of 
the modes recognised in international law), does not, in tton. 
general, change the national character of the inhabitants.
The allegiance of such inhabitants is temporarily suspended, 
but not actually transferred to the conqueror. They owe 
to such military occupants certain duties, but these fall 
far short of a change of the allegiance due to their former 
sovereign. But if the military occupation be by a power 
in amity with the former sovereign, and has taken place 
with the evident concurrence of those acting under his 
authority, a prior cession is presumed.

§ 30. Where the conquest is confirmed, or in any other of com
way made complete, the allegiance of the inhabitants who J^gt0011’ 
remain in the conquered territory is transferred to the new 
sovereign. The same effect is produced by an ordinary 
cession of such territory. In either case the national
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character of the inhabitants who remain, is deemed to be 
changed from that of the former to the new sovereign, and 
in their relations with other nations they are entitled to 
all the advantages, and are subject to all the disadvantages, 
of their new international status.

§ 31. But mere cession by treaty does not of itself operate 
as an immediate transfer of the allegiance of the inhabitants 
of the ceded territory. They remain subjects of the power 
to which their allegiance was originally due, until the solemn 
delivery of the possession by the ceding State, and an 
assumption of the government by that to which the cession 
is made. The actual delivery of the possession, and the actual 
exercise of the powers of government, must be clearly shown.

§ 32. Revolution or possession by insurgents cannot be 
regarded by a prize court as changing the national character 
of the territory so possessed or occupied, until the fact has 
been recognised by the political authority of the government 
to which the court belongs. Thus, although it was a matter 
of notoriety that a considerable part of the island of St. 
Domingo had, by revolt, been detached from the French 
colonial government, the British court of appeal decided 
that such inhabitants must be regarded as hostile in their 
commercial relations, till the British Government should 
recognise their change of national character. The Supreme 
court of the United States has adopted the same rule.

§ 33. In many cases, the nature of the traffic or business 
in which an individual is engaged, may stamp upon him a 
national character, wholly independent of that which his 
place of residence alone would impose. Thus, although a 
neutral merchant, residing in his own country, and trading,, 
in the ordinary manner, to the country of a belligerent, does 
not thereby acquire a hostile character, yet, if he is a privi
leged trader, engaged in a commerce that none but the 
subjects of the enemy are permitted to conduct, or that can 
only be carried on by a special license from the government, 
the place of his domicil will not protect such trade, but all 
his property embarked in it becomes liable to confiscation, 
as that of an enemy.
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§ 34. There is, however, a very material distinction be- This cha-
J 9 ’ J . . ractertween the hostile character impressed by domicil, and that differs 

which results solely from the nature of the traffic in which ^at 
the individual is engaged. A foreign merchant domiciled from 
in the country of the enemy, is himself an enemy, in the domiciL 
same sense and to the same extent as a native subject; and 
all his property on the ocean, wherever it may be found, 
and whatever may be the nature of the commerce in which 
it is embarked, is liable to confiscation. But the hostile 
character which arises solely from the nature of the traffic, 
is limited, in its noxious and penal effects, to the transactions The 
and property that the prohibited trade embraces; in allPortland- 

other respects, such individual still retains all the rights 
and immunities of a neutral, a subject, or an ally, as the 
case may be.

§ 35. The habitual employment of an individual may also of habi- 
afifect his national character. Thus, a person employed 
habitually and constantly, as a master or mariner, or as a 
supercargo or commercial agent, in the trade and navigation 
of a hostile country, although he has no domicil there, in 
the civil and legal sense of the term, is impressed with its 
national character, and this hostile character spreads itself, 
in its consequences, generally over his affairs. It follows and 
involves all his property, in whatever trade employed, that 
does not appear, from other circumstances, to have acquired 
a distinct national character.

§ 36. The national character of ships is, as a general rule, National 
determined by that of their owners. But, as hereafter shown, 
this rule is subject to many exceptions, a hostile character and goods, 
being not unfrequently impressed upon the vessel, while its 
owners are neutrals or friends. Thus, a hostile flag and pass, 
the carrying of military persons or despatches of an enemy, 
trading between enemy’s ports, &c., will, give to the vessel a 
hostile character, no matter what may be that of its owners.
The national character of goods, as a general rule, follows 
that of their owner, but, as shown in the subsequent chapters, 
this rule is sometimes varied by the character and conduct 
of the vessel in which they are found, by the acts of the
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master or supercargo in whose hands they have been 
placed, and by the nature of the documentary evidence by 
which the ownership is attempted to be proved. For the 
evidence of registry of a British ship, see 57 & 58 Viet, 
c. 60, s. 14. In cases of slave seizures, the flag carried by 
the slave-ship does not fix the nationality of the vessel. 
(The “Eagle”! W. Bob. 246).
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CHAPTER XIII.

MUTUAL DUTIES OF STATES.

§ 1. Every right has its correlative duty. As the inter- Rights 

national rights of States are divided into perfect and i^tive^6 
imperfect rights, so the corresponding international obliga- duties, 
tions may be also divided into perfect and imperfect duties.
It will be remembered that any right of a sovereign State 
is none the less a right because it is classed as imperfect 
in international jurisprudence, or because it cannot be 
absolutely demanded and enforced under the positive law 
of nations; so, the corresponding obligation, although imper
fect, is, nevertheless, a duty binding upon the conscience of 
the nation which owes it.

§ 2. In discussing the mutual duties of States, we will Ciassifica- 
consider: First, those perfect duties which one State is 
absolutely bound to perform, and which others have a perfect States, 
right to demand, such as the obligations to render justice 
to others, and to permit to them the enjoyment of the rights 
of independence, of quality, of property, of legislation and 
jurisdiction, of legation and treaty, etc.; and second, those 
imperfect duties which are recognised by international juris
prudence as binding obligations, but which those to whom 
they are due cannot claim and enforce as absolute rights, 
such as extradition, diplomatic and commercial intercourse,
&c. There are other imperfect duties which rest solely 
upon the law of nature, such as humanity, friendship, &c., 
but they are not taken cognisance of by the positive law 
of nations.

§ 3. The obligation of a State to render justice to all Justice a 

others is a perfect obligation, of strictly binding force, at obligation,
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all times and under all circumstances. No State can relieve 
itself from this obligation, under any pretext whatever.

§ 4. There can be no doubt that a State is responsible for 
the acts of its rulers, whether they belong to the executive, 
legislative, or judicial department of the Government, so 
far as the acts are done in their official capacity. States 
have relations with each other only through their respective 
Governments, and, in international jurisprudence, the Gov
ernment is the State, no matter what may be its form or 
duration, whether it be a despotism, a pure republic or a 
mere de facto Government.

§ 5. The question, however, assumes a different aspect 
when we consider the acts of the subordinate officers of a 
State. A State is undoubtedly responsible for all the acts 
of its ambassadors and other public ministers furnished with 
full power, and also of all its diplomatic agents, within the 
limits of their presumed powers and duties, until such acts 
are expressly disclaimed by the State as being unauthorised. 
And even then it is bound, in general, to repair the wrong 
and to punish the offender; for a mere disclaimer is not 
always satisfactory to the party aggrieved. This rule is 
particularly applicable to the acts of its military and naval 
forces. An officer’s commission is, in general, to be regarded 
as sufficient evidence of his authority. If the act of the 
officer be disavowed by his Government, the latter is bound 
to punish him, or to surrender him for punishment to the 
injured party.

§ 6. As it is impossible for the best regulated State, or 
for the most vigilant and absolute sovereign, to model, at 
his pleasure, all the actions of his subjects, and to confine 
them, on every occasion, to the most exact obedience, it 
would be unjust to impute to the nation, or to the sovereign, 
all the faults of the citizens. We ought not then to say, 
in general, that we have received an injury from a nation, 
because we have received it from one of its members. The 
act of the individual is not necessarily and of consequence 
the act of the State, nor would it be just, in all cases, to 
hold a State responsible for the act of each individual
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member of which it is composed. The responsibility of 
the State results from its neglect or inability to control the 
•conduct of its subjects, or its neglect or inability to punish 
the offences and crimes which they commit. But if a nation 
approves and ratifies the act committed by a citizen, it 
makes that act its own.

§ 7. There is another case, where the nation in general is Piracy by 
guilty of the base attempt of its members. That is when, land^ 
by its manners, or the maxims of its Government, it accustoms 
and authorises its citizens to plunder and ill-use foreigners, 
or to make inroads into neighbouring countries. Thus, the 
nation of the Usbecks is guilty of the robberies committed 
by the individuals of which it is composed. So, with respect 
to Algiers, and the States of the Mediterranean, from whose 
ports issued numerous corsairs to prey upon the commerce 
of other nations; who would say that the whole State was 
not justly punishable for these acts of its subjects? Piracy 
by the law of nations, by whomsoever or wheresoever com
mitted, may be tried and punished in the courts of justice 
of any nation. And it has been contended by some, that 
the same principle is applicable to similar crimes committed 
on land, and that those who, without the authority or com
mission of any State, and in defiance of all law, organise 
and band together for predatory and illegal military expe
ditions, are equally punishable, under the law of nations, 
in the courts of any State having custody of the offenders.
And there can be no question of the guilt and responsibility 
of a Government which encourages or permits its private 
citizens to organise and engage in such predatory and 
unlawful expeditions, against a State with which that 
government is at peace. Piracy is punishable in British 
Courts by virtue of the 7 Will. IV. and 1 Viet., c. 88, s. 2, 
which provides that whosoever, with intent to commit, or 
at the time of, or immediately before, or immediately after 
committing the crime of piracy in respect of any ship or 
vessel, shall assault, with intent to murder, any person being 
on board of, or belonging to, such ship or vessel, or shall 
stab, cut, or wound any such person, or unlawfully do any
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act whereby the life of such person may be endangered,, 
shall be guilty of felony, and, being convicted thereof, shall 
suffer death as a felon. Authorities seem to agree that a 
ship of a neutral, commissioned by a belligerent, is not a 
pirate. The Admiralty Law, which used in England to 
govern the case of pirates, did not recognise any wrong in 
promising a ransom to a pirate and afterwards not com
plying with it; for the Law of Arms is not enjoyed by 
pirates, nor are they enemies in the true sense of the word, 
and, therefore, they do not enjoy the privileges of such. 
All ransom, whether to pirate or to enemy, is now forbidden 
by the British Prize Act, 1864, 27 & 28 Viet. c. 25.

Definition § 8. Piracy is robbery committed upon the sea, and a 
of piracy. pjra^e a sea robber. Indeed, the word “pirata,” as it is 

derived from ireipav, “transire, a transeundo mare,” was 
anciently taken in a good sense, and signified an admiral 
or commander at sea. But afterwards the word was taken 

United in an ill sense, and signified a sea rover or robber, either 
SSmithY-'the ^rom the Greek word TTEipa, deeeptio, dolus, “deceit,” or from 
Virginius; the word 7Tupav, “transire,” of their wandering up and down 
Hauscar. and resting in no place, but “ coasting hither and thither 

to do mischief; ” and from this sense, oi /card daXacrcrav 
icaKovpyoi, sea malefactors were called 7rsiparai, “ pirates.” 
Even an independent State may be guilty of piratical 
acts. “What were the Barbary pirates? What are the 
African tribes ? ” said Dr. Lushington in the case of the 
Magellan pirates (1853). “ I am well aware that it has 
been said that a State cannot be piratical, but I am not 
disposed to assent to such dictum as a universal proposition.” 

Plea of § 9. Attempts have sometimes been made to excuse 
emigra- the State, or to exempt it from responsibility, for the acts 
expatria- its citizens who engage in unauthorised expeditions, or 
tioii. who organise “ filibuster ” expeditions against other nations, 

on the ground that such citizens are, by the very act of 
emigration, virtually expatriated, and can no longer be 
regarded as subjects whose conduct the State can control, 
or for whose acts it can be held responsible. Emigration 
for an unlawful purpose is, in itself, an unlawful act, and
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may be prohibited by the State; and it is undoubtedly the 
duty of the State to exercise its right of prohibition. It 
cannot escape the responsibility of neglecting that duty.

§ 10. It is the duty of every State to show all proper Duties of 
respect and honour to other sovereign States, whether the “utual 
dignity of such States be represented in the person of their * PeCt* 
sovereign, their flag, their ministers, or their subordinate 
offlcers. A want of respect to a subordinate officer, however, 
is not, by any means, to be necessarily construed into a want 
of lespect for the State to which he belongs, for such officers 
do not, necessarily, nor even by implication, represent the 
dignity of their State or nation.

§ 11. The general right of trade, and the general duty Declining 
of a State to facilitate commercial intercourse with others, mercial 
are well-settled principles of international law; nor is itinter- 
anywhere denied that a nation has a right to decline a C°Urse* 
particular commerce which it may deem disadvantageous 
or injurious. The obligation of trading with a foreign State 
is imperfect in itself, and gives it only an imperfect right.
“ The Spaniards,” says Vattel, “falling on the American 
Indians, under a pretence that these people refused to traffic 
with them, endeavoured in vain to cover their insatiable 
avarice.” China and Japan for a long time declined all 
commercial intercourse with other nations, although they 
traded among themselves, and sometimes with the Dutch.

§ 12. Among the mutual duties of States, arising solely Mutual 
from natural law, are the offices of humanity, such as humanif 
relieving the distresses and wants of others, so far as is ^
reconcilable with our duty towards ourselves. The like 
assistance is due, whatever be the calamity by which a 
nation is afflicted. Whole sections of countries are some
times devastated by floods, and cities and towns destroyed 
by fires or earthquakes, leaving vast numbers of people 
destitute of the means of shelter or subsistence.

§ 13. A question arises, how far one State .may afford Limited by 
assistance to another nation suffering distresses which neutraht 
immediately result from the operations of a war. We refer, ^ ™ ^ 
of course, to the offices of humanity, and not to assistance

M
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in the means of carrying on hostilities. In case of a siege 
or blockade, no neutral State can furnish food to the 
inhabitants of the place so besieged or blockaded, without a 
violation of its neutral duties, no matter how much they 
may suffer, or how strong may be the dictates of humanity 
to relieve such suffering. So, also, an enemy may some
times devastate whole sections of a country, and reduce the 
inhabitants to the miseries of famine, but this would not, 
ipso facto, justify another State to furnish them with relief. 
The rights and duties of the neutral will be determined by 
the peculiar circumstances of each case, and it would, 
therefore, be difficult to lay down any positive and invari
able rule on this subject. There can be no doubt, however, 
that when the war is ended, or its operations are removed 
from the particular place or section of country, foreign 
nations may extend the offices of humanity to relieve the 
distresses of a suffering people. The British Government, 
in 1810 (then at war with Denmark), having been informed 
that the inhabitants of the Feroe Islands and Iceland, part 
of the dominions of Denmark, were reduced to extreme 
misery, in consequence of the want of their accustomed 
supplies, ordered that they should not be disturbed by 
hostilities, but that they should be treated as neutrals. 
Moreover, a British Consul was appointed to Iceland.

§ 14. The increasing maritime commerce between different 
nations calls imperatively for a uniformity of the laws by 
which the practice of quarantine should be governed. If 
one State abolishes or relaxes its measures of quarantine, 
and a neighbouring State preserves a vigorous procedure, 
it is evident that the advantages which may result to com
merce from the reforms of the one will be materially 
depreciated, or even more than counterbalanced, by the 
severity of the quarantine which the other State will 
exercise towards vessels arriving from the ports of the 
former. It is, therefore, the interest of all—especially of 
neighbouring—States that their measures of prevention 
should be uniform. Judging from past experience, no age 
can safely delude itself with the belief, that the dire
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visitations of pestilence, and of cognate disease, are things 
of the past, and that precautions may be disregarded.

§ 15. The right of a State to expel foreigners from her Droit de 
territories is sometimes called the Droit de Benvoi. Since ^JV01 
every State is obliged to receive its own subjects, even taxation of 
after they have emigrated abroad, so there is a corre- foreig,ners* 
sponding power of every State to send away a foreign citizen 
who has immigrated there. This right of a State ceases 
where a foreigner has been naturalised in the particular 
State. A memorable example of the exercise of this power 
in the time of peace was the passage of the Alien Law of the 
United States in 1798. Immigration to the United States 
is regulated by the Acts of Congress of 1875 and 1882.
By the Act 11 and 12 Viet., c. 20, power was given in 1848 
to the executive in England and Ireland to remove aliens 
from the realm, but it is no longer in force. Foreign Jews 
have frequently been expelled from Russia, and as lately 
as 1881 from Tangiers. Concomitant with the Droit de 
Benvoi is that of the taxation of aliens by the State in 
which they are commorant. This right includes the power 
to determine the amount which must be levied; it is a 
powerful incident to sovereignty, the exercise of which, 
unless abused, cannot in general be made the subject of 
diplomatic remonstrance. In 1883 the United States 
Government complained of the action of Cuba in imposing 
taxes on coloured citizens of the United States on account 
of their colour. The law of Louisiana, imposing a tax on 
legacies payable to aliens, probably is not opposed to Inter
national law.
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CHAPTER XIV.

SETTLEMENT OF INTERNATIONAL DISPUTES.

§ 1. The precepts of morality, as well as the principles 
of public law, by which human society is governed, render 
it obligatory upon a State, before resorting to arms, to try 
every pacific mode of settling its disputes with others, 
whether such disputes arise from rights denied or injuries 
received. A little moderation and delay may bring to the 
offended party a just satisfaction; whereas rash and pre
cipitate measures often lead to the shedding of much 
innocent blood.

§ 2. The different modes of terminating disputes between 
independent States, short of actual war, are divided into 
two classes: first, amicable, or measures taken via amicabili ; 
and second, forcible, or measures taken via facta. The 
amicable modes or measures have been variously divided by 
publicists; the division most generally adopted is, into 
accommodation, compromise, mediation, arbitration, and 
conference. The forcible modes or measures are commonly 
known as retortion, retaliation, reprisals, seizure, and 
embargo.

§ 3. Amicable accommodation is where each party candidly 
examines the subject of dispute, with a sincere desire to 
preserve peace, by doing full justice to the other. In such 
cases, all doubtful points of etiquette will be yielded, and all 
uncertain and imaginary rights will be voluntarily renounced 
in order to effect an amicable adjustment of differences. 
If no compromise of the right in dispute can be effected, 
the question will be avoided by the substitution of some 
other arrangement which may be mutually satisfactory.
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§ 4. Compromise is where the two parties, without Compro- 
attempting to decide upon the justice of their conflicting mise* 
pretensions, agree to recede on both sides, and either to 
divide the thing in dispute, or to idemnify the claimant 
who surrenders his share to the other.

§ 5. Mediation is where a common friend interposes his Mediation, 
good offices to bring the contending parties to a mutual 
understanding. As this friend acts the part of a conciliator, 
rather than a judge, he may, while favouring the well- 
founded claims of one party, seek to induce him to relax 
something of his pretensions, if necessary, in order to secure 
peace. The mediator is essentially different from the 
arbitrator, although he frequently assumes the latter office 
also ; he does not decide upon any of the matters in dispute, 
but merely seeks to reconcile conflicting opinions, and to 
moderate adverse pretensions. The termination of the 
23rd Protocol of the Treaty of Paris, 1856, is as follows:—
“ Whereupon the Plenipotentiaries (Le,, of Austria, France,
Great Britain, Prussia, Russia, Sardinia, Turkey) do not 
hesitate to express, in the name of their Government, the 
wish that States between which any serious misunderstand
ing may arise should, before appealing to arms, have 
recourse, as far as circumstances might allow, to the good 
offices of a friendly Power. The Plenipotentiaries hope 
that the Governments not represented at the Congress will 
unite in the sentiment which has inspired the wish recorded 
in the present Protocol ” England appealed to both France 
and Prussia, in 1870, when war was imminent between those 
two countries, to refer the difference to a friendly Power 
before having recourse to arms, agreeably to the above 
Protocol. France replied that she appreciated the utility 
of the rule, but reminded Great Britain of the reserve made 
on the subject and recorded in the same Protocol, viz.
66 Que le voeu exprime par le Congres ne sourait en aucun 
cas opposer des limites a la liberte d’appreciation qu’aucune 
Puissance ne peut aliener dans les questions qui touchent 
a sa dignite. Among the differences between States which 
have been settled by mutual concession, or by amicable
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means, without recourse to war, may be included the 
adjustment, by the treaty of Washington, in 1842, of the 
then differences between the United States and Great 
Britain, with respect to the right claimed by the latter to 
visit the vessels of the former in search of slavers on the 
coast of Africa; also the question between Great Britain 
and the United States with regard to the alleged right of 
subjects of the United States to fish on the banks of 
Newfoundland, in the Gulf of St. Lawrence, and other 
places where subjects of Great Britain were wont to fish 
before the recognition of the' independence of the United 
States. In this matter also an amicable arrangement was 
made between the two countries by treaties in 1818, in 
1854, and in 1871. Also the dispute between the same 
countries in 1850 concerning the protectorate exercised by 
Great Britain over the Mosquito Indians of Central America, 
ending in the treaty of 1859 between Great Britain and 
Honduras, whereby the country of the Mosquito Indians 
was recognised as belonging to Honduras, and the British 
protectorate ceased. The claims of the United States 
concerning the Oregon territory in 1844, on the ground of 
priority of discovery, were settled by the treaty of 1846, 
providing that the boundary line between the British and 
United States territory should be continued westward, 
along the forty-ninth parallel of north . latitude, to the 
middle of the channel separating the continent from 
Vancouver’s Island, and thence southward through the 
middle of the channel and of Fucas’ Straits to the Pacific 
Ocean. This treaty, however, necessitated subsequent 
reference to the arbitration of the Emperor of Germany, 
in 1871, as to whether the south boundary line should pass 
through the Rosario Straits or the Canal de Haro (see 
p. 69). In the case of Delagoa Bay disputes took place 
between Great Britain and Portugal, with regard to their 
territory, from 1823 to 1872. In that year the matter was 
referred to the President of the French Republic, who 
decided in favour of Portugal. (See Pari. Papers, 1875, 
vol. 83.) A dispute occurred between Great Britain and
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Spain in 1790, relative to the Nootka Sound, on the North
Western coast of America, in the course of which two 
Spanish ships of war captured two English vessels off 
Nootka Sound, in support of their claim that all the coast 
to the north of Western America, on the side of the South 
Sea as far as beyond Prince William’s Sound, in the 61st 
degree, belonged to them. The crew of these vessels had 
landed and built on the coast. The Viceroy of Mexico 
restored the vessels; but Great Britain could not suffer 
so important a question to remain in abeyance. After 
prolonged negotiations, it was finally settled by a convention 
between Great Britain and Spain; the guarantee which she 
was obliged to ask for, in order to prevent dynastic com
binations dangerous to her safety and the care of her 
dignity, prevented her from taking any other course than 
that which she had adopted. By the Treaty of Washington,
May 8, 1871, Great Britain and the United States agreed to 
refer the questions in dispute between them to arbitration.
(For some details of this matter, see ch. xxiv.) The 
dispute between Germany and Spain with regard to the 
Caroline Islands was referred by those Powers to Pope 
Leo XIII. in 1885. The Note containing the Pope’s 
decision recommended those Powers to renew their direct 
negotiation with each other, Germany recognising the 
sovereign rights of Spain over the Pellew and Caroline 
Archipelagoes, and accepting in return the liberty of trade, 
navigation, and colonisation, together with the grant of 
coaling and naval stations. Both Governments acquiesced in 
this award. The Controversy between Great Britain and the 
United States concerning seal-fishing by the Canadians in the 
Bering Sea was settled by arbitration of a tribunal of seven 
jurists at Paris, August 15, 1893, in favour of Great Britain.

§ 6. Arbitration is where the decision of a dispute is left to Arbitra- 
■ arbitrators chosen by common agreement. If the contending ' 

parties have agreed to abide by the decision of these referees, 
they are bound to do so, except in cases where the award is 
obtained by collusion, or is not confined within the limits of 
the submission. It is usual to specify, in the agreement to
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arbitrate, the exact questions which are to be decided by the 
arbitrators, and if they exceed these precise bounds, and pre
tend to decide upon other points than those submitted to 
them, their decision is in no respect binding.

§ 7. Offers to arbitrate are not always accepted, nor is the 
State declining the proposal bound to give any reasons in 
justification for rejecting the proposal of the other disputant, 
or the proffer of a third power to act as arbitrator. It can
not be laid down as a general and unqualified proposition, 
that it is the duty of States to adopt this mode of trial. 
There may, under the circumstances, be no third State willing, 
or qualified in all respects, for so arduous and invidious a 
task. Moreover, a State may feel that the contested right 
is one of vital importance, and one which she is not justified 
in submitting to the decision of any arbiter or arbiters.

§ 8. Conferences and international congresses have fre
quently been resorted to, where differences exist between 
several States, and they are willing to discuss them in a 
spirit of conciliation, in order to bring them to an amicable 
settlement. They are also often resorted to after the termi
nation of a general war, for the purpose of discussing and 
settling questions growing out of the operations of the war, 
and not included in the stipulations of the treaty of peace. 
Other States than those who are parties to the dispute, being 
interested in the determination of the questions submitted, 
or at least in the preservation of peace, are most usually 
invited to take part in these conferences. The late Lord 
Beaconsfield stated in the House of Lords (February 25, 
1878): “ I really cannot explain the difference between a 
congress and a conference, because I do not recognise any 
difference between them. There is a common idea that a 
congress consists of sovereigns, and a conference of pleni
potentiaries ; but there is no foundation for this distinction. 
The Congress of Eastadt, at the beginning of the last 
century, was composed of plenipotentiaries, and so was the 
Congress of Paris, 1856.”

§ 9. Retortion, called by some amicable retaliation, and 
retorsion de droit, is where one nation applies, in its transactions
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with the other, the same rule of conduct by which that 
other is governed under similar circumstances. Thus, if one 
State should make oppressive laws respecting the property, 
or trade, or personal rights of the citizens of another State, 
the latter may retort by enacting similar laws against the 
citizens of the former. This kind of retaliation usually 
follows the breach of what are called imperfect obligations, 
and which do not justify a resort to forcible measures.

§ 10. Retaliation, or, as it is sometimes called, vindictive Retalia- 
retaliation, or retorsio facti, is where one State seeks to make tio11, 
another, or its citizens, suffer the same amount of evil which 
the latter has inflicted upon the former. Retaliation should 
be limited to such punishments as may be requisite for our 
own safety and the good of society; beyond this it cannot be 
justified.

§ 11. Reprisals are resorted to for the redress of injuries Reprisals, 
inflicted upon the State, in its collective capacity, or upon 
the right of individuals to whom it owes protection in return 
for their allegiance. They consist in the forcible taking of 
things belonging to the offending State, or of its subjects, 
and holding them until a satisfactory reparation is made for 
the alleged injury. If the dispute is afterwards arranged, 
the things thus taken away by way of reprisal are restored, 
or, if confiscated and sold, are paid for with interest and 
damages ; but if war should result, they are condemned and 
disposed of in the same manner as other captured property, 
taken as prize of war. As reprisals bring us to the awful 
confines of actual war, it is proper to inquire what kind of 
injuries, inflicted upon the State collectively, or upon its 
individual members, justify a resort to so dangerous a 
measure of redress. It is only in cases where justice has 
been plainly denied, or most unreasonably delayed, that a 
sovereign State can be justified in authorising reprisals upon 
the property of another nation. In 1850 the British 
Government authorised reprisals upon the Greeks for a 
claim of one Pacifico, a Jew, but born a British subject; his 
house had been broken open by a mob, his family beaten, 
and his whole property destroyed. He appealed to the
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Greek Government for 21,2957 Is. 4<7, but neither obtaining 
that nor any reparation, he sought the protection of Great 
Britain. This exception to the rules of international law 
has been excused on the ground that the local tribunals were 
corrupt, and that this affords considerable protection to 
travellers and to British commerce. The British minister 
at the Court of Athens had been promised by the Greek 
Government a settlement of the full claim ; but the British 
Government agreed to refer the matter to commissioners, 
who awarded the Jew 1507

§ 12. Beprisals may be either general or special. They 
are general where one State awards to its subjects a general 
permission to seize the goods or persons of the offending 
nation upon the high seas, or wherever found without the 
jurisdiction of another State. They are special where such 
permission is limited to particular persons or things, or in 
time and place. Letters of marque, to injured persons, 
authorising them to indemnify themselves upon the property 
of the subjects of the offending State, wherever found, have 
almost entirely fallen into disuse.

§ 13. Another division of reprisals, is into positive and 
negative, or, as termed by some writers, active and passive. 
Beprisals are negative when a State refuses to fulfil a perfect 
obligation which it has contracted, or to permit another nation 
to enjoy a right which it claims; they are positive when they 
consist in seizing the persons and effects belonging to the 
other nation, in order to obtain satisfaction.

§ 14. Some writers have imagined a state of things, which 
they term “ pacific blockade; ” that is to say, that one State 
may blockade the coasts of another State, and at the same 
time declare that a state of peace is maintained. The weight 
of authority, although not of modern practice, is against such 
an anomaly. While a blockade, as a war measure, will be 
internationally respected, this should not be the case with a 
blockade, instituted as part of a system of pacific pressure. 
Such blockades cannot affect neutral States; they are 
virtually nothing but special reprisals. Examples of so- 
called “ pacific blockades ” are the blockade of the coast of
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Greece by Great Britain, France, and Russia in 1827, 
followed by the battle of Navarino; the “ naval demonstra
tion ” at the port of Dulcigno, in 1880, of a fleet of British, 
German, French, Austrian, Russian, and Italian men-of-war 
to compel the Turkish Government to execute the treaty of 
Montenegro; the blockade of the Greek ports from Cape 
Malea to Cape Colonna, in 1886, by the Great Powers, to 
induce Greece to disarm and to adopt a pacific policy; and 
of Crete, by the Great Powers, in 1897.

§ 15. Seizure is a general term applicable to the forcible Seizure, 
taking of the persons or property of others, and is applied 
alike to reprisals and belligerent captures made in war.
But, in its more restricted sense, as applied to measures 
taken via facta, or forcible means of settling international 
disputes, the term is limited to taking forcible possession of 
the thing in dispute, or of the persons by whom the offence 
is committed. The seizure of the thing in controversy is 
generally regarded as the preliminary step toward the com
mencement of a war. It is, nevertheless, neither an actual 
nor a formal declaration of hostilities, and there is, therefore, 
still a possibility of a settlement of the dispute, before 
entering into a state of solemn and public war.

§ 16. But before taking such forcible possession, it is B-igb* to 
necessary tor us to prove clearly our right to the thing in proved, 
dispute, and also that we have already tried the milder 
modes of adjustment, for other people are not obliged to 
respect that title any further than we show its validity, nor 
will they justify us in resorting to a measure of so much 
rigour, and one, too, so likely to produce the most serious 
consequences to society, until we justify our conduct on the 
ground of its absolute necessity. The possessor may, there
fore, remain in possession till proof is adduced to convince 
him that his possession is unjust.

§ 17. It is a well-settled principle of international law, Reprisals 

that reprisals, strictly speaking, affect the persons as well as persons; 
the property of the subjects of the Government against which 
they are granted; but, in modern times, they have been 
chiefly confined to goods. In executing the right of reprisal
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upon vessels, the persons of the commanders and crews are 
necessarily affected, although it is usual to release them 
immediately on bringing into port the vessel taken by way 
of reprisal. Nevertheless, the right of reprisal extends also 
to all persons, except ambassadors, of the offending nation.

§ 18. But the seizure and punishment of the individuals 
offending is an act not unusual on the part of the offended 
State. Where such persons are found within the j nrisdiction 
of the State, and they are duly tried and condemned by the 
lawfully constituted tribunals of the country, the act is 
nothing more than the ordinary and legitimate exercise of 
the authority of sovereign and independent States. But 
such offenders are sometimes seized upon the high seas, or 
elsewhere beyond the jurisdiction of the offended nation. 
Such seizure is an act, not of war, but in violation of pacific 
international rights, and is sometimes followed by war.

§ 19. In case the Government of the offending individuals 
should assume the responsibility of their acts, it would seem 
that the latter cannot be punished, unless the acts were 
dehors the power of the ratifying State.

§ 20. Alexander McLeod, a British officer, was indicted, 
in 1841, for the burning of the steamboat “ Caroline,” and 
the killing of one Amos Durfee, a citizen of the United 
States, in effecting the capture of that steamboat within 
the jurisdiction of the State of New York, in December, 
1837. During the disturbances in Upper Canada, in the 
winter of 1837, the “ Caroline,” belonging to an American 
owner, had been actively engaged in conveying arms and 
stores from the American side of the river to the Canadian 
rebels, who were in possession of Navy Island. She was 
boarded in the night time by a party of Canadian Royalists, 
while she was lying, by an unexpected coincidence, without 
the Canadian waters, and within the jurisdiction of the 
territory of New York. She was set on fire, and sent down 
the stream, when she was precipitated over the Falls of 
Niagara and dashed to pieces. Durfee was killed in the 
affray, and several others were wounded. McLeod was 
arrested, while engaged on some business within the territory
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of the State of New York, on the above charges. The 
responsibility of McLeod's acts was assumed by the British 
Government, as having been done by its authority. The 
Government of the United States agreed that, after the 
avowal of the transaction as a public transaction, authorised 
by the British authorities, individuals concerned in it ought 
not, by the principles of public law, to be holden personally 
responsible in the ordinary tribunals of law for their par
ticipation in it.

§ 21. An embargo is a species of reprisal upon the pro- Embar- 
perty of the offending nation, found within the territory of £oes- 
the injured State, by prohibiting the departure of vessels, 
or the removal of goods. An embargo may, or may not, be The Boeder 
followed by the sequestration of the goods and property Lust- 
detained. If war follows, it is said to have a retroactive 
effect, and the detained goods are considered as the property 
of enemies taken in war. But if the difficulty which led 
to the embargo is amicably arranged, they are released 
upon the terms which the parties may stipulate in such 
arrangement. In maritime embargoes, persons as well as 
goods are usually detained, to be subsequently released, or 
treated as prisoners of war, according as the embargo results 
in peace or war. An embargo is classed as a measure of 
redress, midway between reprisals and war.

§ 22. The resort to reprisals, seizures, or embargoes, or where 
forcible means of redress between nations, may assume the reprisals,

** &C £11*6character of war, in case they fail to produce the satisfaction followed 
demanded of the offending State. Such acts, not beingby war* 
positive acts of war, the effects seized are not usually con
demned till the question of peace or war is finally decided.
If peace should be continued, they are restored ; but if war 
follows, they are confiscated.

§ 23. A State may authorise seizures and reprisals in Not in
favour of its own citizens, and for the redress of its own *avo.ur of. , . foreigners.
grievances, but not m favour of foreigners, or in an affair 
in which the nation has no concern. But Yalin is of 
opinion that the exception of foreigners does not apply to 
aliens domiciled in the country (regnicola).
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§ 24. The Jus angarise is a right, denoting compulsory 
service. It is of .great antiquity, being referred to in the 
New Testament (Matt. v. 41). By virtue of this right, 
neutral vessels within territorial waters of a country held 
by a belligerent, may be appropriated by him, on pay
ment of a reasonable price for compensation. It is akin 
to the right of prestation, by which neutral vessels may be 
hired by a belligerent, on payment of freight beforehand, 
and to embargo or arrest of princes. During the Franco- 
Prussian war, 1870, the Prussian troops sank six British 
vessels in the river Seine. This act was’ defended by 
Prussia on the ground of military necessity, although, on 
the demand of the British Government, an indemnification 
was subsequently made.

§ 25. The theory of promoting peace by the establish
ment of public arbitrators, elected by the consent of various 
States, is by no means new. In the beginning of the 
twelfth century, Gerohus propounded his idea for an inter
national arbitration; and this idea has since been pro
pounded by many philanthropists; but history teaches us 
that the very efforts to preserve the equilibrium of power, 
and to protect the independence of weaker States, have led 
to the most bloody and destructive wars. In the end of 
this nineteenth century, with the experience of the past to 
teach us, it is to be feared that universal peace and inter
national arbitration must be pronounced to be dreams— 
beautiful, doubtless—but still only dreams.
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CHAPTER XV.

JUST CAUSES OF WAR.

§ 1. The reasons which determine a nation to undertake a Reasons 
war are divided, by publicists, into two distinct classes: “*iyes 
those which relate to the right to make the war, and those of war. 
which relate to the expediency or propriety of doing so. The 
former are called the causes of the war, and the latter the 
motives; these causes may be justifiable or unjustifiable, and 
the motives may be commendable or vicious. The distinction 
has not always been observed by publicists and historians, 
and we not unfrequently find reasons alleged as causes 
of a war which were only motives or mere pretexts for 
undertaking it.

§ 2. The justifiable causes of a war are injuries received or Justifi- 
threatened. There must be a strong probability that the causes, 
threat may be attempted to be carried into execution, as 
mere empty words will seldom justify us in declaring war.
It is not necessary that the injury should be material or 
physical, as a national insult is often as injurious as the 
robbery of a province. The justifiable objects of a war 
may, therefore, be divided into three classes or sub-divisions :
1st, to secure what belongs or is due to us; 2nd, to provide 
for our future safety by obtaining reparation for injuries 
done to us; and 3rd, to protect ourselves and property from 
a threatened injury.

§ 3. It is not sufficient, in the forum of conscience, that The 
we have just grounds for war, or that its objects are justi
fiable; we must also have good and proper motives for 
undertaking it. The motives of a war are, as we have 
said, divided into two classes: 1st, Commendable, and 2nd, 
Vicious,
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§ 4. Commendable motives are derived from the good of 
the State and the protection of the people. If the motive 
for the war is to prevent an injury, or to repair one by 
obtaining a just satisfaction, or to provide for our future 
safety by obtaining a reparation for an injury done, or to 
recover a right of which we have been unjustly deprived, it 
is both proper and commendable.

§ 5. Vicious motives are not derived from the good of the 
State or the protection of its citizens, but from the sugges
tions of evil passions. Such are the motives which spring 
from unbridled and wicked ambition—the arrogant desire 
for command, the ostentation of power, the thirst for riches, 
the avidity of conquest—from jealousy, hatred, and revenge.

§ 6. All modern ethical writers regard an unjust war as 
not only immoral, but one of the greatest crimes—murder 
on a large scale. Some of the early Fathers of the Church 
went so far as to adopt the principle, that war, in any case 
and under any circumstances, is unjustifiable, because con
trary to the revealed will of God, and that all Christians 
were forbidden to bear arms. The consequence was that 
the Roman soldiers, who became converts to Christianity, 
deserted their flags in crowds, and some suffered martyrdom 
rather than continue in the military service. This extreme 
doctrine afforded the opponents of Christianity good ground 
for saying that it was destructive of civil government, and 
that a State composed of true Christians could not subsist. 
Moreover, it became evident that if Christians were not 
permitted to use arms in self-defence, they must all perish 
by the incursions and invasions of the barbarians. The 
question was referred to Saint Augustin, the most learned 
Father in the East. His answer was: “ If the Christian 
law had forbidden all wars, it would have been said to the 
soldiers who, in the Evangelist, asked the way of salvation, 
to throw away their arms and abandon the military service. 
But it had only been said to them : Do violence to no man, 
neither accuse any falsely; and be content with your wages.” 
The Church gave its sanction to this doctrine, and the 
councils pronounced excommunication against those who



JUST CAUSES OP WAR. 177

deserted, even in time of peace. The various objections to 
war made by the earlier Fathers of the Church, have been 
often repeated by modern writers on moral science, and 
Dymond, Wayland, and others, have pressed them upon the 
public with great zeal and eloquence.
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CHAPTER XVI.

DIFFERENT KINDS OF WARS.

§ 1. War has been defined, “A contest between States, 
or parts of States, carried on by force.” This definition 
is by some considered defective, and as excluding that class 
of civil wars which are sometimes carried on between 
families and factions which do not constitute either States 
or organised parts of States, like the wars of the Guelphs 
and Ghibelines in Italy, the guerilla wars in Spain, and 
the wars of factions in Mexico and South America. But a 
close examination into the origin and nature of these wars 
will show that they are, in most cases, waged by organised 
parts of a State, and have reference to some principle of 
internal organisation or party supremacy.

§ 2. Wars have been divided into different classes. 
Military writers, generally, consider them in relation to the 
military operations which are carried on, and, therefore, 
divide them into offensive and defensive wars. But a war 
may be essentially defensive in its political and moral 
character, even where we begin it, if intended to prevexit an 
^tt^ick qv ^invasion, ^hich is under preparation. A nation 
which first incites the war is the real offender, by its agres
sion on the rights of others, although, as a matter of policy, 
it may confine itself to operations which are, in a military 
point of view, merely defensive.

§ 3. But historians have generally divided wars according 
to their origin, objects, and effects, having reference also to 
the character of the parties which engage in them. Thus, 
historians have classified these contests, as wars of inter
vention, wars of insurrection or of revolution, wars of
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independence, wars of conquest, wars of opinion, religious wars, 

national wars, and civil wars. They have also classified 
them according to the general theatre of military operations, 
as land wars and maritime wars; or as Asiatic, African. 
European, and American wars. Again, they are sometimes 
divided, with respect to periods of time or of history, as 
ancient and modern wars, or wars of antiquity, of classic 
history, of the middle ages, and of recent times.

§ 4. Publicists, on the other hand, have divided and By 
classified these contests with reference to the affairs 0f Pubhcists> 
State, the legal status of the parties engaged in them, and 
the international rights and obligations which result from 
them. Thus, text-writers usually classify them as public 
or solemn wars, perfect wars, and imperfect wars, mixed wars, 
the non-solemn hind of wars, and acts of hostility not 
followed by actual war, but governed by the laws of war.

§ 5. Wars of insurrection and of revolution are generally Wars of 
those undertaken to gain or to regain the liberty or inde- tio^ and' 
pendence of the party or State which undertakes them, as rebellion, 
was the case with the Americans in 1776 against England; 
of the Mexicans and South American States against Spain ; 
of the Greeks in 1821; of the Italians in 1860, and of the 
Confederate States of America in 1861. A war of revolution 
is generally undertaken for the dismemberment of a State, 
by the separation of one of its parts, or for the overthrow 
and radical change of the Government; while an insur
rectionary war is sometimes waged for a very different 
purpose.

§ 6. Wars of independence are those waged by a State Wars of 
against foreign dictation and control; such as the wars of^f8”4' 
Poland against Russia, of the Netherlands against Spain, 
of France against the several coalitions of the Allied Powers, 
of Hungary against Austria, and of Turkey against Russia.
The war of 1812, between the United States and England, 
partook largely of this character.

§ 7. Wars of opinion have been subdivided into two Wars of 
classes, political wars and religious wars. As an example opinion- 
of the former, we may mention the war of Italy in 1866
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against Austria for the possession of Venice. As an example 
of the latter, we may mention the Crusades. Eeligious wars 
are the most cruel and bloody.

Civil wars. § 8. Civil wars are those which result from hostile opera
tions, carried on between different parts of the same State, 
as the wars of the Eoses in England, of the League in 
France, of the Guelphs and Ghibelines in Italy, and of the 
factions in Mexico and South America.

Wars of § 9. Wars of intervention are those where one State in ter
tian!™11' fereg ^your of a particular State as against others, or in 

favour of a particular party, sovereign, or family in a State. 
This intervention is divided into two classes, according as it 
is made with respect to the internal or external affairs of a 
nation. The interference of Eussia in the affairs of Poland, 
and of Austria and the Allied Powers in the affairs of France 
during the revolution, and under the Empire, are examples 
under the first head. The intervention of Eussia and France 
in the Seven Years’ War, and of France, Great Britain, and 
Sardinia between Turkey and Eussia in 1854, are examples
under the second head.

Preserva- § 10. We have pointed out in the fourth chapter the dis- 
baiancVof tinction between pacific mediation and armed intervention, 
power. There are, however, certain rights and duties incident to the 

latter which require a separate discussion. One of the most 
common grounds of intervention, by force, is for the preser
vation of the balance of power; that is, to prevent the 
dangerous aggrandisement of any one State by external 
acquisitions, so as to put in jeopardy the safety of others, 
or the general peace of nations. This right rests solely on 
self-defence, for no State would be justified in preventing 
the lawful acquisition of territory by another, unless such 
acquisition should directly or mediately affect its own safety. 

Treaty of § 11. The treaty of Paris, and the congress of Vienna 
Congress4 (1814-15), sought to restore the equilibrium of Europe by 
of Vienna, the creation of large kingdoms and the absorption of small 
I8i5.an4 independent States. To effect this purpose, States were, in 

several instances, treated simply as containing so many 
square miles, and so many inhabitants, little or no regard
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being paid to national feelings, habits, wishes, or prejudices.
The annexation of Norway to Sweden, of Genoa to Sardinia, 
of Venice to Austria, and the diminution of the territory 
of Saxony, were among the instances of grievous viola
tions of international justice afforded by this treaty, and 
for which the preservation of the balance of power was the 
pretext and excuse; but the true and legitimate application 
of that principle would have been a league of protection 
of the greater with the smaller States.

§ 12. Although Great Britain was a party to this coalition, views of 
and sanctioned the principle which tainted the treaty of on
Vienna, yet she expressed her emphatic dissent from the armed in
application of it to the internal changes of existing States, tlon™' 
at the congresses of Trappau in 1820, of Laybach in 1821, 
and of Vienna in 1822, and, also, in the Italian affairs 
in 1860. England, however, has generally supported the 
principle of intervention in the external affairs of States 
for the preservation of the balance of power, both in Europe 
and America, at least through the medium of treaty stipu
lations.

§ 13. A public war is one carried on under the direction, public 
or at least with the sanction, of the supreme authority ofwars* 
the State. If it is declared at all, even though informally, 
it entitles both the belligerent parties to all the rights of 
war. The positive law of nations makes no distinction in 
this respect between a just and an unjust war. Whatever 
is permitted by the laws of war to one of the belligerent 
parties, is equally permitted to the other.

§ 14. A private war is one carried on by individuals, or Private 
united bodies of individuals, without the authority or sane- wars’ 
tion of the State of which they are subjects. Such contests 
may take place between individuals of the same State, or of 
different States. The first are not the objects of inter
national law, but of the local laws of the particular State.
The second may, or may not, belong to international juris
prudence, according to the circumstances of each particular 
case. Every State is, in general, responsible for the acts 
of its subjects while within its control and jurisdiction; so,
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also, is it bound to protect its subjects in all their just 
rights, and to procure indemnity for any wrongs that may 
be inflicted on them. But the acts of private individuals, 
whether citizens or foreigners, are, as a general rule, to be 
judged of and punished by the tribunals, and according to 
the laws, of the place where they are committed.

§ 15. A contest by force between different members of the 
same society or State has sometimes been called a mixed 
war. Grotius regards such a war as public on the side of 
the established authorities, and private on the part of those 
who resist such authorities. Such a contest on the part of 
individuals against the established Government may be a 
mere insurrection or rebellion, and the acts of such indi
vidual insurgents, or rebels, in resisting or opposing the 
authority of the Government, may be punished according 
to the municipal law which they have violated; but where 
the contest assumes the character of a public war, as defined 
and recognised by the law of nations, it is the general usage 
for other States to concede to both parties the rights of war, 
such as the law of blockades, and contraband. It must be 
remembered, however, that every insurrection or rebellion 
is by no means a public war, and a neutral State which 
recognises it as such, does so under the responsibilities which 
are imposed by the laws of international comity.

§ 16. Hostile collisions of States have sometimes been 
divided into perfect and imperfect wars. A perfect war is 
where the whole State is placed in the legal attitude of a 
belligerent toward another State, so that every member of 
the one nation is authorised to commit hostilities against 
every member of the other, subject to the general laws of 
war. An imperfect war is limited as to places, persons, and 
things. Such was the character of the hostilities authorised 
by the United States against France in 1798.

§ 17. The question has sometimes arisen how far the 
hostile act of a subordinate officer, as, for instance, the 
governor of a province, is to be regarded as the act of his 
sovereign or State. The most approved doctrine is, that 
if the act is ratified by his Government, or rather, is not
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disclaimed, the Government is responsible; otherwise, it 
becomes an individual act, and the guilty party should be 
surrendered up for punishment.

§ 18. Yattel divides all hostile collisions between nations Lawful 
into “ two sorts of wars, lawful and unlawful.” Unlawful 
wars are those undertaken “ without apparent cause,” and wars, 
for “ havoc and pillage; ” all which do not come under this 
head are lawful wars. Unlawful wars are such as were 
waged by the “ Grandes compagnies,” which had assembled 
in France during the wars with the English. Such were 
the cruises of the filibusters, without commission, and in 
time of peace; and such sometimes are the depredations of 
pirates. For instance, to this last class belong the expe
ditions of the African corsairs, for though authorised by a 
sovereign, they were founded on no apparent just cause.
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CHAPTER XVII.

DECLARATION OF WAR AND ITS EFFECTS.

rt^iTtoTe ^ ^ ^HE ma^lng war» as well as the right of
declared, authorising retaliations, reprisals, and other forcible means 

of settling international disputes, belongs, in every civilised 
nation, to the supreme power of the State, whatever that 
supreme power may be, or however it may be constituted. 
As States are known to each other only through their con
stituted authorities, so all other relations, whether peaceful 
or hostile, must be settled by their recognised governments. 
They cannot be legally changed or interfered with by indi
viduals.

Ancient^ § 2. It was customary, in former times, to precede hos- 
deciara- tilities by a public declaration, communicated to the enemy, 
tion. This was always done by the ancient Greeks and Romans.

The latter first sent one of the heralds (feciales) to demand 
satisfaction ; and if, within the space of thirty-three days, 
no satisfactory answer was returned, the herald called the 
gods to witness the injustice. The matter was then referred 
to the Senate, and, if war was resolved on, the herald was 
sent back to the frontier to make declaration in due form. 
Invasions, without such notice, were looked on as unlawful, 
and no nation was regarded as an enemy of the Roman 
people until war was thus publicly declared against it. 
During the Middle Ages a public declaration of war to the 
enemy, previous to beginning hostilities, was generally 
made. The latest examples of such a declaration to the 
enemy was that of France against Spain, at Brussels, in 
1635, and that of Sweden against Denmark in 1657, by 
heralds-at-arms.



§ 3. But there is nothing in international jurisprudence, Modern 
as now practised, to render such formal declaration obli-practice' 
gatory, and the present usage entirely dispenses with it.
All, however, agree that there should be some manifesto 
made within the territory of the State which declares the 
war, announcing the existence of hostilities ; and such mani
festo usually sets forth the motives for commencing the war.
Some such formal act, proceeding from the competent 
authority, seems necessary in order to announce to the 
people at home, and to apprise neutral nations of the war, 
for their instruction and direction in respect to their inter
course with the enemy. But Sir William Scott laid it down, 
in the case of the “ Eliza Ann,” in 1813, that war might 
exist without a declaration on either side; and this was 
followed by the Privy Council in the case of the “ Teutonia ” 
in 1871. When a declaration is made it is not material 
under what form such notice is given, whether by pro
clamation or by a mere act of the legislative branch of the 
Government.

§ 4. Declarations of war may be either absolute or con- Absolute 
ditional. Hostilities result at once from the former, and the £0°°*di" 
two nations are regarded as belligerents from the date of deciara- 
the declaration. But the demand of the one power upon ^ons' 
the other may be accompanied by a notification that hos
tilities will be commenced unless satisfaction upon some 
matter specified be obtained immediately, or within a certain 
limited time. In this case the war dates from the com
mencement of hostilities.

§ 5. If the enemy, says Vattel, on either declaration, offers 
offers equitable conditions of peace, the war is to be sus
pended, for whenever justice is done all right of employing tion. 
force is superseded. To these offers, however, are to be 
added good and sufficient securities, for we are under no 
obligations to suffer ourselves to be amused by empty 
proposals. Moreover, w7e have a right to demand security, 
not only for the principal objects for which hostilities were 
declared, but also for the expenses incurred in making 
preparations for the war.
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Effect on § 6. A war duly declared, or officially recognised, is not 
viduais merely a contest between the governments of the hostile 

States in their political character or capacity; on the con
trary, its first effect is to place every individual of the one 
State in legal hostility to every individual of which the other 
is composed, and these individuals retain the legal character 

Griswold of enemies, in whatever country they may be found; and 
v. Wad- they have no capacity to contract. In the next place, all 

the property of the one State, and of each of its citizens, is 
deemed hostile with respect to the opposing belligerent.

On com- § 7. One of the immediate and important consequences 
merce, &c. ^ese principles, which has been fully confirmed by the 

usages of modern warfare, and by the decisions of the judicial 
tribunals of Europe and of the United States, is, that a 
declaration, or recognition, of war, effects an absolute inter
ruption and interdiction of all commercial intercourse and 
dealings between the subjects of the two countries. No 
commercial intercourse, or pacific dealing, can lawfully sub
sist between the people of the powers at war, except under 
the clear and express sanction of the Government, and with
out a special license. It is a well-settled doctrine, that there 
cannot exist, at the same time, a war of arms and a peace 
of commerce. Contracts existing prior to the war are not 
extinguished, but, during the war, are suspended; this is 
from the inability of an alien enemy to sue, or to sustain, 
in the language of the Civilians, a persona standi injudicio. 

Carrying § 8. “ This strict rule,” says Kent, “ has been carried so 
to aPheS ^ar *n Admiralty, as to prohibit a remittance of
colony, &c. supplies even to a British colony during its temporary sub

jection to the enemy, and when the colony was under the 
necessity of supplies, and was only partially and imperfectly 
supplied by the enemy. The same interdiction of trade 
applies to ships of truce, or cartel ships, which are a species 
of neutral navigation, intended for the recovery of the liberty 
of prisoners of war.”

exception § 9. The °nly exceptions to this strict and rigorous rule 
to a rule 0f international jurisprudence, are “ contracts of necessity, 
tercourse. founded on a state of war, and engendered by its violence.”
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All ransom bills come under this exception, as, also, bills of 
exchange drawn by a prisoner in the enemy’s country for 
his own subsistence. In the case of a bill of exchange drawn 
upon England, by a British prisoner in France, for his own 
subsistence, and^ endorsed to an alien enemy, the latter was 
allowed to enforce it on the return of peace. It was enacted 
by the 17 and 18 Viet., c. 123 (passed at the time of the 
Crimean war, 1854), that if any person within the British 
dominions, or any British subject, should wilfully become 
interested in any stocks, or securities for money, which, 
since March 29, 1854, had been created by or in the name 
of the Government of Russia, every person so becoming 
interested in any such stocks, or securities, should be guilty 
of a misdemeanour. This did not apply to the case of a 
claim on the estate of a deceased person, nor to an execution 
for debt, nor to an interest in a bankrupt’s estate, nor to 
Russian Government notes used in circulation.

§ 10. Kent says that it is equally illegal for an ally of one Effect on 

of the belligerents, and who carries on the war conjointly, to of an°aUy. 
have any commerce with the enemy. A single belligerent 
may grant licenses to trade with the enemy, and dilute and 
weaken his own rights at pleasure, but it is otherwise when 
allied nations are pursuing a common cause. The com
munity of interests, and object, and action, creates a mutual 
duty not to prejudice that joint interest; and it is a de
clared principle of the law of nations, founded on very clear 
and just grounds, that one of the belligerents may seize and 
inflict the penalty of forfeiture on the property of a subject 
of a co-ally engaged in a trade with a common enemy, and 
thereby affording him aid and comfort, whilst the other ally 
was carrying on a severe and vigorous warfare. It would be 
contrary to the implied contract in every such warlike con
federacy, viz.—that neither of the belligerents, without the 
other’s consent, shall do anything to defeat the common object.

§ 11. One of the immediate consequences of the position On sub
in which the citizens and subjects of belligerent States are inemy^n11 
placed, by the declaration of war, is, that all the subjects of our. 
one of the hostile powers, within the territory of the other,territory*
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are liable to be seized and retained as prisoners of war. 
But this extreme right, founded on the positive law of 
nations, has been stripped of much of its rigour in modern 
warfare, by the milder rules resulting from the usage of 
nations, the stipulations of treaties, and the municipal law& 
and ordinances of particular States. These affect, more or 
less, the exercise of this extreme right of war; but the 
right itself still remains, and may, under certain circum
stances, be enforced, at the discretion of the belligerent.

§ 12. In England it was provided by Magna Gharta, that 
upon the breaking out of war, foreign merchants found in 
England, and belonging to the country of the enemy, should 
be attached, “ without harm to body or goods,” until it be 
known how English merchants were treated by the enemy. 
This seems to have been a common rule of equity among 
all the northern nations ; for we learn from Stiernhook, 
that it was a maxim among the Goths and Swedes, Quam 
legem exteri nobis posuere, eandem illis ponemus. By the 
statute of 27 Edward III., c. 17, foreigners were to have 
convenient warning of forty days, by proclamation, to depart 
the realm with their goods. This statute is more definite 
in terms than Magna Gharta, which has been supposed to 
apply only to merchants absolutely domiciled in England. 
The Act of Congress of July 6, 1798, authorised the Presi
dent, in case of war, to direct the conduct to be observed 
towards subjects of the hostile nation, being aliens and 
within the United States, and in what case and upon what 
security their residence should be permitted ; and provided 
“ for the recovery, disposal, and removal of their goods and 
effects, and for their departure.” By the Spanish decree 
of February, 1829, it was declared that, in the event of war, 
foreigners who had established themselves at Cadiz for the 
purpose of commerce, becoming alien enemies by means of 
war, were to be allowed a proper time to withdraw, and their 
property was not to be subject to sequestration. Other 
nations have made similar decrees; but, however strong 
the current of modern authority in favour of the milder 
principle, nevertheless, the ancient and stricter rule must
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still be regarded as the law of nations. At the opening 
of the war of 1803, between France and Great Britain, 
Napoleon made prisoners of all English subjects travelling 
in France. The pretext for this exercise of the extreme 
right of war, was the capture of French vessels in the bay 
of Audiere by the English, prior to the declaration of war, 
and other violations of maritime law.

§ 13. What we have said of the detention of the enemy’s Enemy’s 
person, also holds good with respect to the right to seize faTerrT 
and confiscate all enemy’s property, found within the tory of 
territory of the other belligerent at the commencement of gerents. 
hostilities. In former times, this right was exercised with 
great rigour, but it has now become an established, though 
not inflexible, rule of international law, that such property 
is not liable to confiscation as a prize of war; nevertheless, 
English text-writers, down to the war of 1854 with Russia, 
continued to maintain the existence of the right to seize 
and condemn, not only as a general right of war, but as 
one which could be exercised by the Crown, without any 
express Act of Parliament to sanction it. In 1854, at the 
commencement of the Crimean war, Lord Clarendon, in 
answer to a deputation of Russian merchants, declared that 
the Government was disposed to respect the persons and 
property of all Russian subjects residing as merchants in 
this country, to the full extent promised by the Emperor 
of Russia towards British subjects, and that all necessary 
measures would be adopted to enable them to remain 
unmolested in the quiet prosecution of their business. At 
the commencement of the Franco-Prussian war of 1870, 
subjects of Prussia who were actually in France were 
permitted to continue to reside there, so long as their 
conduct furnished no motive for complaint. Merchant 
vessels belonging to the enemy which were actually in the 
French ports, or which entered the ports in ignorance of 
the war, were allowed a delay of thirty days for leaving, 
and safe-conducts were given them to return to their port of 
despatch or of destination. Vessels which took in cargoes 
for France, or on French account, in enemies’ or neutral
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ports before the declaration of war, were not subject to 
capture, but were allowed to disembark their freights in 
the French ports, and afterwards received safe-conducts to 
return to their ports of despatch. This permission was 
afterwards, in part, rescinded.

§ 14. Debts contracted before the declaration of war, and 
owing by one belligerent, or its allies, to the enemy, are 
necessarily merged in the war, and must abide the issue of 
the contest, or rather the stipulations of the treaty of peace 
by which it is terminated. Formerly debts contracted in 
time of peace, and owing by the belligerent State, or its 
subjects, to the subjects of the enemy, were regarded as 
annulled by the declaration of war. But the rigour of this 
rule was afterwards relaxed, and the opposite custom, grown 
up in its place, has now become so general throughout 
Europe, that the sovereign who should enforce the former 
rule, would be regarded as violating good faith. The 
Supreme Court of the United States, in the case of Brown 
v. The United States, has decided that the right, stricti jure, 
still exists as a settled and undoubted right of war recog
nised by the law of nations, although it is admitted to be 
the universal practice at present to forbear to seize and 
confiscate debts and credits, or to seize and confiscate 
enemy’s, tangible property found in the country at the 
opening of war. The court will not confiscate without an 
Act of the legislative power declaring its will that such 
property should be condemned. While admitting that 
private debts may be confiscated, stricti jure, although 
modern custom is opposed to the exercise of that right, the 
opinion against the lawfulness of confiscating those due from 
the State to enemy’s subjects, may happily be said to have 
no gainsayers. A private man lends money to a prince 
upon the faith of an engagement of honour, because he 
cannot be compelled, like other men, in an adverse way in 
a court of justice. So scrupulously did England, France, 
and Spain adhere to this public faith, that during the war 
of 1744 they suffered no inquiry to be made whether 
any part of the public debts was due to subjects of the
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enemy, though it is certain many English had money in 
the French funds, and vice versa. In 1794 by the (repealed)
34 Geo. 3, c. 79, the transmission of money due to the enemy 
was prevented; the money itself was called in, secured, and 
kept for those to whom it was due, until the return of peace 
should enable them to receive it.

§ 15. While the English text-writers and jurists have Distinc- 
maintained the right to seize and sequestrate the property £y Eng-*** 
of an alien enemy found in British territory, at the declara-Rsh. text- 
tion of a war, as a right conceded by the law of nations, wnterSi 
they have almost uniformly denied the right to confiscate 
debts due to such enemy, on the ground that usage and 
custom have annulled that right.

§ 16. Wheaton says: “ On the rupture between Great Examples 
Britain and Denmark in 1807, the Danish ships, and other 
property, which had been seized in the British ports, and ment. 
on the high seas, before the actual declaration of hostilities, 
were condemned as droits of admiralty by the retrospective 
operation of the declaration. The Danish Government 
issued an Ordinance retaliating this seizure, by seques
trating all debts due from Danish to British subjects, and 
causing them to be paid into the Danish royal treasury.
The English Court of King’s Bench determined that this Wolff v. 
Ordinance was not a legal defence to a suit in England for ®xholm' 
such a debt, not being conformable to the usage of nations; 
the text-writers having condemned the practice, and no 
instance having occurred of the exercise of the right, except 
the Ordinance in question, for upwards of a century.” The 
amount of Danish property condemned by the British 
Government in 1807, as droits of admiralty, was computed 
at one million two hundred and sixty-five thousand pounds, 
while the debts due to British subjects, sequestrated by 
Denmark, amounted from two hundred thousand pounds to 
three hundred thousand pounds.

§ 17. In the case of the “ Silesian Loan,” a controversy me 
arose between Great Britain and Prussia, in 1753, because Sllesian 
the King of Prussia had, by way of reprisals for the capture 
by Great Britain of certain Prussian vessels, engaged in
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prohibited commerce, confiscated certain funds which had 
been lent to him by English subjects on the security of the 
revenues of Silesia, and which he had, under the treaties of 
Breslau, Berlin, and Dresden, 1742, personally bound him
self to repay. Prussia was, at the time of the capture of 
the ships, at peace with Great Britain. The principles laid 
down by Great Britain in the above controversy, with 
respect to reprisals, and to the injustice of confiscating 
private debts to meet public claims, met with universal 
approval. The matter was finally settled in 1756, Prussia 
agreeing to pay the loan, and Great Britain discharging 
certain claims of Prussia.

§ 18. Sometimes no declaration or manifesto is ever 
issued, or, if issued at all, it merely recognises the war, 
as that between the United States and Mexico, to be an 
existing fact. Where the Government* itself has fixed no 
positive time for the commencement of hostilities, either 
past or future, and where its intentions are at all doubtful, 
the conduct of individuals is entitled to a lenient and 
favourable construction. A court will not, in such cases, 
condemn property as involved in trade with the enemy, 
unless fully satisfied, not only that hostilities existed, but 
that the fact was so public and notorious that the knowledge 
of its existence was justly to be imputed to the parties by 
whom the acts of supposed illegality were committed or 
authorised. It would be plainly unjust to confiscate 
property, or annul contracts, where reasonable doubts exist, 
either as to the intentions of the Government or the know
ledge of the parties.

§ 19. The same leniency is certainly due to neutrals in 
such cases. Where there has been no official declaration 
of war, and no notification by manifesto of its actual 
existence, the conduct of neutrals is entitled to the most 
favourable construction, and neutral property cannot be 
condemned, for violation of neutral duty, without proof that 
the war de facto was so public and notorious that the 
neutral could not have been in ignorance of its existence. 
But where such knowledge is actually brought home to



him, it places him in the same position, with respect to the 
character of his acts, as if an official declaration or manifesto 
had been issued.

§ 20. A declaration of war does not ipso facto extinguish Effects of 
treaties between the belligerent States. Treaties of friend- ^ono?" 
ship and alliance are necessarily annulled by a war between war ?n 
the contracting parties, except such stipulations as are made ’ 
expressly with a view to a rupture, such as limitations of 
the rights of war. So of treaties of commerce and navi
gation ; they are generally either suspended or entirely 
extinguished by a war between the parties to such treaties.
All stipulations, with respect to the conduct of the war, 
or with respect to the effect of hostilities upon the rights 
and property of the citizens and subjects of the parties, are 
not impaired by supervening hostilities, this being the very 
contingency intended to be provided for, but continue in 
full force until mutually agreed to be rescinded.

§ 21. We have mostly confined our remarks to the effects On local 
of a declaration of war upon belligerent States and their °ml laws' 
subjects in their international relations. Its effects upon 
the relations of the citizens of a belligerent State with their 
own Government belong to constitutional or municipal law, 
rather than to general public law; any place, port, town, 
fortress, or section of country occupied by the enemy, is, for 
most purposes, regarded in law as hostile tevvitOTy, so long as 
such occupation is continued. If the place so occupied were 
previously neutral, or a part of our own territory, it is no 
longer regarded as such, for it would be absurd to suppose 
that persons who are hostile themselves, or who are under 
a hostile authority, are to exercise the same civil rights as 
neutrals or citizens in time of peace. The relations of the 
Government to a place or territory so occupied or situated, 
are of a military character, and consequently are not 
regulated by the civil laws, which are made for the condition 
of peace. This change of relation, or rule of government, 
does not result from anything in the particular constitution 
or laws, but from the fact of the existence of war and the 
hostile occupation of the place. The same rule applies to a

o
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place, or district of country, which is invaded or besieged 
by an enemy; the fact of the invasion or beleaguerment is, 
in itself, a substitution of military for civil authority ; the 
absence of peace suspends the law of peace, and the presence 
of war substitutes military rule.

Difference § 22. It is necessary to distinguish between Military and 
MlTtar11 Martial law; for the two are very different. In Great 
and ^ Britain the former has only to do with the land forces 
Martial mentioned in section 2 of the Mutiny Act—now the Army 

Act, 1881—and in the Articles of War. In the United 
States the “Kules and Articles of War” constitute the 
Military law. This law exists equally in peace, and in war, 
and is a part of the general law of the land. But Martial 
law originates either in the prerogative of the Crown, as m 
Great Britain, or from the exigency of the occasion, as in 
other States. It is one of the incidents of war, invasion, or 
rebellion ; and arises when there is no time for the slow and 
cumbrous proceedings of the Civil law. .

Deolara- § 23. What is called a declaration of Martial law, is the 
tion ?f mere announcement of a fact; it does not and cannot create 
Mattmi fact The exigencies which, in any particular place.

justify the taking of human life without the interposition of 
the Civil tribunals, and without the authority of the Civil 
law, may justify the suspension of the power of such tribunals 
and the substitution of Martial law. The law of war, or at 
least many of its rules, are merely the results of a paramount
necessity. _

Court of § 24. Martial law, in England, was exercised by the 
“and ancient Court of the Constable and Marshal, which in time 
Marshal. 0f war followed in the wake of the army and punished 

all offences in a summary manner—that is, not according 
to the Common law of the realm, but according to the 
Roman Civil (or rather Continental) law. The Constable 
and Marshal had, by virtue of their commission, “ plenam 
potestatem et auctoritatem ad cognoscendum et procedendum 
in omnibus et singulis causis et negotiis de et super crimine 
lsesse majestatis, seu ipsius occasione, cseterisque causis 
quibuscunque . . . summarie et de piano, sine strepitu et
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figura judicii sola facti veritate inspecta.” Commanders-in- 
chief have exercised similar powers, by virtue of commissions 
from the Crown. It is evident that the summary procedure 
of the Marshal’s Court, in the exercise of Martial law, cannot 
be made use of in time of peace when the King’s courts are 
open. Lord Hale says : “ In matters Civil, for which there 
is no remedy by the Common laws, the military jurisdiction 
continues as well after the war as daring the time of it; for 
that part of the jurisdiction of the Constable and Marshal 
stands still, notwithstanding the war determines, as concern
ing light of piisoners and booty, military contracts, ensigns,
&c. The statute of Richard II. enacts, “ To the Constable 
it pertaineth, to have cognisance of contracts touching deeds 
of arms and of war out of the realm, and also of things that 
touch war within the realm, which cannot be determined nor 
discussed by the Common law, with other usages and customs 
to the same matters pertaining.”

§ 25. The laws of different countries, with respect to the Martial 
application and exercise of Martial law, are very different, c^ntinen^ 
In the jurisprudence of France, for example: 1st. The state °ntment' 
of peace, where all persons are governed by the civil or 
military authority, according to the class to which they 
belong, and the law applicable to the particular case;
2nd. The state of war, where the law and authority governing 
depend upon the particular condition of the place and 
circumstances of the case, the civil authority sometimes 
acting in concert with, and sometimes in subordination to, 
the military; and 3rd. The state of siege, where the civil law 
is suspended for the time being, or, at least, is made sub- 
oidinate to the military, and the place is put under martial 
law, or under the authority of the military power. This 
may result from the presence of a foreign enemy, or by 
reason of a domestic insurrection, and the rule applies to a 
district of country as well as to a fortress or city. A similar 
system is adopted in Spain, and in most of the countries of 
continental Europe. “ The state of siege of the continental 
jurists,” says Cushing, “is the proclamation of Martial law 
of England and the United States; only we are without law
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on the subject, while in other countries it is regulated by 
known limitations.”

§ 26. Martial law is not mentioned by name in the Con
stitution of the United States, but that instrument confers 
upon Congress “ the power to define and punish .. . offences 
against the law of Nations.” The laws of war are part of the 
law of Nations. The Constitution recognises the fact that 
there may be cases of rebellion and invasion, and declares 
that “ the privilege of the writ of habeas corpus shall not be 
suspended, unless when, in case of rebellion or invasion, the 
public safety may require it.” Now, the suspension of the 
writ of habeas corpus is not in itself a declaration of Martial 
law; it is simply an incident, although a very important 
incident, to such declaration. In other words, the incident 
is constitutionally provided for, while the substance, or 
general principle, is merely recognised, but in no other 
manner alluded to. Probably the framers of that instrument 
saw the difficulty of attempting to regulate, by any fixed 
rules, that which results from paramount necessity alone, 
and which, from its very nature, is scarcely susceptible of 
minute regulation. Practically (but not theoretically), in 
England and the United States, the essence of Martial law 
is the suspension of the privilege of the writ of habeas corpus 
—that is, the withdrawal of a particular person, or of a 
particular place or district of country, from the authority of 
the civil tribunals. A mere declaration of Martial law, no 
matter how much, “ in case of rebellion or invasion, the 
public necessity may require it,” would be utterly useless 
unless accompanied by a suspension of the privileges of the 
writ of habeas corpus.

§ 27. There has not been, so far as we are aware, any 
authoritative decision of the Supreme Court of the United 
States on the authority necessary to suspend the habeas 
corpus. But by Act of Congress, March 3, 1863, it was 
enacted that, during the rebellion, the President of the 
United States, whenever in his judgment the public safety 
might require it, was authorised to suspend the privilege of 
the writ of habeas corpus in any case, throughout the United
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States, or any part thereof. And whenever, and wherever, 
the said privilege should be so suspended, no military or 
other officer should be compelled, in answer to any writ of 
habeas corpus, to return the body of any person or persons 
detained by him by authority of the President; but, upon 
the certificate under oath of the officer, having charge of 
any one so detained, that such person was detained by him 
as a prisoner, under authority of the President, further pro
ceedings under the writ of habeas corpus should be suspended 
by the judge or court who had issued the writ, so long as 
such suspension by the President should remain in force, 
and the rebellion continue. Moreover, during the adminis
tration of President Washington, in the Pennsylvania 
“Whisky Insurrection” of 1794 and 1795, the military 
authorities engaged in suppressing it disregarded the writs 
which were issued by the courts for the release of the 
prisoners who had been captured as insurgents. General 
Wilkinson, under the authority of President Jefferson, 
during the Burr conspiracy of 1806, suspended the privilege 
of this writ, as against the Superior Court of New Orleans. 
General Jackson assumed the right to refuse obedience to 
the writ of habeas corpus, first in New Orleans, in 1814, as 
against the authority of Judge Hall, when the British army 
was approaching that city; and afterwards in Florida, as 
against the authority of Judge Fromentin. The case of 
General Wilkinson was brought directly to the notice of 
Congress, but as that body refused either to approve or to 
disapprove his conduct, it has been claimed that this non
action of the national legislature was a tacit acquiescence 
in the Power of the President to authorise the suspension of 
this writ, “ when in case of rebellion, or invasion, the public 
necessity may require it,” and in our opinion the above- 
mentioned military authorities were amply justified in their 
conduct both by principle and by English precedents.
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CHAPTER XVIII.

MEANS AND INSTRUMENTS FOR CARRYING ON WAR.

§ 1. As a general rule, every citizen is bound to serve and 
defend the State of which he is a member, so far as he is 
capable. This concurrence, for the common defence and 
general security, is one of the principal objects of every 
political association, and without this, society could not be 
maintained. When, therefore, a State has declared war, 
every citizen is bound to assist in carrying it to a successful 
conclusion, whatever may be his individual opinion of the 
necessity or propriety of the resort to arms by his own 
Government. A Conference of the principal European 
Powers met at Brussels, in 1874, to formulate international 
rules for the guidance of armies in time of war, but the 
result demonstrated that there was no possibility of an agree
ment, that the interests of the invader and the invaded are 
irreconcilable, and that even, if certain rules of warfare could 
be framed in terms which would meet with acquiescence, 
they would prove to exercise little more than a fictitious 
restraint.

§ 2. Although every man, capable of bearing arms, is 
bound to take them up if required, in the service of the 
State, this duty is limited and regulated by municipal law. 
At present most nations maintain regular military and naval 
forces, which are increased in time of war by volunteers, 
militia, or new levies. Moreover, the soldiers and sailors 
required for carrying on military operations are, in Great 
Britain and the United States, enlisted without com
pulsion, which greatly mitigates the evils of war. Even 
where levies are made to fill up the ranks of the army, or
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to supply the navy, the great body of the people are, as 
a rule, left to pursue their ordinary peaceful avocations. 
Occasionally the authorities call out all citizens capable of 
carrying arms; but even then there are certain classes 
exempt. Old men, women, and children are unfit for war. 
Magistrates, and other civil officers, are occupied in the 
maintenance of order. The clergy are usually exempt, 
their duties being deemed incompatible with war. All 
these classes, which are exempt from military duty, are not 
subject to the general rights of a belligerent over the 
enemy’s person. To these are added all persons who are 
not called into military service, though capable of its 
duties, but who are left to pursue their usual pacific avoca
tions.

§ 3. Nevertheless, it happens, in case of invasions and Levies en 
in sieges, that not only merchants, mechanics, and themasse' 
common peasantry, but also the clergy, magistrates, old 
men, women, and even children, take up arms. In doing 
this they lose the character of non-combatants, and become 
-subject to the ordinary rules of war. Those who lay aside 
their peaceful avocations and engage, either directly or 
indirectly, in hostile acts towards the enemy, whether by 
the orders of their Government, or their own free will, are 
liable to the consequences which lawfully result from such 
acts, but to none other.

§ 4. Whoever has the right of making war, has also natu- Power to 
rally that of raising troops. This is true with respect to the droops 
State in its sovereign capacity, but not with respect to 
the particular departments into which the government of 
the State is divided. The Constitution must determine to 
what department these powers shall belong, and whether 
they shall be combined or separate. In most European 
countries they both belong to the sovereign, and are regarded 
as prerogatives of majesty. In England the sovereign de
clares war, but he cannot compel persons to enlist, nor can 
he, in fact, keep an army on foot without the concurrence 
of Parliament, evidenced by a yearly statute, extending the 
provisions of the Army Act, 1881, for one year only. In
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the United States, Congress alone can declare war, or 
authorise the raising of troops.

§ 5. If every citizen, as among the Bomans, took his turn 
in serving in the army, such service would naturally he 
gratuitous. But where only a portion are called into military 
service, while the others are left to pursue their ordinary 
avocations, it is right and proper that those who bear arms 
should be paid by those who do not; for no individual is 
bound to do more than his proportion for the service and 
defence of the State.

§ 6. If a State neglect to provide for its troops regularly 
and systematically, they will provide for themselves by 
pillage, robbery, and massacres while in the field, and by 
a subversion of the civil government on the return of peace. 
The horrible atrocities committed by the unpaid troops of 
the Middle Ages form the most bloody pages in the annals 
of history.

§ 7. Foreigners, who voluntarily serve a State for stipu
lated pay, are called mercenaries. The right of citizens of 
one State to be so employed by another, and of this other 
to so employ them, has often been discussed by publicists. 
That any citizen, with the consent of his own State, may 
serve another, cannot be denied. But, in doing this, he 
changes his nationality, and must thereafter look for support 
and protection to the State in whose service he is engaged. 
The right of a State to permit its citizens to be employed 
in the military service of another is very questionable, but 
the right of this other to so employ them (with such per
mission) cannot be doubted. By 33 & 34 Yict. c. 90 
(Foreign Enlistment Act, 1870) a person, being a British 
subject, who without the license of her Majesty, within or 
without British dominions, accepts any commission or en
gagement from a foreign State at war with any foreign 
State at peace with her Majesty, is liable to fine and im
prisonment ; and the same, whether a British subject or 
not, if he induces within her Majesty’s dominions any other 
person to accept such commission or engagement. By the 
Common law of England, also, it is an indictable offence to
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enter the service of a foreign Government without leave of 
the sovereign. During the contest between Don Carlos and 
Isabella, the late Queen of Spain, the old Foreign Enlist
ment Act (59 Geo. III. c. 69) was suspended, to allow British 
subjects to join the auxiliary legion raised in England for 
the cause of that queen in 1835. And the same has been 
done on other occasions. Mercenaries enlist voluntarily, for 
no State has a right to require such service of undomi
ciled foreigners. Domiciled foreigners may be required to 
do duty in the militia, or the civic and national guards, for 
the preservation of order and the enforcement of the laws, 
within a reasonable distance of their place of domicil. But 
such duty is rather of a civil than a military character. 
It does not include service against a foreign enemy, nor 
general military service in a civil war. In 1861, during the 
American civil war, the British Government declared that 
if enforced enlistments of British subjects for the war were 
persisted in, the Government would be obliged to concert 
with other neutral powers for the protection of their re
spective subjects ; but neither in the Northern nor Southern 
States was the discharge of any British subject, enlisted 
against his will, refused on proper representation. As a 
general principle of international law neutral aliens ought 
not to be compelled to perform any military service {i.e. 
working in trenches), but allowance may be made for the 
conduct of authorities in cities under martial law, and in 
daily peril of the enemy ; in 1864 the British Government 
saw no reason to interfere in the case of neutral foreigners 
directed to be enrolled as a local police for New Orleans. 
Naturalised aliens in the United States are entitled to 
nearly the same rights, and are charged with the same 
duties, as the native inhabitants; aliens not naturalised, if 
they have at any time assumed the right of voting at a 
State election, or held office, are liable to the Acts for 
enrolling the national forces. This was acted on during the 
American civil war, and tacitly acquiesced in by the British 
Government. In England civic and national guards are 
unknown, and now service in the militia and yeomanry is,



202 FIRST STEPS IN INTERNATIONAL LAW.

Partisan
and
guerrilla
troops.

Guerrilla 
bands to 
be distin-

in practice, voluntary ; but when it was enforced it seems 
never to have been authoritatively decided whether an alien 
could be obliged to serve therein or not. Aliens, even if 
naturalised, are exempt from serving the office of parish or 
of special constable. *

§ 8. Partisan and guerrilla troops are bands of men self- 
organised and self-controlled, who carry on war against the 
public enemy, without being under the direct authority of 
the State. They have no commissions or enlistments, nor 
are they enrolled as any part of the military force of the 
State ; and the State is, therefore, only indirectly respon
sible for their acts. As a general rule, it will neither 
recognise their acts nor attempt to save them from the 
punishment due for their violations of the laws of war. But 
if and when they are authorised and employed by the 
State, they become a portion of its troops, and the State is 
as much responsible for their acts as for the acts of any 
other part of its army. They are no longer partisans and 
guerrilleros, in the proper sense of those terms, for they are 
no longer self-controlled, but carry on hostilities under the 
direction and authority of the State. On the other hand, 
the hostile acts of individuals, or of bands of men, without 
the authority or sanction of their own Government, are not 
legitimate acts of war, and are punishable according to the 
nature or character of the offence committed. The taking 
of property by such forces is robbery; the killing of an 
enemy by such forces, except in self-defence, is murder. In 
1870 the Prussians required each French franc-tireur to 
wear a uniform recognisable at gun-shot distance, and the 
distinctive marks of such uniform to be inseparable from 
his person. In this case he would be treated as an enemy 
of war. A corps of francs-tireurs, “ Les Partisans de Gers,” 
had papers showing that they were in the Government 
service ; their officers held commissions, and their military 
character was admitted, though their only distinctive marks 
were a red sash, black coat, and Calabrian hat.

§ 9. Some have confused guerrilla warfare with inhabitants 
who, under the authority of the State, rise en masse, and
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take arms to repel an invasion. The distinction between guished 
the two cases is too manifest to require discussion. In en maSse. 
guerrilla warfare the individual alone is responsible for his 
acts, but where the mass of the people of a city or district 
bear arms under the direction of the Government, they have 
become a legitimate part of the army, and the whole State 
is chargeable with any breach of the laws of war which they 
may commit. Any non-combatant may become a com
batant without incurring any other penalty than that of 
being made subject to the laws applicable to active belli
gerents. If captured, they are entitled to the treatment of 
ordinary prisoners of war. The law of nations has, not 
unfrequently, been violated in European wars by disregard
ing this distinction. In the invasion of France, in 1814, 
the Allies punished with death the armed French peasants, 
although they had been levied and forced to bear arms by 
the local authorities, under the proclamations of the emperor.
But the proper distinction was made by Wellington, in his 
invasion of the south of France, in 1814.

§ 10. A distinction is sometimes drawn between hostilities Hostilities 
of private persons on land and on the high seas, but it does 
not seem to rest upon a substantial foundation, or to be persons, 
supported by satisfactory reasons. Although a state of war 
puts all the subjects of one nation in a state of hostility 
with those of the other, yet, by the customary law of 
Europe, every individual is not allowed to fall upon the 
enemy. Subjects may confine themselves to simple de
fence, and for that purpose are entitled to be treated by 
the adversary as lawful enemies; but they cannot engage 
in offensive hostilities, without the express permission of 
the sovereign. This subject will be fully discussed in 
Chapter XXII.

§ 11. The implements of war, which may be lawfully impie- 
used against an enemy, are not confined to those which are of 
openly employed to take human life, as swords, and cannon; 
but also they include secret means of destruction,.as mines,
&c., which we are not only justifiable in employing against 
the enemy, but also, if possible, in concealing their use from
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him. Every great discovery in the art of war has a life
saving and peace-promoting influence. By perfecting our
selves in military science (paradoxical as it may seem) we 
are assisting in the diffusion of peace, and hastening the 
approach of that period when “ swords shall be beaten into 
ploughshares, and spears into pruning-hooks; when nation 
shall not lift up sword against nation, neither shall they 
learn war any more.” The French Vice-Admiral, Marshal 
Conflans, in 1759, forbade the use of hollow shot against the 
enemy, on the ground that the French ought to fight 
according to the rules of honour. The same view was taken 
of the use of hot shot, grape, chain shot, and split balls.

§ 12. But, while necessity justifies us in making war 
and taking human life, there is no necessity for taking 
the life of an enemy who is disabled, or for inflicting 
upon him injuries which in no way contribute to the 
decision of the contest. Hence we are forbidden to use 
poisoned weapons, for these add to the cruelties and calami
ties of a war, without conducing to its termination. By 
a Declaration between Great Britain, Austria, Bavaria, 
Belgium, Denmark, France, Greece, Italy, Netherlands, 
Persia, Portugal, Prussia and the North German Confede
ration, Bussia, Sweden and Norway, Switzerland, Turkey, 
and Wiirtemberg, signed at St. Petersburg, December 11, 
1868, the contracting parties engaged to renounce, in case 
of war among themselves, the employment by their military 
or naval troops of any projectile of a weight below 400 
grammes, which is either explosive, or charged with fulmi
nating or inflammable substances. This engagement does 
not oblige when, in a war between contracting or acceding 
parties, a non-acceding party shall join one of the belli
gerents. The use of barbarian troops in a war between 
civilized nations appears to be tolerated, but due precaution 
should be taken by those employing them that such troopa 
in no way outrage the laws of war. Bussia brought Cir
cassians into Hungary in 1848, and towards the end of the 
Crimean war (1855) she was preparing to arm some savage 
races within her empire.
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§ 13. The practice of poisoning wells, or any kind of Poisoning 
food, for the purpose of injuring an enemy, is now universally fJod,S&c 
condemned. In addition to the reasons given for prohibit
ing the use of poisoned weapons, there is the additional one, 
that by poisoning waters and food, we may destroy innocent 
persons, and non-combatants. So also every act of man 
against the bounty of Providence, is not justified by the 
laws of war. Great Britain protested, in 1862, against the 
sinking of large ships laden with stone on banks of mud 
in the Maffit’s Channel, of Charleston Harbour, by the 
Federal Government of the United States, on the ground 
that it would end in the permanent destruction of the 
harbour.

§ 14. Not unfrequently the success of a campaign, or Assassina- 
even the termination of the war, depends on the life of the tl0n’ &c’ 
sovereign, or of the commanding general. Hence, in former 
times, it sometimes happened that a resolute person was 
induced to steal into the enemy’s camp, under the cover of 
a disguise, and having penetrated to the general’s quarters, 
to surprise and kill him. Such an act is now deemed 
infamous and execrable, both in him who executes, and in 
him who commands, encourages, or rewards it; for example, 
the assassination of William, Prince of Orange, by the 
Spaniards, in the war of the Netherlands, is regarded with 
universal detestation.

§ 15. But we must distinguish between a treacherous Surprises, 
murder and a surprise, which is always allowable in war.
A small force, under cover of the night, may pass the 
enemy’s lines, penetrate to his head-quarters, surprise the 
general, and take him prisoner, or attack and kill him.
It was his duty to guard against such attacks, and to prevent 
a surprise. Such acts are therefore not only justifiable but 
commendable; it is the disguise and treachery which give 
to the deed the character of murder or assassination.

§ 16. War makes men public enemies, but it leaves in Allowable 
force all duties which are not necessarily suspended by the 
new position in which men are placed towards each other.
Good faith is, therefore, as essential in war as in peace, for
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without it hostilities could not be terminated with any 
degree of safety, short of the total destruction of one of the 
contending parties. This being admitted as a general 
principle, the question arises how far we may deceive an 
enemy, and what stratagems are allowable in war ? When
ever we have expressly or tacitly engaged to speak the 
truth to an enemy, it would be perfidy in us to deceive 
his confidence in our sincerity. But otherwise we are 
justified in leading him into error, either by words or 
actions.

§ 17. Stratagems in war are snares laid for an enemy, or 
deceptions practised on him without perfidy, and consistent 
with good faith. If by a stratagem, by a feint devoid of 
perfidy, we can make ourselves masters of a strong place, 
surprise the enemy, and overcome him, it is much better, 
and is really more commendable, to succeed in this way 
than by a bloody siege, or the carnage of a battle. But 
the use of stratagems is limited by the rights of humanity 
and the established usages of war. Even if devoid of 
perfidy, and consistent with the faith due to the enemy, 
they must not violate commercial usage, or contravene the 
stipulations of particular treaties.

§ 18. The general rule is that to sail and chase under 
false colours may be an allowable stratagem in war, but 
firing under false colours is what the maritime law of 
England does not permit; for it may be attended with very 
unjust consequences, and may occasion the loss of the lives 
of persons who, if they were apprised of the real character 
of the cruiser, might, instead of resisting, implore protec
tion. The subject of employing false colours, however, was 
much discussed during the “ Alabama ” controversy between 
Great Britain and the United States, especially in reference 
to the “ Oreto ” and the “ Alabama.” Ortolan says that the 
affirming gun may be fired under false colours, but all acts 
of hostility must be under the national flag. Masse and 
Hautefeuille adopt the opinion that the affirming gun (coup 
de semonce) should be fired only under national colours. 
But as such gun is in no respect an act of hostility, we can
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perceive do good reason why it may not be fired under 
false colours.

§ 19. Deceitful intelligence may be divided into two classes: Deceitful 
false representations made in order that they may fall into intelli‘ 
the enemy’s hands and deceive him, and the representations 
of one who feigns to betray his own party, with a view of 
drawing the enemy into a snare; both are justifiable by 
the laws of war. The commanders sometimes make false 
representations of the number and position of their troops, 
and of their intended military operations, for the purpose 
of having them fall into the enemy’s hands, and of 
deceiving him; this is not only allowable, but is regarded 
as a commendable ruse de la guerre.

§ 20. Spies are persons who, in disguise, or under false use 0f 
pretences, insinuate themselves among the enemy, in order sPieSi 
to discover the state of his affairs, to pry into his designs, 
and then communicate to their employer the information 
thus obtained. The employment of spies is considered a 
kind of clandestine practice, a deceit in war, allowable by 
its rules. “ Spies,” says Vattel, “ are generally condemned 
to capital punishment, and not unjustly, there being scarcely 
any other way of preventing the mischief which they may 
do. For this reason, a man of honour, who would not expose 
himself to die by the hands of the common executioner, ever 
declines serving as a spy. He considers it beneath him, as 
it seldom can be done without some kind of treachery. The 
sovereign, therefore, cannot lawfully require such a service 
of subjects, except, perhaps, in some singular case, and that 
of the last importance. The term spy is frequently applied 
to persons sent to reconnoitre an enemy’s position, his forces, 
defences, &c., but not in disguise, or under false pretences.
Such, however, are not spies in the sense in which that term 
is used in military and international law, nor are persons 
so employed liable to any more rigorous treatment than 
ordinary prisoners of war. It is the disguise, or false pre
tence, which constitutes the perfidy, and forms the essential 
elements of the crime, which, by the laws of war, is punish
able with an ignominious death. The act of spying is an
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offence against the laws of war alone; it is no crime in time 
of peace. Hence a successful spy safely returned to his own 
army, and afterward captured as an enemy, is not subject 
to punishment for his acts as a spy: he is entitled to be 
treated as a prisoner of war, but he may be subjected to 
restraint and held in close custody as a person individually 
dangerous. On this subject Saalfeld remarks: “ The spy 
himself, except a subject who serves as a spy against his 
own sovereign, is not guilty of any crime in the sense that 
term is used in the law of nations, and although military 
usages (raison de guerre) universally permit the execution 
of a spy, nevertheless this procedure is not to be considered 
as a punishment, but simply as a means of prevention, (or 
of deterring persons from the commission of the act of 
spying;) this also serves as a reason why he who has ceased 
to be a spy cannot be executed. The severe treatment of 
the spy is permitted by international law only against him 
who is caught in the act.” During the Franco-German 
War of 1870, the Prussians considered persons who attempted 
to pass their outposts in balloons to be spies, because 
such persons possibly did so with a view of making use 
of the information thus gained, to the disadvantage of the 
Prussians. But such opinion is contrary to the proposed 
Articles of the Conference of Brussels, 1874, for persons 
in balloons are not acting secretly; nor can it be sup
ported by any well-established principles of the laws 
of war.

§ 21. While all agree that we have no right to attempt 
to tamper with the fidelity of an enemy’s officer or soldier, 
there is a difference of opinion with regard to our rewarding 
such acts. Some say that we may purchase treason or 
desertion, if we merely accept offers which are made to us; 
while others contend that, if we pay money for the services 
of a spy, or for the surrender of a fort, or an army, or 
for traitorous acts which may lead to their capture, we 
encourage perfidy and treachery nearly as much as though 
the offer first came from ourselves.

§ 22. It sometimes happens in war that intestine divisions



prevail among the enemy’s forces, and that one party may 
favour the objects for which we are contending; in such 
cases we may, without scruple, hold correspondence with 
the one faction, and avail ourselves of its assistance to over
throw the other party.
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CHAPTER XIX.

THE ENEMY AND HIS ALLIES.

§ 1. The Romans had a particular term (.Hostis) to denote 
a public enemYj and to distinguish him from a private 
enemy, whom they called Inimicus. The distinction is a 
marked one, and should never be lost sight of. Private 
enemies seek to do each other personal injury. Not so 
with public enemies.

§ 2. The law of nature gives to a belligerent nation the 
right to use such force as may be necessary, in order to 
obtain the object for which the war was undertaken. 
Beyond this, the use of force is unlawful; this necessity 
forms the limit of hostility between subjects of the belli
gerent States.

§ 3. We have already stated the general effect of a 
declaration of war upon the persons and property of the 
subjects of an enemy found within our own territory, and, that 
while, by the strict rights of war, we can retain them all 
as prisoners or prizes, this right, by modern usage, is only 
applied to combatants and to ships of war, mere residents, 
merchants, and merchant vessels being allowed a certain 
time to withdraw themselves from our jurisdiction without 
molestation. Again, as belligerents are not permitted to 
use force against each other within neutral territory, we 
cannot exercise there the same rights against the person 
and property of an enemy as we can within our own or 
enemy’s territory, or upon the high seas.

§ 4. It has already been remarked, that we have the same 
rights of war against the co-allies or associates of an enemy 
as against the principal belligerent. It must, however,
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be observed that general allies are not necessarily associates 
in a war. The allies of our enemy, therefore, may, or may 
not, themselves become our enemies, according to the 
character of the alliance which they have formed with that 
enemy, the time of making it, and the circumstances under 
which it was entered into. We must, therefore, distinguish 
between the general allies of an enemy and his associates 
in a war.

§ 5. If an enemy’s ally has made common cause with our If an aUy 
enemy in carrying on hostilities against us, we have toward enemy 
him the same belligerent rights as toward the principal in engage in 
the war, for both are equally our enemies. There is no hostllities' 
need of proving him an enemy. But the simple fact of 
there being an alliance between our enemy and other 
nations would not justify us in treating such nations as 
belligerents.

§ 6. Warlike alliances, made at the commencement of, or Warlike 
during a war, are necessarily binding, for the contracting 
parties then know the character of the war and the exact during a 
nature of the obligations which they have assumed.war 
Alliances, made under such circumstances, are acts of 
hostility which make the ally an enemy equally with the 
principal belligerent. It is important, however, to satisfy 
ourselves as to the character of such alliances, to see whether 
or not they are really warlike compacts which make the 
contracting parties also parties to the war. The alliance 
between France and the English revolted colonies in 
North America, being made during the war of the American 
revolution, was very properly regarded by Great Britain as 
tantamount to a declaration of war on the part of France, 
and as justifying immediate hostilities against this ally of 
the revolted colonies.

§ 7. In case of alliances, made before the war, the Warlike 
question is, to determine whether the actual circumstances 
are such as were contemplated in the engagement—whether before a 
they are such as were expressly specified, or tacitly supposed, war‘ 
in the treaty. This is what the civilians call casus foederis 
or the case of the alliance. Whatever has been promised,
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either expressly or tacitly, in the treaty, is due in the casus 
foederis. But if not so promised, it is not due. If the war 
is not such a case as the treaty contemplated, the ally does 
not become a party to lit; for the casus foederis does not 
take place. In 1826 the Princess Eegent of Portugal 
required the assistance of Great Britain against Spain, by 
virtue of the tripartite treaty of 1703 between England, 
Portugal, and Holland; Mr. Canning argued in the House 
of Commons that it was necessary to show that a casus 
foederis had arisen, although the existence of the treaty was
not denied.

An § 8. Where an alliance is made in general terms, and one
amanlr of the tw0 Parties to it; declares war against its enemy, even 

though that enemy be the very nation against which the 
alliance was formed, the other ally is allowed time to 
examine into the causes of the war; if it be a just war, 
all his engagements come into force; but if it be un
justly declared, his treaty obligations cease to be binding.

A § 9. So, also, in a defensive alliance made before the war,
defensive the casus foederis does not take place immediately on one of 
alliance. ^ partieg being attacked by an enemy. The other con

tracting party has the right, as indeed it is his duty, to 
ascertain if his ally has not given the enemy just cause of 
war, for no one is bound to undertake the defence of an ally, 
in order to enable him to insult others, or to refuse them 
justice. If he is manifestly in the wrong, his co-ally may 
require him to offer reasonable satisfaction; and if the 
enemy refuses to accept it, and insists upon a continuance 
of the war, the co-ally is then bound to assist in his defence. 
But without such offer of reasonable satisfaction, the war
continues to be aggressive in character, and therefore 
unjust, and the ally may properly refuse to render the 
promised assistance, for the tacit condition on which such 
assistance was stipulated to be given has not been observed, 
or, in other words, the casus foederis has not taken place, 

ation § 10- Admitting the principle that every treaty of alliance 
of an contains the tacit clause that it shall not be binding, except 
deter-06 in case a jus^ war> an(^ that co"a^y ^as a l'l&^ ^
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decide for himself upon the character of the war, and mined by 
whether or not the casus foederis has taken place, it is only ifth^war. 
in case the war is clearly and obviously unjust that he can 
claim a release from the obligations which he voluntarily 
contracted.

§ 11. In a treaty of succour, the ally stipulates to furnish Distinc-
certain assistance in troops, ships of war, provisions, or between
money. If the succour is to consist of troops, they are called a™-• • • *- •/ liaries and
auxiliaries ; if of money, it is called subsidy. The rules with subsidy.
respect to the casus foederis in treaties of alliance made
before the war, apply equally to treaties of limited succour
and subsidy.

§ 12. Vattel says that if the State which has promised Treaty of 
succour finds itself unable to furnish it, this inability alone &uarantee* 
is sufficient to dispense with the obligation. If, for example, 
one of the allies be engaged in another war, not contemplated 
by the alliance, and which requires his whole strength, he is 
absolved from sending assistance to his ally in the war to 
which he is not yet a party.

§ 13. Where the casus foederis is admitted to take place, Capituia- 
and the stipulated succours are furnished, it was formerly for 
said that the ally who furnished them was not necessarily cenaries. 
made a party to the war. That he only became such, so far 
as respected the auxiliary forces thus supplied ; in all other 
respects he remained neutral. Bat this distinction would 
not be allowed now by a belligerent; the ally under such 
circumstances would be treated in every respect as an 
enemy.

§ 14. A distinction, however, must be made between Example 
simple treaties of succour and subsidy, and capitulations for ^rland 
mercenaries, like those formerly entered into by the Swiss. 
Auxiliary troops are under the control and responsibility of 
the Power which furnishes them. But mercenaries, fur
nished under capitulations, engage in a foreign service for a 
stated period, for stipulated pay, and are entirely at the 
disposition of the Power which employs them. That Power 
is alone answerable. In 1859, the Federal Government 
passed a law forbidding any Swiss citizen to enrol himself, as



214 FIRST STEPS IN INTERNATIONAL LAW.

Warlike
associates.

No de
claration 
necessary 
against 
enemy’s 
associates.

Policy of 
treating 
enemy’s 
allies as 
friends.

soldier to a foreign State, without the permission of the 
Government of his Canton. Swiss troops still are in the 
Papal service, but without any capitulation; they were also 
in France in the days of the Bourbons. Moors and Hey
ducks were employed in many of the former German courts. 
The Greek emperors had Varangians. The Sultans of 
Morocco still depend on negroes or “ blackguards.”

§ 15. A warlike association is where the alliance is of such 
an intimate and perfect character as to form a union of 
interests; where each of the parties is bound to act with 
his whole force, and all are alike principals in the war at its 
commencement, or become so during its progress.

§ 16. As a general rule, it is not necessary to make a 
declaration of war against the associates of the enemy before 
treating them as belligerents. The nature of their obliga
tions, or the character of their acts, makes them public 
enemies, and puts them in the same position towards us as 
if they were principals in the war. Our belligerent rights 
against them commence, in some cases, with the war, and 
in others, with their first act of hostility against us.

§ 17. But, in modern times, there are very few alliances 
between States which so bind them together as necessarily 
to make them associates in a war ; it is therefore, in general, 
a matter of prudence to seek to disarm the enemy’s allies by 
treating them as friends. It is a cheap and honourable 
means of weakening an opponent’s power, and may save the 
effusion of much innocent blood. The contrary course is 
not only impolitic on our part, but tends to prolong the war 
by making it more general, and by involving new elements 
of discord, and more complicated and conflicting interests.
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CHAPTER XX.

RIGHTS OF WAR AS TO ENEMY’S PERSON.

§ 1. It has already been shown that war places all the sub
jects of one belligerent State in a hostile attitude towards to enemy’s 
all the subjects of the other belligerent; and although, in pers0IL 
order to justify us at the tribunal of conscience and in the 
estimation of the world, it is necessary that we should have 
just cause of war, and justifiable reasons for undertaking it, 
yet, as the justness or unjustness of a war is usually a matter 
of controversy between the contending parties, and not 
always easy to be determined, it has become an established 
principle of international jurisprudence that a war in form 
shall, in its legal effects, be considered as just on both sides, 
and that whatever is permitted to one of the belligerents 
shall also be permitted to the other. The law of nations 
makes no distinction, in this respect, between a just and an 
unjust war, both of the belligerent parties being entitled to 
all the rights of war as against the other, and with respect 
to neutrals. Each party may employ force, not only to 
resist the violence of the other, but also to secure the objects 
for which the war is undertaken. The first and most im
portant of these rights, which the state of war has conferred 
upon the belligerents, is that of taking human life.

§ 2. But this extreme right of war, with respect to the Limita- 
cnemy’s person, has been modified and limited by the usages ^tto 
and practices of modern warfare. We may lawfully kill take life, 
those who are actually in arms and continue to resist. The 
Germans, during the Franco-German war of 1870, on taking 
the town of St. Menehould, threatened death to any inhabi
tant who should conceal fire-arms. But we may not take the 
lives of those who are not in arms, or who, being in arms,
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cease their resistance and surrender themselves into our 
power. The just ends of the war may he attained by making 
them our prisoners, or by compelling them to give security 
for their future conduct. Force and severity can be used 
only so far as may be necessary to accomplish the objects 
for which the war was declared.

§ 3. There are certain persons in every State who, as 
already stated in Chapter XVIII., are exempt from the direct 
operations of war. Feeble old men, women, and children, 
and sick persons, come under the general description of 
enemies, and we have certain rights over them as members 
of the community with which we are at war; but, as they 
are enemies who make no resistance, we have no right to 
maltreat their persons, or to use any violence toward them, 
much less to take their lives. This is so plain a maxim 
of justice and humanity, that every nation in the least 
degree civilised acquiesces in it. And modern practice has 
applied the same rule to ministers of religion, to men of 
science and letters, to professional men, artists, merchants, 
mechanics, agriculturists, labourers—in fine, to all non
combatants, or persons who take no part in the war, and 
make no resistance to our arms. The Convention of Geneva, 
1864, establishes certain rules for hospitals, ambulances, and 
protection of wounded soldiers in time of war. In 1868 
additional Articles were proposed by several States for the 
purpose of extending the scope of the original Articles to 
hospital-ships, but they have not yet been ratified. They 
were adopted as a modus vivendi by both belligerents during 
the Franco-German War of 1870. The “ Instructions for 
the Government of Armies of the United States in the 
Field,” prepared by Francis Lieber, LL.D., in 1863, and 
approved by the President of the United States, are of great 
value, and may well serve for military rules to other nations.

§ 4. But the exemption of the enemy’s person from the 
extreme rights of war is strictly confined to non-combatants, 
or such as refrain from all acts of hostility. If the peasantry 
and common people of a country use force, or commit acts in 
violation of the milder rules of modern warfare, they subject
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themselves to the common fate] of military men, and some
times to a still harsher treatment. And if ministers of 
religion and females so far forget their profession and sex as 
to take up arms, or to incite others to do so, they are no 
longer exempt from the rights of war. And even if a 
portion of the non-combatant inhabitants of a particular 
place become active participants in the hostile operations, 
the entire community is sometimes subjected to the more 
rigid rules of war.

§ 5. Moreover, in some cases, even where no opposition is Exemp- 
made by the non-combatant inhabitants of a particular place, ^ted 
the exemption properly extends no further than to the 
sparing of their lives; for if the commander of the belli
gerent forces has good reason to mistrust the inhabitants of 
any place, he has a right to disarm them, and to require 
security for their good conduct. He may lawfully retain * 
them as prisoners, either with a view to prevent them from 
taking up arms, or for the purpose of weakening] the enemy.
Even women and children may be held in confinement, if 
circumstances render such a measure necessary, in order to 
secure the just objects of the war.

§ 6. As the right to kill an enemy in war is applicable Prisoners 
only to such public enemies as make forcible resistance, quarter.t0 
this right necessarily ceases as soon as the enemy lays down 
his arms and surrenders his person, or asks for quarter.
“ Qui merci prie, merci doit avoir,” is an old maxim. After 
such surrender, the opposing belligerent has no power over 
his life, unless new rights are given by some new attempt 
at resistance. Quarter can be only refused the enemy in 
cases where those asking it have forfeited their lives by 
some crime against the conqueror under the laws of war.

§ 7. Although the practice of putting to death prisoners Treatment 
of war has become obsolete among all civilised nations, yet 
it is to be entirely attributed to the clemency of the victor; of war. 
the right remains, and might still be exercised in cases of 
dire necessity. The garrison of El Arish, near Gaza, having 
capitulated to Buonaparte, during the time of the campaign 
in Egypt, he set it free on the condition that it should
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proceed to Bagdad, and not serve against the French for 
a year. Having arrived at Jaffa, he made an assault on 
that town, on which occasion three thousand prisoners were 
taken, who turned out to be, for the most part, those very 
soldiers whose lives had been spared upon conditions which 
they had immediately violated. To restore these prisoners 
a second time to liberty was to send fresh recruits to the 
Turks; to forward them to Egypt under escort was to lessen 
the strength of an army already too weak. The law of neces
sity decided their fate; their heads were cut off on the spot.

§ 8. To the ancient practice of putting prisoners of war 
to death succeeded that of making them slaves, and it was 
exercised for many ages. It had not become extinct in 
England in 1628, so far as detention of prisoners by private 
persons is concerned. But the custom of making slaves of 
prisoners of war has now fallen into disuse among Christians, 
although the right remains. It was on this principle that 
Buonaparte was sent to Elba and St. Helena by the British 
Government at the beginning of this century, and that 
Arabi Pasha was exiled to Ceylon by the Egyptian Govern
ment at the close of 1882. ,

§ 9. The practice of slavery gradually gave way to that 
of ransoming, which continued through the feudal wars of 
the Middle Ages. But as late as the treaty of Amiens, 1802, 
between Great Britain and the French and Batavian 
republics, it was deemed necessary to stipulate that the 
prisoners on both sides should be restored without ransom. 
The present usage, of exchanging prisoners without any 
ransom, was early introduced among the more polished 
nations, and was pretty firmly established in Europe before 
the end of the seventeenth century. But this usage is not,, 
even now, considered obligatory upon those who do not 
choose to enter into a cartel for that purpose, although 
there is a strong moral duty imposed upon the Government 
of every State to provide for the release of such of its 
citizens and allies as have fallen into the hands of the 
enemy. This is a care which the State owes to those who 
have exposed themselves in her defence.
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§ 10. Sometimes prisoners of war are permitted to resume Release 
their liberty, upon the condition that they will not again or parole' 
take up arms against their captors, either for a limited 
time, or during the continuance of the war, or until duly 
exchanged. Officers are very frequently released upon their 
parole, subject to the same conditions. Such agreements ,
made by officers for themselves, or by a commander for his 
troops, are valid, and cannot be annulled by the State to 
which they belong. Agreements of this kind come within 
the necessary limits of the implied powers of the commander, 
and are obligatory upon the State.

§ 11. There are certain limits to the conditions which conditions 
the captor may impose on the release of prisoners of war, l^eiease. 
and to the stipulations which an officer is authorised to 
enter into, either for himself or for his troops. The captor 
may impose the condition that the prisoners shall not take 
up arms against him, either for a limited period or during 
the war; but he cannot require them to renounce for ever 
the right to bear arms against him; nor can they, on their 
part, enter into any engagements inconsistent with their 
character and duties as citizens and subjects. Such engage
ments made by them would not be binding upon their 
sovereign or State. The reason of this limitation is 
obvious : the captor has the absolute right to keep his 
prisoners in confinement till the termination of the war; 
but on the conclusion of peace he would no longer have 
any reasons for detaining them. They, therefore, have the 
right to stipulate for their conduct during that period, but 
not beyond the time when they would have been released 
had no agreement been entered into. Nor can the captor 
generally impose conditions which extend beyond the 
period when the prisoners would necessarily be entitled to 
their liberty.

§ 12. The duty of a State to support its subjects, while General 
prisoners in the hands of an enemy, is the same as its duty support 0f 
to provide for their ransom and release. Indeed, a neglect, or prisoners, 
refusal to do so, would seem to be even more criminal than 
a neglect or refusal to provide for their exchange; for the
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exigencies of the war may make it the temporary policy of 
the State to decline an exchange, but nothing can excuse 
it in leaving its subjects to suffer in an enemy’s country, 
without any fault of their own, when the State has the 
means of relieving them from the misfortune in which they 
are involved, by acting in its service and by supporting its 
cause. It follows, therefore, that although a State may 
properly, under certain circumstances, refuse to exchange 
its prisoners, it cannot, without a violation of moral duty, 
neglect to make the proper and necessary arrangement for 
their support while they are thus retained, by a captor who 
is willing to exchange them. During the wars of Napoleon, 
the British authorities regularly remitted the whole cost 
of the support of English prisoners, in France, to the 
French Government, but the latter failed to make any 
provision whatever for the support of its subjects in the 
hands of the English, leaving them to starvation, or the 
charity of their enemies.

§ 13. It not unfrequently happens in a war, that, 
although both parties are willing to make an exchange 
of prisoners, much delay occurs in agreeing upon the terms 
of the cartel. This sometimes results from a want of good 
faith on both sides, the parties entering into negotiations 
with no intention of coming to an agreement. Again, when 
the cartel has been negotiated, it is sometimes impossible 
to carry it into effect immediately, the peculiar circum
stances of the war and the character of the military opera
tions interrupting, or preventing, its execution. In all 
cases where the circumstances prevent an exchange of 
prisoners of war, or render it impossible for them to receive 
the means of support from their own State, it is the duty 
of the captor to furnish them with subsistence; for humanity 
would forbid his allowing them to suffer or starve. Under 
ordinary circumstances, prisoners of war are not required 
to labour beyond the usual police duty of camp and 
garrison; but where their own State refuses, or wilfully 
neglects to provide for their release or support, it is not 
unreasonable in the captor to require them to pay with
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their labour for the subsistence which he furnishes them.
But this can be done only in extreme cases, and even then 
no degrading or very onerous labour should be imposed on 
them.

§ 14. In 1809 the Spaniards had sent thousands of Historical 
prisoners of war to the Balearic Isles without any order example’ 
for their subsistence, and the Junta, when remonstrated 
with, cast 7000 ashore on the little desert rock of Cabrera.
At Majorca numbers had been massacred by the inhabitants 
in the most cowardly and brutal manner, but those left on 
Cabrera suffered miseries that can scarcely be described.
Afflicted with hunger, thirst, and nakedness, they lived 
like wild beasts. Less than 2000 remained to tell the tale 
of this inhumanity.

§ 15. Where circumstances render it obligatory upon the Character 
captor to support the prisoners whom he has taken, this ®^port 
support is usually limited to the regular provision ration, given, 
and such clothing and fuel as may be absolutely necessary 
to prevent suffering. Officers and other persons who have 
the means of paying for their support cannot require any 
assistance from the captor. But such as have no money, 
are certainly entitled to an allowance sufficient for personal 
comfort; and modern custom and military usage require 
that it should be proportioned to the rank, dignity, and 
character of the prisoner. It, however, can never properly 
be required for any considerable length of time, as prisoners 
of this description are bound to provide for their own 
support as soon as they can procure the means of doing so.
Money and valuables of prisoners are usually applied for 
their support, but watches and articles of small value are 
left to their owners. The money expended for the support 
of prisoners of war may constitute a just demand for reim
bursement ; and such amounts are either settled by com
missioners during the war, or become subjects of stipulations 
in a treaty of peace.

§ 16. As there is usually no very great disparity of num- n° 
bers in the prisoners taken by the opposing belligerents in of 
the course of the war, it is the more modern custom for each exchange.
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captor to support those who may fall into his hands till an 
exchange can be effected. It, however, sometimes happens 
that so very large a number are taken by one party, as to 
leave no probability of an immediate exchange. The captor 
is then left the alternative to support them or to release 
them on parole. But should they refuse to give their 
parole, or should their own Government forbid their doing 
so? In the first case they must suffer the consequences 
of their own obstinacy; and, in the second case, their own 
Government has no right to forbid their release on parole, 
unless at the same time it provides the means for their 
support during their imprisonment. Attempts have some
times been made to annul such engagements, and to force 
released prisoners of war to take up arms again in the same 
campaign, in direct violation of their parole. Such an act 
on the part of a belligerent Government is utterly futile as 
a protection to soldiers who may thus be made to violate 
their parole.

§ 17. Cases have sometimes occurred where a general has 
taken so large a number of prisoners that he cannot keep 
them with safety, or cannot supply them with food, and is 
satisfied that, if released on their parole, they would not 
respect it. If he has not the means of keeping his prisoners, 
and can safely put them on parole, he is, of course, bound 
to release them. But the question arises, if he cannot safely 
do this, and has no means to subsist them, what is he to 
do? The answer must be elicited from the argument in 
paragraph 7.

§ 18. It was an ancient maxim of war, that a weak gar
rison forfeit all claim to mercy on the part of the conqueror, 
when, with more courage than prudence, they obstinately 
persevere in defending an ill-fortified place against a large 
army, and when, refusing to accept of reasonable conditions 
offered to them, they undertake to arrest the progress of a 
power which they are unable to resist. Pursuant to this 
maxim, Caesar answered the Aduatici that he would spare 
their town, if they surrendered before the battering-ram 
touched their walls. But, though sometimes practised in
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modern warfare, it is generally condemned as contrary to 
humanity and inconsistent with the principles which, among 
civilised and Christian nations, form the basis of the laws 
of war.

§ 19. We do not, at the present day, hear, when a town Sacking a 
is carried by assault, that the garrison is put to the sword town1™*1 
in cold blood, on the plea that they have no right to quarter.
Such things are no longer countenanced by civilised nations.
But we sometimes hear of a captured town being sacked, 
and the houses of the inhabitants being plundered, on the 
plea that it was impossible for the general to restrain his 
soldiery in the confusion and excitement of storming the 
place; and, under that safer name of plunder, it has some
times been attempted to veil all crimes which man, in his 
worst excesses, can commit. It is true that soldiers some
times commit excesses which their officers cannot prevent; 
but, in general, a commanding officer is responsible for the 
acts of those under his orders. Unless he can control his 
soldiers he is unfit to command them.

§ 20. The truth of these remarks is illustrated by the war Remarks 
of the Spanish Peninsula. None of the generals in that war of Napier 
pretended, for a moment, that the garrisons and inhabitants 
of places taken by assault were not entitled to quarter, or 
that any rule of modern warfare justified the sacking of 
captured fortresses, and the pillage and murder of their 
inhabitants. And yet it would be difficult to find in the 
history of the most barbarous ages, scenes of drunkenness, 
lust, rapine, plunder, cruelty, murder, and ferocity equal 
to those which followed the captures of Ciudad Rodrigo,
Badajos, and San Sebastian.

§ 21. Deserters, found by the victor among his enemies, Deserters, 
are guilty of a crime against him, and he has an undoubted 
right to punish them, and even to put them to death. They 
are not properly considered as military enemies, nor can they 
claim to be treated as such; they are perfidious citizens, 
who have committed an offence against the State; their 
enlistment with the enemy cannot obliterate that character, 
nor exempt them from the punishment they have deserved,
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and they are generally punished under some municipal law* 
They are not protected by any compact of war, as a truce, 
capitulation, cartel, etc., unless specially mentioned.

§ 22. In the operations of a war, the belligerent States 
not unfrequently adopt the rule of reciprocity, both with 
respect to the person and property of the enemy. More
over, the same rule, as will be shown hereafter, is extended 
to neutrals. There is much justice and good sense in this 
rule, if confined within proper limits.

§ 23. There is, however, a limit to this rule of reciprocity. 
If the enemy refuses to shape his conduct by the milder 
usages of war, and adopts the extreme and rigorous prin
ciples of former ages, we may do the same; but if he exceeds 
these extreme rights, and becomes barbarous and cruel in 
his conduct, we cannot, as a general thing, follow and retort 
upon his subjects, by treating them in like manner. We 
cannot go beyond the limits prescribed by international law 
to the rights of belligerents. The seizure and condemnation 
of French vessels by Great Britain, in 1803, was an exercise 
of an ancient and severe rule of war, for which Napoleon 
retaliated by the exercise of a still more extreme right, 
contrary to modern usage, by seizing all English travellers 
in French territory. This was regarded by the British 
Government as a return to barbarism, and they refused to 
regard the detenus as prisoners lawfully captured. However, 
in 1811, the British Government determined that all military 
and naval prisoners should be first exchanged, and, as there 
would remain a great surplus of French prisoners, it seemed 
a dictate of humanity to relieve the detenus by extending 
the cartel for them, it being vain to urge the practice of 
modern warfare on the then French Government.

§ 24. There is a law of limitation applicable to the 
punishment of military offences which resembles in a 
manner that which applies to crimes at the civil law. The 
criminality of some military offences ceases with the com
pletion of the act and the return of the perpetrator to the 
jurisdiction of the opposing belligerent, while others are 
punishable at any and all times, at least so long as the war
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continues. To the latter class belong those offences which 
are assimilated to capital crimes at the Civil law* such as 
military surrenders and assassinations, poisonings, inhuman 
treatment of prisoners, and acts of military perfidy. For 
example, the taking of life by guerrilla bands, or other un
authorised belligerents, is a military murder, which is as 
subversive of civilised society as a murder in time of peace. 
Hence the crime is considered to adhere to the actor, and 
the penalty continues to attach to the offence. On the 
other hand, the act of spying is an offence only under the 
laws and usages of war; it is no crime against society in 
time of peace.

Q
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CHAPTER XXI. 

enemy’s property on land.

§ 1. War gives to one belligerent the right to deprive the 
other of everything which might add to his strength, and 
enable him to carry on hostilities. Bat this general right 
is subject to numerous modifications and limitations which 
have been introduced by custom and the positive law of 
nations. Thus, although by the extreme right of war all 
property of an enemy is deemed hostile and subject to seizure, 
it by no means follows that all such property is subject to 
appropriation or condemnation, for the positive law of nations 
distinguishes not only between the property of the State and 
that of its individual subjects, but also between that of 
different classes of subjects, and between different kinds of 
property of the same subject; and particular rules, derived 
from usage and the practice of nations, have been estab
lished with respect to each.

§ 2. The captor’s title to mobilia, or movable property, 
captured on land, vests in him so soon as the property is in 
his firm possession ; but the possession of immobilia, or real 
property, only gives him a prima facie right to its use and 
products. His title or dominion over it is not complete 
until his conquest is confirmed, in some one of the modes 
prescribed by international law; meanwhile the original 
owner is entitled to the benefit of postliminy, which, as will 
be explained in Chapter XXXV., obtains in some events tc 
mobilia also.

§ 3. It has been asserted that war being but a temporary 
e relation of nations, real property must remain in statu quc 

until after the termination of the war, when such property
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may revert to its former owner by the jus postliminii, and 
therefore such property can never properly be alienated by 
the conqueror, so long as the war continues. But this argu
ment is erroneous. The right of a conqueror is to use or 
alienate the public domain of the conquered government.
This principle is recognised and sustained by the general 
law of nations.

§ 4. It must not, however, be inferred that the title which Title to 
the purchaser acquires to the two species of property is the real 
same. On the contrary, it is essentially different. Theproperty’ 
purchaser of movable property captured on land, acquires 
a perfect title as soon as the property is in the firm pos
session of the captor; but the purchaser of any portion of 
the national domain of a conquered country, takes it at the 
risk of being evicted by the original sovereign owner, if he 
should be restored to the possession of his dominions. If 
such restoration should not take place, and the title of the 
conqueror should be confirmed by some one of the modes 
recognised by international law, the title of the purchaser 
is then made perfect.

§ 5. A question here arises as to who may become the who may 
purchasers of immovable property alienated by the con- Purchase' 
queror during military occupation, and prior to the con
firmation of the conquest. The object of such alienation 
is, as already stated, to weaken the enemy, and to supply 
ourselves with the means of carrying on the war. It is 
evident, therefore, that tlie subjects of the conquered or 
displaced Government cannot, consistently with their duties 
to their own sovereign, become such purchasers. After the 
Franco-German War of 1870, the French Government tried 
some of their subjects for this offence. If, however, the 
puichasers are inhabitants of the conquered territory, and 
their allegiance should be transferred to the new Govern
ment by the confirmation of the conquest, their title would 
thereby be made valid, and they themselves be free from 
the risk of punishment for having paid the purchase money.
Subjects of the conqueror may become purchasers with no 
other risk than that of being evicted by the original owner
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on the restoration or recapture of the real property so 
alienated. The same may he said of foreigners, or the 
subjects of a neutral State.

§ 6. Whether a neutral may make such purchases and 
not become a party to the war, will depend upon the cha
racter of the assistance which, by the purchase, is afforded 
to the conqueror, to the injury of the opposing belligerent. 
It is certain that if he should attempt to possess himself, 
during the continuance of the war, of the lands so purchased., 
or to maintain the title so acquired, after the restoration or 
recapture of the property so alienated, he would assume a 
hostile attitude towards the original sovereign owner and
make himself a party to the war.

§7. All implements of war, military and naval stores, 
and all public movable property, belonging to the hostile 
State, is subject to be seized and appropriated to the use of 
the captor. And the title to such personal or movable 
property is considered as lost to the original State, as soon 
as the captor has acquired a firm possession, which, as a 
general rule, is considered as taking place after the lapse 
of twenty-four hours; so that, immediately after the ex
piration of that time, it may be alienated to neutrals as
indefeasible property. . „

§ 8. We have discussed in Chapter XVII. the right of 
a belligerent State to confiscate, on the declaration of war, 
debts owing by its Government, or by its subjects, to subjects 
of the enemy. We will now consider the right to capture 
them as the property of the enemy, found in hostile terri
tory by capturing the documents which constitute the 
evidence of such debts. It will be observed that this 
question is entirely distinct from the right to confiscate a 
debt, ipso facto, by the declaration of war. We have an 
example from classical history. When Alexander took the 
city of Thebes, he found an instrument by which it was 
shown that the Thessalians, who served with him, owed the 
Thebans an hundred talents. This instrument he gave to 
the Thessalians as a cancellation of their debt. On the 
restoration of the Thebans, they demanded the payment of
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the debt as still due and owing to them. The case was 
referred to the Amphictyonic Council, and their decision is 
understood to have been in favour of the Thessalians. Jurists 
have generally sustained the supposed decision of the Am- 
phictyons, on the ground of the complete conquest of 
Thebes, and that Alexander became the universal successor 
of the conquered State, but not on the ground of the mere 
capture of the documentary evidence of the debt. The 
instruments cannot be regarded as the debt, because a 
creditor may recover his debt, though the instruments be 
lost or destroyed; they are means, but not the only means 
of proving that it exists. It is, therefore, held that the 
mere fact of the conqueror possessing himself of the docu
ments, relating to incorporeal rights, does not give to him 
the possession of the rights themselves; and as his rights, 
as derived from military force, are simply those of pos
session, it is not competent for him to bestow upon, or 
transfer to another, what he cannot physically take possession 
of himself.

§ 9. There is one species of movable property belonging Public 
to a belligerent State which is exempt, not only from |*chlves> 
plunder and destruction, but also from capture and con
version, viz. State papers, public archives, historical records* 
judicial and legal documents, and land titles. While the 
enemy is in possession of a town or province, he has a right 
to hold such papers and records, and to use them in regu
lating the government of his conquest; but if this conquest 
is recovered by the original owner during the war, or sur
rendered to him by the treaty of peace, they should be 
returned to the authorities from whom they were taken, or 
to their successors. Such documents adhere to the Govern
ment of the place or territory to which they belong, and 
should always be transferred with it.

§ 10. Some have contended that the same rule applies to Works of 
. . rr art &cpublic libraries and to all monuments of art and models of ’ 

taste. Certainly no belligerent would be justifiable in de
stroying them, except so far as their destruction might be 
the accidental or necessary result of military operations.
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But, may he not seize and appropriate to his own use such 
public works of genius and taste as are of a movable cha
racter? This was done by the French armies in the wars 
which followed the revolution of 1789, but the practice was 
condemned by the English writers of that age. The acquisi
tions of the Parisian galleries and museums from the conquest 
of Italy were generally obtained by means of treaty stipu
lations, or forced contributions levied by Napoleon on the 
Italian princes. They are equally condemned by the English 
historians. On the invasion of France, in 1815, the pictures, 
statues, and other monuments of art, collected from other 
countries, as spoils of war, or acquired under treaties, were 
seized and distributed among the Allies. Evidently the 
French commissioners considered that the allied army had 
a right to the contents of the museum, and they made an 
attempt to save them by an article in the Convention. No 
works of native industry were demanded or seized by the 
allies.

Civil §11. But whatever may be the decision of the question
and monu- respecting the right of the conqueror to seize or levy upon 
ments. such works of art and taste, belonging to the hostile State, 

as come under the denomination of movable or personal 
property, it is the modern usage, and one which has acquired 
the force of law, that such works cannot be wantonly, or 
unnecessarily, destroyed, and that all structures of a civil 
character, all public edifices, devoted to civil purposes only, 
all temples of religion, monuments of art, and repositories 
of science, are to be exempt from the operations of war. 

Private § 12. Private property on land is now, as a general rule, 
on°?an<L exempt from seizure or confiscation; and this general 

exemption extends even to cases of absolute conquest. 
Even where the conquest of a country is confirmed by 
the unconditional relinquishment of sovereignty by the 
former owner, there can be no general or partial trans
mutation of private property, in virtue of any rights of 
conquest. That which belonged to the Government of 
the vanquished, passes to the victorious State, which also 
takes the place of the former sovereign, in respect to the
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right of eminent domain; but private rights, and private 
property, both movable and immovable, are, in general, 
unaffected by the operations of a war, whether such opera
tions be limited to mere military occupation, or extend to 
complete conquest. Some modern text-writers contend for 
the ancient rule, that private property on land is subject 
to seizure and confiscation. They are undoubtedly correct 
with respect to the abstract right, as deduced from ancient 
practice; but modern usage has limited this right by 
establishing the rule of general exemption. The private 
property of a sovereign is considered in the same light as 
that of any other individual.

§ 13. But it must also be remembered that there are General 
many exceptions to this rule, or rather, that the rule itself 
is not, by any means, absolute or universal. The general rule of ex
theory of war is, as heretofore stated, that all private pro- emptl0n- 
perty may be taken by the conqueror; and such was the 
ancient practice. But the modern usage is, not to touch 
private property on land, without making compensation, 
except in certain specified cases. These exceptions may 
be stated under three general heads: 1st, confiscations or 
seizures by way of penalty for military offences; 2nd, forced 
contributions for the support of the invading armies, or as 
an indemnity for the expenses of maintaining order, and 
affording protection to the conquered inhabitants; and 3rd, 
property taken on the field of battle, or in storming a 
fortress or town.

§ 14. In the first place, we may seize upon private pro- Penalty 

perty, by way of penalty for the illegal acts of individuals, offences, 
or of the community to which they belong. Thus, if an 
individual be guilty of conduct in violation of the laws of ‘ 
war, we may seize and confiscate the private property of the 
offender. So also, if the offence attach itself to a particular 
community or town, all the individuals of that community 
or town are liable to punishment, and we may either seize 
upon their property, or levy upon them a retaliatory con
tribution, by way of penalty. Where, however, we can 
discover and secure the individuals so offending, it is more
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just to inflict the punishment upon them only; but it is 
a general law of war, that communities are accountable for 
the acts of their individual members. This makes it the 
interest of all to discover the guilty persons, and to deliver 
them up to justice. But if these individuals are not given 
up, or cannot be discovered, it is usual to impose a con
tribution upon the civil authorities of the place where 
the offence is committed, and these authorities raise the 
amount of the contribution by a tax levied upon their 
constituents.

§ 15. In the second place we have a right to make the 
enemy’s country contribute to the expenses of the war. 
Troops, in the enemy’s country, may be supported either by 
regular magazines, by forced requisitions, or by authorised 
pillage. It is not always politic, or even possible, to pro
vide regular magazines for the entire supplies of an army 
during the active operations of a campaign. Where this 
cannot be done, the general is obliged either to resort to 
military requisitions, or even to entrust their subsistence 
to the troops themselves. The inevitable consequences of 
this bad system are universal pillage and a total relaxation 
of discipline; the loss of private property and the violation 
of individual rights are usually followed by the massacre of 
straggling parties, and the ordinary peaceful and non-com
batant inhabitants are converted into bitter and implacable 
enemies. In case of small detachments, where great rapidity 
of motion is requisite, it sometimes becomes necessary for 
the troops to procure their subsistence wherever they can. 
In such a case, the seizure of private property is unavoid
able. But even then provision might be made for sub
sequently compensating the owners.

§ 16. The Duke of Wellington was adverse to requisitions, 
both when he was in the Peninsula and when he was in 
France, although they could not always be avoided. After 
the battle of Waterloo his army received their provisions 
and forage by requisition on the country, but in every case 
upon regular receipts by the commissioners attached to his 
troops; this was done, not with the view of paying for what
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had been received, but in order to avoid abuse and plunder, 
and to restrict the requisition to food and forage only—both 
strict necessaries. The evils resulting from irregular requi
sitions and foraging for the ordinary supplies of an army 
are so very great, and so generally admitted, that it has 
become a recognised maxim of war, that the command
ing officer who permits indiscriminate pillage, and allows 
the taking of private property without strict regularity, 
whether he be engaged in offensive or defensive operations, 
fails in his duty to his own Government, and violates the 
usages of modern warfare. It is sometimes alleged, in 
excuse for such conduct, that the general is unable to 
restrain his troops; but in the eyes of the law, there is no 
excuse; for he who cannot preserve order in his army, has 
no right to command it.

§ 17. In the third place, private property taken from the Capture 

enemy on the field of battle, in the operations of a siege, or Jattte 
in the storming of a place which refuses to capitulate, is fiel& 
usually regarded as legitimate spoils of war. The right to 
private property, taken in such cases, must be distinguished 
from the right to permit the unrestricted sacking of private 
houses, the promiscuous pillage of private property, and the 
murder of unresisting inhabitants. In other words, we must 
distinguish between the title to property acquired by the 
laws of war, and the accidental circumstances accompanying 
the acquisition. Thus, with respect to the right of booty 
acquired in battle or assault, the acquisition may be valid 
by the laws of war, although other laws of the same code 
may have been violated by the general or his soldiers in 
the operations of the campaign or siege.

§ 18. Towns, forts, lands, and all immovable property Conquest 
taken from an enemy are called conquests; captures made on Sooty 
the high seas are called prize; movables taken on land are 
called booty. All captures in war, whether conquests, prize, 
or booty, belong to the State in whose name and by whose 
authority they are made.

§ 19. Among the Romans, the soldier was obliged to ^ngs*7 
bring into the public stock all the booty he had taken, primarily
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This the general caused to be sold, and after distributing 
a part of the produce of such sale among the soldiers 
according to their rank, he consigned the residue to the 
public treasury. It is the general practice in modern times, 
under the laws and ordinances of the belligerent Govern
ments, to distribute the proceeds, or at least a part of the 
proceeds, of captured property among the captors, as a 
reward for bravery and a stimulus to exertion. In France 
the prize ordinances fully provide for such distribution. 
The Naval Prize Act, 1864 (27 & 28 Viet., c. 25), regulates 
prize in Great Britain, and 3 & 4 Viet., c. 65, s. 22 gives 
the Admiralty Court jurisdiction in all matters concerning 
booty, and to proceed therein as in cases of prize ; while the 
Act of Congress of June 30, 1864, c. 174, provides similarly 
in the United States. When captures are not granted away, 
they accrue to the use of the Government.

§ 20. While there is some uncertainty as to the exact 
limit, fixed by the voluntary lawr of nations, to our right to 
appropriate to our own use the property of an enemy, or to 
subject it to military contributions, there is no doubt what
ever respecting its waste and useless destruction. This is 
forbidden alike by the law of nature and the rules of war. 
But if such destruction is necessary in order to cripple the 
operations of the enemy, or to insure our own success, it is 
justifiable. Thus, if we cannot bring off a captured vessel, 
we may sink or burn it in order to prevent its falling into 
the enemy’s hands; but we cannot do this in mere wanton
ness. We may destroy provisions and forage, in order to 
cut off the enemy’s subsistence; but we cannot destroy 
vines and cut down fruit trees, without being looked upon 
as savage barbarians.

§ 21. There are numerous instances in military history 
where whole districts of country have been totally ravaged 
and laid waste. Such operations have sometimes been 
defended on the ground of necessity, or as a means of pre
venting greater evils. It was on this ground that Italy 
and Spain justified the destruction of the maritime towns 
on the coast of Africa, which had become mere nests of
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pirates. Again, in 1812, the Russians laid waste a vast
extent of country, and burnt their capital, to prevent it
affording a shelter to the French from the rigours of a
Polar winter. The disastrous retreat of the French from
Moscow was claimed as the fruit of this circumspection.
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CHAPTER XXII.

enemy’s property on the high seas.

Rules as to § 1. The object of wars by land being conquest, or the 
captures® acquisition of territory to be exchanged as an equivalent 

for other territory lost, the regard of the victor for those 
who are to be his subjects, naturally restrains him from the 
exercise of his extreme rights; whereas the object of mari
time war is the destruction of the enemy’s commerce and 
navigation, which object can only be obtained by the 
capture and confiscation of private property.

Attempts § 2. The Abbe Mably advocated an entire freedom of 
to modify commercial intercourse in war, even between the subjects 

of the belligerent powers; but the great advantages which 
England, by means of her naval superiority, has derived 
from the capture of private property upon the high seas, 
have tended very much to the maintenance of the rigour 
of the ancient rule of commercial warfare. The contrary 
theory was advocated by the United States, at the Con
ference of Paris, April 16, 1856. This proposition, although 
favourably received, was not adopted by the Powers repre
sented at that Conference, Russia alone excepted. Mr. Fish 
made a similar suggestion to Baron Gerolt in 1870. Italy 
in 1865, Austria and Prussia in 1866, and Prussia, again, in 
1870, showed themselves to be in favour of this doctrine; 
but there is no good reason why the right of capture of 
private property at sea should ever be abandoned. It may 
therefore be stated as the existing and established law of 
nations, that, when two powers are at war, they have a right 
to make prize of the ships, goods, and effects of each other 
upon the high seas; and that this right of capture includes



ENEMY’S PROPERTY ON THE HIGH SEAS. 237

not only government property, but also the private property 
of all subjects of the belligerent powers, and of their allies.

§ 3. War establishes very different relations between Difficul- 
parties, from those which exist in the ordinary transactions appii?ltS 
of trade in time of peace. Hence the rules which govern cation, 
the decisions of prize courts, with respect to the ownership 
of property, widely differ, in many respects, from those 
which obtain in time of peace in the courts of Common law.

§ 4. For example, the legality or illegality of the capture Owner- 
of goods upon the high seas, will frequently turn upon the of 
question of ownership at the time of capture; for when capture, 
property is shipped from a neutral country to an enemy, or 
from an enemy country to a neutral, the question of its 
character, whether it be neutral or hostile, can only be 
determined by ascertaining whether the right to the pro
perty, at the time of shipment, was vested in the shipper or 
in the consignee. The rules of the courts of Common law 
would lead us to an erroneous conclusion.

§ 5. The general rule of law, both International and Rule as to 
Common, is, that goods in the course of transportation from conslSnee* 
one place to another, if they are shipped on account and at 
the risk of the consignee, in consequence of a prior order or 
purchase are considered as his goods during the voyage.
This general rule may, by the Common law, be varied by 
an express stipulation between the parties, or by the usage 
of a particular trade. But neither of these exceptions is 
admitted in courts of prize, for the very conclusive reason, 
that, to permit goods, in time of war, to be considered the 
property of the neutral consignor, instead of the enemy 
consignee, merely on the ground that the former had 
assumed the risk of transportation, would at once put an 
end to captures of enemy’s property on the high seas.

§ 6. This rule is not confined to cases where the contract Contract 
and shipment are made in time of actual war. If they are g^ment 
made in time of peace, but in contemplation of war, and made 
with the manifest intention of protecting the property from p^atiox^S" 
hostile capture, they are equally a fraud upon the belligerent war- 
Power to which the right of capture belongs.
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§ 7. And if the contract is made during a peace, and not 
in contemplation of war, but the shipment be made after 
hostilities have commenced, and with a knowledge of the 
war, the private agreement of the parties, by which the 
neutral consignor assumes the risk of delivery, will not 
be permitted to affect the rights of the capturing belligerent.

§ 8. But where the shipment of the goods, as well as the 
contract, laying the risk on the neutral consignor, are both 
made in time of peace, and not in contemplation of war, the 
legal ownership which was in the consignor, at the inception 
of the voyage, remains in him until its termination.

§ 9. And, again, where the goods are shipped by an 
enemy consignor, during the war, and under a prior sale, or 
an unconditional contract of sale, the property so shipped 
vests absolutely in the neutral consignee, by delivery to the 
master, and, if otherwise innocent, and the title remains un
changed, it is exempted from capture during the voyage. 
The reason is obvious : the neutral violates no duties toward 
one belligerent by trade, otherwise lawful, with the opposing 
belligerent; and the only question is that of ownership, 
which, by the supposition, is in the neutral consignee.

§ 10. The same considerations apply where the shipment 
becom^an *s ma(^e *n ^me °f peace by a neutral consignor who becomes 

an enemy before the completion of the voyage, although 
there does not, perhaps, exist the same grounds of suspicion 
as when the consignor is an enemy at the time of shipment. 
Nevertheless, the courts, even in this case, require the 
clearest evidence of neutral ownership.

§11. Where goods are shipped by an enemy consignor to 
a neutral consignee, not under a prior order, but with the 

by neutral expectation that they will be received on the terms proposed, 
consignee. they are in fact accepted by the consignee previous to the 

capture, his acceptance vests and perfects his title, and upon 
proof of the fact, the property will be restored. To exempt 
the property from capture, however, the acceptance must be 
absolute and unconditional.

Change of § 12. Every consignor, not only at Common law, but by a 
ownership ruie 0f ^he general mercantile law, has, in certain cases, a
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control over the shipment, which is technically called a right stop- 
of stoppage in transitu; that is, a right to countermand the transitu, 
bill of lading, and repossess himself of the goods, at any time 
after their shipment and before their arrival at their destined 
port. The only case in which this right of stoppage in 
transitu can be legally exercised, under the laws of war, is, 
in the expectation, confirmed by the event, of the insolvency 
of the consignee. If the consignee, previous to the arrival 
of the goods, communicate to the consignor his determina
tion not to receive or pay for the goods, these facts are 
deemed equivalent to actual insolvency. But a revocation 
of the consignment, from fears of the insolvency of the 
consignee, which are not confirmed by the event, is not 
deemed sufficient to change the ownership. The effect of 
this right, when duly exercised, is to save the property from 
its liability to capture, where the consignment is made from 
a neutral to an enemy; and to incur the liability, where the 
consignment is made from an enemy to a neutral.

§ 13. But these cases are properly exceptions to the National 
general and well-settled rule of the English Admiralty, that, 
in time of war, the national character of property cannot be 
changed by a transfer to a neutral during the transportation.
That which was the enemy’s property at the commencement 
of the voyage, remains liable to capture, until its arrival at 
the port of destination. Nor is the application of the rule 
confined to a transfer in actual war. If it appear that the 
immediate motive of the transfer, although made in time of 
peace, was the expectation of war, and that this fact was 
known to the purchaser, the contract is held to be equally 
invalid, as against the belligerent whose right of capture 
was meant to be evaded.

§ 14. The transfer, in time of war, of the vessel of an Transfer ^ 
enemy to a neutral, is a transaction, from its very nature, ships*^S 
liable to strong suspicion, and consequently is examined neutrals, 
with a jealous and sharp vigilance, and subjected to rules 
of a peculiar strictness in the prize court of the opposite 
belligerent. Nevertheless, neutrals have a right to make 
such purchases of merchant vessels, when they act with
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good faith, and, consequently, the belligerent powers are 
not justified, by the law of nations, in attempting to pro
hibit such transfers by a sweeping interdiction, as was done 
in former years by both the French and English Govern
ments. Ordinances of this character form no part of the 
law of nations, and, consequently, are not binding upon the 
prize courts, even of the country by which they are issued. 
Nevertheless, where the sale is claimed to have been made 
by an enemy to a neutral, in time of war, it is not unreason
able that its motives, nature, and terms should be an object 
of the most searching inquiry. It was determined, by the 
Privy Council, in 1857, that the sale of a ship, absolutely 
and bona fide, by an enemy to a neutral imminente hello, or 
even flagrante hello, is not illegal. There, a Russian subject, 
immediately before the war between Russia and England, 
1854, had sold, absolutely and bond fide, a ship, the “Ariel,” 
to a subject of a neutral State; part only of the purchase 
money was paid at the time of the purchase, the remainder 
being agreed to be paid out of the earnings of the ship. 
But liens, whether in favour of a neutral on an enemy 
ship, or in favour of an enemy on a neutral ship, are equally 
to be disregarded in a British prize court {Sorensen v. Beg., 
11 Moore, Privy Council Gas., 119). In the case of the 
Minerva (6 Rob. 396), Sir William Scott held that the 
purchase of a ship of war from the enemy, whilst lying in 
a neutral port, to which it had fled for refuge, was invalid. 
The same principle was adopted in the United States in the 
case of the Georgia (7 Wall. 32).

§ 15. It follows, from the rules of earlier decisions, that 
the character of property on the high seas, whether vessels 
or goods, results, as a general rule, from the character of 
their owners, or of those who are regarded in international 
law as the owners. If such owners are hostile, friendly or 
neutral, according to the particular rules of law applicable 
to the state of war, their property is, in general, to be 
considered hostile, friendly or neutral, and, as such, is 
subject to, or exempt from, capture.

§ 16. In determining the national character of property,
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prize courts generally look only to the legal title; and Effect of 
when, from the papers, the right of property in a captured liens’ 
•ship or cargo appears to be vested in an enemy, no equitable 
or secret liens of a neutral or a subject can be made the 
foundation of a claim to defeat or vary the rights of the 
oaptors. The only exception to this rule, is where the lien 
is immediately and visibly incumbent upon the property, 
and, consequently, is one which the party claiming its 
benefit has the means of enforcing without resort to legal 
process. Of such a nature is the freight due to the owner 
of the ship, for the ship-owner has the cargo in his pos
session, subject to his demand of freight money, by the 
general law, independent of any contract. The distinction 
between the two classes of liens is properly expressed in 
the language of the civil law, by regarding one as a jus ad 
rem, and the other as a jus in re.

§ 17. Wheaton says that a certijicate of registry is the Docu- 
proof naturally to be looked to for establishing the national 
character of the ship in addition to the following proofs:— owner- 
1st, the Passport, or Sea Letter. This is a permission from ship 
the neutral State to the master of the vessel to proceed on 
the intended voyage, and usually contains his name and 
residence, the name, description, and destination of the 
vessel, with such other matter as the local law and practice 
require. 2nd, the Muster Roll, or Role (VEquipage, contain
ing the names, ages, quality, and national character of every 
one of the ship’s company. 3rd, the Charter Party; if the 
vessel has been let to hire. 4th, the Bills of Lading, by 
which the master acknowledges the receipt of the goods 
specified therein, and promises to deliver to the consignee 
or his order. 5th, the Invoices, which contains the par
ticulars and prices of each parcel of the goods, with a 
statement of the charges thereon. 6th, the Log-booh, or 
ship’s Journal, which contains an accurate account of the 
vessel’s course, with a short history of the occurrences during 
the voyage. But as the whole of these papers may be 
fabricated, their presence does not necessarily imply a fair 
case; neither does the absence of any of them furnish a

R
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conclusive ground of condemnation. A Bill of Health, that 
no contagious distemper prevails, is to be found among the 
papers of the ships of many nations.

Vessels of § 18. Vessels of discovery, or of expeditions of exploration 
^ery, and gurvey? sent for the examination of the Arctic regions, 
boats, unknown seas, islands, and coasts, are, by general consent, 
packets, exempt from the contingencies of war, and therefore not 

liable to capture. Such expeditions must confine them
selves most strictly to the object in view : if they commit 
any act of hostility they forfeit their exemption from 
capture. Fishing boats have also, as a general rule, been 
exempt from the effects of hostilities. The doctrine, how
ever, of the English Courts is that such exemption forms 
a rule of comity only ; for fishing vessels may be condemned 
as prize. In 1793, vessels carrying mails for the English 
or French Post Office authorities were permitted to convey 
the mails between the ports of Great Britain and France, 
notwithstanding the war between those countries. By the 
Postal Convention of 1843, between France and England, 
in case of war, the mail packets between Dover and Calais 
(now extended to all mail packets of either Government by 
Convention of September 24, 1856) shall continue their 
navigation until notification be made by either Government, 
in which case they shall be permitted to return freely to 
their respective ports.

Cases of § 19- Some have contended that the rule of exemption 
shipwreck. 0Ught to extend to cases of shipwreck on a belligerent 

coast, to cases of forced refuge in a belligerent harbour by 
stress of weather, or want of provisions, and even to cases 
of entering such ports from ignorance of the war. There 
are exceptional cases where such exemption has been 
granted. A court may be compelled by a sense of duty 
to condemn in such cases, but the sovereign power of the 
State might well exercise its sense of humanity by restoring 
even after condemnation. Notwithstanding the plea raised 
by French writers in such cases that le malheur opere de plein 
droit une treve, the principle is neither admitted by the general 
law of nations, nor by the maritime ordonnances of France.



§ 20. Letters of marque, or mart, are commissions granted 
by the Admiralty to commanders of merchant ships. There 
are two species of letters of marque—1st, those which are 
special, for the reparation of injuries sustained by individuals 
at sea, after all attempts to procure legal redress have failed ; 
and 2nd, those which are general, they being issued by the 
Government of one State against all the subjects of another 
upon an open rupture between them. Letters of marque 
are always joined to letters of reprisal, when it is for the 
reparation of a private injury; but when the hurt of an 
enemy is solely intended, as it is in time of war, letters of 
marque are generally granted alone, without letters of 
reprisal, and these constitute the commission of the privateer. 
A subject cannot for his own benefit make a reprisal without 
a commission; and if he should do so, the ship he might 
capture would be a droit of admiralty and belong to the 
sovereign. Sir Matthew Hale held it to be a depredation in 
a subject to attack the enemy’s vessel, except in his own 
defence, without a commission. The doctrine of the law of 
nations is considered to be, that private citizens cannot 
acquire a title to hostile property, unless seized under a 
commission; but they may lawfully seize hostile property in 
their own defence. If they depredate upon the enemy, with
out a commission, they act upon their peril, and are liable 
to be punished by their own sovereign; the enemy is not 
warranted in considering them as criminals, and as respects 
the enemy, they violate no rights by their capture. Such 
hostilities, without a commission, are, however, contrary to 
usage, and exceedingly irregular and dangerous, and they 
would probably expose the party to the unchecked severity 
of the enemy; but they are not acts of piracy, unless com
mitted in time of peace. By the British naval regulations 
of 1787,1826, and 1861, if any ship or vessel shall be taken, 
acting as a ship of war or privateer, without having a com
mission duly authorising her to do so, her crew shall be 
considered as pirates, and treated accordingly; but this is 
municipal, not international, law. A capture, nevertheless, 
made by such vessel from an enemy is good prize. All
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agree that defensive hostilities on the high seas, as well 
as on land, without a commission or public authority, are 
not criminal acts, but acts fully authorised by the laws of 
war. In the war of 1854 between Russia and Turkey, 
France, England, and Sardinia, the allied Powers resolved to 
issue no letters of marque, and the other States of Europe 
strictly prohibited their subjects from any participation, 
by accepting letters of marque, or otherwise, in aiding 
the belligerents. An Austrian decree of May 25, 1854, 
prohibits the entry of foreign privateers into Austrian

ence of
Paris,
1856.

Darby v. 
Er stern.

ports.
Deoiara- § 21. On April 16, 1856, at the Conference of Paris, the 
tion of the plenipotentiaries of Great Britain, France, Austria, Russia, 
Confer- prussj,^ Sardinia, and Turkey, adopted a “ declaration con

cerning maritime law,” containing the following principles, 
which were made indivisible: “ 1. Privateering is and
remains abolished. 2. The neutral flag covers enemy’s 
goods, with the exception of contraband of war. 3. Neutral 
goods, with the exception of contraband of war, are not 
liable to capture under an enemy’s flag. 4. Blockades, in 
order to be binding, must be effective; that is to say, main
tained by a force sufficient really to prevent access to the 
coasts of the enemy.” This Declaration was not to be 
“ binding, except between those Powers which have acceded 
to, or shall accede to it; ” but it was also agreed, by the 
plenipotentiaries, that the Powers which had or should agree 
to it, “cannot hereafter enter into any arrangements in 
regard to the application of the right of neutrals in time 
of war, which does not, at the same time, rest on the 
four principles which are the objects of the said Declara
tion.”

Opinion Of § 22. This Declaration of the Paris Conference was com
other municated to other States, and all have now adhered to it, 

with the exception of Spain, Mexico, Venezuela, and the 
United States. Spain and Mexico adopted the last three 
articles, but, on account of the first article, declined acceding 
to the entire Declaration. The United States adopted the 
second, third, and fourth propositions, independently of the
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first, offering, however, to adopt that also, with the following 
amendment, or additional clause : “ and the private property 
of the subjects, or citizens of a belligerent on the high seas, shall 
be exempted from seizure by public armed vessels of the other 
belligerent, except it be contraband,” which offer, however, was 
not accepted. The authority which grants the commission 
determines what limits shall be imposed upon the privateer ; 
and if such vessel exceed the limits of its commission, and 
commit acts of hostility not warranted by the letter which 
it carries, if such acts be not in violation of the laws of war, 
it is responsible to and punishable by the State alone from 
which the commission was issued. A vessel which takes a 
commission from both belligerents is guilty of piracy, for 
one authority conflicts with the other. But a nicer question 
has arisen with respect to a vessel which sails under two or 
more commissions granted by allied powers against a common 
enemy. The better opinion is that such practice is irregular 
but does not carry with it the substance of piracy. Another 
question to be noticed is, what is the character of a vessel 
of a neutral State, armed as a privateer, with a commission 
from one of the belligerents ? Such a vessel is guilty of a 
gross infraction of international law; she is not entitled to 
the liberal treatment of a vanquished enemy ; but it would 
be difficult to maintain that the character of piracy has been 
stamped upon her by international law.

§ 23. Some States have covenanted, in their treaty stipula- Treaty 
tions, that they will prevent their subjects, under heavy 
penalties, from accepting commissions or letters of marque 
from other States. Such was the character of the treaty of 
September 26, 1786, between France and England. In 
other treaties it is stipulated that no subject, or citizen of 
either of the contracting Powers, shall accept a commission 
or letter of marque to assist an enemy in hostilities against 
the other, under pain of being treated as a pirate. Such is 
the character of the treaties entered into between the 
United States and France, Holland, Sweden, Prussia, Great 
Britain, Spain, Columbia, Chili, &c. Some of these treaties, 
however, have expired without this provision being renewed.
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Whatever be thought of the character, in international war, 
of a neutral vessel taking a commission from a belligerent, 
the other belligerent is justified in treating such vessel as a 
pirate, when it is so stipulated in a treaty with the neutral 
State.
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CHAPTER XXIII..

TRADE WITH THE ENEMY.

§ 1. It may be stated, as a general proposition, that the 
property of a subject found engaged in trade or intercourse engaged 
with the ports, territories, or subjects of a public enemy is 
liable to confiscation. This rule is not founded on any enemy 

peculiar criminality in the intentions of the party, or on MufLaea,- 
any direct loss or injury resulting to the State, but is the tl0n- 
necessary consequence of a state of war, which places the 
citizens or subjects of the belligerent States in hostility to 
each other, and prohibits all intercourse between them.
The same rule is applicable to the subjects of an ally.
Where two or more States are allied in a war, the relations 
of the subjects of the ally towards the common enemy are 
precisely the same as those of the subjects of the principal 
belligerent. In this respect there is no distinction between 
the two; and if the courts of their own country do not 
enforce the rights and duties of war, those of the principal 
or co-belligerent may do so, for the tribunals of all have an 
equal right to enforce the laws of war, and to punish any 
infractions, whether committed by the subjects of their own 
Government or of that of an ally.

§ 2. There are but two exceptions to this general rule Jxcep- 
interdicting trade with the enemy: 1st, the mere exercise rule. 
of the rights of humanity; 2nd, the trade sanctioned by the 
licence or authority of the Government. The first of these 
exceptions would permit intercourse with the enemy, to 
such a limited extent, as to require no particular discussion; 
the second results from the fact that on certain occasions it 
is highly expedient for the State to permit an intercourse
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with the enemy, by commerce or otherwise; but the State 
alone, and not individuals, must determine when it shall be 
permitted, and under what regulations. Thus a sovereign 
may order the effects of a Proclamation of War to be 

The Hoop, suspended, in order to give a sufficient time for the per
formance of existing contracts between the subjects of the 
two hostile nations.

Rule ri- § 3. The rule which prohibits every form of commercial 
enforced, intercourse or trade wTith the enemy, whether by the subjects 

of the belligerent or of his allies, is enforced in courts of 
prize with a stern and inflexible rigour. “No motives of 
compassion or indulgence,” says Duer, “prompted by the 
hardship of the particular case, nor any views of publie 
utility, derived from the innocent or beneficial nature of the 
particular traffic, are ever allowed to suspend or mitigate 
its application. Such considerations are not regarded a & 
legal distinctions that can operate to create an exception 
from the general rule. They may influence properly the 
discretion of the executive power, but must be rejected by 
the judicial conscience.”

drawal § 4. ®0^ jus^ce an(l humanity require that persons, who 
from are surprised by a war in an enemy’s country, should have
country at a reasonable time to withdraw their persons and effects, and 
beginning ought not to be treated as enemies, unless their departure 
of war. should he unreasonably delayed. It seems a necessary 

deduction that the property of persons thus withdrawing 
themselves from the enemy’s country would, in the course 
of transportation, be entitled to the protection of their own 
Government. To confiscate the property of subjects, in the 
act of returning to their allegiance, is the extreme of 
injustice, as well as of impolicy.

Distinc- § 5. A distinction must be noticed between the property 
tween °f a citizen resident in a foreign country, and that of one
cases of domiciled in the belligerent State. The property of a citizen
and mere domiciled in a foreign country, when that country becomes 
residence. iny0lyec[ jn a war with that of his allegiance, is at once

liable to be condemned as that of an enemy. But that of
a citizen simply resident in the belligerent State, if condemned
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—which would be an injustice—on his attempt to with
draw it from the enemy’s country, must be condemned 
—if at all—as that of a citizen engaged in an unlawful 
trade with the enemy.

§ 6. If it be admitted that it is the duty of a Government Necessity 
to facilitate the withdrawal of its own citizens and their °^gnse of 
property from an enemy’s country, the question next to be with- 
considered is the propriety of requiring the citizens to discussed, 
procure a licence from their own Government for the trans
portation of such property. It is, doubtless, right that a 
merchant, in an enemy’s country, who desires, at the com
mencement of a war, to withdraw his property and effects, 
should obtain a licence from his own Government. He is 
guilty, otherwise, of a voluntary trading. But the propriety 
of requiring a person, who is seeking to escape from a hostile 
country, to continue a residence that exposes his person to 
imprisonment, and his property to seizure, until a licence 
from his own Government can be obtained, so far from bemg 
evident, can, by no means, be admitted.

§ 7. The only well-established exception to the rule which Where 

confiscates all goods imported from the enemy’s country, shipment 
during the war, is where it is shown that the goods were cannot be 
purchased under an order given previous to the commence- landed, 
ment of hostilities, and that it was not in the power of the 
owner, by any diligence, to countermand the order in time 
to prevent the shipment.

§ 8. The good faith or mistake of the party affords no Good faith 
protection to the ship or goods engaged in illegal trade with take^o*" 
an enemy. The entire absence of any intention to violate defence, 
the law, no matter how perfect the innocence of the intent 
may have been, nor whether the act resulted from mistake 
or ignorance, cannot avert the penalty of confiscation.

§ 9. The ulterior destination of the goods determines the Trade 
character of the trade, no matter how circuitous the route neutral* * 
by which they are to reach that destination. Trade to or port- 
from an enemy’s country, through a neutral port, is unlawful, 
and the goods so shipped through a neutral territory, even 
though they may be unladen and trans-shipped, are liable
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to condemnation. It is an attempt to carry on trade with 
the enemy, by the circuitous route of a neutral port, and 
thus evade the penalty of the law. But during the Crimean 
War, 1854, Great Britain allowed Russian produce, brought 
over the frontier by land, and then shipped in British or 
neutral vessels to be exported, if the same were shipped at 
neutral risk, or after having become neutral property. On 
the other hand it was liable to confiscation if it remained 
enemy’s property, or was British property, although exported 
in neutral ships.

Con- § 10. A vessel engaged in unlawful trade with the enemy
voyages bable to capture and condemnation at any time during 

the voyage in which the offence is committed, but not after 
the voyage is completed. If, however, the voyage is con
tinuous and entire, although consisting of separable parts, 
she is liable to capture while any portion of it remains to 
be performed.

When § 11. Actual trading with the enemy is not necessary to 
completed subject a ship or goods to confiscation. It is sufficient, as a 

general rule, that they are engaged in a voyage with that 
design, in order to complete the offence, and to incur the 
penalty. But such design is not easily susceptible of proof. 
The mere intention to trade with the enemy is not punish
able, if at the time of capture the execution of the intent 
was no longer practicable from fortuitous circumstances, 
whether known or unknown to the parties.

Share of § 12. Where the property seized for illegal traffic with the 
neutral m enemy belongs to a house of trade, established in a neutral 
house. country, but of which one of the partners is a resident 

subject of the belligerent country, his share, notwithstand
ing the neutrality of the house, is condemned. The rule is 
equally applicable, even where the belligerent party is 
strictly dormant, and takes no part whatever in the direc
tion and management of the affairs of such trading house. 
If he is a party interested in the property so contaminated, 
he must suffer the penalty of the offence. He cannot 
engage as a partner in a transaction in which he could 
not lawfully engage, if alone.
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§ 13. Courts of prize regard with extreme suspicion and Transfer 
jealousy the transfer of ships from subjects to neutrals, of ships> 
during the war. If such a ship is subsequently employed 
in a trade with the enemy, very slight indicia of fraud 
would cause her condemnation. Thus, an English vessel, 
asserted to have been sold to a neutral, after hostilities 
had been commenced between England and Holland, was 
captured while engaged in trade between Guernsey and 
Amsterdam, under the command of her former master, who 
had also been the owner, and it was held by Sir William 
Scott, that the transfer was colourable and void, and he 
condemned both ship and cargo.

§ 14. Regularity of papers, in such cases, is not con- Regu- 
clusive evidence of ownership; for, as remarked by Sir papers°not 
William Scott, in the case of the “ Odin/7 where there is conciu- 
an intention to deceive, the regularity of the paper docu-sive’ 
ments is a necessary part of the apparatus and machinery 
of the fraud. Although regular documents, if duly verified 
and supported, are presumptive evidence, yet, if the cir
cumstances and facts of the case lead justly to the conclusion 
that these papers, however formal, are themselves false, the 
court will not be bound by them. Where the papers say one 
thing, and the facts of the case another, the court will exercise 
a sound judgment as to which the preponderance is due.

§ 15. When the trading is from a port of the belligerent, Trade by 
claiming the right of capture, the property is, as a general 
rule, liable to confiscation, if the owner at the inception of country, 
the voyage was a resident in the country, whether as a 
native subject, a domiciled merchant, a mere stranger, or a 
sojourner. Every person in a country (subject always to 
the privileges of ambassadors), whether a native or stranger, 
owes obedience to its laws, and the rule of international 
jurisprudence, which forbids all intercourse and trade with 
the public enemy, is just as obligatory upon him as the 
municipal laws.

§ 16. There exists, however, an important distinction nistinc- 
between the case of a native subject and that of a domiciled tio”-as to 
stranger or mere sojourner. The property of the subject, subject.
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where the trade was illegal in its origin and intent, cannot 
be redeemed from its guilt and penalty by any subsequent 
change of his own residence; but that of the domiciled 
merchant or stranger will be restored, if, previous to its 
capture, he had, in part, removed from the belligerent 
country, with the intention of returning to his own; for, in 
this case, the illegality that arose solely from his local and 
temporary allegiance, by the removal of its cause, has 
ceased to exist. This distinction has been established in a 
number of decisions, both in England and in the United 
States.

Accept- § 17. If a vessel belonging to one of the belligerents
licence prosecutes a voyage, even to a neutral port, under a licence
fnmi from the Government of the enemy, both ship and cargo, 
enemy. i # .

while they remain under the protection of such licence, are
liable to capture and confiscation. Such condemnation 
results from the presumption, not to be resisted, that the 
licence is granted by the enemy for the furtherance of his 
own interests, and the citizen or subject who lends himself 
to the promotion of that object, by accepting such licence, 
violates the plainest duties of his own allegiance.

Trade § 18. The unlawfulness of trade with the enemy extends
sessions8 not only t° every place within his dominions, and subject to 
colonies of Government, but also to all places in his possession or 
enemy. military occupation, even though such occupation has not 

ripened into a conquest, or changed the national character 
of the inhabitants. In each case there is the same hazard 
to the State, and, if the hostile occupation is known when 
the communication is attempted, there is the same breach 
of duty on the part of the subject. The reasons of public 
policy, which forbid such intercourse, apply as fully in the 
one case as in the other. The same rule holds even in the 
case of a revolted territory, or colony of the enemy, which 
is known to have been for years in the hands of the 
insurgents.

Rule of § 19. It may be stated, as a general rule, that any in
insurance. surance^ on either vessel or cargo, engaged in trade with the 

enemy is illegal.
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CHAPTER XXIV.

RIGHTS AND DUTIES OF NEUTRALS.

§ 1. Neutrals in a war are those who take no part in it, Neutrality 
but remain the common friends of the belligerents, favouring in war’ 
the arms of neither to the detriment of the others. The 
neutral is justly and happily designated by the Latin ex
pression in hello medius. It is of the essence of his character 
that he so retain this central position as to incline to neither 
belligerent. He has no jus bellicum himself, but he is 
entitled to the continuance of his ordinary jus pads, with, 
as will presently be seen, certain curtailments and modifi
cations which flow from the altered state of the general 
relations of all countries in time of war. It is not necessary 
that he should make any proclamation or public declaration 
of neutrality; the legal presumption is, that his pacific 
status continues, unless he declares to the contrary.
* § 2. There is said to be a qualified neutrality forming an Qualified
exception to this definition; it arises out of antecedent neutrallty' 
engagements, by which the neutral State has bound itself 
to one of the parties of the war, to furnish a limited succour, 
or to extend certain privileges. It is said that it does not 
render the neutral the general associate of the belligerent 
to whom the succour or privilege is due. How far a 
neutrality, thus qualified and limited, would in these days 
be tolerated by the belligerent against whom the partiality 
was shown, would be governed by political circumstances.
It is very unlikely that such qualified neutrality would be 
admitted.

§ 3. States, not parties to a war, have not only the right 
to remain neutral during its continuance, but to do so
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Neutrality conduces greatly to their advantage, as they thereby pre
observed sefve to their citizens the blessings of peace and commerce, 
and en- While, in some respects, their trade and commerce may be 

increased in extent and profit, it is restricted with respect 
to blockades and sieges, and the carrying of contraband, 
and their merchant vessels are subjected to the incon
venience and annoyance of visit and search. Not only is a 
State obliged to maintain strict impartiality towards the 
belligerents, but it is bound to prevent or punish any viola
tion of its rights of neutrality by either of the parties at 
war with each other. These duties of neutrality extend 
not only to preventing the arming of cruisers in neutral 
ports, and the enlistment of men in neutral territory, but 
also to the general sanctity of neutral jurisdiction, by 
redressing all injuries which one belligerent may commit 
upon the other within its limits. But a neutral State is 
not bound by the law of nations to impede or diminish its 
own trade by municipal restrictions. A neutral merchant 
may ship goods prohibited jure belli, and they may be 
rightfully seized and condemned by a belligerent. It is 
one of the cases where two “ conflicting rights ” exist which 
either party may exercise without charging the other with 
doing wrong. As the transport is not prohibited by the 
laws of the neutral sovereign, his subjects may lawfully be 
concerned in it, and as the right of war lawfully authorises 
a belligerent Power to seize and condemn the goods, he may 
lawfully do it. Whatever is not prohibited by the positive 
law of a country is lawful. Although the law of nations is 
part of the municipal law of England, and it may be said 
that by that law contraband trade is prohibited to neutrals, 
and consequently unlawful, yet the law of nations does not 
declare the trade to be unlawful. It only authorises the 
seizure of the contraband articles by the belligerent Powers. 
With respect to the rights of neutral individuals residing 
in a belligerent territory, in 1870, during the Franco- 
German War, the British law officers were of opinion that 
British subjects having property in France were not en
titled to any special protection for their property, or to
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exemption from military contributions to which they might 
be liable in common with the inhabitants of the place in 
which they resided, or in which their property might be 
situated.

§ 4. The rights of war can be exercised only within the No hos- 
territory of the belligerent Powers, upon the high seas, or in ^eyer-t0 
territory belonging to no one. Hostilities cannot be law- fitted 

fully exercised within the territorial jurisdiction of the neutral 
neutral State which is the common friend of both parties. J*?risdic- 
To grant any such right to one would be a detriment to 
the other, and to extend the privilege to both would neces
sarily make the neutral territory the theatre of hostile 
operations, and involve the State in the consequences of The Twee 
the war. Hence, every voluntary entrance into neutral Gebroeder- 
territory, with hostile purposes, is absolutely unlawful, and 
the party so trespassing is liable to be treated as an enemy, 
unless full satisfaction is made for such violation of neutral 
rights.

§ 5. It was contended by some of the ancient publicists Passage of 
that a belligerent had an absolute right of passage for his trough, 
troops through neutral territory, and that the neutral could neutral 
not refuse it without injustice. Vattel contends that such 
innocent passage through neutral territory may be granted 
or refused by a neutral Power, at its discretion; that, if 
refused, the applicant has no cause of complaint, and if 
granted, the opposite party can only claim the same privi
lege for his own troops. Many modern writers, and the 
German publicists generally, have pronounced in favour of 
the views of Yattel. But Heffter, Hautefeuille, Manning, 
and others, express the opinion that to grant such passage 
is a violation of neutral duty, and affords just cause of 
complaint, if not of war, to the other belligerent. This 
opinion seems most consonant with the general principles 
of neutrality.

§ 6. Bynkershoek and Casaregis make one exception pretended 
to the general inviolability of neutral territory, and contend 011 
that if a belligerent should be attacked on hostile ground, kershoek. 
or in the open sea, and should flee within the jurisdiction
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of a neutral State, the victor may pursue him dum fervet 
opus, and seize his prize within the neutral State. This 
opinion rests entirely on the authority and practice of the 
Dutch.

§ 7. Bynkershoek is not supported by the practice of 
nations. Most writers on public law maintain the sounder 
doctrine, that when the flying enemy has entered neutral 
territory, he is placed immediately under the protection of 
the neutral power, and that there is no exception to the 
rule that every voluntary entrance into neutral territory, 
with hostile purposes, is absolutely unlawful. Yet the 
flying enemy must not be allowed to use the neutral 
territory as a place of refuge, in which safe from pursuit 
it can reorganise its forces, and again sally forth against 
its enemy. The correct practice is for the neutral to intern 
the fugitive army, disarm, and detain them until the war 
is over. In 1871, during the Franco-German war, the 
wreck of General Bourbaki’s army, who escaped into 
Switzerland, were thus interned by the Swiss at the expense 
of the French Government.

§ 8. A neutral State, by virtue of its general right of 
police over its ports, harbours, and coasts, may impose such 
restrictions upon belligerent vessels, which come within 
its jurisdiction, as may be deemed necessary for its own 
neutrality and peace, and, so long as such restrictions are 
impartially imposed upon all the belligerent powers, neither 
can have any right to complain. This right has ot late 
years been frequently exercised in prohibiting all armed 
cruisers with prizes to enter neutral ports and waters, or 
to sell prizes within such ports, and, even without prizes, 
to obtain provisions and supplies.

§ 9. The restriction, imposed by neutrals upon the vessels 
of belligerents which come into their ports, is never 
extended to deny the rights of hospitality in case of 
immediate danger and want. Armed cruisers, privateers, 
and the prizes of either may anchor within a neutral port 
as a shelter from the attacks of an enemy, to avoid the 
dangers of a storm, or to supply themselves with water,



provisions, and other articles of pressing necessity. Asylum, 
to this extent, is required by the common laws of humanity, 
to be afforded in neutral ports. But beyond this, there 
is no right of asylum which the neutral may not withhold 
equally from all belligerents.

§ 10. But while the neutral State may, by proclamation When this 

or otherwise, prohibit belligerent vessels with prizes or presumed, 
prisoners of war from entering its ports, the absence of any ’
such prohibition implies the right to enter for the purposes 
indicated, and any vessel so entering neutral waters, retains 
her right of extra-territoriality, both with respect to her 
piisoners of war and her prizes. This question was raised 
in the port of San Francisco, California, in the case of the 
Russian vessel the “Sitka,” a prize of the British navy, 
during the Crimean war.

§ 11. The armed cruisers of belligerents, while within Duties of 
the jurisdiction of a neutral State, are bound to abstain from gewnts 
any acts of hostility towards the subjects, vessels, or other while in 
property of their enemies; they cannot increase their guns waters1 
or military stores, or augment their crews, not even by the 
enrolment of their own countrymen; they can employ 
neither force nor stratagem to recover prizes, or to rescue 
prisoners in the possession of the enemy ; nor can they use 
a neutral port, or waters within neutral jurisdiction, either 
for the purpose of hindering the approach of vessels of any 
nation whatever, or for the purpose of attacking those which 
depart from the ports or shores of neutral powers. No 
proximate acts of war, such as a ship stationing herself 
within the neutral line, and sending out her boats on hostile 
enterprises, can, in any manner, be allowed to originate 
in neutral territory; nor can any measure be taken that 
will lead to immediate violence.

§ 12. Publicists make a marked distinction between the ®istiyc- 
duties of neutrals, with respect to the asylum which may regard to 
be afforded to belligerent ships, and that which may be asylum t0 
afforded to belligerent forces on land. This difference, says tr°°PS’ 
Heffter, results from the immunity of the flag, and the 
principle that ships are considered as a portion of the

s
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territory of the nation to which they belong. Hence 
the allowable custom of asylum in neutral waters, and the 
want of power in the neutral to interfere with internal 
organization of such vessels, when not armed or equipped 
within its jurisdiction. On the other hand, troops are not 
a part of the territory of the nation to which they belong,, 
nor has their flag any immunity on neutral soil. While, 
therefore, individuals, as such, are entitled, by the laws of 
humanity, to the right of asylum in neutral territory, such 
asylum cannot be demanded by, nor can it be granted, 
without a violation of neutral duty, to an army as a body. 
It is, consequently, the duty of the neutral to order the 
immediate disarming of all belligerent troops which enter 
neutral territory as an asylum, to cause them to release all 
their prisoners, and to restore all booty which they may 
bring with them. If he neglect to do this, he makes his 
own territory the theatre of war, and justifies the other 
belligerent in attacking such refugees within such territory, 
which is no longer to be regarded as neutral. .

The “Ala- § 13. In 1862, during the early part of the American 
bama” Civil War, a vessel was being built in England, evidently
CaSe for warlike purposes, and the Eederal Government of the

United States drew the attention of the British Government 
to the fact, pointing out that it was intended for the use of 
the insurgent or Confederate States. The British Law Officers 

The doubted whether the then Foreign Enlistment Act (59 
Salvador. Q.e0> jjj c gg) met the case so far as regarded the evidence 

adduced. Meanwhile the vessel (afterwards known as the 
“ Alabama ”) left for the Azores, then being unarmed, but 
she was met there by other vessels, who supplied her with 
men, cannon, and arms. The armament came from England, 
but the British authorities did not know, when it left their 
shores, that it was intended for the “ Alabama.” The vessel 
in question was then commissioned as a Confederate cruiser, 
and did much damage to the commerce of the United 
States. She put into British Colonies, on several occasions, 
for repairs and coal, and was treated as a ship of war 
belonging to a belligerent Power. She was eventually
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destroyed by the United States steamer “ Kearsage,” off 
Cherbourg, in 1864. The “Tuscaloosa” was her tender; 
this ship was seized by the British authorities at the Cape 
of Good Hope, and remained in their custody until the end 
of the Civil War. Other ships were built in England and 
sold to the Confederate Government; among them the 
“Florida,” known by the name of the “ Oreto,” and the 
“ Shenandoah,” originally a British merchant vessel known 
as the “Sea King.” All these vessels preyed on the 
commerce of the Federal States during the Civil War, and 
occasioned the latter Government to claim satisfaction from 
Great Britain on the ground of various breaches of her 
neutrality in building, equipping, and otherwise assisting 
the progress of these vessels. To meet these claims, after 
various negotiations, on the conclusion of the Civil War, 
the Treaty of Washington was signed at Washington, on 
May 8, 1871, between Great Britain and the United States, 
referring the various questions to five arbitrators, one being 
chosen by each of the following Governments, viz. Great 
Britain, the United States, Italy, Switzerland, and Brazil. 
These arbitrators met at Geneva in Switzerland on December 
15, 1871. It would exceed the limits of this work to 
enlarge on the many questions discussed at the Tribunal 
of Arbitration, or, as it is commonly called, the Conference 
of Geneva; the reader is referred to Halleck’s “Interna
tional Law ” (3rd ed.), vol. ii. p. 154. The most important 
point was the extraordinary ex post facto legislation, most 
adverse to Great Britain, stipulated by Art. 6 of the above 
Treaty, and nevertheless accepted by her. The Article is 
as follows:—“ In deciding the matters submitted to the 
arbitrators they shall be governed by the following three 
rules, which are agreed upon by the high contracting 
parties as rules to be taken as applicable to the case, and by 
such principles of international law not inconsistent there
with as the arbitrators shall determine to have been 
applicable to the case:—A neutral Government is bound : 
First, To use due diligence to prevent the fitting out, 
arming, or equipping within its jurisdiction of any vessel



which it has reasonable ground to believe is intended to 
cruise or carry on war against a Power with which it is 
at peace, and also to use like diligence to prevent the 
departure from its jurisdiction of any vessel intended to 
cruise or carry on war as above, such vessel having been 
specially adapted, in whole or in part, within such juris
diction, to warlike use; Secondly, Not to permit or suffer 
either belligerent to make use of its ports or waters as 
the base of naval operations against the other, or for the 
purpose of the renewal or augmentation of military supplies 
or arms, or the recruitment of men; Thirdly, To exercise 
due diligence in its waters, and as to all persons within 
its jurisdiction, to prevent any violation of the foregoing 
obligations and duties.” In face of the above rules t e 
arbitrators could not do otherwise than find on most of 
the matters in favour of the United States, to whom 
they awarded an indemnity (including interest) of 
3 229,166Z. 13s. 4i. in respect of the damage done to her 
commerce by the “ Alabama,” the “ Florida,” and partially 
by the “ Shenandoah.” Claims were made, but ineffectually, 
by the United States in respect of the “ Nashville,” the 
“ Georgia,” and other ships. The indemnity was duly paid 
by Great Britain; but both in that country and on the 
Continent the better opinion seems to be that oppressive 
and impracticable obligations, hitherto unknown to Inter
national Law, would be imposed on neutral nations if the 
principles set forth as the basis of the award, and the inter
pretation placed on the above three rules by the majority 
of the arbitrators, were acceded to in future cases. In 1873 
Mr. Gladstone, as Prime Minister, stated in the House of 
Commons, that in bringing these rules to the knowledge 
of other Maritime Powers, and inviting them to accede to 
the same, “ you have a right to expect that we should take 
care that our recommendation of the three rules does not 
carry with it, in whole or in part, in substance or even in 
shadow, so far as we (the British Government) are con
cerned, the recitals of the Arbitrators as being of any 
authority in this matter.” Considerable correspondence

260 FIRST STEPS IN INTERNATIONAL LAW.



EIGHTS AND DUTIES OF NEUTRALS. 261

passed between the British Government and the Govern
ment of the United States during the years 1871-74, with 
respect to communicating to other maritime Governments 
the above rules, but it was not found possible to draft a 
note which could meet the respective views of the two 
Governments, nor has any other Government accepted them.

§ 14. At the commencement of the European war, in Arming 
1793, the Government of the United States took strong an^en- 
grounds against the arming and equipping of vessels within listing 
their ports by the respective belligerent Powers, to cruise ‘ 
against each other, declaring such acts to be a violation 
of neutral rights, and positively unlawful; and that any 
vessel, so armed or equipped in the ports of the United 
States, for military service, was not entitled to the rights 
of asylum. The authority of Wolfius, Yattel, and other 
writers on the law and usage of nations, was appealed to 
in support of these declarations and rules of neutrality.
The ground then assumed by the United States is now 
generally admitted to be correct. The same objection was 
made by them in the war of 1793, against the enlisting of 
men by the respective belligerent Powers within ports of 
the United States, and they declared that if the neutral 
State might not, consistent with its neutrality, furnish men 
to either party for their aid in war, it was equally unlawful 
for either belligerent to enrol them in neutral territory.

§ 15. The next question to be considered is, whether Loans of 
neutrals may assist a belligerent by money, in the shape ne^raisf 
of a loan or otherwise, without violating the duties or 
departing from the position of neutrality. If such loan 
be made for the manifest purpose of enabling the belligerent 
to carry on the war, it would be a virtual concurrence in 
the war. But the loan of money to one belligerent, by the 
subjects of a neutral State for commercial purposes, is not 
such a breach of neutrality as to be a cause of complaint.
The English courts, however, will take no notice of, nor 
render any assistance in, any transactions growing out of 
such loans, unless raised with the special license of the 
crown.
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§ 16. Armed cruisers, in neutral ports, are not only 
bound not to violate the peace while within neutral juris
diction, but they cannot use the asylum as a shelter from 
which to make an attack upon the enemy. Hence, if an 
armed vessel of one belligerent should depart from a neutral 
port, no armed vessel, being within the same, and belonging 
to an adverse belligerent power, can depart until twenty- 
four hours after the former, without being deemed to have 
violated the law of nations. And if any attempt at pursuit 
be made, the neutral is justified in resorting to force, to 
compel respect to the sanctity of its neutrality. During 
the American Civil War the Confederate cruiser “ Nashville ” 
being in the Southampton docks, the Federal ship of war 
“ Tuscarora ” took up a position outside the harbour, thereby 
preventing the “ Nashville ” from leaving. The “ Tuscarora ” 
always kept up steam, and thus was able to precede the 
other ship whenever she attempted to leave. The “ Tus
carora ” having left, the “ Nashville ” could not leave for 
twenty-four hours; before the close of twenty-four hours 
the “ Tuscarora ” would return to her anchorage. Repeating 
this operation, she effectually prevented the “ Nashville ” 
from leaving.

§ 17. If a belligerent cruiser, in acting offensively, passes 
over a portion of water within neutral jurisdiction, that fact 
is not usually considered such a violation of the territory 
as to invalidate an ulterior capture made beyond it. Per
mission to pass over territorial portions of the sea is not 
usually required or asked, because not supposed to result 
in any inconvenience to the neutral power. In order to 
have an invalidating effect, it must at least be either an 
unjpermitted passage over territory where permission is 
regularly requested, or a passage under permission obtained 
under false representation and suggestions of the purpose 
designed.

§ 18. The municipal laws of a State, for the protection 
of the integrity of its soil and the sanctity of its neutrality, 
are sometimes even more stringent than the general laws 
of war; the right of a sovereign State to impose such



restrictions and prohibitions, consistent with the general 
policy of neutrality, as it may see fit, is undeniable. And 
all acts of the officers of a belligerent power against the 
municipal law of a neutral State, or in violation of its 
policy, involve that Government in responsibility for their 
conduct.

§ 19. The Congress of the United States have made Laws 
suitable provision by statute for the support and due £*** 
observance of the rules of strict neutrality within American States, 
territorial jurisdiction. By the law of April 20, 1818, it is 
declared to be a misdemeanour for any citizen of the United 
States, within the territory or jurisdiction thereof, to accept TheSan- 
and exercise a commission to serve a foreign prince, State, ^iZad. 

colony, district, or people, in war, by land or by sea, against 
any State with whom the United States are at peace, or to 
enlist, or go beyond the jurisdiction of the United States, 
with intent to be enlisted in the service of any foreign 
State ; or to fit out any armed vessel with intent that such 
vessel be employed in the service of any foreign power at 
war with another power, with whom the United States are 
at peace. The President of the United States is authorised 
to employ the public force in enforcing the observance of 
the duties of neutrality.

§ 20. The present British Foreign Enlistment Act (33 Foreign 
& 34: Yict. c. 90) was passed in 1870. It repeals the older ment Act. 
Act of 1819 (59 Geo. III. c. 69) and strengthens the hands 
of the executive. It decrees it to be a misdemeanour:
“ 4. If any person, without the license of her Majesty, being 
a British subject, within or without her Majesty’s dominions, 
accepts or agrees to accept any commission or engagement 
in the military or naval service of any foreign State at war 
with any foreign State at peace with her Majesty, and in 
this Act referred to as a friendly State, or whether a British 
subject or not within her Majesty’s dominions induces any 
other person to accept or agree to accept any commission 
or engagement in the military or naval service of any such 
foreign State aforesaid. 5. If any person, without the 
license of her Majesty, being a British subject, quits or goes

EIGHTS AND DUTIES OF NEUTRALS. 263



on board any ship with a view of quitting her Majesty’s 
dominions with intent to accept any commission or engage
ment in the military or naval service of any foreign State 
at war with a friendly State, or whether a British subject 
or not, within her Majesty’s dominions, induces any other 
person to quit or to go on board any ship with a view of 
quitting her Majesty’s dominions with the like intent. 
6. If any person induces any other person to quit her 
Majesty’s dominions, or to embark on any ship within her 
Majesty’s dominions, under a misrepresentation or false 
representation of the service in which such person is to 
be engaged, with the intent or in order that such person 
may accept or agree to accept any commission or engage
ment in the military or naval service of any foreign State 
at war with a friendly State. 7. If the master or owner 
of any ship, without the license of her Majesty, knowingly 
either takes on board, or engages to take on board, or has 
on board such ship within her Majesty’s dominions any of 
the following persons : that is to say, any person who, being 
a British subject within or without the dominions of her 
Majesty, has, without the license of her Majesty, accepted 
or agreed to accept any commission or engagement in the 
military or naval service of any foreign State at war with 
any friendly State; any person, being a British subject, 
who, without the license of her Majesty, is about to quit 
her Majesty’s dominions with intent to accept any com
mission or engagement in the military or naval service of 
any foreign State at war with a friendly State; any person 
who has been induced to embark under a misrepresentation 
or false representation of the service in which such person 
is to be engaged, with the intent or in order that such 
person may accept or agree to accept any commission or 
engagement in the military or naval service of any foreign 
State at war with a friendly State. 8. If any person within 
her Majesty’s dominions, without the license of her Majesty 
. . . builds or agrees to build, or causes to be built, any 
ship with intent or knowledge, or having reasonable cause 
to believe that the same shall or will be employed in the
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military or naval service of any foreign State at war with 
any friendly State; or issues or delivers any commission 
for any ship with intent or knowledge, or having reasonable 
cause to believe that the same shall or will be^ employed 
in the military or naval service of any foreign State at war 
with any friendly State; or equips any ship with intent 
or knowledge, or having reasonable cause to believe that 
the same shall or will be employed in the military or naval 
service of any foreign State at war with any friendly State ; 
or despatches, or causes or allows to be despatched, any ship 
with intent or knowledge, or having reasonable cause to 
believe that the same shall or will be employed in the 
military or naval service of any foreign State at war with 
any friendly State; [except persons building or equipping 
ships in pursuance of contracts made before the commence
ment of war, under certain conditions.] 9. [The proof shall 
lie on the builder that he did not know that the ship was 
to be employed for such foreign State.] 10. If any person 
within the dominions of her Majesty, and without the license 
of her Majesty, [by adding to the number of guns, or by 
changing those on board for other guns, or by the addition 
of any equipment for war, increases the warlike force of any 
ship being within the dominion of her Majesty, but being 
in the service of any foreign State at war with any friendly 
State.] 11. If any person within the limits of her Majesty’s 
dominions, and without the license of her Majesty, prepares 
or fits out any naval or military expedition against the 
dominions of any friendly State . . . every person engaged 
. . . or employed in any capacity in such expedition shall 
be guilty of an offence against this Act.” It was held by 
the Queen’s Bench Division, that the offence of fitting out 
and preparing an expedition within the Queen’s Dominions, 
against a friendly State, under sect. 11 of the Foreign 
Enlistment Act, 1870, is sufficiently constituted by the 
purchase of guns and ammunition in England, and their 
shipment for the purpose of being put on board a ship in 
a foreign port, with a knowledge of the purchaser and the 
shipper that they are to be used in a hostile demonstration
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against such State, though the shipper takes no part in any 
overt act of war, and the ship is not fully equipped for the 
expedition within any port of the British dominions. The 
facts were as follows:—In 1886 Colonel Sandoval, a foreigner, 
but residing in England, bought two Krupp guns at Sheffield, 
and a quantity of ammunition at Birmingham. The guns 
he sent to Woolwich to be fitted with carriages suitable for 
use at sea. The defendant then shipped in a general ship 
the guns and ammunition (20,000 rounds of ball cartridge 
and shells) to Antwerp, where there arrived at the same 
time a ship called the “ Justitia,” purchased by one Call in 
the name of his valet, Philips. He then embarked on board 
the “Justitia,” and shortly afterwards she left Antwerp. 
He assumed the general command of those on board, among 
whom were three generals. The ship was supposed to be 
cleared for Trinidad, in the West Indies, and her papers 
were regular; she carried no cargo except a large quantity 
of bunker coal and the warlike stores. On the arrival of 
the ship off Grenada, it was discovered that she would not 
be allowed to put into Trinidad, because she was carrying 
arms on board. When off Trinidad the ship was transferred 
from Philips to General Pulgar, one of the officers on board, 
her name was altered, and the English flag hauled down and 
a foreign one run up in its place. The defendant, however, 
left the ship and landed at Trinidad. The ship then made 
for a place called Carupano, on the mainland of Venezuela, 
where a British consul was said to be, but one could not be 
found. She there took in tow a flotilla of boats, filled with 
armed men, and after harmlessly shelling a custom-house, 
engaged with a Venezuelan man-of-war, and was worsted 
(one of the generals on board being killed), and retired to 
San Domingo, whence the crew were sent back to England. 
The defendant was tried under sects. 8 and 11 of the above 
Act (33 & 34 Viet. c. 90), but only found guilty under 
sect. 11 (Beg, v. Sandoval, 56 Law Times R., 526). In the 
case of Reg. v. Jameson and others in 1896, the defendants 
were found guilty in the Queen’s Bench Division, under 
sect. 11 of the Foreign Enlistment Act, 1870, of making a
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raid in the Transvaal. Lord Russell deemed that “ in point 
of law, it is not the less an expedition against the dominions 
of a friendly State even if it was not aimed at*overthrowing 
the Republic, or was prompted by philanthropic or humane 
motives, or aimed at obtaining some reform of law.” It is, 
however, much to be regretted that the very important 
point of law was not raised, viz. that the whole Foreign 
Enlistment Act only applies to the regulation of the 
conduct of her Majesty’s subjects during the existence of 
hostilities between foreign States, with which her Majesty 
is at peace. No foreign States were at war. There is no 
similar law in France; but all subjects exposing that 
oountry to reprisals are liable to punishment. Austria, 
Denmark, Spain, and Portugal prohibit the procuring of 
vessels of war, arms, or ammunition for the use of a foreign 
power ; and Holland has prevented the equipment of vessels 
of war for such purpose.

§ 21. It is not only the right of the neutral State to pro
tect the property of the belligerents when within the neutral property 
jurisdiction, but it is a part of the duty of neutrality to 
defend such property while under neutral protection, and 
to punish any and every offence against the rights of 
neutrality, even, if necessary, by resort to force.

§ 22. Although it is the duty of a belligerent State to 
make restitution of the property captured within the terri- pr0perty 
torial jurisdiction of a neutral State, yet it is a technical 
rule of the prize court to restore to the individual claimant, territory, 
in such a case, only on the application of the neutral Govern
ment whose territory was violated in effecting the capture.
This rule is founded upon the principle, that the neutral 
State alone has been injured by the capture, and that the 
hostile claimant has no right to appear, for the purpose of 
suggesting the invalidity of the capture.

§ 23. But if the property captured in violation of neutralIf such . 1 r J . . property
rights comes into the possession of the neutral State, it is be in pos-
the right and duty of such State to restore it to its original
owners. This restitution is generally made through the
agency of the courts of Admiralty.
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Decisions § 24. It has been determined by the Courts of the United 
United States that the peculiar jurisdiction of the courts of the neutral 
States. Government to inquire into the validity of captures made in 

violation of the neutral immunity, will be exercised only 
for the purpose of restoring the specific property, when volun
tarily brought within the territory, and does not extend to 
the infliction of vindictive damages, as in ordinary cases of 
maritime injuries, and as is done by the courts of the captor’s 
own country. The punishment to be imposed upon the party 
violating the municipal statutes of the neutral State, is a 
matter to be determined in a separate and distinct proceeding. 

§ 25. In the case of capture by an armed vessel, fitted 
the ports of the United States, in violation of 

neutrality, the claim by an alleged bond fide purchaser in 
a foreign port was rejected, and restitution decreed to the 
original owners. It, however, was decided that a bond fide 
purchaser, without notice, in such a case is entitled to be 
reimbursed the freight which he may have paid upon the 
captured goods; and that an innocent neutral carrier of such 
goods, the same having been shipped in a foreign port, is 
entitled to freight out of the goods.

§ 26. If such property, captured in violation of neutral 
immunity, be carried infra prsesidia of the captor’s country, 
and there regularly condemned in a competent court of 
prize, the question arises whether the courts of the neutral 
State will exercise jurisdiction, and restore such property to 
the original owners. If the property be found in the hand& 
of the original wrong-doer, it will be restored by the court, 
notwithstanding a valid sentence of condemnation, properly 
authenticated. The offender’s touch is said to restore the 
taint from which the condemnation may have purified the 
prize, and it is not for him to claim a right springing out 
of his own wrong,

§ 27. Illegal equipment and outfit, in violation of neutral 
immunity, will not affect the validity of captures made after 

and outfit, the cruise to which the outfit had been applied is actually ter
minated. The offence is deemed to be over at the termination 
of the voyage, and does not affect future transactions.
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CHAPTER XXY.

LAW OF SIEGES AND BLOCKADES.

§ 1. Although, as a general rule, neutrals may continue n0 inter - 
their accustomed trade and intercourse with either or both 
of the parties to a war, there are, as already remarked, place 
certain exceptions to this rule, established by the positive 
law of nations, one of which is, that the neutral shall not aded. 
communicate or carry on trade with a place which is 
besieged or blockaded.

§ 2. The institution of a siege, or blockade, is a high act Authority 
of sovereignty, and must proceed, either directly from the “tl^ges 
Government of the State or from some officer to whom the “*kades 
authority has been expressly or impliedly delegated. The '
general of an army, or the commander of a fleet, in a 
foreign country, or on a distant station, may be reasonably 
presumed to carry with him this authority, as the exigencies 
of the service on which he is employed, under the varying 
circumstances of the war, would often seem to require 
its exercise.

§ 3. A siege is a military investment of a place, so as to Distinc- 
intercept, or render dangerous, all communications between t^gene 
the occupants and persons outside of the besieging army; them, 
and the place is said to be blockaded, when such communica
tion, by water, is either entirely cut off or rendered 
dangerous by the presence of the blockading squadron. A 
place may be both besieged and blockaded at the same time, 
or its communications by water may be intercepted, while 
those by land may be left open, and vice versa. Both are 
instituted by the rights of war, and for the purpose of 
injuring the enemy, and both impose upon neutrals the



270 FIRST STEPS IN INTERNATIONAL LAW.

Actual 
presence 
of an 
adequate 
blockad
ing foroe.

Tempo
rary- 
absence 
produced 
by acci
dent.

Construc
tive or

duty of not interfering with the operations of the belli
gerents. But there is an important distinction, with 
respect to neutral commerce, between a maritime blockade 
and a military siege. The object of a blockade is solely to 
distress the enemy, intercepting his commerce with neutral 
States. It does not, generally, look to the surrender or 
reduction of the blockaded port, nor does it necessarily 
imply the commission of hostilities against the inhabitants 
of the place. The object of a military siege is, on the other 
hand, to reduce the place by capitulation, or otherwise, into 
the possession of the besiegers. It is by the direct applica
tion of force, that this object is sought to be attained, and it is 
only by forcible resistance that it can be defeated. Hence, 
every besieged place is, for the time, a military post; for 
even when it is not defended by a military garrison, its 
inhabitants are converted into soldiers by the necessities 
of self-defence. This distinction is not merely nominal, 
but, as will be shown hereafter, leads to important con
sequences in determining the rights of neutral commerce, 
and in deciding questions of capture.

§ 4. It is now a well-settled principle of international 
jurisprudence, that a lawful maritime blockade of a port 
requires the actual presence of a competent blockading 
force. A mere proclamation or notification of one belli
gerent, that such a port of the other belligerent will be 
blockaded at such a time, and thus closed to neutral 
commerce, is not sufficient to constitute a legal blockade.

§ 5. The only exception to the general rule which requires 
the actual presence of an adequate force to constitute a legal 
blockade is the temporary absence of the blockading squad
ron, produced by accident, as in the case of a storm. Such 
accidental removal of the blockading force, if it be only for 
a very short time, does not suspend the legal operation of the 
blockade, and an attempt to take advantage of such an 
accidental removal is regarded as a fraudulent attempt to 
break the blockade.

§ 6. A constructive, or, as it is sometimes called, a paper 
blockade, is one established by proclamation, without the
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actual presence of an adequate force to prevent the entrance paper „ r , , . . , blockades,of neutral vessels into the port or ports so pretended to
be blockaded. It is now universally conceded to be
illegal.

§ 7. Although the definition of blockade remains un- use of 
altered, the application of it in practice has been much steam- 
altered by the introduction of steam power. A port must 
be strictly blockaded; but for the purposes of blockade two 
or three steam vessels may be as effective now as twenty 
sailing vessels were formerly. Also under particular circum
stances a single vessel may be adequate to maintain the 
blockade of one port, and co-operate with other vessels, at 
the same time, in the blockade of another neighbouring 
port.
* § 8. The Declaration of France, Great Britain, Russia, The Deeia- 
Austria, Prussia, Sardinia and Turkey, on April 16, 1856, of 
at the Conference of Paris, announced in the fourth Article 1856.’ 

that “ blockades, in order to be binding, must be effective; 
that is to say, maintained by a force sufficient really to prevent 
access to the coast of the enemy.” This proposition has been 
adopted by most civilised nations with the exception of the 
United States, Spain, Mexico, and Venezuela. This Article, 
however, fails to define what is a “ sufficient force ; ” and it 
is difficult to lay down a precise definition of it. “ In the 
eye of the law,” said Sir A. Cockburn, in Oeipel v. Smith, “ a 
blockade is effective if the enemies’ ships are in such 
numbers and position as to render the running of the 
blockade a matter of danger, although some vessels may 
succeed in getting through.” A blockade is not necessarily 
made by ships; it may equally well be made by land 
batteries commanding the sea.

§ 9. Blockades are divided, by English and American De fact0 
publicists, into two kinds—(1) a simple or de facto blockade, 
and (2) a public or governmental blockade. A simple or 
de facto blockade is constituted merely by the fact of an 
investment, and without any necessity of a public notifica
tion. As it arises solely from facts, it ceases when they 
terminate; its existence must, therefore, in all cases, be
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established by clear and decisive evidence. The burthen of 
proof is thrown upon the captors, and they are bound to 
show that there was an actual blockade at the time of the 
capture. A public, or governmental blockade, is one where 
the investment is not only actually established, but where 
also a public notification of the fact is made to neutral 
Powers by the Government, or officers of State, declaring the 
blockade. Such notice to a neutral State is presumed to 
extend to all its subjects; and a blockade established by 
public edict is presumed to continue till a public notification 
of its expiration. Hence the burthen of proof is changed, 
and the captured party is now bound to repel the legal 
presumptions against him by unequivocal evidence, 

if driven § 10. Where the blockading squadron is driven away 
force. y from its station by a superior force of the enemy, the 

interruption operates as a legal discontinuance of the 
blockade, and on its renewal the same measures are 
necessary to bring it to the knowledge of neutrals, either by 
public declaration or by the notoriety of the fact, as were 
legally requisite when it was first established. It is, in 
effect, a new blockade.

Effect of § 11. A legal blockade can only exist where its actual 
blockades ^orce can be applied; hence the legal effect of a maritime 
on interior blockade, not accompanied by a military in vestment on 
cations, land, applies only to a direct communication by sea, and 

to vessels sailing from, or immediately destined to, the 
blockaded port, and cannot be construed to prohibit the con
veyance of articles, contraband of war, to or from the 
blockaded port, by interior communications. A blockade 
can never be a complete investment of a place unless its 
force can be applied to every point by which a communica
tion may be carried on.

Effect of a § 12. It might be inferred, by parity of reasoning, that, 
communi>-n when a port is under a military siege, neutral commerce 
by sea8 might be lawfully carried on by sea, through channels 

of communication which could not be obstructed by the 
forces of the besieging army. But such inference would not 
be strictly correct, for the difference between a blockade
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and a siege, in their character and object, have led to a 
difference in the rules applicable, in the two cases, to 
neutral commerce. Although the legal effect of a siege on The Ocean. 
land, that is, a purely military investment of a naval or 
commercial port, may not be an entire prohibition of neutral 
commerce, yet it does not leave the ordinary communica
tions by sea open and unrestricted, as a purely maritime 
blockade leaves the interior communications by land. The 
primaly object of a blockade is to prohibit commerce ; but 
the primary object of a siege is the reduction of the 
place.

§ 13. The breach of a blockade is viewed, in all cases, as Breach of 
a criminal act; this necessarily implies a criminal intent, actual 
and to constitute such intent a knowledge of the existence act- 
of the blockade, and an intention to violate it, are indis
pensable. These are sometimes a presumption of law which 
the party is not permitted to repel, in others, an inference 
more or less probable, but in many cases they must be 
shown by positive evidence. Sometimes one will be pre
sumed, while the other will require positive proof.

§ 14. It has been held by the English Courts of Admiralty, Public 
that the notification of a blockade to a neutral Government n.otifica' 
is, by construction of law, a direct personal notice to each charges 
inhabitant of that country, and that he cannot be allowed to J-J£|je8 
aver his own ignorance of the blockade, or otherwise contra- know- 
dict the legal presumption of knowledge. ledge'

§ 15. A question may here arise as to what constitutes a what 
public notification. This is usually in the form of an official consti- 
communication from the belligerent to the authorities of public0 
neutral States. It may be a notice that a certain port will 
be blockaded on and after a certain date, or that it is the 
intention of the belligerent to proceed to blockade certain 
ports or harbours. Such notices require a subsequent notice 
of the commencement or time of the actual blockade. 
Sometimes several notifications are given, such as a notice 
of intention, a subsequent notice of the sailing of the naval 
forces for the purpose of carrying that intention into execu
tion, and finally a notice of the actual commencement of

T



the blockade. The two former are given, as a matter of 
courtesy, for the information of neutrals.

Effect of § 16. Instead of a direct official notification to a neutral 
notoriety government of the establishment of, or intention to institute, 

a blockade of a particular port, a general notice to that effect 
is sometimes given by official publication in the newspapers. 

The Mer- By this means information is distributed among the mer- 
cunus. cantile community more generally and expeditiously than 

through the ordinary channels of official communication 
with the neutral Government. '

Cases § 17. Where a neutral vessel is intercepted on her passage,
preclude with a cargo from a blockaded port, and the cargo is proved 
a denial of have been shipped after the blockade had commenced, 
ledge. and was known at the port, the party is precluded from 

denying his knowledge of its existence.
When pre- § 18. There are many cases where the inference of a know- 
of know11 ledge of the blockade is so probable as to create a strong 
ledge may presumption, but a presumption not entirely conclusive, and 
hutted. which may be repelled by unimpeached and positive proof.

In all cases of this kind, where the presumption of know
ledge is not absolute and conclusive, the neutral claimant is 
allowed to prove his own innocence. And the captor can 
judge, from the nature and circumstances of each particular 
case, whether the neutral vessel is acting in good taith, and 
is really ignorant of the existence of the blockade, or 
whether the pretended ignorance is a mere fraudulent 
attempt to deceive.

proof of § 19. Where there are no legal or probable grounds for 
know* imputing to the master of a neutral vessel the knowledge of 
ledge or the existence of a blockade which he is charged to have 
warning. vj0ja^e(j^ rests upon the captor to establish the lace of 

this knowledge by positive, evidence. To warrant a con
demnation, the proof must be clear and definite that such 

TheBetsey. vessel had been duly notified of the blockade, and had 
undertaken or prosecuted the voyage in defiance of the 
notice or warning. b

Attempt § 20. An actual entrance into a blockaded port is by no 
to enter means necessary to render a neutral ship guilty of a violation
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of the blockade. Indeed, such a construction would essen- a block- 
tially defeat the very object of a blockade, by rendering aded port- 
the capture of a ship lawful only after such capture had 
ceased to be possible. Hence it is universally held that 
an attempt to enter the port, knowing it to he blockaded, com
pletes the offence to which the penalty of the law is attached.

§ 21. Several continental writers of authority contend inception 
that the inception of a voyage for a blockaded port, with a of voyage' 
knowledge of the existence of the blockade, is not such an 
offence as to render the vessel subject to seizure upon the 
high seas. Indeed, they regard such seizure as a violation 
of the liberty of the seas and of the independence of the 
sovereign State to which the vessel belongs. But English 
and American publicists have generally held, and the 
decisions of British and American Courts of Admiralty 
seem to sustain, the opinion, that the inception of the 
voyage, with a knowledge of the blockade, and the inten
tion to enter is sufficient in law to constitute the offence 
and incur penalty, and that the intention will be presumed 
from the fact of commencing the voyage with the knowledge 
of the existence of the blockade.

§ 22. But this general rule is subject to some important Distant 
exceptions, or rather the inference, from the inception 0fvoyages' 
the voyage with knowledge of the blockade, of intention to 
violate it, may, in some cases, be removed by proof to the 
contrary. Thus, where the vessel sails from a distant 
country, she may clear with a provisional destination to the 
blockaded port, without incurring the penalty of a breach 
of the blockade, provided it be clearly and positively proved 
that she intended to proceed to the blockaded port only in 
case she ascertained, by due inquiry during the voyage, that 
the blockade had been raised.

§ 23. It seems a just inference from the decisions, that Exception 
where the blockade has been constituted simply by the fact “ °a®®oof 
of an investment, although its existence was known at the blockades, 
port of departure, previous to the sailing of the neutral 
ship, she may clear out, provisionally, for the blockaded 
port; but that, in this, as in former cases, the inquiry upon



the result of which the right to complete the voyage must 
depend, must be made at a port of the blockading State, 
or of a neutral power. We see no reason to doubt that the 
prohibition to proceed to the mouth of the blockaded port 
embraces all cases of a previous knowledge, from whatever 
source the knowledge may have been derived; and that, in 
all, its violation is subject to the same penalty.

When pre- § 24. There are other cases where the criminal intent to 
sumption violate a blockade, is deduced from the facts existing at the 
tion to”' time of capture, and forming a presumption which the party 
notebeCan' is not permitted to repel by his own denial. Thus, vessels, 
repelled, though not ostensibly destined to the blockaded port, cannot 

innocently place themselves in a situation that would enable 
them to violate the blockade at their pleasure. Even when 

The Co- they are bound, by their papers, to different ports, their 
lumUa. suspicious approximation to that under blockade will subject 

them to condemnation. .
Neutral § 25. For a neutral ship to enter a blockaded port, is 
entering altogether unlawful. If she entered with a cargo, the legal 
in ballast, presumption is, that she went in with the fraudulent inten

tion of delivering it, and if she come out again without 
delivering it, that fact will not remove the presumption, 
because some change of circumstance may have altered that 
intention. If she entered in ballast, it is to be presumed 
that she went in for the purpose of bringing away property, 
and, for the same reason as above, her egress, still in ballast, 
will not oust that presumption.

Deolara- § 26. We have already stated that any attempt to enter a 
mster blockaded port, after due information or warning, subjects 
maS ^ the party to the penalty of the law; but, whether the mere 

declaration of the master, when detained and warned by a 
ship of the blockading force, of his intention to persist in 
the voyage, notwithstanding the warning, is to be considered 
as evidence of an actual attempt, justifying an immediate 
capture, is exceedingly doubtful. The mere hasty expres
sions of the master, resulting from resentment and surprise, 
certainly ought not to produce the condemnation of property 
entrusted to his care.
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§ 27. Although the declarations of the master, during his Delay in 

detention, will not constitute in themselves sufficient cause earning, 
for condemnation, his subsequent conduct, either with or 
without such declarations, may determine the lawfulness 
of his capture. It is his duty, on being duly warned, to 
alter the course of his voyage, as soon as he is at liberty 
to resume it, and to depart at once from the vicinity of the 
blockaded port.

§ 28. If the master persist in his voyage to a blockaded Disregard 
port, in defiance of a sufficient and legal warning, no excuse in^arn 
is ever admitted for his conduct, and the ship and cargo are 
invariably condemned. His misconduct may, in no degree, 
be imputable to his owners, yet their innocence affords no 
protection to their property. His acts may be in direct 
violation of their express instructions, may even amount to 
fraud or barratry : yet his owners will continue to be bound 
by their legal consequences, to the same extent, as if they 
had been performed under their previous sanction and 
authority. Indeed, the rule, so far as relates to the ship, 
and the property of its owners, is universal, that they are 
concluded by the acts of the master. He is their agent, 
and the property they have entrusted to his care is, in all 
cases, responsible for his just observance of the duties of 
neutrality.

§ 29. There are but few cases where the entrance of a when 
vessel into a blockaded port, or an attempt to enter, is ever 
justified or excused. A license from the Government of the 
blockading State to enter the blockaded port is always a 
sufficient justification, and, as will be shown hereafter, all 
such licenses are to be liberally construed. But a general The Fran- 

license to enter the port before the blockade would not be Glslia' 
available after it had commenced ; to constitute a sufficient 
protection it must authorise the vessel to enter the port as 
one blockaded. Again, a physical necessity, arising from 
the immediate need of water, or provisions, or repairs, pro
duced by stress of weather, which leave no other alternative 
for safety, is an excuse.

§ 30. As a general rule, the egress of a ship, during
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blockade, is regarded as a violation of the blockade, and 
renders her liable, in the first instance, to seizure, and to- 
exempt her from condemnation the most satisfactory proof 
is required to be given.

§ 31. There are a number of cases in which the egress of 
the neutral vessel, during a blockade, is justified or excused, 
which we will enumerate: First, If the ship is proved to 
have been in the blockaded port when the blockade was 
laid, she may retire in ballast, for such egress affords no aid 
to the commerce of the enemy, and has no tendency to 
defeat any legitimate purpose for which the blockade was 
established. Second, If the ingress was from physical 
necessity, arising from stress of weather, and the immediate 
need of water, or provisions, or repairs. Third, Where the 
entrance with a cargo was authorised by a license, such 
license is construed to authorise the return of the ship with 
a cargo. Fourth, Where a neutral ship, arriving at the 
entrance of a blockaded port, in ignorance of the blockade, 
is suffered to pass, there is an implied permission to enter, 
which fully protects her egress. But this implied permis
sion does not, of necessary consequence, protect the cargo, 
for its owners may be guilty of a criminal violation of the 
blockade even where the ship is innocent. Fifth, A neutral 
ship, whose entry into the blockaded port was lawful, is 
permitted to return with her original cargo that has been 
found unsaleable, and re-shipped during the blockade. 
Sixth, An equitable exception is allowed in favour of a 
neutral ship that leaves the port in the just expectation 
of a war between her own country and that to which the 
blockaded port belongs.

§ 32. No rule in the law of nations is more certainly and 
absolutely established than that the breach of a blockade 
subjects all the property, so employed, to confiscation by 
the belligerent Power whose rights are violated. Among 
all the contradictory positions that have been advanced 
on the law of ^nations, this principle has never been dis
puted.

§ 33. But if it be clearly established, by proofs found on
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board at the time of the capture, that, at the inception of When 

the voyage, the owners of the cargo stood clear, even from exempted 
a possible intention of fraud, their property will be excepted ^e0^0n' 
from the penal consequences of the breach of the blockade, tion. 
Thus, where the illegality consists in the misconduct of the 
master in attempting to enter a blockaded port, if it be 
certain that, when the voyage commenced, the existence of 
the blockade neither was, nor could have been, known at 
her port of departure, the owners of the cargo could not 
possibly have contemplated a breach of the blockade.

§ 34. To justify a capture for the violation of a blockade, 
or the attempt to violate it, the offence must continue to 
exist at the time of seizure. In technical language, the 
ship must be then in delicto. In cases where the ship has 
violated the blockade by egress, the delictum continues 
during her whole voyage, till she has reached her final port 
of destination. But when a ship sails for a blockaded port, 
with a knowledge of the blockade, and the intention to 
violate it, the offence is so far complete as to justify her 
immediate capture ; yet, as it exists only in an attempt, 
the delictum does not necessarily continue during the whole 
of her subsequent voyage. If, previous to her capture, the 
blockade had ceased to exist, or the master, from the in
formation of a ship of war of the blockading State, had just 
grounds for believing that such was the fact, or had altered 
his destination, with the intention of not proceeding at all 
to the blockaded port, the offence no longer exists, and that 
which had existed is no longer punishable. To constitute 
the offence, three circumstances must be found to co-exist: 
the fact of a blockade, the party’s knowledge of its exist
ence, and his intention to violate it; and, in each of the 
above cases, an indispensable circumstance is wanting. The 
delictumy therefore, at the time of capture, has wholly 
ceased, and both ship and cargo will be restored.

§ 35. It may be stated, in general terms, that an insurance insurance, 
made in the country of the blockading State, is necessarily fected by 
invalid from the time the property insured becomes liable ^0*atl0n 
to confiscation by the violation, or attempted violation, of blockade.
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a blockade, and that the invalidity continues so long as 
this liability exists.

§ 36. Hautefeuille’s theory of blockades differs from those 
of the generality of writers on international law, and espe
cially from the decisions of English and American jurists. 
He considers the right of maritime blockade to result from 
the right of conquest, by the successful belligerent getting 
military possession of an enemy’s port, or of a belt of terri
torial sea surrounding or commanding it, precisely as he 
would of a belt of land around a fort in case of a siege; 
and that the right of blockade extends only over so much 
of the sea as is, in international law, regarded as territorial.
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CHAPTER XXYI.

CONTRABAND OF WAR.

§ 1. The term contraband (contrabandum, or contra bannum) Definition 
has been used from time immemorial to express a prohibi- traband 
tion of certain kinds of commerce. By this term we now 
understand a class of articles of commerce which neutrals 
are prohibited from furnishing to either one of the belli
gerents, for the reason that, by so doing, injury is done to 
the other belligerent. To carry on this class of commerce 
is deemed a violation of neutral duty, inasmuch as it neces
sarily interferes with the operations of the war by furnishing 
assistance to the belligerent to whom such prohibited 
articles are supplied.

§ 2. “In the view of international law,” says Lord West- Contra- 
bury, “ the commerce of nations is perfectly free and un- cte^con-1 
restricted. The subjects of each nation have a right to fiscated. 
interchange the products of labour with the inhabitants of 
every other country. If hostilities occur between two 
nations, and they become belligerents, neither belligerent 
has a right to impose, or to require a neutral Government 
to impose, any restrictions on the commerce of its subjects.”
But if the trade of the neutral in munitions of war—or 
contraband articles—interferes with the rights of either 
belligerent, then that belligerent has an international right 
to seize such goods. There is no difference of opinion with 
respect to this general rule, whatever may be the extent of 
disagreement with respect to what articles may properly be 
regarded as contraband.

§ 3. By the ancient laws of war, as established by the
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Rule in usages of European nations, the contraband cargo affected 
ships?110 the ship, and involved it in the sentence of condemnation;

but by the modern practice of the prize courts of England 
and the United States, and not opposed, it is believed, by 
other nations, a milder rule has been adopted, and the 
carrying of articles contraband of war is now attended only 
with the loss of freight and expenses, except where the 
ships belong to the owner of the contraband cargo, or where 
the simple misconduct of carrying contraband articles is 
connected with other circumstances which extend the offence 
to the ship also.

Cases r 4, Where the transportation of the contraband articles
where the J ± .
ship also is prohibited by the stipulations of a treaty, to which the
demned Government of the neutral shipowner is a party, the for

feiture of the freight is extended to the ship, on the ground 
that the criminality of the act is enhanced by the violation 
of the additional duty imposed by the treaty. An attempt 
to conceal the destination of the ship, by false papers, will 
lead to the same result.

ignorance § ordinary penalty of carrying articles contraband
or force. 0f war, is the confiscation of the goods and the loss of the 

freight and expenses to the ship. This penalty is not to 
be averted by the allegation that the owners or master were 
ignorant of the true nature of the articles, or that, by the 
threat or violence of the enemy, they were compelled to 
receive and transport them. Where the cargo does not 
wholly consist of contraband goods, the innocent articles of 
innocent shippers are restored; but all the goods of the 
owner of the contraband articles, even those which are 
innocent, share the same fate.

inception § 6. The inception of the voyage is held to complete the 
voyage offence; and from the moment that the vessel, with the 
offenceteS con^raban(i articles on board, quits her port on a hostile 

destination (if the same can be proved), the capture may 
be legally made. It is by no means necessary to wait till 

TheImina. the ship and goods are actually endeavouring to enter the 
enemy’s port. The voyage being illegal at its commence
ment, the penalty immediately attaches and continues to>
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the end of the voyage, or at least so long as the illegality 
exists.

§ 7. Where the contraband goods are not taken in delicto, Return 
in the actual prosecution of the outward voyage, and the voyaffe' 
return voyage is distinct and independent, the penalty is 
not generally held to attach, either upon the proceeds of 
the goods or on the ship upon her return voyage. But 
where they are both inseparably connected in their original 
plan, so as to form parts of a continuous voyage, the penalty 
is generally considered as attaching in every stage till its 
final completion.

§ 8. It must be observed that the offence does not neces- if not 
sarily continue during the entire outward voyage, even 
where it was completed by the mere inception with contra- time of 
band articles on, board. Where there is positive evidence seizure* 
that, previous to the capture, the voyage had been changed, 
by the substitution of ah innocent port of destination, or 
that the original port, by capitulation or otherwise, had 
ceased to be hostile, as the goods were not contraband when 
seized, the capture is invalid, and restitution is decreed.

§ 9. The illegality of the transportation of contraband Transfer 
goods is not confined to an original importation into an pr0°“t°ne 
enemy’s country. The transportation of such articles from another, 
one port of the enemy to another is equally unlawful, and 
is subject to be treated in the same manner as an original 
importation. It may equally and as directly tend to assist 
the enemy in the prosecution of the war.

§ 10. In order to constitute the unlawfulness of the if for 
transportation of contraband, it is not necessary that the ® ■ 
immediate destination of the ship and cargo should be to neutral 
an enemy’s country or port. If the goods are contraband port‘ 
and destined for the direct use of the enemy’s army or 
navy, the transportation is illegal, and subject to the 
ordinary penalty. Thus, if an enemy’s fleet be lying, in 
time of war, in a neutral port, and a neutral vessel should 
carry contraband goods to that port, not intended for sale 
in the neutral market, but destined for the exclusive 
supply of the hostile forces, such conduct would be a direct
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interposition in the war by furnishing essential aid in its 
prosecution, and consequently would be a flagrant departure 
from the duties of neutrality.

§ 11. In the case of the “ Commercen,” a Swedish vessel 
captured by an American cruiser in the act of carrying a 
cargo of barley and oats for the supply of the allied armies 
in the Spanish peninsula, the United States being at war 
with Great Britain, but at peace with Sweden and the other 
Powers allied against France, the Supreme Court of the 
United States held that the voyage was illegal, condemned 
the cargo, and denied the neutral carrier his freight.

§ 12. All writers on international law are agreed, that 
implements and munitions of war, and articles which, in 
their actual condition, are of immediate use for warlike pur
poses, are to be deemed contraband, whenever they are 
destined to an enemy’s country, or to an enemy’s use ; but, 
beyond this, there is a diversity of opinion among text- 
writers.

§ 13. Grotius divides all articles of trade into three classes: 
1. Implements and materials which, by their nature, are 
suitable to be used in war. 2. Articles of taste and luxury, 
useful only for civil purposes, as books, paintings, &c. 3.
Articles which are of indiscriminate use in peace and war, 
as provisions, naval stores, &c. Articles of the first class are 
always contraband; those of the second class never; those 
of the third class may or may not be contraband, according 
to the particular circumstances of the war.

§ 14. British authors have generally favoured the exten
sion of the list of contraband to all articles of promiscuous 
use in peace and war. The following list is given by Sir 
Godfrey Lushington (1866), viz.:—“ Goods absolutely contra
band.—Arms of all kinds and machinery for manufacturing 
arms. Ammunition and materials for ammunition, including 
lead, sulphate of potash, muriate of potash, chloride of 
potassium, chlorate of potash, and nitrate of soda. Gun
powder and its materials, saltpetre and brimstone; also gun 
cotton. Military equipments and clothing. Military stores. 
Naval stores, such as masts (the ‘ Charlotte,’ 5 Bob., 305),
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spars, rudders, and ship timber (the ‘ Twende Brodre/ 4 
Bob., 33), hemp (the ‘ Apollo/ 4 Rob., 158), and cordage, 
sail cloth (the ‘Neptunus/ 3 Bob., 108), pitch and tar (the 
* Jonge Tobias/ 1 Bob., 329), copper fit for sheathing vessels 
(the ‘Charlotte/ 5 Rob., 275). Marine engines, and the 
component parts thereof, including screw propellers, paddle 
wheels, cylinders, cranks, shafts, boilers, tubes for boilers, 
boiler plates, and fire bars, marine cement, and the materials 
used in the manufacture thereof, as blue lias and Portland 
cement; iron in any of the following forms: anchors, rivet 
iron, angle iron, round bars of from f to f of an inch 
diameter, rivets, strips of iron, sheet plate iron exceeding 
£ of an inch, and low moor and bowling plates.” “ Goods 
conditionally contraband.—Provisions and liquors fit for the 
consumption of army or navy (the ‘ Haabet/ 2 Bob., 182), 
money, telegraphic materials, such as wire, porous cups, 
platina, sulphuric acid, and zinc (Pari. Papers, ‘ N. America/ 
No. 14, 1863), materials for the construction of a railway, as 
iron bars, sleepers, &c.; coals, hay (Hosaek, 45), horses, 
rosin (the ‘ Nostra Signora de Begona/ 5 Bob., 98), tallow 
(the ‘ Neptunus/ 3 Rob., 108), timber (the ‘ Twende Brodre/ 
4 Rob., 37).” American writers, such as Kent, Wheaton, and 
Duer, have generally limited their remarks to stating the 
opinions of the older text-writers, and the decisions of 
English and American courts of prize. Wheaton is evidently 
disposed to exclude entirely, from the list of contraband, 
provisions and other articles of promiscuous use. Kent and 
Duer are of opinion that such articles may, or may not, 
be contraband, according to the circumstances of the case. 
In the case of the “ Peterhoff ” the Supreme Court of the 
United States, in 1866, was of opinion that a strictly 
accurate and satisfactory classification of contraband is 
perhaps impracticable, but that which is best supported by 
English and American decisions divides all merchandise 
into three classes :—1st. Articles manufactured primarily or 
ordinarily used for military purposes in time of war, destined 
to a belligerent country or places occupied by the army and 
navy of a belligerent, are always contraband and liable to
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condemnation. 2nd. Articles which may be and are used 
for purposes of war or peace, according to circumstances, are 
contraband only when actually destined to the military or 
naval use of a belligerent. 3rd. Articles exclusively used 
for peaceful purposes are not contraband at all, though 
liable to seizure and condemnation for violation of blockade 
or siege. The Court further held that contraband articles 
contaminate the parts not contraband of a cargo if belonging 
to the same owner; and that the non-contraband must share 
the fate of the contraband, viz. confiscation. Continental 
writers, generally, contend against the extension of contra
band. Among them are Hautefeuille and Ortolan.

§ 15. The same discordance in the definition of contra
band is to be found in the conventional law of nations, as 
established by treaties. The declarations of the French and 
English Governments, at the commencement of the war with 
Russia, in 1854, except contraband of war from the articles 
to which impunity is accorded, but they contain no new 
definition of contraband. Yet it was evident from the 
character of the Order itself, and from answers given by the 
ministers in the House of Commons, that the parts and 
elements of steam machinery, and also coals, were to be 
regarded as articles ancipitis usus9 not necessarily contraband, 
but liable to be considered so, if they were to be applied to 
the military or naval uses of the enemy. The best opinions 
on this subject seem to agree that the quantity and the 
destination of coal may render it liable to seizure. In such 
case it is obviously for the prize court of the captor to 
decide the question of contraband. The determination of 
what is contraband must depend on the circumstances of 
each particular cargo. Provisions, though they may be 
safely sent under other circumstances, yet if sent to a port 
where an army of a State at war is in want of food, may 
become contraband. So with regard to coals. They may 
be sent for the purpose of manufacture, but if sent to a port 
where there are war steamers, with the view of supplying 
them with coals, then they become contraband. By parity 
of reasoning the same remarks apply to horses. They are,
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moreover, mentioned as contraband in many treaties between 
different States, Russia always excepted. A neutral vessel 
destined to be sent to the enemy and to be used for pur
poses of war is contraband. Now, by virtue of the 42 &
43 Yict. c. 21, § 8 (1879), the following goods may, by 
Proclamation or Order in Council, be prohibited either to 
be exported or carried coastwise: arms, ammunition, and 
gunpowder, military and naval stores, and any articles which 
her Majesty shall judge capable of being converted into or 
made useful in increasing the quantity of military or naval 
stores, provisions, or any sort of victual which may be used 
as food by man; and if any goods so prohibited shall be ex
ported or brought to any quay or other place to be shipped 
for exportation from the United Kingdom, or carried coast
wise, or to be water-borne to be so exported or carried, they 
shall be forfeited, and the exporter or his agent or the 
shipper of any such goods shall be liable to the penalty of
100Z. a

§ 16. The probable use of articles is inferred from their intended 
known destination. This rule seems neither unjust nor deduced 
unequal. The remarks of Chancellor Kent on this point are £esti' 
exceedingly clear and appropriate. “ The most important 
distinction,” he says, “is whether the articles were intended 
for the ordinary uses of life, or even for mercantile ships’ 
use, or whether they were going with a highly probable 
destination to military use. The nature and quality of the 
port to which the articles are going, is not an irrational test.
If the port be a general commercial one, it is presumed the 
articles are intended for civil use, though occasionally a 
ship of war may be constructed in that port. But, if the 
great predominant character of that port, like Brest in 
France, or Portsmouth in England, be that of a port of naval 
military equipment, it will be presumed that the articles 
were going for military use, although it is possible that the 
articles might have been applied to civil consumption.

§ 17. It is generally admitted, that provisions (commeatus Provisions. 
belli) are not, in their own nature, contraband. But while 
some contend that they never can become so under any
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circumstances, Great Britain holds (and such is her uniform 
practice) that they may become liable to condemnation by 
their special destination and intended use. When they are 
destined to the immediate supply of the military or naval 
forces of the enemy, the aid thus intended to be given for 
the prosecution of the war is so direct and important that 
the act of transportation is peculiarly noxious, and they are 
condemned without hesitation ; but grain in an unprepared 
state is regarded more favourably.

§ 18. The British Admiralty, and especially Sir William 
Scott, sustained the capture of provisions which were not 
even probably destined to military use ; they did not confis
cate them as contraband, but condemned them to the use of 
their Government, on the payment of a price equivalent to 
their value, or, rather, their cost, and the specified mercan
tile profit of ten per cent. A similar rule of pre-emption, or 
requisition, was applied by Great Britain to certain native 
commodities of neutral States, found in neutral vessels, and 
required by her for naval purposes. The ancient practice 
of Europe, or at least of several maritime States of Europe, 
was to confiscate them entirely.

§ 19. Probably in a future war the British Government 
will not attempt to exercise the right of pre-emption, except 
upon goods manifestly contraband of war, or which may fall 
within section 38 of the Naval Prize Act, 1864 (27 & 28 
Yict. c. 25), which Act enacts that “ where a ship of a 
foreign nation, passing the seas, laden with naval or victual
ling stores intended to be carried to a port of any enemy of 
her Majesty, is taken and brought into a port of the United 
Kingdom, and the purchase for the service of her Majesty 
of the stores on board the ship appears to the Lords of the 
Admiralty expedient, without the condemnation thereof in a 
prize court, in that case the Lords of the Admiralty may 
purchase on the account or for the service of her Majesty 
all or any of the stores on board the ship; and the Com
missioners of Customs may permit the stores purchased to 
be entered and landed within any port.”

§ 20. A mould lays down the rule that all insurances on
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articles contraband of war are wholly void, and incapable of 
being enforced in the courts of the belligerent country. 
But if effected by or for neutrals, and sought to be enforced 
in the court of a neutral State, the case would be different, 
for it is not deemed unlawful in a neutral, by its own 
Government, to be engaged in a contraband trade. The 
insurance, therefore, by a neutral, of articles contraband of 
war, being per se a valid contract, may be enforced in the 
courts of the neutral country, provided that the nature of 
the trade and of the goods was disclosed to the underwriter, 
or provided there be just ground, from the circumstances 
of the trade, or otherwise, to presume that he was duly 
informed thereof. And this is the law of England. Duer 
contends that the carrying of contraband, being contrary to 
the general law of nations, renders the voyage prohibited 
and illegal, and hence, that an insurance of the ship on such 
a voyage cannot be sustained. ^

Insurance 
on articles 
contra
band of 
war.
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CHAPTER XXVII.

RIGHT OF VISITATION AND SEARCH.

§ 1. It has been stated in Chapter VII. that every merchant 
vessel on the high seas is regarded, in international law, as 
a part of the territory of the State to which it belongs. To 
enter into such a vessel, or to interrupt its course, by a 
foreign power in time of peace, or (it being neutral) by a 
belligerent in time of war, is an act of force, and is, primd 
facie, a wrong, a trespass, which can be justified only when 
done for some purpose, allowed to form a sufficient justifica
tion by the law of nations. The right of a vessel of one 
State to visit and search a vessel of another State on the 
high seas, in any case, is therefore an exception to the 
general rights of sovereign States.

§ 2. The right of search upon the high seas is now 
universally regarded as a belligerent right which cannot 
be exercised in time of peace, except when it has been 
conceded by treaty or where there is suspicion of piracy 
or crime. This general rule with respect to vessels on the 
high seas does not, of course, apply to the execution of 
revenue laws or other municipal regulations in the ports 
and bays, or within one marine league of the coast.

§ 3. The British Government about the year 1843 drew 
a distinction between the right of visit and the right of 
search; while it distinctly disavowed any claim to exercise 
the latter in time of peace, it insisted upon the right of 
visit for the purpose of ascertaining whether a merchant 
vessel was justly entitled to the protection of the flag which 
she hoisted, such vessel being in circumstances of suspicion.



This claim, however, which was strongly supported by Lord 
Aberdeen, has long since been abandoned.

§ 4. The older Continental publicists discuss the general By Conti 
•question of search under the terms visit and visitation, as a 
belligerent right. Several, however, who have written since 
Wheaton, have discussed the claim of Great Britain to the 
right of visit in time of peace, as distinguished from the 
general right of visitation and search in time of war. We 
refer particularly to Masse, Ortolan, Hautefeuille, and 
Pistoye et Duverdy. Ortolan distinguishes the right of 
ships of wai to ascertain the nationality of a merchantman 
(droit d'enquete du pavilion), from the right of visitation or 
search (droit de visite ou de recherche). He thinks that 
signals, or exchange of words, suffice with respect to the 
nationality of the flag, except on suspicion of piracy, when 
all further proceedings must be taken at the risk of the 
man-of-war. He, however, omits all consideration of vessels 
committing crimes against municipal law in territorial 
waters and of vessels having hostile intent in time of peace.
He unites with Wheaton in declaring that the right of 
visitation or search does not exist except in time of war.
He says that if accorded for time of peace, by special 
conventions between particular States, such treaty stipula
tions do not bind those who are not parties to them, nor do 
they make it a part of the law of nations.

§ 5. Lord Stowell, than whom no greater authority can be Of lord 
found in British maritime jurisprudence, says : “ I can find stowelL 
no authority that gives a right to the interruption of the 
navigation of the vessels of States in amity upon the high 
seas excepting that which the rights of war give to both 
belligerents against neutrals. . . . No one can exercise the 
light of visitation and search upon the high seas, except a 
belligerent power. No such right has ever been claimed, 
nor can it be exercised without the suppression, interruption 
and the endangering of the relations with and the lawful 
navigation of other countries. If the right were to exist 
at all, it must be universal and extend equally to all 
countries. If I felt it necessary to press the consideration
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further, it would be by stating the gigantic mischiefs which 
such a claim is likely to produce.”

§ 6. The discussion between the Governments of Great 
Britain and the United States, or. more properly speaking, 
between Lord Aberdeen and Mr. Webster, arose out of the 
claims of British cruisers on the coast of Africa to visit 
American vessels suspected of being engaged in the slave 
trade. The difficulty in the particular case was amicably 
arranged Lby an agreement that each Government should 
maintain a specified naval force on the coast of Africa to 
prevent the fraudulent use of their respective flags. Such 
was the position of this question until 1858, when the 
operations of British cruisers in visiting American vessels, 
in the Gulf of Mexico, suspected of being engaged in the 
slave trade, brought about a direct issue between the two 
Governments. The United States regarded such visits as 
a violation of their flag, and protested against the acts of 
these cruisers. In the same year, after considerable corre
spondence between the British, French, and United States 
Governments, a code of instructions was agreed upon. This 
was issued, with immaterial variations, to the cruisers of 
those countries, and permitted such cruisers to visit merchant 
vessels suspected of fraudulently assuming the flags of the 
above countries. By the Treaty of Washington, 1862, 
between Great Britain and the United States, it was agreed 
that those ships of the respective navies of the two nations 
which should be provided with special instructions for that 
purpose, as thereinafter mentioned, might visit such merchant 
vessels of the two nations as might upon reasonable grounds 
be suspected of being engaged in the African slave trade,, 
and it was agreed that the reciprocal right of search and 
detention should be exercised only within the distance of 
two hundred miles from the coast of Africa, and to the 
southward of the thirty-second parallel of north latitude, 
and within thirty leagues from the coast of the island of 
Cuba; by a treaty of February 17, 1863, it was further 
agreed between the two nations that the reciprocal right of 
visit and detention as defined in the Article aforesaid might
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be exercised also within thirty leagues of the island of 
Madagascar; within thirty leagues of the island of Puerto 
Rico; and within thirty leagues of the island of San 
Domingo ; and that the additional Article should have the 
same force and validity as if it had been inserted word for 
word in the treaty of April 7, 1862, and should have the 
same duration as that treaty. By a Convention of June 3,
1870, certain courts that were established in Africa, to 
adjudicate on alleged slavers, were abolished, and it was 
ordered that such vessels should be brought before the 
nearest Prize Court of their own State, or handed over to 
one of the cruisers of such State.

S 7. By the General Act of the Brussels Conference General 
relative to the African slave trade, signed at Brussels, Brussels 
July 2, 1890, and which came into force on April 2, 1892, fe°rgnce> 
Great Britain, Germany, Austria, Belgium, Denmark, Spain, 1890. ’ 

the Congo, the United States, France, Italy, Holland, Persia, 
Portugal, Russia, Sweden and Norway, Turkey and Zanzibar, 
declared the opportuneness of repressing the slave trade, by 
sea, in the maritime zone, which extends on the one hand 
between the coasts of the Indian Ocean (those of the Persian 
Gulf and of the Red Sea included), from Beloochistan to 
Point Tangalane (Quilimane), and on the other hand, a 
conventional line which first follows the meridian of Tanga
lane till it meets the 26th degree of south latitude, is then 
merged in this parallel, then passes round the island of 
Madagascar by the east, keeping 20 miles off the east and 
north shore, till it crosses the meridian of Cape Amber; 
from this point the limit of the zone is determined by an 
oblique line which extends to the coast of Beloochistan, 
passing 20 miles off Cape Ras-el-Lad. Those of the above 
Powers, between whom there are special Conventions for the 
suppression of the slave trade, have agreed to restrict to the 
above-mentioned zone the clauses of these Conventions 
concerning the reciprocal rights of visit, search, and 
detention (droit de visit e, de recherche et de saisie), of vessels 
at sea; also to limit these rights to vessels of less than 
500 tons burthen. All other provisions of Conventions
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concluded between the aforesaid Powers, for the suppression 
of the slave trade, remain in force so far as they are not 
modified by this General Act. The above Powers under
take to exercise a strict supervision over native vessels 
authorised to fly their flag within the above zone, and over 
the commercial operations carried on by such vessels. When 
the officers in command of vessels of war of any of the above 
Powers have reason to believe that a vessel of less than 500 
tons burthen, in the above zone, is engaged in the slave 
trade or is guilty of a fraudulent use of a flag, they may 
proceed to the verification of the ship’s papers; it is, how
ever, stipulated that this verification does not imply any 
change in the existing state of things, as regards jurisdic
tion in territorial waters. A boat commanded by a naval 
officer in uniform may be sent on board the suspected 
vessel after it has been hailed, to give notice of intention 
to verify the ship’s papers; but investigation of the cargo* 
or search, can only take place with respect to a vessel 
navigating under the flag of a Power who has concluded, or 
may conclude, a special Convention for rights of visit, search* 
and detention. If the officer in command of the cruiser is 
convinced that an act of slave trade has been committed on 
board during the passage, or that irrefutable proofs exist 
against the captain, or fitter-out, to justify a charge of 
fraudulent use of the flag, of fraud, or of participation in 
the slave trade, he shall take the detained vessel to the 
nearest port of the zone, where there is a competent 
authority, of the Power whose flag has been used. The 
suspected vessel may also be handed over to a cruiser of 
its own nation, if the latter consents to take charge of it.

§ 8. Although it is universally conceded that the vessels 
of one State cannot search a duly documented vessel of 
another State in time of peace, and although the right 
of visitation, if it exists at all (and since the instructions of 
Great Britain in 1858 probably no respectable Power will 
claim that it does exist, except in cases of piracy every
where, or of vessels committing crimes against municipal 
law in the territorial waters of the Power making the visit*
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or of vessels suspected of having hostile intent against a 
Power in time of peace), must be limited, in time of peace, 
to the sole purpose of ascertaining the national character of 
a suspected vessel, it is, nevertheless, the incontestable right 
of the lawfully commissioned cruisers of every belligerent, 
in time of war, to visit and search, on the high seas, the 
merchant ships of every nation, whatever may be their 
character, cargoes, or destination. This right of visitation 
and search in time of war springs directly from the right 
of maritime capture; for without the former we must 
abandon the latter, or so extend it as to authorise the 
indiscriminate seizure of all merchant vessels that may 
be found upon the ocean; for until they are visited 
and searched, it is impossible to know whether or not 
they are liable to capture either from the ownership of 
the vessel, the nature of the cargo, or the character of the 
voyage.

§ 9. Sir William Scott, in the case of the “ Maria ” (1 Bob., English 
360), said, that to visit and search merchant vessels on the ^e^st0nt 
high seas, whatever may be the ships, the cargoes, or the of search, 
destinations, is the indubitable right of the lawfully 
commissioned cruisers of a belligerent nation, because, 
until they are visited and searched, it is impossible to know 
the character of a vessel, its cargo, or its destination.
“ This right,1” he says, “ is so clear in principle, that no 
man can deny it who admits the right of maritime capture; 
because, if you are not at liberty to ascertain by sufficient 
inquiry whether there is property that can legally be 
captured, it is impossible to capture. Even those who 
contend for the inadmissible rule, that free ships make 
free goods, must admit the exercise of this right for the 
purpose of ascertaining whether the ships are free ships 
or not.” The same view of this question is taken in the 
United States.

§ 10. The Continental publicists admit the general right Conti- 
of visitation and search, as a belligerent right authorised by ^t0rs< 
the rules of international law, but they would restrict its 
exercise to the mere examination of the papers on board,
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or visit only on the coasts of the belligerents, and not in 
neutral waters.

Enforce- § 11. The exercise of this right, within its true limits, 
thTright whatever they may be, implies the right of using lawful force, 
of search, if necessary, in its execution, the same as in the execution 

of a civil process on land. The right of search on the one 
side implies the duty of submission on the other; and as 
the belligerent may lawfully apply his force to the neutral 
property for the purpose of ascertaining its character and 
destination, it necessarily follows that the neutral may not 
lawfully resist the lawful exercise of the right of search, 

it must be § 12. But, although it is the duty of the neutral to 
ina^lawfui submit to the lawful search of the belligerent, and to all 
manner. acts that are necessary to accomplish that object, it by no 

means follows that the belligerent is subject to no restraints 
in the exercise of this right. It is not sufficient that the 
right is lawful, it must be exercised in a lawful manner. 
The right is limited to such acts as are necessary to a 
thorough examination into the real character of the vessel, 
her cargo, and voyage, and all acts that transcend the limits 
of this necessity are unlawful. For any improper detention 
of the vessel, or any unnecessary, and therefore unlawful, 
violence to the master or crew, the belligerent court of 
Admiralty is certain to award full compensation in damages ; 
and if this should be denied to the neutral, his own 
Government may demand and enforce the redress of his 
wrongs. The usual mode, adopted by most of the maritime 
Powers of Europe, of summoning a neutral to undergo 
visitation, is the firing of a cannon on the part of the belli
gerent. This is called by the French semonce, coup d’assur
ance, and by the English affirming gun. It is, undoubtedly, 
the duty of the neutral to obey such a summons, but there 
is no positive obligation on the belligerent to fire an affirming 
gun. Any other method, as hailing by signals, may be
equally as binding as the affirming gun.

Penalty § 13. The penalty for the violent contravention of this 
listing r]Sht is the confiscation of the property withheld from 
search. visitation and search. This penalty is not averted by the
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orders of the neutral Sovereign to resist the visitation and 
search of the belligerent cruiser.

§ 14. The belligerent right of visit and search, whatever Vessels of 
its extent or limitation, is undoubtedly confined exclusively J^mpt6 
to private merchant vessels; it does not apply to ships offrom^ 
war or to privateers. The immunity of such vessels on the ’ 
high seas from the exercise of any right of visit and search, 
or of any other belligerent right, has been uniformly asserted 
and conceded.

§ 15. One of the most common, as well as one of the most Merchant 
important duties of public ships of war, is the convoy or under 
protection of merchant vessels on the high seas. Can such their. ° convoy,
convoying ships exempt the merchant vessels, under their
protection, from the exercise of the right of visitation and
search, from which they themselves are exempt? If so,
may neutral vessels place themselves under such protection,
and lawfully resist any attempt on the part of belligerent
cruisers to subject them to such visitation and search?
This question is properly divided into two parts : First, the The

\ f n ^ • 1 I' Maria.case oi convoy, by ships ot war, of private vessels oi the 
same State; and second, the case of convoy of merchant 
vessels of other neutral States. According to the opinion 
of Sir William Scott, the interposition of the neutral 
Sovereign, by the presence of an armed convoy, cannot 
deprive the lawfully commissioned cruiser of the legal right 
of visitation and search. It is worthy of remark that the 
orders and decrees of the belligerents in the Crimean war 
were silent as to convoy; nor was it alluded to in the declara
tion of the Paris Conference, April 16, 1856.

§ 16, Continental publicists have generally contended Opinions 
that neutral convoy exempts the convoyed vessel from 
visitation and search. Some have stated this proposition in 
general terms, while others limit it to merchant vessels con
voyed by ships of war of their own nation, and put it on the 
ground that the declaration of the commander is sufficient 
as to the character and cargoes of the vessels of his own 
country under his escort and protection. Such are the 
general views of Martens, Rayneval, Kliiber, Heffter, Masse,
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and Ortolan. But English text-writers have adopted the 
opinion of Sir William Scott, with respect to the clear right 
to visit and search vessels under neutral convoy, and the 
effect of such convoy, when it tends to impede and defeat 
this belligerent right. The United States have favoured 
the rule of exemption for neutral convoy, and have, whenever 
possible, introduced it into their treaties with other Powers. 
But American publicists admit that the exemption cannot 
be claimed as a matter of law, and that any attempt to 
impede search will incur a penalty. Kent says “ the very 
act of sailing under the protection of a belligerent or neutral 
convoy, for the purpose of resisting search, is a violation of 
neutrality.”

§ 17. The question, whether neutral vessels under enemy’s 
convoy are liable to capture and condemnation, has been 
frequently raised and most elaborately discussed. The 
Court of Appeal in England decided, in the case of the 
“ Sampson,” that sailing under enemy’s convoy was a con
clusive ground of condemnation.

§ 18. “ The resistance of a neutral master,” says Sir Wm. 
Scott, in the “Catherina Elizabeth,” “ will undoubtedly reach 
the property of the owner; and it would, I think, extend 
also to the whole property entrusted to his care, and thus 
fraudulently attempted to be withdrawn from the operation 
of the rights of war.” “ Confiscation,” says Kent, “ is 
applied, byu way of penalty, for resistance to search, to all 
vessels, without any discrimination as to the national cha
racter of the vessel or cargo, and without separating the 
fate of the cargo from that of the ship.” The forcible resist
ance of an enemy master will not, in general, affect neutral 
property laden on board an enemy’s merchant vessel; for an 
attempt on his part to rescue his vessel from the possession 
of the captor is nothing more than the hostile act of a 
hostile person, who has a perfect right to make such an 
attempt.

§ 19. The acknowledged belligerent right of visitation 
and search draws after it a right to the production and 
examination of the ship’s papers. With respect, however,
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to the nature and character of the papers which the neutral 
is bound to have on board, there is some difference of 
opinion. A list of papers usually to be expected is given 
in Chapter XXII.

§ 20. Sometimes the neutral vessel produces the principal 
papers necessary to show her neutrality and the innocent papers, 
character of her cargo, but conceals others which might 
have a contrary effect, as, for example, secret instructions 
relating to her destination and the landing of goods, &c.
Those who deny the right of search beyond the verification 
of her sea letter, or manifest, justify such concealment.
But English and American writers are of opinion that con
cealment is in itself a serious offence against the belligerent 
right of visit and search. “ The concealment of papers/* 
says Kent, “material for the preservation of the neutral 
character, justifies a capture, and carrying into a port for 
adjudication, though it does not absolutely require a con
demnation. It is good ground to refuse costs and damages 
on restitution, or to refuse further proof to relieve the 
obscurity of the case, where the cause laboured under heavy 
doubts, and there was prima facie ground for condemnation 
independent of the concealment.”

§ 21. The spoliation of the papers of a ship, subjected to Spoliation 
the visitation and search of a belligerent cruiser, is a still of papers* 
more aggravated circumstance of suspicion than that of 
their denial or concealment, and, in most countries, would 
be sufficient to infer guilt and exclude further proof. “But it 
does not in England/* says Kent, “ as it does by the maritime 
law of other countries, create an absolute presumption juris 
et de jure; and yet a case that escapes with such a brand 
upon it is saved so as by fire. The Supreme Court of the 
United States has followed the less rigorous English rule, 
and held that the spoliation of papers was not of itself 
sufficient ground for condemnation, and that it was a cir
cumstance open for explanation, for it may have arisen from 
accident, necessity, or superior force. If the explanation be 
not prompt and frank, or be weak and futile; if the cause 
labours under heavy suspicions, or there be a vehement
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presumption of bad faith, or gross prevarication, it is good 
cause for the denial of further proof; and the condemnation 
ensues from defects in the evidence, which the party is not 
permitted to supply.”

§ 22. The use of false papers, although in all cases 
morally wrong, is not in all cases a subject of legal animad
version in a court of prize. Such a court has no right to 
consider the use of the papers as criminal, where the sole 
object is to evade the municipal regulations of a foreign 
country, or to avoid a capture by the opposite belligerent. 
The falsity is only noxious where it certainly appears, or is 
reasonably presumed, that the papers were framed with an 
express view to deceive the belligerent by whom the capture is 
made, so that, if admitted as genuine, they would operate 
as a fraud on the rights of the captors. It is not sufficient 
that the papers disclose the most gross preparations of fraud 
in relation to a different voyage or transaction. The fraud 
must certainly, or probably, relate to the voyage or trans
action which is the immediate subject of investigation.

§ 23. In the wars immediately resulting from the French 
revolution, the British Government attempted to engraft 
upon the right of visitation and search the right of impress
ment of seamen by British cruisers from American merchant 
vessels. The deep feeling of opposition, in the United States, 
to this claim of Great Britain co-operated most powerfully 
with other causes to produce the war of 1812 between the 
two countries. The war was terminated by the treaty of 
Ghent, on the basis of the status quo ante bellum, leaving the 
questions of maritime law which led to the war still unsettled. 
It is submitted that, by the English law, the subject owes a 
perpetual and indissoluble allegiance to the Crown, and is 
under the obligation, in all circumstances, and for his whole 
life, to render naval service to the Crown, whenever re
quired; that the right of search being conceded by the 
laws of war, it gives the right of examining the crews of 
neutral vessels, and if, on such examination, British seamen 
be found among them, such seamen may be forcibly taken 
from the neutral vessels, and carried on board British cruisers.
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CHAPTER XXVIII.

VIOLATION OF NEUTRAL DUTIES.

§ 1. The rights and duties of neutrality are correlative, The ri&^tsand dutiesand the former cannot be claimed, unless the latter are 0f neu- 
faithfully performed. If the neutral State fail to fulfil jj*^**10 
the obligations of neutrality, it cannot claim the privi- tive, and 
leges and exemptions incident to that condition. The fromneu- 
rule is equally applicable to the citizens and subjects of a ^isa' 
neutral State. So long as they faithfully perform the duties 
of neutrality, they are entitled to the rights and immunities 
of that condition. But for every violation of neutral duties, 
they are liable to the punishment of being treated in their 
persons or property as public enemies of the offended 
belligerent. Imperfect or qualified neutrality is no longer 
supported by custom, although it formerly was in use. 
Neutralisation is distinct from neutrality. It consists in 
the obligation on a State of abstention from war except in 
the strictest self-defence; but a State cannot be neutralised 
except with the concurrence of all other States affected by 
such neutralisation. Thus Switzerland was neutralised by 
the Great Powers in 1815, and Belgium in 1831. In 1877,
M. de Lesseps, the engineer of the Suez Canal, proposed 
to the British Government that this canal should be 
neutralised; but the project was not then adopted. The 
matter was again considered in 1883, and after considerable 
negotiations between Great Britain and the various Powers 
a Convention for that purpose was approved on behalf of 
Great Britain and France in 1887; and it was subsequently 
accepted in 1888 by Austria, Germany, Italy, Russia, Spain, 
the Netherlands, and Turkey.
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§ 2. But while the law of nations holds the Government 
of the neutral State responsible for any act of positive 
hostility committed by its officers, or, in most cases, by its 
citizens and subjects, it is not in general held responsible 
for ordinary violations of neutral duty (not in themselves of 
positive hostility) by such citizens or subjects. The law in 
such cases imposes the duty upon the individual, and if it 
be violated the penalty is imposed and enforced upon the 
individual by the capture and confiscation of his property. 
Thus, the neutral State is not bound to restrain its subjects 
from engaging in contraband trade, or from violating the 
right of visitation and search, or the law of sieges and 
blockades; the law imposes upon the individual the duty 
of abstaining from such illegal acts, and, if guilty of a 
violation of this duty, he is the one to suffer from the hands 
of the belligerent the punishment due to the offence. Nor 
do the courts of a neutral country, as a general rule, enforce 
penalties for violations of neutral duty. As to the rules of 
the Treaty of Washington, 1871, concerning the fitting out 
and arming of vessels for warlike use in the ports of a 
neutral, and laying down certain principles of neutrality as 
binding on the Government of a neutral country, it must be 
noticed that they are only binding as between Great Britain 
and the United States of America, and any other maritime 
Power (if any) who may in the future accede to those rules. 
They must be looked upon rather in the light of peculiar 
treaty obligations than as real principles of international 
law. Their interpretation is far from easy. No other 
Power has yet acceded to them (see p. 258).

§ 3. It may be stated, as a general principle which lies at 
the foundation of the rules of international law relating to 
neutral duties, that their violation is neither innocent nor 
lawful among nations.

§ 4. The first question which presents itself for considera
tion, as connected with neutral duties, is the transport of 
goods of an enemy in a neutral vessel. Putting aside for 
a moment all consideration of the Declaration of Paris, 
1855, the concurring testimony of text-writers is that, by
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the usage of the world, neutral vessels are not liable to 
condemnation for carrying enemy goods, whatever rule may 
be adopted or enforced with respect to the condemnation of 
the goods themselves. The transport of enemy goods in 
a neutral vessel cannot, therefore, be regarded, in general, 
as a violation of any neutral duty, or as an act subject to 
any punishment, but the goods are liable to confiscation.

§ 5. The rule of international law, as stated above with Opinions 
respect to enemy goods in neutral vessels, is sustained by an<fnSliSl1 
English and American text-writers, and by the older Conti- ^®rican 
nental publicists. But Hautefeuille has denied its correct- writers, 
ness as a rule of law. His conclusions are :—“ 1. That neutrals 
may freely transport in neutral vessels the goods of one of 
the belligerents, except contraband of war. 2. That belli
gerents have not, in any case, the right to seize the property 
of their enemy in neutral vessels ; in a word, that free ships 
make free the merchandise which they carry, whatever may be 
the ownership”

§ 6. Although by the general usage of nations, inde- Neutral 
pendently of treaty stipulations, the goods of an enemy found fnemy’s1 
on board the ship of a friend are liable to capture and con- vessels, 
demnation; yet the converse rule, which subjects to confisca
tion the goods of a friend on board the vessel of an enemy, is 
manifestly contrary to reason and justice. But, however un
reasonable and unjust this maxim Enemy ships make enemy 
goods may be, it has been incorporated into the prize codes of 
certain nations, and enforced by them at different periods.
The rule cannot be defended on sound principles, and is 
now admitted only when established by special compact.

§ 7. Although the United States have recognised the The two 
right of capturing enemy goods in neutral vessels as a disUn!ct. 
right under the law of nations, they have always endeavoured 
to incorporate the privilege oi free ships free goods in their 
treaties. They have invariably opposed the rule Enemy 
ships make enemy goods. Declara-

§ 8. The Declaration of the Congress of Paris, April 16, 0f the 
1856, was made by Great Britain, France, Russia, Austria, ®®p^rr®®s 
Prussia, Sardinia, and Turkey, and has since been accepted 1856. ’
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in its entirety by all civilised States, with the exception of 
the United States, Spain, Mexico, and Venezuela. The 
second and third articles of this Declaration are as follows: 
“2nd. The neutral flag covers enemy’s goods, with the 
exception of contraband of war.” “3rd. Neutral goods, 
with the exception of contraband of war, are not liable to 
capture under an enemy’s flag.” It was also provided that 
“ the present declaration is not, and shall not be binding, 
except between those powers who have acceded or shall 
accede to it.” The second and third articles have been 
approved by the United States, Spain, and Mexico, but 
they have not acceded to them. They are binding only 
upon those who accede; but there is little probability that 
any nation will hereafter enforce rules of capture in conflict 
with these principles. The Declaration of Paris, however,, 
cannot be said to affect the question of visitation and 
search, for it expressly excepts contraband of war, and con
traband can only be ascertained by searching a vessel.

§ 9. It is an established rule of the law of prize, that all 
goods found in an enemy’s ship are presumed to be enemy’s 
property—res in hostium navibus prsesumuntur esse hostiumr 
donee probetur. The evidence required to repel this pre
sumption depends upon the particular character of the 
case. If the character of the ship is certainly hostile, the 
neutral character of the goods must be shown by documents 
on board at the time of capture. If these are insufficient, 
further proof is never allowed, and the penalty of forfeiture 
attaches as a matter of course.

§ 10. Another violation of neutral duty is the use of the 
flag and pass of the enemy. A neutral vessel is bound by 
the character which she has thus assumed, and the owner 
is not allowed to contradict his own acts, and to redeem his 
vessel from condemnation, by a disclaimer of the hostile 
character which, with a view to his own interests, or those 
of the enemy, he has elected she should bear.

§ 11. But while the belligerent flag and pass are, in all 
cases, decisive, as to the owners, of the character of the ship, 
a distinction is made by the English courts in favour of the
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cargo of such ships, if the shipment were made in time of 
peace and plainly not in contemplation of war. Even where 
the goods themselves, for purposes having no relation to a 
future war, are clothed with a foreign character, now be
come hostile, the owner is not concluded, but is permitted 
to disprove the colourable title, and, upon due proof of his 
neutral character and actual ownership, his property is 
restored.

§ 12. If a neutral vessel is captured while in the employ- Neutral 
ment of the enemy or his officers, for purposes immediately enemy’s1 
or mediately connected with the operations of the war, the service, 
owner is never permitted to assert his claim. The nature 
of the service or employment is very justly deemed, in such 
a case, conclusive evidence of its hostile character. While 
thus employed the neutral vessel is as truly a vessel of the 
enemy as if she were such by documentary title; and the 
owner is not allowed, for his own protection, to divest her 
of the character which she has thus assumed. Nor will the 
prize court listen to the plea that the vessel was impressed 
into such service by duress and violence.

§ 13. So, also, if the owner of a neutral ship has suffered Trans- 
his vessel to be employed in transporting military or naval ^nitafy 
persons, military stores or despatches, or transmitting persons, 
signals for the enemy, the vessel and his cargo are con- The 
demned. Nor in such cases is it held necessary that the 0rozembo‘ 

privity of the master, or his owners, be shown; it is 
sufficient that the employment be proven; no plea of 
ignorance or imposition is received. Where imposition is 
practised to entrap a neutral vessel into a hostile service, it 
operates as a force, and redress in the way of indemnification 
must be sought against those who, by imposition or deceit, 
exposed the property to capture.

§ 14. Public despatches of an enemy are defined to em- Conveying 
brace all official communications of public officers relating ®£emy’s 
to public affairs. " The carrying of two or three cargoes of spatches 
stores,” says Kent, abbreviating the language of Sir Wm. poster 
Scott, “ is necessarily an assistance of a limited nature; cal)le- 
but in the transmission of despatches may be conveyed the

x



The
Atalanta.

entire plan of campaign, and it may lead to a defeat of all 
the projects of the other belligerent in that theatre of the 
war. The appropriate remedy for this offence is the con
fiscation of the ship; and in doing so, the courts make no 
innovation on the ancient law, but they only apply estab
lished principles to new combinations of circumstances. 
There would be no penalty in the mere confiscation of the 
despatches. The proper and efficient remedy is the con
fiscation of the vehicle employed to carry them; and if 
any privity subsists between the owners of the cargo and 
the master, they are involved by implication in his delin
quency. If the cargo be the property of the proprietor 
of the ship, then, by the general rule, ob eontinentiam delicti, 
the cargo shares the same fate, and especially if there was 
an active interposition in the service of the enemy, con
certed and continued in fraud.” The mere fact that such 
despatches were found on board a neutral vessel is not 
sufficient to produce her condemnation; for the rule refers 
to a fraudulent carrying of the despatches of the enemy, 
and it is presumed that it would not apply to regular postal 
packets, whose mails, by international conventions, are 
distributed throughout the civilised world; nor even to 
merchant vessels which, in some countries, are obliged to 
receive letters and mail matter sent to them from the post 
offices. The master must necessarily be ignorant of the 
contents of the letters so received, and, in the absence of 
all suspicion of fraud, or of interposition in the service of 
the enemy, the mere carrying of an enemy’s despatches, 
under such circumstances, could hardly be regarded as a 
delinquency under the law of nations, and a violation of 
neutral duty. The case is very different where the neutral 
vessel is employed by the belligerent for that purpose, or 
carries them fraudulently, and for the benefit of a belli
gerent. The same may be said of a telegraphic cable ex
tending from a neutral port to a port of a belligerent. So 
long as innocent messages alone are transmitted, the other 
belligerent has no ground of complaint against the neutral. 
But it is otherwise if enemy despatches are telegraphed.
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It is still a moot point whether a belligerent may, in any 
event, cut the cable to obviate the danger. He probably 
can, if he tenders due compensation to the neutral. As to 
the conveyance of the despatches of an ambassador, or of The 
any other public minister of the enemy, resident in a neutral Maduon* 
State, in the language of Sir Wm. Scott, in the case of the 
“ Caroline,” “ they are despatches from persons who are, in 
a peculiar manner, the favourite objects of the protection of 
the law of nations, residing in the neutral country for the pur
pose of preserving the relations of amity between that State 
and their own Government. On this ground a very material 
distinction arises, with respect to the right of furnishing the 
conveyance. The neutral country has a right to preserve its 
relations with the enemy, and you are not at liberty to 
conclude that any communication between them can partake, 
in any degree, of the nature of hostility against you.”

§ 15. In 1861, during the American Civil War, an English The oase 
steam packet, the “ Trent,” left Havana with her Majesty’s the 
mails for England. On the following day, the “ San Trent' 
Jacinto,” a man-of-war, was observed ahead. On nearing 
she fired a round shot from her pivot gun across the bows 
of the “ Trent,” and showed American colours. A shell was 
also discharged. The “ Trent ” stopped, and an officer with 
a large armed guard of marines boarded her. The officer 
demanded a list of the passengers, and compliance with 
this demand being refused, the officer said he had orders to 
arrest Messrs. Mason and Slidell (two informal diplomatic 
agents from the Confederate States to England and France 
respectively), and two others, naming them, and that he 
had sure information of their being passengers in the 
“ Trent.” The commander of the “ Trent ” and a commis
sioned officer of her Majesty’s navy, in charge of the mails, 
protested against the act of taking by force, out of the 
vessel, four passengers under the protection of the British 
flag. Resistance was out of the question, and the four 
passengers were forcibly taken out of the ship. It was 
further demanded that the commander of the “ Trent ” 
should proceed on board the steamer; but he refused to do
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so unless forcibly compelled, and the demand was not 
insisted on. The Government of the United States stated 
that Captain Wilkes, the captain of the “San Jacinto,” 
acted without the instruction of his Government; but that 
the persons taken bore pretended credentials and instruc
tions, in law known as despatches; and that the officers of 
the “ Trent ” knew of the assumed characters and purposes 
of the four persons when they embarked on the vessel. 
These persons were subsequently released by the United 
States Government, but the arrest raised the very important 
question, viz. whether or not the persons arrested were 
“ contraband of war.” It was contended by the United 
States that maritime law so generally deals in rem—that 
is, with 'property—and so seldom with persons, that although 
it seems a straining of the term “contraband” to apply it 
to them, nevertheless, persons, as well as property, may 
become contraband. In this the United States were doubt
less correct, had the destination of the steam packet been 
hostile; but if the real terminus of a voyage be Iona fide 
to a neutral territory, no English or American authority 
has ever given countenance to the doctrine that either men 
or despatches can be subject during such a voyage, and on 
board a neutral vessel, to belligerent capture as contraband 
of war.

Buies Of §16. It being the old policy of European States to
1793.and exclude foreign ships from trade with their colonies, if a 

neutral engages in a commerce which is exclusively con
fined to the subjects of another country, and which is inter-

The dieted to all others, so that it cannot be carried on at all
Immanuel name of a foreigner, such a commerce is considered

so entirely national as to follow the situation of the 
country, and to impress its hostile character upon the pro
perty engaged in it. This is the rule of 1756. In the 
war of that year the French Government (enemy to Great 
Britain) allowed the Dutch, then neutral, to carry on the 
commerce between the mother country and her colonies, 
under special licenses granted for this particular purpose, 
other neutrals being excluded from the same trade. Dutch
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vessels so employed were captured by British cruisers, 
and, together with their cargoes, condemned by the British 
prize courts. But during the wars of 1793 and 1801 
France allowed all neutrals to carry on the French colonial 
and coasting trades. This Great Britain forbade, asserting 
that where a commerce, which had been previously regarded 
as a national monopoly, is thrown open in time of war to 
all nations, without reserve, by a general, and, on its face, 
a permanent regulation, neutrals have no right to avail 
themselves of the concession, but that their entrance into 
the trade thus opened is a criminal departure from the 
impartiality they are bound to observe. This is the rule 
of 1793.

§ 17. As explained by the court of Admiralty, and con- 
relaxed by Orders in Council, the rule of 1793 permitted tinuous 
at first the importation of the produce of the enemy’s ^ ^ 

colonies into a neutral country, and its exportation thence 
to other countries. A question, however, arose as to what 
constituted the evidence of importation and exportation by 
the neutral. An American vessel had imported goods from 
Havana, which had been landed in the United States and The 
duties on them paid to the American Government. They William. 
had afterwards been carried in the same vessel as a part of 
a cargo from a port of Massachusetts to Spain. The vessel 
was captured by British cruisers, and the captors insisted 
upon a condemnation on the ground of continuity of voyage; 
but Sir William Scott decreed the restoration of ship and 
cargo, on the ground that the landing of the goods and the 
payment of duties in a neutral port were sufficient evidence 
of an importation in good faith. This decision was rendered 
in 1800; but in 1805 the Lords of Appeal decided that 
these criteria of a bond fide importation might be fallacious, 
and therefore were not to be held as conclusive evidence 
of a breach in the voyage; if the circumstances of their 
re-exportation were such as to indicate that the original 
importation into the neutral port was intended for that 
purpose, the trade was illegal, and the vessels and cargoes 
were condemned. The effect of this application of the
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British rule to the continuity of the voyage from an 
enemy’s colony to a neutral port, and thence to the mother 
country, or to a port of a belligerent, called the doctrine 
of continuous voyages, produced a most disastrous effect upon 
American commerce. But there is very little probability 
that Great Britain will attempt to revive these rules in 
any future war, considering the changes which have 
since been made in the colonial system of the Powers of 
Europe. The colonial trade of England being now open 
to the navigation of the world, the theory on which the 
restriction of 1793 was based falls to the ground.

§ 18. The doctrine of continuous voyages was largely 
extended by the Courts of the United States during the 
American Civil War of 1861-63, and by them applied to 
contraband and to blockade. Vessels were captured while 
on their voyage from one neutral port to another, and were 
condemned; not for what they had done, which was primd 
jade innocent, but on the suspicion of an intention to do 
an unlawful act. Among other vessels so condemned was 
the “ Springbok.” This vessel left London on December 9, 
1862, for Nassau, an English port in Providence Island, and 
when 150 miles from the latter port was captured by the 
Federal cruiser “ Sonoma,” the ground being that she 
intended to run the blockade. The cargo belonged to one 
owner, some of it being contraband and some not. The 
vessel and her cargo were condemned by the District 
Court of New York. This decree was reversed by the 
Supreme Court of the United States in December 1866, so 
far as concerns the ship, but it was affirmed as to the cargo. 
There was nothing in the papers when taken from the 
“ Springbok ” to show that the intention was to run the 
blockade. The condemnation of the cargo of the “Springbok” 
was put by the Chief Justice on the alternative of either 
contraband or blockade-running. “We do not refer,” he 
said, “to the character of the cargo for the purpose of 
determining whether it was liable to condemnation as 
contraband, but for the purpose of ascertaining its real des
tination ; for, we repeat, contraband or not, it could not be



condemned if really destined for Nassau and not beyond; 
and, contraband or not, it must be condemned if destined 
to any rebel port, for all rebel ports were under blockade. 
Upon the whole case we cannot doubt that the cargo was 
originally shipped with intent to violate the blockade; 
that the owners of the cargo intended that it should 
be transhipped at Nassau into some vessel more likely 
to succeed in running safely to a blockaded port than 
the ‘ Springbok;9 that the voyage from London to the 
blockaded port was, as to cargo, both in law and in 
the intent of the parties, one voyage, and that the liability 
to condemnation, if captured during any part of that 
voyage, attached to the cargo from the time of sailing.” 
The British Foreign Office, however, was advised by the 
law officers of the Crown that there was nothing to justify 
the seizure of the “ Springbok ” and her cargo, and that 
her Majesty’s Government would be justified in demanding 
the immediate restitution of the ship and cargo, without 
submitting to any adjudication by an American prize court. 
The ruling of the Supreme Court of the United States has 
inflicted a serious blow on neutral rights, and is in conflict 
with the views generally expressed by jurists of the United 
States. It is a most unfortunate decision. Similar con
demnations under similar circumstances occurred in the 
American Courts about the same time, notably in the cases 
of the “ Stephen Hart,” and “ Peterhoff.” The facts in the 
latter case, curiously enough, came under review in the 
English Court of Common Pleas in the case of Hobbs v. 
Henning. The goods on board the “Peterhoff” had been 
insured, and on her capture the insured brought an action 
against the insurers, in the above case. The defendants 
pleaded that the goods were contraband of war, and were 
shipped for the purpose of being imported into a port of 
the Confederate States then at war with the United States, 
and that the insurers were ignorant of the facts at the 
time of granting the policy. It was held that this plea 
afforded no defence. Chief Justice Erie, in giving judg
ment, (after showing that the plea was deficient so far as a
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defence) went on to consider the effect of the allegation that 
the goods were shipped to be imported to an enemy’s port. 
This, he held, was only an allegation of mental process, and 
he could not assume from it that the plaintiff had made 
any contract or provided any means for the further trans
mission of the goods into the enemy’s State; the fact 
that the plaintiff made the consignment to a neutral port 
for mercantile profit, was quite consistent with the expecta
tion he might have had that the goods would in reality be 
purchased by the Confederate States; if this were so, then, 
although the goods were fit for use in war, yet as passing 
between neutrals they were not justly liable to seizure; 
to warrant this they must be taken in delicto, that is, in the 
actual prosecution of a voyage to the enemy’s port.
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CHAPTER XXIX.

PACIFIC INTERCOURSE OF BELLIGERENTS.

§ 1. The usage of civilised nations has introduced a Object and 
certain friendly intercourse in war, technically called com- com*01 
mercia belli, by which its violence may be allayed, so far as “erpia 
is consistent with its object and purpose, and a way be kept ‘ 
open which may lead, in time, to an adjustment of differ
ences, and ultimately to peace. Were all pacific communi
cations between armies absolutely cut off, war would not 
only become unnecessarily cruel and destructive, but there 
would be no chance of terminating it, short of the total 
annihilation of the belligerents. Rules of military warfare 
were proposed at the Brussels Conference, 1874, which was 
attended by delegates from Germany, Austria, Belgium, 
Denmark, France, Great Britain, Greece, Italy, the Nether
lands, Portugal, Russia, Spain, Switzerland, Sweden, and 
Turkey; but they have not yet been, and probably never 
will be, adopted by any nation. We therefore can only 
refer to well-established precedents.

§ 2. Belligerent States, and their armies and fleets, Military 
frequently have occasion, during the continuance of a war, ^ conf 
to enter into agreements of various kinds; sometimes for ventions. 
a general or partial suspension of hostilities, for the capitu
lation of a place, or the surrender of an army, for the 
exchange of prisoners, or the ransom of captured property ; 
and sometimes for the purpose of regulating the general 
manner of conducting hostilities, or the mode of carrying 
on the war. All these agreements, of whatsoever kind, are 
included under the general name of compacts or conventions.
These compacts, which relate to the pacific intercourse of
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the belligerents, suppose the war to continue; those which 
put an end to it, come under the general head of treaties of 
peace, which have been considered in Chapter IX.

§ 3. If the cessation of hostilities is only for a very short 
period, or at a particular place, or for a temporary purpose, 
such as for a parley, or a conference, or for removing the 
wounded, and burying the dead, after a battle, it is called 
a suspension of arms. This kind of compact may be formed 
between the immediate commanders of the opposing forces, 
and is obligatory upon all persons under their respective 
commands. Even commanding officers of detachments 
may enter into this kind of compact, but such an agreement 
can only bind the detachment itself; it cannot affect the 
operations of the main army, or of other troops not under 
the authority of the officer making it. If the suspension 
of hostilities is for a more considerable length of time, 
or for a more general purpose, it is called a truce or an 
armistice.

§ 4. A truce binds the contracting parties from the time 
of its conclusion, unless otherwise specially provided; but 
it does not bind the individuals of the nation so as to make 
them personally responsible for a breach of it, until they 
have had actual or constructive notice. If, therefore, 
individuals, without a knowledge of the suspension of 
hostilities, kill an enemy or destroy his property, they do 
not, by such acts, commit a crime, nor are they bound to 
make pecuniary compensation; but, if prisoners are taken, 
or prizes captured, the sovereign is under obligation to 
immediately release the former and to restore the latter.

§ 5. During the continuance of a general truce, each 
party to it may, within his own territories, do whatever he 
would have a right to do in time of peace, such as repair
ing or building fortifications, constructing and fitting out 
vessels, levying and disciplining troops, casting cannon 
and manufacturing arms, and collecting provisions and 
munitions of war. He may also move his armies from one 
part of his territory to another, not occupied by the enemy, 
and call home or send abroad upon the ocean his vessels



of war. In the case of a truce between the governor of 
a fortress or fortified town, and the general or admiral 
investing it, either party is at liberty to do what he could 
safely have done if hostilities had continued. For example, 
the besieged general may repair his material of war, 
replenish his magazines, and strengthen his works, if such 
works were beyond the reach of the enemy at the beginning 
of the truce, and if the provisions and succours are intro
duced into the town in a way or through passages which 
the besieging army could not have prevented. Albericus 
Gentilis, referring to the instance given in Livy (lib. xxxi. 
cap. xxxviii.) of the retreat of Philip with his army, under 
a flag of truce, says that Philip offended against the laws 
of war. The case of Arabi Pasha at Alexandria is very 
similar to the above. On the morning of July 12, 1882, 
while the British fleet was lying off Alexandria, in support 
of the authority of the Khedive of Egypt, and the rebels 
under Arabi Pasha were being driven to great straits, a 
rebel boat, carrying a white flag of truce, was observed 
approaching H.M.S. “ Invincible ” from the harbour, where
upon other ships, which had just commenced firing, were 
ordered to suspend fire. So soon as the firing ceased the 
boat, instead of going to the “ Invincible,” returned to the 
harbour. A flag of truce was simultaneously hoisted by 
the rebels on the Ras-el-Tin fort. These deceits gave the 
rebels time to leave the works and to retire through the 
town, abandoning the forts, and withdrawing the whole of 
their garrison, under the flag of truce. Furthermore they 
left the Bedouin convicts to pillage and fire the town 
and murder the Europeans. For these offences Arabi was 
brought to trial by the Egyptian Government and con
demned. Nor can a besieged general construct or repair 
works of defence, if he could not safely have done this in 
case the hostilities had continued; nor introduce provisions, 
military munitions or troops through passages which were 
occupied or commanded by the enemy at the time of 
the cessation of hostilities; nor can the besiegers con
tinue works of attack which might have been prevented or
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interrupted by the besieged; for all acts of this kind would 
be making a fraudulent use of the agreement. The meaning 
of such compacts is, that all things within the limits of the 
theatre of immediate operations shall remain as they were 
at the moment of the conclusion of the truce. To harbour 
deserters within such limits is a violation of a truce.

Condi- § 6. Where a truce is granted for a certain specified 
special^ object, its effects are limited to the purpose mentioned, and 
truces. if either party should attempt to perform any act to the dis

advantage of the other, not comprehended in the object of 
such truce, this other party has the undoubted right to 
hinder it by force, notwithstanding the compact. Con
ditional truces are broken when one of the parties does 
anything which is contrary to the conditions that have been 
agreed upon. Truces and other military compacts are to 
be interpreted by the same rules as treaties or other agree
ments. In 1871, the French, being unable to defend 
Versailles, suffered the first German troops to enter therein 
under certain conditions; among others, that the National 
Guard should retain their arms. This convention was 
signed, by a major of the Prussian army, subject to the 
ratification of the general of his division. The next day 
this general informed the mayor, that this convention could 
not be ratified, because Versailles was an open town, not 
a stronghold. The articles of convention were therefore 
null and void. The National Guard were obliged to give 
up their arms. As a truce, or armistice, merely suspends 
hostilities, they are renewed at its expiration without any 
new declaration or notice; for as every one is bound to 
know the effect of such termination, no public declaration 
is required.

Capituia- § 7. Capitulations are agreements entered into by a com^ 
tions. manding officer for the surrender of his army, or by the 

governor of a town, or a fortress, or particular district of 
country, to surrender it into the hands of the enemy. 
Capitulations usually contain stipulations with respect to the 
inhabitants of the place which is surrendered, the security 
of their religion, property, privileges and franchises, and
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also with respect to the troops or garrison, either allowing 
them to march out with their arms and baggage, with the 
honours of war, or requiring them to lay down their arms 
and surrender as prisoners of war. The general phrase 
“with all the honours of war,” is usually construed to 
include the right to march with colours displayed, drums 
beating, &c. It is proper, however, that such matters 
should be precisely stated in the articles of capitulation.
The authority to make capitulations falls within the scope 
of the general powers of the chief commander of the military 
or naval forces, or of the town. The power of the general 
or admiral to enter into an ordinary capitulation is neces
sarily implied in his office. But if unusual and extra
ordinary stipulations are inserted in the capitulation which 
are not within the ordinary and implied powers of the officer 
making it, they are not binding either upon the State or 
upon the troops.

§ 8. Small detached parties or individuals, whether belong- Individual 
ing to the military service or not, who happen to fall in with Promises* 
the enemy in a place distant from succour or any superior 
officer, are left to their own discretion, and may, so far as 
concerns their own persons, do everything which a com
mander might do with respect to himself and the troops 
under his command. Promises made by individuals under 
such circumstances, if confined to their own persons and 
within the sphere of a private individual, are binding. But 
if a soldier should be made prisoner in the vicinity of his 
commander, he is not properly left to his own discretion, 
and, under ordinary circumstances, he should wait as 
prisoner of war, till his superiors can treat for his exchange 
or release.

& 9. A passport, or safe-conduct, is a document granting Passports
** m ^ * and s&fc*

persons or property an exemption from the operations of war, conducts.
for the time, and to the extent prescribed in the instrument
itself. The term passport is applied to personal permission
to friends given on ordinary occasions, both in peace and
war, where there is no reason why the parties named in
them should not go where they please; while safe-conduct
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is the name usually given to the instrument which authorises 
an enemy, or an alien, to go into places where he could not 
go without danger, or to carry on trade forbidden by the 
laws of war. The passport generally includes the servants 
and personal baggage of the person to whom it is granted. 

When and § 10. A passport, or safe-conduct, may, for good reasons^ 
voked.6 be revoked by the authority which granted it, on the 

general principle of the law of nations, that privileges may 
always be revoked when they become detrimental to the 
State.

Safe- § 11. Safeguards are protections granted by a general or
guards. 0^her officer commanding belligerent forces, for persons or 

property within the limits of their commands, and against 
the operations of their own troops. Sometimes they are 
delivered to the parties whose persons are to be protected ; 
at others they are posted upon the property itself. A guard 
of men is sometimes called a safeguard when detached ta 
enforce the safety of the persons and property thus protected. 
A safeguard, when used to express a safe-conduct, is to be 
construed according to the rules of interpretation applicable 
to such instruments.

Cartels for § 12. A cartel is an agreement between belligerents for the 
prisoners. excjiailge or ransom of prisoners of war. The actual exist

ence of war is not essentially necessary to give effect to 
cartels, but it is sufficient if they are entered into pro
spectively and in expectation of approaching hostilities. 
Both belligerents are bound to faithfully observe such com
pacts, aild a cartel party sent under a flag of truce to carry 
into execution the provisions of a cartel is equally under the 
protection of both.

Cartel § 13. A cartel ship is a vessel commissioned for the ex- 
sinps. exchange or ransom of prisoners of war, or to carry proposals 

from one belligerent to the other, under a flag of truce. 
Such commission and flag are considered to throw over 
the vessel, and the persons engaged in her navigation, the 
mantle of peace; she is, pro hac vice, a neutral licensed 
vessel, and her crew are also neutrals; and so far as relates to 
the particular service in which she is employed, she is under
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the protection of both belligerents. But she can carry no 
cargo, and no ammunition or implements of war, except a 
single gun for firing signals.

§ 14. The rights, immunities, and duties of cartel ships Their 
have been matters of discussion and judicial decision in a^ies.and 
prize courts. Sir William Scott gave a very elaborate 
opinion on this subject, in the case of the “Daifjie.” With 
respect to the character of the ships employed in such 
service, he says it is generally immaterial whether they are 
merchant ships or ships of war, but there may be extreme 
cases in which the nature of the ship might be material, “ as, 
if a fire ship was to be sent on such service to Portsmouth 
or Plymouth, though she had prisoners on board, she would 
undoubtedly be an unwelcome visitor to a naval arsenal, and 
her particular character might fairly justify a refusal to 
admit her.” He was also of opinion that the cartel protected 
such ships, not only in trajectu, ad eundurn et redeundum, but 
also in going from one port to another to be fitted up and to 
take prisoners on board, although the passage of ships from 
one port to another of the enemy is liable to suspicion.

§ 15. The present usage of civilised nations is, as already Ransom of 
stated, to exchange prisoners of war, or to release them on of1^618 
their parole, or word of honour, not to serve against the 
captor again for a definite period, during the war, or till 
properly exchanged. But it was formerly the frequent 
practice for the State to leave to every prisoner, at least 
during the war, the care of redeeming himself, and the 
captor had a lawful right to demand a ransom for the release 
of his prisoners.

§ 16. The word ransom is now usually applied to property Ransom of 
taken from an enemy in war, and surrendered or restored to property, 
the owner on the payment of, or agreement to pay, a speci
fied sum of money, which is called ransom money. This 
term was formerly applied to the redemption of property 
captured on land, as well as on the high seas ; but, by . 
general use, it is now understood to apply to the agreement 
made between the commander of a captured vessel or cargo, 
and the captor, by which the latter permits the former to
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depart with his vessel, and gives him a safe-conduct, in con
sideration of a sum of money which the former, in his own 
name, and in the name of the owners of the vessel and cargo, 
promises to pay at a future time named. This contract is 
usually made in writing, in duplicate, one of which is kept 
by the captor, which is properly called the ransom bill, and 
the other by the captured vessel, which is its safe-conduct.

§ 17. Several statutes in the reign of George III. 
absolutely prohibited to British subjects the privilege of 
ransom of property captured at sea, unless in a case of 
extreme necessity, to be judged of by the Court of Admiralty; 
but now by the Naval Prize Act, 1864, her Majesty in 
Council may from time to time, in relation to any war, make 
such orders as may seem expedient, according to circum
stances, for prohibiting or allowing, wholly or in certain 
cases, or subject to any conditions or regulations or other
wise, as may from time to time seem meet, the ransoming or 
the entering into any contract or agreement for the ransom
ing of any ship or goods belonging to any of her Majesty’s 
subjects, and taken as prize by any of her Majesty’s enemies. 
Other maritime nations regard ransoms as binding, and to 
be classed among the legitimate commercia belli. They 
have not been prohibited in the United States.

§ 18. The contract made for the ransom of enemy’s pro
perty taken at sea, is generally carried into effect by a safe- 
conduct issued by the captor, permitting the captured vessel 
and cargo to proceed to a designated port, by a prescribed 
route, and within a limited time, and such a document 
furnishes a complete legal protection against the cruisers of 
the same belligerent State, or its allies, during the period 
and within the terms prescribed in the safe-conduct.

§ 19. As a general rule, the captor, by the safe-conduct 
implied in a ransom bill, simply guarantees the ransomed 
vessel against being interrupted in its course, or retaken by 
other cruisers of its own nation or of its allies, but not 
against loss by the perils of the sea. There is no implied 
insurance in the ransom bill against such losses. If, there
fore, the ransomed vessel should founder at sea, or be
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wrecked, and become a total loss, the contract is still binding, 
and the ransom bill payable to the captor. But it is some
times specified in the contract of ransom, that the loss of the 
vessel by the perils of the sea shall discharge the captured 
party from the payment of the ransom; such a clause is 
restrained to the case of a total loss on the high seas, and is 
not extended to stranding.

§ 20. If the ransomed vessel should exceed the time, or if it be 
deviate from the course, prescribed in the contract, she 
forfeits her safe-conduct, and is liable to recapture; and if 
retaken, the debtors of the ransom are discharged from their 
obligation, which is merged in the prize, and the amount is 
deducted from the net proceeds thereof and paid to the 
first captor, whilst the residue is paid to the second captor.
But any variation from the course prescribed, or the time 
limited, by the contract, caused by the stress of weather, or 
unavoidable necessity, does not work a forfeiture of the safe- 
conduct. If the captor, after having ransomed an enemy’s 
vessel, is himself taken by the enemy, together with the 
ransom bill of which he is the bearer, this ransom bill 
becomes a part of the capture made by the enemy ; and the 
persons of the hostile nation, who were debtors of the ransom, 
are thereby discharged from their obligation under the 
ransom bill. But questions relating to maritime captures 
and recaptures will be more particularly considered in 
Chapter XXXI.

§21. Sometimes a hostage is taken for the faithful per-if hostage 
formance of the contract on the part of the captured. The be caP" 
death or the recapture of the hostage does not discharge the 
contract of ransom, unless there is an express stipulation to 
that effect.

§ 22. Contracts of ransom, like all other agreements suits on 
arising jure belli, and lawfully entered into between belli- contracts 
gerents, suspend the character of enemy, so far as respects of ranson1, 
the parties to the contract. There can, therefore, be no 
just reason why the captor should not bring suit directly 
on the ransom bill. And such appears to be the practice 
in the maritime courts of the European continent. The

Y
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English courts, however, have decided that the subject of 
an enemy is not permitted to sue in the British courts of 
justice, in his own proper person, for the payment of a 
ransom, on the technical objection of the want of a persona 
standi in judicio.

§ 23. As flags of truce are sometimes sent from the 
enemy to forces in position, or on the march, or in action, 
nominally for making some convention, as for a suspension 
of arms, but really with the design of gaining information, 
it is proper that restrictions should be placed upon such 
use. Thus, if sent to an army in position, the bearer of 
such flag should never be allowed to pass the outer line 
of sentinels, nor even to approach within the range of their 
guns, without permission. If warned away, and he should 
not instantly depart, he may be fired on.
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CHAPTER XXX.

LICENSES TO TRADE.

§ 1. A license is a kind of safe-conduct, granted by a Licenses 
belligerent State to its own subjects, to those of its enemy,t0 trade* 
or to neutrals, to carry on a trade which is interdicted by 
the laws of war, and it operates as a dispensation from the 
penalties of those laws, with respect to the State granting 
it, and so far as its terms can be fairly construed to extend.
The officers and tribunals of the State under whose authority 
they are issued, are bound to respect such documents as lawful 
relaxations of the ordinary state of war; but the adverse 
belligerent may justly consider them as per se a ground of 
capture and confiscation. Licenses are necessarily strieti Potts v. 

juris, and cannot be carried beyond the evident intention 
of those by whom they are granted; nevertheless, they are 
not construed with pedantic accuracy, nor will their fair 
effect be vitiated by every slight deviation from their terms 
and conditions. Much, however, will depend upon the nature 
of the terms which are not complied with. Thus a varia
tion in the quality or character of the goods will often lead 
to more dangerous consequences than an excess of quantity.
Again, a license to trade, though safe in the hands of one 
person, might become dangerous in those of another ; so 
also with respect to the limitations of time and place specified 
in a license. Such restrictions are often of material im
portance, and cannot be deviated from with safety. A 
license may be qualified, in which case the party seeking 
to protect himself under it must conform exactly to its 
requisitions. The questions which arose in the English 
Common Law courts upon the construction of licenses,
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granted under statutes, are extremely various; they turned 
in many cases upon the precise words used, and most of 
these cases have been discussed in the Court of Admiralty 
by the very learned judge Sir William Scott. Licenses to 
trade were not issued by Great Britain during the Crimean 
war, 1854, but certain modifications were granted to neutral 
or friendly flags.

§ 2. In England, licenses are either granted directly by 
the Crown, or by some subordinate officer, to whom the 
authority of the Crown has been delegated, either by special 
instructions or under the provisions of an Act of Parliament. 
But the Lord-Lieutenant of Ireland as Viceroy cannot by 
proclamation or otherwise authorise a trading of British 
subjects with the enemy. In the United States, as a 
general rule, licenses are issued under the authority of an 
Act of Congress, but in special cases and for purposes 
immediately connected with the prosecution of a war, they 
may be granted by the authority of the President, as 
commander-in-chief of the military and naval forces of the 
United States.

§ 8. The first material circumstance to be considered in 
the execution of a license, with respect to the intentions of 
the grantor and the good faith of the user, is, the persons 
entitled to use it A license is not a subject of assignment; 
and those who claim for their property its protection must 
show that the application on which it was issued was made 
in their behalf, and that the applicant named in the license 
was, in truth, their agent. But if granted to a particular 
person by name, on behalf of himself and others, it is not 
necessary that the person named should have any share or 
interest in the property to which the license relates; it is 
sufficient if he acted as agent of those to whom its exclusive 
use is appropriated. If the license is, by express words, 
made negotiable, or if no mention whatever is made of the 
persons upon whose application it is granted, or by whom 
it is to be used, it is a legitimate subject of transfer.

§ 4. But where the license is not made negotiable, and 
the persons named in the license obtained it in their own
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names—the license being for themselves, their agents, or Where the 
holders of their bills of lading—it cannot protect the pro- fctaas* 
perty of others for whom the grantees act as agents and in agent for 
which they are not interested. others.

§ 5. The second point to be considered is the character of Character 
the vessel The national character of the ship, as described of vesseL 
in the license, is, in most cases, a condition necessary to be 
fulfilled. Where the license directs the employment of a 
neutral vessel belonging to a particular nation, the substi
tution of a neutral ship of a different State, standing in the 
same political relations to the belligerent powers, would, 
probably, not be regarded as prejudicial. The same may 
be said of the employment of two ships, when the terms of 
the license refer only to one, if both vessels bear the same 
national character, and there be no variation in the quantity 
or quality of the goods described in the license. But, in 
both these changes, a good and satisfactory cause must 
be shown.

§ 6. The third point to be considered in the execution of Quality 
a license is the quality and quantity of goods it protects. A ^ ^an" 
small excess in quantity, or the partial substitution of those goods, 
of a different quality, if free from the imputation of con
cealment or fraud, will not absolutely vitiate the license, 
under the colour of which they were introduced. The 
goods not protected by it are condemned, while those which 
it is admitted to embrace are restored. If the excess in 
quantity be very small, it would not be regarded as an 
essential deviation ; but any change in the quality of the 
goods cannot be justified or excused, and the articles not 
protected by the license are condemned.

§ 7, It was at one time held, that express words were Protection 

necessary to protect the property of an enemy; but it was g°ooedsemyS 
finally decided by the Court of Exchequer chamber, that a 
license containing the words, “ to whomsoever the property 
may appear to belong,” included goods shipped on account 
of enemy’s subjects.

§ 8. A license to an alien enemy removes all his personal idoense to 
disabilities, so far as is necessary for his protection in the enemy?1
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particular trade which is rendered lawful by the operation of 
the license. He has a jpersona standi in all the courts, and 
may maintain suits in his own name, the same as a subject.

§ 9. The protection of a license is not limited, in all 
cases, to the cargo originally shipped; for if the original 
cargo should be accidentally injured or spoiled, it may be 
replaced by a second one, precisely corresponding with that 
described in the license.

§ 10. A license to export goods to an enemy’s port, 
although limited in terms to the outward voyage, is suffi
cient to protect both ship and cargo on the return, if the 
delivery of the goods at the port of destination was pre
vented by some inevitable accident, as a blockade, or a 
reasonable apprehension of seizure.

§ 11. It is never admitted as a valid excuse for receiving 
on board goods not permitted in the license, that compulsion 
had been used by the hostile Government, and that they were 
received only to avoid the seizure of the vessel.

§ 12. Where a license is given expressly for importation, 
it is held that it can be used for that purpose only, and not 
for re-exportation. Although the application should be 
made for a license to import, for the particular and special 
purpose of re-exportation, the permission to import would 
extend no further than was expressed in the instrument
itself.

Course of § 13. The fourth point to be considered in determining 
voyage. tke <jue execution of the license is, the course and route of 

the voyage. The requisitions of a license as to the port of 
shipment or delivery, of departure or destination, must be 
strictly followed. The same may be said, in general, with 
respect to the course of the voyage. Any deviation from 
the prescribed course of the voyage, if produced by stress 
of weather, or other unavoidable accident, does not invali
date the license; if the necessity is proved, it is deemed a 
valid excuse.

Change of § 14.' An enemy’s ship and cargo, belonging to the same 
fioii^ owner, and licensed to go to Dublin, were taken going to 
10 Leith, a place not named in the license, and to be reached
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by a course totally different from that indicated; both ship 
and cargo were condemned. The party not being within 
the terms of the license, the character of enemy revives, 
and the property, thus become hostile, is subject to the 
ordinary rule of confiscation.

§ 15. An intended ulterior destination does not vitiate the intended 

protection of a license, if the parties keep within the terms destina- 
expressed and intended by the instrument. Thus, a vessel tion. 
had a license to import a cargo into Leith from a port of 
the enemy, with an ulterior destination to Bergen. It was 
held that such ulterior destination did not vitiate the license 
for the voyage to Leith; but had the vessel been captured 
after completing the licensed part of the voyage, and on the 
way from Leith to Bergen, the license would have afforded 
her no protection.

§ 16. The condition introduced in the license, that the Condition 
vessel shall stop at a particular port for convoy, is regarded convoy!^ 
as fundamental, and the breach of it as fatal. The reason for 
introducing the condition is that the vessel may be subject 
to inspection in that part of her navigation. In a case where 
the admiral, under whose direction the convoy was to be 
furnished, ordered a deviation for the purpose of taking 
convoy at another place, the court felt itself bound to up
hold the acts of the admiral. Such a deviation was placed 
on the same ground as that caused by stress of weather.

§ 17. The effect of a deviation from the direct voyage Capture 
described in the license, by touching at an intermediate and 
port, depends in some degree upon the time of capture. If deviation, 
such vessel be seized on her way to such intermediate port, 
the presumption of law is that she was going thither for the 
purpose of violating the license. But if taken after leaving 
the intermediate port, with the identical cargo which she 
carried in, and while actually proceeding for her lawful 
destination, the presumption of malafides would be removed. 
Touching at an interdicted port vitiates, the license, unless 
expressly permitted in the license itself.

§ 18. The fifth point to be considered is the time limited Time 

in the license. There is a material distinction between the in license.
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construction of a license for the exportation of goods to an 
enemy’s port, and one for an importation merely. Where 
the license requires that the goods to which it relates shall 
be exported on or before a certain day, a delay for a single 
day beyond that which is specified, renders the license 
wholly void. But not so with respect to importations. If 
the party having a license be prevented from commencing 
the voyage by stress of weather, or similar cause, over which 
he has no control, the time thus consumed is not to be con
sidered. But if he takes upon himself to extend the period 
specified, he loses the protection.

§ 19. A license does not act retrospectively. Thus a 
vessel was captured on January 24, with an expired license 
on board. Another license was obtained, and its date carried 
back to January 20. It was held that the vessel was not 
protected by either license.

§ 20. Moreover, a license, not on board at the time of 
capture, but afterwards endorsed for it by the shipper, is no 
protection. If the license be general in its terms, the mere 
fact of its being found on board is not sufficient, unless it 
has been appropriated to such ship by an endorsement.

§ 21. A license is vitiated and becomes a mere nullity by 
an alteration of its date. A license to trade with a port of 
the enemy does not serve as a protection for a breach of 
blockade, in case the port is blockaded; nor does it afford 
any protection for carrying contraband, or for a resistance 
of the right of visitation and search; in fine, it can cover 
no act not expressly mentioned in the license or implied as 
a means necessary for its execution.
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CHAPTER XXXI.

RIGHTS AND DUTIES OF CAPTORS.

§ 1. Asa general principle, capture is not dependent upon Of cap 
the element on which it happens to be made; nevertheless, ge^eesrally 
usage has established rules for maritime capture, very 
different from those applicable to captures on land. This 
has resulted, in part, from the fact that title to booty vests 
almost immediately on possession, while that to prize is 
acquired, as a rule, only after condemnation. If the sove
reign of the country, to which a ship belongs, or any other 
sovereign not at war with the former, from motives of 
necessity arrest a ship either in port or at sea, with a view 
to restore the ship and goods, or to pay the value to the 
owner, this is not prize or capture, but is “an arrest or 
detention of princes.” If a neutral ship be arrested at sea, 
and carried into a port, under pretence that she belongs to 
an enemy, this is capture, because it is done as an act of 
hostility.

§ 2. The courts have decided that an act of taking pos- What 
session is not indispensably necessary to a capture; an tute^a 
obedience to the summons of the hostile force, though none maritime 

of that force be actually on board, is sufficient. The real ’
surrender (deditio) of a vessel is dated from the time of 
striking her colours. But there must be a manifest intention 
to retain as prize, as well as an intention to seize, otherwise 
the capture will be regarded as abandoned.

§ 3. The right to all captures vests primarily in the The Naval 
sovereign. By the Naval Prize Act, 1864, 27 & 28 Viet. Act’ 
cap. 25, “nothing in this Act shall give to the officers and 
crew of any of her Majesty’s ships of war any right or claim
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in or to any ship or goods taken as prize, or the proceeds 
thereof, it being the intent of this Act that such officers 
and crews shall continue to take only such interest (if any) 
in the proceeds of prizes as may be from time to time 
granted to them by the Crown.” By s. 39 of the same Act 
any ship or goods taken as prize by any of the officers and 
crew of a ship other than a ship of war shall, on condemna
tion, belong to her Majesty in her office of Admiralty. 
When the capture enures to the benefit of individuals, it 
is in consequence of a grant by the State. The original 
right of the Crown to the entire disposal of all maritime 
prize requires a brief explanation with reference to the 
office of Lord High Admiral. This office (when not held 
by a subject) reverts to the sovereign, but in a capacity 
distinct from the regal character, and thus continues to 
have an uninterrupted legal existence. For the main
tenance of this high office, when conferred upon a subject, 
an ancient royal grant was made of certain kinds of maritime 
prize, which became wholly divested from the Crown and 
permanently attached as perquisites to the office of Lord 
High Admiral. These perquisites are called droits of the 
Admiralty.

§ 4. With respect to looty, it is universally conceded that 
twenty-four hours’ possession completes the title of the 
captor, and the same rule formerly prevailed with respect 
to prize or maritime capture ; but modern usage, after much 
fluctuation, is likely to settle upon the principle, that the 
captor acquires an inchoate title to prize by possession alone, 
and that, to make this complete, a condemnation by a com
petent prize court is necessary. By the ancient law of 
Europe, the perductio infra prsesidia, or infra locum tutum, 
was considered necessary for the conversion of the property 
captured; but much difficulty arose as to what constituted 
a perductio infra prsesidia. By a later usage a possession 
of twenty-four hours was sufficient to divest the title of the 
former owner. It was also the ancient law of England, that 
the former owner was divested of his property, unless it was 
reclaimed ante occasum solis.
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§ 5. It is incumbent on the captor to bring his prize, as Where 
speedily as may be consistent with his other duties, within ^ugt 
the jurisdiction of a court competent to adjudicate upon it. taken. 
But if prevented by imperious circumstances from bringing 
it in, he may be excused for taking it to a foreign port, or 
for selling it, provided he afterwards reasonably subjects its 
proceeds to the jurisdiction of a competent court of prize.

§ 6. Joint captures are those made by two or more vessels Of joint 
acting in conjunction, or by one or more vessels with the generally, 
co-operation of land forces. When all captured property is 
condemned to the Government, it is of very little importance 
who are to be considered the real captors ; but where cap
tured property is condemned as prize to the benefit of the 
captors, it becomes a question of special interest to deter
mine who are, in law, to be considered as captors, and, con
sequently, to share in the prize. As a general rule, all the 
parties who are actually engaged in the seizure, or who 
directly contribute to the surrender, are to be considered as 
joint captors.

§ 7. We will first consider joint capture by public vessels Construe- 
of war. All ships of war which are in sight at the time of turesby 
the actual seizure are deemed to be constructively assisting, 
and, therefore, are entitled to share in the prize. The 
reason of this rule is, that public ships are under a constant 
obligation to attack the enemy wherever seen, and, there
fore, from the mere circumstance of being in sight, a pre
sumption is sufficiently raised that they are there animo 
capiendi.

§ 8. But actual sight is not absolutely necessary to con- When 
stitute constructive joint capture. If it be shown that the sight is 
asserted joint captor was in sight when the darkness came 
on, and that she continued steering in the same course by 
which she was before nearing the prize, and that the prize 
itself also continued the same course, it amounts almost to 
a demonstration that the vessels would have seen, and been 
seen by each other at the time of capture, if darkness had 
not intervened. In such a case, the vessel so pursuing is 
let into the benefit of joint capture.
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Of joint § 9. In respect to joint chase, much depends upon whether 
' the vessels are acting in association, or separately with a 

common object in view. In the latter case, the question of 
actual or constructive sight will generally determine the 
claim to joint capture.

§ 10. No antecedent or subsequent services in the expe
dition will entitle a party to the benefit of joint capture, 
where he would not otherwise be entitled to share.

§ 11. In respect to captures made by ships which are 
associated in the same service or joint enterprise, under the 
same superior officer, as a general rule all are entitled to 
share as joint captors, although not in sight at the time of 
capture. The fleet so associated is considered as one body, 
acting together for one single object, and what is done by a 
part enures to the benefit of all.

§ 12. Bat mere association is not sufficient to entitle 
vessels to share as constructive joint captors ; they must have 
a military character, and be capable of rendering military 
service; in other words, there must be an animus capiendi. 
Thus, a ship forming part of a blockading squadron, but 
totally unrigged, and incapable of rendering any service at 
the time of capture, is held to be as much excluded as one 
totally unconscious of the transaction; because by no possi
bility could that ship be enabled to co-operate in time. 

Convoying § 13. Convoying ships are under no disability of claiming 
as joint captors an account of their employment, if, in other 
respects, entitled to share in the prize, unless the capture 
is made at such a distance as would remove them from the 
performance of the special duty of protecting their convoy. 
But if the convoying ship desert her duty, she forfeits all 
benefit of capture.

§ 14. If a vessel be detached from the fleet at the time 
of capture, so as to separate her from the joint object, she 
cannot be considered as a constituent part or member of the 
association, and cannot claim the benefit of joint capture 
with the fleet, nor can the fleet be allowed to come in as 
joint captors in any prize taken by her after she was 
detached.

Detached
vessels.
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§ 15. When land and sea forces act in conjunction, and Joint cap- 
no express provision is made by statute for the distribution JaneTand 
of prizes taken by their joint operation, resort must be had sea forces, 
to the principles established by judicial decisions. A mere 
general co-operation, in the same general objects, will not 
be sufficient to make land forces joint captors with a fleet; 
there must be an actual assistance and co-operation in the 
particular capture. Where there is pre-concert, a very 
slight service is sufficient. So, where soldiers are landed 
on the coast, to co-operate with a fleet, in a conjunct expe
dition, or in a particular engagement, they are entitled to 
share in the capture.

§16. The public ships of allies, serving together, are By public 
entitled to share in captures, the same as those of a single of 
belligerent. There is no difference in this respect, whether 
the benefit of joint capture goes to the Government or to 
the vessels, their commanders and crews. If, of two allied 
joint captors, the Government of one has made a grant of 
the prize, and the other has not, the condemnation will be, 
in the former case, directly to the joint captor, and in the 
latter to the Government, according to the share of each.

§ 17. Public ships of war are under a constant obligation Construc-
J . r i -r. , tive jointto attack the enemy wherever seen. Hut as the same captures

obligation does not rest upon privateers, the law does not t0
give them the benefit of an animus capiendi, or constructive privateers.
joint capture. But a public ship of war is entitled to the
benefit of constructive joint capture, where the actual taker
is a privateer, the same as though both were vessels of
war.

§ 18. Revenue cutters are sometimes furnished with letters Captures 
of marque, and cruise beyond the ordinary limits of their 
duty as coastguards, for the purpose of capturing enemy’s cutters, 
merchant vessels. They are public vessels, but not public 
vessels of war, and, with respect to the benefits of joint 
capture, are, by English courts, considered in the light of 
privateers, and the rule of constructive assistance, from 
being in sight, does not apply to them ; for, not being 
under the same obligations as the queen’s ships to attack
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the enemy, they are not entitled to the same presumption 
in their favour.

§ 19. With respect to captures made by boats, it is a 
general rule, that the ships to which they belong are en
titled to share as joint captors; or rather, the capture is 
considered as made by the ship, the boats being a part of 
the force of the ship. But if the capturing boat has been 
detached from the ship to which it belongs, and attached 
to another, only the ship to which it is attached at the time 
of capture shares in the prize. Captures made by tenders 
are regulated by the same rules as those made by boats.

§ 20. Prizes hold the same relation to their captors, as 
do the boats of the same vessel. Hence, prize interests ac
quired by a prize master on board of a captured vessel, 
enure to the benefit of the whole ship’s company.

§ 21. The general rules of joint capture for commissioned 
privateers, are also applicable to non-commissioned vessels; 
with this distinction:—that all captures by the latter must 
be condemned to the Government as droits of Admiralty, the 
captors only receiving compensation in the nature of salvage, 
which is usually awarded by the prize court, where their 
conduct has been fair.

§ 22. Where a privateer or a non-commissioned vessel is 
the actual captor, and a man-of-war only a joint captor, the 
latter has no right to dispossess the former, but is entitled 
to put some one on board to take care of the interests she 
may have in the capture. If a prize be made by two or 
more privateers, they share proportionally, according to the 
number of men of which their respective crews consist.

§ 23. Any misconduct or fraud on the part of the cap
turing vessel, intended to deceive another, in order to prevent 
her from taking part in a capture, is generally punished 
by admitting the claim of the latter to the benefit of joint 
captor.

§ 24. The distribution of prize among joint captors is 
usually regulated by proclamation, but in cases where 
such does not exist resort is had to the general rule of 
prize law established by the courts, which is that joint



captors share in proportion to their relative strength. And 
this relative strength is usually determined by the number 
of men on board the actual taker and the ships assisting in 
the capture.

§ 25. The foregoing remarks respecting joint capture 
refer to benefit in prize; but some States also allow a 
bounty, or head money, for the taking or destroying of vessels 
of the enemy. Such provision is made by s. 42 of the 
British Naval Prize Act, 1864, which provides for such of 
the officers and crew of any ship of war “as are actually 
present at the taking or destroying of any armed ship ” of 
the enemy.

§ 26. In all cases of collusive captures, the captors, 
whether single or joint, acquire no title to the prize, and the 
captured property is condemned to the Government. So, 
in all cases of forfeiture of interest in the prize the con
demnation is to the Government. The captor may forfeit 
his right of prize in various ways: as, by an unreasonable 
delay in bringing the question of prize or no prize to an 
adjudication by a competent court; by unnecessarily taking 
the captured vessel to a neutral port; by cruel treatment of 
the captured crew; by breaking bulk on board, except in 
case of necessity; by embezzlement; by breach of instruc
tions, or any offence against the law of nations, &c. Bat 
irregularities on the part of captors, originating in mere 
mistake or negligence, which work no irreparable mischief, 
and are consistent with good faith, will not forfeit their 
right of prize.

§ 27. Probable cause of seizure is, by the general usage of 
nations and the decisions in Admiralty, a sufficient excuse 
in cases of capture de jure belli, and this question belongs 
exclusively to the court, which has jurisdiction to restore 
or condemn. In order to exempt captors from costs and 
damages, in case of restitution, there must be some circum
stances connected with the ship or cargo, affording reason
able ground for belief that the ship or cargo might prove 
a lawful prize. What amounts to such a probable cause, as 
to justify a capture, is incapable of definition and is to be
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regulated by the peculiar circumstances in each case. It 
is not necessary to prove vexatious conduct on the part of 
the captors, to subject them to condemnation in costs and 
damages. Neither will honest mistake, though occasioned 
by an act of Government, relieve the captors from liability 
to compensate a neutral for damages, which the captors by 
their conduct have caused the neutral to sustain. In the 
course of the judgment, in Schaeht v. Otter (1854), the 
Privy Council observed:—“ The law which we are to lay 
down, cannot be confined to the British Navy; the rule 
must be applied to captors of all nations. No country can 
be permitted to establish an exceptional rule rin its own 
favour, or in favour of particular classes of its own subjects. 
On the Law of Nations, foreign decisions are entitled to the 
same weight as those of the country in which the tribunal 
sits. America has adopted almost all her principles of prize 
law from the decisions of English courts. Whatever is held 
in England to justify or excuse an officer of the British 
Navy, will be held by the tribunals of every country, both 
on this and the other side of the Atlantic, to justify or 
excuse the captors of their own nations.”

§ 28. It is the duty of the prize master, immediately on 
his arrival in port, to institute proceedings in the proper 
court for the adjudication of his prize. He should also 
deliver over to the commissioner, or proper officer of the 
court, all the papers and documents found on board, and, 
at the same time> make affidavit that they are delivered up 
as taken, without fraud, addition, subdivision, or embezzle
ment. He should also have the master and principal 
officers, and some of the crew, of the captured vessel, 
brought in for examination. This examination should take 
place as soon as possible after the arrival of the vessel. Prize 
masters are considered as bailees to the use of the captors, 
who are to share in prize money.
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CHAPTER XXXII.

PRIZE COURTS, THEIR JURISDICTION AND PROCEEDINGS.

§ 1. It has been shown in Chapter XXI. that, in war on Validity 

land, the title to personal and movable property is con- maritime 
sidered as lost to the owner as soon as the captor has capture, 
acquired a firm possession, which, as a general rule, is termintd. 
considered as taking place after a lapse of twenty-fowr 
hours ; but this rule does not (at least in Great Britain and 
the United States) apply to maritime captures, which are The Flad 
held in abeyance till the legality of the capture is deter- ^/ew* 
mined by some court of competent jurisdiction. A different 
principle, however, is applied in case of recapture of 
property, by the Continental nations of Europe, who adhere 
to the old rule of perductio infra prsesidia, or of reclamation 
ante occasum solis.

§ 2. The validity of a maritime capture must be deter- Why prize 
mined by a prize court of the Government of the captor, of 
and cannot be adjudicated by the court of any other country, countries 

The reason of this rule is based upon the responsibility condemn, 
which the law of nations imposes upon the Government of 
the captor in case of unlawful condemnation of the captured 
property. If the court of any country other than that of 
the captor were to condemn, the Government of the captor 
could not be held responsible to the Government whose 
citizen is unlawfully deprived of his property. This rule 
necessarily excludes the jurisdiction of a prize court of an 
ally over captures made by his co-belligerent. The Govern
ment of the captor is held responsible to other States for the 
acts of his own subjects, but not for those of his allies.
It is, therefore, evident that the courts of an ally cannot

z
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determine whether captured property shall be restored to 
the original owner, or whether the captor s Government 
shall assume the responsibility of its condemnation. On 
the breaking out of the war between Great Britain and 
.France in 1793, the British Government complained to the 
United States that it was contrary to the usage of nations, 
and not warranted by the stipulations of any treaty between 
the United States and France, that a French consul in the 
United States should assume judicial authority over, and 
condemn as legal prize, together with their cargoes, British 
vessels captured by French ships of war. The United 
States Government admitted that such proceeding on the 
part of a French consul was an act of disrespect to the 
United States, and declared that his procedure was a mere 
nullity and utterly void.

§ 3. There are two apparent exceptions to this exclusive 
jurisdiction of the prize courts of the captor s country over 
questions of prize: 1st, where the capture is made within 
the territory of a neutral State, and, 2nd, where it is made 
by a vessel fitted out within the territory of the neutral 
State. In either of these cases the judicial tribunals of the 
neutral State have jurisdiction to determine the validity 
of captures so made, and to vindicate its own neutrality by 
restoring the property of its own subjects, or of other States 
in amity with it.

§ 4. Attempts have been made by some States to give 
to their own tribunals prize jurisdiction of all captured 
property brought within their territorial limits. Such a 
municipal regulation was made by France, in 1681, and its 
justice was defended on the ground of compensation for the 
privilege of asylum granted to the captor and his prizes in 
a neutral port. But such a condition is not implied in a 
general permission to enter neutral ports. The captor who 
avails himself of such a permission, does not thereby lose 
the possession of the captured property, which gives to the 
prize courts of his own country exclusive jurisdiction to 
determine the lawfulness of the capture. The rule has 
sometimes been varied by treaty stipulations. But it must
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be observed that such stipulations can bind only those who 
make the engagements. The courts of neutral States would 
not be bound to exercise such jurisdiction, nor could States 
not parties to the treaty be debarred from claiming the 
right of trial by their own prize courts, which alone, under 
the general law of nations, have jurisdiction of prize 
causes.

§ 5. There is a wide distinction between the ordinary 
municipal tribunals of the State, proceeding under the 
municipal laws as their rule of decision, and prize tribunals 
appointed by the authority of the law of nations, and pro
fessing to administer it to foreigners as well as subjects.

§ 6. We have already seen that the prize court of an ally 
cannot condemn ; but the objections made to the jurisdiction 
of an ally’s court do not apply to a court belonging to the 
country of the captor sitting in an ally’s territory.

§ 7. But a prize court of the captors cannot sit in a neu
tral territory, nor can its authority be delegated to any 
tribunal sitting in neutral territory. The reason of this 
rule is obvious. Neutral ports are not intended to be 
auxiliary to the operations of the belligerents, and it is not 
only improper but dangerous to make them the theatre 
of hostile proceedings. A sentence of condemnation by a 
belligerent prize court in a neutral port is, therefore, 
considered insufficient to transfer the ownership of vessels 
or goods captured in war, and carried into such port for 
adjudication.

§ 8. The objections made to the establishment of a prize 
court in neutral territory would not apply to conquered 
territory in the possession and military occupation of the 
captors. Such territory is de facto within the jurisdiction 
of the conqueror, and a condemnation regularly made by 
a prize court legally established in such conquered territory 
would not be set aside for that reason alone. The legality 
of the court may, however, be a question of some difficulty, 
and must be determined by the constitution and local laws 
of the captor’s country.

§ 9. The ordinary prize jurisdiction of the Admiralty
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Extent of extends to all captures in war made on the high seas; to
tioTof1 captures made in foreign ports and harbours; to captures
prize made on land by naval forces ; to surrenders made to naval
courts. forceg aione^ or acting conjointly with land forces; to

captures made in rivers, creeks, ports, and harbours of the 
captor’s own country in time of war, and to seizures, 
reprisals, and embargoes, in anticipation of war. It also 
extends to all ransom bills upon captures; to money 
received as a ransom, or commutation on a capitulation to 
naval forces, alone or jointly with land forces: in fine, to 
all uses of maritime capture arising jure belli, and to all 
matters incidental thereto. Prize courts also have exclusive 
jurisdiction and an enlarged discretion, as to allowance of 
freight, damages, expenses, and costs, and as to all torts, 
personal injuries, ill-treatments, and abuse of power con
nected with maritime captures de jure belli, and they 
frequently award large and liberal damages in such cases. 
This rule rests upon the ground that where the prize court 
has the sole and exclusive jurisdiction of the original matter 
it ought also to have such jurisdiction of all its con
sequences, and of everything necessarily incidental thereto. 
It is, therefore, held in England that the courts of Common 
Law can have no jurisdiction at all of such incidental 
questions, and this doctrine has been reaffirmed by the 
courts of the United States. But prize courts do not, in 
general, take jurisdiction of questions of mere booty. If, 
however, the jurisdiction of a prize court has once attached, 
that is, if the capture be such as to bring it within the 
jurisdiction of the Admiralty, the process of the prize court 
will follow the goods on shore, and its jurisdiction still 
continues not only over the capture, but also over all 
questions incident to it. 3 & 4 Yict. c. 65, gives the 
Admiralty Court of Great Britain jurisdiction in all matters 
concerning booty, and to proceed therein as in cases of 
prize.

Looation § 10. The next question for consideration is the locality 
of prize. 0£ captured property. If it be carried into a port of 

the captor’s country, there can be no doubt respecting the
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jurisdiction of the prize court of that country. So, also, if 
the captured property is carried into a port of the captor’s 
co-belligerent, it may be adjudicated by a properly con
stituted prize tribunal of the captor’s country; for, although 
the Government of an ally cannot itself condemn, there is 
nothing to prevent it from permitting the exercise of that 
final act of hostility on the part of its co-belligerent, the 
condemnation of property captured in a common war. It 
was at one time supposed that a prize court, though sitting 
in the country of its own sovereign, or of his ally, had no 
jurisdiction over prizes lying in a neutral port; but this 
is so no longer.

§11. The sentence of a competent prize court of the Decision 

captor’s country is conclusive upon the question of property tent°oarot 
in the captured thing ; it forecloses all controversy respect- conclu- 
ing the validity of the capture, as between the claimants slve' 
and the captors of those claiming under them, and terminates 
all ordinary judicial inquiry upon the subject matter. The 
captors cannot be held responsible in the court of any 
other country, nor can the question of the ownership of the 
captured property be made a matter of judicial investigation 
when once decided by a competent prize court.

§ 12. “ Where the responsibility of the captor ceases,” state 
says Wheaton, “ that of the State begins. It is responsible 
to other States for the acts of the captors under its com- unjust 
mission, the moment these acts are confirmed by the ti^enma" 
definitive sentence of the tribunals which it has appointed 
to determine the validity of captures in war.” The sen
tence of the judge is conclusive against the subjects of the 
State, but it cannot have the same controlling efficiency 
toward the subjects of a foreign State. It prevents any 
further judicial inquiry into the subject matter, but it does 
not prevent the foreign State from demanding indemnity 
for the property of its subjects, which may have been un
lawfully condemned by the prize court of another nation.

§ 13. If justice is not done to the claimants by the prize 
eourts of the captors, they may apply to their own State dered by 

for a remedy; which may, consistently with the law of of^aptors.
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nations, give them a remedy, either by solemn war or 
reprisals. In order to determine when their right to apply 
to their own State begins, we must inquire when the ex
clusive right of the other State to judge in this controversy 
ends. The subjects of a neutral State can have no right to 
apply to their own State for a remedy against an erroneous 
sentence of an inferior court, till they have appealed to the 
superior court, or to the several superior courts, if there are 
more courts of this sort than one, and till the sentence has 
been confirmed in all of them. For these courts are so many 
means appointed by the State, to which the captors belong, 
to examine into their conduct; and, till their conduct has 
been examined by all these means, the State’s exclusive 
right of judging continues.

§ 14. In 1753, the King of Prussia undertook to set up 
within his own dominions a commission to re-examine the 
sentences pronounced against his subjects in the British prize 
courts: this was deemed an innovation upon the settled 
usage of nations. But, although the British Government 
asserted the proceedings of their prize tribunals to be the 
only legitimate mode of determining the validity of captures 
made in war, it did not consider these proceedings as ex
cluding the demand of Prussia for redress upon the Govern
ment itself. So, also, under the treaty of 1794, between the 
United States and Great Britain, a mixed commission was 
appointed to determine the claim of American citizens, 
arising from the capture of their property by British cruisers 
during the existing war with France, and a full satisfactory 
indemnity was awarded in many cases where there had been 
a final condemnation by courts of prize.

§ 15. We have stated the general principle that the 
sentence of a prize court, of competent j urisdiction, in remr 
is conclusive upon the title to the property condemned. It 
may be added, that the general presumption is, that the 
jurisdiction exercised by a foreign tribunal is lawful. But 
that presumption may be overruled by competent evidence. 
Where a claim is set up under a sentence of condemnation 
of a foreign court, every court has a right to examine into
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the jurisdiction of such foreign court, so far, at least, as to 
ascertain its competency, in international law, to pronounce 
the adjudication. Whenever the jurisdiction cannot, con
sistently with the laws of nations, be exercised, the sentence 
will be disregarded. For instance, a condemnation of a 
prize, by the consul of the belligerent, in a neutral country, 
is invalid, because such a jurisdiction cannot be exercised 
consistently with the law of nations.
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CHAPTER XXXIII.

RIGHTS OF MILITARY OCCUPATION.

§ 1. The term conquest, as it is ordinarily used, is applicable 
to conquered territory the moment it is taken from the 
enemy; but, in its more limited and technical meaning, it 
includes only the real property to which the conqueror has 
acquired a complete title. Until the ownership of such 
property so taken is confirmed or made complete, it is held 
by the right of military occupation (occupatio bellica), which, 
by the usage of nations and the laws of war, differs from, 
and falls far short of, the right of complete conquest (debel- 
latio, ultima victoria). The right of one belligerent to 
occupy and govern the territory of the enemy while in its 
military possession, is one of the incidents of war, and flows 
directly from the right to conquer. We, therefore, do not 
look to the constitution, or political institutions of the con
queror, for authority to establish a government for the 
territory of the enemy in his possession, during its military 
occupation, nor for the rules by which the powers of such 
government are regulated and limited. Such authority, 
and such rules, are derived directly from the laws of war, 
as established by the usage of the world, and confirmed by 
the writings of publicists, and the decisions of courts—in 
fine, from the law of nations. But when the conquest is 
made complete, in whatsoever mode, the right to govern 
the acquired territory follows as the inevitable consequence 
of the right of acquisition, and the character, form, and 
powers of the government established over such conquered 
territory are determined by the constitution and laws of the 
State which acquires it, or with which it is incorporated.
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& 2. We will here consider the question, when do the When 
rights of military occupation begin, or how are we to fix 
the date of a conquest ? Bouvier defines a conquest to be, £.cocapa" 
“the acquisition of the sovereignty of a country by force begin. 

of arms, exercised by an independent Power, which reduces 
the vanquished to the submission of its empire.” It 
follows, then, that the rights of military occupation extend 
over the enemy’s territory only so far as the inhabitants are 
vanquished or reduced to submission to the rule of the con
queror. Thus, if a fort, town, city, harbour, island, province, 
or particular section of country belonging to one belligerent, 
is forced to submit to the arms of the other, such place or 
territory instantly becomes a conquest, and is subject to 
the laws which the conqueror may impose on it; although 
he has not yet acquired the plenum dominium et utile, he 
has the temporary right of possession and government. As 
this temporary title derives its validity entirely from the 
force of arms on the one side, and submission to such force 
on the other, it necessarily follows that it extends no 
further, and continues no longer, than such subjugation and 
submission extend and continue. Forcible possession ex
tends so far only as there is an absence of resistance. The 
occupation of part by right of conquest, with intent to 
appropriate the whole, gives possession of the whole, if the 
enemy maintain military possession of no portion of the 
residue. Under such circumstances, military possession of 
a capital would be possession of a whole kingdom. But if 
any part hold out, so much only is possessed as is actually 
conquered. The military possessors of a town must neces
sarily have the surrounding country in their power, unless 
there be a fortress within it; in which case, the country 
commanded by the fortress would not be in their possession.
These principles show the absurdity of the pretensions of 
the Western and Eastern empires that have been founded 
on the possession of Rome and Constantinople. The same 
principles are recognised in the decision of Calvin’s Case, 
in Coke’s Reports. “ Now come we,” says Lord Coke,
“to France and the members thereof, as Calais, Guynes,
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Tournay. &c., which descended to King Edward III., as son 
and heir to Isabel, daughter and heir to Philip le Beau, King 
of France. Certain it is, whilst King Henry YI. had both 
England and the heart and greatest part of France under his 
actual legiance and obedience (for he was crowned King of 
France in Paris), that they that were then born in those parts 
of France that were under actual legiance and obedience, were 
no aliens, but capable of, and heritable to, lands in England. 
Those born in parts of France not under actual legiance 
and obedience, and prior to King Henry’s recognition and 
coronation, were regarded as antenati, and received letters 
patent of denisation, as in the case of Reynel.”

§ 3. It must not be inferred from what has just been said, 
that the conqueror can have no control or government of 
hostile territory unless he actually occupies it with an armed 
force. It is deemed sufficient that it submits to him and 
recognises his authority as a conqueror; for conquests are 
in this way extended over the territory of an enemy without 
actual occupation with armed force.

§ 4. Political laws, as a general rule, are suspended during 
the military occupation of a conquered territory. The 
political connection between the people of such territory 
and the State to which they belong is not entirely severed, 
but is interrupted or suspended so long as the occupation 
continues. Their lands and immovable property are, there
fore, not subject to the taxes, rents, &c., usually paid to the 
former sovereign. These belong of right to the conqueror, 
and he may demand and receive their payment to himself. 
They are a part of the spoils of war, and the people of the 
captured province or town can no more pay them to the 
former Government than they can contribute funds or 
military munitions to assist that Government to prosecute 
the war.

§ 5. The municipal laws of a conquered territory, or the 
laws which regulate private rights, continue in force during 
military occupation, except so far as they are suspended or 
changed by the acts of the conqueror. Important changes 
of this kind are seldom made, as the conqueror has no
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interest in interfering with the municipal laws of the 
country which he holds by the temporary rights of military 
occupation. He nevertheless has all the powers of a de 
facto Government, and can, at his pleasure, either change 
the existing laws or make new ones. Such changes, how
ever, are, in general, only of a temporary character, and 
end with the Government which made them. On the 
confirmation of the conquest by a treaty of peace, the 
inhabitants of such territory are, as a general rule, remitted 
to the municipal laws and usages which prevailed among 
them prior to the conquest. Neither the civil nor the 
criminal jurisdiction of the conquering State is considered, 
in international law, as extending over the conquered terri
tory during military occupation. Although the national 
jurisdiction of the conquered power is replaced by that of 
military occupation, it by no means follows that this new 
jurisdiction is the same as that of the conquering State. 
On the contrary, it is usually very different in its character, 
and always distinct in its origin. Hence, the ordinary 
jurisdiction of the conquering State does not extend to 
matters of procedure, whether civil or criminal, originating 
in the occupied territory. In the case of Villasseque, a 
Frenchman, charged with the crime of assassination com
mitted in the territory of Catalonia, Spain, during the 
military occupation by France, in 1811, it was contended 
that, inasmuch as Catalonia was occupied by French troops, 
and the Government administered by French authorities, 
it must be considered as French territory; but the court 
decided, that the occupation by French troops had not 
communicated to the inhabitants of Catalonia the title of 
Frenchmen, nor to their territory the quality of French 
territory; this communication could result only from an act 
of union emanating from the public authority. The same 
view has been taken by the Attorney-General of the United 
States with respect to crimes committed in Mexico during 
the military occupation of that country by the United 
States.

§ 6. How, then, are crimes to be punished which are
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committed in territory occupied by force of arms, but which 
are not of a military character nor provided for in the mili
tary code of the conquering State ? To solve this question it 
will be sufficient to recur to the principles already laid down. 
Although the laws and jurisdiction of the conquering State 
do not extend over such foreign territory, yet the laws of 
war confer upon it ample power to govern such territory, 
and to punish all offences and crimes therein by whomsoever 
committed. The trial and punishment of the guilty parties 
may be left to the ordinary courts and authorities of the 
country, or they may be referred to special tribunals 
organised for that purpose by the government of military 
occupation; and where they are so referred to special 
tribunals, the ordinary jurisdiction is to be considered as 
suspended quoad hoe. It must be remembered that the 
authority of such tribunals has its source, not in the laws 
of the conquering, nor in those of the conquered State, but, 
like any other powers of the government of military occupa
tion, in the laws of war; and, in all cases not provided for 
by the laws actually in force in the conquered territory, 
such tribunals must be governed and guided by the prin
ciples of universal public jurisprudence.

§ 7. When a country has been conquered by British 
arms, it immediately becomes a dominion of the King in 
right of his Crown, and the inhabitants of such conquered 
territory, once received under the King’s protection, become 
his subjects, and are universally to be regarded in that 
light, and not as enemies or aliens. No other act than that 
of conquest is requisite to make the conquered territory a 
dominion of the Crown, and nothing more than the sub
mission to the King’s authority and protection, on the part 
of the inhabitants of such territory, is necessary to make 
them subjects of the King.

§ 8. But a different rule obtains in the United States. 
The President, in the exercise of his constitutional power as 
commander-in-chief of the army, may, when war has been 
declared, seize the enemy’s possessions, and establish a 
government and laws for the territory so seized and
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occupied. Such territory is subject to the sovereignty 
and dominion of the United States as soon as the enemy 
is driven out or submits to their arms. But neither the 
President nor his officers can extend the limits, or enlarge 
the boundaries of the union. This can only be done by 
Congress. The conquered territory is not a part of the 
United States; nor does it cease to be a foreign country, 
or its inhabitants cease to be aliens, in the sense in which 
these words are used in the laws of the United States.
They are to be governed by martial law, as regulated and 
limited by public law.

§ 9. As military occupation produces no effect (except Transfer 

in special cases, and in the application of the severe right property.6 
of war, by imposing military contributions and confiscations) 
upon private property, it follows, as a necessary consequence, 
that the ownership of such property may be changed during 
such occupation, by one belligerent, of the territory of the 
other, precisely the same as though war did not exist. The 
right to alienate is incident to the right of ownership, 
and unless the ownership be restricted or qualified by the 
victor, the right of alienation continues the same during his 
military possession of the territory in which it is situate, as 
it was prior to his taking the possession. The lex loci rei 
sitae governs in everything relating to the tenure, title, and 
transfer of real property; also, the municipal laws of a 
conquered territory continue in force during military occu
pation, except so far as they are suspended or changed by 
the acts of the conqueror.

§ 10. It may be stated, as a general proposition, that the Aiiegi- 

duty of allegiance is reciprocal to the duty of protection, onnha- 
When, therefore, a State is unable to protect a portion of Mtants of 

its territory from the superior force ot an enemy, it loses, territory, 
for the time, its claim to the allegiance of those whom it 
fails to protect, and the inhabitants of the conquered 
territory pass under a temporary or qualified allegiance to 
the conqueror.

§ 11. In ancient times, when a city or district of country 
was conquered, the principal male inhabitants, capable of
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resistance, were put to the sword. This was an exercise of 
the extreme right of war. But, in more civilised times, 
when a place is taken by a belligerent, and the people lay 
down their arms, they are allowed to continue their ordinary 
peaceful occupations, without restraint, but with the tacit 
or implied agreement, that they will oppose no further 
resistance to the power of the conqueror. They are virtually 
prisoners of war on parole. No word of honour has been 
given, but it is implied.

§ 12. The right of insurrection in war, rests upon the 
same principle as the right of revolution against an estab
lished Government. The general duty of obedience to the 
laws, results from the protection they afford to the lives 
and property of the citizens and subjects: but when a civil 
Government fails to afford that protection, and obstinately 
persists in a course injurious to the people, and when the 
probable evils accompanying the change are not greater 
than the blessings to be obtained by it, revolution becomes 
a duty as well as a right. So, also, with respect to the 
military government of occupation established by the 
conqueror; but, it follows that the conqueror may, in 
such a case, resume towards the insurgents the extreme 
rights of war over life and property. The insurgents 
taken in arms, as well as their instigators, may there
fore be put to death, and their property confiscated or 
destroyed.

§ 13. Military occupation suspends the sovereignty and 
dominion of the former owner so long as the conquered 
territory remains in the possession of the conqueror, or in 
that of his allies. The temporary dominion of the latter 
completely excludes, for the time being, the original dominion 
of the former. The vanquished sovereign, therefore, has 
no power, as against the conqueror, to alienate any part of 
his own territory which may be at the time in the possession 
of the latter. If the conquest be completed, or confirmed, 
the title passes to the conqueror precisely as it was when 
the latter first acquired the possession. No other party can 
claim any rights oyer it arising from any conveyance or



MILITARY OCCUPATION. 351

transfer from the vanquished while it was in the conqueror’s 
possession. But, if it be surrendered up to the former 
owner, or recovered by him, such conveyances would become 
valid, for the alienor would not be permitted to deny his own 
act. It is a principle of jurisprudence that the jus in re 
(the possession of) and the jus ad rem (the right to) the 
thing alienated are necessary in the grantor in order to con
stitute a complete title. During military occupation these 
exist together neither in the original owner nor in the 
conqueror. The title conveyed by either is therefore 
imperfect; if, by the former, it is made good by a restoration 
of the conquest; and if, by the latter, it is completed by 
a confirmation of the conquest.

§ 14. We now consider the effect of military occupation Effect of

upon incorporeal things and rights, as debts. They cannot
in themselves be the subject of actual possession ; they are tom on

i-ii i i - mcorpo-not external things on which the conqueror can lay his real

hand. It is, therefore, only by the actual possession ofrights< 
corporeal things to which the incorporeal right attaches 
that the conqueror can be considered as occupying the 
latter; but, if he possess himself of the former, he is con
sidered to be in possession of both. A distinction, however, 
is made between incorporeal rights attached to a corporeal 
thing and those attached to a person. It follows, therefore, 
that when a person to whom certain rights belong is 
captured by an enemy, such capture gives to the captor 
only the corporeal and actual things in the possession of the 
prisoner; the possession of the creditor’s person does not 
give a jus exigendi of his debts. Bat may not debts accrue 
to the conqueror from his possession of the documents 
which contain the legal statement of the obligation of 
the obligor, as promissory notes, mortgages, &c. ? But 
these documents are only evidences of debts, not the debts 
themselves.

§ 15. What is the effect of a military occupation of a Debts due 

State upon debts owing to its Government ? Does such J?BJ]£ced 
conquest of the State carry with it the incorporeal rights govern- 
of the State? As has already been stated, all rights ofment*
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military occupation arise from actual possession, and not 
from constructive conquests; they are de facto, and not 
de jure rights. Hence, by the military possession of a part, 
the conqueror will acquire the same claim to the incorporeal 
rights which attach to that part, as he would, by the 
military occupation of the whole, acquire to those which 
attach to the whole. But if the debts are situated in a 
neutral State, the power of the conqueror does not reach 
them, and he cannot enforce payment. It rests with the 
neutral to decide whether he will, or will not, recognise the 
demand.

§ 16. If the debt, from whomsoever owing, be paid to the 
government of military occupation, and the conquest is 
afterward made complete, no question as to the legality of 
the payment can subsequently arise. But should the 
former sovereign or Government, after a lapse of time, be 
restored, and the debtor receive his discharge, may the 
original creditor demand a second payment ? The burthen 
of proof, in such a case, lies upon the debtor ; and in order 
to render the payment valid, and make it operate as a 
complete discharge of the debt, he must show : 1st, 
that the sum was actually paid, for a receipt, without 
actual payment, is no bar to the demand of the original 
creditor; 2nd, that the debt was actually due at the time 
when it was paid; 3rd, that the payment has not been 
delayed by a mora on the part of the debtor, which had thus 
operated to defeat the claim of the original creditor. If 
the debtor be a citizen of the conquered country, or a 
subject of the conqueror, he must also show: 4th, that the 
payment was compulsory—the effect of a vis major upon 
the debtor—not necessarily extorted by the use of physical 
force, but paid under an order, the disobedience of which 
was threatened with punishment. If the debtor be a neutral 
or stranger, he cannot plead compulsion as a justification of 
his making payment to the conqueror, but he must also show : 
5th, that the constitutional law of the State recognised 
the payment, as made by him, to be valid ; in other words, 
that it was made in good faith, and to the de facto authority
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authorised by the fundamental laws to receive it. It is not 
a necessary condition, but it is a substantive defence 
against the original creditor, that the money has been 
applied to his benefit; as, in the case of a State creditor, 
if the money has been applied to the benefit of the State.
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§ 1. As already remarked, the conqueror’s title to immov
able property taken from the enemy, may be completed in 
various ways, as by a treaty of peace or of cession, by entire 
subjugation and the incorporation with the conquering* 
State, by civil revolution and the consent of the inhabitants, 
or by the mere lapse of time and the inability of the former 
sovereignty to recover its lost possessions. The title to 
conquered territory is made complete by a treaty of peace, 
either by express provisions of cession, or by the implied 
condition of uti possidetis.

§ 2. The conqueror who acquires a province or town from 
the enemy, acquires thereby the same rights which were 
possessed by the State from which it is taken. If it formed 
a constituent part of the hostile State, and was fully and 
completely under its dominion, it passes into the power of 
the conqueror upon the same footing. It is united with the 
new State upon the same terms on which it belonged to 
the old one; that is, with only such political rights as the 
constitution and laws of the new State may see fit to give it.

§ 3. If the hostile nation be subdued and the entire State 
conquered, a question arises as to the manner in which the 
conqueror may treat it without transgressing the just 
bounds established by the rights of conquest. If he simply 
replaces the former sovereign, and, on the submission of 
the people, governs them according to the laws of the 
State, they can have no cause of complaint. Again, if he 
incorporate them with his former States, giving to them 
the rights, privileges, and immunities of his own subjects,
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he does for them all that is due from a humane and equi
table conqueror to his vanquished foes. But if the conquered 
are a fierce, savage, and restless people, he may, according 
to the degree of their indocility, govern them with a tighter ' 
rein, so as to curb their “impetuosity, and to keep them 
under subjection.”

§ 4. When one belligerent acquires military possession Retro- 
of territory belonging to an enemy, the sovereignty and 1^™' f 
dominion of the latter is suspended. If such possession coufirm^- 
be retained till the completion or confirmation of the conquest 
conquest, the temporary dominion thus acquired by the con- '
queror becomes full and complete, plenum dominium et utile. 
Moreover, this confirmation or completion of the conquest 
has, so far as ownership is concerned, a retroactive effect, 
confirming the conqueror’s title from the date of the con
quest, and, therefore, making definitely valid his acts of 
ownership—alienation included—during his military occu
pation.

§ 5. It is a general rule of international law that, on the Transfer 
transfer of territory by complete conquest or cession, the gonalalle- 
allegiance of the inhabitants of the conquered or ceded giance by 
territory is transferred to the new sovereign. Even theoon4uest 
doctrine of perpetual allegiance yields to treaty, and when 
Great Britain cedes by treaty, the inhabitants of the ceded 
territory become aliens. In the absence of express treaty 
stipulations, or legislation by the conqueror, the relations 
between the conquered and the conqueror are determined 
by the law of nations, which establishes the general rule, 
that the allegiance of the conquered is transferred to the 
new sovereign. It was held by the early civilians that such 
transfer of allegiance was absolute and unconditional, unless 
otherwise provided by some treaty stipulation; but the 
rule, as now understood and interpreted, is more liberal and 
just towards the inhabitants of the conquered territory.

§ 6. The rule of public law, with respect to the allegiance The assent 
of the inhabitants of a conquered territory, is, therefore, no Object 
longer to be interpreted as meaning that it is absolutely required, 
and unconditionally acquired by conquest, or transferred



and handed over by treaty, as a thing assignable by 
contract, and without the assent of the subject. On the 
contrary, the express or implied consent of the subject is 
now regarded as essential to a complete new allegiance. 
The ligament which bound him to the former sovereign 
is dissolved by the transfer of the territory, for that 
sovereign can no.longer afford him any protection in that 
territory. But he is still an alien to the new sovereign, and 
owes to him only that kind of allegiance called in law 
local or temporary, and which is due from any alien, while 
resident in a foreign country, for the protection which is 
afforded him by the Government of such country. If the 
inhabitants of the ceded conquered territory choose to leave 
it on its transfer, and to adhere to their former sovereign, 
they have, in general, a right to do so. At the close of the 
Franco-German war, 1870, those natives of Alsace and 
Lorraine who retained their French nationality were forced 
to leave the ceded provinces, but nevertheless were per
mitted by the treaty of Frankfort to keep possession of 
their lands within the conquered territory.

Such as- § 7. If the inhabitants of the ceded territory remain in 
mined6^" terrif°ry a^er transfer, they are deemed to have elected 
domicile, to become subjects, and thus have consented to the transfer 

of their allegiance to the new sovereignty. If they leave, 
sine animo revertendi9 they are deemed to have elected to 
continue aliens to the new sovereignty. The status of the 
inhabitants of the conquered and transferred territory is 
thus determined by their own acts. This rule is the most 
just, reasonable, and convenient, which could be adopted. 
It is reasonable on the part of the conqueror, who is entitled 
to know who become his subjects, and who prefer to con
tinue aliens; it is very convenient for those who wish to 
become the subjects of the new State; and is not unjust 
toward those who determine not to become its subjects. 
According to this rule, domicile, as understood and defined 
in public law, determines the question of transfer of alle
giance, or rather, is the rule of evidence by which that 
question is to be decided.

356 FIRST STEPS IN INTERNATIONAL LAW.



§ 8. This rule of evidence, with respect to the allegiance 
of the inhabitants of ceded conquered territory, may be 
inconvenient to those who do not become subjects of the 
new sovereignty, as it requires them to change their 
domicile; but it is necessary for the protection of the 
rights of those who elect to become subjects of the new 
Government, and especially necessary for determining the 
rights and duties of the Government which acquires their 
allegiance, and is bound to afford them its protection. It 
would not do to leave the status of the inhabitants of the 
acquired territory uncertain and undetermined, and to 
suffer a man’s citizenship to continue an open question, 
subject to be disputed by any person at any time, and to 
change with his own intentions and resolutions, as might 
best suit his convenience or interest. Count Platen Halle- 
mund was prime minister of Hanover at the time of the 
capitulation of its army to Prussia in 1866. Hanover was 
afterwards forcibly annexed to Prussia, but before the 
annexation Count Platen left Hanover in the suite of the 
ex-King, who, by the terms of the capitulation, was allowed 
to choose his own residence, together with a suite of 
attendants. They took up their abode at Vienna; and, 
while there, Count Platen was summoned to appear before 
the Supreme Court in Berlin, on a charge of high treason, 
alleged to have been committed by him abroad “as a royal 
Prussian subject,” after he had ceased to reside in Hanover. 
According to the law of Prussia only a Prussian subject can 
be prosecuted before a Prussian court for an act of high 
treason committed abroad, and it was therefore necessary 
to assume that Count Platen had become a Prussian subject 
in consequence of the annexation of . Hanover by Prussia. 
He pleaded to the jurisdiction of' the court on the ground 
that he had never become a Prussian subject. The court, 
however, overruled the plea, and proceeded against the 
Count in contumaciam, sentencing him to penal servitude 
for fifteen years. It is submitted that the mere fact of 
conquest or forcible annexation does not create the relation 
of sovereign and subject between the conqueror and the
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conquered, but there must be either an express or tacit 
submission for the purpose, and in “ tacit submission ” 
would be included the remaining within the sphere of the 
power of the new dominion and fulfilling the duties of 
subjects; but it must be entirely left to the choice of the 
subjects of the subdued State whether they will acknowledge 
the new sovereign power or not. Consequently they 
are at liberty to emigrate; but if they remain they 
thereby tacitly declare that they enter the new State and 
community.

Its appli- § 9. This modern and more benign construction of the law 
foreign of nations, with respect to the allegiance of the inhabitants 
residents. 0f conquered or ceded territory, avoids all questions of 

the right of the one State to transfer, and of the other to 
claim, the allegiance of subjects of neutral States who are 
naturalised or domiciled in the territory transferred by con
quest or treaty. All are alike aliens to the new sovereignty, 
if they elect to continue so, and all become its subjects, 
if it consents to receive them and they, by remaining in the 
transferred territory, signify their election to become such.

Rule may c 10. The inconveniences to those who do not transfer be varied * # # # . ...
by treaty their allegiance, arising from making the law of domicile 
pal™011 the ru^e evidence by which to determine the consent of 

the conquered, may be avoided by treaty stipulations, or 
by the municipal laws of the conqueror. Provisions are 
sometimes made in treaties for special modes by which 
the inhabitants of ceded territory shall exercise their right 
of election otherwise than by domicile, such as judicial 
declarations and public registrations of intentions. But 
no provisions of this kind were made in the treaties by 
which Louisiana and Florida were acquired; it, therefore, 
became necessary, in deciding questions of citizenship, in 
the absence of any special modes, to resort to the general 
rule of international law.

Right to § 11. It may be laid down as a general rule, that the 
sMpuiider inhabitants of a conquered territory who remain in it, 
new sove- become citizens of the new State. But this general rule 
reignty. mugj. yjei(j the conditions upon which the conquered are
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incorporated into the new State, and to the peculiar 
character of the institutions and municipal laws of the 
conqueror. It could not be expected that the conquering 
State would modify its laws by the mere act of incorpor- * 
ating into it the inhabitants of a conquered territory. The 
inhabitants so incorporated, therefore, may, or may not, 
acquire all the rights of citizens of the new Government 
according to its constitution and laws.

§ 12. The rules of English law on this subiect are, that English 
a country conquered by the British arms becomes a this sub

dominion of the king in the right of his Crown, . . . that3eot 
the conquered inhabitants once received under the king’s 
protection, become subjects, and are to be universally con
sidered in that light, not as enemies or aliens.” Although 
they owe the allegiance of subjects, and are entitled to the 
protection of subjects, it does not follow that they are 
entitled to all the political rights of an Englishman in 
England. They have the rights of British subjects in the 
conquered territory, but not necessarily the political rights 
of British subjects in other farts of the empire. An English
man in the Isle of Man has no privilege distinct from the 
natives. But an Englishman in the Isle of Man has not 
the political rights of an Englishman in England. The 
inhabitants of a conquered territory are therefore British 
subjects, with the local rights of British subjects, but not 
with all the rights of Englishmen in the realm.

§ 13. The Supreme Court of the United States seems to Amerioan 
, . _ . f . . . . . . , decisions,nave based its decisions upon the same general principles.

§ 14. “ The laws of a conquered country,” says Lord Laws of 
Mansfield, “ continue in force until they are altered by the qUered 
conqueror; the absurd exceptions as to pagans, mentioned territory, 
in Calvins ease, shows the universality and antiquity of the 
maxim. For that distinction could not exist before the 
Christian era, and in all probability arose from the mad 
enthusiasm of the crusades.” This may be said of the 
municipal laws of the conquered country, but not of its 
political laws, or the relations of the inhabitants with the 
Government.
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Conquered § 15. A country conquered by British arms becomes a 
under017 dominion of the king, in right of his Crown, and therefore 
Riu^811 necessarily subject to the Parliament of Great Britain ; the 

king, without the concurrence of Parliament, may change 
a part or the whole of the political form of the government 
of a conquered dominion, and alter the old, or introduce 
new laws into the conquered country; but all this must be 
done subordinate to his own authority in Parliament, that 
is, subordinate to legislation. Thus, Ireland received the 
laws of England by the commands of Henry II., John, 
Henry III., Edward I., and the subsequent kings, without 
the interposition of Parliament. The same was said of Wales,. 
Berwick, Gascony, Guienne, Calais, Gibraltar, Minorca, &c. 
So of New York; after its conquest from the Dutch, 
Charles II. changed its constitution and political govern
ment by letters patent. If the king comes to a kingdom 
by conquest, he may change and alter the laws of that 
kingdom; but if he comes to it by title and descent, 
he cannot change the laws of himself without the consent 
of Parliament.

Under the § 16. But the President of the United States can make 
States. no without the concurrence of two-thirds of the

Senate, and his authority over ceded conquered territory,, 
though derived from the law of nations, is subordinate to 
Congress. But, as constitutional commander-in-chief, he 
is authorised to form a civil or military government for the 
conquered territory during the war, and when such territory 
is ceded to the United States, as a conquest, the existing 
government, so established, does not cease as a matter of 
course or as a consequence of the restoration of peace.

How far § 17. We have already remarked, that the conqueror, 
mmtary exercising the powers of a de facto government, may 
tioncon susPen(^ the municipal laws of the conquered territory, and 
tinue after make new ones. Such changes are of two kinds, viz. those 
conquest relate to a suspension of civil rights and civil

remedies, and the substitution of military laws, and military 
courts and proceedings; and those which relate to the intro
duction of new municipal laws, and new legal remedies and
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civil proceedings. There can be no doubt that when the 
war ceases the inhabitants of the ceded conquered territory 
cease to be governed by the code of war. Although the 
government of military occupation may continue, the rules 
of its authority are essentially changed. It no longer 
administers the laws of war, but only those of peace. The 
governed are no longer subject to the severity of the 
military code, but are remitted to their rights, privileges, 
and immunities, under the civil code. Hence, any rules, 
introduced by the government of military occupation during 
the war, which infringe upon the civil rights of the in
habitants, necessarily cease with the war in which they had 
their origin, and from which they derived their force.

§ 18. When a country which has been conquered is ceded To the 
to the conqueror by the treaty of peace, the 'plenum et utile Jh^new 
dominium of the conqueror will be considered as having sove- 
existed from the beginning of the conquest. When it is said reignty' 
that the law political ceases on the conquest, and that the 
law municipal continues till changed by the will of the 
conqueror, it is not meant that these latter laws, proprio 
vigore, remain in force, but that, it is presumed, the new 
political sovereign has adopted and continued them as a 
matter of convenience. They do not derive any force from 
the will of the conquered, for the person capable of having 
and expressing a will—the body politic, or law-making 
power of the conquered—is extinguished by the conquest.

§19. The English courts make a distinction between Distinc- 
ceded or conquered territory, and territory acquired by English 
discovery, or occupancy, and peopled by the discoverer, law be- 
British colonists are considered as carrying with them such conquered 
laws of their sovereign as are beneficial to the colony and and dis~° cov6r©d
applicable to the new condition of the colonists; but penal territory.
laws, inflicting forfeitures and disabilities, laws of tithes, 
bankruptcy, mortmain, and police do not extend to colonies 
not in esse. And laws passed after the settlement of a dis
covered or occupied country do not affect such colony, 
without special provisions to that effect, unless they relate 
to the exercise of the powers of the sovereign with regard
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to foreign relations, navigation, trade, revenue, and shipping. 
But the rule is different with respect to territory acquired 
by cession or conquest, for the municipal laws of such 
territory at the time of its acquisition remain till changed 
by competent authority, and the subjects of the new 
sovereignty who enter such newly-acquired territory do 
not, in general, carry with them the laws of their sovereign; 
but with respect to their rights and relations inter se, they 
are in the same condition as the inhabitants of such terri
tory ; that is, they are governed by the laws and usages of 
the country at the time of the conquest or cession.

§ 20. As the new State merely displaces the former 
sovereignty, and acquires, by cession or complete conquest, 
no claim or title whatever to private property, whether of 
individuals, municipalities, or corporations, and as it assumes 
the duties and obligations of the former sovereign with 
respect to private property within such acquired territory, 
it is consequently bound to recognise and protect all private 
rights in lands, whether they are held under absolute grants 
or inchoate titles; for 'property in land includes every class 
of claim to real estate, from a mere inceptive grant to a 
complete, absolute, and perfect title. A mere equity is 
protected by the law of nations as much as a strictly legal 
title.

§ 21. It not unfrequently happens that much injustice 
and inconvenience will result to the owners of property in a 
ceded or conquered territory, by the transfer of themselves 
and their property from one system of laws to another very 
different from the first, and wholly inadequate to afford 
remedies for a violation of the rights of property. The 
new sovereignty is bound to take the necessary steps to 
clothe equities with a legal title, so as to bring them 
within the scope of legal remedies under its own laws.

§ 22. It follows, from the principles laid down in this and 
the preceding chapters, that complete conquest, by what
ever mode it may be perfected, carries with it all the rights 
of the former Government; or, in other words, the conqueror, 
by the completion of his conquest, becomes, as it were, the
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heir and universal successor of the defunct or extinguished 
State. As his rights are no longer limited to mere occupa
tion, or to what he has taken physically into his possession, 
they extend not only to the corporeal property of the State, 
as real estate and movables, but also to its incorporeal 
property, as debts, &c. And as his imperium has become 
established over the whole State, he is considered, in law, as 
in possession of the things (corpora), and the rights (jura) to 
things which appertain to such imperium, and may use and 
dispose of them as his own. It was on this ground that the 
validity of Alexander’s gift to the Thessalonians was princi
pally sustained. This question is discussed in Wolff v. 
Oxholm (6 M. & S. 92). Jurists have much more difficulty 
in agreeing upon the question of the completion of a con
quest, prior to the restoration of a former sovereign, than 
upon the legal consequences to be deduced from the con
quest when complete ; it is only in case of a restoration that 
any question arises with respect to the right of the con
queror to dispose of either the domains or debts of the 
conquered State. When the allied Powers of Europe over
threw the dynasty of Napoleon, and restored to the countries 
which he had subdued their legitimate sovereigns, no 
general provision was made in the peace of Paris for the 
protection of rights acquired under the de facto rulers; 
nevertheless good sense and the law of nations were generally 
allowed to prevail, and rights and titles so acquired were 
left undisturbed. The only exceptions were confined to one 
or two small German States, and these were considered as 
most discreditable to the petty sovereigns who made them. 
The most noted of these was the Prince of Hesse-Cassel.
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CHAPTER XXXV.

RIGHTS OF POSTLIMINY AND RECAPTURE.

§ 1. The jus postliminii was a fiction of the Roman law by 
which persons, and, in some cases, things, taken by an 
enemy, were restored to their original legal status imme
diately on coming under the power of the nation to which 
they formerly belonged. This general maxim of the Roman 
law, although not in all its details, is engrafted into modern 
international jurisprudence, and is fully recognised as an 
incident to the state of war, and contributes essentially to 
mitigate its calamities.

§ 2. The right of postliminy is founded upon the duty of 
every State to protect the persons and property of its citizens 
against the operations of the enemy. When, therefore, a 
subject who has fallen into the hands of the enemy is rescued 
by his State, he is restored to his former rights and condition 
under his State. So, of the property of a subject recaptured 
from the enemy by his State; it is no more the property of 
the State than it was before it fell into the hands of the 
enemy ; it must, therefore, be restored to its former owner. 
But if, by the well-established rules of public law, the title 
to the captured property has become vested in the enemy captor, 
the former owner cannot claim its restoration from the re
captor, because his original title has been extinguished.

§ 3. Postliminy is considered as taking effect the moment 
that the persons, or property taken on land by an enemy, 
come within their sovereign’s territory, or within places 
under his command. But, in cases of maritime recapture, 
the question of restoration usually involves that of military 
salvage, which must be determined by a court of competent
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jurisdiction. Vessels and goods taken by the enemy as The Flad 
prizes, and recaptured by the belligerent, or his allies, must, °yen' 
therefore,be brought infra prsesidiafa.nd adjudicated precisely 
the same as in case of a prize.

§ 4. The right of postliminy belongs exclusively to a state Right of 
of war, and no longer exists after the conclusion of a treaty f^iny 
of peace. The intervention of peace cures all defects of title belongs

1 JL ftXClll"

to property of every kind, acquired in war, and such title sively to 
cannot be subsequently defeated in favour of the original 
owner, not even in the hands of a neutral possessor, who 
himself becomes an enemy. Such property may be liable 
to capture as booty, or prize of war, the same as any other 
property of that neutral, now an enemy, but it is not affected 
by the right of postliminy. By the principle of uti possi
detis, which applies to every treaty of peace, unless other
wise specially stipulated, all captured property is tacitly 
conceded to the possessor. Nevertheless there are cases 
where, the treaty of peace being silent, and the principle of 
uti possidetis not applicable, it is necessary to resort to the 
jus postliminii, in order to determine the true condition of 
things at the time of the treaty; in other words, whether, 
when the captor ceases to be an enemy, the thing captured 
legally becomes his property, or returns to the former 
owner.

§ 5. It is a rule of international law, that allies in war post
make but one party with the principal. It follows, there- ^ 
fore, that when persons and things belonging to one of the allies, 
allies, which have been taken by the enemy, fall into the 
hands of another ally, they are subject to the rights of 
postliminy, and must be restored to their former condition.
The recapture by an ally is regarded the same as a recapture 
by the principal, and vice versa. So, also, with respect to 
territory, person and things brought within the territory of 
one ally are affected by the rights of postliminy precisely 
the same as if brought within the territory of their own 
sovereign. But, if the ally does not become a co-belligerent, 
and merely furnishes succours, without coming to a rupture 
with the enemy, his dominions are regarded as neutral.
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§ 6. The rights of postliminy, with respect to things, do 
not take effect in neutral countries, because the neutral is 
bound to consider every acquisition made by either party as 
a lawful acquisition, unless the capture itself is an infringe
ment of his own neutral jurisdiction or rights. But with 
respect to persons, it takes effect, not only in the territory 
of the nation to which such persons belong, and in that of 
its allies, but also in a neutral country; so that if a 
belligerent brings his prisoners into a neutral territory he 
loses all control of them. So, if prisoners escape from their 
captors, and reach a neutral territory, they cannot be seized 
in such territory, and consequently are restored to their 
former condition. But it must be remembered, that prisoners 
brought into neutral ports on board a foreign ship of Avar, or 
any prize of hers, are not entitled to the right of postliminy, 
because such vessels in neutral ports have a right of extra
territoriality and such prisoners are not regarded as within 
neutral jurisdiction.

§ 7. By the practice in modern times the title of the 
former owner to all booty is considered as completely divested 
by the captor, by a deductio in locum tutum, or by deductio 
infra prsesidia, or by assignment to a neutral, or by a firm 
possession of the captor of twenty-four hours. Some apply 
the same rule to cases of prize; others require the sentence 
of a competent prize court.

§ 8. Beal property is easily identified, and is not of a 
transitory nature; it is, therefore, considered to be com
pletely within the right of postliminy. Private property, 
by the general modern rule, is exempt from confiscation. 
But there are some exceptions to this rule, and wherever 
private real property has been confiscated by the enemy, 
and again comes into the possession of the nation to which 
the individual owner belongs, it is subject to the right of 
postliminy. We have already stated, that the purchaser of 
any portion of the national domain in the occupation of an 
enemy, previous to the confirmation or consummation of the 
conquest, takes it at the peril of being evicted by the original 
sovereign owner when he is restored to his dominions. But
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if the conquest is legally complete, alienations of the domain 
will not be annulled, even though the former sovereign 
should be restored.

§ 9. Towns, provinces, and territories, which are retaken Upon 
from the conqueror during the war, or which are restored provinces, 
to their former sovereign by the treaty of peace, are entitled 
to the right of postliminy, and the original sovereign owner 
on recovering his dominion over them, is bound to restore 
them to their former state. In other words, he acquires 
no new rights over them, either by the act of recapture or 
of restoration. The conqueror loses the rights which he 
had acquired by force of arms; but those rights are not 
transferred to the former sovereign, who resumes his 
dominion over them precisely the same as though the war 
had never occurred. At the close of the last war between 
France and Prussia, 1871, the following point arose. The 
Prussians had entered into contracts to permit certain 
persons to cut wood in the French public forests, near 
Nancy. Some of these fellings not having been made when 
the treaty of peace was signed, the above persons, who had 
paid the price of their wood in advance to the German 
authorities, claimed that their contracts were still valid 
and obligatory as against France, and that they were at 
liberty to continue their fellings. The French Government 
refused to allow the work to be continued; and it was 
specially declared, with the assent of Germany, on December 
11, 1871, in an additional article to the treaty of peace, 
that France did not recognise the contracts as of legal value 
or binding force, and repudiated all responsibility, pecuniary 
or otherwise, that the above parties might desire to throw 
on her. Of course, if the conquered provinces and places 
are confirmed to the conqueror by the treaty of peace, or 
otherwise, they can claim no right of postliminy.

§ 10. A State is sometimes entirely subjugated and its if a state 
personality extinguished by a compulsory incorporation sub 
into another sovereignty. As the towns, provinces, andjugated. 
territories of which it was composed now become subordi
nate portions of another society, their relations to each
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other and to the new State result from the will of the 
new sovereign. If, by a subsequent revolution, the ex
tinguished State resumes its independence, and again 
becomes a distinct and substantive body, its constituent 
parts may resume their former relations, or assume new 
positions and rights, according to the character of the 
society which is recognised, and the constitution or govern
ment which it adopts. This is a question of local public 
law, rather than of international jurisprudence. But if the 
subjugated State is delivered by the assistance of another, 
the question of postliminy may arise between the restored 
State and its deliverer. There are two cases to be con
sidered : first, where the deliverance is effected by an ally, 
and second, where it is effected by a friendly power unallied. 
In either case, the State so delivered is entitled to the right 
of postliminy. If the deliverance be effected by an ally, 
the duty of restoration is strict and precise, for an ally 
can claim no right of war against its co-ally. If the 
deliverance be effected by a State unallied but not hostile, 
the re-establishment of the rescued nation in its former 
rights is certainly the moral duty of the deliverer. He 
can claim no rights of conquest against the friendly State 
which he rescues from the hands of the conqueror. How 
much stronger, then, is the duty of restoration where the 
deliverance is effected with the concurrence and assistance 
of the subjugated people.

§ 11. It remains to examine the application of postliminy 
to the retaking of prizes, or property captured at sea,—what 
was called in Latin recuperatio, and is known in English 
law as recapture. There is a manifest difficulty in applying 
the right of postliminy to maritime recaptures, on account 
of the uncertainty of the time when the title of the original 
proprietor is completely divested. If all nations had, by 
their municipal laws, adopted the principle, that con
demnation, by a competent court of prize, was necessary, 
in all cases, to effect a change of ownership, the rules of 
postliminy applicable to prizes would be the same in all 
countries; but, as this principle has not been universally
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adopted, there is not, in practice, any well-established rule 
of maritime recapture.

§ 12. Every Power is obliged to conform to the law of Regulated 

nations, relative to postliminy, where the interests of treaty" ^ 
neutrals are concerned, unless otherwise regulated by treaty stipuia- 
stipulations. But such conventions or treaty stipulations 
establish a factitious right, which relates only to the con
tracting parties, and cannot bind others. So, with respect 
to allies, two allies may enter into an agreement by which 
the rights of postliminy may be restricted or extended, 
as between themselves, but such agreement can in no way 
affect the rights of postliminy of the third co-ally, who is 
not a party to it.

§ 13. The established doctrine of English prize law is, Laws of 
that so long as the captured property continues in the Britain 
hands of the enemy the original rights of the British owner 
are kept alive, and rendered capable of resumption on 
payment of salvage when the event of recapture takes 
place. If at the time when a prize ship is retaken it is 
clearly in the possession of a citizen of the enemy’s country, 
the owner has a right to receive his property again, on 
payment of salvage, and this whether there has been a 
sentence of condemnation in the enemy’s court or not. But 
if a sale to a neutral has taken place, that sale, joined to 
the sentence of the enemy’s court, will bar all claim of the 
oiiginal British owner against the neutral for restitution 
on salvage. Restitution upon salvage of British property 
retaken from the enemy appears to have been the constant 
practice in the Admiralty of England; but in order to 
secure this benefit it was formerly necessary that the 
property should be recaptured within twenty-four hours, 
or within certain limitations. By the Naval Prize Act,
1864 (27 & 28 Yict. cap. 25), it is enacted (s. 40) that 
“ where any ship or goods belonging to any of her Majesty’s 
subjects, after being taken as prize by the enemy, is or 
are retaken from the enemy by any of her Majesty’s ships 
of war, the same shall be restored by decree of a prize court 
to the owner, on his paying as prize salvage one-eighth part

2 B
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of the value of the prize, to be decreed and ascertained 
by the court, or such sum not exceeding one-eighth part of 
the estimated value of the prize as may be agreed on between 
the owner and the recaptors, and approved by order of 
the court; provided, that where the recapture is made under 
circumstances of special difficulty or danger, the prize court 
may, if it thinks fit, award to the recaptors as prize salvage 
a larger part than one-eighth part, but not exceeding in 
any case one-fourth part of the value of the prize ; provided 
also, that where a ship being so taken is set forth, or used 

Ceylon. by any 0f her Majesty’s enemies as a ship of war, this 
provision for restitution shall not apply, and the ship shall 
be adjudicated on as in other cases of prize. And (by 
s. 41) “ where a ship belonging to any of her Majesty’s 
subjects, after being taken as prize by the enemy, is retaken 
from the enemy by any of her Majesty’s ships of war, she 
may, with the consent of the recaptors, prosecute her 
voyage, and it shall not be necessary for the recaptors to 
proceed to adjudication till her return to a port of the 
United Kingdom. The master or owner, or his agent, 
may, with the consent of the recaptors, unload and dispose 
of the goods on board the ship before adjudication. In 
case the ship does not, within six months, return to a port 
of the United Kingdom, the recaptors may nevertheless 
institute proceedings against the ship or goods in the High 
Court of Admiralty, and the court may thereupon award 
prize salvage as aforesaid to the recaptors, and may enforce 
payment thereof, either by warrant of arrest against the 
ship, or goods, or by monition and attachment against the 
owner.” It should be observed that a sentence of condemna
tion of a prize court is a sufficient title to a vendee who 
is not a British subject, and entitles a recaptor to con
demnation of the property so far as the above statute does 
not apply and, as to British subjects, revive the jus postli- 
minii of the original owner, on payment of salvage. This 
principle extends to allies and neutrals the benefit of post- 

The Santa liminy until after condemnation, subject to the rule of 
GrUim reciprocity.
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§ 14. The United States, by the Act of June 30, 1864 Laws of 
(eh. 174, s. 29), have enacted “that when any vessel or stata^ 
other property shall have been captured by any force 
hostile to the United States, and shall be recaptured, and 
it shall appear to the court that the same had not been 
condemned as prize before its recapture, by any competent 
authority, the court shall award a meet and competent sum 
as salvage, according to the circumstances of each case.”
The same provisions are made in the British and American 
statutes, with respect to the setting forth as a vessel of war 
prior to the capture. A commission of war is sufficient, 
if there be guns on board; and where the vessel has been 
fitted out as a privateer, after capture, although when 
recaptured she was navigating as a merchant vessel, it is 
conclusive against her, and the title of the former owner is 
considered as for ever extinguished. But the mere fact of 
employment in the military service of the enemy is not a 
sufficient setting forth as a vessel of war. Where a ship was 
originally armed for the slave trade, and, after capture, an 
additional number of men were put on board, but where 
there was no commission of war and no additional arming, 
it was held not to be a setting forth as a vessel of war.

§ 15. It appears that there has been no uniform rule as Quantum 

to the quantum of salvage to be allowed in cases of recapture. salvage 
This is still the case, the rates being different in different tures. 

countries, and even in the same country. A distinction is 
also made in the rate of salvage allowed to a privateer and 
to a Government vessel, the allowance to the former being 
usually much larger than to the latter. Non-commissioned 
vessels are usually allowed the same amount of salvage on 
a recapture as commissioned vessels.

§ 16. Neutral property recaptured from the enemy, if not Recapture 

subject to condemnation by the rules of international law, of neutral 
is not subject to pay salvage to the recaptor. This rule is' 
founded upon the supposition that justice would have been The Gar- 
done if the vessel had been carried into the enemy’s port,lotta' 
and that if injury had been sustained by the act of capture, 
it would have been redressed by the tribunal of the country
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to whose cognisance the case would have been regularly 
submitted.

§ 17. The allotment of salvage, where the recaptured 
property is claimed by subjects of the same State, is 
properly regulated by municipal law; but where it is 
claimed by subjects of allies or alien friends, the allotment 
of military salvage is properly a question of international 
law; so, also, of civil salvage, where the quantum meruit 
is the only rule for apportioning the remuneration. But, 
as already remarked, there being no well-established rule 
of international law universally acknowledged, with respect 
to the legal status of captured property, between the time 
of pernoctation, or twenty-four hours’ possession, and the 
condemnation by a competent court of prize, restitution, 
in case of recapture between these periods, is not regarded 
as a matter of strict right, but, in a measure, one of favour 
and relaxation; and the belligerent recaptor certainly is 
justified in annexing conditions to his liberality. But 
where the restitution is regarded as a positive obligation 
on the part of the recaptor, and as a right which may be 
demanded by the owner of the recaptured property, it 
seems unreasonable and contrary to the principles of 
postliminy, that any heavy salvage should be allowed. 
Where, however, a positive benefit has been conferred, it 
is proper that the recaptor should be rewarded for his risk 
and trouble.

§ 18. There is an obvious distinction between military 
and civil salvage, the former being allowed for rescuing 
vessels or goods from an enemy, and the latter for assistance 
rendered to a vessel or its cargo derelict at sea.

§ 19. Military salvage will not be allowed in any case 
where the property has not been actually rescued from the 
enemy. It is not necessary that the enemy should have 

•actual possession; it is sufficient if the property is com
pletely under his dominion: nor is it necessary that the 
recaptors should have actual possession; it is sufficient if 
the prize be actually rescued from the grasp of the hostile 
captor. Where a hostile ship is captured, and afterwards
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recaptured by the enemy, and again recaptured from the 
enemy, the original captors are entitled to restitution on 
paying salvage, but the last captors are entitled to the 
whole rights of prize, for by the first recapture the right 
of the original captors is entirely divested. Where the 
original captors have abandoned their prize, and it is subse
quently captured by other parties, the latter are solely 
entitled to the property.

§ 20. If the original capture was unlawful, the recaptor, if original 
says Emerigon, acquires no property in the recapture, lawful*6 
Thus, the French bark “Victoire,” chased by an English 
privateer, took refuge under the castle of the island of 
Majorca, and was taken by the privateer while at anchor 
within pistol-shot of the castle. Some days after, the bark 
was recaptured by another French vessel. The original 
capture was held to have been unlawful and void, for 
having been made in neutral territory, and, consequently, 
in violation of the law of nations.

§ 21. The recapture of a ransom bill is neither the vessel in case of 
ransomed nor the ransom itself; the bill is valueless. Butransom- 
if the ransom bill was accompanied by a bill of exchange 
drawn by the master of the ransomed vessel, and this bill 
has been negotiated in good faith to the order of a third 
party for value received, it is to be paid by the owners of 
the ransomed vessel.

§ 22. It being the duty of the master and crew of a a vessel 

captured vessel to retake her, when possible, they cannot ^ed by 
claim her by the right of recovery when so retaken. By her master 

throwing off the yoke of the captor, they have merelyan crew’ 
rendered themselves masters of their own vessel, and 
re-entered upon their former rights, but have acquired no 
new rights of property in the recovered vessel or cargo.
But, in the “Two Friends” (1 Bob. 271), decided in the 
British Court of Admiralty, large salvage was decreed 
for such recapture. The circumstances, however, were 
somewhat peculiar, and perhaps form an exception to the 
general rule.

§ 23. Captures by pirates being unlawful, no title can
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properly rest either in the captors or their vendees, and, 
in case of recapture, the original owner is, on principle, 
entitled to complete restitution. The same rule applied 
to the Barbary States, when they were piratical. On 
account of the risk incurred and benefit conferred, the 
courts have usually allowed a pretty large salvage to 
recaptors from pirates where such salvage is not regulated 
by municipal law. Some States have left this matter of 
salvage for rescue from pirates discretionary with the courts, 
while others have regulated it by law.

§ 24. The rules of joint capture, given in Chapter XXXI., 
are equally applicable to joint recapture. Where an 
island was taken by a joint naval and military force, the 
ships recaptured were held liable to be adjudged under the 
Prize Act, and to be condemned to the captors, or to be 
restored on payment of salvage, as the case might be. 
Moreover, a land force may be entitled to sustain a claim 
of salvage for recapture of vessels in a maritime port, 
without the co-operation of a naval force, where the 
recapture is a necessary and immediate result of a military 
operation directed to the capture of the place within whose 
port the property is lying. Thus, where the delivery of 
captured English vessels resulted from the reoccupation 
of Oporto by the allied army under the Duke of Wellington, 
which was effected by military operations and a battle 
fought in the neighbourhood for that object, the army was 
held to be entitled to salvage.

§ 25. But a distinction is made where vessels of the same 
country are recaptured in native ports by a native army 
alone, or with the co-operation of allied forces. Thus, in 
the case of Oporto, although salvage was due for the 
recapture of English vessels in that port, none could be 
allowed for the Portuguese vessels recaptured at the same 
time.



APPENDIX.

DIGEST OF SOME OF THE MORE IMPORTANT 
CASES.

1. The Cherokee Nation v. The State of Georgia (5 Peters, 1), 1829.
The State of Georgia in 1828-9 passed two Statutes which affected the P. 32 

territory of the Cherokee Indians, which had been assured to the latter 
by treaties of the United States. But a Bill filed to restrain the State of 
Georgia from giving effect to these Statutes was dismissed by the Supreme 
Court, on the ground that the Court had no jurisdiction, as the Cherokee 
Indians were neither a “ foreign State ” or a “ State of the Union,” but rather 
resembled a ward under the protection of a guardian.

2. Case of Martin Koszta (Halleck, vol. i. 109), 1853.

Koszta, a Hungarian banished from the Austrian dominions for political P. 42. 
offences, had acquired a domicile and taken the preliminary steps to naturali
sation in the United States. While thus partly clothed with the national 
character of the United States, his business called him to the Turkish port 
of Smyrna, where, whilst holding a travelling pass from the United States 
Consul, he was seized by Austrian agents and confined in an Austrian vessel 
of war, the “ Husza,” preparatory to transportation to the Austrian port of 
Trieste. The Turkish authorities not only disavowed this act of Austrian 
officials, but protested against their conduct as in violation of Turkish 
sovereignty. Under these circumstances, the captain of the United States 
vessel of war, the “ St. Louis,” demanded and enforced Koszta’s release from 
the Austrian vessel. Austria not only demanded a disavowal by the United 
States of the acts of the American agents, and satisfaction for what she 
deemed an offence to her own flag, but also sent a circular to other European 
Courts, complaining of the rescue of Koszta as a violation of international 
law. In the end Koszta was brought back to the United States, with the 
reservation of the right to Austria to proceed against him if he should return 
to Turkey.

3. Case of Simon Tousig (Halleck, vol. i. Ill), 1854.

In 1854 Mr. Marcy (United States) wrote to Mr. Jackson, Charge d’Affair* s p. 42. 
at Vienna, representing one Simon Tousig, who had been arrested by the 
Austrian Government for acts he had committed in violation of the Austrian 
laws while an Austrian subject: “ I have carefully examined your despatches
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relating to the case of Simon Tousig, and regret to find that it is one which 
will not authorise a more effective interference than that which you have 
already made in his behalf. It is true he left his country with a passport 
issued from this Department, but, as he was neither a native-born nor 
naturalised citizen, he was not entitled to it. It is only to citizens that 
passports are issued. Assuming all that could possibly belong to Tousig’s 
case—that he had a domicile here and was actually clothed with the 
nationality of the United States—there is a feature in it which distinguishes 
it from that of Koszta. Tousig voluntarily returned to Austria, and placed 
himself within the reach of her municipal laws. He went by his free act 
under their jurisdiction, and thereby subjected himself to them.”

4. Beg. v. Keyn (L. R. 2 Exch. Div. 63), 1876.

Keyn was master of the “ Franconia,” a German vessel which, through 
his negligence, collided with an English vessel, about two miles from the 
coast of Dover, and caused several persons on the latter vessel to be drowned. 
Having put into an English port he was arrested for manslaughter. Held, 
by the Court of Crown Cases Reserved, that the Admiralty jurisdiction never 
prevailed within or without three miles from the English Coast over offences 
by foreigners in foreign ships—piracy excepted,—and that he could not be 
punished.

5. Forbes v. Cochrane (2 B. & C. 448), 1824.

During the war between Great Britain and the United States, Forbes, a 
British merchant, resided in East Florida under Spanish jurisdiction, and 
where slavery was recognised by law. The British admiral proclaimed that 
slaves would be received on board British warships. Slaves escaped to such 
ships from the United States, but also from East Florida. The ships were 
not within the waters of East Florida, and the commanders refused to deliver 
to Forbes his slaves who had escaped. Held by the English Court, that 
there was no cause of action, an English ship of war being in law part of 
the soil of England.

6. In re Castioni (L. R. 1891, 1 Q.B.D. 149), 1890.

A political disturbance took place at Bellinzona in Switzerland, the 
insurgents among whom was Castioni, brolqs into the municipal buildings, 
and in the scuffle Castioni shot at and killed a municipal Councillor named 
Rossi, whom he had not previously known, and against whom he had no 
private malice. A provisional Government was formed by the insurgents. 
Castioni escaped to England, on the insurrection being subdued. The 
English Court held that crimes become political when incidental to and 
forming part of political disturbances, and therefore Castioni could not be 
extradited under the Act of 1870.

7. “ Le Louis ” (2 Dods. 210), 1817.

An English colonial warship captured the “ Le Louis ” (French ship), in 
time of peace, on suspicion of being engaged in the slave-trade, and which 
latter, being taken to Sierra Leone, was there condemned as slave-trading 
against French law. On appeal, the Court of Admiralty released the “ Le 
Louis,” on the ground that the slave-trade, not being illegal by the law of
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nations, and not being piracy, the colonial warship had no right to visit 
and search her, nor had the Court of Sierra Leone power to condemn her.

8. Madrazo v. Wittes (3 B. & A. 353), 1820.

A foreigner (Spaniard) who is not prohibited from carrying on the slave- P. 90. 
trade by the laws of his own country, may, in a British court of justice, 
recover damages sustained by him in respect of the wrongful seizure, by a 
British subject on the high seas, of a cargo of slaves on board of a ship then 
employed by him in carrying on the African slave-trade.

9. “ La Jeune Eugenie ” (2 Mason, 409), 1822.

The Circuit Court of the United States decided that if a foreign claimant p. 90. 
of a vessel seized for being engaged in the slave-trade sets up a title derived 
from American owners, he must give affirmative evidence that the case has 
no admixture of American property; that the African slave-trade, abstractly 
considered, is inconsistent with the law of nations, and a claim founded 
upon it may be repelled in any Court where it is asserted, unless the trade 
be legalised by the nation to which the claimant belongs. But this case is 
overruled by the “ Antelope,” which see, infra.

10. The “ Antelope ” (10 Wheat. 66), 1825.

During the Spanish-American War of Independence, one of the revolted p. 90. 
colonies of Spain fitted out a privateer which captured the “ Antelope,” a 
Spanish vessel, and from which she took some Spanish slaves. The privateer 
was taken by a cutter of the United States and brought into Savannah, where 
she was condemned and the slaves handed to the Spanish consul. Held, by 
the Supreme Court of the United States, that the slave-trade being neither 
against the law of nations, nor piracy, the Court of Savannah had no power, 
in time of peace, to condemn the vessel, nor to execute the penal law of 
another country (Spain).

11. New Chili Gold Mining Company v. Blanco (4 Times L. R. 346),
1888.

General Blanco, formerly President of the State of Venezuela, and then P. 124. 
its plenipotentiary to France, was served with the process of the English 
High Court while at Paris, where he was an accredited minister and actually 
resident. The action was brought by the New Chili Gold Mining Company 
against General Blanco and another person for slander of the Company’s title 
to a certain concession, and for conspiracy formed in England to dispose of the 
concession to other parties; the other defendant resided in England, and had 
been regularly served. Blanco applied to the English Court to have the 
process set aside, on the ground that he was then accredited at Paris as pleni
potentiary from the State of Venezuela. The Court held, incidentally, that 
the privilege of ambassadors ought not to be extended by England beyond 
ambassadors in England, and it should be very loth to hold that the same 
privilege was to be extended by English Courts to ambassadors in a foreign 
country, who could be sufficiently protected by the laws of that foreign 
country. However, the matter was disposed of on another point. ’
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12. Lesley, Bishop of Boss (Wicquefort “On Ambassadors.” 
bk. i. ch. 27), 1571.

P. 124. During the reign of Elizabeth, Lesley, Bishop of Ross, was engaged in
certain enterprises for the relief of the imprisoned Mary, Queen of Scots. 
He was imprisoned by the English Government. He claimed privilege as 
ambassador of Queen Mary, but the English advisers of the Grown were of 
opinion that, if an ambassador raises rebellion against the sovereign to whom 
he is accredited he is liable to punishment. The opinion of the advisers 
(five civilians) at first was considered as decisive against the bishop, but he 
replied with firmness that he had entered England under a safe-conduct, 
and with the full privileges of an ambassador. Lord Burleigh said that no 
privilege could protect an ambassador offending against the public majesty 
of the prince in whose court he was resident, and that such conduct rendered 
him liable to a penal action. But the bishop still insisted upon the privileges 
of an ambassador, and observed that they had never been violated via juris 
sed via facti. He was detained for some time in prison, and then banished 
from the country.

13. Gyllenburg's Case (Mahon’s “England,” vol. i. 388), 1717.

P. 124. This was the case of the seizure of the papers of the Swedish minister in
London, Count Gyllenburg, who was placed under guard, in 1717, on 
occasion of a conspiracy against George I. in favour of the Pretender, which 
contemplated the invasion of England by 12,000 Swedish troops under 
Charles XII. The publication of the papers confirmed all the charges, and 
on Stanhope’s addressing a circular to the foreign ministers, they none of 
them expressed any resentment except the Marquis de Monteleon, Spanish 
ambassador, whose Government was also supposed to be implicated. The 
British resident, Jackson, at Stockholm, was arrested as a matter of reprisal, 
but the Regent of France, interposing his good offices, and giving an 
assurance in the name of Charles that he had never any intention of 
disturbing the tranquillity of Great Britain, Gyllenburg was exchanged for 
Jackson, and returned home.

14. Viveash v. Becker (3 M. & S. 284), 1814.

P 137 Becker, a merchant in London, was arrested for debt there. An applica
tion to the Court was made for his release, on the ground that he had been 
appointed consul for England to the Duchy of Oldenburg. The Court held 
that a consul was not a public minister, nor did he come within the statute 
of Queen Anne, but that he merely had a limited privilege, such as a safe- 
conduct. Application for his release refused.

15. The “Indian Chief” (3 Rob. 12), 1800.

P. 152. This vessel sailed from London to Madeira, and thence to India and 
Batavia. On the return journey the vessel was arrested at Cowes, on the 
ground that, being the property of a British subject, she was trading with 
the enemy, England then being at war with Holland. Johnson, the owner of 
the vessel, had been born in the United States before the War of Independence, 
and had resided in England till 1797; but in that year he returned to the
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United States. Held, by the English Court of Admiralty, that Johnson’s 
character as a British merchant being founded on residence only, he was to 
be considered an American citizen as soon as he turned his back on this 
country.

16. The “ Portland ” (3 Rob. 41), 1800.

During war between Great Britain and France, a German had a house of p. 155. 
business at Ostend (in enemy territory) and one at Hamburg. The cargo 
on board tlie “ Portland ” was seized by an English ship, on the ground that 
the German was an enemy subject; but this cargo being quite unconnected 
with the Ostend business, the Court held that the trades were unconnected ; 
there was a neutral residence, and the destination of the vessel was neutral.
There could not be an enemy character of necessity in the Hamburg house.
Cargo released.

17. The United States v. Smith (5 Wheat. 153), 1820.

The Government of Buenos Ayres, at war with Spain, commissioned a p. igo. 
privateer. The crew mutinied and proceeded on a cruise, with another 
vessel which they had captured, and robbed a Spanish vessel. The Supreme 
Court held that all jurists concurred in holding robbery on the high seas to 
be piracy against the law of nations, and the crew were punished for piracy 
as defined by the Act of Congress.

18. The “ Virginius ” (Halleck, vol. i. 449), 1873.

An insurrection having broken out on the south-east of Spain, the in- p# 100. 
surgents seized some Spanish vessels of war at Carthagena. The Spanish 
Government proclaimed the insurgents to be pirates; but Great Britain, 
France, and Germany directed their vessels of wav to assume no criminal 
jurisdiction over the insurgents, the so-called piracy being considered to be 
of a political character. In the same year the “Virginius,” bearing the 
flag of the United States, was captured by a Spanish war-steamer on waters 
claimed by the Spanish authorities to be territorial, and was brought to 
Cuba with her crew and passengers, where fifty-three of the same were put 
to death, including subjects of Great Britain and of the United States ; the 
charge being piracy, and connection with certain Cuban insurgents. She 
had been registered in 1870, at New York, as an American vessel, but, leaving 
that port shortly afterwards, had not been again within the jurisdiction 
of the United States. That Government required the restoration of the 
“Virginius,” and the surrender of the survivors of her passengers and 
crew, and a due reparation to the flag, and the punishment of the authorities 
who had been guilty of the violence. The Spanish Government recognised 
the justice of this demand. No state of war existed, conferring upon a 
maritime Power the right to molest and detain upon the high seas a 
documented vessel; and it could not be pretended that the “ Virginius ” 
had placed herself without the pale of all law by acts of piracy against the 
human race, although she was doubtless about to aid in an insurrection; 
but she had not, when captured, committed any overt act of revolt, and had 
been guilty of no violence.
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P. 160. In 1877 the crew of a Peruvian ship-of-war, the “ Huascar,” auchored in 
the Bay of Callao, revolted, and declared in favour of Don Nicolas Pierola. 
The captain and most of the officers were on shore at the time, and those 
who remained on board headed the mutiny. The vessel was immediately 
got under way without any attempt apparently being made to detain her 
by the other men-of-war anchored near her, and she eventually got clear of 
the bay, and proceeded towards the south. Two days afterwards the Presi
dent of the Republic issued a decree declaring that the Republic was not 
responsible for the acts of the rebels, and offering a recompense for the 
capture of the vessel. Meanwhile the “ Huascar ” stopped and boarded two 
British steamers; she also stopped a third British steamer, and took out of 
her by force Colonels Varela and Espinosa, two Government officials, who 
were passengers, and who were going to Iquique on the Government service. 
Finally, Rear-Admiral de Horsey, the British Commander-in-Chief, received 
a telegram from Her Majesty’s Consul at Arica, informing him that the 
“Huascar” had taken seven lighters of coal from an English vessel, with
out making any arrangements as to payment. Under these circumstances 
the admiral considered it his duty, in view of the Peruvian Government 
decree declaring that the Republic was not responsible for the actions of that 
vessel, to seize the “ Huascar.” This vessel having refused to surrender, the 
admiral engaged her in Peruvian waters, and sent a torpedo expedition to 
blow her up. The vessel escaped from him, and surrendered to the Peruvian 
Government. This Government complained to the British Government of 
the conduct of the admiral, alleging that the “ Huascar ” did not, on account 
of having refused to recognise the authority of the Government of Peru, cease 
to belong to Peru; and that, although the decree was issued to bring about 
the apprehension of the “ Huascar,” foreign ships of war were not thereby 
entitled to attack her, not only because international law prohibited mixing 
in the internal affairs of other States, but also because the reward offered by 
the decree could not refer to the commanders of such ships without offending 
their dignity. On the question being brought before the House of Commons, 
the attorney-general expressed his opinion that the “ Huascar ” was not a 
belligerent, but a rover committing depredations, which made her an enemy 
of her Britannic Majesty ; therefore it could not be disputed that the admiral 
could attack her. If she were a belligerent, or the vessel of a belligerent 
Power, to which the representative of the British Government was under an 
obligation to extend belligerent rights, the proceedings of the admiral might 
be open to censure. But to make out that she was a vessel belonging to a 
belligerent Power there must be a rebellion, and the rebels must have 
established something like a Government, to do certain acts upon the high 
seas against neutral ships. In strictuess, the crew of the “ Huascar ” were 
pirates, and might have been treated as such.

20. The “ Boedes Lust ” (5 Rob. 233), 1804.

P. 173. Great Britain laid an embargo on all Dutch property, and the above ship 
was seized. The following month war was declared between Great Britain 
and Holland. Persons at Demarara, a Dutch settlement, claimed the pro
perty, on the ground that they were not enemies at time of seizure. Before 
the end of the war, Demerara had again become under British control.

19. The “Huascar” (Halleck, vol. i. 447), 1877.
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Sir W. Scott held that war had a retroactive effect, but the subsequent 
possession of Demerara by Great Britain would not efface the hostile 
character. Property condemned.

21. Griswold v. Waddington (15 Johnson B. 57), 1818.
Two partners named Waddington resided, the one in New York and the P. 186. 

other in London. Griswold endeavoured to recover a balance of accounts 
from the Waddingtons in respect of transactions which had arisen during 
the war between Great Britain and the United States. The American Court 
held that the war had of itself worked a dissolution of partnership between 
the British and American citizens, and therefore Griswold could not claim 
against the Waddington who resided in London.

22. Wolff v. Oxholm (6 M. & S. 92), 1817. ■
Oxholm, a Dane residing in Denmark, was indebted to Wolff, a British P. 191. 

subject. War broke out in 1807 between Great Britain and Denmark. The 
latter Government published an Ordinance that all debts due to British 
subjects were sequestrated, and were to be paid to the Danish Government.
Oxholm paid accordingly. At the close of the war, Wolff took proceedings 
in England against Oxholm for the money, and succeeded; the Court holding 
that the Danish Ordinance was a violation of International Law, and was no 
defence to the defendant.

23. Ricord v. Bettenham (3 Burr. 1734), 1765.
During war between Great Britain and France an English vessel was P. 32 and 

captured by a French privateer. The Englishman gave a ransom bill to 218. 
the Frenchman, and the English vessel was released. Afterwards the 
Frenchman sued in the English Court for his money due on the ransom bill.
It was argued by the defence that the contract being made between enemies 
was void; but the Court gave judgment for the plaintiff, holding that such 
contracts are valid among other nations.

24. Banda and Kirwee Booty (1 L. B. Adm. & Ecc. 109), 1866.
This case arose out of the Indian Mutiny. The judgment laid down p 234. 

several rules, among them that the Court of Admiralty had no jurisdiction 
with respect to booty—property captured on land by land forces exclusively 
—until the passing of the 3 & 4 Yict. c. 65, the twenty-second section of 
which, enacting that the Court “ shall proceed as in cases of prize of war,” 
must be understood to mean, not that in all respects the distribution of 
booty should be assimilated to that of prize, but merely that the ordinary 
course of proceeding in prize should be adopted. No person will be entitled 
to share in booty on the sole ground of meritorious service, unless his claim 
is supported on the principle of joint capture ; nor will the Court relax the 
principles of joint capture on the ground that part of the property captured 
was not strictly booty, or that the sum was of unusual magnitude. All prize 
belongs absolutely to the Crown, which for the (then) last one hundred and 
fifty years had been in the habit of granting it to the “ takers,” who are of 
two classes : actual captors, and joint or constructive captors. Joint captors
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are those who have assisted, or are taken to have assisted, the actual captors 
by conveying encouragement to them or intimidation to the enemy. The 
union of the joint captor with the actual captor under the command of the same 
officer alone constitutes the bond of association which the law recognises 
as a title to joint sharing. Community of enterprise does not constitute 
association, and is equally insufficient as a ground for joint sharing, if 
the bond of union, though originally well constituted, has ceased to be in 
force at the time of the capture. Such co-operation as will confer a title 
to a joint share of prize is also strictly limited to encouragement to the 
friend, or intimidation to the enemy. The distinctions between captures on 
land and captures at sea tend to show that, in considering joint capture 
of booty, a wider application than is recognised in prize cases must be 
allowed to the term “co-operation;” concerted action on a vaster scale than 
is feasible at sea being indispensable to a campaign. The rule of sight, 
too, which prevails at sea, is inapplicable on land. The general rule for 
the distribution of booty, to be adhered to as far as possible, in accordance 
with naval prize decisions, is the rule of actual capture. In the case of an 
army consisting of several divisions, the line of distribution, in analogy to 
the rule of the naval service, and in conformity to military usage, will be 
drawn between division and division; that division to be regarded as the 
actual captor, any portion of which has captured the prize. The association 
entitling to joint sharing must be military and not political, and must be 
under the immediate command of the same commander. The co-operation 
which is necessary as a title to joint sharing, is a co-operation directly 
tending to produce the capture in question. What tends to produce the 
capture cannot be once for all defined, but strict limits must be observed of 
time, place, and relation. Services rendered at a great distance from the 
place of capture, acts done long before the capture was contemplated, even 
though they affect the whole scene of operations, cannot be deemed such 
co-operation as will give a title to share in booty. Indirect services will be 
insufficient. The acts of co-operation must precede the capture, and not 
succeed it. The cutting off the enemy after the capture may be very 
meritorious, but it is not an act contributing to the capture. There is no 
distinction between the part of the division actually engaged and another 
part which is left on the line of march to protect communications. To 
entitle the commander-in-chief to share in booty, he must himself be in the 
field ; but “ to be in the field,” it is not necessary that he should be actually 
present with the division that makes the capture; being in the field with 
one division, he is in the field with all. But, if troops have been placed 
under the independent command of another, the commander-in-chief, though 
actually in the field, does not share in booty taken by those troops. 
Probabilities, however, are against such independent command. No distinc
tion should be made in the right of the general and personal staff to share 
in booty ; in principle, the right of both stands or falls with that of the 
commander-in-chief: therefore, all his staff who are in the field with him 
are entitled to share.

25. Darby v. Erstern (2 Dali. 34), 1782.
P. 244, During the war between Great Britain and the United States, a neutral 

vessel, carrying a cargo of British goods, cleared from London ostensibly for
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Ostend. She subsequently sailed for Dominica, an island which had capitu
lated to the United States, and who prohibited commerce between Great 
Britain and that island. She was captured by a cruiser of the United States, 
und condemned for carrying on a forbidden trade, the Court deciding that 
the rights of neutrality had been violated, although the cargo would not 
have been condemned merely for being the property of an enemy.

26. The “Hoop ” (1 Rob. 196), 1799.
Several merchants in North Britain had, long prior to the hostilities P. 248. 

between Great Britaia and Holland, traded extensively with the latter 
country, importing various articles from Holland. They had obtained 
Orders in Council permitting them to continue their trade after the irruption 
of the French into Holland. They were informed by the Commissioners of 
Customs that no further licence was necessary, and that all goods brought 
from the United Provinces would in future be entered without one, by virtue 
of 35 Geo. 3, cc. 15 & 80. But Sir William Scott held that this Act did not 
apply, that the merchants had traded with the enemy without the king’s 
licence, and that all property taken in such a trade is confiscable as prize to 
.the captor.

27. The u Twee Gebroeders ” (3 Rob. 162), 1800.
During war between Great Britain and Holland boats were sent out p. 255. 

from “ L’Espiegle,” a British ship, which was itself lying in the Eastern 
Eems, within the protection of the neutral territory of Prussia, to capture 
the vessel called “ The Twee Gebroeders,” with three others, which were all 
lying a little way out at sea. A claim was given in against the captors by 
the Prussian consul, in consequence of the violation of his country’s neutrality.
In that case Sir W. Scott observed, “ It is said, that the ship was, in all 
respects, observant of the peace of the neutral territory; that nothing was 
done by her which could affect the right of territory, or from which any 
inconvenience could arise to the country, within whose limits she was lying; 
inasmuch as the hostile force which she employed, was applied to the 
captured vessel lying out of the territory. But that is a doctrine that goes 
a great deal too far; I am of opinion, that no use of a neutral territory for 
the purposes of war is to be permitted. I do not say remote uses, such as 
procuring provisions and refreshments, and acts of that nature, which the 
law of nations universally tolerates.”

28. The “ Salvador ” (L. R. 3 P. C. 218), 1870.
This vessel having been proceeded against in the Vice-Admiralty Court of p. 258. 

the Bahama Islands for breach of sect. 7 of the old Foreign Enlistment Act 
(59 Geo. 3, c. 69), was ordered to be restored, that Court not being satisfied 
that the vessel was engaged, within the meaning of that section, in aiding 
parties in insurrection against a foreign Government (Cuba), as such parties 
did not assume to exercise the powers of Government over any portion of the 
territory of such Government. This decision was overruled by the Privy 
Council, on the ground that it was established that there was an insurrection 
in the island of Cuba ; that there were insurgents who had formed themselves
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into a body of people who formed part of the province or people of Cuba, acting' 
together and undertaking and conducting hostilities; that the vessel was em
ployed as a transport or store-ship in connection with, and in the service of, 
this body of insurgents; and that the Judge of the Vice-Admiral ty Court was 
mistaken in holding that it was necessary that the person or persons aided 
must be exercising or assuming to exercise the powers of Government.

29. The “ Santissima Trinidad ” (7 Wheat. 284), 1822.
P. 263. The Foreign Enlistment Act of the United States, passed in 1817, came 

into notice in this case. A libel was filed by the Consul of Spain in the Dis
trict Court of Virginia, against part of the cargoes of two Spanish ships, the 
“ Santissima Trinidad,” and the “ St. Ander,” alleged to have been unlawfully 
and piratically taken out of those vessels on the high seas, by a squadron con
sisting of armed vessels, the “ Independencia del Sucl,” and the “ Altravida,” 
manned and commanded by persons assuming themselves to be citizens of the 
so-called United Provinces of Rio de la Plata; three reasons were assigned 
for the restitution, two of them being that the capturing vessels were owned 
in the United States, and were originally equipped, fitted out, armed and 
manned in the United States, contrary to the above Act, and that their force 
and armament had been illegally augmented within the United States. The 
Court found that there was no pretence for saying that the original outfit on 
the voyage was illegal, or that a capture made after the sale was for that 
cause alone illegal. It had never been held that an augmentation of force or 
illegal outfit affected any captures made after the original cruise was termi
nated. By analogy to other cases of violation of public law the offence might 
well be deemed to be deposited at the termination of the voyage, and not to 
affect future transactions. But as to captures made during the same cruise, 
the doctrine of that Court had long established that such illegal augmentation 
was a violation of the law of nations as well as of the municipal laws of the 
United States, and, as a violation of their neutrality, by analogy to other cases, 
it infected the captures subsequently made with the character of torts, and 
justified and required a restitution to the parties who had been injured by 
such misconduct. Restitution decreed accordingly.

30. The “ Gauntlet ” (L. R. 4 P. C. 184), 1870.
P. 265. A French ship of war, captured in the English Channel, a Prussian ship as

prize of war. A prize crew, under a French naval officer, was put on board. 
The prize ship, being driven by stress of weather into the Downs, anchored 
within British waters, and, after lying there two days, the French consul at 
Dover engaged an English steam-tug, then lying in the Downs, to tow the 
captured ship from British waters to a port of the captors, and under such 
agreement the tug towed the prize to Dunkirk Roads. The Privy Council, 
reversing the Judge of Admiralty, held that the engagement by the owners 
of the tug for the express purpose of towing the detached prize crew, its 
prisoners, and prize vessel safely into French waters, where they would be 
taken charge of by the French authorities and the prize crew set free, was 
despatching a ship within sect. 8 of the Foreign Enlistment Act, 1870, for the 
purpose of taking part in the naval service of a belligerent, and condemned 
the tug as a forfeiture to the Crown.
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This case arose out of the blockade of Amsterdam. Sir William Scott de- P. 273. 
cided that a blockade need not be violated if a neutral carry on commerce ' 
with it by means of inland communication. The goods had been ordered 
from Amsterdam by America. Actual shipment could not be made at 
Amsterdam, which was under blockade; the goods were therefore taken by 
land carriage or inland navigation to Rotterdam, whence the shipment was 
made to America.

32. The “ Mercurius ” (1 Rob. 80), 1798.

This was a ship taken on a voyage from Baltimore to Amsterdam: she was p. 274 
claimed for a merchant of Hamburgh, and the cargo as the property of a ’ *
citizen of the United States. Amsterdam was said to have been in a state 
of blockade; and it was contended that the ship and cargo were liable to 
confiscation for attempting to enter a blockaded port. The Court held that a 
warning to the master on the spot by the officer who boarded her as she ap
proached the Texel was sufficient, without a public declaration; nevertheless, 
she had proceeded to Amsterdam. Violation of blockade by the master 
affects the ship but not the cargo, unless the property of the same owner, or 
unless the owner of the cargo is cognisant of the intended violation. ’

31. The “ Ocean ” (3 Rob. 297), 1801. ‘

33. The “ Betsey ” (1 Rob. 93), 1798.

This was a case of a ship and cargo taken by the English at the capture of P. 274. 
Guadaloupe, in 1774, and retaken, together with that island, by the French * 
in June following. The ship was claimed for one Patterson, of Baltimore, 
and the cargo as American property. The captors, being served with a 
monition to proceed to adjudication, appeared under protest; and the cause 
came on upon the question, whether the claimants were entitled to demand 
of the first British captors restitution in value for the property which had 
then passed from them to the French recaptors. The first seizure was defended 
on a suggestion that the “ Betsey” had broken the blockade at Guadaloupe.
The Court held that a declaration of blockade by a commander without an 
actual investment, as in this case, will not constitute blockade, and that so 
far it was a case for restitution. As to the further question, whether the 
original captors were exonerated from their responsibility to the American 
claimants, the Court held that the original captors were exempt on the 
ground of a bournfidei possession; irregularities, to bind a former captor a 
bouse fidei possessor, must be such as produce irreparable loss, or justly 
prevent restitution from the recaptors. Captors discharged from further 
proceedings.

34. The “ Columbia ” (1 Rob. 154), 1799.

An American ship was ordered by the agents of its owners in Europe to P. 276. 
proceed to a blockaded port, Amsterdam, if the wind was such as to keep the 
English blockading fleet at a distance. The ship being captured, the Court 
held that the mere sailing with an intention of evading the blockade, in case 
such should be possible, was of itself a breach of blockade.

2 C
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P. 277.

P. 278.

P. 282.

P. 297.

P. 298.!

The Danish ship “ Franciska” was, during the Crimean War, seized by a 
British man-of-war, near the entrance of the Gulf of Riga, on the ground o 
attempting to break the blockade of the Russian ports. Great Britain bad 
established the blockade, but had nevertheless granted permission to Russia 
to export goods from Russian ports in the Baltic and White Sea. Held by 
the English Court, that this permission, having relaxed the blockade in favour 
of belligerents, the blockade could not be enforced against neutrals. Restitu
tion decreed accordingly.

36. The “ Frederick Molke ” (1 Rob. 86), 1798.
A Danish vessel, the “ Frederick Molke,” passed through the blockade 

made by Great Britain at Havre with a cargo. On her return she was 
captured. The Court held that egress from a blockade was as confiscable as 
ingress. Ship and cargo being the property of the same person, condemned.

35. The “ Franciska ” (10 Moore, P. C. 37), 1855.

37. The “ Imina ” (3 Rob. 167), 1798.
This ship sailed with a contraband cargo from Dantzic to Amsterdam, but, 

having received information of the blockade of Amsterdam, proceeded to wards 
Embden, a neutral port, but was captured on her way. The Court held that 
contraband goods, in order to be liable to condemnation, must be taken on er 
voyage to an enemy port. As a general rule, goods bound for a neutral port 
are not contraband, even if they might be so under other circumstances.

38. The “ Maria ” (1 Rob. 310), 1799.
This was a Swedish ship having on board goods which might be contra

band. Great Britain was then at war with France. A British squadron, 
desiring to exercise the right of visit and search, was resisted by a Swedish 
ship-of-war which was conveying the “ Maria ” and other merchantmen. A1 
the merchantmen were captured by the British squadron, and broug m or 
adiudication. The Court held that the right of a belligerent to visit and 
search merchantmen could not be prevented by the authority of a neutia 
State, save in the case of a special agreement between the belligerent and 
such neutral State. Ships and cargo condemned.

39. The “ Fanny ” (1 Dod. 443), 1814.
This ship was furnished with a letter of marque, and had a cargo con

sisting partly of Portuguese goods. War was existing between Great Britain 
and the United States. She was captured coming from Rio de Janeiro to 
Liverpool on a return journey, by a ship-of-war of the United States. e 
was subsequently recaptured by a British ship, which claimed salvage for the 
Portuguese goods, because such property would have been liable to con
demnation by the United States Prize Court as being neutral property on 
board an armed ship of the enemy. Held by the English Court, that the fact 
of a neutral putting his goods on board an armed vessel of a belligerent,
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indicated an intention of resisting visit and search, and this adherence to a 
belligerent made him for that purpose an enemy, and the United States Court 
might very probably have condemned the goods. Salvage decreed.

40. The “ Orozembo ” (6 Rob. 430), 1807.
An American ship, during the war between Great Britain and Holland P. 305. 

proceeded in ballast to Macao to take a cargo to America. She then by 
direction of the charterer, received on board three military and two civil 
officers of the Government of Batavia. The ship being captured by an 
English cruiser, it was urged on her behalf that some proof of delinquency 
on the part of the master or owner should he shown; but the Court held that 
the fact of there being three military officers on board—even if the civil 
officers were not of sufficient importance—was sufficient to afford ground of 
condemnation of the ship. It was sufficient if any injury arose to a belligerent 
from the employment of the ship.

41. The “Atalanta” (6 Rob. 440), 1807.
An American (neutral) vessel was captured, on a voyage from Batavia to P. 308. 

Bremen by an English ship of war, Great Britain and France then being at
Zn d6 r laS*C°“e fr°m ‘he We 0f France’ where a Packet containing 
despatches from the Government of the Isle of France to the minister of
Marine at Paris was taken on board by the master, and was afterwards found 
cleverly concealed in the possession of the supercargo. The Court held that 

e carrying of despatches of the enemy entails the confiscation of the 
vehicle employed. Vessel and cargo condemned.

42. The “ Madison ” (Edw. 224), 1810.
This ship (an American) was proceeding in ballast from Dieppe to Balti- P 307 

more when she was seized by a British cruiser, Great Britain being then at 
war with France and Denmark. She had on board a despatch from the 
Danish Government to the Danish consul at Philadelphia. The captors 
asked for her condemnation on that ground, but the Court refused it, holdin" 
that a belligerent had a right to communicate with its own officials in a neu° 
tral country, and that such did not of necessity imply anything injurious to 
British interests.

43. The “ Immanuel(2 Rob. 186), 1799.
Great Britain being at war with France, the former captured an asserted P. 308. 

Hamburg ship which had on her voyage touched at Bordeaux, where she 
sold part of the goods brought from Hamburg, and took a quantity of iron 
stores and other articles for St. Domingo, a French colony. It was objected by 
the claimants that St. Domingo should not be considered a French colony but 
as a State of independence; also that even if it were considered to be French, 
yet, as the English had themselves traded with the island, it must be deemed 
a permission to the subjects of neutral countries to do the like. The’Court 
found against the two contentions, and laid down the rule of law that, upon
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P. 309.

P. 323.

the breaking out of a war, it is the right of neutrals to carry on their accus
tomed trade, with the exception of trade to blockaded places or in contraband 
articles (in both which cases their property is liable to be condemned), and 
their ships are liable to visitation and search; in which latter case, however, 
they are entitled to freight and expenses. Very different is the case of a 
trade which the neutral has never possessed, which he holds by no title of 
use and habit in time of peace, and which, in fact, can obtain in war by no 
other title than by the success of the one belligerent against the other, and 
at the expense of that very belligerent under whose success he sets up his 
title—and such the Court said was the colonial trade, generally.

44. The “ William ” (5 Rob. 385), 1800.

This was an American ship (neutral) which sailed from La Guira, a Spanish 
colony, having on board a cargo of cocoa the property of the owners, which 
was brought to Marblehead, in the United States, and unladen. The ship 
was then cleaned, and again took on board the chief part of the former cargo, 
with some sugars brought from Havannah in other ships, and purchased by 
the owners, and sailed to Bilboa. Among her papers was a certificate from 
the collector of the customs, “ that this vessel had entered and landed a cargo 
of cocoa belonging to Messrs. W. and N. Hooper, and that the duties had 
been secured agreeable to law, and that the said cargo had been reshipped 
on board this vessel bound for Bilboa ; and that her cargo, consisting of cocoa, 
sugar, and fish, was the property of the said W. and N. Hooper.” Great 
Britain was then at war with Spain, and the vessel was captured by the 
former country. The Lords Commissioners of Appeal held that the point 
from which the commencement of a voyage is to be reckoned changes as often 
as the ship stops in the course of it; nor will it the more change, because a 
party may choose arbitrarily, by the ship’s papers, or otherwise, to give the 
name of a distinct voyage to each stage of a ship’s progress. The act of shift
ing the cargo from the ship to the shore, and from the shore back again into 
the ship, does not necessarily amount to the termination of one voyage and 
the commencement of another ; it may be wholly unconnected with any pur
pose of importation into the place where it is done. Again, let it be supposed, 
that the party has a motive for desiring to make the voyage appear to begin 
at some other place than that of the original lading, and that he therefore 
lands the cargo purely and solely for the purpose of enabling himself to affirm, 
that it was at such other place that the goods were taken onboard, would 
this contrivance at all alter the truth of the fact? Would not the real 
voyage still be from the place of the original shipment? Cargo condemned.

45. Potts v. Bell (8 Term R. 548), 1800.

Great Britain was at war both with France and Holland. The plaintiff, 
an Englishman, shipped some goods from Rotterdam to Hull after the war 
had begun; he also insured the goods in England. The ship and cargo 
having been captured by a French man-of-war, the plaintiff claimed the 
insurance from the defendant (Bell). The Court held that the insurance 
was invalid, being in furtherance of trade with the enemy.
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46. TJsparicha v. Noble (13 East. 332), 1811.
During war between Great Britain and France and Spain, a Spaniard, P. 326. 

domiciled in Great Britain, was licensed in general terms by Great Britain 
to ship goods in a neutral vessel to certain ports of Spain. The Court held 
that such commerce is legalized for all purposes, either for the benefit of the 
party himself or of his correspondents though residing in the enemy’s 
country; and such goods may therefore be insured by him, either on his own 
account or as agent for them. He may sue and recover upon the policy in 
his own name in case of a loss by capture. The^hip in question was taken 
by a French privateer and carried into Spain, where she and the cargo were 
condemned.

47. The “ Flad Oyen ” (1 Rob. 135), 1799.
This was a British ship captured by a French privateer and carried into a P. 337 

neutral port (Bergen). She was there condemned as prize by the French and 365. 
consul, and ultimately was sold to a neutral proprietor. England and France 
were then at war. Sir W. Scott ordered the ship to be restored upon ihe 
usual salvage, holding that, according to the general practice of the law of 
nations, a sentence of condemnation is deemed generally necessary, and that 
a neutral purchaser in Europe, during war, looks to the legal sentence of 
condemnation as one of the title-deeds of the ship, if he buys a prize vessel.
The form in which such adjudication appears, is as the sentence of a Court 
acting and exercising its functions in the belligerent country, and it was for 
the very first time in the world that, in the year 1799, an attempt should be 
made to impose upon a British Court of Admiralty the sentence of a tribunal 
not existing in the belligerent country, but of a person pretending to be 
authorized within the dominions of a neutral country.

48. The “ Ceylon ” (1 Dods. 105), 1811.
An East India ship, the “ Ceylon,” was captured by the French. England p. 370. 

and France were then at war. The ship was taken to the Island of Johanna, 
where she was refitted, armed, and provided with a crew of seventy men ; 
she was afterwards attacked by and fought with British ships-of-war; she 
was subsequently dismantled and used as a prison ship. Being recaptured 
by the British, the original owners applied for a restitution to them on pay
ment of salvage. Held by Sir W. Scott that it was not necessary, under the 
then Prize Act (45 Geo. 3, c. 72), that the ship should have been actually 
sent out of port or regularly commissioned in order to be “ set forth ” as 
a ship-of-war by the enemy ; it was sufficient that she should be employed in 
the public military service of the enemy. Restitution refused.

49. The u Santa Cruz ” (1 Rob. 50), 1796.
This was the case of a Portuguese vessel taken by the French on the 1st of P. 370. 

August, 1796, and retaken by English cruisers on the 28th, after being a 
month in the possession of the enemy ; it was the leading case of several of 
the same nature, as to the general law of recapture between England and 
Portugal. At this time Great Britain was allied with Portugal, and at war with



390 APPENDIX.

France. The Portuguese owner applied to the English Court of Admiralty 
that the ship should be restored to him on payment of salvage. The Court 
held that the maritime law of England, having adopted a most liberal rule 
of restitution on salvage, with respect to the recaptured property of its 
own subjects, gives the benefit of that rule to its allies till it appears that 
they act towards British property on a less liberal principle ; in such a case 
it adopts their rule, and treats them according to their own measure of justice. 
In analogous cases British vessels had been condemned by the Portuguese 
Court. Vessel condemned.

50. The “ Carlottx ” (5 Rob. 54), 1803.
P. 371. This was a Spanish ship seized by a British cruiser, and recaptured by a

French privateer, while on her voyage from Montevideo to London. Her 
cargo contained property belonging to British merchants. War was existing 
between Great Britain and France. The “ Carlotta ” was recaptured by a 
British ship, and the original owner contended that neutral property was not, 
according to the ancient Prize Law of England, subject to salvage. Sir W. 
Scott explained that the question to be decided was whether salvage was due 
on the neutral property in this ship, which had been recaptured out of the 
possession of the enemy. It certainly had not been the practice of this Court 
to decree salvage under such circumstances generally; but, in consequence 
of the violent conduct of France during the last war, it was thought not un
reasonable, on the part of neutral merchants themselves, that salvage should 
be allowed. The conduct of the French nation, in the course of their war
fare on land, during the (then) present war, had unquestionably been as 
rapacious, and as little restrained by any regard to the rights of neutral 
nations, as it could possibly have been during any part of the last war. But 
the proceedings of their maritime Courts having lately been conducted with 
more regularity and with a disposition more inclined to return to the 
established principles of justice, Sir W. Scott was not disposed to hold 
generally, that neutral property recaptured from French cruisers should be 
subject to salvage. The rule, so far as it can be considered a general rule, is 
rather to be laid down the other way. Salvage refused.
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effect of declaration of war on, 193

CONTRIBUTIONS,
' how affected by treaty of peace, 116 

for expenses of war, 232
CONVENTION BETWEEN BELLIGERENTS, 

power to make a military convention, 95 
“ sponsions,” 95 
truce, 314 
armistice, 314 
capitulations, 316 
paroling, 317 
safe-conducts, 317 
safeguards, 318 
cartel, 318 
ransoms, 319 
flags of truce, 315, 322 
of Closter-Seven, 95 
of El Arish, 96 
of Geneva, 1864, . . 216 
additional articles of Geneva, 1868, . . 216

CONVOY,
effect of a neutral, on the right of visitation and search, 297 
neutral vessels under enemy’s, 298

COUP D'ASSURANCE. See Affirming Gun

COUP DE SEMONCE. See Affirming Gun

COURTS,
prize, 20, 337

COURTS-MARTIAL (British), 
how regulated, 194

CREDENCE,
letters of, 130

CRIME,
rules of law as to the punishment of, 77 
extradition of, 83

CRIMINAL LAWS, 
how far local, 77

CUSTOM,
what, binding on States, 16

CYPRUS, administration of, 29 „
2 D
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DANUBE,
navigation of the, 71

DARDANELLES,
rights of Turkey over, 67

DEBTS,
effect of treaty of peace on, 113
right of a nation to enforce payment of, 169
right of State to confiscate, of enemy, 190
provisions of 34 Geo. III., c. 79, as to enemy’s, 191
course adopted by Denmark in 1807 as to enemy’s, 191
the Silesian loan, 191
sequestration of British, by Denmark, in 1807, . . 191 
right of capture of documents evidence of, 228 
effect of military occupation on, 351 
effect of complete conquest on, 362 
of Hesse-Cassel in 1814, . . 363

DECEITFUL INTELLIGENCE, 207

DECLARATION
of Paris, 244, 271
of St. Petersburg, 204
among the Greeks and Romans, 184
latest instance of a public, 184
instances of war without any, 185

DENMARK,
claim of, over the Sound, 52, 66
ordinance of, in 1807, sequestrating debts due to British sub

jects, 191 ,
DESERTERS,

seamen from merchant ships, 100

DESPATCHES
of ambassadors, 121, 307 
carriage of enemy’s, 305

DIPLOMATIC AGENT (AMBASSADOR, &c.)
rights of public ministers discussed between 1713 and 1763, . . 9 
Papal nuncios, 98, 119
representatives of States in matters of ceremony, how ranked, 50 
salutes to diplomatic officers, 52 
immunity of ministers, 121
right of a State to send and receive diplomatic agents, 92

to refuse particular individuals as diplomatic 
agents, 93

native subjects as ministers from a foreign power, 93,124 
by what department of government diplomatic agents to be sent 

and received, 131
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DIPLOMATIC AGENT (AMBASSADOR, &c.)—continued. 
modern classification of public ministers, 118 
envoys and ministers plenipotentiary, 119 
ministers resident, 119 
charges d’affaires, 120 
secretaries of embassy, 120 
attaches and families of ministers, 120 
messengers and couriers of ministers, 120 
domestic servants of ministers, 121 
extraterritoriality of ministers, 121 
offences by and against ministers, 122, 124 
ministers when not exempt from local jurisdiction, 124 
service of English process on minister abroad, 124 
statute 7 Anne, c. 12, as to privileges of ambassadors, 122 
ministers carrying on trade, 126 
inviolability of house of ministers, 127, 128 
exemption of ministers from taxation, 129 
privileges of ministers as to religious worship, 129 
diplomatic agents, how accredited, 130 
safe-conducts, etc., for ministers, when requisite, 131 
passage of ministers through friendly States, 132 
mission of a minister, now determined, 132 
national character of, 149
carriage of despatches of ambassador of enemy, 307 
an ambassador on the high seas, when inviolable, 308 

DISCOVERY, VESSELS OF,
exemption of, from hostilities, 242 

DISPUTES, INTERNATIONAL, 
settlement of, 164 
mediation, 165
conferences and congresses, 168 
reprisals, 169 
embargoes, 173 
pacific blockade, 170

DIVORCE, 76
by consuls, 139

DOMICIL,
effect of, on national character, 143
various kinds of, 147
of ambassadors, 149
of consuls, 149
of wives, 150
of minors, 151
of soldiers, 151
double, 152
how it reverts, 152

f



DROIT D'AUBAINE, 74

DROIT DE RENVOI, 163
DROIT DE RETRACTION, 74

DROITS OF ADMIRALTY,
usage of Great Britain, 330
condemnation of Danish vessels in 1807 as, 191

“ DUTY OF THE FLAG,” 52

EGYPT,
international courts, 141

EMBARGOES. See Disputes, International

EMPEROR,
title of, 48

ENEMY,
debts of, 190 
ransom to, 160, 218 
treatment of an, 210 
allies of, 211, 214 
auxiliaries furnished to, 213 
right to kill, 215 
right to make slave of, 218 
contracts with an alien, 248

ENEMY SHIPS, ENEMY GOODS, 303

ENLISTING TROOPS
for foreign service, 200

ENVOYS. See Diplomatic Agents

EQUALITY,
rights of, between States, 46, 49

EVIDENCE,
foreign judgments, how far, 86
of laws of a foreign country, 87
of contracts, etc., made in a foreign country, 87
in extradition cases, 83
of ambassadors, 128
of breach of blockade, 273
sentence of foreign court of admiralty, how far, 341 
transfer of allegiance, 357

EXEQUATUR,
of consul, 137

EXPATRIATION (EMIGRATION),
rule of international law as to, 145
how far an excuse for illegal enterprises, 160

404 INDEX.
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EXPLOSIVE BULLETS, 
prohibition of, 204

EXTRADITION,
remarks on, 83
treaties and conventions of, 84 
General Extradition Act of Great Britain (1870), 84 
Act to amend the Extradition Act, 1870 (1873), 85 
seamen deserters, 100

EXTRA-TERRITORIALITY, 
rights of, 58, 81 
of ships of war, 81 
of diplomatic agents, 121 
of consuls, 136, 139 
in the East, 140

FEDERAL UNION 
of States, 29

FISHERIES,
treaties between England and the United States, 65

FISHING BOATS,
exemption of, from hostilities, 242

FLAG,
“ duty of the dag,” 52
agreement (1877) between the maritime Powers as to salutes to, 52 
salutes to, 52
British, over private property in time of war, 254
wars waged for insults to, 161
enemy’s goods, how protected by neutral, 304
neutral goods, how affected by enemy’s, 304
neutral ship using enemy’s, 304
uses of, of truce, 322
license to trade under, of particular nation, 325

FOREIGN LAWS, <
Act to facilitate acquaintance with, 87

ENLISTMENT,
statutes of the United States as to, 261

ENLISTMENT ACT, 1870 (BRITISH),
remarks on some sections of 33 & 34 Viet., c. 90, . . 200, 263 
the Foreign Enlistment Act, 1870, . . 263

JURISDICTION ACT, 1890,. . 140

FOREIGNER (ALIEN),
Droit d’Aubaine, 74
rules of international law as to, 74, 172, 187
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FOREIGNER (ALIEN)—continued.
laws of trade and navigation affecting, 77 
criminal laws affecting, 77 
jurisdiction of a State over, 78, 145 
right of, to make a testament, 80 
status of, on board an English ship, 81 
extraterritoriality of, in China, 140 
naturalisation of, 143 
right of, to letters of reprisal, 173
provisions of Magna Charta and 27 Edward III. as to, 188
serving State, 201
taxation of, 163
may be special constable, 203

civic or national guard, 202
FRANCE,

French law of divorce, 76
convention between, and the United States with respect 

consuls, 140
laws of naturalisation, 143 

domicil, 150
refusal of mediation in 1870, . . 165 
martial law in, 195
conduct of French in 1815 as to works of art, 230 
rules of salvage in war, 371

FREE SHIPS, FREE GOODS, 9 
remarks on the maxim of, 303 
decisions as to the privilege of, 303 
principle of, when first put forward, 303

GENEVA,
badge of, 216

CONFERENCE OF, 1871, . . 259
rules applicable to neutral governments adopted at the, 259 
award given at the, 260

» CONVENTION OF, 1864, . . 216
additional articles of, 1868, . . 216

GERMANY,
the North German Confederation, 29 

GREAT BRITAIN,
rights of blockade recognized by, in 1865, . . 33 
dominion claimed by, over British seas, 52 
naval regulations as to salutes, 54 
territorial jurisdiction, 61 
general extradition Act, 1870, . . 83 
treaty-making power of, 109
statute of 7 Anne, c. 12, as to privileges of ambassadors, 123
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GREAT BRITAIN—continued. 
consular officers, 139 
jurisdiction of consuls in the East, 140 
treaty of naturalisation with the United States, 145 
Naturalisation Act, 1870, . . 143 
enactments as to piracy, 159
dispute with Spain in reference to Nootka Sound, 167 
abolition of slavery by, 90
proposal of mediation to France and Prussia in 1870, . . 165 
reprisals in 1850 in reference to the case of Pacifico, 169 
right of sovereign to make war, 184
enactment passed during Crimean war as to Russian bonds, 

securities, etc., 187
provisions of Magna Charta and 27 Ed. III. as to foreigners, 188 
provisions of 34 Geo. III., c. 79, as to enemy’s debts, 191 
practice as to enemy’s debts, 190 
treaty with the United States as to enemy’s debts, 190 
martial law, 194
Naval Prize Act, 1864, . . 234, 369 
Court of Constable and Marshal, 194 
course adopted in 1854 as to enemy’s property, 189 
claim of, to seize British seamen in American vessels, 300 
declaration in 1854 as to contraband, 304 

privateering, 304 
rules of salvage in war, 371 
Foreign Enlistment Act, 1870, . . 263 
British territorial waters, 61

GUARANTEE, TREATIES OF, 99 
how far binding, 213

GUERILLA TROOPS, 
what are ? 202
how to be treated when made prisoners of war, 203
what is killing of enemy by, 202
insurgent inhabitants or levies en masse, 202

HABEAS CORPUS (writ of), 
suspension of the, 196
United States Act of Congress as to the, 196 

HEAD MONEY, 335 

HIGH SEAS,
vessels on, subject to what laws, 80 
capture of property on, 236-237

HORSES,
when contraband of war, 285 

HOSTAGE, 321
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HOSTILE TERRITORY, 193

HOVERING ACT, 62
IMMUNITY ~

of neutral territory, 172, 301 
of ships of war in foreign ports, 81 .

IMPRESSMENT
of seamen by British cruisers, 300

INDEPENDENCE, 
rights of, 37 
wars of, 179

INDIANS,
status of American, 32

INNOCENT PASSAGE, 
right of, 71

INSTRUMENTS AND MONITIONS OF WAR, 198 
what is included within the terms, 284 

See War

INSURANCE,
of vessel and cargo, when illegal, 252 
of articles contraband of war, 288 
on enemy’s property protected by license, 325

INSURRECTION
distinction between, and revolution, 350

INTERFERENCE,
right of, with other States, 38

INTERNATIONAL LAW, 
among the Jews, 2 
among the Greeks and Romans, 2 
effects of Christianity on, 3 .
after fall of Roman Empire, 3 
sources of, 4, 18 
effects of Reformation on, 5 
earlier maritime laws, 6 
writers on, before Grotius, 7 
definition of, 14 
divisions of, 14 
treaties, 15 
customs, 16
remarks on the imperfect state of, 17 
Roman civil law in relation to, 20

INTERPRETATION
of treaties, rules for, 105
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INTERVENTION, 180
rule of international law in reference to, 38
when justifiable, 180
remarks of Chateaubriand on, 39
in election of Pope, 41
humanity, when a ground for, 39
course adopted by Great Britain in 1860 as to Naples, 39

Italy in 1860 as to Umbria and the Papal 
territory, 40 

for self-preservation or defence, 43
ISLANDS,

rights of domain and property in, 63 
Ligne de respect, 70

JOINT CAPTURE
of prize, 331, 333

JUDGMENTS (Sentences), 
effect of criminal, 85 
foreign, how far conclusive, 86 

how authenticated, 87

JUDICIAL POWER 
of a State, 78

JURISDICTION, TERRITORIAL,
distinction between maritime territory and, 61 
of the British Crown, 64 
of the*United States, 64
of Turkey over the Dardanelles and Bosphorus, 67 
limits of, 82
of State over its citizens, 78 

foreigners, 79 
ships, 80

provisions of the Foreign Jurisdiction Act (British), 140 

KING’S CHAMBERS, THE, 64 
LAKES,

rights of property in, 69 ,
LAND,

tenure of, by foreigners, 75
LEGATION,

rights of, 92
institution of permanent, 118

LEGISLATION,
general rights of, 72 
extent of municipal, 74
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LETTERS OF CKEDENCE, 130

LETTERS OF MARQUE, 243

LETTERS OF REPRISAL, 169-243

LICENSES, '
course pursued during the Crimean war as to, 324
necessity of, discussed, 249
definition of, 323-326
whether assignable, 324
enemy’s property, whether protected by, 325
to an alien enemy, 325
extent of protection of, 326
for importation only, 326
whether retrospective, 328
alteration of, 328
how far a protection for illegal acts, 328 

L1QNE BE RESPECT, 70 

LOANS
for belligerent State by neutrals, 261 

MAGNA CHARTA,
with regard to foreign merchants during war, 188

MAIL PACKETS,
carrying enemy’s despatches, 305

MARE CLAUSUM, 67 
the Black Sea, 67 
inland lakes, 68

MARITIME
territor}' one league beyond the shore, 61 
ceremonial, 51
jurisdiction of a neutral state, 256

MARQUE, LETTERS OF,
distinction between, and letters of reprisal, 243 
issued by both belligerents to the same vessel, 245 
general character of treaties as to, 245 
declaration of Paris, 1854, as to, 244

MARRIAGE,
how considered in different countries, 75 
divorce, 76
solemnisation of, by consuls, 139 
effect of, on domicil, 150

national character in England, 144

MARRIAGE, FOREIGN, ACT, 1892, .. 129



INDEX. 411

MARTIAL LAW,
nature of declaration, 194
distinction betweeu, and military law, 194, 347
how to be applied, 348
in Great Britain, 194
Court of Constable and Marshal, 194

MEDIATION
in international disputes, 165
protocol to the Treaty of Paris, 1856, as to, 165
the Pope and the Caroline Islands, 167

MERCENARIES, 
who are, 200 
Swiss soldiers, 214

MERCHANT VESSELS 
on the high seas, 80 
in foreign ports, 81 
subject to right of search, 295

MERCHANTS (TRADERS), 
national character of, 152 
resident in the East, 151

MILITARY LAW,
distinction between, and martial law, 194 

MILITARY OCCUPATION, 153, 344 

MILITARY SALVAGE, 372 

MILITARY SERVICE
of British subjects in America during the Civil War, 201

MINISTERS. See Diplomatic Agents 
classification of, 118

MIXED TRIBUNALS, 20
MONACO

a semi-sovereign state, 31 
MONEY,

loans of, to belligerents by neutrals, 261 
MONROE DOCTRINE, the, 34

MOSQUITO INDIANS,
protectorate over, 106

NARROW SEAS,
British claims to, 51

NATION
distinguished from State, 25
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NATIONAL CHARACTER (NATIONALITY), 
how determined, 143, 145 
duration of, conferred by naturalisation, 143 
effect of doctrine of allegiance on, 145 
of merchants, 152 .
native character easily reverts, 152 
of an ambassador, how affected by domicil, 149 
of a consul, how affected by domicil, 149 
how affected by cession by treaty, 151 

revolution, 154 
employment, 155

of ships, 155
of women and children in England, 144, 150

NATURALISATION. See National Character
treaty of, between Great Britain and the United States, 145 
British Naturalisation Act, 1870, . . 143

NAVAL PRIZE ACT, 1864, . . 288, 320, 329, 369

NAVAL STORES,
when contraband, 284

NAVIGATION
of the Black Sea and Dardanelles, 67 
of the Sound, 66
of rivers passing through several States, 70 
of the Rhine and other rivers, 71 
of the Suez Canal, 301

NEUTRAL,
duty of, as to mediation, 165
how affected by declaration of war, 192
when to be considered an enemy, 239, 273
transfers of enemy’s ships to, 239, 251
when, ship may acquire hostile character, 240
proofs of a vessel being, 241, 298
vessels trading with enemy, 248
trade with enemy through port of, 249
ship, when liable to forfeiture, 252
definition of, 253
rule as to trade of, 254
duties of, towards belligerent, 254, 298, 301
rights of belligerent in territory of, 255
rights of, in belligerent territory, 254
passage of troops through territory of, 255
hostility in, territory when justifiable, 255
port, how it may be used by belligerent, 256
right of, to assist belligerent by money, 261
duties of belligerent ships in ports of, 262
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NEUTRAL—continued.
entrance aDd egress of, ship into and from blockaded port, 2 i i, 278
ship under enemy’s convoy, 297
remarks on the violation of, duties, 303
carriage of enemy’s goods in, ship, 302
carriage of, goods in enemy’s ship, 303
enemy’s property, how affected by, flag, 304
declaration of Paris, 1856, as to, commerce, 304
use of enemy’s flag and pass by, ship, 304
carriage of enemy’s despatches by, ship, post, or cable, 305
“ rule of the war of 1756,” 308
“ rule of 1793,” 309 _
what State may determine validity of maritime prizes, 337 
whether prize court may sit in a, territory, 339 
transfer of conquered territory by belligerent to, 350 
prisoners of war in, territory, 366

NEUTRALISATION, 301
NEUTRALITY,

two kinds of, 253
what is violation of, 254
duty of, as to belligerent property, 263
declaration as to, made by Great Britain in 1854, . . 304

NON-COMBATANTS, 
who are, 199
how, may become combatants, 203

NON-INTERCOURSE
of belligerents, 186

NOOTKA SOUND,
dispute between England and Spain, 167

NORTH-WEST
coast of America, dispute as to, 65

NUNCIO, 93, 119, and see Diplomatic Agents

OCCUPATION,
military, during war, 344

ORIGIN,
domicil of, 147

PACIFICO,
case of, 169

PAPAL GUARANTEES,
Italian law of, 47

PAPERS, SHIP’S, 241 
spoliation of, 299
carrying on coasting trade of enemy under false, 309
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PARIS, CONFERENCE OF, 1856
principles adopted as to maritime law, 244
list of the Powers that have given adhesion to those principles, 244 
amendment proposed by the United States, 245 
declaration adopted as to blockades, 271 

contraband, 304
right of visitation and search, how affected by the, 304

PARIS, TREATY OF,
1856, how far abrogated, 67 
the 23rd protocol to the, 165

PARTNERSHIP,
effect of war on, 186, 247-250
effect of dissolution of, in prize cases, 252

PASSAGE
' - of troops through neutral territory, 81, 255 

PASSPORT. See Safe-conducts 

PATRIMONIAL KINGDOMS, 60 

PEACE,
obligation to make, 109 
of Westphalia, 111 
of Utrecht, 112

Treaty of Peace,
Vattel’s definition of, 111 
validity of, 114
captures at sea, made after signature of, 115
execution of stipulations in, 116
the principle of “ Uti possidetis” when applicable, 113

FERSONA STANDI IN JUDICIO, 186, 322

PERSONAL
union of two States, 28 
capacity, laws respecting, 74

PIRACY,
nature of, 18
whether privateersmen to be treated as prisoners of war or pirates, 

245
the pirates of Algiers and the Mediterranean States, 159
who are pirates ? 160
punishment of, in Great Britain, 159
provisions of British Prize Act, 1865, as to ransom to a pirate, 160 
visit of vessels suspected of, 290-292 
salvage for recapture of a vessel from pirates, 373 

PLEDGES,
when given, 103
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PLENIPOTENTIARIES. See Diplomatic Agents 

PLUNDER,
remarks on, 230, 231, 233

POLITICAL REFUGEES, 
extradition of, 85

POPE,
States having rights in election of the, 41 
precedency conceded to the, 47
guarantees given to the, by the Italian Government, 47 
diplomatic relations with Great Britain, 93, 97 
alleged pretensions of the, as to treaties, 103 
See Concordat and Nuncio

PORT,
admission of foreign ships of war into, 62, 81 ,
property carried into neutral, 256

POSTAL UNION, 
universal, 100

POSTLIMINY, RIGHT OF, 
defined, 364
when it takes effect, 365, 368 
in cases of allies, 370, 374 
as regards real property, 366 
as regards towns, provinces, 367 
as regards recapture, 369
municipal laws of different nations as to the application of the, 371

PRECEDENCE
of States, 49

PRE-EMPTION, 288
PREROGATIVE,

definition of, 57
PRESERVATION OF THE BALANCE OF POWER, 180
PRESTATION,

right of, 174
PRISONER OF WAR,

power of, to make treaty of peace, 110
domicil of, 151
ransoming, 218, 319
exchanging, 218
duty of supporting, 219, 221
treatment of, in 1809, by the Spaniards, 221
treatment of, violating parole, 222

weak garrison, when made, 222 
taken, during armistice, 314
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PRISONER OF WAR—continued. 
duty of, released on parole, 319 
hostages for, 324 
slaves if, 218
right of postliminy as regards, 364

PRIVATE INTERNATIONAL LAW 
is a misnomer, 12

PRIVATEERS,
when commission necessary for, 243 
checks imposed by commercial states on, 245 
declaration at the conference of Paris (1856) as to, 244 
illegal captures by, 243, 245

PRIZE
made after signature of treaty of peace, 114 
made by uncommissioned vessels, 334 
definition of, 233 
distribution of, 234, 329, 334
provisions of Naval Prize Act, 1864 (British), as to, 234, 369 
provisions of the Act of Congress (1864), as to, 234, 371 
what are lawful, 240
effect of right of stoppage in transitu as to, 239 
vessels exempt from being made, 242 
made by belligerent in neutral waters, 256, 267 
made during armistice, 314 
capture of, how effected, 329
nature of captors’ interest in, before condemnation, 330 
joint captures of, 331, 333
convoying ships, when to be deemed joint captors, 332
what persons entitled to a share in, 332
privateers, 334
revenue cutters, 333
boats, 334
non-commissioned vessels, 330, 334
right in, how forfeited, 335
grounds on which restitution of, decreed, 335, 365
validity of, how determined, 337
right of belligerent to sell, in neutral territory, 341, 343
whether recaptures are, 365
prize property, when subject to pay salvage, 371

PRIZE COURT,
provisions of Naval Prize Act, 1864, as to jurisdiction of, 330 
forfeiture or restitution of prizes, when decreed by, 335 
by what, validity of prizes to be determined, 337 
rule as to what courts have prize jurisdiction, 338, 340 
extent of jurisdiction of, 340
how far decision of a foreign, receivable in evidence, 341
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PKIZ E CO URT—continued.
course adopted by the King of Prussia in 1753 as to the sentence 

of British, 342
course adopted by the United States in 1794 as to the sentence of 

British, 342

PROBABLE CAUSE OF SEIZURE, 335 

PROPERTY,
1. Rights of Property Generally. 

how affected by chauge of government, 35 
of a State, 59
right of a State to dispose of, 60 
“ patrimonial kingdoms,” 60 
State rights of, in coasts, 61 

in islands, 63 
in the narrow seas, 51 
in inland lakes, 67 
in Africa, 64

laws of real, 72 
laws of personal, 73
laws of the middle ages with respect to the, of deceased foreigner,

74 D
how effected by marriage contract, 75
jurisdiction of State over, 79
right to destroy private property in war, 189

2. Enemy’s Property' on Land, 226
right of State to seize, 186, 189 
provisions of Magna Charta as to, 188 
declaration of Lord Clarendon in 1854 as to, 189 
rule in the United States as to, 190 .
title to, how acquired, 226, 227
neutral purchasers of, 227 
what, liable to seizure, 228 
what, exempt from seizure, 229 
modern rule as to seizure, etc., of private, 230 
exemptions to this rule, 231 
private property of sovereign, how considered, 230 
rights of private property, how affected by change of sovereignty, 

351, 362

3. Enemy’s Property on the High Seas. See Prize. 
distinction between property on land and on high seas, 236 
how far protected by neutrality of shipper, 237
how affected by right of stoppage in'transitu, 239 
English admiralty rule as to national character of, 239 
proofs of national character of ships, 241 
vessels exempt from capture, 242

2 E
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PROPERTY—con tinned.
4. Property in Enemy’s Country. 

right to confiscate, 188
time for withdrawal of, 248 
when liable to capture, 249

5. Property of Neutral, 152. See Neutral, Neutrality, Ships,
Prize

PROTECTORATE, 
effect of a, 27

PROVISIONS,
whether contraband, 285, 288

PRUSSIA,
discussion with United States as to an ambassador’s house, 125 
the Silesian loan, 129

PUBLIC DEBTS,
how affected by a change of power, 104, 351, 352 
effect of treaties on, 116

QUARANTINE, 162 

RANSOM,
promise of, to a pirate, how far binding, 160
treatment of prisoners of war before introduction of, 218
modern practice as to, 218
contract of, how considered, 319
taking hostage in case of, 321
jurisdiction of prize court as to, 340 "
effect of recapture on ransom bill, 373

RATIFICATION
of treaties, 95

REAL UNION
of two States, 28

REBELS,
diplomatic intercourse between, aud foreign Slates, 33

RECAPTURE,
validity of, after peace, 115
definition of, 364, 368
by what law determined, 369
provisions of Naval Prize Act, 1864, as to, 369
United States enactment as to, 371
quantum of salvage allowed in, 371
time when, vests in captors, 365, 372
effect of, on ransom bill and hostage, 373
of a vessel by her own crew, 373
rules of joint, 374
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RECIPROCITY, RULE OF, 
remarks on the, 224 
in recapture of property of allies, 365 

from pirates, 374
RECOGNITION,

Mackintosh’s remarks on the meaning of, 33 
BEG ALIA, 58 
RENVOI, DROIT DE, 163
REPRISALS,

when resorted to, 169,
the case of Pacifico in 1850, . . 169
embargoes, 173

REPUBLICS, 49 
REQUISITIONS, 232 
RETALIATION, 169 
RETORSION, 168

REVOLUTION. See Insurrection 
when justifiable, 349, 350

RIVER,
dominion of a, to whom it belongs, 68, 70
Filum aquae or Thalweg, 68
right of “ innocent passage ” over a, 71
treaties respecting the navigation of certain rivers, 71
decision of the Emperor of Germany in reference to the St.
Lawrence, 69

“ ROYAL HONOURS,” 48 
RULE OF 1756, . . 308 '
RULE OF 1793,. . 309

RUSSIAN EMBASSY AND EXTRA-TERRITORIALITY, 127 
SAFE-CONDUCTS OR PASSPORTS,

granting of, to vessels of discovery, 242
distinction between safe-conducts and passports, 317
revocation of, 318
ransom bill, 320
licenses, 247, 323

SAFEGUARD,
definition of, 318
when requisite for cartel ship, 318 

ST. PETERSBURG DECLARATION, 204 
SALUTES,

usage of nations as to, 52
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SALVAGE (Military),
question of, how determined, 364, 372 
quantum of, allowed in recapture, 371 
how regulated in the United States, 371 

in England, 369 
allowed to a privateer, 373

a non-commissioned vessel, 330, 334 
in case of neutral property, 371 
distinction between military and civil, 372 
for recapture of a vessel by her own crew, 373 

from pirates, 374 
when allowed to land forces, 374

SEAMEN, DISTRESSED, 100 
deserters, 100

SEARCH. See Visitation

SEIZURE, 171
jus angarice, 174

SELF-PRESERVATION,
rights of, 43

SEMI-SOVEREIGN STATE
defined, 31

SETTING FORTH AS A VESSEL OF WAR, 
what constitutes a, 371

SHIPS,
1. Ship of War,

salutes by, on high seas, 52 
in ports, 52, 54

exemption of, from local jurisdiction, 81 
local laws to be observed by, 81 
neutral, communicating with blockaded port, 273 
right of, to ascertain nationality of merchantmen, 290

2. Merchant Ship,
salutes by, 56
punishment of offences committed by British subjects on board, 

80, 82
national character of, how determined, 155
seizure of, for transport of belligerent, 174
papers of, 241
spoliation of papers of, 299
use of false papers by, 300
engaged in slave trade, 292

3. Ship (in Time of War),
acquisition of hostile character by a neutral, 238 
proofs of neutrality of a, 238
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SHIPS—continued.
what, exempt from capture, 242 
trading with enemy, when liable to confiscation, 249 
transfer of, of enemy to a neutral, 239-251 
evidence of ownership of a, 251 
ground for forfeiture of a neutral, 251 
effect of enemy’s license on, and cargo, 252 
insurance of, engaged in illegal trade, 252 
rights and duties of neutral State towards belligerent, 256 
duties of neutrals with respect to asylum to belligerent, 256 
duties of belligerent, with respect to the right of asylum, 257 
arming and equipping, in neutral ports, 257 
captures by armed, in violation of neutrality, 262 
what is a sufficient violation of blockade by a neutral, 275 
sailing for neutral port with intent to violate blockade, 276 
entrance and egress of a neutral, into and from blockaded ports 

275, 276, 277
owners of a, how far bound by act of master in prize court, 277 
consequences to, for violating blockade, 278 
how affected by contraband cargo, 281 
neutral, when contraband, 281 
penalty to neutral, for resisting search, 296 
what, exempt from visitation and search, 297 
carriage of neutral goods in enemy’s, 303 
carriage of enemy’s goods in a neutral, 302 
rule of prize law as to goods found in enemy’s, 304 
use of enemy’s flag by neutral, 304 
neutral, in employment of enemy, 305-371 
carriage of enemy’s despatches by neutral, 305 
cases of condemnation of, for carrying on coasting and colonial 

trade of enemy, 308
neutral, when subject to pay salvage, 371 
cases on restitution of neutral, on recapture, 371

4. Vessel of Discovery, 242 
SHIPWRECK,

exemption of, from capture, 242 
jurisdiction over wreck once landed, 340

SICK AND WOUNDED IN WAR,
provisions of the Convention of Geneva, 1864, as to, 216

1868, as to, 216
SIEGE. See Blockade 

state of siege, 195 
SILESIAN LOAN, THE, 191 
SLAVERY,

contracts for sale of slaves, 88
Lord Mansfield’s decision in Somersett v. Stewart, 89

2 e 3
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SLAY ERY—continued.
General Act of Berlin Conference, 1885,. .90 

of Brussels Conference, 1890,. .90 
of prisoners of war, 218 
slave trade, whether piracy, 90

SLIDELL AND MASON, 
capture of, 307

SOLDIER,
domicil of, 151 

SOUND,
claim of Denmark as to the, 66

SOYEREIGN,
definition of, 24 
privileges of a, 58

SOVEREIGNTY,
definition of, 24 
the Monroe doctrine, 34 
how determined, 31, 33 
de facto and de jure, 33 
recognition of, 33 
effects of change of, 35 
rights of, 37, 43 
alienation of sovereignties, 61 
rights of, over the sea, 51

to legation and treaty, 92
SPAIN,

dispute with England as to Nootka Sound, 167 
SPHERE OF INFLUENCE, 27 

SPIES,
who are, 207 

SPONSIONS, 95 
STATE,

definition of a, 24
distinction between a, and a nation or people, 25
sovereignty of, 25
union of States, 27
confederation of States, 29
composite, 30
semi-sovereign, 31
tributary, 27
suzerainete, 27
sovereignty of, how acquired, 31
duty of, towards a country divided by civil war, 32
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STATE—con tinned.
how affected by change of sovereignty, 35 

division, 36
incorporation with another State, 36 

rights of sovereign, 37 
foreign interference in government of, 38 
equality of sovereign States, 46 
right of, to assume titles of dignity, 47 
right of, to regulate its ceremonies, 48 
rights of, as to salutes, 52 
powers and prerogatives of, 57 
property and domain of, 59 
maritime territory of, 61
rights of, in coasts, gulfs, islands, narrow seas, rivers, etc., 63 

of legislation of, 72 
judicial power of, 74, 86 
jurisdiction of, over its citizens, 77

resident foreigners, 77 
jurisdiction of, over ships, 80

as to criminal matters, 83, 85 
rights of legation, 92 

treaty, 94 
naturalisation, 143 

mutual duties of States, 157
responsibility of, for acts of its rulers, officers, etc., 158, 172 

, for piracy, 159
duties of, to ministers, etc., of other States, 121 
rights and duties in reference to trade, 161 
duties of mutual assistance, 161 

quarantine, 162 
right to expel foreigners, 163 

tax foreigners, 163 
duties as to extradition, 83 
right of, to declare war, 184

to confiscate debts, 190 
right of, to raise troops, 199 
foreigners serving, 201
limit of hostility between subjects of belligerent States, 210 
duty of, as to exchanging prisoners of war, 218 
what agreements of officers are binding on, 95, 219 
duty of, as to supporting its own subjects prisoners of war, 218 
right to capture documents, evidence of debts, 351 
what property passes to victorious, 226 
relations of allied States to common enemy, 211 
right of, to demand redress for unlawful condemnation by a foreign 

prize court, 337
STOPPAGE IN TRANSITU,

effect of right of, on maritime captures, 239
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STRATAGEMS,
what allowable, 206 
deceitful intelligence, 207

SUEZ CANAL, the, 301 
SUSPENSION OF ARMS, 314 
SWISS,

remarks on the, Confederation, 29
enrolment of, as soldiers to a foreign State, 213
treatment of French prisoners in 1871 by, Government, 250

TELEGRAPHIC CONVENTION, INTERNATIONAL, 101
TERRITORY,

definition of national, 61
distinction between territorial jurisdiction and maritime, 62 
41 & 42 Viet., c. 73, as to territorial waters, 62

TESTAMENT,
rules of international law applicable to, 73, 75 

TEXT-WRITERS,
a source of international law, authority of, 21 

TITLE,
to property captured in war, 227, 355

TITLES OF DIGNITY,
right of princes and States to assume, 46 
ancient supremacy of the Emperor of Germany, 47 
claims of the Pope, 41, 47 
attempt to classify sovereigns, 49

TRADE,
1. Generally,

duty of mutual, 161
effect of declaration of war on, 186

2. With the Enemy. See Licenses, and Coasting and Colonial

Trade
rule as to, 247
course pursued during Crimean war as to, 324 
penalty for, 250 
<{ rule of the war of 1756,” 308 
“ rule of the war of 1793,” 309

TRADE MARKS, 100
TREASON,

where punishable, 77
TREATIES, _

how affected by change of government, 35 
when a ground for interfering in affairs of another State, 30 
language of, 51
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TREATIES—continued.
right of a State to negotiate, 94 
ratification of, 97 
how far obligatory, 101

binding on the law courts, 97 
maintenance, of, 104 
swearing to, 101
requisites to make, obligatory, 102
alleged pretensions of the Popes as to, 102
dissolution of, 104 .
interpretation of, 105
void and voidable, 117
of alliance, 99
of commerce, 100
of confederation, 99
of extradition, 84
of guarantee and surety, 103
of peace, 111
respecting salutes, 52

the sale of States, 60 
concerning the Slave States, 90 
respecting consuls, 140 
with reference to domicil, 151
treaty of naturalisation between Great Britain and the United 

States, 145 
of succour, 213

TREATY OF LONDON, 1841, AND 1871, 
and the Black Sea, 67

TREATY OF PARIS, 1856,
as to the navigation of the Danube, 67 
as to mediation, 165

TREATY OF WASHINGTON. See Washington

TRIBUTARY STATES, 26

TROOPS,
maintenance of, in enemy’s country, 231 
passage of, through neutral territory, 81, 255

TROPPAU AND LAYBACH,
Congresses c f, 48

TRUCE, 314

UNION,
personal, 28
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UNION—continued. 
real, 28
incorporate, 28 
Federal, 29

UNITED STATES,
constitution of, 30, 34
dispute with Great Britain as to drying fish in British North 

American colonies, 65 
as to killing seals in Behring Sea, 66 
military regulations as to salutes and ceremonial, 53 
laws as to islands unoccupied, 64 
laws respecting foreigners, 75, 143, 188 
treaties of extradition, 84 
treaty-making power, 97 
consular courts in the East, 140 
laws of naturalisation, 145 
treaty of naturalisation with Great Britain, 145 
the Cherokee nation, 32 
abolition of slavery, 90
action in reference to the “ Caroline ” in 1837,.. 172 
confiscation by, in 1861,. .188 
martial law, 195
Act of Congress with respect to the Writ of Habeas Corpus, 196 
the Whisky Insurrection of 1794 and 1795,. .197 
amendment proposed at the Paris Congress, 1856,. .236, 244 
course adopted in 1865 as to the rights of asylum, 257 
statutes relating to neutrality, 263 
who may become citizens of, 359 
rules of salvage in war, 371
instructions for the government of armies of the United States in 

the field, 216

UTI POSSIDETIS,
principle of, to what treaties applicable, 116, 365

UTRECHT,
the treaty of, 112

VENICE,
claim of, to Adriatic, 52

VERONA, CONGRESS OF, 48

VIENNA, CONGRESS OF, 48, 118

VIOLATION
of neutral waters, 256 
of blockade, 273

by egress, 278
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VISITATION AND SEABCH, 
exemptions from, 128
treaty between United States and Great Britain as to vessels 

engaged in slave trade, 292 
nature of right of, 290, 294
claim of Great Britain to the right of visit in time of peace, 

290, 295
distinction set up between rights of, 295 
Droit d'enquete du pavilion, 291 

de visite ou de recherche, 291
right of ships of war to ascertain nationality of merchantmen, 

291
provisions of treaty of Washington as to visiting vessels engaged 

in African slave trade, 292
General Act of Brussels Conference, 1890, as to the same, 293 
opinions of text-writers as to the extent of the right of, 294 
right of, how affected by a neutral convoy, 298

and the right of impressment of seamen, 300 
how affected by the Declaration of Paris, 1856,.. 304 

license to trade, whether a protection for resistance to, 328
WAR,

effect of, on treaties, 104, 116 
ways in which, may be concluded, 109
rights acquired by a, caused by a breach of treaty of peace, 116 
justifiable causes of, 175 
remarks of St. Augustin on, 176 
definition of, 178
wars of insurrection and revolution, 179 
civil war, 180 
private war, 181 
solemn, 184
right to declare, in whom vested, 184 
effects of a, duly declared, 186 
lawful implements of, 203
declaration of St. Petersburg, 1868, as to use of explosives in, 204- 
assassination in, 205
persons exempt from the direct operations, 199, 216
for preservation of balance of power, 180
Convention of 1864 as to wounded in, 216
instances of the exercise of the extreme rights of, 222
rights of, as to enemy’s property, 226
modern usage of, as to private property, 230
effect of, on partnerships, 250
rights of, where exercisable, 255
what a sufficient cause for declaring, 175
rule of the, of 1756,. .308
rule of, of 1793,. .309
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WASHINGTON, TREATY OF, 1842,.. 166
1871,. .65, 71, 259

WESTPHALIA, 
peace of, 111

WILL. See Testament

WOMEN,
domicil of, 150
national character of, in England, 144

WOUNDED IN WAR,
Convention concerning, 216

ZOLLYEREIN, THE, 99

THE END.
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